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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 21

Final Additional Airworthiness Design
Standards: Advanced Avionics Under
the Special Class (JAR-VLA)
Regulations; Aquila Aviation by
Excellence GmbH, Model AT01-100

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Issuance of airworthiness design
standards.

SUMMARY: This document is an issuance
of the final airworthiness design criteria
for the inclusion of advance avionics
with integrated electronic displays for
the Aquila Aviation by Excellence
GmbH AT01-100. These additional
provisions are expansions of the
existing JAR-VLA (Joint Aviation
Requirements—Very Light Aircraft) and
CS-VLA regulations as the current
regulations do not adequately address
these types of systems. The current
regulations only address traditional
federated gauges. The European
Aviation Safety Agency (EASA) has not
expanded the VLA regulations for these
types of installation on these types of
airplanes through EASA special
conditions or new regulations. These
Federal Aviation Administration (FAA)
design criteria help initiate standards
for this type of airplane without being
over burdensome and to encourage
EASA to follow suit.

DATES: Effective November 15, 2013.

FOR FURTHER INFORMATION CONTACT: Mr.
Doug Rudolph, Aerospace Engineer,
Standards Office (ACE-112), Small
Airplane Directorate, Aircraft
Certification Service, FAA; telephone
number (816) 329-4059, fax number
(816) 329-4090, email at doug.rudolph@
faa.gov.

SUPPLEMENTARY INFORMATION: Any
person may obtain a copy of this
information by contacting the person
named above under FOR FURTHER
INFORMATION CONTACT.

Background

The original certification of the
aircraft was done under the provisions
of 14 CFR 21.29, as a §21.17(b), special
class aircraft, JAR—VLA, using the
requirements of JAR-VLA Amendment
VLA/92/01 as developed by the Joint
Aviation Authority, and under Title 14
of the Code of Federal Regulations and
two additional design criteria issued on
September 2, 2003 (68 FR 56809).

The regulation applicable to the
Amended Type Certificate (TC)
approval is § 21.17(b). This section
describes the regulatory basis for the
approval of JAR-VLA and CS-VLA
aircraft as a special class. Policy on this
subject includes AC 23-11B and AC
21.17-3.

FAA policy expressed in AC 23-11B
and AC 21.17-3 limits JAR-VLA and
CS-VLA aircraft approved under
§21.17(b), to Day-VFR operations.
Additionally, the FAA also published
design criteria to allow expansion of the
Aquila AT01-100 airplane to include
Night-VFR as shown in NPRM 75 FR
32576. In conjunction with the
expansion to Night-VFR operations
integrated avionic displays are to be
installed on the Aquila AT01-100
airplane.

EASA allowed the applicant to
comply with CS-23 regulations for the
integrated avionic displays installed on
the Aquila AT01-100 airplane and
made them part of the EASA
certification basis, but did not publish
these additional requirements as Special
Conditions as they did for the Night-
VFR expansion. The FAA’s system does
not allow this type of additional
requirements, such as 14 CFR part 23
regulations, to be added to a special
class, § 21.17(b) airplane without being
publically noticed either through design
criteria or expansion of the existing AC
23-11B. This is the reason for this
design criteria notification.

The FAA has concluded that it is
acceptable to allow advanced integrated
avionic systems for certification on the
Aquila Model AT01-100 under the
special class amended TC project
ATO00651CE-A, provided the applicant
complies with the below listed design
criteria based on existing part 23

regulations at the described amendment
levels. Revisions to AC 23-11B and AC
21.17-3 will be made to address future
airplanes that wish to allow these
installations.

To satisfy the additional required
design criteria for the Special Class
(JAR-VLA) Regulations of § 21.17(b),
Aquila Aviation by Excellence GmbH
has agreed with the FAA to use the 14
CFR part 23 regulations for their Model
AT01-100, as shown on the FAA G-1
Issue Paper. The applicable criteria for
the installation of advanced avionic
displays on the Aquila AT01-100 are as
follows:

14 CFR 23.1307 at amendment 23—49,
“Miscellaneous Equipment”’

14 CFR 23.1311 at amendment 23-62,
“Electronic Display Instrument
Systems”

14 CFR 23.1321 at amendment 23—49,
‘“Arrangement and visibility”

14 CFR 23.1359 at amendment 23—49,
“Electrical System Fire Protection”.
In addition to the above four

regulations that will be used for design

criteria, the FAA has also develop a

method of compliance (MOC) issue

paper for VLA-1309 for this type of
installation.

Discussion of Comments

Existence of proposed airworthiness
standards for acceptance under 14 CFR
part 21 § 21.17(b), special class aircraft,
JAR-VLA; the AQUILA Model AT01-
100 was published in the Federal
Register on September 6, 2013, (78 FR
54792). One comment was received
from Mr. Alfred Schmiderer from
Aquila GmbH. Mr. Schmiderer
requested that showing of compliance to
the added regulation 14 CFR 23.867(c)
as shown in the NPRM, would require
a total redesign of the aircraft
concerning the lightning protection
system. For a composite aircraft like
AQUILA AT01-100 this would require,
dependent on the results of a “zoning
analysis”, the installation of a
protection system (meshing, strapping
of components) which is far beyond the
requirements of CS—VLA 857 “Electrical
Bonding” to which compliance was
shown in the basic certification. A
redesign of that kind, postulated by a
change of instruments from analog to
electronic glass displays only without
changing the kind of operation, is a
burden too big for the benefit gained by
the change. As the aircraft is still
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operated as before the change under
VMG, safety in relation to lightning
effects is not diminished by installing a
“glass cockpit”. An operation in IMC,
which would to our mind require a
lightning protection system in
accordance with FAR 23.867(c), is not
considered and not permitted (reference
AFM). For these reasons AQUILA
proposes to remove the added
requirement 14 CFR 23.867 from the
Airworthiness Design Standards as
listed in the NPRM.

The FAA agrees with the commenter
and has removed the added design
criteria of 14 CFR part 23.867 at
amendment 23—49. The final applicable
design criteria for the installation of
advanced avionic displays on the
Aquila AT01-100 are the addition four
14 CFR part 23 regulations as shown
above.

Applicability

As discussed above, these
airworthiness design standards under
the special class, JAR-VLA rule are
applicable to the Aquila AT01-100
model and future JAR-VLA (CS-VLA)
models on FAA TCDS A51CE.

Conclusion

This action affects only certain
airworthiness design standards on
Aquila AT01-100 model and future
JAR-VLA model airplanes shown on
FAA TCDS A51CE. It is not a standard
of general applicability and it affects
only the applicant who applied to the
FAA for approval of these features on
the airplane.

Citation

The authority citation for these
airworthiness standards is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701.

Issued in Kansas City, Missouri on October
28, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013—-26910 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0870; Directorate
Identifier 2013—NM- 166—AD; Amendment
39-17657; AD 2013-23-02]

RIN 2120-AA64

Airworthiness Directives; EADS CASA
(Type Certificate Previously Held by
Construcciones Aeronauticas, S.A.)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
EADS CASA (Type Certificate
previously held by Construcciones
Aeronauticas, S.A.) Model CN-235, CN—
235-100, CN-235-200, CN-235-300,
and C-295 airplanes. This AD requires
inspection of the feeder cables of certain
fuel booster pumps for damage
(including, but not limited to, signs of
electrical arcing and fuel leaks), and
replacement if necessary. This AD was
prompted by a report of an in-flight
problem with the fuel transfer system.
We are issuing this AD to detect and
correct damage to certain fuel booster
pumps, which could create an ignition
source in the fuel tank vapor space, and
result in a fuel tank explosion and
consequent loss of the airplane.

DATES: This AD becomes effective
December 2, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 2, 2013.

We must receive comments on this
AD by December 30, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this AD, contact EADS CASA, Military

Transport Aircraft Division (MTAD),
Integrated Customer Services (ICS),
Technical Services, Avenida de Aragén
404, 28022 Madrid, Spain; telephone
+34 91 585 55 84; fax +34 91 585 55 05;
email MTA.TechnicalService@
casa.eads.net; Internet http://
www.eads.net. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
WA 98057-3356; telephone (425) 227—
1112; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013-0186,
dated August 16, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

An occurrence with a CN-235 aeroplane
has been reported, involving an in-flight
problem with the fuel transfer system.

The results of the subsequent investigation
revealed damage on the fuel booster pump
electrical feeding cable and some burn marks
on the pump body and plate (fairing) at the
external side of the fuel tank; confirmed
electrical arcing between the wire and pump
body; and revealed as well fuel leakage onto
the affected wire.

This condition, if not detected and
corrected, could create an ignition source in
the fuel tank vapour space, possibly resulting
in a fuel tank explosion and loss of the
aeroplane.

To address this potential unsafe condition,
EADS CASA (Airbus Military) issued All
Operators Letter (AOL) 235-025 and AOL
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295-025, providing inspection instructions
for the affected fuel booster pumps, Part
Number (P/N) 1C12—-34 and P/N 1C12—-46.

For the reasons described above, this
[EASA] AD requires a one-time [detail visual]
inspection of the affected fuel booster pumps
to detect damage [including, but not limited,
to signs of electrical arcing and fuel leaks]
and, depending on findings, replacement of
the fuel booster pump. This [EASA] AD also
requires the reporting of all findings to EADS
CASA for evaluation.

This [EASA] AD is considered to be an
interim action and further AD action may
follow.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating it in
Docket No. FAA-2013-0870.

Relevant Service Information

Airbus Military (EADS CASA) has
issued the following service
information.

e For Model CN-235 airplanes:
Airbus Military All Operator Letter 235—
025, dated July 29, 2013.

e For Model C-295 airplanes: Airbus
Military All Operator Letter 295-025,
Revision 01, dated August 1, 2013.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because damage to the fuel booster
pump could create an ignition source in
the fuel tank vapor space, which could
result in a fuel tank explosion and
consequent loss of the airplane.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

ESTIMATED COSTS

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include ‘“Docket No. FAA-2013—-0870;
Directorate Identifier 2013-NM—-166—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 35
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

i Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspection of fuel boost 2 work-hours x $85 per hour = $170 per fuel boost $0 $170 per fuel boost pump $11,900
pump. pump.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need this replacement:

Action

Labor cost

Parts cost Cost per product

Replacement of fuel boost pump

3 work-hours x $85 per hour = $255 per pump

$16,080 $16,335 per pump.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of

Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW., Washington,
DC 20591. ATTN: Information
Collection Clearance Officer, AES-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-23-02 EADS CASA (Type Certificate
Previously Held by Construcciones
Aeronauticas, S.A.): Amendment 39—
17657. Docket No. FAA—-2013-0870;
Directorate Identifier 2013—-NM-166—AD.

(a) Effective Date

This AD becomes effective December 2,
2013.

(b) Affected ADs
None.

(c) Applicability

This AD applies to EADS CASA (Type
Certificate previously held by Construcciones
Aeronauticas, S.A.) Model CN-235, CN—235—
100, CN-235-200, CN-235-300, and C-295
airplanes, certificated in any category, all
manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Reason

This AD was prompted by a report of an
in-flight problem with the fuel transfer
system. We are issuing this AD to detect and
correct damage to certain fuel booster pumps,
which could create an ignition source in the
fuel tank vapor space, and result in a fuel
tank explosion and consequent loss of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection of the Feeder Cables of Certain
Fuel Booster Pumps

Within the times specified in paragraph
(g)(1) or (g)(2) of this AD, as applicable:
Perform a detailed visual inspection for
damage (including, but not limited to, signs
of electrical arcing and fuel leaks) of the
electrical feeder cables of each fuel booster
pump having part number (P/N) 1G12-34 or
1C12-46, in accordance with the instructions
of Airbus Military All Operator Letter 235—
025, dated July 29, 2013 (for Model CN-235
airplanes); or Airbus Military All Operator
Letter 295-025, Revision 01, dated August 1,
2013 (for Model C-295 airplanes).

(1) For each fuel booster pump that has not
been replaced as of the effective date of this
AD: Prior to the accumulation of 300 total
flight hours or within 5 cycles after the
effective date of this AD, whichever occurs
later.

(2) For each fuel booster pump that has
been replaced as of the effective date of this
AD: Within 300 flight hours since the most
recent fuel booster pump replacement, or
within 5 flight cycles after the effective date
of this AD, whichever occurs later.

(h) Replacement of Affected Fuel Boost
Pumps

If any damage (including, but not limited
to, signs of electrical arcing and fuel leaks)
is found during the inspection required by
paragraph (g) of this AD: Within the time
specified in paragraph (h)(1) or (h)(2) of this
AD, replace the affected fuel booster pump
with a serviceable pump, in accordance with
Airbus Military All Operator Letter 235-025,
dated July 29, 2013 (for Model CN-235
airplanes); or Airbus Military All Operator
Letter 295-025, Revision 01, dated August 1,
2013 (for Model C-295 airplanes).

(1) Before further flight.

(2) Within 10 days following the
inspection, provided that the airplane is
operated under the conditions specified in
Airbus Military All Operator Letter 235-025,
dated July 29, 2013 (for Model CN-235

airplanes); or Airbus Military All Operator
Letter 295-025, Revision 01, dated August 1,
2013 (for Model C-295 airplanes).

(i) Report of Inspection Findings

At the applicable time specified in
paragraph (i)(1) or (i)(2) of this AD, submit
an inspection report to EADS CASA (Airbus
Military), in accordance with Airbus Military
All Operator Letter 235-025, dated July 29,
2013 (for Model CN-235 airplanes); or Airbus
Military All Operator Letter 295-025,
Revision 01, dated August 1, 2013 (for Model
C-295 airplanes).

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 10 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 10 days after the effective date of this
AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: (425) 227-1112; fax: (425) 227—-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer, use these actions if they are
FAA-approved. Corrective actions are
considered FAA-approved if they were
approved by the State of Design Authority (or
its delegated agent, or by the Design
Approval Holder (DAH) with a State of
Design Authority’s design organization
approval). For a repair method to be
approved, the repair approval must
specifically refer to this AD. You are required
to ensure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
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including the time for reviewing instructions,
completing, and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DG 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency Airworthiness
Directive 2013—-0186, dated August 16, 2013,
for related information. You may examine the
MCAI in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating it in Docket No. FAA-2013—
0870.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Military All Operator Letter 235—
025, dated July 29, 2013.

(ii) Airbus Military All Operator Letter
295-025, Revision 01, dated August 1, 2013.
(3) For service information identified in

this AD, contact EADS-CASA, Military
Transport Aircraft Division (MTAD),
Integrated Customer Services (ICS),
Technical Services, Avenida de Aragon 404,
28022 Madrid, Spain; telephone +34 91 585
55 84; fax +34 91 585 55 05; email
MTA.TechnicalService@casa.eads.net;
Internet http://www.eads.net.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
31, 2013.
Jeffrey E. Duven,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2013-27017 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0630; Directorate
Identifier 2012-NM-213-AD; Amendment
39-17660; AD 2013-23-05]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Fokker Services B.V. Model F.28 Mark
0070 and 0100 airplanes. This AD was
prompted by a design review, which
revealed that, under certain failure
conditions, wiring in the main fuel tank
could develop a short circuit that might
cause a hot spot on the wiring conduit
or puncture the wiring conduit wall.
This AD requires installing fuses in the
power supply wiring and/or return
wiring for various components in the
fuel system; and revising the airplane
maintenance program by incorporating
critical design configuration control
limitations. We are issuing this AD to
prevent an ignition source in the main
fuel tank vapor space, which could
result in a fuel tank explosion and
consequent loss of the airplane.

DATES: This AD becomes effective
December 20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 20, 2013.

ADDRESSES: You may examine the AD
on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-0630; or in
person at the U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC.

For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box
1357, 2130 EL Hoofddorp, the
Netherlands; telephone +31 (0)88-6280—
350; fax +31 (0)88—6280-111; email
technicalservices@fokker.com; Internet
http://www.myfokkerfleet.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on July 31, 2013 (78 FR 46303).
The NPRM proposed to correct an
unsafe condition for the specified
products.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—-0241,
dated November 12, 2012 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘‘the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

Prompted by an accident * * *, the FAA
published Special Federal Aviation
Regulation (SFAR) 88 [66 FR 23086, May 7,
2001], and the Joint Aviation Authorities
(JAA) published Interim Policy INT/POL/25/
12.

The design review conducted by Fokker
Services on the Fokker 70 and Fokker 100 in
response to these regulations revealed that
under certain failure conditions of the wiring
of the Overflow Valve Reed Switch, or the
solenoid of the Level Control Pilot Valve
(LCPV), or the solenoid of the Re/De-fueling
Shut- Off Valve, or the Collector-Tank Low
Level Float-Switch, a short circuit may
develop that causes a hot spot on the wiring
conduit, or puncturing of the wiring conduit
wall in the main fuel tank.

This condition, if not corrected, could
create an ignition source in the main fuel
tank vapour space, possibly resulting in a
fuel tank explosion and consequent loss of
the aeroplane.

For the reasons described above, this
[EASA]AD requires the installation of fuses
in the power supply wiring and/or return
wiring for the main tank overflow valve reed-
switches, the LCPV solenoid, the Re/De-fuel
shut-off valve solenoid and the collector-tank
Low Level float switch and subsequently, the
implementation of the associated Critical
Design Configuration Control Limitations
(CDCCLI[s]) [and revising the maintenance
program to incorporate the CDCCLs].

You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0630-
0002.
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Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 46303, July 31, 2013) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the

public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

o Are consistent with the intent that
was proposed in the NPRM (78 FR
46303, July 31, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already

ESTIMATED COSTS

proposed in the NPRM (78 FR 46303,
July 31, 2013).

Costs of Compliance
We estimate that this AD affects 10
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Installation and revision of maintenance pro- | 29 work-hours x $85 per hour = $2,465 ........ $4,600 $7,065 $70,650
gram.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0630-
0002; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-23-05 Fokker Services B.V.:
Amendment 39-17660. Docket No.
FAA—-2013-0630; Directorate Identifier
2012-NM-213-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective December 20, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and 0100 airplanes,

certificated in any category, all serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Reason

This AD was prompted by a design review,
which revealed that, under certain failure
conditions, wiring in the main fuel tank
could develop a short circuit that might
cause a hot spot on the wiring conduit or
puncture the wiring conduit wall. We are
issuing this AD to prevent an ignition source
in the main fuel tank vapor space, which
could result in a fuel tank explosion and
consequent loss of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Installation of Fuses

Within 24 months after the effective date
of this AD: Install fuses in the power supply
wiring and return wiring, as applicable, for
the reed-switches in the main fuel tank
overflow valve, level control pilot valve
solenoid, re/de-fuel shut off valve solenoid,
and the collector-tank low level float switch,
in accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-068, dated August 10, 2012,
including the drawings specified in
paragraphs (g)(1) through (g)(3) of this AD
and the manual change notification specified
in paragraph (g)(4) of this AD.

(1) Fokker Drawing W41192, Sheet 051,
Issue AS (the issue date is not specified on
the drawing).

(2) Fokker Drawing W41208, Sheet 002,
Issue B (the issue date is not specified on the
drawing).

(3) Fokker Drawing W59520, Sheet 002,
Issue E, dated March 18, 2011.
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(4) Fokker Manual Change Notification
MCNM F100-143, dated August 10, 2012.

(h) Revision of Maintenance or Inspection
Program

After installing the fuses as required by
paragraph (g) of this AD, before further flight,
revise the maintenance or inspection
program, as applicable, by incorporating the
critical design configuration control
limitations (CDCCLs) specified in paragraph
1.L.(1)(c) of Fokker Service Bulletin SBF100—
28-068, dated August 10, 2012, including the
drawings specified in paragraphs (h)(1)
through (h)(3) of this AD and the manual
change notification specified in paragraph
(h)(4) of this AD.

(1) Fokker Drawing W41192, Sheet 051,
Issue AS (the issue date is not specified on
the drawing).

(2) Fokker Drawing W41208, Sheet 002,
Issue B (the issue date is not specified on the
drawing).

(3) Fokker Drawing W59520, Sheet 002,
Issue E, dated March 18, 2011.

(4) Fokker Manual Change Notification
MCNM F100-143, dated August 10, 2012.

(i) No Alternative Intervals or CDCCLs

After the CDCCLs have been incorporated,
as required by paragraph (h) of this AD, no
alternative CDCCLs may be used unless the
CDCCLs are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j) of this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European

Aviation Safety Agency Airworthiness
Directive 2012-0241, dated November 12,
2012, for related information. You may
examine the MCAI in the AD docket on the
Internet at http://www.regulations.gov/
#!documentDetail;,D=FAA-2013-0630-0002.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Fokker Service Bulletin SBF100-28—
068, dated August 10, 2012, including the
drawings specified in paragraphs (1)(2)(i)(A)
through (1)(2)(i)(C) of this AD and the manual
change notification specified in paragraph
(D(2)(1)(D) of this AD.

(A) Fokker Drawing W41192, Sheet 051,
Issue AS (the issue date is not specified on
the drawing).

(B) Fokker Drawing W41208, Sheet 002,
Issue B (the issue date is not specified on the
drawing).

(C) Fokker Drawing W59520, Sheet 002,
Issue E, dated March 18, 2011.

(D) Fokker Manual Change Notification
MCNM F100-143, dated August 10, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88—6280—350; fax +31
(0)88—6280-111; email technicalservices@
fokker.com; Internet http://
www.myfokkerfleet.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 6, 2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-27229 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0426; Directorate
Identifier 2011-NM-087-AD; Amendment
39-17659; AD 2013-23-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, =800, —900, and —900ER series
airplanes. This AD was prompted by
reports that certain seat track bolts were
found with severed head bolts due to
fatigue. This AD requires replacing
titanium seat track bolts with corrosion
resistant steel (CRES) bolts, repetitive
inspections for cracking of the splice
strap and forward seat track holes, and
related investigative and corrective
actions if necessary. This AD also
provides an optional terminating action
for the repetitive inspections. We are
issuing this AD to detect and correct
missing or severed bolt heads, which, if
not corrected, could result in the
inability of the seat track to carry
passenger loads, which could cause the
seats to detach from the seat track,
resulting in possible injury to
passengers during an emergency landing
or survivable crash.

DATES: This AD is effective December
20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 20, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
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a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sarah Piccola, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—-917-6483;
fax: 425-917-6590; email:
sarah.piccola@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on May 8, 2012 (77 FR 26993).
The NPRM proposed to require
replacing titanium seat track bolts with
CRES bolts, repetitive inspections for
cracking of the splice strap and forward
seat track holes, and related
investigative and corrective actions if
necessary. The NPRM also proposed to
provide an optional terminating action
for the repetitive inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (77 FR 26993,
May 8, 2012), and the FAA’s response
to each comment. Boeing and United
Airlines supported the NPRM.

Request To Revise Costs of Compliance
Section

American Airlines (American)
requested that we revise the Costs of
Compliance section of the NPRM (77 FR
26993, May 8, 2012). American
explained that, since it alone operates
113 airplanes that are affected by the
NPRM, several hundred airplanes
should be affected.

We agree with the request to revise
the Costs of Compliance section of this
final rule because there was an error in
the number of affected airplanes
identified in the Costs of Compliance
section of NPRM (77 FR 26993, May 8,
2012). We have updated the number of
airplanes from 168 to 973 in the Costs
of Compliance section of this final rule
accordingly.

Although we have revised the cost
calculation, there is no change to the
actual number of airplanes affected by
this final rule. This final rule refers to
Boeing Special Attention Service
Bulletin 737-53-1296, dated January 11,
2011, for affected airplanes. The
effectivity of Boeing Special Attention
Service Bulletin 737-53-1296, dated
January 11, 2011, is correct. The number
of affected airplanes identified in the
Costs of Compliance section of this final
rule now reflects the number of
airplanes of U.S. registry listed in the
effectivity of Boeing Special Attention
Service Bulletin 737-53-1296, dated
January 11, 2011.

Request To Revise Compliance Time

American requested that we revise the
initial compliance time for replacing
titanium seat track bolts with CRES
bolts from 7,000 total flight cycles or
within 24 months, to 8,000 total flight
cycles or within 60 months (whichever
occurs later) after the effective date of
this AD. American stated that extending
this compliance time would enable
operators who have extended their
maintenance program in accordance
with Boeing maintenance planning
documents to accomplish the
replacement during the first heavy
maintenance visit.

American also asked that, if the
compliance time cannot be extended for
all airplanes, then the compliance time
should be extended for certain
airplanes. For example, American has
found and replaced sheared bolts with
new bolts on airplanes having between
13,000 and 15,000 total flight cycles.
Therefore, American concluded that the
inspection interval could be extended to
7,000 flight cycles from “‘bolt
replacement” for airplanes for which
maintenance records show the seat track
bolts were replaced previously. In
addition, American stated that the fact
it is finding and replacing severed seat
track bolts proves that this condition
will be detected and corrected by
operators during routine maintenance.

We disagree with extending the initial
compliance time to 8,000 total flight
cycles or 60 months. The inspection
threshold of 7,000 total flight cycles was
established by the manufacturer at
approximately 90 percent of fatigue life.
In developing an appropriate
compliance time for this action, we
considered the manufacturer’s
recommendation, the safety
implications, parts availability, and
maintenance schedules for the timely
accomplishment of the inspection.

Affected operators may request
approval of an alternative method of
compliance (AMOC) for an extension of

the compliance times under the
provisions of paragraph (j) of this final
rule by submitting data substantiating
that the change would provide an
acceptable level of safety. We have not
changed the final rule in regard to this
issue.

Request To Allow Re-Sequencing of
Steps

American requested that we remove
or reword the Differences Between
Proposed AD and Service Bulletin
section of the preamble of the NPRM (77
FR 26993, May 8, 2012) regarding the
sentence that refers to the sequence of
the steps in Boeing Special Attention
Service Bulletin 737-53-1296, dated
January 11, 2011. American stated that
the sentence specifies operators would
be required to perform the repair using
the sequence of steps in Boeing Special
Attention Service Bulletin 737-53—
1296, dated January 11, 2011. American
stated that this language is “ambiguous”
as no sections or figures in that service
bulletin are titled ‘“Repair.” Therefore, it
is unclear if the NPRM refers to the
entire service bulletin or only one
portion.

American stated that the sequence of
removing and installing bolts, angles, or
splice straps from the right side before
the left side (or from forward to aft
instead of aft to forward) has no impact
on safety as long as the final installation
of all parts is done in accordance with
Boeing Special Attention Service
Bulletin 737-53-1296, dated January 11,
2011. American requested that this
exception to Boeing Special Attention
Service Bulletin 737-53-1296, dated
January 11, 2011, be removed or, at a
minimum, re-worded to specifically
state which sections must be
accomplished in the sequence specified
in Boeing Special Attention Service
Bulletin 737-53-1296, dated January 11,
2011.

We agree that clarification is
necessary. Note 1. in paragraph 3.A.,
“General Information,” of Boeing
Special Attention Service Bulletin 737—
53-1296, dated January 11, 2011,
specifies that ““the instructions
identified in Paragraph 3.B., Work
Instructions, and the Figure(s) give the
recommended sequence of steps. The
sequence of steps to do this service
bulletin can be changed.” We agree that
accomplishing the left side before the
right side or accomplishing forward
before aft does not have an impact on
safety.

However, Note 1. in paragraph 3.A.,
“General Information” of Boeing Special
Attention Service Bulletin 737-53—
1296, dated January 11, 2011, suggests
this applies to the sequence of steps in
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the figure(s), which clearly state “in
accordance with,” in the
Accomplishment Instructions. When the
words “in accordance with” are
included in a step in the
Accomplishment Instructions, the
operator must follow the corresponding
sequence of steps that are provided. For
example, if a step specifies to do a
replacement “in accordance with Figure
1,” then the steps within Figure 1 must
be done in sequence. This final rule
does not dictate the order in which
other steps are performed.

Statement Regarding Installation of
Winglets

Aviation Partners Boeing (APB) stated
that the installation of winglets per
supplemental type certificate (STC)
ST00830SE (http://rgl.faa.gov/
Regulatory and_Guidance_Library/
rgstc.nsf/0/408E012E008616A
7862578880060456C7Open
Document&Highlight=st00830se) does
not affect the actions specified in the
NPRM (77 FR 26993, May 8, 2012).

We concur. STC ST00830SE does not
affect the ability to accomplish the
actions required by this final rule.
Therefore, for airplanes on which STC
ST00830SE is installed, a “change in
product” alternative method of
compliance (AMOC) approval request is
not necessary to comply with the
requirements of section 39.17 of the
Federal Aviation Regulations (14 CFR
39.17).

Request To Include Note Regarding
Access

American requested the following
note be added to the NPRM (77 FR
26993, May 8, 2012): “If it is necessary
to remove more parts for access, you can
remove those parts. If you can get access
without removing identified parts, it is
not necessary to remove all of the
identified parts. Jacking and shoring
limitations must be observed.”
American stated that this general
information note is needed to remove
the ambiguity relating to access required
to accomplish the service information,
and that it would provide operators
additional flexibility.

We agree that clarification is
necessary. This general information note
was one recently added to Boeing
service information to remove the
ambiguity. However, Boeing Special
Attention Service Bulletin 737-53—
1296, dated January 11, 2011, does not
contain this note. We acknowledge this

information is helpful to remove the
ambiguity related to access required to
accomplish the actions specified in
Boeing Special Attention Service
Bulletin 737-53-1296, dated January 11,
2011. We have added similar
information in paragraph (g) of this final
rule.

Request To Revise Paragraphs (g) and
(h)(2) of the NPRM (77 FR 26993, May
8, 2012)

AirTran/Southwest Airlines (AirTran/
Southwest) requested that we revise the
wording in paragraphs (g) and (h)(2) of
the NPRM (77 FR 26993, May 8, 2012)
that reads ““. . . repair in accordance
with a method approved by the
Manager, Seattle Aircraft Certification
Office (ACO), FAA. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and
the approval must specifically refer to
this AD” to “. . . repair the seat track
using a method approved in accordance
with the procedures specified in
paragraph (j) of this AD.” Southwest
stated that this change would allow the
ACO or Boeing Commercial Airplanes
Organization Designation Authorization
(ODA) to approve the repair.

We agree. Paragraph (j)(3) of this AD
already allows Boeing Commercial
Airplanes ODA to approve repairs if
authorized by the Seattle ACO. We have
changed paragraphs (g) and (h)(2) of this
final rule to refer to paragraph (j) of this
final rule, as requested by the
commenter.

Request To Clarify Installation Location
in Paragraphs (g) and (h)(2) of the
NPRM (77 FR 26993, May 8, 2012)

AirTran/Southwest requested a note
be added to paragraph (i) of the NPRM
(77 FR 26993, May 8, 2012) to clarify the
location of a splice strap installation.
The commenter noted an error in Boeing
Special Attention Service Bulletin 737—
53—-1296, dated January 11, 2011, in
Step 1, “Move,” of Figure 10, Sheet 5 of
7; and in Step 1, “Move,” of Figure 12,
Sheet 5 of 7. AirTran/Southwest stated
the splice strap needs to be centered
with left buttock line (LBL) 45.50 and
right buttock line (RBL) 45.50,
respectively—not LBL 24.75.

We agree that clarification is
necessary. The errors noted by AirTran/
Southwest are present in Boeing Special
Attention Service Bulletin 737-53—
1296, dated January 11, 2011. We
acknowledge that the splice strap needs
to be centered with LBL 45.50 and RBL

45.50, respectively—not LBL 24.75.
Therefore, we have added Note 1 to
paragraph (i) of this AD to clarify the
location of a splice strap installation.

Request To Delay Issuance of AD

AirTran/Southwest requested a delay
in the issuance of this final rule until
Boeing has had time to build up an
adequate stock of seat track bolt and
splice part kits when frame
replacements are required. The
commenter stated that Boeing currently
has no kits in stock and has a reorder
time of 558 days. AirTran/Southwest
stated that there would be an economic
and operational impact if Boeing has no
stock of seat track bolt and splice kits,
or if it takes Boeing 558 days to re-stock
a kit.

We disagree with the request to delay
release of this final rule. Boeing has
confirmed that the required kits are
available to support of the compliance
times specified in this final rule. Should
adequate parts not be available
approaching the end of the compliance
period, paragraph (j) of this final rule
provides operators the opportunity to
request approval of an alternative
compliance time if data are presented
that prove the alternative compliance
time will provide an acceptable level of
safety. We have not changed this final
rule in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these changes:

¢ Are consistent with the intent that
was proposed in the NPRM (77 FR
26993, May 8, 2012), for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 26993,
May 8, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance
We estimate that this AD affects 973

airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement of bolts and installation of new | 18 work-hours x $85 per hour = $1,530 ........ $1,991 $3,521 $3,425,933
splice strap.
Repetitive inspection ........cccccoveviiiiiiiiieiiiiines 3 work-hours x $85 per hour = $255 ............. 0 255 248,115

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-23-04 The Boeing Company:
Amendment 39-17659; Docket No.
FAA-2012-0426; Directorate Identifier
2011-NM-087-AD.

(a) Effective Date
This AD is effective December 20, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, —800, —900, and
—900ER series airplanes, with passenger seats
installed; certificated in any category; as
identified in Boeing Special Attention
Service Bulletin 737-53-1296, dated January
11, 2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53: Fuselage.

(e) Unsafe Condition

This AD was prompted by reports that
certain seat track bolts were found with
severed bolt heads due to fatigue. We are
issuing this AD to detect and correct missing
or severed bolt heads, which, if not corrected,
could result in the inability of the seat track
to carry passenger loads, which could cause
the seats to detach from the seat track,
resulting in possible injury to passengers
during an emergency landing or survivable
crash.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Seat Track Bolt Replacement and Splice
Strap Installation

Before the accumulation of 7,000 total
flight cycles, or within 24 months after the

effective date of this AD, whichever occurs
later: Replace titanium seat track bolts with
corrosion resistant steel (CRES) bolts at both
the left and right sides of buttock lines 24.75
and 45.50, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1296, dated January 11, 2011. If a titanium
seat track bolt is found missing from the
structure during the accomplishment of the
tasks required by paragraph (g) of this AD:
Before further flight, do a high frequency
eddy current (HFEC) inspection for cracking
in the fastener holes and a general visual
inspection of the area, including the splice
strap and forward seat track for damage, and
replace missing bolts with new or serviceable
CRES bolts, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1296, dated January 11, 2011. If cracking or
damage is found: Before further flight, repair
the seat track using a method approved in
accordance with the procedures specified in
paragraph (j) of this AD. If it is necessary to
remove more parts for access, those parts
may be removed. If access can be obtained
without removing identified parts, it is not
necessary to remove all identified parts.
Jacking and shoring limitations should be
observed.

(h) Detailed and HFEC Inspections

Before the accumulation of 7,000 total
flight cycles, or within 24 months after the
effective date of this AD, whichever occurs
later: Do a detailed inspection and an HFEC
inspection for cracking in the holes common
to the splice strap and forward seat track at
both the left and right sides of buttock lines
24.75 and 45.50, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1296, dated January 11, 2011. Repeat the
inspections thereafter at intervals not to
exceed 7,000 flight cycles, until the actions
specified in paragraph (i) of this AD have
been done.

(1) If a crack is found in the splice strap
during any inspection required by paragraph
(h) of this AD: Before further flight, replace
the seat track bolts and install a new splice
strap part number (P/N) 146A5342-26 and
retained angle at the affected location, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-53—1296, dated January
11, 2011.

(2) If a crack is found in the seat track
during any inspection required by paragraph
(h) of this AD, and Boeing Special Attention
Service Bulletin 737-53—-1296, dated January
11, 2011, specifies to contact Boeing for
appropriate action: Before further flight,
repair the seat track using a method approved
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in accordance with the procedures specified
in paragraph (j) of this AD.

(i) Optional Terminating Action

Replacing the titanium seat track bolts with
CRES bolts on both the left and right sides
of buttock lines 24.75 and 45.50 at station
727B, and installing a new splice strap P/N
146A5342-26, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1296, dated January 11, 2011, terminates the
repetitive inspections required by paragraph
(h) of this AD.

Note 1 to paragraph (i) of this AD: Boeing
Special Attention Service Bulletin 737-53—
1296, dated January 11, 2011, contains an
error in Step 1, “Move,” of Figure 10, Sheet
5 of 7; and in Step 1, “Move,” of Figure 12,
Sheet 5 of 7. The splice strap needs to be
centered with left buttock line 45.50 and
right buttock line 45.50, respectively— not
left buttock line 24.75, as stated in that
service bulletin.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Sarah Piccola, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office (ACO), 1601 Lind Avenue
SW., Renton, WA 98057-3356; phone: 425—
917-6483; fax: 425—-917-6590; email:
sarah.piccola@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 737-53-1296, dated January 11,
2011.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H—-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 4, 2013.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-27091 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0940; Directorate
Identifier 2012—NE-26—AD; Amendment 39—
17654; AD 2013-22-22]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2013-01—
07 for all Turbomeca S.A. Arriel 2D
turboshaft engines. AD 2013-01-07
required replacing the hydromechanical
metering unit (HMU) at a reduced life.
This AD maintains that requirement and
also requires conducting inspections of
the HMU. This AD was prompted by
further cases of deterioration of HMU
rotating components. We are issuing
this AD to prevent an uncommanded in-
flight shutdown of the engine and
possible loss of the helicopter.

DATES: This AD is effective December
20, 2013.

ADDRESSES: For service information
identified in this AD, contact
Turbomeca, 40220 Tarnos, France;

phone: 33 (0)5 59 74 40 00; telex: 570
042; fax: 33 (0)5 59 74 45 15. You may
view this service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the mandatory
continuing airworthiness information
(MCAI), the regulatory evaluation, any
comments received, and other
information. The address for the Docket
Office (phone: 800—647-5527) is
provided in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7779; fax: 781-238—
7199; email: frederick.zink@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2013-01-07,
Amendment 39-17321 (78 FR 6725,
January 31, 2013), (“AD 2013-01-07").
AD 2013-01-07 applied to the specified
products. The NPRM published in the
Federal Register on June 7, 2013 (78 FR
34284). The NPRM proposed to
continue to require replacing the HMU
at a reduced life. The NPRM also
proposed to require inspections of the
HMU.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 34284, June 7, 2013).

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for the following
editorial changes. We changed
paragraphs (e)(1)(iv) and (e)(2)(iv).

Paragraph (e)(1)(iv) now reads,
“Guidance on replacing the complete
sleeve and inspecting the complete
sleeve female splines, and HP and LP
male splines, can be found in
Turbomeca Technical Instruction No.
292 73 2847.”


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
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Paragraph (e)(2)(iv) now reads,
“Guidance for completing the
requirements of paragraph (e)(2) can be
found in Turbomeca S.A. Alert
Mandatory Service Bulletin (MSB) No.
A292 73 2847.”

We changed paragraph (f) to provide
credit for initial replacements specified
in paragraph (e) of this AD.

We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
32484, June 7, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 32484,
June 7, 2013).

Costs of Compliance

We estimate that this AD affects 56
Arriel 2D turboshaft engines installed
on helicopters of U.S. registry. We also
estimate that it will take about two
hours per engine to comply with this
AD. The average labor rate is $85 per
hour. Required parts cost about $14,400
per engine. Based on these figures, we
estimate the total cost of this AD to U.S.
operators is $815,920.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2013-01-07, Amendment 39-17321 (78
FR 6725, January 31, 2013), and adding
the following new AD:

2013-22-22 Turbomeca S.A.: Amendment
39-17654; Docket No. FAA-2012-0940;
Directorate Identifier 2012-NE-26-AD.

(a) Effective Date
This AD is effective December 20, 2013.

(b) Affected ADs

This AD supersedes AD 2013-01-07,
Amendment 39-17321 (78 FR 6725, January
31, 2013).

(c) Applicability

This AD applies to all Turbomeca S.A.
Arriel 2D turboshaft engines.

(d) Unsafe Condition

This AD was prompted by further cases of
deterioration of hydromechanical metering
unit (HMU) rotating components. We are
issuing this AD to prevent an uncommanded
in-flight shutdown of the engine and possible
loss of the helicopter.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) Replace inter-pump complete sleeve,
and visually inspect the complete sleeve
female splines and HMU high-pressure (HP)
pump and low-pressure (LP) pump male
splines for corrosion, scaling, cracks, and
wear, at the following:

(i) Before exceeding 400 HMU operating
hours since new if the HMU has 375 or fewer
operating hours on the effective date of this
AD; or

(ii) Within 25 HMU operating hours if the
HMU has more than 375 operating hours on
the effective date of this AD.

(iii) Thereafter, at intervals not to exceed
400 HMU operating hours.

(iv) Guidance on replacing the complete
sleeve and inspecting the complete sleeve
female splines, and HP and LP male splines,
can be found in Turbomeca Technical
Instruction No. 292 73 2847.

(v) If the HMU does not pass the initial or
repetitive visual inspections required by
paragraph (e)(1) of this AD, then before the
next flight, replace the affected HMU with an
HMU eligible for installation.

(2) Replace the rotating components of the
HP and LP pumps, including the complete
sleeve, or replace the HMU with an HMU
eligible for installation at the following:

(i) Before exceeding 800 HMU operating
hours since new; or

(ii) Within 800 HMU operating hours since
last replacement of LP and HP fuel pumps
rotating components; whichever occurs later.

(iii) Thereafter, replace the LP and HP fuel
pump rotating components or the HMU
within every 800 HMU operating hours.

(iv) Guidance for completing the
requirements of paragraph (e)(2) can be found
in Turbomeca S.A. Alert Mandatory Service
Bulletin (MSB) No. A292 73 2847.

(f) Credit for Previous Actions

If before the effective date of this AD, you
complied with Turbomeca S.A. Alert MSB
No. A292 73 2847, Version A, dated May 29,
2012, you met the initial replacement
requirements specified in paragraph (e) of
this AD. However, you must still comply
with the repetitive inspection requirements
of this AD.

(g) Installation Prohibition

After the effective date of this AD, do not
install any HMU onto any engine, or install
any engine onto any helicopter, unless the
HMU is in compliance with this AD.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(i) Related Information

(1) For more information about this AD,
contact Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7779; fax: 781-238-7199;
email: frederick.zink@faa.gov.

(2) Refer to MCAI European Aviation
Safety Agency AD 2013—-0079, dated March
22, 2013, for more information. You may
examine the AD on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2012-0940-0006.

(3) Turbomeca S.A. Alert MSB No. A292 73
2847, Turbomeca Technical Instruction No.
292 73 2847, and Turbomeca Maintenance
Manual Task 73—-23-00-802—A01, which are
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not incorporated by reference in this AD,
pertain to the subject of this AD and can be
obtained from Turbomeca, using the contact
information in paragraph (i)(4) of this AD.

(4) For Turbomeca service information
identified in this AD, contact Turbomeca,
40220 Tarnos, France; phone: 33 (0)5 59 74
40 00; telex: 570 042; fax: 33 (0)5 59 74 45
15.

(j) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
October 24, 2013.
Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2013-27185 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket FAA No. FAA-2013-0530; Airspace
Docket No. 13-AWP-9]

Establishment of Class E Airspace;
Battle Mountain, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
of September 23, 2013, that establishes
Class E airspace at the Battle Mountain
VHF Omni-Directional Radio Range
Tactical Air Navigational Aid
(VORTAC) navigation aid, Battle
Mountain, NV. A favorable comment
from the National Business Aviation
Association (NBAA) was received in the
public Docket but was not referenced in
the Final Rule.

DATES: Effective Date: 0901 UTC,
December 12, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR Part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register establishing Class E
airspace at the Battle Mountain
VORTAC navigation aid, Battle
Mountain, NV (78 FR 58159, September

23, 2013). The FAA received a comment
in support of the rule from the NBAA
for inclusion in FAA Docket No. FAA-
2013-0530 prior to the closing of the
comment period. However, the
preamble incorrectly references that
there were no comments to the
proposal. This action corrects that
statement.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the
description under the History heading,
as published in the Federal Register on
September 23, 2013 (78 FR 58159),
Airspace Docket No. 13—AWP-9, FR
Doc. 2013-58159, is corrected as
follows: On page 58160, column 1, line
2, remove ‘“No comments were
received.”, and add in their place “One
comment was received from the
National Business Aviation Association
(NBAA) supporting the establishment of
Class E en route airspace.”.

Issued in Seattle, Washington, on:
November 6, 2013.

Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2013-27217 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 30931; Amdt. No. 510]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective 0901 UTC, December
12, 2013.

FOR FURTHER INFORMATION CONTACT:
Harry Hodges, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs

Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
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number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, DC, on November 8,

2013.
John Duncan,

Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the

amended as follows effective at 0901
UTC, June 30, 2011.
m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44719,
44721.

Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is

follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT
[Amendment 510 Effective date, December 12, 2013]

m 2. Part 95 is amended to read as

From To MEA
§95.6001 Victor Routes-U.S
§95.6009 VOR Federal Airway V9 is Amended to Read in Part
MC COMB, MS VORTAC ...coiiiiiiriieienieeee et *ROMAR, MS FIX it **3000
*4000—MRA
**1900—MOCA
*ROMAR, MS FIX ottt MAGNOLIA, MS VORTAC ..ottt **3000
*4000—MRA
**1900—MOCA
§95.6018 VOR Federal Airway V18 is Amended to Read in Part
MONROE, LA VORTAC ....oiiiiiiitieieie et MAGNOLIA, MS VORTAC ....ooiriiieiierie e 2500
§95.6048 VOR Federal Airway V48 is Amended to Read in Part
PEORIA, IL VORTAC ..ottt MAROC, 1L FIX it *3000
*2400—MOCA
MAROC, IL FIX oot PONTIAC, IL VOR/DME .......ooiiiieeeeeeeeeeeseee e 2500
§95.6066 VOR Federal Airway V66 is Amended to Read in Part
BROOKWOOD, AL VORTAC ....ccoiiieiireceereeee e LAGRANGE, GA VORTAC ...cciiieeieere e 3400
§95.6070 VOR Federal Airway V70 is Amended to Read in Part
U.S./MEXICO BORDER ......cctiiiiiniieieniecienieee e BROWNSVILLE, TX VORTAC ....cooiiieiiiieieceeieeeee e *5000
*1600—MOCA
§95.6083 VOR Federal Airway V83 is Amended to Read in Part
ALAMOSA, CO VORTAC ...ooiiieeiieeecieeeeee e BLOKE, CO FIX.
E BND oo 14000
WBND ....cocvrvene 10400
BLOKE, CO FIX .ottt *GOSIP, CO FIX 14000
*14000—MCA GOSIP, CO FIX, SW BND
§95.6091 VOR Federal Airway V91 is Amended to Read in Part
GLENS FALLS, NY VORTAC ....oiiiiieiiiieienieee e ENSON, VT FIX o **10000
*10000—MCA ENSON, VT FIX, SW BND
**5000—GNSS MEA
ENSON, VT FIX oot WEIGH, VT FIX et *4000
*2800—MOCA
WEIGH, VT FIX oo BURLINGTON, VT VOR/DME.
BND 3000
BND 4000
§95.6119 VOR Federal Airway V119 is Amended to Read in Part
NEWCOMBE, KY VORTAC ......ccoitiieiereeeereeeeneeee s *CROUP, OH FIX ot 2800
*5500—MCA CROUP, OH FIX, NE BND
CROUP, OH FIX oo HENDERSON, WV VORTAC ....ccoiiiiieieeee e 5500
§95.6140 VOR Federal Airway V140 is Amended to Read in Part
NASHVILLE, TN VORTAC ..ot FLENON, TN FIX oo **3000
*6500—MRA
**2400—MOCA
FLENON, TN FIX oot HARME, TN FIX oo **3000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 510 Effective date, December 12, 2013]
From To MEA
*6500—MRA
**2400—MOCA
HARME, TN FIX oo LIVINGSTON, TN VORTAC ....oiiiiieeeieceeeseere e 3200
§95.6141 VOR Federal Airway V141 is Amended to Read in Part
RUCKY, VT FIX oo *BURLINGTON, VT VOR/DME .......cooiiiiineeeeeeeceeee e 6300
*4000—MCA BURLINGTON, VT VOR/DME, SE BND
§95.6161 VOR Federal Airway V161 is Amended to Read in Part
LLANO, TX VORTAC ...t FBUILT, TX FIX oo **6000
*6000—MRA
**3200—MOCA
FBUILT, TX FIX et DUFFA, TX FIX et **6000
*6000—MRA
**2900—MOCA
§95.6198 VOR Federal Airway V198 is Amended to Read in Part
PEARL, LA FIX et MINNI, MS FIX e *2300
*1300—MOCA
MINNI, MS FIX o ELSIE, MS FIX ettt *3500
*1300—MOCA
ELSIE, MS FIX ittt *ROMMY, MS FIX oo **2800
*4000—MRA
**1300—MOCA
SEMINOLE, FL VORTAC ...ooiiieeieeereeeere e LLOYD, FL FIX i 2000
§95.6210 VOR Federal Airway V210 is Amended to Read in Part
ALAMOSA, CO VORTAC ...ooiiiieerireeieeeenre e BLOKE, CO FIX.
E BND 14000
W BND 10400
BLOKE, CO FIX .eeitiiieieeieie ettt *GOSIP, CO FIX oottt 14000
*14000—MCA GOSIP, CO FIX, SW BND
§95.6229 VOR Federal Airway V229 is Amended to Read in Part
MUDDI, VT FIX e *BURLINGTON, VT VOR/DME .......cooiiiiireeceececieeee e 6000
*3100—MCA BURLINGTON, VT VOR/DME, SE BND
§95.6240 VOR Federal Airway V240 is Amended to Read in Part
PEARL, LA FIX e MINNI, MS FIX e *2300
*1300—MOCA
MINNI, MS FIX e ELSIE, MS FIX oo *3500
*1300—MOCA
ELSIE, MS FIX oo *ROMMY, MS FIX oo **2800
*4000—MRA
**1300—MOCA
§95.6487 VOR Federal Airway V487 is Amended to Read in Part
WEIGH, VT FIX oo BURLINGTON, VT VOR/DME.
3000
4000
§95.6568 VOR Federal Airway V568 is Amended to Read in Part
LLANO, TX VORTAC ...ttt FBUILT, TX FIX e **6000
*6000—MRA
**3200—MOCA
§95.6573 VOR Federal Airway V573 is Amended to Read in Part
TEXARKANA, AR VORTAC ....oooiiiiiieriteieseeesie e ELMMO, AR FIX.
SW BND .o *3500
NE BND .ttt e *5500
*2600—MOCA
ELMMO, AR FIX oottt *MARKI, AR FIX o **5500
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From To MEA
*5500—MCA MARKI, AR FIX, SW BND
**2600—MOCA
MARKI, AR FIX ettt e e aee e e HOT SPRINGS, AR VOR/DME ......ooveeieeeeeeee e *3500
*2700—MOCA
§95.6586 VOR Federal Airway V586 is Amended to Read in Part
MACON, MO VOR/DME .... QUINCY, IL VORTAC .... 2700
QUINCY, IL VORTAC ..... PEORIA, IL VORTAC .... 2500
PEORIA, IL VORTAC ..ottt MAROGC, L FIX ettt e *3000
*2400—MOCA
MAROGC, IL FIX ottt PONTIAC, IL VOR/DME ......ccoieeceeeeeee et 2500
From To MEA MAA
§95.7001 JET ROUTES
§95.7190 Jet Route J190 MAA is Amended to Read in Part
#SLATE RUN, PA VORTAC ... BINGHAMTON, NY VORTAC ....coooiieeeieeeceeeeeee e 18000 | 45000

#USE SLATE RUN R-072 TO BINGHAMTON

Airway Segment

Changeover points

From ‘ To Distance ‘ From
§95.8003 VOR Federal Airway Changeover Point
V210 is Amended To Delete Changeover Point
ALAMOSA, CO VORTAC ..ot ‘ LAMAR, CO VOR/DME ......ccoooiiieenieeie e 60 ‘ ALAMOSA.

[FR Doc. 2013-27404 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30927; Amdt. No. 3562]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to

promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective November
15, 2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
15, 2013.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS-420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated


http://www.nfdc.faa.gov
http://www.nfdc.faa.gov
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists

for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule ”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC on October 25,
2013.

John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 12 DECEMBER 2013

Akutan, AK, Akutan, RNAV (GPS)-A, Orig

Akutan, AK, Akutan, Takeoff Minimums and
Obstacle DP, Orig

Alexander City, AL, Thomas C Russell Fld,
RNAV (GPS) RWY 18, Amdt 1

Alexander City, AL, Thomas C Russell Fld,
RNAV (GPS) RWY 36, Amdt 2

Clarksville, AR, Clarksville Muni, NDB-A,
Amdt 5, CANCELED

Conway, AR, Dennis F Cantrell Field, GPS
RWY 26, Orig-A, CANCELED

Conway, AR, Dennis F Cantrell Field, NDB—
A, Amdt 2

Conway, AR, Dennis F Cantrell Field, RNAV
(GPS)-B, Orig

Conway, AR, Dennis F Cantrell Field, Takeoff
Minimums and Obstacle DP, Amdt 2

Bakersfield, CA, Bakersfield Muni, GPS RWY
34, Orig, CANCELED

Bakersfield, CA, Bakersfield Muni, RNAV
(GPS) RWY 34, Orig

Bakersfield, CA, Bakersfield Muni, VOR/
DME RWY 34, Amdt 1

San Francisco, CA, San Francisco Intl,
Takeoff Minimums and Obstacle DP, Amdt
8A

Longmont, CO, Vance Brand, RNAV (GPS)
RWY 29, Amdt 2

Palm Coast, FL, Flagler County, RNAV (GPS)
RWY 6, Amdt 1A

Punta Gorda, FL, Punta Gorda, VOR RWY 4,
Amdt 1B, CANCELED

Montezuma, GA, DR. C P Savage Sr., RNAV
(GPS) RWY 18, Orig-A

Chicago/Aurora, IL, Aurora Muni, RNAV
(GPS) RWY 15, Orig-A

Stockton, KS, Rooks County, RNAV (GPS)
RWY 18, Orig

Stockton, KS, Rooks County, RNAV (GPS)
RWY 36, Orig

Stockton, KS, Rooks County, Takeoff
Minimums and Obstacle DP, Orig

Falmouth, KY, Gene Snyder, RNAV (GPS)
RWY 21, Orig

Falmouth, KY, Gene Snyder, VOR-A, Amdt
3

Lexington, KY, Blue Grass, ILS OR LOC RWY
22, Amdt 20B

Rayville, LA, John H Hooks Jr Memorial,
VOR/DME-A, Amdt 3

Churchville, MD, Harford County, VOR/
DME-A, Amdt 1A, CANCELED

Crisfield, MD, Crisfield Muni, VOR/DME-A,
Orig-A, CANCELED

Greenville, ME, Greenville Muni, NDB RWY
14, Amdt 5, CANCELED

Bay City, MI, James Clements Muni, Takeoff
Minimums and Obstacle DP, Amdt 6

Detroit, MI, Detroit Metropolitan Wayne
County, ILS OR LOC RWY 22L, ILS RWY
22L (SA CAT I), ILS RWY 22L (SA CAT II),
Amdt 30

Detroit, MI, Detroit Metropolitan Wayne
County, ILS PRM RWY 22L
(SIMULTANEOUS CLOSE PARALLEL),
Orig-C

Linden, MI, Prices, Takeoff Minimums and
Obstacle DP, Amdt 5

Charleston, MO, Mississippi County, RNAV
(GPS) RWY 18, Orig

Charleston, MO, Mississippi County, RNAV
(GPS) RWY 36, Orig

Charleston, MO, Mississippi County, Takeoff
Minimums and Obstacle DP, Orig

Clarksdale, MS, Fletcher Field, VOR/DME
RWY 18, Orig-B, CANCELED

Greenville, MS, Greenville Mid-Delta, ILS OR
LOC RWY 18L, Amdt 9G

Greenville, MS, Greenville Mid-Delta, RNAV
(GPS) RWY 18L, Orig-B

Greenville, MS, Greenville Mid-Delta, RNAV
(GPS) RWY 18R, Orig-A

Greenville, MS, Greenville Mid-Delta, RNAV
(GPS) RWY 36L, Orig-B

Greenville, MS, Greenville Mid-Delta, RNAV
(GPS) RWY 36R, Orig-A

Greenville, MS, Greenville Mid-Delta,
Takeoff Minimums and Obstacle DP,
Orig-A
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Greenville, MS, Greenville Mid-Delta, VOR/
DME RWY 18L, Amdt 13A

Greenville, MS, Greenville Mid-Delta, VOR/
DME RWY 18R, Orig-A

Beaufort, NC, Michael J. Smith Field, RNAV
(GPS) RWY 8, Amdt 2

Scottsbluff, NE., Western Neb. Rgnl/William
B. Heilig Field, RNAV (GPS) RWY 5,
Amdt 1

New Philadelphia, OH, Harry Clever Field,
RNAYV (GPS) RWY 14, Orig-A

The Dalles, OR, Columbia Gorge Rgnl/The
Dalles Muni, DALLES ONE, Graphic DP

The Dalles, OR, Columbia Gorge Rgnl/The
Dalles Muni, Takeoff Minimums and
Obstacle DP, Amdt 3

Collegeville, PA, Perkiomen Valley, VOR-A,
Orig-A, CANCELED

Philadelphia, PA, Northeast Philadelphia,
RNAV (GPS) RWY 6, Orig-B

Cleburne, TX, Cleburne Rgnl, LOC/DME
RWY 15, Orig-C

Dalhart, TX, Dalhart Muni, GPS RWY 17,
Orig-B, CANCELED

Dalhart, TX, Dalhart Muni, RNAV (GPS)
RWY 17, Orig

Dalhart, TX, Dalhart Muni, RNAV (GPS)
RWY 35, Orig

Dalhart, TX, Dalhart Muni, VOR/DME RWY
35, Amdt 3

Milwaukee, WI, General Mitchell Intl, RNAV
(GPS) ZRWY 7R, Amdt 1A

Milwaukee, WI, General Mitchell Intl, RNAV
(GPS) Z RWY 25L, Amdt 1A

Cowley/Lovell/Byron, WY, North Big Horn
County, NDB RWY 9, Amdt 2

Cowley/Lovell/Byron, WY, North Big Horn
County, RNAV (GPS) RWY 9, Orig

Cowley/Lovell/Byron, WY, North Big Horn
County, Takeoff Minimums and Obstacle
DP, Amdt 2

[FR Doc. 2013-26721 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30928; Amdt. No. 3563]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new

obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective November
15, 2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
15, 2013.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420)Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA

Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
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frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on October 25,
2013.
John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC State City Airport FDC No. | FDC date Subject
12/12/13 ............ AK Venetie .....cccceevevvveennnn. Venetie .....cccccevcieeeneeen. 3/5254 10/15/13 | Takeoff Minimums and (Obsta-
cle) DP, Orig.
12/12/13 Minchumina Minchumina 3/5335 10/15/13 | NDB RWY 3, Amdt 3A.
12/12/13 ... Minchumina Minchumina ... 3/5336 10/15/13 | RNAV (GPS) RWY 3, Orig.
12/12/13 ... Minchumina .. Minchumina 3/5340 10/15/13 | RNAV (GPS) RWY 21, Orig.
12/12/13 Everett .......ccoccviiiiienns Snohomish County 3/5409 10/15/13 | Takeoff Minimums and (Obsta-
(Paine Fld). cle) DP, Amdt 2.
12/12/13 ........... AK Northway ......ccccceevvenne. Northway .........cccevveneene 3/6133 10/15/13 | RNAV (GPS) RWY 23, Amdt 1.
12/12/13 ............ AK Gustavus .....cccceevcneens Gustavus ......ccccveeineenn. 3/6328 10/15/13 | RNAV (GPS) RWY 29, Amdt 2.
12/12/13 ............ IL Effingham ........ccoeeeee Effingham County Me- 3/7065 10/15/13 | RNAV (GPS) RWY 29, Orig.
morial.
12/12/13 MT Scobey ...ooovviiiee Scobey ...oovovriiiiiee 3/7755 10/15/13 | RNAV (GPS) RWY 12, Orig.
12/12/13 ... FL Tampa .....cccccoeriieeiieens Tampa Intl ... 3/9215 10/15/13 | RNAV (GPS) RWY 10, Amdt 1A.
12/12/13 AZ Fort Huachuca Sierra Sierra Vista Muni-Libby 3/9530 10/15/13 | RNAV (GPS) RWY 8, Amdt 1.
Vista. AAF.
12/12/13 ............ CA ChiCO v Chico Muni .......cccceveee. 3/9848 10/15/13 | Takeoff Minimums and (Obsta-
cle) DP, Amdt 6.

[FR Doc. 2013—-26719 Filed 11-14-13; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 801

RIN 3084—-AA91

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (‘“Commission” or “FTC”),
with the concurrence of the Assistant
Attorney General, Antitrust Division,
Department of Justice (the “Assistant
Attorney General” or the “Antitrust
Division”) (together the “Agencies”), is
amending the Hart-Scott-Rodino
Premerger Notification Rules (the
“Rules”) in order to provide a
framework for determining when a
transaction involving the transfer of
rights to a patent or part of a patent in

the pharmaceutical, including biologics,
and medicine manufacturing industry
(North American Industry Classification
System Industry Group 3254)
(“pharmaceutical industry”) is
reportable under the Hart Scott Rodino
Act (“the Act,” “HSR Act” or “HSR”).
This final rule defines and applies the
concepts of “all commercially
significant rights,” “limited
manufacturing rights,” and “co-rights”
in determining whether the rights
transferred with regard to a patent or a
part of a patent in the pharmaceutical
industry constitute a potentially
reportable asset acquisition under the
Act.

DATES: Effective Date: These final rule
amendments are effective on December
16, 2013.

FOR FURTHER INFORMATION CONTACT:
Robert L. Jones, Deputy Assistant
Director, Premerger Notification Office,
Bureau of Competition, Room H-303,
Federal Trade Commission,
Washington, DC 20580, (202) 326-3100,
rjones@ftc.gov.

SUPPLEMENTARY INFORMATION:
Statement of Basis and Purpose

Section 7A of the Clayton Act requires
the parties to certain mergers or
acquisitions to file with the Agencies
and to wait a specified period of time
before consummating such transactions.
The reporting requirement and the
waiting period that it triggers are
intended to enable the Agencies to
determine whether a proposed merger
or acquisition may violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation, pursuant to Section 7 of
the Act.

Section 7A(d)(1) of the Act, 15 U.S.C.
18a(d)(1), directs the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with
the Administrative Procedure Act, 5
U.S.C. 553, to require that premerger
notification be in such form and contain
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such information and documentary

material as may be necessary and

appropriate to determine whether the
proposed transaction may, if
consummated, violate the antitrust laws.

In addition, Section 7A(d)(2) of the Act,

15 U.S.C. 18a(d)(2), grants the

Commission, with the concurrence of

the Assistant Attorney General, in

accordance with 5 U.S.C. 553, the
authority to define the terms used in the

Act and prescribe such other rules as

may be necessary and appropriate to

carry out the purposes of Section 7A.

On August 13, 2012, the Commission
posted a Notice of Proposed Rulemaking
and Request for Public Comment
(“NPRM”) on its Web site, and it was
published in the Federal Register on
August 20, 2012.* The comment period
closed on October 25, 2012. The
proposed rule recommended
amendments to 16 CFR 801.1 and
§801.2 to reflect the longstanding staff
position that a transaction involving the
transfer of exclusive rights to a patent or
a part of a patent in the pharmaceutical
industry, which typically takes the form
of an exclusive license, is potentially
reportable under the Act and to clarify
the treatment of retained manufacturing
rights. The proposed rule defined and
applied the concepts of “all
commercially significant rights,”
“limited manufacturing rights,” and
“co-rights” in determining whether the
rights transferred with regard to a patent
or a part of a patent in the
pharmaceutical industry constitute a
potentially reportable asset acquisition
under the Act. Under the proposed rule,
the retention of limited manufacturing
rights and co-rights does not affect
whether the transfer of all commercially
significant rights has occurred.

The Commission received three
public comments addressing the
proposed rule. The comments are
published on the FTC Web site at
http://ftc.gov/os/comments/
premergeriprights/index.shtm.

The following submitted public
comments on the proposed rule:

1. Clyde Dinkins. (8/13/2012)

2. Pharmaceutical Research and
Manufacturers of America. (Baker
Botts LLP, Stephen Weissman) (10/
25/2012) 2

3. Antonio Burrell. (10/26/2012)

Comments 1 and 3 supported the

proposed rule. Comment 2 did not

support the proposed rule, objecting to
the adoption of rules limited to the
pharmaceutical industry.

177 FR 50057 (August 20, 2012).

2PhRMA also provided additional information to
the Commission in a letter dated June 7, 2013
(“Comment 2’s Supplemental Letter”).

After carefully considering the
comments, the Commission has
determined that the proposed rule is
appropriately limited to the
pharmaceutical industry. Thus, the
Commission is adopting the rule as
proposed.

Although the rule is limited to the
pharmaceutical industry, to the extent
that other industries engage in similar
exclusive licensing transactions, such
transactions remain potentially
reportable events under the Act and
existing rules implementing the Act.
Parties dealing with the transfer of
exclusive rights to a patent or part of a
patent in other industries should
consult with Premerger Notification
Office (“PNQO”) staff to determine
whether the arrangement at issue is
reportable under the Act and Rules. The
Commission will continue to assess the
appropriateness of a rule for other
industries.

Background

The Act applies to reportable
acquisitions of voting securities,
controlling non-corporate interests,? and
assets. A patent is an asset under the
Act.# The acquisition of a patent gives
the buyer the right to commercially use
that patent to the exclusion of all others.
The same is true of an exclusive license
to a patent. In an exclusive patent
licensing arrangement, the licensor
gives the licensee the right to
commercially use the patent, or a part
of the patent,® to the exclusion of all
others, including the licensor.6 An
exclusive license is substantively the
same as buying the patent or part of the
patent outright, and carries the same
potential anticompetitive effects. Thus,
the granting of an exclusive right to
commercially use a patent or part of a
patent is a potentially reportable asset
acquisition under the Act.

In determining reportability, the
parties must analyze what the licensor
is transferring to the licensee and

3 Acquisitions of non-corporate interests must
confer control in order to be reportable.

4 As the Second Circuit explained in SCM Corp.
v. Xerox Corp., “[s]ince a patent is a form of
property . . . and thus an asset, there seems little
reason to exempt patent acquisitions from scrutiny
under [Section 7 of the Clayton Act.]” 645 F.2d
1195, 1210 (2d Cir. 1981).

5In this rule, the phrase “part of the patent”
refers to a subset of potential uses under the patent.
For example, in the pharmaceutical industry, the
phrase refers to a therapeutic area or a specific
indication within a therapeutic area. See discussion
in the all commercially significant rights section.

6 A patent holder may choose to enter into a
licensing arrangement instead of an outright sale
because a license provides for a royalty revenue
stream over many years and may better allow
parties to agree on a method of valuing an unproven
patent. See discussion of limitation to the
pharmaceutical industry.

determine whether the license conveys
the exclusive rights to commercially use
the patent or part of a patent. For years,
this analysis was straightforward as
evidenced by the questions and filings
received by the PNO about exclusive
patent licenses in the pharmaceutical
industry that expressly included the
rights to “make, use, and sell”” under the
patent or part of the patent.” For such
licenses, the PNO had only to verify that
the transfer involved the exclusive right
to use a patent or part of a patent to
develop a product, manufacture the
product, and sell that product without
restriction. Although never codified, the
“make, use and sell” approach became
well-known throughout the HSR bar and
is reflected in the numerous letters and
emails from practitioners in the PNO’s
informal interpretation database on its
Web site.8

In recent years, however, it has
become more common for
pharmaceutical companies to transfer
most but not all of the rights to “make,
use, and sell” under an exclusive
license, such that the “make, use and
sell” approach is no longer adequate in
evaluating the reportability of exclusive
licenses in the pharmaceutical industry
for HSR purposes. A licensor will often,
for example, retain the right to
manufacture under the patent, but
under the agreement the licensor can
only manufacture for the licensee. In
such a case, under the PNO’s “make,
use, and sell”” approach, the retention of
the right to manufacture would render
the transaction non-reportable even
though the licensor would not be
manufacturing for its own commercial
use, but exclusively for the licensee. In
addition, the PNO has seen with
increasing frequency licensors retaining
the right to co-develop, co-promote, co-
market and co-commercialize the
product along with the licensee, and the
retention of these “co-rights” also raises
questions about the adequacy of using
the “make, use, and sell” approach to
determine reportability. Practitioners
who represent clients in the
pharmaceutical industry have often
sought guidance from the PNO about
transactions where the licensor grants
the licensee the exclusive right to
commercially use a pharmaceutical
patent or part of a patent but retains the
right to manufacture for the licensee
and/or to co-develop, co-promote, co-
market and co-commercialize the
product along with the licensee. This

7 The pharmaceutical industry has been making
HSR filings for exclusive licenses that trigger the
reporting requirements of the Act since the early
1980s.

8 http://ftc.gov/bc/hsr/informal/index.shtm.
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rule addresses when an exclusive patent
license to a pharmaceutical patent or
part of a patent constitutes an asset
transfer under the HSR Act.

The “all commercially significant
rights” test in the rule captures more
completely what the “make, use, and
sell” approach was a proxy for, namely
whether the license has transferred the
exclusive right to commercially use a
patent or a part of a patent. §801.2(g)(3)
of the rule provides that the transfer of
exclusive rights to a patent or a part of
a patent in the pharmaceutical industry
is a reportable asset transfer if it allows
only the recipient to commercially use
the patent as a whole, or a part of the
patent in a particular therapeutic area or
specific indication within a therapeutic
area.? The rule codifies the PNO’s long-
standing position that the retention of
co-rights does not render a license to the
patent or part of the patent as non-
exclusive. The rule also provides that
such a reportable asset transfer may
occur even if the licensor retains the
limited right to manufacture under the
patent or part of a patent for the
licensee.10

All Commercially Significant Rights

As noted above, due to the evolution
of pharmaceutical patent licenses, the
“make, use, and sell”” approach is no
longer adequate to evaluate the HSR
reportability of exclusive patent licenses
in the pharmaceutical industry.

In this rule, the “all commercially
significant rights” test modifies the
analysis to address the evolving
structure of exclusive patent licenses in
the pharmaceutical industry, providing
the Agencies with a more effective
means of reviewing exclusive patent
licenses meeting the statutory
requirements under the Act.1? In effect,
however, with the exception of the
treatment of the right to manufacture
exclusively for the licensee, the rule
treats the reportability of exclusive
licensing arrangements, including those
where the licensor retains co-rights, in
the same way that the PNO has for
decades.

The “all commercially significant
rights” test focuses on whether the

9 This rulemaking defines when the transfer of
exclusive rights to a pharmaceutical patent or part
of a patent constitutes the acquisition of an asset.
It in no way delimits the much broader definition
of an asset for purposes of Sections 7 and 7A of the
Clayton Act in any other context.

10 The focus of the rule is exclusive patent
licenses that transfer the rights to use the patent or
part of a patent to the exclusion of all others, even
the licensor. Exclusive licenses that do not involve
the transfer of exclusive rights to use the patent or
part of the patent, such as an exclusive distribution
agreement, are not covered by the rule.

1115 U.S.C. 18a. See also http://ftc.gov/bc/hsr/
stepstofile.shtm

licensee receives the exclusive right to
commercially use the patent.12 In such
a case, only the recipient of the
exclusive rights to the patent may
generate revenue from those exclusive
rights, even when some of those profits
will likely be shared with the licensor
through royalties or other revenue
sharing arrangements.

An exclusive patent license may be
reportable even if it transfers exclusive
rights to only a part of the patent—that
is, a subset of potential uses under the
patent—because only the recipient of
the exclusive rights to a part of a patent
may generate revenue from those
exclusive rights. The rule clarifies that,
in the pharmaceutical industry, a patent
licensing arrangement constitutes an
asset acquisition if it transfers all
commercially significant rights to the
patent in a particular therapeutic area or
specific indication within a therapeutic
area. The terms “‘therapeutic area” and
“indication” should provide clear
guidance to the pharmaceutical
industry, as these terms are well-known
in the industry and frequently appear in
exclusive patent licenses. A therapeutic
area covers the intended use for a part
of the patent, such as for cardiovascular
use or neurological use, and includes all
indications. An indication encompasses
a narrower segment of a therapeutic
area, such as Alzheimer’s disease within
the neurological therapeutic area.

Retention of Co-Rights

In transferring exclusive rights to a
patent or a part of a patent in the
pharmaceutical industry, the licensor
often retains ‘‘co-rights.” This term, as
defined by § 801.1(q), refers to shared
rights to assist the licensee in
developing and commercializing the
patented product and includes rights to
co-develop, co-promote, co-market, and
co-commercialize. In the PNO’s
experience with exclusive patent
licensing transactions in the
pharmaceutical industry, the licensor
grants the licensee an exclusive license
to “make, use, and sell”” under a patent
or part of a patent, but retains co-rights
to assist the licensee in maximizing its
sales of the licensed product. In such
cases, all sales are typically booked by
the licensee, but the licensor often
benefits from sharing in a more robust

12 Although the transfer of exclusive rights to a
patent or part of a patent in the pharmaceutical
industry typically occurs through a license, the rule
does not use this term and instead focuses on the
broader concept of exclusive rights to a patent or
part of a patent in defining “all commercially
significant rights.” This is intended to keep the
focus on the exclusivity of the rights being
transferred and not on the form of the transfer.

royalty revenue stream or other revenue
sharing arrangement.

“Co-rights” do not include the right of
the licensor to commercially use the
patent or part of the patent. Therefore a
transfer of ““all commercially significant
rights’” has occurred even when the
grantor retains co-rights. Accordingly,
this rule reflects the PNO staff’s
established position that exclusive
licenses in which the licensor retains
co-rights are asset acquisitions and
potentially reportable under the Act.
While Comment 2 asserts that the PNO’s
treatment of co-rights has been unclear
and/or inconsistent,?3 the PNO has
consistently taken this approach for
many years, as illustrated by numerous
informal interpretations available on the
PNO’s Web site in its informal
interpretations database. We note that in
the case of a co-exclusive license, no
exclusivity exists and the agreement
would not be reportable.14

Comment 2 also asserts that the rule
does not differentiate between the
kinds, magnitude, or scope of co-rights
being retained and that blanket
treatment of co-rights is inconsistent
with the Act’s coverage.®> When a
licensee obtains the exclusive right to
commercially use a patent or part of a
patent, a potentially reportable asset
transfer occurs regardless of the kind or
magnitude of co-right retained by the
licensee. In the PNO’s experience, the
existence of a co-right is indicative of an
effort on the part of the licensor to
support the sales and marketing of the
licensee in order to create a more
lucrative royalty stream. Whether an
asset transfer has occurred does not
hinge on the kind, magnitude, or scope
of co-right retained, but on whether the
exclusive patent license allows only the
licensee to commercially use the patent
or part of the patent. Even though both
the licensee and licensor will share any
eventual profits, the profits result from
a potentially reportable transfer to the
licensee of the exclusive right to
commercially use the patent or part of
the patent.

Retention of Limited Manufacturing
Rights

The “all commercially significant
rights” test in the rule also clarifies the
analysis of manufacturing rights under

13Cmt. 2 at 11.

14 Comment 2 cited an informal interpretation
from 2008, number 0806009, as inconsistent with
the PNO’s position in the rule. Id. In fact, this
interpretation is not inconsistent because it
concerns a case where the IP at issue was co-
exclusively licensed. As a result, no filing was
required because no transfer of exclusive patent
rights occurred. The co-rights do not factor into the
analysis.

15Cmt. 2 at 12.
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an exclusive patent license in the
pharmaceutical industry. Exclusive
patent licensing arrangements have
evolved such that, in many instances, an
exclusive patent license in the
pharmaceutical industry no longer
includes the exclusive right to
manufacture; typically the licensor
grants the licensee exclusive rights to
the patent but retains the right to
manufacture solely for the licensee.
Under the prior “make, use, and sell”
approach, the retention of such
manufacturing rights renders the
arrangement non-reportable because not
all of the rights to “make, use, and sell”
under the patent or part of a patent
transfer to the licensee. This has been
the PNO’s approach even though the
arrangement has the same effect as a
transfer to the licensee of all patent
rights. The final rule ensures that
transactions in which the licensor
retains only the right to manufacture
exclusively for the licensee, and thus
retains “‘limited manufacturing rights,”
as defined by § 801.1(p), will be
reported if the relevant HSR statutory
thresholds are met.

Comment 2 asserts that there are
agreements in other industries that
involve the retention of manufacturing
rights.16 The Commission does not
disagree. There are many kinds of
exclusive licensing agreements in other
industries that involve the retention of
manufacturing rights. But, the rule is
not focused on all exclusive licensing
agreements where the licensor retains
manufacturing rights; it is focused on
exclusive patent licenses that transfer
all rights to a patent or part of a patent
but where the licensor retains rights to
manufacture solely for the licensee. The
agreements cited by Comment 2 are not
the kind of agreements that are the
subject of the rule. They are exclusive
distribution agreements, which convey
to the licensee only the exclusive right
to distribute the patented product. In
exclusive distribution agreements, the
licensor retains not just the right to
manufacture but all commercially
significant rights to the patent, such that
no reportable asset acquisition takes
place. Based on HSR filings and
requests for advice on the reportability
of transactions, the PNO has found that
exclusive patent licensing agreements
that transfer all of the rights to
commercially use a patent or part of a
patent almost solely occur in the
pharmaceutical industry.

Comment 2 also takes issue with the
NPRM’s statement that, in licensing
arrangements in the pharmaceutical
industry, the right to manufacture is less

16 Cmt. 2 Varner Decl. at 11-14.

important than the right to
commercialize. Comment 2 asserts that
the right to manufacture is integral to
the pharmaceutical industry and that
the NPRM discounts the importance of
manufacturing in this industry.1” The
statement in the NPRM, however, was
not a general assessment of the value of
manufacturing in the pharmaceutical
industry but was intended only to
provide a possible explanation as to
why the PNO sees exclusive patent
licenses in the pharmaceutical industry
structured the way they are structured,
namely more and more frequently
without the transfer of manufacturing
rights.

Limitation to the Pharmaceutical
Industry

The Commission is limiting the rule
to the pharmaceutical industry because,
as stated in the NPRM, this is where the
need for clarification arises and where
the Commission has experience with the
relevant transactions. For the five-year
period ending December 31, 2012, the
PNO received filings for 66 transactions
involving exclusive patent licenses, and
all were for pharmaceutical patents. The
PNO has not found other industries that
rely on these types of arrangements.
Although it is possible for other
industries to engage in the kind of
exclusive licensing that typifies the
pharmaceutical industry, the PNO has
not processed filings related to these
kinds of exclusive licenses in any other
industry in the past five years. In
addition, requests for guidance on the
treatment of exclusive patent licensing
transactions have generally been limited
to the pharmaceutical industry.
Accordingly, the Commission has not
found a need for a rule applicable to
other industries. Moreover, the
Commission’s experience with such
transactions in the pharmaceutical
industry allows it to develop a rule that
is tailored to exclusive patent licenses
in the pharmaceutical industry, defining
the relevant scope of the transfer of part
of a patent by reference to the
therapeutic area or specific indication
within a therapeutic area.

As noted above, the PNO typically
does not see exclusive transfers of rights
to a patent or part of a patent outside the
pharmaceutical context, and this is
likely a result of the incentives that
characterize the industry. The PNO
quite frequently sees situations in which
an innovator discovers and patents a
pharmaceutical or biomedical
compound, but that innovator does not
have the financial resources to shepherd
the compound through the FDA

17 Cmt. 2 Varner Decl. at 15.

approval process, nor to effectively
market or promote it in drug form after
FDA approval. Thus, the innovator will
enter into an exclusive licensing
agreement transferring all the rights to
the patent or part of the patent with a
(typically, although not always, much
larger) pharmaceutical company to
provide the financial resources for the
FDA approval process and the eventual
marketing and promotion of the drug.
There is a great deal of uncertainty
involved because the transfer takes
place very early in the development of
the product covered by the patent and
neither party to the exclusive licensing
agreement knows whether the
compound will actually become an
approved drug and achieve commercial
success. If the drug is successful,
however, the licensee will book
enormous profits, some of which will be
shared with the licensor through
royalties or other revenue sharing
arrangements. As a result, there is a
tremendous incentive for the
pharmaceutical innovator to enter into
an exclusive licensing arrangement
rather than a patent sale.

By contrast, in many other industries,
the products are generated pursuant to
the exercise of a patent or part of a
patent at a much later stage in
development, and the patent owner can
simply sell the patent for its proven
value.’® Where companies in other
industries do enter into patent licensing
agreements, the incentives for licensors
typically lie in engaging as many
licensees as possible and not in the
exclusivity that characterizes patent
licenses in the pharmaceutical industry.

Comment 2 argues that the
pharmaceutical industry incentives and
market structure are not unique.1® The
comment points to several other
industries as encountering regulatory
hurdles similar to those presented by
the FDA in the pharmaceutical industry.
It also asserts that the royalty rates in
the pharmaceutical industry are similar
to those in other industries and appears
to claim that, therefore, the incentives to
maximize future profits are no different
in the pharmaceutical industry.2° The
rule is limited to the pharmaceutical
industry not because of the uniqueness
of the incentives in that industry but
because it is the only industry to the

18 For example, the electronics, semiconductor,
and chemicals industries.

19Cmt. 2 Varner Decl. at 9-11.

20 Comment 2 also cites to the prevalence of
“know how” to argue that co-rights are ubiquitous,
appearing in numerous industries. Cmt. 2 Varner
Decl. at 10. The NPRM did not state that the
retention of co-rights is unique to the
pharmaceutical industry. It stated only that the
retention of such co-rights is common in that
industry.
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PNO’s knowledge in which exclusive
patent licenses are prevalent. The
incentives are discussed because they
may help explain why the mechanism
for transferring patent rights in the
pharmaceutical industry takes the form
of an exclusive license instead of an
outright sale. However, even if there are
other industries that may encounter
similar regulatory hurdles or share
certain other structural similarities with
the pharmaceutical industry, this does
not change the fact that the exclusive
patent licenses frequently seen in the
pharmaceutical industry have not been
seen by the PNO in other industries. As
discussed above, Comment 2 has not
identified any other industry in which
exclusive patent licenses, as opposed to
exclusive distribution agreements, are
common.21

In sum, in the PNO’s experience, the
pharmaceutical industry is the only
industry in which parties regularly enter
into exclusive patent licenses that
transfer all commercially significant
rights. If the PNO finds that such
arrangements occur in other industries,
the Agencies can then assess the
appropriateness of a similar rule for
those other industries. Even in the
absence of a specific rule concerning
other industries, however, such
exclusive patent licenses remain
potentially reportable.

Rulemaking Authority Under the HSR
Act

As mentioned above, the HSR Act
requires the Agencies to review asset
acquisitions meeting certain size of
transaction and size of party thresholds.
The Act provides the Commission, with
concurrence of the Assistant Attorney
General, rulemaking authority to
implement this requirement. Section
18(a)(d)(2)(A) gives the Commission
authority to define terms, which allows
it to determine which types of patent
rights constitute reportable assets under
the Act. In addition, Section
18a(d)(2)(C) gives the Commission
authority to prescribe rules ‘“‘as may be
necessary and appropriate to carry out
the purposes of this section.”

Comment 2 has argued that the
Commission does not have authority to
issue a rule under the HSR Act that
expands the Act’s requirements with
respect to only a single industry.22 First,
the Commission is not expanding the

211n addition, Gomment 2 references technology
licenses, but these are not the kinds of exclusive
patent licenses covered by the final rule. Cmt. 2
Varner Decl. at 9. Technology licenses grant the use
of technology covered by a patent and do not
involve the potentially reportable transfer of patent
rights.

22Cmt. 2 at 1, 3-6.

HSR requirements to parties or
transactions not covered by the Act. The
Commission is simply clarifying the
types of transactions that constitute
asset transfers for which the Act
requires prior notification.23 Second,
the Commission has broad authority to
issue rules to facilitate the review of
large transactions.?# Nothing in the HSR
Act prevents the Commission from
issuing such rules on an industry-
specific basis. Section 18(a)(d)(2)(B),
which grants the Commission authority
to exempt from the filing requirement
classes of persons, acquisitions,
transfers, or transactions which are not
likely to violate the antitrust laws, does
not limit the broad and discretionary
rulemaking authority granted in
Sections 18a(d)(2)(A) and (C).25 The
authority to exempt specific industries
or transactions from the Act’s filing
requirements is not inconsistent with
the authority to implement these
requirements on an industry-specific
basis prior to consummation of these
agreements.26

The licensing arrangements covered
by this rule are functionally equivalent
to patent transfers and are thus properly
viewed as asset acquisitions under the

23Indeed, with the exception of agreements in
which the licensor retains limited manufacturing
rights, the pharmaceutical industry has been filing
the exclusive patent licenses at issue for decades.

24 Citing H.R. Rep. No. 94-1372 (July 28, 1976),
Comment 2 has argued that, in order to issue a rule
under the FTC’s authority to issue regulations
necessary and appropriate to carry out the purposes
of the Act, the FTC must show that the transactions
at issue are ‘“‘the most likely to substantially lessen
competition and the most difficult to unscramble.”
Cmt 2 at n. 23. The cited House Report excerpt
merely explains Congress’s rationale for including
only large mergers and asset acquisitions in the
HSR Act. It does not purport to alter the
Commission’s authority to implement rules carrying
out the purpose of the Act, which is to ensure that
large transactions are reported. Moreover, the
language of the HSR Act is controlling, and that
statutory language requires premerger reporting of
asset acquisitions based on size thresholds, without
limitation to transactions that might prove
particularly difficult to untangle.

25 See, e.g., Texas Oil & Gas Ass'nv. EPA, 161
F.3d 923, 938-39 (5th Cir. 1998) (holding that
particularized exemption authority did not speak to
the scope of agency’s plenary rulemaking authority
to differentiate among groups of covered parties).

26 Nor does the legislative history of the HSR Act
suggest that the Commission may not use its broad
rulemaking authority to issue industry-specific
rules. Comment 2 has asserted that Congress’s
exclusion of a provision that would have permitted
the Commission to require pre-merger notification
from persons or categories of persons not otherwise
required to file (namely, parties below the
minimum size thresholds) indicates Congress’s
intent not to allow the Commission to impose
requirements on an industry-specific basis. See
Cmt. 2 at 3. However, the omission of a provision
allowing the Commission to expand the Act’s
coverage beyond the minimum thresholds says
nothing about the Commission’s authority to issue
industry-specific rules for parties or transactions
that meet the thresholds.

Act. Allowing such transactions to go
unreported would deprive the
Commission of an opportunity,
consistent with the purpose of the Act,
to review these significant asset
acquisitions that, like other reportable
asset acquisitions, are potentially
anticompetitive.2”

Consistency With the APA

Comment 2 has also argued that the
rule is arbitrary and capricious because
there is no basis to limit the rule to the
pharmaceutical industry.28 The rule is
limited to the pharmaceutical industry
because the PNO has not received
filings over the past five years for
exclusive patent licensing arrangements
in other industries and requests for
guidance on the treatment of exclusive
patent licensing arrangements have
nearly always come from practitioners
in the pharmaceutical industry.
Moreover, the PNO’s experience with
such arrangements in the
pharmaceutical context allows the
Commission to tailor the rule to the
pharmaceutical industry by covering
exclusive patent rights to use the patent
in a therapeutic area or for a specific
indication within a therapeutic area.
While the PNO’s experience with
exclusive patent licensing arrangements
has indicated a need for a rule for the
pharmaceutical industry, at this time
the Commission has not yet determined
that a specific rule is necessary with
respect to other industries.
Nevertheless, to the extent they occur,
transfers of exclusive rights to patents in
other industries remain potentially
reportable under the Act and existing
HSR rules. Parties to such a transaction
should contact the PNO, which will
advise whether the arrangements are
reportable under the Act.

Agencies may limit rules to those
areas where they have observed a
problem to be addressed.29 As noted

27 See 122 Cong. Rec. 29342 (statement of Sen.
Hart) (“The whole purpose of [the Pre-Merger
Notification section] is to provide antitrust
authorities with a meaningful opportunity to study
the potential antitrust consequences of significant
mergers and acquisitions prior to consummation.”);
The Antitrust Improvements Act of 1975, S. 1284,
94th Cong. (1975) (“It is the purpose of the Congress
in this Act to support and invigorate effective and
expeditious enforcement of the antitrust laws, to
improve and modernize antitrust investigation and
enforcement mechanisms, to facilitate the
restoration and maintenance of competition in the
marketplace, and to prevent and eliminate
monopoly and oligopoly power in the economy.”).

28Cmt. 2 at 2, 7-13.

29 See, e.g., Illinois Commercial Fishing Ass’n v.
Salazar, 867 F.Supp.2d 108 (D.D.C. 2012)
(upholding rule banning take of certain fish by
commercial fishermen but not recreational
fisherman, where evidence indicated that greatest
risk to endangered fish was posed by commercial

Continued
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above, the Agencies will continue to
assess the appropriateness of a similar
rule for other industries, but they need
not take an all-or-nothing approach. In
promulgating regulations, agencies may
proceed incrementally. Like legislatures,
they are not required to resolve a
problem that may occur more broadly
“in one fell regulatory swoop.” 30

Effect on Pharmaceutical Industry

Comment 3, although expressing
support for the rule, indicated a concern
that the administrative costs associated
with HSR filings, as well as the cost of
obtaining a patent valuation to
determine whether a filing is required,
could chill pharmaceutical transactions.
Comment 2’s Supplemental Letter
raised a similar concern that the rule
could chill pharmaceutical transactions
or cause parties to alter the terms of
such transactions. In the PNO’s
experience, the administrative costs of
filing are very small compared to the
profits at stake in the multi-million
dollar transactions reportable under the
Act and are unlikely to deter or
materially distort these acquisitions. In
an exclusive licensing transaction the
parties would be very likely to conduct
a patent valuation as part of their due
diligence notwithstanding HSR.31

Conclusion

In sum, the “all commercially
significant rights” test should provide

fishing rather than recreational fishing);
Manufactured Housing Instit. v. EPA, 467 F.3d 391
(4th Cir. 2006) (upholding EPA regulation treating
apartment buildings differently from manufactured
home communities for purposes of determining
whether submetering constituted a sale of water,
effectively exempting apartment buildings from
certain water safety requirements; although EPA
had deemed the water distribution system to be safe
in apartment houses, it could not categorically say
the same for manufactured home communities,
which would be exempted on a case-by-case basis);
Investment Co. Inst. v. United States Commodity
Futures Trading Comm’n, 891 F.Supp.2d 162, 187
(D.D.C. 2012) (upholding CFTC regulation requiring
registration and reporting by some entities engaging
in derivatives trading, but exempting others, where
CFTC justified exempting these other entities on the
basis that it was not aware of any such other entities
engaging in derivatives trading).

30 Investment Co. Inst., 891 F.Supp.2d at 201. See
also City of Las Vegas v. Lujan, 891 F.2d 927, 935
(D.C. Cir. 1989) (‘“‘agencies have great discretion to
treat a problem partially”); National Ass’n of
Broadcasters v. FCC, 740 F.2d 1190, 1207-08 (D.C.
Cir. 1984) (“agencies . . . need not deal in one fell
swoop with the entire breadth of a novel
development; instead, reform may take place one
step at a time, addressing itself to the phase of the
problem which seems most acute to the regulatory
mind.”) (quotation, quotation marks, and brackets
omitted).

31 Comment 3 also argued that the rule would
have a chilling effect stemming from companies’
fears that the transaction will be challenged by the
Agencies. The Agencies can challenge any
transaction that is anticompetitive under the
antitrust laws, regardless of whether it triggers the
need for an HSR filing.

clarity and consistency to the
assessment of whether an asset
acquisition is occurring as the result of
the transfer of rights to a patent or part
of a patent in the pharmaceutical
industry. In addition, the test explains
that even if there is a retention of
“limited manufacturing rights” and “co-
rights” the transfer of all commercially
significant rights has occurred. The rule
thus clarifies the analysis of the
reportability of transfers of
pharmaceutical patent rights while
providing the Agencies with an
opportunity to assess under the HSR Act
the competitive impact of exclusive
pharmaceutical patent licenses that may
not have been reportable under PNO
staff’s prior approach. The Commission
believes these benefits outweigh any
potential additional burden on filing
parties.

Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-612, requires that
the Commission provide an Initial
Regulatory Flexibility Analysis
(“IRFA”) with a proposed rule, and a
Final Regulatory Flexibility Analysis
(“FRFA”) with the final rule, unless the
Commission certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities.

The Commission does not anticipate
that the rule will have a significant
economic impact on a substantial
number of small entities. The Act is
designed to have minimal impact on
small entities. First, for a transaction to
trigger a reporting requirement under
the Act, the transaction must be valued
at more than $50 million (as adjusted).32
Such a high transaction threshold will
typically not catch most transactions
involving small entities.

In addition, the Act requires that in
cases where the transaction is valued at
greater than $50 million (as adjusted)
but $200 million or less (as adjusted),
one party to the transaction must have
at least $10 million (as adjusted) in sales
or assets in order to trigger reporting
requirements. This size of person test
also ensures that the Act does not
regularly reach small entities. Of the
6,487 transactions filed over the last five
years, only 66 of this total number were
related to exclusive licenses involving

32 The 2000 amendments to the Clayton Act
require the Commission to revise certain
reportability thresholds annually, based on the
change in the level of gross national product. The
minimum size of transaction threshold as of
February 11, 2013, is $70.9 million with one person
having sales or assets of at least $141.8 million and
the other person having sales or assets of at least
$14.2 million.

the pharmaceutical industry. Of these
66 transactions, only one involved an
entity that did not have reportable sales
or assets of $10 million or more (as
adjusted).

The Commission recognizes that some
of the affected manufacturers may
qualify as small businesses under the
relevant Small Business Administration
(“SBA”’) thresholds, which for the
pharmaceutical industry are based on
number of employees and not on annual
receipts. However, the Commission does
not expect that the requirements
specified in the rule will have a
significant impact on these businesses.
A business falling within the SBA
thresholds that is subject to a reporting
obligation as a result of the rule would
in most instances be filing under the Act
as the acquired person in the context of
an asset transaction and would therefore
be submitting less information. For
example, an acquired person in an asset
acquisition is not required to complete
Item 6 of the Form. In addition, the
acquired person in the types of licensing
transactions covered by the rule would
typically not report any revenues in
Item 5 of the Form because the product
has not yet generated any revenues, and
this would mean no requirement to
report overlaps in Item 7 of the Form.
The acquired person would thus be
required to submit only annual financial
statements in Item 4(b) of the Form
(assuming it is not publicly traded) and
relevant transaction documents in Items
4(c) and 4(d) of the Form. Although
there is some burden associated with
gathering documents responsive to
Items 4(c) and 4(d) of the Form, most of
that burden will fall on the buyer with
whom these kinds of documents
typically reside. The buyer also
typically pays the filing fee associated
with the notification requirement.

Although the Commission continues
to certify under the RFA, as it did in the
NPRM, that the amendments would not,
if promulgated, have a significant
impact on a substantial number of small
entities, the Commission has
determined, nonetheless, that it is
appropriate to publish an FRFA in order
to explain the impact of the
amendments on small entities as
follows:

A. Need for and Objectives of the Final
Rule Amendments

Section 7A(d)(1) of the Act, 15 U.S.C.
18a(d)(1), directs the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with
the Administrative Procedure Act, 5
U.S.C. 553, to require that premerger
notification be in such form and contain
such information and documentary
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material as may be necessary and
appropriate to determine whether the
proposed transaction may, if
consummated, violate the antitrust laws.
In addition, Section 7A(d)(2) of the Act,
15 U.S.C. 18a(d)(2), grants the
Commission, with the concurrence of
the Assistant Attorney General, in
accordance with 5 U.S.C. 553, the
authority to define the terms used in the
Act and prescribe such other rules as
may be necessary and appropriate to
carry out the purposes of Section 7A.
The objective of the rule is to clarify
when transactions involving the transfer
of exclusive rights to a pharmaceutical
patent are reportable under the Act.

B. Significant Issues Raised by Public
Comments, Summary of the Agency’s
Assessment of These Issues, and
Changes, if Any, Made in Response to
Such Comments

The Commission received three
comments on the proposed pule, two of
which addressed possible small
business impacts. Comments 2 and 3
asserted that small businesses would be
impacted by the rule because of the
costs associated with a HSR filing.
However, as discussed above, any
business falling within the SBA
threshold would likely be the acquired
person in the transaction, while most of
the costs associated with a filing
required by the Rules would be borne by
the acquiring person.

C. Description and Estimate of the
Number of Small Entities Subject to the
Final Rule or Explanation Why No
Estimate Is Available

Under the Small Business Size
Standards issued by the Small Business
Administration, the standards for the
pharmaceutical industry are 750 or 500
employees, depending on the specific
NAICS code. Based on an assessment of
prior filings, the Commission estimates
that of the 60 additional filings expected
annually as a result of the rule, roughly
20 of the filers will qualify as small
businesses, although these businesses
will typically have revenues or assets
large enough to meet the minimum HSR
filing thresholds.

D. Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Final
Rule Amendments, Including an
Estimate of the Classes of Small Entities
Which Will Be Subject to the Rule and
the Type of Professional Skills That Will
Be Necessary To Comply

The Commission recognizes that the
rule will involve some burdens on
affected entities and related fees.
However, the amendments should not

have a significant impact on entities
falling within the SBA thresholds that
are acquired persons. As discussed
above, such acquired entities required to
submit HSR filings as a result of the rule
would submit an HSR form along with
yearly financials and related deal
documents, but less information than
acquiring entities.

E. Steps the Agency Has Taken To
Minimize Any Significant Economic
Impact on Small Entities, Consistent
With the Stated Objectives of the
Applicable Statute

As discussed above, the Agencies
have minimized the filing burden for
acquired persons because the current
Rules allow acquired persons to submit
less information than the acquirer. Any
entities newly covered by the final rule
amendments that fall within the SBA
thresholds would likely be acquired
persons and have reduced filing
burdens.

Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501-3521 (“PRA”), requires
agencies to submit “collections of
information” to the Office of
Management and Budget (“OMB”’) and
obtain clearance before instituting them.
Such collections of information include
reporting, recordkeeping, or disclosure
requirements contained in regulations.
The existing information collection
requirements in the Rules and Form
have been reviewed and approved by
OMB under Control No. 3084-0005. In
accordance with the PRA, the FTC
submitted the proposed rule 33 and
supporting statement to OMB. The
currently cleared burden hours total is
53,759. Comment 2 and its
Supplemental Letter addressed the PRA
estimates.

A. Necessity for the Rule Amendments

The PRA requires that an agency’s
collection of information be necessary
for the proper performance of the
agency’s function, and that the
information collected have “practical
utility.”” 3¢ According to the PRA,

3376 FR 42471 (July 19, 2011).

3444 U.S.C. 3508: Determination of necessity for
information; hearing

Before approving a proposed collection of
information, the Director [of the Office of
Management and Budget] shall determine whether
the collection of information by the agency is
necessary for the proper performance of the
functions of the agency, including whether the
information shall have practical utility. Before
making a determination the Director may give the
agency and other interested persons an opportunity
to be heard or to submit statements in writing. To
the extent, if any, that the Director determines that

“practical utility” is the ability of an
agency to use information, particularly
the ability to process such information
in a timely and useful fashion.35

Comment 2 questions the need for the
rulemaking to further the purposes of
the HSR Act.36 The HSR Act is intended
to allow the Agencies to review
significant transactions to determine,
prior to consummation of a transaction,
if it is anticompetitive. Like patent sales,
exclusive patent licenses prevalent in
the pharmaceutical industry are asset
acquisitions that may produce
anticompetitive effects. This rule
ensures that exclusive patent licensing
transactions in the pharmaceutical
industry are reported when they meet
the requisite minimum thresholds,
enabling the agencies to assess under
the HSR Act the competitive impact of
these transactions. Thus, the amended
reporting requirements are necessary to
effectuate the purposes of the HSR Act
and have practical utility.

B. Filing Requirements, Including Form
Preparation and Document Collection

Commenter 2 submitted two cost
estimates. In its original submission, the
commenter stated that the cost
associated with preparation and
completion of HSR forms for a
“straightforward” transaction is at least
$15,000 per party. Subsequently,
however, the commenter submitted a
Supplemental Letter stating that, on
average, the cost associated with
preparation of HSR forms, including
collection and review of documents, is
between $40,000 and $60,000 for each
party to a transaction, with more
straightforward transactions costing in
the $15,000-$20,000 range. This
assessment is higher than the Agencies’
assessment, which is based on an hourly
cost estimate derived after consultation
with practitioners from the private bar.
The FTC’s estimate for a standard non-
index filing 37 is $16,650 (based on an

the collection of information by an agency is
unnecessary for any reason, the agency may not
engage in the collection of information.

3544 U.S.C. 3502(11). In determining whether
information will have “practical utility,” OMB will
consider “whether the agency demonstrates actual
timely use for the information either to carry out
its functions or make it available to third-parties or
the public, either directly or by means of a third-
party or public posting, notification, labeling, or
similar disclosure requirement, for the use of
persons who have an interest in entities or
transactions over which the agency has
jurisdiction.” 5 CFR 1320.3(1).

36Cmt. 2 at 13.

37 Clayton Act Sections 7A(c)(6) and (c)(8) exempt
from the requirements of the premerger notification
program certain transactions that are subject to the
approval of other agencies, but only if copies of the
information submitted to these other agencies are
also submitted to the FTC and the Assistant

Continued
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assumed 37 hours per filing multiplied
by $460/hour), and for filings requiring
more precise valuation for fee
determination purposes, it is $18,400
(based on an assumed 40 hours per
filing, multiplied by $460/hour).

In the PNO’s experience, Comment 2’s
Supplemental Letter substantially
overestimates the costs of preparing an
HSR filing. First, Comment 2’s estimate
suggests that the cost of preparing the
HSR filing would depend in substantial
part on the number of people involved
in investigating, assessing, negotiating,
and approving licensing transactions. In
the PNQO’s experience, however, the
competitive impact documents required
by the HSR Rules usually reside with a
core team of individuals, as not every
person with some involvement in the
transaction will have the specific
documents that must be produced.
Indeed, in the PNO’s experience, HSR
filings for exclusive licensing
transactions typically contain fewer
documents than company-wide
acquisitions or mergers. Moreover, by
not differentiating between the
acquiring and acquired person,
Comment 2’s estimate suggests that both
parties to a transaction would incur
comparable costs. However, the
acquired person’s costs would be
significantly lower, as that person does
not have to supply as much information
for the HSR form.38

In addition, Comment 2’s original
estimate appears to include the costs of
valuing the transactions.39 Parties to an
exclusive patent licensing agreement,
however, are very likely to conduct a
patent valuation as part of their due
diligence for the transaction;
accordingly, this is not an additional
cost of rule compliance. While in some
circumstances a more precise valuation
would assist in determining whether a
filing is required or the appropriate
filing fee, such a more precise estimate
would be needed only where the
existing estimate is a range that
straddles the minimum filing threshold
or two filing fee categories.

While the FTC’s per transaction
estimate is lower than the estimates in
Comment 2’s Supplemental Letter, the
FTC’s estimate of the industry-wide
incremental costs of filing due to the

Attorney General. Thus, parties must submit copies
of these “index” filings, but completing the task
requires significantly less time than non-exempt
transactions which require “non-index” filings.

38 For example, see Regulatory Flexibility section
above.

39 Comment 3 also expressed concern that the
Rule would add administrative costs to
pharmaceutical deals, including the costs of
analyzing whether the transaction is reportable and
the costs of conducting a valuation of the
acquisition.

rule is roughly comparable to Comment
2’s original estimate. Comment 2’s
original estimate stated that the
proposed rule amendments would
increase the costs of form preparation
and document collection, cumulatively,
by more than $1,000,000.4° By
comparison, in the NPRM, the FTC
stated that, rounding upward the
number of expected new filings, this
rule would increase the cost burden of
the existing Rules by a total of
$1,225,000. Without such upward
rounding, the estimated burden increase
is smaller. Calculating the burden under
the assumption that the rule will result
in the filing of 30 additional
transactions per year, or 60 additional
filings, with 10 filings requiring a more
precise valuation, the estimated increase
in the industry-wide burden is 2,250
hours per year,*! or $1,035,000 using a
rate of $460 per hour.#2 Nevertheless,
out of an abundance of caution and in
light of the comments, the Commission
retains the larger burden increase
estimate of 2,664 hours, or $1,225,000.

C. Filing Fees

Comment 2 asserts further that filing
fees associated with reporting a
transaction covered by the HSR Act
should be included in the PRA cost
estimates.*3 Filing fees, however, are
not part of a respondent’s burden of a
PRA ““collection of information” as they
are not resources expended ‘‘to generate,
maintain, or provide information”
regarding the transactions to the
Agencies, see 44 U.S.C. 3502(2), but
rather are paid pursuant to an
accompanying, additional statutory
requirement in order to offset the
Agencies’ expenses. See Public Law
106-553, 114 Stat. 2762.

D. Second Requests

Comment 2 also asserts that the costs
of responding to additional information

40Cmt. 2 at 14.

41Based on a review of valuations for prior
licensing transactions, the FTC estimates that about
one third of the 30 added transactions will require
a more precise valuation, with one party per
transaction conducting such valuation. [(50 filings
x 37 burden hours) + (10 filings requiring a more
precise valuation x 40 burden hours) = 2,250
burden hours]. Even assuming, however, that two
thirds of the transactions would require a more
precise valuation, the total estimated burden hours
are not significantly higher. [(40 filings x 37 burden
hours) + (20 filings requiring a more precise
valuation x 40 burden hours) = 2280].

42 As noted above, because the acquired person
(or licensor) would be submitting less information
for the HSR form than the acquiring person (or
licensee), it would have a smaller burden than the
acquiring person. Nevertheless, for purposes of this
rulemaking, the FTC will assume that, like the
acquiring person, the acquired person will incur a
burden of 37 hours per filing.

43Cmt. 2 at 14.

requests (“‘second requests”) should also
be included in the PRA estimates.44
“Second requests,” however, are not a
“collection of information” subject to
the PRA because they are issued
“during the conduct ofan . . .
investigation . . . involving an agency
against specific individuals or entities.”
See 44 U.S.C. 3518(c)(1)(B)(ii); 5 CFR
1320.4(a)(2).

Accordingly, the FTC retains its
previously published estimates that the
amendments will yield an additional
2,664 burden hours and approximately
$1,225,000 in associated labor costs
(based on an assumed hourly rate of
$460 per hour).

List of Subjects in 16 CFR Part 801

Antitrust.

For the reasons stated in the
preamble, the Federal Trade
Commission amends 16 CFR part 801 as
set forth below:

PART 801—COVERAGE RULES

m 1. The authority citation for part 801
continues to read as follows:

Authority: 15 U.S.C. 18a(d).

m 2. Amend § 801.1 by adding
paragraphs (o), (p) and (q) to read as
follows:

§801.1 Definitions.
* * * * *

(0) All commercially significant rights.
For purposes of paragraph (g) of § 801.2,
the term all commercially significant
rights means the exclusive rights to a
patent that allow only the recipient of
the exclusive patent rights to use the
patent in a particular therapeutic area
(or specific indication within a
therapeutic area).

(p) Limited manufacturing rights. For
purposes of paragraph (o) of this section
and paragraph (g) of § 801.2, the term
limited manufacturing rights means the
rights retained by a patent holder to
manufacture the product(s) covered by a
patent when all other exclusive rights to
the patent within a therapeutic area (or
specific indication within a therapeutic
area) have been transferred to the
recipient of the patent rights. The
retained right to manufacture is limited
in that it is retained by the patent holder
solely to provide the recipient of the
patent rights with product(s) covered by
the patent (which either the patent
holder alone or both the patent holder
and the recipient may manufacture).

(q) Co-rights. For purposes of
paragraph (o) of this section and
paragraph (g) of § 801.2, the term co-
rights means shared rights retained by

44 Id at 14-15.
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the patent holder to assist the recipient
of the exclusive patent rights in
developing and commercializing the
product covered by the patent. These
co-rights include, but are not limited to,
co-development, co-promotion, co-
marketing and co-commercialization.

m 3. Amend § 801.2 by adding paragraph
(g) to read as follows:

§801.2 Acquiring and acquired persons.

* * * * *

(g) Transfers of patent rights within
NAICS Industry Group 3254.

(1) This paragraph applies only to
patents covering products whose
manufacture and sale would generate
revenues in NAICS Industry Group
3254, including:

325411 Medical and Botanical
Manufacturing

325412 Pharmaceutical Preparation
Manufacturing

325413 In-Vitro Diagnostic Substance
Manufacturing

325414 Biological Product (except
Diagnostic) Manufacturing

(2) The transfer of patent rights
covered by this paragraph constitutes an
asset acquisition; and

(3) Patent rights are transferred if and
only if all commercially significant
rights to a patent, as defined in
§801.1(o0), for any therapeutic area (or
specific indication within a therapeutic
area) are transferred to another entity.
All commercially significant rights are
transferred even if the patent holder
retains limited manufacturing rights, as
defined in § 801.1(p), or co-rights, as
defined in § 801.1(q).

Examples: Although these examples
refer to licenses, which are typically
used to effect the transfer of
pharmaceutical patent rights to a
recipient of those rights, other methods
of transferring patent rights, by
assignment or grant, among others, are
similarly covered by these rules and
examples.

1. B holds a patent relating to an
active pharmaceutical ingredient for
cardiovascular use. A will obtain a
license from B that grants A the
exclusive right to all of B’s patent rights
except that both A and B can
manufacture the active pharmaceutical
ingredient to be sold by A under the
exclusive license agreement. B retains
limited manufacturing rights as defined
in § 801.1(p) because it retains the right
to manufacture the product covered by
the patent for cardiovascular use solely
to provide the product to A. A is still
receiving all commercially significant
rights to the patent, and the transfer of
these rights via the license constitutes
an asset acquisition. Further, even if B

retained all rights to manufacture (so
that A could not manufacture), B would
still retain limited manufacturing rights,
and A would still receive all
commercially significant rights to the
patent. Thus, the transfer of these rights
via the license would also constitute an
asset acquisition.

2. B holds a patent for an in-vitro
diagnostic substance relating to arthritis.
B will grant A an exclusive license to all
of B’s patent rights for all veterinary
indications. B retains all patent rights
for all human indications. The exclusive
license to all commercially significant
rights for all veterinary indications is an
asset acquisition because A is receiving
all rights to the patent for a therapeutic
area.

3. B holds a patent relating to a
biological product. B will grant A an
exclusive license to all of B’s patent
rights in all therapeutic areas. A and B
are also entering into a co-development
and co-commercialization agreement
under which B will assist A in
developing, marketing and promoting
the product to physicians. B cannot
separately use the patent in the same
therapeutic area as A under the co-
development and co-commercialization
agreement. A will book all sales of the
product and will pay B a portion of the
profits resulting from those sales.
Despite B’s retention of these co-rights,
A is still receiving all commercially
significant rights. The licensing
agreement is an asset acquisition. This
would be an asset acquisition even if B
also retained limited manufacturing
rights.

4. B holds a patent relating to an
active pharmaceutical ingredient and a
bulk compound that contains that active
pharmaceutical ingredient. B will grant
A an exclusive license to use the bulk
compound to manufacture and sell a
finished product in the neurological
therapeutic area. B cannot manufacture
the active pharmaceutical ingredient or
bulk compound for any other finished
products in the neurological area, but it
can manufacture either for use by
another party in a different therapeutic
area. Despite B’s retention of
manufacturing rights of the active
pharmaceutical ingredient and bulk
compound for therapeutic areas other
than neurology, A is still receiving all
commercially significant rights in a
therapeutic area and the licensing
agreement is the acquisition of an asset.

5. B holds a patent related to a
pharmaceutical product that has been
approved by the FDA. B will enter into
an exclusive distribution agreement
with A that will give A the right to
distribute the product in the U.S. B will
manufacture the product for A and will

receive a portion of all revenues from
the sale of the product. A receives no
exclusive patent rights under the
distribution agreement. A has not
obtained all commercially significant
rights to the patent because it is only
handling the logistics of selling and
distributing the product on B’s behalf.
Therefore, the exclusive distribution
agreement is not an asset acquisition.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2013-27027 Filed 11-14-13; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73
[Docket No. FDA-2011-C-0878]

Listing of Color Additives Exempt
From Certification; Spirulina Extract;
Confirmation of Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA or we) is
confirming the effective date of
September 13, 2013, for the final rule
that appeared in the Federal Register of
August 13, 2013. The final rule
amended the color additive regulations
to provide for the safe use of spirulina
extract made from the dried biomass of
the cyanobacteria Arthrospira platensis
(A. platensis), as a color additive in
candy and chewing gum.

DATES: The effective date for the final
rule published August 13, 2013 (78 FR
49117), is confirmed as September 13,
2013.

FOR FURTHER INFORMATION CONTACT:
Felicia M. Ellison, Center for Food
Safety and Applied Nutrition (HFS-
265), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740-3835, 240—-402-1264.
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 13, 2013 (78
FR 49117), we amended the color
additive regulations to add § 73.530
Spirulina extract (21 CFR 73.530) to
provide for the safe use of spirulina
extract made from the dried biomass of
the cyanobacteria A. platensis, as a color
additive in candy and chewing gum.
We gave interested persons until
September 12, 2013, to file objections or
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requests for a hearing. We received no
objections or requests for a hearing on
the final rule. Therefore, we find that
the effective date of the final rule that
published in the Federal Register of
August 13, 2013, should be confirmed.

List of Subjects in 21 CFR Part 73

Color additives, Cosmetics, Drugs,
Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321,
341, 342, 343, 348, 351, 352, 355, 361,
362, 371, 379 e) and under authority
delegated to the Commissioner of Food
and Drugs, and redelegated to the
Director, Office of Food Additive Safety,
we are giving notice that no objections
or requests for a hearing were filed in
response to the August 13, 2013, final
rule. Accordingly, the amendments
issued thereby became effective
September 13, 2013.

Dated: November 8, 2013.
Susan M. Bernard,
Director, Office of Regulations, Policy and
Social Sciences, Center for Food Safety and
Applied Nutrition.
[FR Doc. 2013-27381 Filed 11-14-13; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 886

[Docket No. FDA-2012-N-1238]

Medical Devices; Ophthalmic Devices;
Classification of the Scleral Plug

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
classifying the scleral plug into class I
(special controls), and exempting the
scleral plugs composed of surgical grade
stainless steel (with or without coating
in gold, silver, or titanium) from
premarket notification (510(k)) and
continuing to require premarket
notification (510(k)) for all other scleral
plugs in order to provide a reasonable
assurance of safety and effectiveness of
the device. The scleral plug is a
prescription device used to provide
temporary closure of a scleral incision
during an ophthalmic surgical
procedure.

DATES: This final rule is effective on
December 16, 2013.

FOR FURTHER INFORMATION CONTACT: Tina
Kiang, Center for Devices and

Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 2414, Silver Spring,
MD 20993-0002, 301-796—-6860,
Tina.Kiang@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C. 301 et
seq.), as amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Pub. L. 94-295), the Safe
Medical Devices Act of 1990 (Pub. L.
101-629), the Food and Drug
Administration Modernization Act of
1997 (FDAMA) (Pub. L. 105-115),
Medical Device User Fee and
Modernization Act of 2002 (MDUFMA)
(Pub. L. 107-250), Food and Drug
Administration Amendments Act of
2007 (FDAAA) (Pub. L. 110-85), and
Food and Drug Administration Safety
and Innovation Act (FDASIA) (Pub. L.
112—144), among other amendments,
established a comprehensive system for
the regulation of medical devices
intended for human use. Section 513 of
the FD&C Act (21 U.S.C. 360c)
established three categories (classes) of
devices, depending on the regulatory
controls needed to provide reasonable
assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the FD&C Act,
FDA refers to devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the 1976
amendments), as “preamendments
devices.” FDA classifies these devices
after the Agency takes the following
steps: (1) Receives a recommendation
from a device classification panel (an
FDA advisory committee); (2) publishes
the panel’s recommendation for
comment, along with a proposed
regulation classifying the device; and (3)
publishes a final regulation classifying
the device. FDA has classified most
preamendments devices under these
procedures.

FDA refers to devices that were not in
commercial distribution before May 28,
1976, as “‘postamendments devices.”
These devices are classified
automatically by statute (section 513(f)
of the FD&C Act) into class III without
any FDA rulemaking process. These
devices remain in class III and require
premarket approval, unless and until:
(1) FDA reclassifies the device into class
I or II; (2) FDA issues an order
classifying the device into class I or II
in accordance with section 513(f)(2) of
the FD&C Act, as amended by FDAMA,;
or (3) FDA issues an order finding the

device to be substantially equivalent,
under section 513(i) of the FD&C Act, to
a predicate device that does not require
premarket approval. The Agency
determines whether new devices are
substantially equivalent to predicate
devices by means of premarket
notification procedures in section 510(k)
of the FD&C Act (21 U.S.C. 360(k)) and
part 807 of the regulations (21 CFR part
807).

A person may market a
preamendments device that has been
classified into class III through
premarket notification procedures,
without submission of a premarket
approval application (PMA) until FDA
issues a final regulation under section
515(b) of the FD&C Act (21 U.S.C.
360e(b)) requiring premarket approval.

Section 510(m) of the FD&C Act
provides that a class II device may be
exempted from the premarket
notification requirements under section
510(k) of the FD&C Act, if the Agency
determines that premarket notification
is not necessary to assure the safety and
effectiveness of the device. FDA has
determined that premarket notification
is not necessary to assure the safety and
effectiveness of scleral plugs if the
material is a surgical grade stainless
steel with or without a gold, silver, or
titanium coating.

II. Regulatory History of the Device

In the Federal Register of January 25,
2013 (78 FR 5327), FDA proposed to
classify scleral plug devices used to
provide temporary closure of a scleral
incision during an ophthalmic surgical
procedure into class II (special controls)
and proposed special controls for these
devices. FDA also proposed to exempt
the devices from premarket notification
requirements if the device is made from
surgical grade stainless steel (with or
without a gold, silver, or titanium
coating). FDA invited interested persons
to comment on the proposed regulation
by April 25, 2013. FDA received no
comments on the proposed rule.

III. Summary of Final Rule

In accordance with 21 CFR
860.84(g)(2), FDA is classifying scleral
plugs into class II (special controls).
FDA is codifying the classification of
scleral plugs by adding § 886.4155. The
Agency is also exempting these devices
from premarket notification
requirements when they are made from
surgical grade stainless steel (with or
without a gold, silver, or titanium
coating). The Agency has also identified
special controls for scleral plug devices.
Following the effective date of this final
classification rule, manufacturers will
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need to address the issues covered by
these special controls.

IV. Analysis of Comments and FDA’s
Response

FDA received no comments on the
proposed rule. Therefore, under section
513 of the FD&C Act, FDA is adopting
the proposed classification and FDA’s
finding. FDA is also adopting the
assessment of the risks to public health
stated in the proposed rule published on
January 25, 2013. FDA is issuing this
final rule which classifies the generic
type of device, scleral plugs, into class
II (special controls). In addition, FDA,
on its own initiative, is exempting
scleral plugs made from surgical grade
stainless steel (with or without a gold,
silver, or titanium coating) from
premarket notification requirements.

V. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—-4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not a significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the final regulation
classifies a previously unclassified
preamendment device type, there are
only five registered establishments
listed in the Establishment Registration
and Device Listing database, and the
regulation designating the classification
of scleral plugs as class II is consistent
with the historical regulatory oversight
given to this device type, the Agency
certifies that the final rule will not have

a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ““any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $141
million, using the most current (2012)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

VII. Paperwork Reduction Act of 1995

This final rule establishes special
controls that refer to previously
approved collections of information
found in other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
part 807, subpart E, have been approved
under OMB control number 0910-0120;
the collections of information in 21 CFR
part 801 have been approved under
OMB control number 0910-0485; the
collections of information in part 807,
subparts B and C, have been approved
under OMB control number 0910-0387.

List of Subjects in 21 CFR Part 886

Medical devices, Ophthalmic goods
and services.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 886 is
amended as follows:

PART 886—OPHTHALMIC DEVICES

m 1. The authority citation for 21 CFR
part 886 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. In subpart E, add § 886.4155 to read
as follows:

§886.4155 Scleral plug.

(a) Identification. A scleral plug is a
prescription device intended to provide
temporary closure of a scleral incision
during an ophthalmic surgical
procedure. These plugs prevent
intraocular fluid and pressure loss when
instruments are withdrawn from the

eye. Scleral plugs include a head
portion remaining above the sclera,
which can be gripped for insertion and
removal, and a shaft that fits inside the
scleral incision. Scleral plugs are
removed before completing the surgery.

(b) Classification. Class II (special
controls). The special controls for the
scleral plug are as follows:

(1) The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter
subject to the limitations in § 886.9 if
the material is a surgical grade stainless
steel with or without a gold, silver, or
titanium coating. The special controls
for the surgical grade stainless steel
scleral plug (with or without a gold,
silver, or titanium coating) are:

(i) The device must be demonstrated
to be sterile during the labeled shelf life;

(ii) The device must be demonstrated
to be biocompatible; and

(iii) Labeling must include all
information required for the safe and
effective use of the device, including
specific instructions regarding the
proper sizing, placement, and removal
of the device.

(2) The device is not exempt from
premarket notification procedures if it is
composed of a material other than
surgical grade stainless steel (with or
without a gold, silver, or titanium
coating). The special controls for scleral
plugs made of other materials are:

(i) The device must be demonstrated
to be sterile during the labeled shelf life;

(ii) The device must be demonstrated
to be biocompatible;

(iii) Characterization of the device
materials must be performed;

(iv) Performance data must
demonstrate acceptable mechanical
properties under simulated clinical use
conditions including insertion and
removal of the device;

(v) Performance data must
demonstrate adequately low levels of
the extractables or residues from
manufacturing (or processing) of the
device; and

(vi) Labeling must include all
information required for the safe and
effective use of the device, including
specific instructions regarding the
proper sizing, placement, and removal
of the device.

Dated: November 8, 2013.

Leslie Kux,

Assistant Commissioner for Policy.

[FR Doc. 2013-27365 Filed 11-14-13; 8:45 am)]
BILLING CODE 4160-01-P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-382]

Schedules of Controlled Substances:
Temporary Placement of Three
Synthetic Phenethylamines Into
Schedule |

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final order.

SUMMARY: The Deputy Administrator of
the Drug Enforcement Administration
(DEA) is issuing this final order to
temporarily schedule three synthetic
phenethylamines into the Controlled
Substances Act (CSA) pursuant to the
temporary scheduling provisions of 21
U.S.C. 811(h). The substances are 2-(4-
iodo-2,5-dimethoxyphenyl)-N-(2-
methoxybenzyl)ethanamine (251-
NBOMe; 2C-I-NBOMe; 251; Cimbi-5), 2-
(4-chloro-2,5-dimethoxyphenyl)-N-(2-
methoxybenzyl)ethanamine (25C—
NBOMe; 2C-C-NBOMe; 25C; Cimbi-82),
and 2-(4-bromo-2,5-dimethoxyphenyl)-
N-(2-methoxybenzyl)ethanamine (25B—
NBOMe; 2C-B-NBOMe; 25B; Cimbi-36)
[hereinafter 25]1-NBOMe, 25C-NBOMe,
and 25B-NBOMe]. This action is based
on a finding by the Deputy
Administrator that the placement of
these synthetic phenethylamines and
their optical, positional, and geometric
isomers, salts and salts of isomers in
schedule I of the CSA is necessary to
avoid an imminent hazard to the public
safety. As a result of this order, the
regulatory controls and administrative,
civil, and criminal sanctions applicable
to schedule I controlled substances will
be imposed on persons who handle
(manufacture, distribute, dispense,
import, export, engage in research,
conduct instructional activities, and
possess), or propose to handle these
synthetic phenethylamines.

DATES: This final order is effective
November 15, 2013.

FOR FURTHER INFORMATION CONTACT:
Ruth A. Carter, Chief, Policy Evaluation
and Analysis Section, Office of
Diversion Control, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152, Telephone (202) 598-6812.
SUPPLEMENTARY INFORMATION:

Legal Authority

The DEA implements and enforces
titles I and III of the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, as amended. Titles II and III are

referred to as the “Controlled
Substances Act” and the “Controlled
Substances Import and Export Act,”
respectively, but they are collectively
referred to as the “Controlled
Substances Act” or the “CSA” for the
purpose of this action. 21 U.S.C. 801—
971. The DEA publishes the
implementing regulations for these
statutes in title 21 of the Code of Federal
Regulations (CFR), parts 1300 to 1321.
The CSA and its implementing
regulations are designed to prevent,
detect, and eliminate the diversion of
controlled substances and listed
chemicals into the illicit market while
providing for legitimate medical,
scientific, research, and industrial needs
of the United States. Controlled
substances have the potential for abuse
and dependence and are controlled to
protect the public health and safety.

Under the CSA, controlled substances
are classified into one of five schedules
based upon their potential for abuse,
their currently accepted medical use,
and the degree of dependence the
substance may cause. 21 U.S.C. 812. The
initial schedules of controlled
substances established by Congress are
found at 21 U.S.C. 812(c), and the
current list of all scheduled substances
is published at 21 CFR part 1308.

Section 201 of the CSA, 21 U.S.C. 811,
provides the Attorney General with the
authority to temporarily place a
substance into schedule I of the CSA for
two years, without regard to the
requirements of 21 U.S.C. 811(b), if he
finds that such action is necessary to
avoid an imminent hazard to the public
safety. 21 U.S.C. 811(h). In addition, if
proceedings to control a substance are
initiated under 21 U.S.C. 811(a)(1), the
Attorney General may extend the
temporary scheduling for up to one
year. 21 U.S.C. 811(h)(2).

Where the necessary findings are
made, a substance may be temporarily
scheduled if it is not listed in any other
schedule under section 202 of the CSA,
21 U.S.C. 812, or if there is no
exemption or approval in effect under
section 505 of the Federal Food, Drug,
and Cosmetic Act (FD&C Act), 21 U.S.C.
355, for the substance. 21 U.S.C.
811(h)(1). Pursuant to 21 U.S.C. 871(a),
the Attorney General has delegated his
scheduling authority under 21 U.S.C.
811 to the Administrator of the DEA,
who in turn has delegated her authority
to the Deputy Administrator of the DEA.
28 CFR 0.100, 0.104.

Background

Section 201(h)(4) of the CSA, 21
U.S.C. 811(h)(4), requires the Deputy
Administrator to notify the Secretary of
the Department of Health and Human

Services (HHS) of his intention to
temporarily place a substance in
schedule I of the CSA.* The Deputy
Administrator transmitted notice of his
intent to place 25]-NBOMe, 25C—
NBOMe, and 25B-NBOMe in schedule
I on a temporary basis to the Assistant
Secretary by letter dated September 3,
2013. The Assistant Secretary
responded to this notice by letter dated
October 1, 2013 (received by the DEA on
October 8, 2013), and advised that based
on review by the FDA, there are
currently no investigational new drug
applications or approved new drug
applications for 25I-NBOMe, 25C—
NBOMe, or 25B-NBOMe. The Assistant
Secretary also stated that the HHS has
no objection to the temporary placement
of 25I-NBOMe, 25C-NBOMe, or 25B—
NBOMe in schedule I of the CSA. The
DEA has taken into consideration the
Assistant Secretary’s comments as
required by 21 U.S.C. 811(h)(4). As 25I-
NBOMe, 25C-NBOMe, and 25B—
NBOMe are not currently listed in any
schedule under the CSA, and as no
exemptions or approvals are in effect for
25I-NBOMe, 25C-NBOMe, and 25B—
NBOMe under section 505 of the FD&C
Act, 21 U.S.C. 355, the conditions of 21
U.S.C. 811(h)(1) have been satisfied. As
required by 21 U.S.C. 811(h)(1)(a), a
notice of intent to temporarily schedule
these three synthetic phenethylamines
was published in the Federal Register
on October 10, 2013. 78 FR 61991.

To make a finding that placing a
substance temporarily in schedule I of
the CSA is necessary to avoid an
imminent hazard to the public safety,
the Deputy Administrator is required to
consider three of the eight factors set
forth in section 201(c) of the CSA, 21
U.S.C. 811(c): The substance’s history
and current pattern of abuse; the scope,
duration, and significance of abuse; and
what, if any, risk there is to the public
health. 21 U.S.C. 811(c)(4)—(6).
Consideration of these factors includes
actual abuse, diversion from legitimate
channels, and clandestine importation,
manufacture, or distribution. 21 U.S.C.
811(h)(3).

A substance meeting the statutory
requirements for temporary scheduling
may only be placed in schedule I. 21

1Because the Secretary of the HHS has delegated
to the Assistant Secretary for Health of the HHS the
authority to make domestic drug scheduling
recommendations, for purposes of this Final Order,
all subsequent references to “Secretary” have been
replaced with “Assistant Secretary.” As set forth in
a memorandum of understanding entered into by
the HHS, the Food and Drug Administration (FDA),
and the National Institute on Drug Abuse (NIDA),
the FDA acts as the lead agency within the HHS in
carrying out the Assistant Secretary’s scheduling
responsibilities under the CSA, with the
concurrence of the NIDA. 50 FR 9518, Mar. 8, 1985.
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U.S.C. 811(h)(1). Substances in schedule
I are those that have a high potential for
abuse, no currently accepted medical
use in treatment in the United States,
and a lack of accepted safety for use
under medical supervision. 21 U.S.C.
812(b)(1). Available data and
information for 25I-NBOMe, 25C—
NBOMe, and 25B-NBOMe indicate that
these three synthetic phenethylamines
have a high potential for abuse, no
currently accepted medical use in
treatment in the United States, and a
lack of accepted safety for use under
medical supervision.

Synthetic Phenethylamines

The 2-methoxybenzyl series of 2C
phenethylamine substances, such as
25I-NBOMe, 25C-NBOMe, and 25B—
NBOMe, has been developed over the
last 10 years for use in mapping and
investigating the serotonin receptors in
the mammalian brain. 25]I-NBOMe and
25B—NBOMe were first described by
legitimate research laboratories in 2003.
Subsequent studies involving these two
substances appeared in the scientific
literature starting in 2006. 25C-NBOMe
first appeared in the scientific literature
in 2011. No approved medical use has
been identified for these synthetic
phenethylamines, nor have they been
approved by the FDA for human
consumption. Synthetic 2C
phenethylamine substances, of which
25I-NBOMe, 25C-NBOMe, and 25B—
NBOMe are representative, are so-
termed for the two-carbon ethylene
group between the phenyl ring and the
amino group of the phenethylamine and
are substituted with methoxy groups at
the 2 and 5 positions of the phenyl ring.
Numerous blotter papers and food items
have been analyzed, and combinations
of one or more of 25I-NBOMe, 25C—
NBOMe, and 25B-NBOMe have been
identified as adulterants. Bulk
quantities of these substances have been
encountered as powders and liquid
solutions.

From November 2011 through June
2013, according to the System to
Retrieve Information from Drug
Evidence 2 (STRIDE) data, there are 54
exhibits involving 27 cases for 25I-
NBOMe; 27 exhibits involving 12 cases
for 25C-NBOMe; and 4 exhibits
involving 4 cases for 25B—NBOMe.
From June 2011 through June 2013, the
National Forensic Laboratory
Information System 3 (NFLIS) registered
959 reports containing these synthetic
phenethylamines (25]1-NBOMe—795

2 STRIDE includes data on analyzed samples from
DEA laboratories.

3NFLIS is a database that collects scientifically
verified data on analyzed samples in State and local
forensic laboratories.

reports; 25C-NBOMe—144 reports;
25B-NBOMe—20 reports) across 35
States. No instances involving 25I-
NBOMe, 25C-NBOMe, or 25B—-NBOMe
were reported in NFLIS prior to June
2011.

Factor 4. History and Current Pattern of
Abuse

One or more 2-methoxybenzyl
analogues of the 2C compounds
described here have been available over
the Internet since 2010. The first
identified domestic law enforcement
encounter with 25]I-NBOMe occurred in
June 2011 in Milwaukee, Wisconsin.

Information from published studies
and law enforcement reports,
supplemented with discussions on
Internet Web sites and personal
communications, document abuse of
25]-NBOMe, 25C-NBOMe, and 25B—
NBOMe by nasal insufflation of
powders, intravenous injection or nasal
absorption of liquid solutions,
sublingual or buccal administration of
blotter papers, and consumption of food
items laced with these substances.
These sources also report that 251-
NBOMe, 25C-NBOMe, and 25B—
NBOMe are often purported to be
schedule I hallucinogens like lysergic
acid diethylamide (LSD). Reports
document that the abuse of these
substances can cause severe toxic
reactions, including death.

According to United States Customs
and Border Protection data, bulk
quantities of powdered 25]-NBOMe,
25C-NBOMe, and 25B—-NBOMe have
been seized from shipments originating
overseas, particularly from Asia. Given
the relatively small quantity of these
substances predicted to produce a
hallucinogenic effect in humans, single
seizures of these substances are capable
of producing hundreds of thousands to
millions of dosage units. Large seizures
of these substances prepared on blotter
papers have also been reported. Abuse
of 25I-NBOMe, 25C-NBOMe, and 25B—
NBOMe has been characterized with
acute public health and safety issues
domestically and abroad. In response, a
number of States and foreign
governments have controlled these
substances.

Factor 5. Scope, Duration, and
Significance of Abuse

According to forensic laboratory
reports, the first law enforcement
encounter with 25I-NBOMe in the
United States occurred in June 2011.
According to NFLIS, 959 exhibits
involving 25I-NBOMe, 25C-NBOMEe,
and 25B-NBOMe were submitted to
forensic laboratories between June 2011
and June 2013 from a number of States

including Alabama, Arizona, Arkansas,
California, Colorado, Connecticut,
Florida, Georgia, Illinois, Indiana, Iowa,
Kansas, Kentucky, Louisiana, Maine,
Maryland, Michigan, Minnesota,
Missouri, Nebraska, Nevada, New
Hampshire, New Jersey, New Mexico,
North Dakota, Ohio, Oklahoma,
Pennsylvania, South Carolina,
Tennessee, Texas, Utah, Virginia,
Wisconsin, and Wyoming. The number
of reports submitted to NFLIS involving
25I-NBOMe, 25C-NBOMe, and 25B—
NBOMe has increased in each of the last
five quarters where complete data is
available. According to STRIDE, there
are 85 records that identify 25]1-NBOMe,
25C-NBOMe, and 25B—NBOMe in
evidence submitted to DEA laboratories
between November 2011 and June 2013.

Factor 6. What, If Any, Risk There Is
to the Public Health

In 2012 and 2013, emergency
department physicians and toxicologists
published and presented numerous case
reports of patients treated for exposure
to 25]-NBOMe. The adverse health
effects reported include tachycardia,
hypertension, agitation, aggression,
visual and auditory hallucinations,
seizures, hyperpyrexia, clonus, elevated
white cell count, elevated creatine
kinase, metabolic acidosis,
rhabdomyolysis, and acute kidney
injury.

Medical examiner and postmortem
toxicology reports from 11 States
implicate some combination of 251
NBOMe, 25CG-NBOMe, and 25B—
NBOMe in the death of at least 17
individuals. These reports suggest that
14 individuals died of acute toxicity,
and 3 individuals died of unpredictable
or violent behavior due to 25]I-NBOMe
toxicity. 25]1-NBOMe, 25C-NBOMe, and
25B—-NBOMe have each been detected in
postmortem blood toxicology for cases
of acute toxicity.

Since abusers obtain these drugs
through unknown sources, the identity,
purity, and quantity of these substances
is uncertain and inconsistent, thus
posing significant adverse health risks
to users. There are no recognized
therapeutic uses for these substances in
the United States and possible deadly
drug interactions between 25I-NBOMe
and FDA-approved medications have
been noted.

Finding of Necessity of Schedule I
Placement To Avoid Imminent Hazard
to Public Safety

Based on the above data and
information, the continued uncontrolled
manufacture, distribution, importation,
exportation, and abuse of 25I-NBOMe,
25C-NBOMe, and 25B-NBOMe pose an
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imminent hazard to the public safety.
The DEA is not aware of any currently
accepted medical uses for these
synthetic phenethylamines in the
United States. A substance meeting the
statutory requirements for temporary
scheduling, 21 U.S.C. 811(h)(1), may
only be placed in schedule I. Substances
in schedule I are those that have a high
potential for abuse, no currently
accepted medical use in treatment in the
United States, and a lack of accepted
safety for use under medical
supervision. Available data and
information for 25I-NBOMe, 25C—
NBOMe, and 25B—-NBOMe indicate that
these three synthetic phenethylamines
have a high potential for abuse, no
currently accepted medical use in
treatment in the United States, and a
lack of accepted safety for use under
medical supervision. As required by
section 201(h)(4) of the CSA, 21 U.S.C.
811(h)(4), the Deputy Administrator
through a letter dated September 3,
2013, notified the Assistant Secretary of
the intention to temporarily place these
three synthetic phenethylamines in
schedule L

Conclusion

In accordance with the provisions of
section 201(h) of the CSA, 21 U.S.C.
811(h), the Deputy Administrator
considered available data and
information, herein set forth the
grounds for his determination that it is
necessary to temporarily schedule three
synthetic phenethylamines, 2-(4-iodo-
2,5-dimethoxyphenyl)-N-(2-
methoxybenzyl)ethanamine (251—
NBOMe; 2C-I-NBOMe; 251; Cimbi-5), 2-
(4-chloro-2,5-dimethoxyphenyl)-N-(2-
methoxybenzyl)ethanamine (25C—
NBOMe; 2C-C-NBOMe; 25C; Cimbi-82)
and 2-(4-bromo-2,5-dimethoxyphenyl)-
N-(2-methoxybenzyl)ethanamine (25B—
NBOMe; 2C-B-NBOMe; 25B; Cimbi-36),
in schedule I of the CSA, and finds that
placement of these synthetic
phenethylamines in schedule I of the
CSA is necessary to avoid an imminent
hazard to the public safety.

Because the Deputy Administrator
hereby finds it necessary to temporarily
place these synthetic phenethylamines
in schedule I to avoid an imminent
hazard to the public safety, the final
order temporarily scheduling these
substances will be effective on the date
of publication in the Federal Register,
and will be in effect for a period of two
years, with a possible extension of one
additional year, pending completion of
the permanent or regular scheduling
process. 21 U.S.C. 811(h)(1)—(2).

The CSA sets forth specific criteria for
scheduling a drug or other substance.
Regular scheduling actions in

accordance with 21 U.S.C. 811(a) are
subject to formal rulemaking procedures
done “on the record after opportunity
for a hearing” conducted pursuant to
the provisions of 5 U.S.C. 556 and 557.
21 U.S.C. 811. The regular scheduling
process of formal rulemaking affords
interested parties with appropriate
process and the government with any
additional relevant information needed
to make a determination. Final
decisions that conclude the regular
scheduling process of formal
rulemaking are subject to judicial
review. 21 U.S.C. 877. Temporary
scheduling orders are not subject to
judicial review. 21 U.S.C. 811(h)(6).

Regulatory Requirements

Upon the effective date of this Final
Order, 25I-NBOMe, 25C-NBOMe, and
25B-NBOMe will become subject to the
CSA’s schedule I regulatory controls
and administrative, civil, and criminal
sanctions applicable to the manufacture,
distribution, importation, exportation,
research, conduct of instructional
activities, and possession including the
following:

1. Registration. Any person who
handles (manufactures, distributes,
dispenses, imports, exports, engages in
research, conducts instructional
activities, or possesses), or desires to
handle, 25]-NBOMe, 25C-NBOMe, or
25B-NBOMe must be registered with
the DEA to conduct such activities
pursuant to 21 U.S.C. 822, 823, 957, and
958, and in accordance with 21 CFR
parts 1301 and 1312. Any person who
currently handles 25]I-NBOMe, 25C—
NBOMe, or 25B-NBOMe, and is not
registered with the DEA must submit an
application for registration and may not
continue his/her activities until the DEA
has approved that application. Retail
sales of schedule I controlled substances
to the general public are not allowed
under the CSA.

2. Security. 25]-NBOMe, 25C—
NBOMe, and 25B—-NBOMe are subject to
schedule I security requirements and
must be handled and stored in
accordance with 21 CFR 1301.71-
1301.93, pursuant to 21 U.S.C. 821, 823,
871(b), as of November 15, 2013.

3. Labeling and packaging. All
labeling and packaging requirements for
controlled substances set forth in part
1302 of title 21 of the CFR shall apply
to commercial containers of 251—
NBOMe, 25G-NBOMe, and 25B—
NBOMe. Current DEA registrants shall
have 30 calendar days from November
15, 2013 to comply with all labeling and
packaging requirements.

4. Quotas. Quotas for 25I-NBOMe,
25C-NBOMe, and 25B—-NBOMe will be
established based on registrations

granted and quota applications received
pursuant to part 1303 of title 21 of the
CFR.

5. Inventory. Every DEA registrant
who possesses any quantity of 251—
NBOMe, 25C-NBOMe, or 25B-NBOMe
on the effective date of this order will
be required to take an inventory of all
stocks of these substances on hand as of
the effective date of this order, pursuant
to 21 U.S.C. 827, 958(e), and in
accordance with 21 CFR 1304.03,
1304.04, and 1304.11. Current DEA
registrants shall have 30 calendar days
from the effective date of this order to
be in compliance with all inventory
requirements.

6. Records. All registrants who are
authorized to handle 25]-NBOMe, 25C-
NBOMe, or 25B-NBOMe are required to
keep records pursuant to 1304.03,
1304.04, 1304.21, 1304.22, and 1304.23
of title 21 of the CFR. Current DEA
registrants authorized to handle 251—
NBOMe, 25C-NBOMe, or 25B-NBOMe
shall have 30 calendar days from the
effective date of this order to be in
compliance with all recordkeeping
requirements.

7. Reports. All registrants are required
to submit reports in accordance with
1304.33 of title 21 of the CFR. DEA
registrants who manufacture or
distribute 25I-NBOMe, 25C-NBOMe, or
25B—-NBOMe are required to comply
with these reporting requirements and
shall do so as of November 15, 2013.

8. Order Forms. All registrants
involved in the distribution of 251-
NBOMe, 25C-NBOMe, or 25B-NBOMe
must comply with order form
requirements of part 1305 of title 21 of
the CFR as of November 15, 2013.

9. Importation and Exportation. All
importation and exportation of 251-
NBOMe, 25C-NBOMe, or 25B-NBOMe
must be conducted by appropriately
registered DEA registrants in
compliance with part 1312 of title 21 of
the CFR, pursuant to 21 U.S.C. 952, 953,
957, and 958, on or after November 15,
2013.

10. Criminal Liability. Any activity
involving 25]I-NBOMe, 25C-NBOMe, or
25B-NBOMe not authorized by, or in
violation of the CSA, occurring as of
November 15, 2013 is unlawful, and
may subject the person to
administrative, civil, and criminal
proceedings.

Regulatory Matters

Section 201(h) of the CSA, 21 U.S.C.
811(h), provides for an expedited
temporary scheduling action where
such action is necessary to avoid an
imminent hazard to the public safety.
As provided in this subsection, the
Attorney General may, by order,
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schedule a substance in schedule I on a
temporary basis. Such an order may not
be issued before the expiration of 30
days from (1) the publication of a notice
in the Federal Register of the intention
to issue such order and the grounds
upon which such order is to be issued,
and (2) the date that notice of a
proposed temporary scheduling order is
transmitted to the Assistant Secretary of
HHS. 21 U.S.C. 811(h)(1).

Inasmuch as section 201(h) of the
CSA directs that temporary scheduling
actions be issued by order and sets forth
the procedures by which such orders are
to be issued, the DEA believes that the
notice and comment requirements of
section 553 of the Administrative
Procedure Act (APA), 5 U.S.C. 553, do
not apply to this temporary scheduling
action. In the alternative, even assuming
that this action might be subject to
section 553 of the APA, the Deputy
Administrator finds that there is good
cause to forgo the notice and comment
requirements of section 553, as any
further delays in the process for
issuance of temporary scheduling orders
would be impracticable and contrary to
the public interest in view of the
manifest urgency to avoid an imminent
hazard to the public safety.

Further, the DEA believes that this
temporary scheduling action final order
is not a “rule” as defined by 5 U.S.C.
601(2), and, accordingly, is not subject
to the requirements of the Regulatory
Flexibility Act (RFA). The requirements
for the preparation of an initial
regulatory flexibility analysis in 5 U.S.C.
603(a) are not applicable where, as here,
the DEA is not required by section 553
of the APA or any other law to publish
a general notice of proposed
rulemaking. Additionally, this action is
not a significant regulatory action as
defined by Executive Order 12866
(Regulatory Planning and Review),
section 3(f), and, accordingly, this
action has not been reviewed by the
Office of Management and Budget
(OMB).

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132
(Federalism) it is determined that this
action does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Pursuant to section 808(2) of the
Congressional Review Act (CRA), “any
rule for which an agency for good cause
finds...that notice and public procedure
thereon are impracticable, unnecessary,

or contrary to the public interest, shall
take effect at such time as the Federal
agency promulgating the rule
determines.” It is in the public interest
to schedule these substances
immediately because they pose a public
health risk. This temporary scheduling
action is taken pursuant to section
811(h), which is specifically designed to
enable the DEA to act in an expeditious
manner to avoid an imminent hazard to
the public safety from new or designer
drugs or abuse of those drugs. Section
811(h) exempts the temporary
scheduling order from standard notice
and comment rulemaking procedures to
ensure that the process moves swiftly.
For the same reasons that underlie
section 811(h), that is, the DEA’s need
to move quickly to place these
substances into schedule I because they
pose a threat to public health, it would
be contrary to the public interest to
delay implementation of the temporary
scheduling order. Therefore, in
accordance with section 808(2) of the
CRA, this order shall take effect
immediately upon its publication.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

Under the authority vested in the
Attorney General by section 201(h) of
the CSA, 21 U.S.C. 811(h), and
delegated to the Deputy Administrator
of the DEA by Department of Justice
regulations, 28 CFR 0.100, Appendix to
Subpart R, the Deputy Administrator
hereby intends to order that 21 CFR part
1308 be amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
unless otherwise noted.
m 2. Section 1308.11 is amended by
adding paragraphs (h)(12), (13), and (14)
to read as follows:

§1308.11 Schedule I.
* * * * *

(h) * * *

(12) 2-(4-iodo-2,5-dimethoxyphenyl)-
N-(2-methoxybenzyl)ethanamine, its
optical, positional, and geometric
isomers, salts and salts of isomers—
7538 (Other names: 25]-NBOMe; 2C-I-
NBOMe; 25I; Cimbi-5)

(13) 2-(4-chloro-2,5-
dimethoxyphenyl)-N-(2-
methoxybenzyl)ethanamine, its optical,
positional, and geometric isomers, salts
and salts of isomers—7537 (Other

names: 25C-NBOMe; 2C-C-NBOMe;
25C; Cimbi-82)

(14) 2-(4-bromo-2,5-
dimethoxyphenyl)-N-(2-
methoxybenzyl)ethanamine, its optical,
positional, and geometric isomers, salts
and salts of isomers—7536

(Other names: 25B—NBOMe; 2C-B—
NBOMe; 25B; Cimbi-36)

Dated: November 7, 2013.

Thomas M. Harrigan,

Deputy Administrator.

[FR Doc. 2013-27315 Filed 11-14—13; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 50, 55, and 58
[Docket No. FR-5423-F-02]
RIN 2501-AD51

Floodplain Management and
Protection of Wetlands

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule.

SUMMARY: This final rule revises HUD’s
regulations governing the protection of
wetlands and floodplains. With respect
to wetlands, the rule codifies existing
procedures for Executive Order 11990
(E.O. 11990), Protection of Wetlands.
HUD’s policy has been to require the
use of the 8-Step Process for floodplains
for wetlands actions performed by HUD
or actions performed with HUD
financial assistance. This rule codifies
this wetlands policy and improves
consistency and increases transparency
by placing the E.O. 11990 requirements
in regulation. In certain instances, the
new wetlands procedures will allow
recipients of HUD assistance to use
individual permits issued under section
404 of the Clean Water Act (Section 404
permits) in lieu of 5 steps of the E.O.
11990’s 8-Step Process, streamlining the
wetlands decisionmaking processes.
With respect to floodplains, with some
exceptions, the rule prohibits HUD
funding (e.g., Community Development
Block Grants, HOME Investment
Partnerships Program, Choice
Neighborhoods, and others) or Federal
Housing Administration (FHA)
mortgage insurance for construction in
Coastal High Hazard Areas. In order to
ensure maximum protection for
communities and wise investment of
Federal resources in the face of current
and future risk, this final rule also
requires the use of preliminary flood
maps and advisory base flood elevations
where the Federal Emergency
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Management Agency (FEMA) has
determined that existing Flood
Insurance Rate Maps (FIRMs) may not
be the “best available information” for
floodplain management purposes. This
change in map usage requirements
brings HUD’s regulations into alignment
with the requirement in Executive Order
11988 that agencies are to use the “best
available information” and will provide
greater consistency with floodplain
management activities across HUD and
FEMA programs. The rule also
streamlines floodplain and wetland
environmental procedures to avoid
unnecessary processing delays. The
procedures set forth in this rule would
apply to HUD and to state, tribal, and
local governments when they are
responsible for environmental reviews
under HUD programs.

DATES: Effective December 16, 2013.

FOR FURTHER INFORMATION CONTACT:
Danielle Schopp, Director, Office of
Environment and Energy, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW., Room
7250, Washington, DC 20410-8000. For
inquiry by phone or email, contact
Jerimiah Sanders, Environmental
Review Division, Office of Environment
and Energy, Office of Community
Planning and Development, at 202—-402—
4571 (this is not a toll-free number) or
at Jerimiah.J.Sanders@hud.gov. Persons
with hearing or speech impairments
may access this number through TTY by
calling the Federal Relay Service at 800—
877—-8339 (this is a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Background

A. The December 12, 2011, Proposed
Rule

Federal departments and agencies
(agencies) are charged by E.O. 11990,
entitled Protection of Wetlands, dated
May 24, 1977 (42 FR 26961) and
Executive Order 11988 (E.O. 11988),
entitled “Floodplain Management,”
dated May 24, 1977 (42 FR 26951), with
incorporating floodplain management
goals and wetland protection
considerations in their respective
planning, regulatory, and
decisionmaking processes. A floodplain
refers to the lowland and relatively flat
areas adjoining inland and coastal
waters including flood-prone areas of
offshore islands that, at a minimum, are
subject to a one percent or greater
chance of flooding in any given year
(often referred to as the “100-year”
flood). Wetlands refers to those areas
that are inundated by surface or ground
water with a frequency sufficient to
support, and under normal

circumstances does or would support, a
prevalence of vegetative or aquatic life
that requires saturated or seasonally
saturated soil conditions for growth and
reproduction. Wetlands generally
include swamps, marshes, bogs, and
similar areas, such as sloughs, potholes,
wet meadows, river overflows, mud
flats, and natural ponds.

On December 12, 2011, HUD
proposed revising its regulations
governing floodplain management (76
FR 77162, as corrected by 76 FR 79145)
to codify the procedures applicable to
wetlands authorized by E.O. 11990. The
procedures authorized by E.O. 11990,
which focus on protection of wetlands,
require the completion of an 8-step
process referred to as the “8-Step
Process” of evaluation, public notice,
environmental review, and evaluation of
alternatives. This review and evaluation
process is similar to the process
required for protection of floodplains
under E.O. 11988, Floodplain
Management, which is already codified
in HUD regulations, (See 24 CFR 55.20).

The 8-Step Process is administered by
HUD, state governments, units of
general local government, or tribal
governments. Step 1 requires a
determination regarding whether or not
the proposed project to be developed
with HUD financial assistance will be in
a wetland. If the project is in a wetland,
Step 2 requires that public notice be
issued to inform interested parties that
a proposal to consider an action in a
wetland has been made. Following this
notice, Step 3 requires the identification
and evaluation of practicable
alternatives to avoid locating the project
in a wetland. Step 4 requires the
identification and evaluation of the
potential direct and indirect impacts
associated with the occupancy or
modification of wetlands. Step 4 also
requires the identification of the
potential direct support of wetlands
development, such as housing or public-
service structures that require additional
investment such as food service or
parking, and indirect support of
wetlands development that can be
caused by infrastructure, such as water
and waste water systems for the
development that could induce further
development due to proximity to the
wetland. Step 5 requires an analysis of
practicable modifications and changes
to the proposal to minimize adverse
impacts to the wetlands and to the
project as a result of its proposed
location in wetlands. Under Step 6, the
practicable alternatives developed
under Step 3 are evaluated. If there is no
practicable alternative to the proposed
wetland development, Step 7 requires a
second notice to be issued to the public

stating that the decision has been made
and providing details associated with
the decision. After this second notice,
Step 8 implements the action, including
any mitigating measures established
during the decisionmaking process. The
December 12, 2011, rule also proposed
requiring appropriate compensatory
mitigation for adverse impacts to more
than one acre of wetlands.

The December 12, 2011, rule also
proposed streamlining the wetlands
decisionmaking process by allowing
HUD and HUD’s recipients of assistance
to use permits issued under section 404
of the Clean Water Act (33 U.S.C. 1344)
(Section 404) in lieu of performing the
first 5 steps of the 8-Step Process.
Section 404 of the Clean Water Act
establishes a program to regulate the
discharge of dredged or fill material into
waters of the United States, including
wetlands. Activities in waters of the
United States regulated under this
program include fill for development,
water resource projects (such as dams
and levees), infrastructure development
(such as highways and airports) and
mining projects. Section 404 requires a
permit before dredged or fill material
may be discharged into waters of the
United States, unless the activity is
exempt from Section 404 regulation
(e.g., certain farming and forestry
activities). In order to obtain a permit,
an applicant must show that it has: (1)
Taken steps to avoid wetland impacts,
(2) minimized potential impacts on
wetlands, and (3) provided
compensation for any remaining
unavoidable impacts.

The use of Section 404 permits was
proposed to reduce costs and the
processing time for complying with
parts of the 8-Step Process. The
proposed rule provided that if the
applicant had obtained an individual
Section 404 permit and submitted the
permit with its application for a HUD
program, then HUD or a responsible
entity assuming HUD’s authority need
complete only the last 3 steps of the 8-
Step Process. The rule also proposed to
streamline project approvals by
expanding the use of the current ““5-Step
Process” for repairs, rehabilitations, and
improvements to facilitate rehabilitation
of certain residential and nonresidential
properties.

Several other changes were proposed
by the December 12, 2011, rule
including a proposal to require the use
of FEMA'’s preliminary flood maps and
advisory base flood elevations in post-
disaster situations where the FEMA has
determined that the official FIRMs may
not be the most up-to-date information.
In addition, the proposed rule suggested
exempting certain activities, such as


mailto:Jerimiah.J.Sanders@hud.gov

Federal Register/Vol. 78, No. 221/Friday, November 15, 2013 /Rules and Regulations

68721

leasing some already insured structures,
allowing entities to adopt previous
reviews performed by a responsible
entity or HUD, and modifying a
categorical exclusion from review under
the National Environmental Policy Act
of 1969 (NEPA). Further, the rule
proposed prohibiting HUD funding or
FHA mortgage insurance for the
construction of new structures in
Coastal High Hazard Areas. The rule
also proposed to encourage
nonstructural floodplain management,
when possible, to encourage resiliency.
When HUD or a recipient analyzes
alternatives, the nonstructural
alternative should be chosen if all other
factors are considered to be equal. For
a full discussion of the proposed rule,
please see the December 12, 2011
Federal Register (76 FR 77162).

B. Solicitation of Specific Comment on
Requiring That Critical Actions Be
Undertaken at the 500-Year Base Flood
Elevation

HUD’s proposed rule also solicited
specific comment regarding a potential
change to § 55.20(e), Step 5 of the
“Decisionmaking process” to require
that all new construction of “critical
actions” in the 100- or 500-year
floodplain be elevated to the 500-year
base flood elevation. While HUD
received comments on this issue, which
will be discussed later in this preamble,
HUD has decided not to make any
changes to address this issue at this
time. HUD will continue to research the
impact of allowing critical actions
below the 500-year base flood elevation.

C. This Final Rule

This final rule follows publication of
the December 12, 2011, proposed rule.
HUD received four public comments,
which are detailed in the section of this
preamble labeled “Discussion of Public
Comments received on the December
12, 2011 Proposed Rule,” and is making
several changes in response to public
comment. In addition, HUD is making
selected changes in the final rule to
provide greater consistency between the
regulatory text, the intent expressed in
the proposed rule preamble language,
paragraph 2(b) of E.O. 11990, and other
codified HUD regulations. HUD is also
revising § 55.20(a) to make it more
consistent with the preamble of the
proposed rule and the requirements of
E.O. 11990. Section 55.28 is also revised
to make it more consistent with the
preamble of the proposed rule and
section 404 of the Clean Water Act.

A summary of key changes in the final
rule from the proposed rule follow.

Changes made in response to public
comments.

e Clarification of §55.1(c)(3), which
describes the exceptions to the
prohibition on HUD financial assistance
for noncritical actions in high hazard
areas, to allow “infrastructure”
improvements and reconstruction
following destruction caused by a
disaster in Coastal High Hazard Areas.
This change is intended to reduce
confusion. It also narrows the proposed
prohibition and makes HUD’s policies
for grantees more consistent with FEMA
policies. Section 55.11(c) is also revised
to make the table in this section
consistent with §55.1(c)(3).

¢ Revision of the definition of Coastal
High Hazard Areas in § 55.2(b)(1) to
allow FEMA flood insurance studies to
be used in addition to flood insurance
maps in making the determinations of
the boundaries of the Coastal High
Hazard Areas, 100- and 500-year
floodplains, and floodways. HUD is also
clarifying that when available, the latest
interim FEMA information, such as
advisory base flood elevations or
preliminary maps or studies, shall be
used as the source of these designations.

¢ Modification of the definition of
wetlands in § 55.2(b)(11) to cover
manmade wetlands in order to ensure
that wetlands built for mitigation would
be preserved as natural wetlands would
be preserved.

e Revision of the scope of assistance
eligible for the 5-Step Process in
§55.12(a)(3) by providing that certain
types of projects not be categorized as
substantial improvements as defined by
§55.2(b)(10). Projects that are
“substantial improvements” remain
subject to the 8-Step Process, while
projects that fall below that
rehabilitation threshold are eligible for
the 5-Step Process for the residential
and nonresidential rehabilitations at
§55.12(a)(3) and (4). This will allow less
costly housing units and those housing
units damaged by events to receive
expedited processing, while more costly
and more severely damaged units will
continue to be subject to the full 8-Step
Process.

Changes made to more closely align
the regulatory text with the statutory
language and the Executive Order.

e Revision of §55.12(c) to remove the
exclusion from part 55 for HUD’s
implementation of the full disclosure
and other registration requirements of
the Interstate Land Sales Disclosure Act
(15 U.S.C. 1701-1720) (ILSDA). Section
1061(b)(7) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, 12 U.S.C. 5581(b)(7), transferred all
of HUD’s consumer protection functions
under ILSDA to the Bureau of Consumer
Financial Protection.

e (Clarification of § 55.20(a), which
describes Step 1 in the decisionmaking
process. The change removes redundant
language and clarifies that actions that
result in new construction in a wetland
are covered actions. The revised
regulatory text is more consistent with
E.O. 11990 and current policy to protect
wetlands impacted by off-site actions.
For example, it would now cover such
situations as damming a stream, which
could result in diking or impounding of
wetlands offsite. This change will allow
wetlands to be considered consistent
with the hydrology of the land as
opposed to the property boundaries that
often do not reflect hydrological
conditions. An estimated 275 8-Step
Processes for wetlands and floodplains
will be performed on HUD-assisted
projects each year.

e (Clarification of §55.28(a)(2) to
permit recipients of HUD assistance to
use permits issued by state and tribal
governments under section 404(h) of the
Clean Water Act in lieu of 5 steps of the
Executive Order’s 8-Step Process. State
agencies and tribes were specifically
mentioned in the proposed rule
preamble, and the terms are now
included in the regulatory text to
provide effective notice to affected
parties that these entities are covered.
Michigan and New Jersey currently
exercise the authority under section
404(h) of the Clean Water Act to issue
Section 404 permits.

II. Discussion of Public Comments
Received on the December 12, 2011,
Proposed Rule

By the close of the public comment
period on February 10, 2012, HUD
received four public comments on the
proposed rule. Comments were
submitted by two individuals; a
national, nonprofit organization
representing state floodplain managers;
and the Floodplain Management Branch
of FEMA. The comments generally
expressed support for the proposed rule,
but several raised questions about the
rule or offered suggestions for additional
amendments. After careful
consideration of the issues raised by the
commenters, HUD has decided to adopt
the regulatory amendments as proposed,
with some minor changes as already
discussed.

The following section of this
preamble summarizes the significant
issues raised by the commenters on the
December 12, 2011, proposed rule and
HUD’s responses to these comments. To
ease review of the comments, the
comments and responses are presented
in the sequence of the sections
presented for proposed amendment in
the proposed rule.
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Comment: Prohibit HUD funding or
FHA multifamily mortgage insurance for
construction of new structures in
Coastal High Hazard Areas. One
commenter supported the prohibition
on construction in Coastal High Hazard
Areas (V Zones, one of the FEMA-
defined Special Flood Hazard Areas in
the 100-year Floodplain) that was
contained in the proposed rule. The
commenter stated that HUD may, under
existing regulations, fund construction
activities in the Coastal High Hazard
Area as long as the structures meet
FEMA regulations establishing
acceptable construction standards. The
commenter referenced HUD’s current
policy in relationship to current FEMA
regulations in 44 CFR 60.3(e),
“Floodplain management criteria for
flood-prone areas” and stated that these
minimal construction standards would
still result in significant residual risk
and an increased flood risk, particularly
given the current sea level rise
projections. Accordingly, the
commenter supported HUD’s proposal
to completely eliminate HUD funding
for construction in these areas.

Another commenter addressing this
issue stated that the regulatory text of
proposed § 55.1(c)(3), which lists some
regulatory exceptions to the general
prohibition on HUD assistance, was not
clear as to the meaning of “an
improvement of an existing structure”
and “reconstruction.” The commenter
also stated that it was unclear as to
whether some definitions would be
retained. In addition, the commenter
suggested minimization for V Zones and
floodways, which are defined in
§55.2(b)(4).

HUD Response. HUD appreciates
these comments. In response, HUD has
decided to clarify § 55.1(c)(3), which
would prohibit the use of HUD financial
assistance with respect to most
noncritical actions in Coastal High
Hazard Areas, by removing reference to
improvements to existing ‘“‘structures”
and “‘structures” destroyed by disasters.
HUD is making this clarification since
HUD’s proposed rule prohibited new
construction of structures, a term that is
defined by FEMA regulations at 44 CFR
9.4 to mean walled or roofed buildings,
including mobile homes and gas or
liquid storage tanks. HUD believes that
referencing the term “structures” could
be misinterpreted as limiting
improvements of projects that are not
structures under the FEMA regulations,
such as roads and utility lines. Such an
interpretation does not accurately
describe current HUD regulations and
policies or accurately portray the intent
of the proposed rule changes. Namely,
HUD has been interpreting currently

codified § 55.1(c)(3) to allow
infrastructure reconstruction in V
Zones. HUD has changed the language
to “existing construction (including
improvements)” to better describe the
eligible activities and in order to make
the provision more consistent with
§55.1(c)(3)(ii), which uses the term
“existing construction.” Under the same
rationale, HUD has changed the
§55.1(c)(3) language from
“reconstruction of a structure destroyed
by a disaster” to “reconstruction
following destruction caused by a
disaster.” HUD made the change to
follow the intent of the proposed rule,
which was not to limit reconstruction to
structures alone. Additionally, these
changes are consistent with the intent of
the preamble to the December 12, 2011,
proposed rule, which expresses HUD’s
goal of aligning HUD’s development
standards with those of FEMA grant
programs.

Section 55.11(c) is also revised to
make a corresponding change to a table
in this section describing the type of
proposed actions allowed in various
locations.

Comment: The “Coastal High Hazard
Area” definition is confusing and seems
to address multiple topics. A
commenter stated that too many
references were made within the
“Coastal High Hazard Area” definition
at §55.2(b)(1). The commenter also
stated that the “Coastal High Hazard
Area” definition is not consistent with
that of the National Flood Insurance
Program (NFIP). In addition, the
commenter expressed concern as to
whether other terms from the codified
regulations not mentioned in the
proposed rule would be retained.

HUD Response. HUD has decided to
retain the current definition of “Coastal
High Hazard Area” in order to maintain
consistency with HUD’s preexisting
codified environmental regulations.
This definition is also consistent with
FEMA'’s “Coastal High Hazard Area”
definition at 44 CFR 9.4, which is used
for FEMA grant programs. Terms are
retained as indicated in the proposed
rule.

Comment: Require the use of
preliminary flood maps, Flood
Insurance Studies, and Advisory Base
Flood Elevations where they may be
deemed best available data. A
commenter stated that HUD’s
requirement to use updated and
preliminary data where existing official
published data, such as FIRMs, is not
the “best available information” is a
useful course of action. The commenter
also stated that past experience has
shown that flood events frequently
highlight the inadequacy of older flood

maps and studies. A commenter also
recommended the use of Flood
Insurance Studies (FIS).

HUD Response. HUD agrees with this
comment and will, in the interest of
public safety, require the use of the
latest interim FEMA information. HUD
has also added a reference to FIS at
§55.2(b)(1). In addition, HUD clarifies
that, when available, the latest interim
FEMA information, such as an Advisory
Base Flood Elevation or preliminary
map or study, is the best available
information for the designation of flood
hazard areas or equivalents. If FEMA
information is unavailable or
insufficiently detailed, other Federal,
state, or local data may be used as “best
available information” in accordance
with E.0.11988.

Comment: Mitigation banking should
not be used in an urban area and this
term should be restricted to areas of
open space and significant
environmental areas. Mitigation
banking means the restoration, creation,
enhancement, and, in exceptional
circumstances, preservation of wetlands
and/or other aquatic resources expressly
for the purpose of providing
compensatory mitigation in advance of
authorized impacts to similar resources.
A commenter stated that mitigation
banking could be a “check the box”
analysis.

HUD Response. HUD declines to
adopt the commenter’s
recommendation, although HUD agrees
that mitigation banking, or
compensatory mitigation as defined in
the rule, is not appropriate for all sites.
Due to the various different state and
local mitigation programs around the
United States, HUD supports the
flexibility to allow state and local
governments to determine what is best
for projects. For this reason, the
definition of compensatory mitigation at
§55.2(b)(2) will remain broad as
presented in the proposed rule.

Comment: The proposed definition of
wetlands does not include manmade
wetlands. The commenter stated that the
Environmental Protection Agency (EPA)
and United States Army Corps of
Engineers (USACE) programs often
create wetlands, and these wetlands are
not covered by the definition.

HUD Response. HUD has clarified the
definition based on the commenter’s
recommendation. The definition in the
proposed rule is the definition that is
stated in E.O. 11990. HUD has added a
sentence to the regulatory text of
§55.2(b)(11) to ensure that the
definition covers manmade wetlands
under compensatory programs. The
definition of wetlands at § 55.2(b)(11)
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now includes “constructed wetlands” in
the final regulatory text.

Comment: The Department of Fish
and Wildlife should be involved in
wetlands protection. One commenter
stated that consultation with, or permit
approvals from, the “Department of Fish
and Wildlife”” should be involved with
wetlands protection.

HUD Response. HUD has decided not
to revise the proposed rule language.
HUD encourages its employees and
recipients of financial assistance from
HUD to consult with the United States
Fish and Wildlife Service (USFWS). If
the HUD employee or responsible entity
wants to challenge the USFWS National
Wetlands Inventory (NWI) maps, they
must consult with the USFWS, under
§55.2(b)(11)(ii-iv). In addition, all
federal requirements (including Section
404 permits) and state and local laws
apply to HUD assistance.

Comment: HUD should include all
available sources in wetlands
evaluations. One commenter stated that
all sources should be used in the
wetlands evaluation and not just federal
sources.

HUD Response. HUD declines to
adopt the commenter’s
recommendation. The final rule
encourages the use of other sources in
the wetlands evaluation after using the
NWI maps as primary screening. HUD
does not require, but recommends, other
sources as well as the NWI maps. At
§55.2(b)(11)(iii), the regulatory text
states: ““As secondary screening used in
conjunction with NWI maps, HUD or
the responsible entity is encouraged to
use the Department of Agriculture,
Natural Resources Conservation Service
(NRCS) National Soil Survey (NSS) and
any state and local information
concerning the location, boundaries,
scale, and classification of wetlands
within the action area.”

Comment: Opposition to HUD’s
broadening the use of the 5-Step Process
for repairs, rehabilitations, and
improvements. One commenter opposed
HUD’s proposal to broaden use of the 5-
Step Process which eliminates the
consideration of alternatives at Step 3,
and the two notices at Step 2 and Step
7. The commenter stated that
applications of the 5-Step Process as
provided in the proposed rule would
increase the possible risk to federal
investments in these floodplain areas.
The commenter also stated opposition
to placing some critical actions under
the 5-Step Process; for example, making
hospitals and nursing homes, which are
critical facilities that must be operable
and accessible during flood events,
eligible for the 5-Step Process. A
commenter also questioned what was

meant by the terminology not
“significantly increasing the footprint or
paved areas.”

HUD Response. HUD declines to
accept all of these recommendations,
but has made some changes. HUD has
found that the 5-Step Process has
worked well for repairs, rehabilitations,
and improvements under HUD mortgage
insurance programs, and that using the
full 8-Step Process for these activities
has not resulted in significant
differences in comments or project
outcomes.

HUD has revised the proposed
expansion of types of assistance subject
to the 5-Step Process by requiring in
paragraph (a)(3) and (a)(4) of § 55.12 that
a project be below a threshold of a
“substantial improvement” to be
eligible for the 5-Step Process for
residential and nonresidential
rehabilitations.

“Substantial improvement” is
generally defined as any repair,
reconstruction, modernization, or
improvement of a structure, the cost of
which equals or exceeds 50 percent of
the market value of the structure either:
(1) before the improvement is started; or
(2) if the structure has been damaged
and is being restored, before the damage
occurred. Setting the substantial
improvement criteria as a threshold will
allow less costly repairs and less
damaged housing units to be subject to
expedited processing, while more costly
repairs and more severely damaged
units will continue to be subject to the
full 8-Step Process.

In general, HUD has not received
public comments during its
administration of the 8-Step notice and
comment process for the vast majority of
HUD or HUD-assisted projects that have
not risen to the level of substantial
improvements. However, the public
remains welcome to inspect the full
environmental review record developed
on floodplain impacts, or any other
aspect of environmental reviews.

HUD considers an increase in the
footprint up to 10 percent not to be
significant. This is consistent with the
policy regarding reconstruction in V
Zones under §55.1(c)(3).

Comment: Exemption of certain
activities from the 8-Step Process for
floodplain management compliance.
One commenter opposed the proposed
exemptions for leasing structures
(except those that are in floodways or
Coastal High Hazard Areas, and critical
actions in either the 100-year or 500-
year floodplains), special projects to
increase access for those with special
needs, and activities involving ships or
waterborne vessels. However, the
commenter supported the exemption for

activities that preserve or enhance
natural and beneficial functions of
floodplains.

HUD Response. HUD declines to
adopt the commenter’s recommendation
to delete the exemptions proposed in
the proposed rule, but appreciates the
commenter’s statement supporting the
proposed exemption of activities that
preserve or restore beneficial functions.

HUD has found that the 8-Step
Process has not been beneficial for
projects that only allow access for those
with special needs or involving ships
and waterborne vessels due to the
activities’ lack of impacts or
alternatives. HUD supports greater
participation in the National Flood
Insurance Program. The exception for
leasing requires the purchase of flood
insurance for the structure. HUD also
believes that the economic costs of the
premiums and the financial protection
of the property through insurance are
adequate mitigation where the building
is not owned by HUD or the recipient
of financial assistance.

Comment: Environmental justice is an
unresolved issue. One commenter
questioned how environmental justice
was addressed by HUD.

HUD Response. HUD is charged with
addressing environmental justice under
Executive Order 12898, Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations (dated February 11, 1994
(59 FR 7629)). Executive Order 12898
requires Federal agencies to ensure that
consideration is given to
disproportionately high and adverse
health and environmental effects on
minority and low-income populations.
This analysis is done on a site-by-site
basis by determining the concentration
of minority and low-income populations
and then analyzing environmental and
health risks in the area. Environmental
justice is an integral part of HUD’s
mission. HUD works with multiple
stakeholders and other Federal agencies
in its efforts to assure environmental
justice concerns are addressed and are
part of the environmental review for
HUD-assisted projects. HUD recently
published a final strategy on
environmental justice. (See Department
of Housing and Urban Development
Summary of Public Comments,
Response to Public Comments, and
Final 2012—-2015 Environmental Justice
Strategy, dated April 16, 2012 (77 FR
22599). For a copy of that notice see the
following Web site: http://
portal.hud.gov/hudportal/HUD?src=/
program_offices/sustainable housing
communities. HUD requires
consideration of environmental justice
as part of the floodplain management


http://portal.hud.gov/hudportal/HUD?src=/program_offices/sustainable_housing_communities
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process at § 55.20(c)(2)(ii). Additional
background information on
environmental justice and links can be
found at the following Web site: http://
portal.hud.gov/hudportal/HUD?src=/
program_offices/comm_planning/
environment/review/justice.

Comment: HUD should include birds,
fish, and wildlife in the floodplain
evaluation. A commenter suggested that
HUD include language specifying that
effects on birds, fish, and wildlife be
included in the final rule.

HUD Response. HUD believes that the
proposed rule already included this
language. The rule includes an
evaluation of “Living resources such as
flora and fauna” at § 55.20(d)(1)(ii).
Fauna is typically interpreted to include
all birds, fish, and wildlife of an area.

Comment: Infiltration and stormwater
capture and reuse should have
standards as they can be subject to
contamination or disease. The
commenter stated that oil and gas
contamination as well as aviary disease
should be addressed and suggested that
HUD impose standards.

HUD Response. HUD declines to
adopt the commenter’s
recommendation. HUD relies on other
Federal, state, and local agencies to
regulate water quality issues. Typically,
stormwater capture and reuse involves a
cistern to store the water pending reuse.
This storage isolates the water from
groundwater. In addition, this water is
normally not used for human
consumption. Instead, the water is most
often used for toilets or landscaping. For
these reasons, stormwater standards are
beyond the scope of this rule and are
unnecessary.

Infiltration, as used in this rule,
relates only to flooding and is not meant
to address industrial or other
contamination issues. Any
contamination issues should be
addressed during the environmental
review regulated under the processes
established by § 50.3(i) or § 58.5(i)(2). If
contamination issues cannot be
sufficiently remediated, the project and
HUD financial assistance should be
cancelled, and these techniques should
not be used under §55.20(c)(1).

Comment: The evacuation plans and
routes established by HUD are not
feasible or enforceable. The commenter
stated that the plans and routes were not
feasible or enforceable, and that the
responsible party for the evacuation
plans and routes for critical actions was
not clearly identified.

HUD Response. HUD declines to
adopt any changes to the regulations as
these issues are already addressed.
Depending on the program, either HUD
employees or state or local authorities

are responsible for approving these
routes and plans. All routes and plans
are included in the environmental
record and subject to public review and
monitoring by HUD staff. Further, the
current language has been in the
regulation for at least 18 years and has
produced a number of evacuation plans
for subject properties. HUD will
continue to monitor its own employees
and state and local authorities and to
provide guidance regarding evacuation
plans and routes. HUD also encourages
its employees’ involvement with local
emergency response staff to attain
higher levels of preparedness and safety.

Comment: Allow HUD or a
responsible entity to adopt previous
review processes that were performed by
another responsible entity or HUD. One
commenter supported the provision in
the proposed rule that allows reviews
performed by HUD or a responsible
entity under E.O. 11988 and E.O. 11990
to be adopted by HUD or a different
responsible entity for the same project.

HUD Response. HUD agrees with the
commenter and believes this provision
will eliminate duplication and speed
processing for projects receiving
assistance from multiple programs.

Comment: Use permits issued under
section 404 of the Clean Water Act for
E.O. 11990, Protection of Wetlands,
purposes. A commenter supported
explicitly allowing HUD and HUD’s
recipients of assistance to use permits
issued by state and tribal governments
under section 404 of the Clean Water
Act (33 U.S.C. 1344) (Section 404) in
lieu of performing the first 5 steps of the
8-Step Process.

HUD Response. HUD agrees with this
comment and this provision remains in
the final rule. HUD has changed the text
of the rule to explicitly allow Section
404 permits issued by state and tribal
governments under programs approved
by EPA. HUD also discussed this policy
in the preamble of the proposed rule,
and accordingly, inclusion of specific
language on state and tribal
governments in the final rule language
is consistent with the preamble of the
proposed rule.

Comment: HUD should allow USACE
nationwide permits issued under the
authority provided by Section 404 to be
used in lieu of 5 steps. One commenter
requested that nationwide permits
under Section 404 be allowed to be used
in place of 5 of the steps of the 8-Step
Process.! The commenter also requested

1USACE issues nationwide permits (NWPs) to
authorize certain activities that require Department
of the Army permits under Section 404 of the Clean
Water Act and/or Section 10 of the Rivers and
Harbors Act of 1899. The NWPs authorize activities
that have minimal individual and cumulative

that these permits be allowed to
substitute for 5 steps in the 8-Step
Process for floodplains.

HUD Response. HUD cannot adopt
the commenter’s recommendation as it
is inconsistent with the requirements of
E.O. 11988 to provide two notices to the
public, it focuses on wetlands as
opposed to floodplains, and it would
not result in adequate permitting.
Further, while HUD agrees that many
wetlands are in 100-year floodplains,
HUD is also aware of many wetlands
that are not in floodplains. HUD does
not believe that wetlands outside of the
100-year floodplain are rare on a
nationwide basis and believes that the
Department must provide for these
situations in the rule.

HUD, therefore, cannot allow the
abbreviated 3-Step Process to substitute
for the 8-Step Process in floodplains,
because E.O. 11988 requires two notices
at sec. 2(a)(2) and (4) instead of just one
notice as required by E.O. 11990. As a
result, the single notice under the 3-Step
Process would be insufficient for E.O.
11988 purposes. In addition, the USACE
Section 404 permitting process does not
provide notice or analysis regarding
floodplain impacts, so the permitting
process would not adequately address
the 5 steps, for which HUD is allowing
the permit, to substitute for the
purposes of floodplains and E.O. 11988.

HUD has also chosen not to allow
nationwide permits at this time because
the permits are not as site-specific in
nature as individual permits. While
HUD supports the use of nationwide
permits, it has chosen not to allow these
permits to substitute for 5 steps of the
process. HUD believes that the more
intense review under individual permits
is a better starting point to begin this
process. If HUD and grantees encounter
the anticipated high degree of success
with the streamlined process provided
by this rule using individual permits,
HUD will consider expanding this
streamlined process to nationwide
permits. Additionally, any mitigation
under the nationwide permit could be
used as part of HUD’s 8-Step Process for
E.O. 11990 compliance.

Comment: HUD should allow
applicants to forego 5 steps of the 8-Step
Process for wetlands before a Section
404 permit is secured. One commenter
stated that it is an unreasonable
hardship on the applicant to require the
acquisition of a wetlands permit prior to

adverse effects on the aquatic environment. The
NWPs authorize a variety of activities, such as aids
to navigation, utility lines, bank stabilization
activities, road crossings, stream and wetland
restoration activities, residential developments,
mining activities, commercial shellfish aquaculture
activities, and agricultural activities.


http://portal.hud.gov/hudportal/HUD?src=/program_offices/comm_planning/environment/review/justice
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entering the abbreviated 3-Step
wetlands process.

HUD Response. The 3-Step Process is
only applicable when a permit has been
granted. If the permit has not yet been
granted, the public would not have
access to supporting documentation that
was necessary for the permit. This
information is necessary for HUD to
adequately perform the 8-Step Process
and for HUD to provide adequate notice
to the public as required by E.O. 11990
at sec. 2(b) and NEPA. For these
reasons, HUD will require the full 8-
Step Process unless a Section 404
permit has been issued prior to the
environmental review.

Comment: HUD should not modify
the Categorical Exclusion (CatEx) from
environmental review under NEPA for
minor rehabilitation of one- to four-unit
residential properties by removing the
qualification that the footprint of the
structure may not be increased in a
floodplain or wetland. Two commenters
objected to the proposed removal of the
footprint qualification for the categorical
exclusion for minor rehabilitation of
one- to four-unit residential properties.
One commenter recognized that this
may seem like a trivial matter, but the
expansion can increase risk to the
property or adjacent properties and may
increase the base flood elevation level.

HUD Response. HUD declines to
adopt the commenters’
recommendations, and will retain the
proposed language to remove the
footprint qualification in the final rule.
HUD assistance for minor
rehabilitations in a floodplain or
wetland will remain subject to E.O.
11988 and E.O. 11990 8-Step-process
review, unless 24 CFR 55.12(b)(2) or
another exception applies. However, a
full environmental assessment will no
longer be required unless extraordinary
circumstances indicate the potential of
significant environmental impact. HUD
has found that a full environmental
assessment has not been productive in
the past. Further, this change will
subject rehabilitations of one- to four-
unit properties to the same review level
as new construction of one- to four-unit
buildings, which are currently
categorically excluded at 24 CFR
58.35(a)(4), instead of requiring a greater
level of review.

III. Comment on Solicitation of Views
on Requirement That Critical Actions
Be Undertaken at the 500-Year Base
Flood Elevation

Comment: HUD should require that
critical actions be elevated to the 500-
year floodplain level. The commenter
supported HUD’s potential change
submitted for public comment requiring

that all new construction of “critical
actions” in the 100- or 500-year
floodplain level be elevated to the 500-
year base flood elevation. The
commenter supported making this
change because those actions, such as
funding a community wastewater
facility, can be among the most
significant investments a community
will make. Further, such type of facility
must be operable during and after a
flood event. The commenter also
supported, as HUD requested comment
on, consistency with the Water
Resources Council guidance on critical
actions.

HUD Response. HUD appreciates the
commenter’s support. HUD has decided,
however, not to make any changes to
address moving “critical actions” at this
time. HUD intends to gather more data
to analyze factors such as, perhaps,
costs and benefits, safety, and project
viability. HUD will continue to research
the impact of allowing critical actions
below the 500-year base flood elevation,
and, if adequate data is available,
propose changes to HUD regulations at
§55.20(e).

IV. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866 (E.O.
12866) (Regulatory Planning and
Review), a determination must be made
whether a regulatory action is
significant and, therefore, subject to
review by the Office of Management and
Budget (OMB) in accordance with the
requirements of the order.

Executive Order 13563 (E.O. 13563)
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” E.O.
13563 also directs that, where relevant,
feasible, and consistent with regulatory
objectives, and to the extent permitted
by law, agencies are to identify and
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public.
This rule was determined to be a
“significant regulatory action” as
defined in section 3(f) of E.O. 12866
(although not an economically
significant regulatory action, as
provided under section 3(f)(1) of the
Executive Order).

As discussed in this preamble, this
rule revises HUD’s regulations for the
protection of wetlands and floodplains
to incorporate existing procedures for
E.O. 11990 Protection of Wetlands and,

in certain instances, to allow recipients
of HUD assistance to use permits issued
under section 404 of the Clean Water
Act in lieu of 5 steps of E.O. 11990’s 8-
Step Process. With respect to
floodplains, with some exceptions, the
rule prohibits HUD funds or mortgage
insurance for the construction of new
structures in Coastal High Hazard Areas.
The rule thus streamlines processes and
codifies procedures that are currently
addressed in guidance.

Regulatory Impact Analysis

The Office of Management and Budget
(OMB) reviewed this regulation under
E.O. 12866 (entitled “Regulatory
Planning and Review”). The regulation
has been determined to be a ““significant
regulatory action,” as defined in section
3(f) of E.O. 12866, but not economically
significant, as provided in section 3(f)(1)
of the Executive Order.

The majority of the regulatory changes
made by this rule will have minor
economic effects. The primary purpose
of this rule is to streamline the existing
procedures pertaining to floodplain
management and protection of
wetlands. However, two changes
proposed by HUD are anticipated to
have some economic effect. These two
changes are: (1) HUD’s streamlining the
approval process for rehabilitations,
repairs, and improvements of HUD-
funded properties in floodplains and
wetlands; and (2) HUD’s prohibiting
new construction that would either be
funded by HUD or have mortgages
insured by FHA in Coastal High Hazard
Areas. The streamlined process for
rehabilitations will lower costs for
projects, which could induce more
improvement activities. The prohibition
of new construction in Coastal High
Hazard Areas could affect the siting of
properties, but these projects are rarely
proposed or approved even in the
absence of a prohibition.

Streamlined Procedures for Minor
Repairs and Improvements of Properties
in Floodplains

HUD or responsible entities reviewing
proposals for rehabilitations, repairs,
and improvements to multifamily
properties located in floodplains are
required to follow the 8-Step Process to
minimize the impact to floodplains.
This rule abbreviates the process for
these proposals because the process no
longer requires public notices or the
consideration of alternatives for
floodplain Executive order compliance.
The benefits of this change arise from
the reduced compliance costs associated
with the eliminated steps. Total labor
compliance costs for the entire 8-Step
Process have been estimated at $320 per
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project. A more detailed step-by-step
cost estimate is not available.

Without precise estimate concerning
the costs of the specific steps
eliminated, HUD ran Monte Carlo
simulations to estimate the percentage
reduction in costs. Any one step is
assumed to have a cost of either 0 and
1 units of effort. Fixed costs are
assumed to equal the number of steps
less variable costs so that all of the
randomized cost functions result in the
same total cost. Expected variable costs
are equal to 4 units 72 x 8). Eliminating
3 steps could result in a reduction of
between 0 and 3 units of effort. Of the
eight possible combinations, a reduction
of 1.5 is the average. Thus, the average
reduction in total costs would be 18.75
percent, which we observe in
simulations. The median and mode of
our distribution is often lower, however,
and equal to 12.5 percent. For this
reason we use a range of between 10 and
15 percent as a measure of central
tendency.

If eliminating the 3 steps saves 10 to
15 percent of the total labor cost of
compliance, then each rehabilitation
project would save between $32 and
$48. Costs to publish the notices would
be added to this amount for the overall
cost of compliance. The precise number
of proposed rehabilitation, repair, and
improvement projects is not available,
although the overall number is
estimated through a survey of HUD field
staff to be less than 100 annually.
Although the reduced compliance costs
could, on the margin, induce an
increase in the requests for funding, that
increase is unlikely considering that the
cost of these projects generally range
from thousands to millions of dollars.
For this analysis, HUD estimates an
annual total of 100 projects, including
the induced projects. One hundred such
projects would produce benefits ranging
from $3,200 and $4,800 plus minimal
costs of publication. Since these
assessments rarely lead to a different
outcome for rehabilitation, repair, and
improvement projects, the lost benefits
(additional public notice) of not
conducting a full floodplain
assessment—the cost of this provision—
are negligible. These publication steps
are typically not costly beyond the
publication costs due to HUD providing
notice templates to HUD staff and
recipients.

Prohibition on New Construction in
Coastal High Hazard Areas

Prohibiting new construction in
Coastal High Hazard Areas would force
developers to locate HUD-funded or
FHA-insured properties out of hazard
areas subject to high velocity waters.

This prohibition would not affect
developments that are destroyed by
floods and that need to be rebuilt.
Existing property owners interested in
developing in Coastal High Hazard
Areas would either incur transaction
costs from selling the existing property
and purchasing an alternative site, or
obtain a more expensive source of
funding/assistance. HUD would prefer
to mitigate existing units from storm
damage rather than increase the number
of units in these areas. In addition,
increasing the footprint of structures in
Coastal High Hazard Areas can prevent
open spaces from absorbing the storm
surge and increase debris that will be
carried inland causing additional
damage to preexisting structures.

Based on HUD’s records, it is
extremely rare for HUD to fund, or
provide mortgage insurance for, a new
construction proposal in these coastal
areas. HUD found only one project that
had been completed in a Coastal High
Hazard Area, and one additional project
was recently under review but never
built. These projects were
approximately 6 years apart.

The benefits are not expected to be
significant because only very few
properties appear to be affected (2 over
6 years). Calculating the benefits (as
measured by the reduction in expected
damage) would require an extensive
analysis of weather data. Additionally,
the use of sea walls and dunes has
effectively removed areas from V
Zones 2 in many areas by protecting
structures from storm surge. This type of
approach would eliminate some risk
and lower flood insurance costs while
allowing the land to be developed with
HUD funds. However, it would be
difficult to estimate the number of
seawalls and dunes, if any, that would
be built due to this rule change. HUD
believes that this provision will not
have a significant impact. For
developers preferring to build in V
Zones, this rule would require them to
acquire an alternate source of funding or
mortgage insurance or relocate to a
potentially less preferable location.

Preference for Nonstructural
Alternatives

When HUD or recipients analyze
alternatives, the nonstructural
alternative should be chosen if all other
factors are considered to be equal. This
complies with E.O. 11988’s purpose of
avoiding floodplain development. This
provision is intended to focus on
resiliency in the 8-Step Process.

2Coastal areas with a 1 percent or greater chance
of flooding and an additional hazard associated
with storm waves.

The provision is advisory and is not
a binding requirement. If a
decisionmaker were to avoid floodplain
development, the cost savings
associated with not purchasing flood
insurance, floodproofing or elevating, or
creating and maintaining a levee would
result in cost savings. In addition,
threats to safety and investment would
also decrease as the hazard area is
avoided. This provision helps HUD
accomplish its mission of supplying
safe, decent, and affordable housing.

Use of Individual Permits Under Section
404 of the Clean Water Act for HUD
Executive Order 11990 Processing
Where All Wetlands Are Covered by the
Permit

This final rule permits recipients of
HUD assistance to use permits issued by
state and tribal governments under
section 404 of the Clean Water Act in
lieu of 5 steps of the E.O. 11990 8-Step
Process. Specifically, the rule permits
applicants that have obtained an
individual Section 404 permit to submit
it with his or her application for a HUD
program. By doing so, HUD or the
responsible entity assuming HUD’s
authority would only need to complete
the last 3 steps of the 8-Step Process.
HUD expects that this provision would
apply to fewer than five projects a year
since recipients generally complete an
environmental review prior to obtaining
a Section 404 permit or general or
nationwide permit. As a result, HUD has
determined that the costs and benefits of
eliminating these steps, specifically the
reduced delay of one notice and cost of
documenting other steps, would be
minimal.

Accordingly, this regulation is
expected to create an annual economic
impact ranging from $3,200 to $4,800,
which are avoided costs resulting from
a streamlined approval process for
rehabilitations of properties located in
floodplains. Thus, the implementation
of this rule will not create an impact
exceeding the $100 million threshold
established by E.O. 12866.

The docket file is available for public
inspection in the Regulations Division,
Office of General Counsel, Department
of Housing and Urban Development,
451 7th Street SW., Room 10276,
Washington, DC 20410-0500. Due to
security measures at the HUD
Headquarters building, please schedule
an appointment to review the docket file
by calling the Regulations Division at
202—402-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339 (this is
a toll-free number).
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Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule would not have a
significant economic impact on a
substantial number of small entities.
This final rule will not have a
significant economic impact on a
substantial number of small entities.

As discussed more fully in the
Background section of the preamble,
this final rule is largely a procedural
rule that codifies HUD’s existing
policies and procedures implementing
E.O. 11990, Protection of Wetlands. The
goal of E.O. 11990 is to prevent adverse
impacts associated with the destruction
or modification of wetlands. E.O. 11990
establishes a uniform set of
requirements designed to meet this goal,
which are applicable to both large and
small entities that propose to use HUD
financial assistance in wetlands. HUD is
codifying these procedures in 24 CFR
part 55 to increase consistency and
transparency in these processes and to
reduce confusion when working with
other Federal agencies. The rule also
broadens the use of the abbreviated 8-
Step Process, also known as the 5-Step
Process, used by HUD and responsible
entities when considering the impact on
floodplains in connection with the
repair of existing structures.
Specifically, the rule authorizes the use
of the abbreviated process for all of
HUD’s rehabilitation programs. The
current regulations limit the use of the
abbreviated process to repairs financed
under HUD’s mortgage insurance
programs. Finally, the rule requires the
use of preliminary flood maps and
advisory base flood elevations where
FEMA has determined that existing
FIRMs may not be the best available
information.

Section 601 of the Regulatory
Flexibility Act defines the term ‘“‘small
entity” to include small businesses,
small organizations, and small
governmental jurisdictions. HUD asserts
that this rule would neither increase the
incidence of floodplain and wetlands
assessments nor increase the burdens
associated with carrying out such an
assessment. As discussed above, the
focus of this rule is to codify procedures
for protection of wetlands that are
already in place. The rule would not
prohibit HUD support of activities in
floodplains or wetlands (except for
certain activities in Coastal High Hazard
Areas), but would create a consistent
departmental policy governing such

support. HUD’s codification of these
procedures will neither increase the
incidence of floodplain and wetlands
assessment nor increase the burdens of
carrying out an assessment. The rule
also streamlines floodplain and wetland
environmental review procedures to
avoid unnecessary processing delays. As
described in HUD’s Regulatory Impact
Analysis, the benefits of HUD’s
streamlined floodplain and wetland
review will provide a beneficial cost
impact on entities of all sizes and
decrease burdens on both large and
small entities.

This final rule contains several other
provisions that will reduce
administrative burden for entities of all
sizes. It removes the footprint
qualification for the categorical
exclusion for minor rehabilitation of
one- to four-unit residential properties
and, to avoid unnecessary delays,
exempts leasing from the 8-Step Process
for floodplain management where the
building is insured with the National
Flood Insurance Program and not
located in a floodway or Coastal High
Hazard Area. Exemptions are also added
for special projects directed to the
removal of material and architectural
barriers that restrict the mobility of and
accessibility to elderly and persons with
disabilities, and activities that involve
ships or waterborne vessels. The rule
also exempts from review activities that
restore and preserve natural and
beneficial functions of floodplains and
wetlands. Together, these changes will
reduce administrative burdens and
unnecessary delays and assist
communities that choose to engage in
actions beneficial to floodplains and
wetlands.

In HUD’s December 12, 2011,
proposed rule, HUD certified that this
rule would not have a significant
economic impact on a substantial
number of small entities and invited
public comment on HUD’s certification.
HUD received no comment in response
to its certification. Therefore, the
undersigned has determined that the
rule will not have a significant
economic impact on a substantial
number of small entities.

Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to environment
was made at the proposed rule stage in
accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of NEPA (42 U.S.C.
4332(2)(C)). The FONSI remains
applicable to this final rule and is
available for public inspection at
www.regulations.gov under docket
number FR-5423-F-02. The FONSI is

also available for public inspection
between the hours of 8 a.m. and 5 p.m.,
weekdays, in the Regulations Division,
Office of General Counsel, Room 10276,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the FONSI by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at (800) 877—8339 (this is
a toll-free number).

E.O. 13132 Federalism

E.O. 13132 (entitled “Federalism”)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial
direct compliance costs on state and
local governments and is not required
by statute, or preempts state law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Order. This rule does not have
federalism implications and would not
impose substantial direct compliance
costs on state and local governments nor
preempt state law within the meaning of
the Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for Federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and on
the private sector. This rule does not
impose any Federal mandates on any
state, local, or tribal governments, or on
the private sector, within the meaning of
UMRA.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been submitted to OMB for review and
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520 et seq.). The information collection
requirement for Floodplain Management
and Wetland Protection is assigned
OMB control number 2506—0151. The
information collection requirements in
this final rule include largely
preexisting information collection
requirements. However, the preexisting
information collection requirements are
being revised to reduce the paperwork
burden. Specifically, the information
collection requirements reflect a slight
decrease to the paperwork burden as a
result of revising the scope of assistance
eligible for the streamlined 5-Step
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Process. Under the rule, recipients’
actions under any HUD program for the
repair, rehabilitation, modernization, or
improvement of existing multifamily
housing projects are eligible for the 5-
Step Process for residential and
nonresidential rehabilitations as long as
the action does not meet the threshold
of substantial improvement under
§55.2(b)(10). Similarly, financial

assistance for weatherizations and
floodplain and wetland restoration
activities would also be granted the use
of the shortened 5-Step Process. These
changes will allow for expedited
processing and a decreased amount of
analysis for projects that have no or
little adverse impact or have beneficial
effects.

The sections in this rule that contain
the current information collection
requirements and the upcoming
revisions that are awaiting OMB
approval, as well as the estimated
adjusted burden of the pending
revisions, are set forth in the following
table.

Total annual
; Number of Total annual | Average hours | Total annual
CFR Section respondents responses per response burden hours ($Z%?rt1r)
§55.20 Decisionmaking process ............ 275 8 2200 $88,000
§55.21 Notification of floodplain hazard 300 1 300 12,000
TOAIS . 575 9 2500 100,000

All estimates include the time for
reviewing instructions, searching
existing data sources, gathering or
maintaining the needed data, and
reviewing the information. The docket
file is available for public inspection.
For information on, or a copy of, the
paperwork package submitted to OMB,
contact Colette Pollard at 202—708-0306
(this is not a toll-free number) or via
email at Colette.Pollard@hud.gov. In
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless the collection displays a valid
OMB control number.

List of Subjects

24 CFR Part 50
Environmental impact statements.

24 CFR Part 55

Environmental impact statements,
Floodplains, Wetlands.

24 CFR Part 58

Community development block
grants, Environmental impact
statements, Grant programs—housing
and community development, Reporting
and recordkeeping requirements.

Accordingly, for the reasons stated in
the preamble above, HUD amends 24
CFR parts 50, 55, and 58 as follows:

PART 50—PROTECTION AND
ENHANCEMENT OF ENVIRONMENTAL
QUALITY

m 1. The authority citation for part 50 is
revised to read as follows:

Authority: 42 U.S.C. 3535(d) and 4332; and
Executive Order 11991, 3 CFR, 1977 Comp.,
p. 123.

m 2.In §50.4, revise paragraphs (b)(2)
and (3) to read as follows:

§50.4 Related federal laws and authorities.

(b) * % %

(2) HUD procedure for the
implementation of Executive Order
11988 (Floodplain Management), (3
CFR, 1977 Comp., p. 117)—24 CFR part
55, Floodplain Management and
Protection of Wetlands.

(3) HUD procedure for the
implementation of Executive Order
11990 (Protection of Wetlands), (3 CFR,
1977 Comp., p. 121)—24 CFR part 55,
Floodplain Management and Protection
of Wetlands.

* * * * *

PART 55—FLOODPLAIN
MANAGEMENT AND PROTECTION OF
WETLANDS

m 3. The authority citation for part 55 is
revised to read as follows:

Authority: 42 U.S.C. 3535(d), 40014128
and 5154a; E.O. 11988, 42 FR 26951, 3 CFR,
1977 Comp., p. 117; E.O. 11990, 42 FR 26961,
3 CFR, 1977 Comp., p 121.

m 4. Revise the part heading for part 55
to read as set forth above.
m 5. Amend §55.1 as follows:
m a. Revise paragraph (a);
m b. Redesignate paragraph (b) as
paragraph (b)(1);
EmC. Adg paragraph (b)(2); and
m d. Revise paragraphs (c)(1), (c)(3)
introductory text, and (c)(3)(i).

The revisions and addition read as
follows:

§55.1 Purpose and basic responsibility.

(a)(1) The purpose of Executive Order
11988, Floodplain Management, is “to
avoid to the extent possible the long and
short-term adverse impacts associated
with the occupancy and modification of
floodplains and to avoid direct or
indirect support of floodplain
development wherever there is a
practicable alternative.”

(2) The purpose of Executive Order
11990, Protection of Wetlands, is ““to
avoid to the extent possible the long-
and short-term adverse impacts
associated with the destruction or
modification of wetlands and to avoid
direct or indirect support of new
construction in wetlands wherever there
is a practicable alternative.”

(3) This part implements the
requirements of Executive Order 11988,
Floodplain Management, and Executive
Order 11990, Protection of Wetlands,
and employs the principles of the
Unified National Program for
Floodplain Management. These
regulations apply to all HUD (or
responsible entity) actions that are
subject to potential harm by location in
floodplains or wetlands. Covered
actions include the proposed
acquisition, construction, demolition,
improvement, disposition, financing,
and use of properties located in
floodplains or wetlands for which
approval is required either from HUD,
under any applicable HUD program, or
from a responsible entity authorized by
24 CFR part 58.

(4) This part does not prohibit
approval of such actions (except for
certain actions in Coastal High Hazard
Areas), but provides a consistent means
for implementing the Department’s
interpretation of the Executive Orders in
the project approval decisionmaking
processes of HUD and of responsible
entities subject to 24 CFR part 58. The
implementation of Executive Orders
11988 and 11990 under this part shall
be conducted by HUD for Department-
administered programs subject to
environmental review under 24 CFR
part 50 and by authorized responsible
entities that are responsible for
environmental review under 24 CFR
part 58.
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(5) Nonstructural alternatives to
floodplain development and the
destruction of wetlands are both favored
and encouraged to reduce the loss of life
and property caused by floods, and to
restore the natural resources and
functions of floodplains and wetlands.
Nonstructural alternatives should be
discussed in the decisionmaking
process where practicable.

(b)* * *

(2) Under section 582 of the National
Flood Insurance Reform Act of 1994 (42
U.S.C. 5154a), HUD disaster assistance
that is made available in a special flood
hazard area may not be used to make a
payment (including any loan assistance
payment) to a person for repair,
replacement, or restoration of damage to
any personal, residential, or commercial
property if:

(i) The person had previously
received Federal flood disaster
assistance conditioned on obtaining and
maintaining flood insurance; and

(ii) The person failed to obtain and
maintain the flood insurance.

(C) * *x %

(1) Any action other than a
functionally dependent use or
floodplain function restoration activity,
located in a floodway;

* * * * *

(3) Any noncritical action located in
a Coastal High Hazard Area, unless the
action is a functionally dependent use,
existing construction (including
improvements), or reconstruction
following destruction caused by a
disaster. If the action is not a
functionally dependent use, the action
must be designed for location in a
Coastal High Hazard Area. An action
will be considered designed for a
Coastal High Hazard Area if:

(i) In the case of reconstruction
following destruction caused by a
disaster or substantial improvement, the
work meets the current standards for V
zones in FEMA regulations (44 CFR
60.3(e)) and, if applicable, the Minimum
Property Standards for such
construction in 24 CFR
200.926d(c)(4)(iii); or

* * * * *

m 6. Amend §55.2 as follows:

m a. Revise paragraph (a);

m b. Revise paragraphs (b) introductory
text and (b)(1);

m c. Redesignate paragraphs (b)(2)
through (6) and (7) and (8) as paragraphs
(b)(3) through (7) and (9) and (10),
respectively;

m d. Add new paragraphs (b)(2) and
(b)(8);

m e. Revise newly designated paragraph
(b)(9); and

m f. Add paragraph (b)(11).

The revisions read as follows:

§55.2 Terminology.

(a) With the exception of those terms
defined in paragraph (b) of this section,
the terms used in this part shall follow
the definitions contained in section 6 of
Executive Order 11988, section 7 of
Executive Order 11990, and the
Floodplain Management Guidelines for
Implementing Executive Order 11988
(43 FR 6030, February 10, 1978), issued
by the Water Resources Council; the
terms “‘special flood hazard area,”
“criteria,” and ‘“‘Regular Program” shall
follow the definitions contained in
FEMA regulations at 44 CFR 59.1; and
the terms “Letter of Map Revision” and
“Letter of Map Amendment” shall refer
to letters issued by FEMA, as provided
in 44 CFR part 65 and 44 CFR part 70,
respectively.

(b) For purposes of this part, the
following definitions apply:

(1) Coastal high hazard area means
the area subject to high velocity waters,
including but not limited to hurricane
wave wash or tsunamis. The area is
designated on a Flood Insurance Rate
Map (FIRM) or Flood Insurance Study
(FIS) under FEMA regulations. FIRMs
and FISs are also relied upon for the
designation of “100-year floodplains”
(§55.2(b)(9)), “500-year floodplains”
(§55.2(b)(4)), and “floodways”
(§55.2(b)(5)). When FEMA provides
interim flood hazard data, such as
Advisory Base Flood Elevations (ABFE)
or preliminary maps and studies, HUD
or the responsible entity shall use the
latest of these sources. If FEMA
information is unavailable or
insufficiently detailed, other Federal,
state, or local data may be used as “best
available information” in accordance
with Executive Order 11988. However,
a base flood elevation from an interim
or preliminary or non-FEMA source
cannot be used if it is lower than the
current FIRM and FIS.

(2) Compensatory mitigation means
the restoration (reestablishment or
rehabilitation), establishment (creation),
enhancement, and/or, in certain
circumstances, preservation of aquatic
resources for the purposes of offsetting
unavoidable adverse impacts that
remain after all appropriate and
practicable avoidance and minimization
have been achieved.

Examples include, but are not limited
to:

(i) Permittee-responsible mitigation:
On-site or off-site mitigation undertaken
by the holder of a wetlands permit
under section 404 of the Clean Water
Act (or an authorized agent or
contractor), for which the permittee
retains full responsibility;

(ii) Mitigation banking: A permittee’s
purchase of credits from a wetlands
mitigation bank, comprising wetlands
that have been set aside to compensate
for conversions of other wetlands; the
mitigation obligation is transferred to
the sponsor of the mitigation bank; and

(iii) In-lieu fee mitigation: A
permittee’s provision of funds to an in-
lieu fee sponsor (public agency or
nonprofit organization) that builds and
maintains a mitigation site, often after
the permitted adverse wetland impacts
have occurred; the mitigation obligation

is transferred to the in-lieu fee sponsor.
* * * * *

(8) New construction includes
draining, dredging, channelizing, filling,
diking, impounding, and related
activities and any structures or facilities
begun after the effective date of
Executive Order 11990. (See section 7(b)
of Executive Order 11990.)

(9) 100-year floodplain means the
floodplain of concern for this part and
is the area subject to inundation from a
flood having a one percent or greater
chance of being equaled or exceeded in
any given year. (See § 55.2(b)(1) for
appropriate data sources.)

(11) Wetlands means those areas that
are inundated by surface or ground
water with a frequency sufficient to
support, and under normal
circumstances does or would support, a
prevalence of vegetative or aquatic life
that requires saturated or seasonally
saturated soil conditions for growth and
reproduction. Wetlands generally
include swamps, marshes, bogs, and
similar areas such as sloughs, potholes,
wet meadows, river overflows, mud
flats, and natural ponds. This definition
includes those wetland areas separated
from their natural supply of water as a
result of activities such as the
construction of structural flood
protection methods or solid-fill road
beds and activities such as mineral
extraction and navigation
improvements. This definition includes
both wetlands subject to and those not
subject to section 404 of the Clean Water
Act as well as constructed wetlands.
The following process shall be followed
in making the wetlands determination:

(i) HUD or, for programs subject to 24
CFR part 58, the responsible entity,
shall make a determination whether the
action is new construction that is
located in a wetland. These actions are
subject to processing under the § 55.20
decisionmaking process for the
protection of wetlands.

(ii) As primary screening, HUD or the
responsible entity shall verify whether
the project area is located in proximity
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to wetlands identified on the National
Wetlands Inventory (NWI). If so, HUD or
the responsible entity should make a
reasonable attempt to consult with the
Department of the Interior, Fish and
Wildlife Service (FWS), for information
concerning the location, boundaries,
scale, and classification of wetlands
within the area. If an NWI map indicates
the presence of wetlands, FWS staff, if
available, must find that no wetland is
present in order for the action to
proceed without further processing.
Where FWS staff is unavailable to
resolve any NWI map ambiguity or
controversy, an appropriate wetlands
professional must find that no wetland
is present in order for the action to
proceed without § 55.20 processing.

(iii) As secondary screening used in
conjunction with NWI maps, HUD or
the responsible entity is encouraged to
use the Department of Agriculture,
Natural Resources Conservation Service
(NRCS) National Soil Survey (NSS) and
any state and local information
concerning the location, boundaries,
scale, and classification of wetlands
within the action area.

(iv) Any challenges from the public or
other interested parties to the wetlands
determinations made under this part
must be made in writing to HUD (or the
responsible entity authorized under 24
CFR part 58) during the commenting
period and must be substantiated with
verifiable scientific information.
Commenters may request a reasonable
extension of the time for the
commenting period for the purpose of
substantiating any objections with
verifiable scientific information. HUD or
the responsible entity shall consult FWS
staff, if available, on the validity of the
challenger’s scientific information prior
to making a final wetlands
determination.

m 7.In § 55.3, revise paragraphs (a)(1),
(b)(1) and (2), and (c) and add paragraph
(d) to read as follows:

§55.3 Assignment of responsibilities.

(a)(1) The Assistant Secretary for
Community Planning and Development
(CPD) shall oversee:

(i) The Department’s implementation
of Executive Orders 11988 and 11990
and this part in all HUD programs; and

(ii) The implementation activities of
HUD program managers and, for HUD
financial assistance subject to 24 CFR

part 58, of grant recipients and
responsible entities.
* * * * *

(b) * % %

(1) Ensure compliance with this part
for all actions under their jurisdiction
that are proposed to be conducted,
supported, or permitted in a floodplain
or wetland;

(2) Ensure that actions approved by
HUD or responsible entities are
monitored and that any prescribed
mitigation is implemented;

(c) Responsible Entity Certifying
Officer. Certifying Officers of
responsible entities administering or
reviewing activities subject to 24 CFR
part 58 shall comply with this part in
carrying out HUD-assisted programs.
Certifying Officers of responsible
entities subject to 24 CFR part 58 shall
monitor approved actions and ensure
that any prescribed mitigation is
implemented.

(d) Recipient. Recipients subject to 24
CFR part 58 shall monitor approved
actions and ensure that any prescribed
mitigation is implemented. Recipients
shall:

(1) Supply HUD (or the responsible
entity authorized by 24 CFR part 58)
with all available, relevant information
necessary for HUD (or the responsible
entity) to perform the compliance
required by this part; and

(2) Implement mitigating measures
required by HUD (or the responsible
entity authorized by 24 CFR part 58)
under this part or select alternate
eligible property.

m 8. The heading for subpart B is revised
to read as follows:

Subpart B—Application of Executive
Orders on Floodplain Management and
Protection of Wetlands

m 9. Revise § 55.10 to read as follows:

§55.10 Environmental review procedures
under 24 CFR parts 50 and 58.

(a) Where an environmental review is
required under the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.), and 24
CFR part 50 or part 58, compliance with
this part shall be completed before the
completion of an environmental
assessment (EA), including a finding of
no significant impact (FONSI), or an

environmental impact statement (EIS),
in accordance with the decision points
listed in 24 CFR 50.17(a) through (h), or
before the preparation of an EA under
24 CFR 58.40 or an EIS under 24 CFR
58.37. For types of proposed actions that
are categorically excluded from NEPA
requirements under 24 CFR part 50 (or
part 58), compliance with this part shall
be completed before the Department’s
initial approval (or approval by a
responsible entity authorized by 24 CFR
part 58) of proposed actions in a
floodplain or wetland.

(b) The categorical exclusion of
certain proposed actions from
environmental review requirements
under NEPA and 24 CFR parts 50 and
58 (see 24 CFR 50.20 and 58.35(a)) does
not exclude those actions from
compliance with this part.

m 10. Revise § 55.11 to read as follows:

§55.11 Applicability of Subpart C
decisionmaking process.

(a) Before reaching the decision points
described in §55.10(a), HUD (for
Department-administered programs) or
the responsible entity (for HUD
financial assistance subject to 24 CFR
part 58) shall determine whether
Executive Order 11988, Executive Order
11990, and this part apply to the
proposed action.

(b) If Executive Order 11988 or
Executive Order 11990 and this part
apply, the approval of a proposed action
or initial commitment shall be made in
accordance with this part. The primary
purpose of Executive Order 11988 is “to
avoid to the extent possible the long and
short term adverse impacts associated
with the occupancy and modification of
floodplains and to avoid direct or
indirect support of floodplain
development wherever there is a
practicable alternative.” The primary
purpose of Executive Order 11990 is “to
avoid to the extent possible the long and
short-term adverse impacts associated
with the destruction or modification of
wetlands and to avoid direct or indirect
support of new construction in wetlands
wherever there is a practicable
alternative.”

(c) The following table indicates the
applicability, by location and type of
action, of the decisionmaking process
for implementing Executive Order
11988 and Executive Order 11990 under
subpart C of this part.
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TABLE 1

Type of proposed action
(new reviewable action or
an amendment) 1

Type of proposed action

Floodways

Coastal high hazard areas

Wetlands or 100-year
floodplain outside coastal
high hazard area and
floodways

Nonwetlands area outside
of the 100-year and within
the 500-year floodplain

Critical Actions as defined
in §55.12(b)(2).

Noncritical actions not ex-
cluded under §55.12(b)
or (c).

Critical actions not al-
lowed.

Allowed only if the pro-
posed non-critical action
is a functionally depend-
ent use and processed
under §55.20.2

Critical actions not al-
lowed.

Allowed only if the pro-
posed noncritical action
is processed under
§55.202andis (1) a

Allowed if the proposed
critical action is proc-
essed under §55.20.2

Allowed if proposed non-
critical action is proc-
essed under §55.20.2

Allowed if the proposed
critical action is proc-
essed under §55.20.2

Any noncritical action is al-
lowed without proc-
essing under this part.

functionally dependent
use, (2) existing con-
struction (including im-
provements), or (3) re-
construction following
destruction caused by a
disaster. If the action is
not a functionally de-
pendent use, the action
must be designed for lo-
cation in a Coastal High
Hazard Area under
§55.1(c)(3).

1Under Executive Order 11990, the decisionmaking process in §55.20 only applies to Federal assistance for new construction in wetlands lo-

cations.

20r those paragraphs of §55.20 that are applicable to an action listed in §55.12(a).

m 11. Revise 55.12 to read as follows:

§55.12 Inapplicability of 24 CFR part 55 to
certain categories of proposed actions.

(a) The decisionmaking steps in
§55.20(b), (c), and (g) (steps 2, 3, and 7)
do not apply to the following categories
of proposed actions:

(1) HUD’s or the recipient’s actions
involving the disposition of acquired
multifamily housing projects or “‘bulk
sales” of HUD-acquired (or under part
58 of recipients’) one- to four-family
properties in communities that are in
the Regular Program of National Flood
Insurance Program and in good standing
(i.e., not suspended from program
eligibility or placed on probation under
44 CFR 59.24). For programs subject to
part 58, this paragraph applies only to
recipients’ disposition activities that are
subject to review under part 58.

(2) HUD’s actions under the National
Housing Act (12 U.S.C. 1701) for the
purchase or refinancing of existing
multifamily housing projects, hospitals,
nursing homes, assisted living facilities,
board and care facilities, and
intermediate care facilities, in
communities that are in good standing
under the NFIP.

(3) HUD’s or the recipient’s actions
under any HUD program involving the
repair, rehabilitation, modernization,
weatherization, or improvement of
existing multifamily housing projects,
hospitals, nursing homes, assisted living
facilities, board and care facilities,

intermediate care facilities, and one- to
four-family properties, in communities
that are in the Regular Program of the
National Flood Insurance Program
(NFIP) and are in good standing,
provided that the number of units is not
increased more than 20 percent, the
action does not involve a conversion
from nonresidential to residential land
use, the action does not meet the
thresholds for ““substantial
improvement” under § 55.2(b)(10), and
the footprint of the structure and paved
areas is not significantly increased.

(4) HUD’s or the recipient’s actions
under any HUD program involving the
repair, rehabilitation, modernization,
weatherization, or improvement of
existing nonresidential buildings and
structures, in communities that are in
the Regular Program of the NFIP and are
in good standing, provided that the
action does not meet the thresholds for
“substantial improvement” under
§55.2(b)(10) and that the footprint of the
structure and paved areas is not
significantly increased.

(b) The decisionmaking process in
§55.20 shall not apply to the following
categories of proposed actions:

(1) HUD’s mortgage insurance actions
and other financial assistance for the
purchasing, mortgaging or refinancing of
existing one- to four-family properties in
communities that are in the Regular
Program of the NFIP and in good
standing (i.e., not suspended from
program eligibility or placed on

probation under 44 CFR 59.24), where
the action is not a critical action and the
property is not located in a floodway or
Coastal High Hazard Area;

(2) Financial assistance for minor
repairs or improvements on one- to four-
family properties that do not meet the
thresholds for “substantial
improvement” under § 55.2(b)(10);

(3) HUD or a recipient’s actions
involving the disposition of individual
HUD-acquired, one- to four-family
properties;

(4) HUD guarantees under the Loan
Guarantee Recovery Fund Program (24
CFR part 573) of loans that refinance
existing loans and mortgages, where any
new construction or rehabilitation
financed by the existing loan or
mortgage has been completed prior to
the filing of an application under the
program, and the refinancing will not
allow further construction or
rehabilitation, nor result in any physical
impacts or changes except for routine
maintenance; and

(5) The approval of financial
assistance to lease an existing structure
located within the floodplain, but only
if;

(i) The structure is located outside the
floodway or Coastal High Hazard Area,
and is in a community that is in the
Regular Program of the NFIP and in
good standing (i.e., not suspended from
program eligibility or placed on
probation under 44 CFR 59.24);
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(ii) The project is not a critical action;
and

(ii1) The entire structure is or will be
fully insured or insured to the
maximum under the NFIP for at least
the term of the lease.

(c) This part shall not apply to the
following categories of proposed HUD
actions:

(1) HUD-assisted activities described
in 24 CFR 58.34 and 58.35(b);

(2) HUD-assisted activities described
in 24 CFR 50.19, except as otherwise
indicated in § 50.19;

(3) The approval of financial
assistance for restoring and preserving
the natural and beneficial functions and
values of floodplains and wetlands,
including through acquisition of such
floodplain and wetland property, but
only if:

(i) The property is cleared of all
existing structures and related
improvements;

(ii) The property is dedicated for
permanent use for flood control,
wetland protection, park land, or open
space; and

(iii) A permanent covenant or
comparable restriction is placed on the
property’s continued use to preserve the
floodplain or wetland from future
development.

(4) An action involving a
repossession, receivership, foreclosure,
or similar acquisition of property to
protect or enforce HUD’s financial
interests under previously approved
loans, grants, mortgage insurance, or
other HUD assistance;

(5) Policy-level actions described at
24 CFR 50.16 that do not involve site-
based decisions;

(6) A minor amendment to a
previously approved action with no
additional adverse impact on or from a
floodplain or wetland;

(7) HUD'’s or the responsible entity’s
approval of a project site, an incidental
portion of which is situated in an
adjacent floodplain, including the
floodway or Coastal High Hazard Area,
or wetland, but only if:

(i) The proposed construction and
landscaping activities (except for minor
grubbing, clearing of debris, pruning,
sodding, seeding, or other similar
activities) do not occupy or modify the
100-year floodplain (or the 500-year
floodplain for critical actions) or the
wetland;

(ii) Appropriate provision is made for
site drainage that would not have an
adverse effect on the wetland; and

(iii) A permanent covenant or
comparable restriction is placed on the
property’s continued use to preserve the
floodplain or wetland;

(8) HUD’s or the responsible entity’s
approval of financial assistance for a

project on any nonwetland site in a
floodplain for which FEMA has issued:

(i) A final Letter of Map Amendment
(LOMA), final Letter of Map Revision
(LOMR), or final Letter of Map Revision
Based on Fill (LOMR-F) that removed
the property from a FEMA-designated
floodplain location; or

(ii) A conditional LOMA, conditional
LOMR, or conditional LOMR-F if HUD
or the responsible entity’s approval is
subject to the requirements and
conditions of the conditional LOMA or
conditional LOMR;

(9) Issuance or use of Housing
Vouchers, Certificates under the Section
8 Existing Housing Program, or other
forms of rental subsidy where HUD, the
awarding community, or the public
housing agency that administers the
contract awards rental subsidies that are
not project-based (i.e., do not involve
site-specific subsidies);

(10) Special projects directed to the
removal of material and architectural
barriers that restrict the mobility of and
accessibility to elderly and persons with
disabilities;

(11) The approval of financial
assistance for acquisition, leasing,
construction, rehabilitation, repair,
maintenance, or operation of ships and
other waterborne vessels that will be
used for transportation or cruises and
will not be permanently moored.

(12) The approval of financial
assistance for restoring and preserving
the natural and beneficial functions and
values of floodplains and wetlands,
including through acquisition of such
floodplain and wetland property, but
only if:

(1) The property is cleared of all
existing structures and related
improvements;

(ii) The property is dedicated for
permanent use for flood control,
wetland protection, park land, or open
space; and

(iii) A permanent covenant or
comparable restriction is placed on the
property’s continued use to preserve the
floodplain or wetland from future
development.

m 12. The heading for subpart C is
revised to read as follows:

Subpart C—Procedures for Making
Determinations on Floodplain
Management and Protection of
Wetlands

m 13. Amend § 55.20 by revising the
introductory text and paragraphs (a), (b)
introductory text, (b)(3), (c), (d), (e), (),
(g)(1), and (h) to read as follows:

§55.20 Decisionmaking process.

Except for actions covered by
§55.12(a), the decisionmaking process

for compliance with this part contains
eight steps, including public notices and
an examination of practicable
alternatives when addressing
floodplains and wetlands. The steps to
be followed in the decisionmaking
process are as follows:

(a) Step 1. Determine whether the
proposed action is located in the 100-
year floodplain (500-year floodplain for
critical actions) or results in new
construction in a wetland. If the action
does not occur in a floodplain or result
in new construction in a wetland, then
no further compliance with this part is
required. The following process shall be
followed by HUD (or the responsible
entity) in making wetland
determinations.

(1) Refer to § 55.28(a) where an
applicant has submitted with its
application to HUD (or to the recipient
under programs subject to 24 CFR part
58) an individual Section 404 permit
(including approval conditions and
related environmental review).

(2) Refer to § 55.2(b)(11) for making
wetland determinations under this part.

(3) For proposed actions occurring in
both a wetland and a floodplain,
completion of the decisionmaking
process under § 55.20 is required
regardless of the issuance of a Section
404 permit. In such a case, the wetland
will be considered among the primary
natural and beneficial functions and
values of the floodplain.

(b) Step 2. Notify the public and
agencies responsible for floodplain
management or wetlands protection at
the earliest possible time of a proposal
to consider an action in a 100-year
floodplain (or a 500-year floodplain for
a Critical Action) or wetland and
involve the affected and interested
public and agencies in the

decisionmaking process.
* * * * *

(3) A notice under this paragraph
shall state: The name, proposed
location, and description of the activity;
the total number of acres of floodplain
or wetland involved; the related natural
and beneficial functions and values of
the floodplain or wetland that may be
adversely affected by the proposed
activity; the HUD approving official (or
the Certifying Officer of the responsible
entity authorized by 24 CFR part 58);
and the phone number to call for
information. The notice shall indicate
the hours of HUD or the responsible
entity’s office, and any Web site at
which a full description of the proposed
action may be reviewed.

(c) Step 3. Identify and evaluate
practicable alternatives to locating the
proposed action in a 100-year floodplain
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(or a 500-year floodplain for a Critical
Action) or wetland.

(1) Except as provided in paragraph
(c)(3) of this section, HUD’s or the
responsible entity’s consideration of
practicable alternatives to the proposed
site selected for a project should
include:

(i) Locations outside and not affecting
the 100-year floodplain (or the 500-year
floodplain for a Critical Action) or
wetland;

(ii) Alternative methods to serve the
identical project objective, including
feasible technological alternatives; and

(iii) A determination not to approve
any action proposing the occupancy or
modification of a floodplain or wetland.

(2) Practicability of alternative sites
should be addressed in light of the
following:

(i) Natural values such as topography,
habitat, and hazards;

(ii) Social values such as aesthetics,
historic and cultural values, land use
patterns, and environmental justice; and

(iii) Economic values such as the cost
of space, construction, services, and
relocation.

(3) For multifamily projects involving
HUD mortgage insurance that are
initiated by third parties, HUD’s
consideration of practicable alternatives
should include a determination not to
approve the request.

(d) Step 4. Identify and evaluate the
potential direct and indirect impacts
associated with the occupancy or
modification of the 100-year floodplain
(or the 500-year floodplain for a Critical
Action) or the wetland and the potential
direct and indirect support of floodplain
and wetland development that could
result from the proposed action.

(1) Floodplain evaluation: The focus
of the floodplain evaluation should be
on adverse impacts to lives and
property, and on natural and beneficial
floodplain values. Natural and
beneficial values include:

(i) Water resources such as natural
moderation of floods, water quality
maintenance, and groundwater
recharge;

(ii) Living resources such as flora and
fauna;

(iii) Cultural resources such as
archaeological, historic, and recreational
aspects; and

(iv) Agricultural, aquacultural, and
forestry resources.

(2) Wetland evaluation: In accordance
with Section 5 of Executive Order
11990, the decisionmaker shall consider
factors relevant to a proposal’s effect on
the survival and quality of the wetland.
Among these factors that should be
evaluated are:

(i) Public health, safety, and welfare,
including water supply, quality,

recharge, and discharge; pollution; flood
and storm hazards and hazard
protection; and sediment and erosion;

(ii) Maintenance of natural systems,
including conservation and long-term
productivity of existing flora and fauna;
species and habitat diversity and
stability; natural hydrologic function;
wetland type; fish; wildlife; timber; and
food and fiber resources;

(iii) Cost increases attributed to
wetland-required new construction and
mitigation measures to minimize harm
to wetlands that may result from such
use; and

(iv) Other uses of wetlands in the
public interest, including recreational,
scientific, and cultural uses.

(e) Step 5. Where practicable, design
or modify the proposed action to
minimize the potential adverse impacts
to and from the 100-year floodplain (or
the 500-year floodplain for a Critical
Action) or the wetland and to restore
and preserve its natural and beneficial
functions and values.

(1) Minimization techniques for
floodplain and wetland purposes
include, but are not limited to: the use
of permeable surfaces, natural landscape
enhancements that maintain or restore
natural hydrology through infiltration,
native plant species, bioswales,
evapotranspiration, stormwater capture
and reuse, green or vegetative roofs with
drainage provisions, and Natural
Resource Conservation Service
conservation easements. Floodproofing
and elevating structures, including
freeboard above the required base flood
elevations, are also minimization
techniques for floodplain purposes.

(2) Appropriate and practicable
compensatory mitigation is
recommended for unavoidable adverse
impacts to more than one acre of
wetland. Compensatory mitigation
includes, but is not limited to: permitee-
responsible mitigation, mitigation
banking, in-lieu fee mitigation, the use
of preservation easements or protective
covenants, and any form of mitigation
promoted by state or Federal agencies.
The use of compensatory mitigation
may not substitute for the requirement
to avoid and minimize impacts to the
maximum extent practicable.

(3) Actions covered by § 55.12(a) must
be rejected if the proposed minimization
is financially or physically unworkable.
All critical actions in the 500-year
floodplain shall be designed and built at
or above the 100-year floodplain (in the
case of new construction) and modified
to include:

(i) Preparation of and participation in
an early warning system;

(ii) An emergency evacuation and
relocation plan;

(ii1) Identification of evacuation
route(s) out of the 500-year floodplain;
and

(iv) Identification marks of past or
estimated flood levels on all structures.

(f) Step 6. Reevaluate the proposed
action to determine:

(1) Whether the action is still
practicable in light of exposure to flood
hazards in the floodplain or wetland,
possible adverse impacts on the
floodplain or wetland, the extent to
which it will aggravate the current
hazards to other floodplains or
wetlands, and the potential to disrupt
the natural and beneficial functions and
values of floodplains or wetlands; and

(2) Whether alternatives preliminarily
rejected at Step 3 (paragraph (c)) of this
section are practicable in light of
information gained in Steps 4 and 5
(paragraphs (d) and (e)) of this section.

(i) The reevaluation of alternatives
shall include the potential impacts
avoided or caused inside and outside
the floodplain or wetland area. The
impacts should include the protection
of human life, real property, and the
natural and beneficial functions and
values served by the floodplain or
wetland.

(ii) A reevaluation of alternatives
under this step should include a
discussion of economic costs. For
floodplains, the cost estimates should
include savings or the costs of flood
insurance, where applicable; flood
proofing; replacement of services or
functions of critical actions that might
be lost; and elevation to at least the base
flood elevation for sites located in
floodplains, as appropriate on the
applicable source under § 55.2(b)(1). For
wetlands, the cost estimates should
include the cost of filling the wetlands
and mitigation.

(g) Step 7. (1) If the reevaluation
results in a determination that there is
no practicable alternative to locating the
proposal in the 100-year floodplain (or
the 500-year floodplain for a Critical
Action) or the wetland, publish a final
notice that includes:

(i) The reasons why the proposal must
be located in the floodplain or wetland;

(ii) A list of the alternatives
considered in accordance with
paragraphs(c)(1) and (c)(2) of this
section; and

(iii) All mitigation measures to be
taken to minimize adverse impacts and
to restore and preserve natural and

beneficial functions and values.
* * * * *

(h) Step 8. Upon completion of the
decisionmaking process in Steps 1
through 7, implement the proposed
action. There is a continuing
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responsibility on HUD (or on the
responsible entity authorized by 24 CFR
part 58) and the recipient (if other than
the responsible entity) to ensure that the
mitigating measures identified in Step 7
are implemented.

§55.21 [Amended]

m 14. Amend § 55.21 by removing the
term ‘‘grant recipient” and adding in its
place the term “responsible entity.”

m 15. Revise § 55.24 to read as follows:

§55.24 Aggregation.

Where two or more actions have been
proposed, require compliance with
subpart C of this part, affect the same
floodplain or wetland, and are currently
under review by HUD (or by a
responsible entity authorized by 24 CFR
part 58), individual or aggregated
approvals may be issued. A single
compliance review and approval under
this section is subject to compliance
with the decisionmaking process in
§55.20.

§55.25 [Amended]

m 16. Amend § 55.25 as follows:

m a. Remove, in paragraph (c), the term
“grant recipient” and add in its place
the term “responsible entity;” and

m b. Remove in paragraph (d)(2) the term
“grant recipients” and add in its place
the term “responsible entities.”

m 17.In § 55.26, revise the introductory

text and paragraph (a) to read as follows:

§55.26 Adoption of another agency’s
review under the executive orders.

If a proposed action covered under
this part is already covered in a prior
review performed under either or both
of the Executive Orders by another
agency, including HUD or a different
responsible entity, that review may be
adopted by HUD or by a responsible
entity authorized under 24 CFR part 58,
provided that:

(a) There is no pending litigation
relating to the other agency’s review for
floodplain management or wetland
protection;

* * * * *

m 18. Amend §55.27 as follows:
m a. Revise paragraph (a);
m b. Remove, in paragraph (b), the term
“grant recipient” and add, in its place,
the words ““responsible entity” and;
m c. Remove, in paragraph (c), the term
“grant recipients” and add, in its place,
the words “responsible entities”.

The revision reads as follows:

§55.27 Documentation.

(a) For purposes of compliance with
§55.20, the responsible HUD official
who would approve the proposed action
(or Certifying Officer for a responsible
entity authorized by 24 CFR part 58)
shall require that the following actions
be documented:

(1) When required by § 55.20(c),
practicable alternative sites have been
considered outside the floodplain or
wetland, but within the local housing
market area, the local public utility
service area, or the jurisdictional
boundaries of a recipient unit of general
local government, whichever geographic
area is most appropriate to the proposed
action. Actual sites under review must
be identified and the reasons for the
nonselection of those sites as practicable
alternatives must be described; and

(2) Under §55.20(e)(2), measures to
minimize the potential adverse impacts
of the proposed action on the affected
floodplain or wetland as identified in
§55.20(d) have been applied to the
design for the proposed action.

* * * * *
m 19. Add §55.28 to read as follows:

§55.28 Use of individual permits under
section 404 of the Clean Water Act for HUD
Executive Order 11990 processing where all
wetlands are covered by the permit.

(a) Processing requirements. HUD (or
the responsible entity subject to 24 CFR
part 58) shall not be required to perform
the steps at § 55.20(a) through (e) upon
adoption by HUD (or the responsible
entity) of the terms and conditions of a
Section 404 permit so long as:

(1) The project involves new
construction on a property located
outside of the 100-year floodplain (or
the 500-year floodplain for critical
actions);

(2) The applicant has submitted, with
its application to HUD (or to the
recipient under programs subject to 24
CFR part 58), an individual Section 404
permit (including approval conditions)
issued by the U.S. Army Corps of
Engineers (USACE) (or by a State or
Tribal government under Section 404(h)
of the Clean Water Act) for the proposed
project; and

(3) All wetlands adversely affected by
the action are covered by the permit.

(b) Unless a project is excluded under
§55.12, processing under all of § 55.20
is required for new construction in
wetlands that are not subject to section
404 of the Clean Water Act and for new
construction for which the USACE (or a

State or Tribal government under
section 404(h) of the Clean Water Act)
issues a general permit under Section
404.

PART 58—ENVIRONMENTAL REVIEW
PROCEDURES FOR ENTITIES
ASSUMING HUD ENVIRONMENTAL
RESPONSIBILITIES

m 20. The authority citation for part 58
continues to read as follows:

Authority: 12 U.S.C. 1707 note; 42 U.S.C.
14370(i)(1) and (2), 1437x, 3535(d), 3547,
4332, 4852, 5304(g), 11402, and 12838; E.O.
11514, 3 CFR, 1966-1970, Comp., p. 902, as
amended by E.O. 11991, 3 CFR, 1977 Comp.,
p.123.

m 21.In § 58.5, revise paragraph (b)(2) to
read as follows:

§58.5 Related federal laws and authorities.

* * * * *

(b) * x %

(2) Executive Order 11990, Protection
of Wetlands, May 24, 1977 (42 FR
26961), 3 CFR, 1977 Comp., p. 121, as
interpreted in HUD regulations at 24
CFR part 55, particularly sections 2 and
5 of the order.

* * * * *

m 22.In § 58.6, add paragraph (a)(4) to
read as follows:

§58.6 Other requirements.

* * * * *

(a) * *x %

(4) Flood insurance requirements
cannot be fulfilled by self-insurance
except as authorized by law for
assistance to state-owned projects
within states approved by the Federal
Insurance Administrator consistent with
44 CFR 75.11.

* * * * *

m 23.In §58.35, revise paragraph
(a)(3)(i) to read as follows:

§58.35 Categorical exclusions.
* * * * *

(a) * * %

(3) * % %

(i) In the case of a building for
residential use (with one to four units),
the density is not increased beyond four

units, and the land use is not changed;
* * * * *

Dated: November 6, 2013.
Mark Johnston,
Deputy Assistant Secretary for Special Needs.
[FR Doc. 2013—-27427 Filed 11-14-13; 8:45 am]
BILLING CODE 4210-67-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9641]
RIN 1545-BI64

Reduction or Suspension of Safe
Harbor Contributions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final Regulations.

SUMMARY: This document contains
amendments to regulations relating to
certain cash or deferred arrangements
under section 401(k) and matching
contributions and employee
contributions under section 401 (m).
These regulations provide guidance on
permitted mid-year reductions or
suspensions of safe harbor nonelective
contributions in certain circumstances
for amendments adopted after May 18,
2009. These regulations also revise the
requirements for permitted mid-year
reductions or suspensions of safe harbor
matching contributions for plan years
beginning on or after January 1, 2015.
The regulations affect administrators of,
employers maintaining, participants in,
and beneficiaries of certain defined
contribution plans that satisfy the
nondiscrimination tests of section
401(k) and section 401(m) using one of
the design-based safe harbors.
DATES: Effective Date: These regulations
are effective on November 15, 2013.
Applicability Date: These regulations
generally apply to amendments adopted
after May 18, 2009. The amendments to
the requirements for permitted mid-year
reductions or suspensions of safe harbor
matching contributions apply for plan
years beginning on or after January 1,
2015.

FOR FURTHER INFORMATION CONTACT:
William D. Gibbs at (202) 622—6060 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1545-2191. The collection of
information in these final regulations is
in §1.401(k)-3(g)(2) and § 1.401(m)-
3(h)(2). The collection of information
relates to the new supplemental notice
requirements in the case of a reduction
or suspension of safe harbor nonelective

or matching contributions and the
requirement to include additional
information in the notice required by
§§1.401(k)-3(d), 1.401(k)-3(g), and
1.401(m)-3(h) for certain plans that
would be permitted to reduce or
suspend safe harbor nonelective or
matching contributions for a plan year
even if the employer had not
experienced a business hardship. The
likely recordkeepers are businesses and
other for-profit institutions, nonprofit
institutions, and State and local
governments.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to regulations under sections 401(k) and
401(m) of the Internal Revenue Code.
Section 401(k)(1) provides that a profit-
sharing, stock bonus, pre-ERISA money
purchase, or rural cooperative plan will
not fail to qualify under section 401(a)
merely because it contains a qualified
cash or deferred arrangement. Section
1.401(k)-1(a)(2) defines a cash or
deferred arrangement (CODA) as an
arrangement under which an eligible
employee may make a cash or deferred
election with respect to contributions to,
or accruals or other benefits under, a
plan that is intended to satisfy the
requirements of section 401(a).
Contributions that are made pursuant to
a cash or deferred election under a
qualified CODA are commonly referred
to as elective contributions.

In order for a CODA to be a qualified
CODA, it must satisfy a number of
requirements. For example,
contributions under the CODA must
satisfy either the nondiscrimination test
set forth in section 401(k)(3), called the
actual deferral percentage (ADP) test, or
one of the design-based alternatives in
section 401(k)(11), 401(k)(12), or
401(k)(13). Under the ADP test, the
average percentage of compensation
deferred for eligible highly compensated
employees (HCEs) is compared to the
average percentage of compensation
deferred for eligible nonhighly
compensated employees (NHCEs), and,
if certain deferral percentage limits are

exceeded with respect to HCEs,
corrective action must be taken.

Section 401(k)(12) provides a design-
based safe harbor method under which
a CODA is treated as satisfying the ADP
test if the arrangement meets certain
contribution and notice requirements. A
plan satisfies this designed-based safe
harbor method if the employer makes
specified qualified matching
contributions (QMAGs) for all eligible
NHCEs. The employer can make
QMACs under a basic matching formula
that provides for QMACs on behalf of
each eligible NHCE equal to 100% of the
employee’s elective contributions that
do not exceed 3% of compensation, and
50% of the employee’s elective
contributions that exceed 3% but do not
exceed 5% of compensation.
Alternatively, the employer can make
QMAGs under an enhanced matching
formula that provides, at each rate of
elective contributions, for an aggregate
amount of QMACGCs that is at least as
generous as under the basic matching
formula, but only if the rate of QMACs
under the enhanced matching formula
does not increase as the employee’s rate
of elective contributions increases. In
lieu of QMAC s, the plan is permitted to
provide qualified nonelective
contributions (QNEGs) equal to 3% of
compensation for all eligible NHCEs. In
addition, under the design-based safe
harbor methods, notice must be
provided to each eligible employee,
within a reasonable period before the
beginning of the plan year, of the
employee’s rights and obligations under
the plan.

Section 401(k)(13), as added by
section 902 of the Pension Protection
Act of 2006, Public Law 109-280 (PPA
’06), provides an alternative design-
based safe harbor for a CODA that
provides for automatic contributions at
a specified level and meets certain
requirements, including employer
contribution and notice requirements.
Similar to the design-based safe harbor
under section 401(k)(12), section
401(k)(13) provides an employer the
choice between satisfying a matching
contribution requirement or a
nonelective contribution requirement.
Under the matching contribution
requirement, the employer can make
matching contributions under a basic
matching formula that provides for
matching contributions on behalf of
each eligible NHCE equal to 100% of the
employee’s elective contributions that
do not exceed 1% of compensation and
50% of the employee’s elective
contributions that exceed 1% but do not
exceed 6% of compensation.
Alternatively, the employer can make
matching contributions under an
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enhanced matching formula that
provides, at each rate of elective
contributions, for an aggregate amount
of matching contributions that is at least
as generous as under the basic matching
formula, but only if the rate of matching
contributions under the enhanced
matching formula does not increase as
the employee’s rate of elective
contributions increases. In addition, the
plan must satisfy a notice requirement
under section 401(k)(13) that is similar
to the notice requirement under section
401(k)(12).

Section 401(m) sets forth a
nondiscrimination requirement that
applies to a plan providing for matching
contributions or employee
contributions. Such a plan must satisfy
either the nondiscrimination test set
forth in section 401(m)(2), called the
actual contribution percentage (ACP)
test, or one of the design-based
alternatives in section 401(m)(10),
401(m)(11), or 401(m)(12). The ACP test
in section 401(m)(2) is comparable to
the ADP test in section 401(k)(3).

Under section 401(m)(11), a defined
contribution plan is treated as satisfying
the ACP test with respect to matching
contributions if the plan satisfies the
ADP safe harbor of section 401(k)(12)
and certain other requirements are
satisfied. Similarly, under section
401(m)(12), as added by section 902 of
PPA °06, a defined contribution plan
that provides for automatic
contributions at a specified level is
treated as meeting the ACP test with
respect to matching contributions if the
plan satisfies the ADP safe harbor of
section 401(k)(13) and certain other
requirements are satisfied.

Final regulations under sections
401(k) and 401(m) were published on
December 29, 2004. Sections 1.401(k)-3
and 1.401(m)-3 set forth the
requirements for a safe harbor plan
under sections 401(k)(12) and
401(m)(11), respectively. On February
24, 2009, final regulations reflecting
sections 401(k)(13) and 401(m)(12) were
published in the Federal Register (74
FR 8200).

Sections 1.401(k)-3(e)(1) and
1.401(m)-3(f)(1) provide that, subject to
certain exceptions, a safe harbor plan
must be adopted before the beginning of
the plan year and be maintained
throughout a full 12-month plan year.
Accordingly, if, at the beginning of the
plan year, a plan contains an allocation
formula that includes safe harbor
matching or safe harbor nonelective
contributions, then the plan may not be
amended to revert to ADP or ACP
testing for the same plan year (except to
the extent permitted under §§ 1.401(k)—
3 and 1.401(m)-3). Sections 1.401(k)—

3(g) and 1.401(m)-3(h) set forth the
requirements (including a notice and
timing requirement) that must be
satisfied in order for a plan that satisfies
the ADP and ACP tests using safe harbor
matching contributions to be amended
during the plan year to reduce or
suspend such contributions and to
satisfy ADP and ACP tests using the
current year testing method. Sections
1.401(k)-3(f) and 1.401(m)-3(g) set forth
the requirements that must be satisfied
(including a notice requirement) in
order for a plan to be amended after the
first day of the plan year to provide that
it will satisfy the ADP and ACP tests for
that year using safe harbor nonelective
contributions, effective as of the first
day of that plan year.

Sections 1.401(k)-3(e)(4) and
1.401(m)-3(f)(4) provide that, if a plan
terminates during a plan year, the plan
will not fail to satisfy the requirements
of §§1.401(k)-3(e)(1) and 1.401(m)—
3(f)(1) merely because the final plan
year is less than 12 months, provided
that the plan satisfies the requirements
of §§1.401(k)-3 and 1.401(m)-3 through
the date of termination and certain other
conditions are satisfied (for example,
the termination is in connection with a
transaction described in section
410(b)(6)(C) or the employer incurs a
substantial business hardship
(comparable to a substantial business
hardship described in section 412(d)).?

On May 18, 2009, proposed
regulations under sections 401(k) and
401(m) were published in the Federal
Register (74 FR 23134), which would
permit the mid-year reduction or
suspension of safe harbor nonelective
contributions in certain circumstances.
Written comments were received on the
proposed regulations, and a public
hearing was held September 23, 2009.
After consideration of the comments,
these final regulations adopt the
provisions of the proposed regulations
with certain modifications, the most
significant of which are highlighted in
the Summary of Comments and
Explanation of Revisions.

Summary of Comments and
Explanation of Revisions

The proposed regulations would have
required, as a condition of the permitted
reduction or suspension of safe harbor
nonelective contributions, that the
employer incur a substantial business
hardship (comparable to a substantial
business hardship described in section
412(c)). Several commentators requested
that the substantial business hardship

1The definition of substantial business hardship
in section 412(d) was relocated to become part of
section 412(c) by section 111 of PPA ’06.

requirement be eliminated as a
condition of the reduction or
suspension. The commentators argued
that there were insufficient policy
reasons for the rules permitting the
reduction or suspension of safe harbor
nonelective contributions to be stricter
than the rules permitting the reduction
or suspension of safe harbor matching
contributions, that the determination of
whether the employer satisfies each of
the elements of the section 412(c)
definition of substantial business
hardship is unnecessarily burdensome,
and that employers will not have
certainty that they satisfy the substantial
business hardship requirements.

The final regulations make two
changes in response to these concerns
about demonstrating compliance with
the requirement that the employer incur
a substantial business hardship
(comparable to a substantial business
hardship described in section 412(c)).
First, the requirement has been
modified by replacing the standard in
the proposed regulations that the
employer have a substantial business
hardship (as described in section 412(c))
with a standard that the employer be
operating at an economic loss as
described in section 412(c)(2)(A). This
new standard eliminates the
requirement to determine the health of
the industry (as described in section
412(c)(2)(B) and (C)) or whether the
reduction or suspension of safe harbor
nonelective contributions is needed so
that the plan will continue (as described
in section 412(c)(2)(D)). Second, the
final regulations permit an employer to
reduce or suspend safe harbor
nonelective contributions without
regard to the financial condition of the
employer if notice is provided to
participants before the beginning of the
plan year which discloses the
possibility that the contributions might
be reduced or suspended mid-year. The
notice must also provide that a
supplemental notice will be provided to
plan participants if a reduction or
suspension does occur and that the
reduction or suspension will not apply
until at least 30 days after the
supplemental notice is provided. These
regulations do not alter the existing
ability of a safe harbor plan to use a
contingent notice (as described in
§ 1.401(k)-3(f)(2)) before the beginning
of the plan year where the contingent
notice indicates that the plan may be
amended during the plan year to
include safe harbor nonelective
contributions and that, if the plan is
amended, a follow-up notice will be
provided.

In order to achieve uniformity
between the rules that apply to a mid-
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year reduction or suspension of safe
harbor matching contributions and the
rules that apply to a mid-year reduction
or suspension of safe harbor nonelective
contributions, the final regulations
modify the rules that apply to mid-year
amendments reducing or suspending
safe harbor matching contributions so
that the requirements that apply to a
mid-year reduction or suspension of
safe harbor nonelective contributions
are not stricter than those that apply to
a mid-year reduction or suspension of
safe harbor matching contributions.
Thus, safe harbor matching
contributions may be reduced or
suspended under a mid-year
amendment only if either (i) the
employer is operating at an economic
loss as described in section 412(c)(2)(A),
or (ii) the notice provided to
participants before the beginning of the
plan year discloses that the
contributions might be reduced or
suspended mid-year, that participants
will receive a supplemental notice if
that occurs, and that the reduction or
suspension will not apply until at least
30 days after the supplemental notice is
provided. Because this requirement is a
new limitation on the ability of an
employer to amend its plan to reduce or
suspend safe harbor matching
contributions, the change is first
effective for plan years beginning on or
after January 1, 2015.2

The final regulations also provide that
guidance of general applicability
published in the Internal Revenue
Bulletin (see § 601.601(d)(2)(ii)(b)) may
set forth additional situations in which
a plan that includes provisions
satisfying the requirements of
§ 1.401(k)-3 will not fail to satisfy the
requirements of section 401(k) for a plan
year even if the plan is amended during
the plan year to implement a mid-year
change to those provisions. This will
provide the IRS with greater flexibility
to develop rules to address special
circumstances under which a mid-year
change to a section 401(k) safe harbor
plan is appropriate, such as an
amendment to the plan in connection
with a mid-year corporate transaction.
This flexibility also extends to mid-year
changes to a safe harbor plan under
section 401(m) of the Code.

Under the proposed regulations, the
reduction or suspension of safe harbor
nonelective or matching contributions
could not be effective “earlier than the
later of 30 days after eligible employees
are provided the supplemental notice

2The preamble to the proposed regulations
indicated that the IRS and Treasury were
considering adding a requirement that employers
provide advance notice regarding the possibility of
reduced or suspended safe harbor contributions.

. . . and the date the amendment is
adopted.” The final regulations clarify
the intention that the reduction or
suspension cannot be effective earlier
than the later of the date the amendment
is adopted or 30 days after eligible
employees are provided the
supplemental notice. Thus, the
minimum 30-day waiting period applies
solely with respect to the date the
supplemental notice is provided and not
the date the amendment is adopted.

The preamble to the proposed
regulations stated that a plan that is
amended during the plan year to reduce
or suspend safe harbor contributions
(whether nonelective contributions or
matching contributions) must prorate
the otherwise applicable compensation
limit under section 401(a)(17) in
accordance with the requirements of
§1.401(a)(17)-1(b)(3)(iii)(A). Some
commentators asked for clarification as
to how these rules apply. Such an
explanation of the application of the
rules of section 401(a)(17) is beyond the
scope of these section 401(k) and (m)
regulations.

Some commentators requested that
the regulations permitting a mid-year
amendment reducing or suspending safe
harbor nonelective contributions apply
with respect to amendments adopted
before the proposed regulations were
published in the Federal Register.
Because the regulations in effect before
the proposed regulations were
published clearly prohibited such a plan
amendment, any employer that adopted
such a plan amendment violated the
rules applicable under section 401(k)
and, if applicable, section 401(m). The
Employee Plans Compliance Resolution
System (EPCRS) provides a method to
correct such a violation. See Appendix
A.05(2)(d)(iii) of Rev. Proc. 2013-12
(2013—4 IRB 313, 367), see
§601.601(d)(2).

Applicability Dates

These regulations generally apply to
amendments adopted after May 18,
2009, the effective date previously
provided in the proposed regulations.
The amendments to the requirements
for permitted mid-year reductions or
suspensions of safe harbor matching
contributions apply for plan years
beginning on or after January 1, 2015.

Special Analyses

It has been determined that these final
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that 5 U.S.C.
533(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply

to these regulations. It is hereby
certified that the collection of
information in these final regulations
will not have a significant economic
impact on a substantial number of small
entities. This certification is based upon
the fact that small employers that take
advantage of the provisions in these
regulations will likely see a modest
reduction in the cost of providing
pensions to their employees. Therefore,
an analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel of Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are William D. Gibbs and
Pamela R. Kinard, Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities).
However, other personnel from the IRS
and Treasury Department participated
in the development of these regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by revising the
sectional authority for § 1.401(k)-3 to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.401(k)-3 is also issued under 26
U.S.C. 401(m)(9).

m Par. 2. Section 1.401(k)-0 is amended
by revising the entries for § 1.401(k)-
3(g), (g)(1) and (g)(2) to read as follows:

§1.401(k)-0. Table of contents.
*

* * * *

§1.401(k)-3 Safe harbor requirements.
* * * * *
(g) Permissible reduction or
suspension of safe harbor contributions.
(1) General rule.
(i) Matching contributions.
(ii) Nonelective contributions.
(2) Supplemental notice.

* * * * *
m Par. 3. Section 1.401(k)-3 is amended
by:

"l Revising the second sentence in
paragraph (e)(1).
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m 2. Revising paragraphs (e)(4)(i) and
(e)(4)(ii).
m 3. Revising paragraph (g).

The revisions read as follows:

§1.401(k)-3 Safe harbor requirements.

* * * * *

(e)* * *(1)* * *In addition,
except as provided in paragraph (g) of
this section or in guidance of general
applicability published in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter), a
plan which includes provisions that
satisfy the rules of this section will not
satisfy the requirements of § 1.401(k)—
1(b) if it is amended to change such
provisions for that plan year. * * *

* * * * *

(4) * Kk %

(i) The plan would satisfy the
requirements of paragraph (g) of this
section, treating the termination of the
plan as a reduction or suspension of safe
harbor contributions, other than the
requirements of paragraph (g)(1)(i)(A) or
(g)(1)(ii)(A) of this section (relating to
the employer’s financial condition and
information included in the initial
notice for the plan year) and paragraph
(g)(1)()(D) or (g)(1)(ii)(D) of this section
(requiring that employees have a
reasonable opportunity to change their
cash or deferred elections and, if
applicable, employee contribution
elections); or

(ii) The plan termination is in
connection with a transaction described
in section 410(b)(6)(C) or the employer
incurs a substantial business hardship
comparable to a substantial business
hardship described in section 412(c).

* * * * *

(g) Permissible reduction or
suspension of safe harbor
contributions—(1) General rule—(i)
Matching contributions. A plan that
provides for safe harbor matching
contributions intended to satisfy the
requirements of paragraph (c) of this
section for a plan year will not fail to
satisfy the requirements of section
401(k)(3) merely because the plan is
amended during the plan year to reduce
or suspend safe harbor matching
contributions on future elective
contributions (and, if applicable,
employee contributions) provided
that—

(A) In the case of plan years beginning
on or after January 1, 2015, the
employer either—

(1) Is operating at an economic loss as
described in section 412(c)(2)(A) for the
plan year; or

(2) Includes in the notice described in
paragraph (d) of this section a statement
that the plan may be amended during

the plan year to reduce or suspend safe
harbor matching contributions and that
the reduction or suspension will not
apply until at least 30 days after all
eligible employees are provided notice
of the reduction or suspension;

(B) All eligible employees are
provided a supplemental notice that
satisfies the requirements of paragraph
(g)(2) of this section;

(C) The reduction or suspension of
safe harbor matching contributions is
effective no earlier than the later of the
date the amendment is adopted or 30
days after eligible employees are
provided the supplemental notice
described in paragraph (g)(2) of this
section,;

(D) Eligible employees are given a
reasonable opportunity (including a
reasonable period after receipt of the
supplemental notice) prior to the
reduction or suspension of safe harbor
matching contributions to change their
cash or deferred elections and, if
applicable, their employee contribution
elections;

(E) The plan is amended to provide
that the ADP test will be satisfied for the
entire plan year in which the reduction
or suspension occurs using the current
year testing method described in
§1.401(k)-2(a)(2)(ii); and

(F) The plan satisfies the requirements
of this section (other than this paragraph
(g)) with respect to amounts deferred
through the effective date of the
amendment.

(ii) Nonelective contributions. For
amendments adopted after May 18,
2009, a plan that provides for safe
harbor nonelective contributions
intended to satisfy the requirements of
paragraph (b) of this section for the plan
year will not fail to satisfy the
requirements of section 401(k)(3) merely
because the plan is amended during the
plan year to reduce or suspend safe
harbor nonelective contributions
provided that—

(A) The employer either—

(1) Is operating at an economic loss,
as described in section 412(c)(2)(A) for
the plan year; or

(2) Includes in the notice described in
paragraph (d) of this section a statement
that the plan may be amended during
the plan year to reduce or suspend safe
harbor nonelective contributions and
that the reduction or suspension will
not apply until at least 30 days after all
eligible employees are provided notice
of the reduction or suspension;

(B) All eligible employees are
provided a supplemental notice that
satisfies the requirements of paragraph
(g)(2) of this section;

(C) The reduction or suspension of
safe harbor nonelective contributions is

effective no earlier than the later of the
date the amendment is adopted or 30
days after eligible employees are
provided the supplemental notice
described in paragraph (g)(2) of this
section;

(D) Eligible employees are given a
reasonable opportunity (including a
reasonable period after receipt of the
supplemental notice) prior to the
reduction or suspension of nonelective
contributions to change their cash or
deferred elections and, if applicable,
their employee contribution elections;

(E) The plan is amended to provide
that the ADP test will be satisfied for the
entire plan year in which the reduction
or suspension occurs using the current
year testing method described in
§1.401(k)-2(a)(2)(ii); and

(F) The plan satisfies the requirements
of this section (other than this paragraph
(g)) with respect to safe harbor
compensation paid through the effective
date of the amendment.

(2) Supplemental notice. The
supplemental notice requirement of this
paragraph (g)(2) is satisfied if each
eligible employee is given a notice (in
writing or such other form as prescribed
by the Commissioner) that explains—

(i) The consequences of the
amendment that reduces or suspends
future safe harbor contributions;

(ii) The procedures for changing their
cash or deferred elections and, if
applicable, their employee contribution
elections; and

(iii) The effective date of the
amendment.

* * * * *

m Par. 4. Section 1.401(m)—-0 is amended
by revising the entries for § 1.401(m)—
3(h), (h)(1) and (h)(2), and adding
entries for §1.401(m)-3(h)(1)(i) and
(h)(1)(ii), to read as follows:

§1.401(m)-0 Table of contents.
*

* * * *

§1.401(m)-3 Safe harbor requirements.

* * * * *

(h) Permissible reduction or
suspension of safe harbor contributions.

(1) General rule.

(i) Matching contributions.

(ii) Nonelective contributions.

(2) Supplemental notice.

* * * * *
m Par. 5. Section 1.401(m)-3 is amended
by:

m 1. Revising the second sentence in
paragraph (f)(1).
m 2. Revising paragraphs (f)(4)(i) and
(H(4)(ii).
m 3. Revising paragraph (h).

The revisions read as follows:

§1.401(m)-3 Safe harbor requirements.

* * * * *
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(f)* * *(1) * * * In addition, except
as provided in paragraph (h) of this
section or in guidance of general
applicability published in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter), a
plan which includes provisions that
satisfy the rules of this section will not
satisfy the requirements of § 1.401(m)-
1(b) if it is amended to change such
provisions for that plan year. * * *

(4) * *x %

(i) The plan would satisfy the
requirements of paragraph (h) of this
section, treating the termination of the
plan as a reduction or suspension of safe
harbor contributions, other than the
requirements of paragraph (h)(1)(i)(A) or
(h)(1)(ii)(A) of this section (relating to
the employer’s financial condition and
information included in the initial
notice for the plan year) and paragraph
(h)(1)()(D) or (h)(1)(ii)(D) of this section
(requiring that employees have a
reasonable opportunity to change their
cash or deferred elections and, if
applicable, employee contribution
elections); or

(ii) The plan termination is in
connection with a transaction described
in section 410(b)(6)(C) or the employer
incurs a substantial business hardship,
comparable to a substantial business
hardship described in section 412(c).

* * * * *

(h) Permissible reduction or
suspension of safe harbor
contributions—(1) General rule—(i)
Matching contributions. A plan that
provides for safe harbor matching
contributions intended to satisfy the
requirements of paragraph (c) of this
section for a plan year will not fail to
satisfy the requirements of section
401(m)(2) merely because the plan is
amended during the plan year to reduce
or suspend safe harbor matching
contributions on future elective
deferrals (and, if applicable, employee
contributions) provided that—

(A) In the case of plan years beginning
on or after January 1, 2015, the
employer either—

(1) Is operating at an economic loss as
described in section 412(c)(2)(A) for the
plan year; or

(2) Includes in the notice described in
paragraph (e) of this section, a statement
that the plan may be amended during
the plan year to reduce or suspend safe
harbor matching contributions and that
the reduction or suspension will not
apply until at least 30 days after all
eligible employees are provided notice
of the reduction or suspension;

(B) All eligible employees are
provided a supplemental notice that

satisfies the requirements of paragraph
(h)(2) of this section;

(C) The reduction or suspension of
safe harbor matching contributions is
effective no earlier than the later of the
date the amendment is adopted or 30
days after eligible employees are
provided the supplemental notice
described in paragraph (h)(2) of this
section;

(D) Eligible employees are given a
reasonable opportunity (including a
reasonable period after receipt of the
supplemental notice) prior to the
reduction or suspension of safe harbor
matching contributions to change their
cash or deferred elections and, if
applicable, their employee contribution
elections;

(E) The plan is amended to provide
that the ACP test will be satisfied for the
entire plan year in which the reduction
or suspension occurs using the current
year testing method described in
§1.401(m)-2(a)(2)(ii); and

(F) The plan satisfies the requirements
of this section (other than this paragraph
(h)) with respect to amounts deferred
through the effective date of the
amendment.

(ii) Nonelective contributions. For
plan amendments adopted after May 18,
2009, a plan that provides for safe
harbor nonelective contributions
intended to satisfy the requirements of
paragraph (b) of this section will not fail
to satisfy the requirements of section
401(m)(2) for the plan year merely
because the plan is amended during the
plan year to reduce or suspend safe
harbor nonelective contributions
provided that—

(A) The employer either—

(1) Is operating at an economic loss as
described in section 412(c)(2)(A) for the
plan year; or

(2) Includes in the notice described in
paragraph (e) of this section a statement
that the plan may be amended during
the plan year to reduce or suspend safe
harbor nonelective contributions and
that the reduction or suspension will
not apply until at least 30 days after all
eligible employees are provided notice
of the reduction or suspension;

(B) All eligible employees are
provided a supplemental notice that
satisfies the requirements of paragraph
(h)(2) of this section;

(C) The reduction or suspension of
safe harbor nonelective contributions is
effective no earlier than the later of the
date the amendment is adopted or 30
days after eligible employees are
provided the supplemental notice
described in paragraph (h)(2) of this
section;

(D) Eligible employees are given a
reasonable opportunity (including a

reasonable period after receipt of the
supplemental notice) prior to the
reduction or suspension of nonelective
contributions to change their cash or
deferred elections and, if applicable,
their employee contribution elections;

(E) The plan is amended to provide
that the ACP test will be satisfied for the
entire plan year in which the reduction
or suspension occurs using the current
year testing method described in
§1.401(m)-2(a)(2)(ii); and

(F) The plan satisfies the requirements
of this section (other than this paragraph

(h)) with respect to safe harbor
compensation paid through the effective
date of the amendment.

(2) Supplemental notice. The
supplemental notice requirement of this
paragraph (h)(2) is satisfied if each
eligible employee is given a notice that
satisfies the requirements of § 1.401(k)—
3(g)(2).

* * * * *

Beth Tucker,

Deputy Commissioner for Operations
Support.

Approved: June 17, 2013.

Mark J. Mazur,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2013—-27452 Filed 11-14-13; 8:45 am]
BILLING CODE 4830-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Benefits Payable in
Terminated Single-Employer Plans to
prescribe interest assumptions under
the regulation for valuation dates in
December 2013. The interest
assumptions are used for paying
benefits under terminating single-
employer plans covered by the pension
insurance system administered by
PBGC.

DATES: Effective December 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion (Klion.Catherine@
pbgc.gov), Assistant General Counsel for
Regulatory Affairs, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005, 202—-326—
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4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR Part 4022) prescribes actuarial
assumptions — including interest
assumptions—for paying plan benefits
under terminating single-employer
plans covered by title IV of the
Employee Retirement Income Security
Act of 1974. The interest assumptions in
the regulation are also published on
PBGC’s Web site (http://www.pbgc.gov).

PBGC uses the interest assumptions in
Appendix B to Part 4022 to determine
whether a benefit is payable as a lump
sum and to determine the amount to
pay. Appendix C to Part 4022 contains
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC’s historical
methodology. Currently, the rates in
Appendices B and C of the benefit
payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the benefit

payments regulation are updated
monthly. This final rule updates the
benefit payments interest assumptions
for December 2013.1

The December 2013 interest
assumptions under the benefit payments
regulation will be 1.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for November
2013, these interest assumptions are
unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the payment of
benefits under plans with valuation
dates during December 2013, PBGC
finds that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
242, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a

Deferred annuities

! Immediate
Rate set valuation date annuity rate (percent)
On or after Before percent) i i i3 m m
242 12-1-13 01-1-14 1.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
242, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates For Private-Sector

table. Payments
* * * * *
For plans with a ; Deferred annuities
- Immediate
Rate set valuation date annuity rate (percent)
On or after Before percent) i b i m n
242 12-1-13 01-1-14 1.75 4.00 4.00 4.00 7 8

1 Appendix B to PBGC’s regulation on Allocation
of Assets in Single-Employer Plans (29 CFR Part
4044) prescribes interest assumptions for valuing

benefits under terminating covered single-employer
plans for purposes of allocation of assets under

ERISA section 4044. Those assumptions are
updated quarterly.
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Issued in Washington, DC, on this day of
November 12, 2013.

Judith Starr,

General Counsel, Pension Benefit Guaranty
Corporation.

[FR Doc. 2013-27385 Filed 11-14-13; 8:45 am]
BILLING CODE 7709-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0427; FRL—9392-1]
Tebuconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of tebuconazole
in or on the fruiting vegetable group 8-
10 and amends the existing tolerances
for barley grain and the cucurbit
vegetable group 9. Interregional
Research Project Number 4 (IR—4)
requested this tolerance and amendment
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
November 15, 2013. Objections and
requests for hearings must be received
on or before January 14, 2014, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0427, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s eCFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.ipl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2012-0427 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before January 14, 2014. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012—-0427, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of August 22,
2012 (77 FR 50661) (FRL—9358-9), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 2E8012) by Interregional
Research Project Number 4 (IR—4), 500
College Road East, Suite 201W.,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.474 be
amended by establishing tolerances for
residues of the fungicide tebuconazole,
alpha-[2-(4-chlorophenyl)ethyl]-alpha-
(1,1-dimethylethyl)-1H-1,2,4-triazole-1-
ethanol, including its metabolites and
degradates, in or on barley, grain at 0.3
parts per million (ppm); vegetable,
cucurbit group 9 at 0.4 ppm; and
vegetable, fruiting group 8-10 at 1.3
ppm. The petition also requested the
removal of the established tolerance, in
or on vegetable, fruiting, group 8 at 1.3
ppm once the proposed tolerance for
vegetable, fruiting group 8-10 at 1.3
ppm, has been established since the
proposed new tolerance will supersede
the existing tolerance. That document
referenced a summary of the petition
prepared by Bayer CropScience, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
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reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for tebuconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with tebuconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Tebuconazole has low acute toxicity
by the oral and dermal routes of
exposure and moderate toxicity by the
inhalation route. It is not a dermal
sensitizer nor a dermal irritant;
however, it is slightly to mildly
irritating to the eye. The primary target
organs of tebuconazole toxicity are the
liver, the adrenals, the hematopoietic
system, and the nervous system. Effects
on these target organs were seen in both
rodent and non-rodent species. In
addition, ocular lesions were seen in

dogs (including lenticular degeneration
and increased cataract formation)
following subchronic or chronic
exposure.

Oral administration of tebuconazole
caused developmental toxicity in all
species evaluated (rat, rabbit and
mouse), with the most prominent effects
in the nervous system. The
developmental toxicity studies,
including the developmental
neurotoxicity study, demonstrated an
increase in susceptibility in developing
fetuses both quantitatively and
qualitatively.

Tebuconazole was classified as a
Group C possible human carcinogen,
based on an increase in the incidence of
hepatocellular adenomas, carcinomas,
and combined adenomas/carcinomas in
male and female mice. This
classification is generally used for
chemicals with limited evidence of
carcinogenicity in animals in the
absence of human data. EPA has
determined that quantification of risk
using a non-linear approach, i.e.,
reference dose (RfD), for tebuconazole
will adequately account for all chronic
toxicity, including carcinogenicity, that
could result from exposure to
tebuconazole. That conclusion is based
on the following considerations: (1) No
carcinogenic response was seen in
either sex in an acceptable rat cancer
study; (2) the tumors found in the
mouse are commonly seen in the mouse;
(3) both tumors types were found only
at the high dose, which was considered
to be excessive for carcinogenicity
testing based on the non-neoplastic
findings; and (4) tebuconazole is not
mutagenic.

Specific information on the studies
received and the nature of the adverse
effects caused by tebuconazole as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in docket ID

number EPA-HQ-OPP-2012-0427 on
pages 33—-36 of the document titled
“Tebuconazole: Human Health Risk
Assessment for Tolerance Increases
Based on Submission of Condition of
Registration Requirements for Barley
and Cantaloupe; and Crop Group
Expansion for Fruiting Vegetable Crop
Group 8-10.”

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for tebuconazole used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TEBUCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (General
population including in-
fants and children).

UFA = 10x
UFH = 10x

Chronic dietary (All popu-
lations). UFA = 10x

UFH = 10x

Incidental oral short-term
(1 to 30 days). UFA = 10x

UFH = 10x

LOAEL = 8.8 mg/kg/day

FQPA SF (UF.) =3
LOAEL = 8.8 mg/kg/day

FQPA SF (UF.) =3
LOAEL = 8.8 mg/kg/day

FQPA SF (UF,) = 3

Acute RfD = 0.029 mg/

kg/day.

aPAD = 0.029 mg/kg/
day

Chronic RfD = 0.029 mg/
kg/day.

cPAD = 0.029 mg/kg/day

LOC for MOE = 300

Developmental Neurotoxicity Study—Rat. LOAEL = 8.8 mg/kg/
day based on decreases in body weights, absolute brain
weights, brain measurements and motor activity in offspring.

Developmental Neurotoxicity Study—Rat. LOAEL = 8.8 mg/kg/
day based on decreases in body weights, absolute brain
weights, brain measurements and motor activity in offspring.

Developmental Neurotoxicity Study—Rat. LOAEL = 8.8 mg/kg/
day based on decreases in body weights, absolute brain
weights, brain measurements and motor activity in offspring.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TEBUCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Dermal short-term (1 to

30 days). 8.8mg/kg/day (dermal
absorption rate = 13%.
UFa = 10x
UFH = 10x

Inhalation short-term (1

to 30 days). mg/kg/day.
UFA = 10x
UFy = 10x

Oral study LOAEL =

FQPA SF (UF. ) = 3x
Oral study LOAEL = 8.8

FQPA SF (UFy) = 3x

LOC for MOE = 300

LOC for MOE = 300

Developmental Neurotoxicity Study—Rat. LOAEL = 8.8 mg/kg/
day based on decreases in body weights, absolute brain
weights, brain measurements and motor activity in offspring.

Developmental Neurotoxicity Study—Rat. LOAEL = 8.8 mg/kg/
day based on decreases in body weights, absolute brain
weights, brain measurements and motor activity in offspring.

Cancer (Oral, dermal, in-
halation).

Classification: Group C- possible human carcinogen based on statistically significant increase in the incidence of

hepatocellular adenoma, carcinoma, and combined adenoma/carcinomas in both sexes of NMRI mice. The chronic
risk assessment is considered to be protective of any cancer effects; therefore, a separate quantitative cancer risk
assessment is not required.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UF, = extrapolation from animal to human (interspecies). UFy = potential variation in
sensitivity among members of the human population (intraspecies). UF., = use of a LOAEL to extrapolate a NOAEL.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to tebuconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing tebuconzole tolerances in 40
CFR 180.474. EPA assessed dietary
exposures from tebuconazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
tebuconazole. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 2003-2008 National Health and
Nutrition Examination Survey, What We
Eat in America, NHANES/WWEIA). As
to residue levels in food, a somewhat
refined, acute probabilistic dietary
exposure assessment was conducted for
all existing food uses of tebuconazole.
EPA assumed tolerance levels residues
for some commodities and used field
trial and USDA PDP data for others.
EPA also assumed 100% crop treated
levels for most commodities and used
percent crop treated (PCT) data for other
commodities as described in Unit
III.C.1.iv. below.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the food
consumption data from the 2003—-2008
NHANES/WWEIA. As to residue levels

in food, a somewhat refined chronic
dietary exposure assessment was
conducted for all existing food uses of
tebuconazole. EPA assumed tolerance
levels residues for some commodities
and used field trial and USDA PDP data
for others. EPA also assumed 100% crop
treated levels for most commodities and
used PCT data for other commodities as
described in Unit III.C.1.iv. below.

iii. Cancer. The Agency determined
that cancer dietary risk concerns due to
long-term consumption of tebuconazole
residues are adequately addressed by
the chronic dietary exposure analysis
using the reference dose; i.e., the
chronic dietary risk assessment is
considered to be protective of any
cancer effects, and therefore, a separate
cancer dietary exposure analysis was
not performed.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided 5
years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such Data Call-
Ins as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

¢ Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

¢ Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

For the acute assessment, the Agency
estimated the PCT for existing uses as
follows:

Grapes: 25%; grape, raisin: 25%;
nectarine: 25%; peach: 20%; peanuts:
45%.

For the chronic assessment, the
Agency estimated the PCT for existing
uses as follows:

Grapes: 15%; grape, raisin: 15%;
nectarine: 20%; peach: 15%; peanuts:
35%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
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recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than 1.
In those cases, 1% is used as the average
PCT and 2.5% is used as the maximum
PCT. EPA uses a maximum PCT for
acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency also used 2006 PCT
information for tebuconazole on the
following uses for the acute dietary
assessment (apples, 44%; apricots 56%;
cherries, (babyfood), 42%; cherries (all
other food forms), 100%; corn, sweet,
22%; hops 64%; plum 26%; turnip
68%) and for the chronic dietary
assessment (apples, 41%; apricots, 43%;
cherries, (babyfood), 37%; cherries (all
other food forms), 66%; corn, sweet,
14%; hops, 64%; plum, 24%; turnip,
44%). For further explanation of EPA’s
process for developing these PCT
estimates, see the 2011 final rule for
tebuconazole tolerances (76 FR 54127)
(August 31, 2011) and its supporting
documents.

Subsequently, EPA considered the
maximum and average PCT estimates
for tebuconazole from the most recent
(2011) screening level usage analysis
available. Based on that information,
EPA concludes that its risk assessments
do not underestimate the overall actual
PCT for uses of tebuconazole or
exposure from the use of tebuconazole.

The Agency believes that the three
conditions discussed in Unit II1.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no

regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which tebuconazole may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for tebuconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
tebuconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
tebuconazole for acute exposures are
estimated to be 96.6 parts per billion
(ppb) for surface water and 1.56 ppb for
ground water and for chronic exposures
are estimated to be 59 ppb for surface
water and 1.56 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For the
acute dietary risk assessment a
distribution of 30-year daily surface
water concentrations was estimated for
the EDWCs of tebuconazole. For chronic
dietary risk assessment, the water
concentration of value 59 ppb was used
to assess the contribution to drinking
water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Tebuconazole is currently registered
for the following uses that could result
in residential exposures: Turf, flower
gardens, trees, ornamentals, and
pressure-treated wood. EPA assessed
residential exposure using the following
assumptions: For residential handlers,
exposure is expected to be short-term.
Intermediate-term exposures are not
likely because of the intermittent nature
of applications by homeowners. Dermal
and inhalation exposures were
combined since the same endpoint and
point of departure (POD) is used for
both routes of exposure. Residential
dermal and incidental oral post-
application exposure was assessed for

adults and children golfing, working in
gardens, and performing physical
activities on pressure-treated wood after
application of tebuconazole may receive
exposure to tebuconazole residues. Post-
application exposure is expected to be
short-term in duration. Further
information regarding EPA standard
assumptions and generic inputs for
residential exposures may be found at
http://www.epa.gov/pesticides/trac/
science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Tebuconazole is a member of the
triazole-containing class of pesticides,
the conazoles. Although conazoles act
similarly in plants by inhibiting
ergosterol biosynthesis, there is not
necessarily a relationship between their
pesticidal activity and their mechanism
of toxicity in mammals. Structural
similarities do not constitute a common
mechanism of toxicity. Evidence is
needed to establish that the chemicals
operate by the same, or essentially the
same, sequence of major biochemical
events. In conazoles, however, a
variable pattern of toxicological
responses is found; some are
hepatotoxic and hepatocarcinogenic in
mice. Some induce thyroid tumors in
rats. Some induce developmental,
reproductive, and neurological effects in
rodents. Furthermore, the conazoles
produce a diverse range of biochemical
events, including altered cholesterol
levels, stress responses, and altered
DNA methylation. It is not clearly
understood whether these biochemical
events are directly connected to their
toxicological outcomes. Thus, there is
currently no conclusive data to indicate
that conazoles share common
mechanisms of toxicity and EPA is not
following a cumulative risk approach
based on a common mechanism of
toxicity for the conazoles. For
information regarding EPA’s procedures
for cumulating effects from substances
found to have a common mechanism of
toxicity, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

Tebuconazole is a triazole-derived
pesticide. This class of compounds can
form the common metabolite 1,2,4-
triazole and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
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triazole-derivative pesticides, including
tebuconazole, EPA conducted a human
health risk assessment for exposure to
1,2,4-triazole, triazolylalanine, and
triazolylacetic acid resulting from the
use of all current and pending uses of
any triazole-derived fungicide. The risk
assessment is a highly conservative,
screening-level evaluation in terms of
hazards associated with common
metabolites (e.g., use of a maximum
combination of uncertainty factors) and
potential dietary and non-dietary
exposures (i.e., high end estimates of
both dietary and non-dietary exposures).
In addition, the Agency retained the
additional 10X FQPA safety factor for
the protection of infants and children.
The assessment includes evaluations of
risks for various subgroups, including
those comprised of infants and children.
The Agency’s complete risk assessment
is found in the propiconazole
reregistration docket at http://
www.regulations.gov, docket ID number
EPA-HQ-OPP-2005-0497.

An updated dietary exposure and risk
analysis for the common triazole
metabolites 1,2,4-triazole (T),
triazolylalanine (TA), triazolylacetic
acid (TAA), and triazolylpyruvic acid
(TP) was conducted and completed in
May 2013, in association with a
registration request for several other
triazole fungicides. That analysis
concluded that risk estimates were
below the Agency’s level of concern for
all population groups. After addition of
tolerances associated with this action to
the exposure analyses, the increased
tolerances for tebuconazole in/on
barley, grain and vegetables, cucurbits,
group 9 along with the crop group
conversion covered by this action do not
significantly http://www.regulations.gov
by searching for the following titles and
docket numbers: “Common Triazole
Metabolites: Updated Aggregate Human
Health Risk Assessment to Address The
New Section 3 Registrations For Use of
Prothioconazole on Bushberry Crop
Subgroup 13-07B, Low Growing Berry,
Except Strawberry, Crop Subgroup 13—
07H, and Cucurbit Vegetables Crop
Group 9; Use of Flutriafol on Coffee; and
Ipconazole on Crop Group 6 (located in
docket ID number EPA-HQ-OPP-2012—
0876); “Common Triazole Metabolites:
Updated Dietary (Food + Water)
Exposure and Risk Assessment to
Address the Revised Tolerance for
Residues of Fenbuconazole in Peppers”
(docket ID number EPA-HQ-OPP-
2012-0520).

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply

an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The toxicity database for tebuconazole
includes prenatal developmental
toxicity studies in three species (mouse,
rat, and rabbit), a reproductive toxicity
study in rats, acute and subchronic
neurotoxicity studies in rats, and a
developmental neurotoxicity study in
rats. The data from prenatal
developmental toxicity studies in mice
and a developmental neurotoxicity
study in rats indicated an increased
quantitative and qualitative
susceptibility following in utero
exposure to tebuconazole. The NOAELs/
LOAELSs for developmental toxicity in
these studies were found at dose levels
less than those that induce maternal
toxicity or in the presence of slight
maternal toxicity. There was no
indication of increased quantitative
susceptibility in the rat and rabbit
developmental toxicity studies, the
NOAEL:s for developmental toxicity
were comparable to or higher than the
NOAELSs for maternal toxicity. In all
three species, however, there was
indication of increased qualitative
susceptibility. For most studies,
minimal maternal toxicity was seen at
the LOAEL (consisting of increases in
hematological findings in mice,
increased liver weights in rabbits and
rats, and decreased body weight gain/
food consumption in rats) and did not
increase substantially in severity at
higher doses. However, there was more
concern for the developmental effects at
each LOAEL, which included increases
in runts, increased fetal loss, and
malformations in mice; increased
skeletal variations in rats; and increased
fetal loss and frank malformations in
rabbits. Additionally, more severe
developmental effects (including frank
malformations) were seen at higher
doses in mice, rats and rabbits. In the
developmental neurotoxicity study,
maternal toxicity was seen only at the
high dose (decreased body weights,
body weight gains, and food
consumption, prolonged gestation with

mortality, and increased number of dead
fetuses), while offspring toxicity
(including decreases in body weight,
brain weight, brain measurements and
functional activities) was seen at all
doses.

Available data indicated greater
sensitivity of the developing organism
to exposure to tebuconazole, as
demonstrated by increases in qualitative
sensitivity in prenatal developmental
toxicity studies in rats, mice, and
rabbits, and by increases in both
qualitative and quantitative sensitivity
in the developmental neurotoxicity
study in rats with tebuconazole.
However, the degree of concern is low
because the toxic endpoints in the
prenatal developmental toxicity studies
were well characterized with clear
NOAEL:s established and the most
sensitive endpoint, which is found in
the developmental neurotoxicity study,
has been used for overall risk
assessments. Therefore, there are no
residual uncertainties for prenatal and/
or postnatal susceptibility.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 3x. That decision is
based on the following findings:

i. The toxicity database for
tebuconazole is considered complete.
An immunotoxicity study in rats has
been submitted to the Agency and the
study is currently under review. With
preliminary evaluation, tebuconazole
tested up to 1,000 ppm (78.4
milligrams/kilogram/day (mg/kg/day)
produced no immunotoxicity under the
conditions of this study.

ii. Tebuconazole demonstrated
neurotoxicity in the acute neurotoxicity
study in rats; the LOAEL of 100 mg/kg/
day was based on increased motor
activity in male and female rats and
decreased footsplay in female rats.
Malformations indicative of nervous
system development disruption were
seen in developmental toxicity studies
in mice, rats, and rabbits. Neurotoxicity
was also seen in offspring in the
developmental neurotoxicity study in
rats. The LOAEL of 8.8 mg/kg/day was
based on decreases in body weights,
decreases in absolute brain weights,
changes in brain morphometric
parameters, and decreases in motor
activity. A NOAEL could not be
established. However, the LOAEL (8.8
mg/kg/day) was employed as the point
of departure in assessing the risk for all
exposure scenarios, and the FQPA SF is
retained as a UFy (i.e., use of a LOAEL
to extrapolate a NOAEL). A Benchmark
Dose (BMD) analysis of the datasets
relevant to the adverse offspring effects
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(decreased body weight and brain
weight) seen at the LOAEL in the DNT
study was conducted. All of the BMDLs
(benchmark dose limit) modeled
successfully on statistically significant
effects are 1-2X lower than the LOAEL.
The results also indicate that an
extrapolated NOAEL is not likely to be
10X lower than the LOAEL and that use
of an UFy. of 3X would not
underestimate risk. Therefore, the
analysis supports reducing the UF. from
10X to 3X. Using an UFy, of 3X in risk
assessment (8.8 mg/kg/day + 3x = 2.9
mg/kg/day) is further supported by
other studies in the tebuconazole
toxicity database: Those studies with
the lowest NOAELs were a
developmental toxicity study in mice at
3 mg/kg/day and a chronic toxicity
study in dogs at 2.9 mg/kg/day, with
effects being seen at respective LOAELs
of 10 and 4.5 mg/kg/day.

iii. Although there is qualitative
evidence of increased susceptibility in
the prenatal developmental studies in
rats, the Agency did not identify any
residual uncertainties after establishing
toxicity endpoints and traditional UFs
to be used in the risk assessment of
tebuconazole. The degree of concern for
residual uncertainties for prenatal and/
or postnatal toxicity is low.

iv. There are no residual uncertainties
identified in the exposure databases.
EPA utilized a tiered approach in
estimating exposure to tebuconazole.
While some refinements were
incorporated into dietary and residential
exposure calculations, EPA is confident
that the aggregate risk from exposure to
tebuconazole in food, water and
residential pathways will not be
underestimated. The acute and chronic
dietary exposure assessments
incorporated refined estimates of
residues in food commodities from
reliable field trial data reflecting
maximum use conditions, recent
monitoring data from USDA’s Pesticide
Data Program (PDP), and relevant
market survey data on the percentage of
crops treated. Estimated concentrations
of tebuconazole in drinking water were
incorporated into the chronic dietary
analysis as the upper bound point
estimate and into the probabilistic acute
dietary analysis as a distribution. For
the residential exposure pathway
(ornamentals, golf course turf, and
treated wood products), potential
exposure resulting from tebuconazole
outdoor uses in the residential setting
was assessed using screening-level
inputs that assumes an adult or child
will come in contact with turf and other
surfaces immediately after application.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
tebuconazole will occupy 55% of the
aPAD for children 12 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to tebuconazole
from food and water will utilize 14% of
the cPAD for children 1-2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of tebuconazole is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Tebuconazole is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to tebuconazole.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined chronic food, water, and
short-term residential exposures result
in aggregate MOEs of 1,500 for adult
handlers; 400 for children 11-16 years
old (post-application); 360 for children
6—11 years old (post-application); 310
for adults (post-application); and 330 for
children 3-5 years old (post-
application). Because EPA’s level of
concern for tebuconazole is a MOE of
300 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic

exposure to food and water (considered
to be a background exposure level).

An intermediate-term adverse effect
was identified; however, tebuconazole
is not registered for any use patterns
that would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
tebuconazole.

5. Aggregate cancer risk for U.S.
population. Tebuconazole has been
classified as a possible human
carcinogen based on statistically
significant increase in the incidence of
hepatocellular adenoma, carcinoma, and
combined adenoma/carcinomas in both
sexes of NMRI mice. The Agency has
determined that the chronic risk
assessment is considered to be
protective of any cancer effects;
therefore, a separate quantitative cancer
risk assessment is not required

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to tebuconazole
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(Gas Chromatography/Nitrogen
Phosphorus Detector (GC/NPD)) is
available to enforce the tolerance
expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
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The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

Codex MRLs have been established
for residues of tebuconazole in or on
barley grain at 2 ppm. The Codex MRLs
are based on field trials conducted in
Europe with a maximum of two foliar
applications and a pre-harvest interval
(PHI) of 28 days. The U.S. tolerance of
0.3 ppm for barley grain is based on
field trials conducted in the U.S. and
Canada on barley as a single application
with a 30-day PHI. The U.S. use pattern
has a total seasonal application rate
25% of that of Europe. This explains the
large difference in the recommended
U.S. tolerance and the Codex MRL, and
thus, harmonization is not possible.

Codex MRLs are established on
cucumber (0.15 ppm), summer squash
(0.2 ppm), and melons (except
watermelon) (0.15 ppm), which are
crops included in EPA crop group
vegetable, cucurbit, group 9. The Codex
MRLs are based on field trials
conducted in Europe with a maximum
of four foliar applications and a PHI of
3 days for cucumbers and squash and 7
days for melon. The U.S. tolerance for
vegetable, cucurbit, group 9 is based on
field trials conducted in the U.S. on
cucumber, summer squash, and melons
where tebuconazole was applied three
times with a 2—8 day PHI. A tolerance
of 0.4 ppm is recommended for cucurbit
vegetables using the OECD statistical
calculation procedures. Harmonization
cannot be achieved since Codex MRLs
are established on individual crops
rather than on crop groups and have
lower MRLs.

Codex MRLs are established for sweet
peppers (1 ppm), and tomatoes (0.7
ppm), which are crops included in
EPA’s crop grouping of vegetable,
fruiting, group 8-10. The Codex MRLs
are based on field trials conducted in
Europe with a maximum of three foliar
applications and a PHI of 3—7 days. The
U.S. tolerance (1.3 ppm) was based on
field trials conducted in the U.S. on bell
peppers, non-bell peppers, and tomatoes
where tebuconazole was applied as six
broadcast foliar applications with a 6—
7 day PHI. Harmonization cannot be
achieved since Codex MRLs are
established on individual crops rather

than on crop groups and have lower
MRLs.

V. Conclusion

Therefore, a tolerance is established
for residues of tebuconazole, alpha-[2-
(4-chlorophenyl)ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol, including its metabolites and
degradates, in or on the vegetable,
fruiting group 8-10 at 1.3 ppm. The
existing tolerance for barley, grain is
modified from 0.15 ppm to 0.3 ppm;
and the existing tolerance for vegetable,
cucurbit group 9 is modified from 0.09
ppm to 0.4 ppm. Also, due to the
establishment of the crop group
tolerance for the vegetable, fruiting,
group 8-10, the existing tolerances on
okra and the vegetable, fruiting, group 8
are removed as unnecessary.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by

Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 30, 2013.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In § 180.474, the table in paragraph
(a) is amended by:

m a. Revising the entries for “Barley,
grain”, and ‘“Vegetable, cucurbit, group
9.”

m b. Removing the entries for “Okra”
and ‘“Vegetable, fruiting, group 8.”
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m c. Adding alphabetically the
commodity “Vegetable, fruiting, group
8-10.”

The amendments read as follows:

§180.474 Tebuconazole; tolerances for
residues.

(a) * *x %
Commodity anritlﬁ Opner
Barley, grain .........cccocoiniiene 0.3
Vegetable, cucurbit, group 9 ... 0.4
Vegetable, fruiting, group 8-10 1.3

* * * * *

[FR Doc. 2013-27147 Filed 11-14-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2009-0189]
RIN 2127-AL13

Federal Motor Vehicle Safety
Standards; Designated Seating
Positions

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This document completes the
agency’s response to petitions for
reconsideration of an October 2008 final
rule that amended the definition of the
term, “‘designated seating position,” as
used in the Federal motor vehicle safety
standards, to facilitate the determination
of which areas within the interior of a
vehicle meet that definition. The final
rule made the new definition applicable
to vehicles manufactured on and after
September 1, 2010. Previously, the
agency granted petitions requesting one
year of additional lead time until the
new definition became applicable,
removal the portion of the regulatory
text stating that State tort law
requirements are preempted, and
technical corrections. This final rule
addresses the remaining issues raised in
the petitions for reconsideration and

makes clarifying changes to the manner
in which designated seating positions
are measured. We are also including
technical corrections addressing side-
facing seats and longer seating surfaces.

DATES: The effective date of this final
rule is December 16, 2013.

Petitions for reconsideration must be
received not later than December 30,
2013.

ADDRESSES: Petitions must be submitted
to: Administrator, National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue SE., Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may contact Louis
Molino of the NHTSA Office of
Crashworthiness Standards by
telephone at (202) 366—1740, and by fax
at (202) 493-2739.

For legal issues, you may contact
David Jasinski of the NHTSA Office of
Chief Counsel by telephone at (202)
366—2992, and by fax at (202) 366—3820.

You may send mail to both of these
officials at the National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background
II. Petitions for Reconsideration
II. Analysis of Petitions for Reconsideration
A. Definition of DSP
B. Analysis of Safety Problem
C. Seating Surface Measuring Procedure
1. Determination of the “Front Leading
Surface”
2. Determination of Seating Surface Width
3. Interior Trim at the Seating Surface
Outer Edges
4. Seating Surface Interrupted by Interior
Trim
5. Voids and Seat Separation
6. H-Point Interruptions
7. Folding, Removable, and Adjustable
Seats
8. Closely Adjoining Seat Belt Buckles
D. Calculating the Number of DSPs
E. Consumer Information Label
F. SAE J1100
G. Technical Correction for Side-Facing
Seats
IV. Rulemaking Analyses and Notices

I. Background

On October 8, 2008, NHTSA
published in the Federal Register a final
rule (October 2008 final rule) revising
the definition of “designated seating
position” (DSP), as that term is used in
the Federal motor vehicle safety
standards (FMVSS), and providing a
calculation procedure for determining
the number of seating positions at a seat

location.? The revised definition
specifies more clearly the areas within
the interior of a vehicle that are
regarded as being designated seating
positions for trucks, multipurpose
passenger vehicles, passenger cars, and
buses. The rule also established a
calculation procedure for determining
the number of DSPs at a seat location for
trucks and multipurpose passenger
vehicles with a gross vehicle weight
rating less than 4,536 kilograms (10,000
pounds), passenger cars, and buses.

The designation of a seating position
has important safety consequences.
Under the FMVSSs, motor vehicle
manufacturers must meet various
performance requirements for each
interior location designated as a seating
position. For example, FMVSS No. 208,
Occupant Crash Protection, requires
that each DSP in a light vehicle be
provided with the appropriate occupant
crash protection system (e.g., air bag,
seat belts or both). Clarity in the
definition of DSP is important for the
purposes of that standard because if a
vehicle has fewer DSPs than the number
of individuals able to sit in it, one or
more of those individuals would not be
protected by seat belts and/or other
crash protection systems.

In the October 2008 final rule, the
agency stated that the revised definition
of “designated seating position” added
clarity to the existing definition and was
not expected to have a substantial
impact on current vehicle designs. The
degree to which seat designs exhibited
the characteristics that gave rise to the
agency’s concerns had significantly
lessened in the fleet. Manufacturers had
either reduced the width of the seating
area to more accurately reflect the
intended occupancy or had provided
additional DSPs.

The October 2008 final rule noted that
the inclusion of auxiliary seats in the
definition of ““designated seating
position” and the newly established
procedure for determining the number
of DSPs would require minor redesign
of a small number of vehicles. To allow
manufacturers the opportunity to make
such redesigns, the agency provided
approximately two years of lead time,
such that, on September 1, 2010, all
vehicles would need to comply with the
new requirements.

II. Petitions for Reconsideration

We received ten petitions for
reconsideration of the October 2008
final rule. The petitioners are SAE
International (SAE), BMW North
America (BMW), the Alliance of

173 FR 58887 (Oct. 8, 2008) (Docket No. NHTSA—
2008-0059).
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Automobile Manufacturers (Alliance),
Volkswagen of America (Volkswagen),
the Association of International
Automobile Manufacturers (now Global
Automakers), the American Association
for Justice (AA]J), Safety Research and
Strategies (SRS), Toyota Motor North
America (Toyota), Mitsubishi Motors
R&D of America (Mitsubishi), and
Public Citizen.2 Toyota also expressed
its support for the Alliance’s petition.
The petitions filed by SAE International
and Toyota were styled both as requests
for interpretation and, alternatively if
the agency did not agree with their
suggested interpretation, as petitions for
reconsideration.

In a December 23, 2009 final rule,® we
provided a partial response to these
petitions. In response to petitions by the
Alliance, Global Automakers,
Mitsubishi, and Volkswagen that sought
additional lead time for implementing
the new definition of “designated
seating position” via a phase-in, we
provided one year additional lead time
so that vehicle manufacturers would
need to comply with the new rule on
September 1, 2011. In response to
petitions from the AAJ and Public
Citizen, we removed language from the
text of the DSP definition stating that
any State requirement, including any
determination under State tort law,
premised on there being more DSPs
than the number contemplated in the
definition, was preempted. We also
addressed a technical error pointed out
in petitions from SAE, the Alliance, and
Global Automakers by correcting an
erroneous cross reference.

III. Analysis of Petitions for
Reconsideration
A. Definition of DSP

Prior to September 1, 2011, the basis
for determining whether a location was
considered a designated seating position
was whether it was a plan (i.e., side)
view location capable of
accommodating a person at least as large
as a 5th percentile adult female if the
configuration and design of the vehicle
were such that it was likely to be used
as a seating position while the vehicle
is in motion. The October 2008 final
rule replaced this definition with one
setting forth a more objective manner of
determining whether a seating surface is

2The AAJ petition was jointly filed by the AA]J,
the Association of Trial Lawyers of America—New
Jersey, Consumer Attorneys of California,
Consumers for Auto Reliability and Safety, the New
York State Trial Lawyers Association, the
Pennsylvania Association for Justice, and the
Washington State Trial Lawyers Association. Public
Citizen’s petition was filed jointly by Public Citizen
and the Consumer Federation of America.

374 FR 68185.

considered a DSP. As defined in the
October 2008 final rule, a designated
seating position is a seat location with
a seating surface width of at least 330
mm.

Global Automakers petitioned the
agency to replace the 330 mm seat
cushion width specification with the
prior language relying on the capability
of accommodating a 5th percentile adult
female. Global Automakers stated that
this prior definition would achieve the
agency’s intended goal because the
formula for counting DSPs would still
be specified in section 571.10.

The agency is denying the petition to
amend section 571.3 to revert to the
prior definition. We continue to believe
that the seating surface width
measurement better reflects a location’s
ability to accommodate an occupant. We
also believe that the new definition is
more consistent with the seating width-
based manner for calculating the
number of DSPs in section 571.10.

Global Automakers did not provide a
compelling reason to revert to the old
definition. Its only assertion is that the
DSP definition would explain the
agency’s concept of a DSP. It is true that
the 330 mm specification for a DSP in
the new definition was consistent with
the hip measurement of a 5th percentile
adult female. However, as we stated in
the October 2008 final rule, our intent
was to provide both a more objective
definition of DSP and a more objective
method for determining the number of
DSPs at a seating location.* The current
330 mm specification better implements
the agency’s intent. Accordingly, we are
denying Global Automakers’ request.

B. Analysis of Safety Problem

Two petitioners, Public Citizen and
SRS, petitioned the agency to amend the
DSP definition, asserting that
adequately updated data and sound
scientific techniques were not employed
in developing the final rule.

Public Citizen expressed its belief that
the October 2008 final rule did not close
the regulatory gap regarding the
provision of enough seat belts for the
number of designated seating positions.
Public Citizen asserted that the agency
has not provided sufficient analysis to
support its assertions that the change in
average seat width between 2001 and
2006 has reduced the safety problem.
Public Citizen also stated that the
agency did not consider human factors
related to reduced seat belt use rates
when a third occupant is seated in a
seating area with two DSPs. Public
Citizen claimed that the agency did not
investigate whether the options of a

4See 73 FR 58888.

void space or impediment would
discourage occupants from sitting in a
space that is not a DSP, nor did the
agency have sufficient data to conclude
that the reduction in seating width has
solved the problem of too many
occupants sitting in a seating area.

SRS also questioned the data that
NHTSA used to reach its conclusions.
SRS reiterated concerns expressed in its
comments on the NPRM that the
proposed impediment and void
specifications were based on inaccurate
data. SRS also questioned the agency’s
reliance on these measures in the
absence of any scientific human factors
analysis of the potential effectiveness of
designs to keep occupants from
occupying a non-DSP.

NHTSA addressed many of these
issues in the October 2008 final rule.
Public Citizen and SRS did not provide
any additional information to the
agency nor did they provide any
suggested changes to the requirements.
In response to SRS’s comments
regarding the accuracy of the data
related to the Acura Integra 2-Door, the
agency stated:

Safety Research and Strategies also stated
that its analysis of the data indicated that the
incident rate of three occupants seated at the
2-DSP rear seat of the Acura Integra 2-Door
was twice as high as presented in the PRE.
The incident rates of the Acura were relied
upon by the agency in developing the
impediment countermeasure. However, it is
unclear whether Safety Research and
Strategies evaluated data from the same
period as in the agency’s analysis.?

Although SRS characterized the
agency’s response as inadequate, in
response to SRS’s comment, the
agency’s technical staff reviewed the
data in question for the inaccuracies
cited by SRS and concluded that the
agency’s original analysis was valid.
Our position has not changed. We do
not believe any type of measure is
necessary for all rows with two DSPs. A
measure, including an impediment, is
only required if a seating surface area is
otherwise wide enough to be considered
to have three DSPs and the
manufacturer does not want to add a
third seat belt. The purpose of the
measure is to make clear to the
consumer that the seating surface is
only intended for two occupants at a
time.

We also believe that Public Citizen’s
and SRS’s expectations for the
effectiveness of measures are overstated.
In our Final Regulatory Evaluation
(FRE), we stated that we could not
estimate the benefit of the impediment/

573 FR 58889 n.2.
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void option.® However, we do believe
that impediments and voids could
reduce the risk of crash injuries because
passengers would be less likely to
occupy unprotected spaces that are
either unavailable (because of a void
between seating positions) or
uncomfortable (because of an
impediment).

The agency did not conduct a human
factors analysis because we identified a
small target population in the FRE. The
specifications proposed in the NPRM
and adopted in the final rule were
largely based upon vehicles that were
identified as having low fatality rates
and employed an impediment or void in
the second row. The agency attributed
the lower fatality rate to the impediment
installed in the seating surface, which
deterred overcapacity and misuse. We
continue to believe that a human factors
study is not necessary to achieve the
aim of the final rule, which is the
identification of DSPs and improved
enforceability.

Based upon the agency’s fleet survey,
we did not expect impediments or voids
to be used in many vehicles. However,
when used, we believed their function
was to provide consumers with
information regarding the vehicle’s
seating capacity. It was not the agency’s
intent for impediments and voids to act
as physical barriers or make it
impossible for a vehicle to be
overloaded or misused. In the unlikely
event that an occupant considers sitting
on an impediment or void and then
cannot locate a seat belt, we believe that
it should be reasonably obvious to the
occupant that the location is not
intended for occupancy while the
vehicle is in motion.

In the FRE, the agency identified a
significant decrease in the seat belt
usage rate when comparing incidents in
which two passengers occupied a two-
DSP seating area compared to incidents
in which three passengers occupied a
two-DSP seating area. We believe this
explains a drop in the seat belt usage
rate in these cases from 53.25 percent to
27.67 percent. It is reasonable to assume
that this drop in usage rate was due to
the unavailability of a third seat belt in
the row and the possible inability of
other passengers to use the seat belts
that are provided because of lack of
physical space. We do not believe a
human factors study is necessary to
explain this reduced seat belt use rate.

Public Citizen asserted that second
rows of two-door SUVs had two-DSP
second rows. However, this is contrary
to the agency’s findings. Most existing

6 Docket No. NHTSA-2008-0059-0002.

vehicles that did not comply with the
new requirements were sport coupes
with non-traditional second row bench
seats and third-row seats on SUVs that
were intended to have two DSPs, but the
seating surface width was sufficient to
have three DSPs. The agency did not
identify any sedans or SUVs with a
bench seating surface that had a second
row with two DSPs.

It remains the view of the agency that
the reduced seat size combined with the
presence of only two seat belts will
more clearly indicate to occupants the
capacity for which crash protection is
provided. This will prevent
manufacturers from including wide
bench seats with only two seat belts
unless an impediment or void is used
that will interrupt the seating surface.
Although we expect the new definition
and requirements for seat separation to
aid in eliminating uncertainty as to the
number of DSPs at a seating location, it
is not practical to require designs that
would completely prevent consumers
from attempting to seat more occupants
than a row or seat is designed for.

C. Seating Surface Measuring Procedure

A number of the petitions raised
issues related to the seating surface
measuring procedure. We have grouped
these petitions into seven separate
issues, which we address below.

1. Determination of the “Front Leading
Surface”

SAE requested clarification on how
the agency intends to determine the
“front leading surface.” The front
leading surface is referenced in
determining the boundaries of the area
in which the seating surface width is
measured. Specifically, section
571.10(c)(1) provides that the ““seating
surface width” is the maximum width
of a seating surface in a zone extending
from a transverse vertical plane 150 mm
(5.9 inches) behind the front leading
surface of a seating surface to a
transverse vertical plane 250 mm (9.8
inches) behind that front leading
surface, measured horizontally and
longitudinally.

SAE stated that it interpreted the
“front leading surface” as the frontmost
edge of the soft trim of the seat cushion,
but would not include the forward edge
of unpadded components such as seat
shields, seat adjusters, or adjuster
covers. SAE asked for confirmation of
its interpretation.

We agree with SAE that the “front
leading surface” would include soft
trim, but would not include the
unpadded trim components such as
decorative seat shields, seat adjusters, or

adjuster covers. To reflect this intent,
we are amending the language of section
571.10(c) to make clear that these
unpadded trim components would not
be considered part of the seating surface
for the purpose of determining the
“front leading surface.”

Furthermore, SAE requested the
agency’s position on how the “front
leading surface”” would be defined when
seats are angled such that the centerline
of the seat is not parallel with the
centerline of the vehicle. SAE asked the
agency for confirmation of its
interpretation that an “X” plane tangent
to the frontmost edge of the seat cushion
is used to measure the 150 mm and 250
mm distance from the front leading
edge.

With respect to angled seats, the
agency did not intend the “front leading
surface” to be defined in the manner
described by SAE. Rather, the agency
intended the measurement zone to be
determined from the front leading
surface of the seat in its “forward”
facing direction as defined in S4.3 of
FMVSS No. 210, regardless of how the
seat may be oriented in the vehicle. That
is, “forward” refers to the direction in
which the seat faces, rather than the
direction the vehicle faces, and the
measurement zone would be oriented
perpendicular to that direction.

To reflect this interpretation, we are
making an amendment to section
571.10(c)(1). We believe the effects from
this amendment will be minimal
because angled seats are not common.

2. Determination of Seating Surface
Width

Global Automakers and Toyota
requested that the agency clarify its
position on how the seating surface
width is measured. Global Automakers
raised two specific scenarios. The first
scenario involves seat cushions whose
outer edge slopes downward. Global
Automakers was not certain whether the
measurement will be made from the
outer edge of the seat cushion
(identified in A in Figure 1) or the point
where the top surface of the cushion
begins sloping downward toward the
side of the seat (identified as B in Figure
1). Toyota interprets the language as
contemplating the seating surface width
measurement to take place between the
vertical planes tangent to the outboard
edges of the seat, as indicated in Figure
2. Toyota stated that if its interpretation
is not correct, it was petitioning the
agency to adopt its position.
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A

B

Figure 1: Global Automakers Seat Surface Width Measurement Example

Bench Seat

Figure 2: Toyota Seat Surface Width Measurement Example

NHTSA agrees with Toyota’s
interpretation that the seating surface
width will be determined from the
maximum width between the vertical
planes tangent to the outboard edges of
the seat. We note that in the context of
seat width measurement, the
determination of what is outboard is
made with respect to the seat
orientation and may not align with what
is outboard with respect to the vehicle.
This measurement procedure is more

objective than the other measurement
procedure suggested by Global
Automakers. It is not always clear at
what point the top surface of the seat
cushions begin to slope downward to
the side because such surfaces may be
rounded or uneven and seat cushions
can be pliable.

3. Interior Trim at the Seating Surface
Outer Edges

Global Automakers also requested
that the agency clarify its interpretation

on how the measurement will be taken
for seat cushions whose outer edge
extends underneath interior trim. Global
Automakers noted that, in some cases
(one of which is illustrated in Figure 3
below), the interior trim interrupts the
“nominal hip room” using the SAE H-
point machine and that an occupant
could not use the seating surface under
the trim.
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Shaded area is body-side armrest. 'B' cannot accommodate

3-D manikin in void between armrest and seating surface.

A

B

Figure 3: Global Automakers Seat Surface Width Measurement with Armrest

Although the agency agrees that, in
Global Automakers’ example, some
portion of the “seating surface” may not
be a location where an occupant could
actually sit, the amendment to the DSP
definition was designed to make the
definition more objective. The new
definition is not based upon non-
objective concepts such as the usability
of the seating surface by the occupant or
“nominal hip room.” Manufacturers
will have to consider the usability of the
space in designing the vehicle; however,
the DSP definition and measuring
procedure make no allowance for
seating space that is made unusable by
the positioning of trim components such
as body-side armrests.

NHTSA would measure the seating
surface width from the plane indicated
in drawing A on Figures 1 and 3 above.
NHTSA would only consider a trim
component in the determination of the
seating surface width if the trim makes
contact with the top of the seat within
the measurement zone. To make this
clearer, we are adding specificity to the
determination of the ““seating surface
width.”

We clarify that the determination of
the seating surface width is a
comparative measurement of all
possible width measurements within
the measurement zone, given specific
constraints. The seating surface width is
the maximum width determined by
these comparisons. The constraints on
the measurements are that they are

made between vertical planes that
intersect the outboard seat edges, unless
the outboard edge is interrupted by
interior trim in contact with the top
edge of the seat.

If the seating surface is interrupted by
outboard interior trim in contact with
the top edge of the seat, the vertical
plane used in determining the seating
surface width will be the plane that
intersects the most inboard point of
contact between the interior trim and
the point of contact with the top of the
seat. We have also added a figure to the
regulatory text to illustrate the
measurement procedure, including how
trim components making contact with
the seating surface affect the
measurement.

4. Seating Surface Interrupted by
Interior Trim

Section 571.10(c)(2)(i)(A) provides an
exception to the general rule that
adjacent seating surfaces are considered
to form a single, continuous seating
surface. If adjacent seating surfaces are
separated by a fixed trimmed surface
that has an unpadded top surface and a
width of not less than 140 mm (5.5
inches), those surfaces will not be
considered to be continuous.

Public Citizen petitioned the agency
to eliminate the option to separate
adjacent seating surfaces with unpadded
fixed trim. Public Citizen stated its
belief that, if a seat contains three 330
mm seating spaces, the manufacturer
should be required to have three DSPs

with three seat belt assemblies.
Otherwise, Public Citizen argued that
manufacturers should be required to use
voids to interrupt a seating surface.

We are denying Public Citizen’s
request to remove the option to separate
seating surfaces with unpadded fixed
trim. It is not practicable in all vehicle
types with a bench seat where the
seating cushion width would require
three DSPs to provide restraints for
three DSPs, particularly in the case of
rear seats of convertibles and sport
coupes. These seats are often close to
the vehicle floor, where it would be
impractical or impossible to include a
void in the seat cushion. We also
believe that a child seat positioned in
the rear seat, which may extend over the
void, could be unstable during use and
in a crash. We are also concerned that,
if such seats were required to have three
DSPs, three occupants would not be
able to be seated comfortably, which
could reduce seat belt usage at such
seating positions. We believe that
allowing manufacturers options for
interrupting otherwise continuous
seating surfaces is the best approach to
improving the identification of DSPs by
consumers.

SAE requested clarification on how
the agency would consider trim when
measuring the seating surface. SAE
provided two illustrated examples,
shown below, and asked for NHTSA’s
clarification on how ““trim” would be
defined.
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Example 1

Example 2

-

Unpadded Trim
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Cover [ Seat Shield
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Impediment
(Unpadded)
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Figure 4: SAE Examples of Seat Measurement with Trim
(Seats in both examples are viewed from above)

In Example 1, SAE described an
impediment in the middle of the seat as
an “embedded convenience system.”
During the seating surface measurement,
the agency would first determine if the
impediment meets the requirements of
sections 571.10(c)(2)(i)(A) or
571.10(c)(2)(ii). SAE stated in its request
that it was assumed that the conditions
of section 571.10(c)(2)(ii) were not met
by the impediment.” Therefore, a
determination would need to be made
as to whether the impediment was ‘““a
fixed trimmed surface whose top surface
is unpadded and that has a width not
less than 140 mm (5.5 inches), as
measured in each transverse vertical
plane within that measurement zone.”
Such a determination is impossible to
make from the schematic provided and
may only be possible from a physical
examination of the impediment. If the
impediment satisfied the criteria, the
seating width would end at the
impediment’s edge, as shown by
dimension “B” and “C.” However, if the
impediment did not satisfy the criteria,
the agency would define the maximum
seating surface width as shown by

7 We address issues related to section
571.10(c)(2)(ii) in section III.C.5.

distance “A” in Example 1. We think
this is clear from a reading of section
571.10(c)(2).

SAE asked about the measurement
procedure with respect to Example 2.
We believe this has been made clear
both in the regulation and the agency’s
test procedure. Assuming the shaded
area is fixed, unpadded trim surface, the
determination of seat surface width
depends on whether the length of “D”
is less than 140 mm. If “D” is less than
140 mm, then seating surfaces “B” and
“C” form a continuous seating surface
and the number of DSPs would be
calculated using measurement “A.” If
“D” is at least 140 mm, seating surfaces
“B” and “C” would have sufficient
separation such that the number of DSPs
for seating surfaces “B”” and “C” would
be calculated separately based on the
length of “B” and “C.”

SAE also asked whether the use of the
word ‘“‘unpadded” meant the trim had to
be uncovered or whether a fabric with
minimal foam backing would be
considered unpadded. In the October
2008 final rule, the agency merely
defined the footprint that a trim
impediment must cover to allow
manufacturers a degree of flexibility in

assigning this space.8 For example, a
fixed unpadded trim surface could be
used for a convenience function such as
a cup holder, tray, or storage and also
serve to divide seating surfaces.

The agency did not define the term
“unpadded trim” or provide examples
in the October 2008 final rule. This was
intentional. We did not want to be
unnecessarily design restrictive or
prevent manufacturers from
implementing creative solutions that
would appeal to consumers and still
provide visual cues regarding the
number of DSPs in a given row. To
address SAE’s question, we do not
intend the term ‘“‘unpadded” to mean
that the trim cannot be covered.
Unpadded trim, even if covered with
material such as fabric, leather, or vinyl
solely for aesthetic purposes, will be
significantly harder than the more
pliable foam and covering used for the
seat cushion and would make sitting on
the surface unwelcoming, which would
deter its use as a seating surface.

5. Voids and Seat Separation

Toyota requested clarification
regarding the width measurement of a

8See 73 FR 58891.
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void defined in section
571.10(c)(2)(1)(B). That section states
that seating surfaces can be separated by

[a] void whose cross section in each
transverse vertical plane within that
measurement zone is a rectangle that is not
less than 140 mm (5.5 inches) wide and not
less than 140 mm (5.5 inches) deep. The top
edge of the cross section in any such plane
is congruent with the transverse horizontal
line that intersects the lowest point on the
portion of the top profile of the seating
surfaces that lie within that plane.

Toyota interpreted this language to
mean that the width measurement of the
void is taken between planes tangent to
the seat edges on either side of the void.
This means that, where the seat edges
adjacent to a void are sloped downward
toward the edge of the seat before
turning downward, the measurement
between the seat edges would be made
from the outer edge of the seat rather
than from where the seat surface begins
to slope downward.

This issue has been clarified in
NHTSA’s test procedure with illustrated
examples. We believe it is clear that the
width of the void area would be
measured between the adjacent edges of
the two adjacent seating surfaces.

SAE also requested clarification
regarding voids. It interpreted section
571.10(c)(2)(i)(B) as applicable to
seating rows that have three or more
seats. It reasoned that, when two or
more seats are at least 140 mm apart,
section 571.10(c)(2)(iii) would apply,
which relates specifically to the seat
cushion separation requirement for
outboard seats. SAE asked for
clarification on how NHTSA would
interpret two adjacent seating surfaces
that are not separated by 140 mm.

We do not agree with SAE’s
interpretation of the applicability of
section 571.10(c)(2)(1)(B). The
applicability of section 571.10(c)(2)(i)(B)
is not limited to rows with certain
numbers of DSPs. Rather, we anticipate
that seating surfaces with “voids”
would generally be used by a
manufacturer when otherwise there
would be a single seating surface that
would require more DSPs than the
manufacturer intends. In contrast, the
seat cushion separation in section
571.10(c)(2)(iii) only applies to adjacent
outboard seating surfaces and does not
limit the measurement zone. However,
when adjacent seating surfaces are not
separated by 140 mm, the agency would
consider the seating surface between the
two seats to be continuous. We believe
this issue has been addressed by
specific examples in the agency’s test
procedure.

6. H-Point Interruptions

SAE and Toyota requested
clarification of section 571.10(c)(2)(ii) as
it applies to interrupting the H-point
between two adjacent DSPs. SAE
expressed uncertainty as to whether the
agency intended that the interruption be
at the location of the H-point or within
a larger area such as the 101 mm height
or 76 mm fore-aft distance of the hip
room zone. We believe the regulatory
text is clear that the actual location of
the H-point must be interrupted by
interior trim. This was further
illustrated in the agency’s test
procedure, which was published after
we received SAE’s request for
clarification.

Toyota interpreted the measurement
procedure as using the two outboard
seating position H-points to determine
the “X” plane location. We agree with
Toyota that we would use the outboard
DSPs to determine the “X” plane
location. However, we would also
define the H-point for any adjacent
DSPs, even if they are not both
outboard. To clarify this, we are
amending section 571.10(c)(2)(ii).
Furthermore, the H-point for adjacent
DSPs may not necessarily fall on the
same plane, or even planes that pass
through each other. In such a case,
interior trim can interrupt the “X” plane
if it interrupts the “X” planes of both
adjacent seating positions.

7. Folding, Removable, and Adjustable
Seats

SAE requested that the agency clarify
the applicability of section 571.10(c)(3),
which specifies the manner in which
folding, removable, and adjustable seats
are considered. This section provides
that folding, removable, and adjustable
seats are measured in the configuration
that results in the single largest
maximum seating surface width.

First, SAE questioned what effect
folding or removable seats have on the
seating surface width. That is, SAE
noted that when such seats are folded or
removed, manufacturers do not intend
for people to sit on the back of the seat
or in the area where the seat previously
occupied. The agency’s intent, with
respect to seats that are designed to fold
or be removed from the vehicle, such as
seats in the second or third row of
minivans or sport utility vehicles, was
that the seats be configured such that
the maximum possible seating surface
width is measured for that row when
measuring seating surface width.

Second, SAE noted that seats that
adjust backwards and forwards or up
and down do not cause the seat cushion
itself to become wider. SAE asked what

range, including seat rotation, in the
case of swiveling seats, to take into
account when measuring surface width.
We recognize that adjusting split bench
seats or seats that can slide, depending
on how the seats are positioned, may
result in changes to the total seating
surface width, and consequently may
alter the calculated number of DSPs.
When adjusting seat positions that may
result in changing the number of DSPs,
as with folding seats, we would
determine the number of DSPs by
adjusting the seats in a manner that
produces the maximum number of
DSPs. With respect to seats that adjust
up and down, we note that the height
of the seat is not taken into account.
Third, SAE suggested that, if NHTSA
intends to use section 571.10(c)(3) to
determine whether a seat is adjacent,
the language would be better placed
within the list specified under
paragraph (c)(2) of that section. We
disagree. Paragraph (c)(2) states the
general rule that adjacent seating
surfaces are considered to be a single,
continuous seating surface and then
lists three exceptions. The language in
paragraph (c)(3) sets forth the
configuration of certain types of seats,
but does not itself define when a seating
surface is (or is not) a continuous
seating surface. Thus, we believe it is
better to separate the rules for
considering folding and adjustable seats
from the exceptions stated in paragraph

(c)(2).
8. Closely Adjoining Seat Belt Buckles

BMW petitioned the agency to allow
two “closely adjoining” seat belt
buckles at the center of a seating row
with a seating surface width of less than
1,200 mm to be considered a seating
surface with two DSPs. Under section
571.10, as currently written, such a
seating surface, if at least 1050 mm,
would have three DSPs. BMW reasoned
that such closely adjoining seat belt
buckles, which are raised from the
surface of the seat, would serve as a
visual cue and an impediment to using
the area in between as a seat.

We are denying BMW’s request.
Although it is possible that adjoining
seat belt buckles may provide a visual
cue to some occupants as to what is or
is not a DSP, BMW provided no data to
establish the validity of this assumption.
We are also not convinced that adjacent
seat belt buckles will provide an
impediment to seating, as suggested by
BMW. Therefore, we do not believe that
adopting BMW'’s suggested language
will solve the safety problem that the
new DSP definition was intended to
resolve. In the October 2008 final rule,
we noted that the agency received a
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complaint regarding the 2-door 2001
Ford Explorer, where consumers had
believed the rear seating was sufficient
for three people, even though there were
only two DSPs and, consequently, two
seat belt buckles.? The seating surface
width of the 2001 Ford Explorer is 1,270
mm, which is only 70 mm more than
the maximum seating surface width that
BMW proposes to allow. It is reasonable
to believe that a situation similar to the
2001 Ford Explorer could occur again if
NHTSA adopts BMW’s suggested
regulatory text.

D. Calculating the Number of DSPs

The new procedure for calculating the
number of DSPs uses one of two
calculations depending on the overall
seating surface width. For adjacent seats
with a continuous seating surface with
a width less than 1,400 mm, the seating
surface width is divided by 350 mm and
rounded down to the nearest whole
number to determine the number of
DSPs. For adjacent seats with a
continuous seating surface width of
1,400 mm or more, the measured surface
is divided by 450 mm and rounded
down to the nearest whole number.

Volkswagen questioned the use of the
350 mm divisor because the petitioner
stated that the value is inconsistent with
the prior DSP definition and
manufacturer design parameters. The
prior definition of designated seating
position stated that seats with more than
127 cm (1,270 mm) of hip room shall
not have less than three DSPs.
Volkswagen reasoned that, applying this
width to the new DSP definition, a
divisor of 423 mm (1,270 mm divided
by 3) would be appropriate. Volkswagen
also stated that the design program used
by many manufacturers provides 354
mm as the ergonomic design value for
the 5th percentile female seating hip
room. Volkswagen believes that a
divisor in the range of 360 to 400 mm
should be established for seating surface
widths less than 1,400 mm.

We are denying Volkswagen’s petition
to change the divisor for determining
the number of DSPs. In the October
2008 final rule, the agency noted that a
survey of the model year 2006 fleet
supported the use of a 350 mm
divisor.1° The average width of a two-
DSP seating surface location in a vehicle
dropped from 1,118 mm in model year
2001 sport-utility vehicles to 979 mm in
comparable model year 2006 vehicles.
We observed that the reduced seat size
more clearly indicated to occupants the
capacity for which crash protection is
provided. Based upon this survey, we

9See 73 FR 58889.
10See 73 FR 58889.

continue to believe that a 350 mm
divisor is consistent with existing
design practice.

Global Automakers petitioned the
agency to correct an anomaly in the
calculation for the number of DSPs in a
seating surface width between 330 and
349 mm. Using the formula for seating
surface widths less than 1,400 mm
specified in section 571.10(b)(1), the
number of DSPs for such a seating
surface would be zero (330 mm divided
by 350 mm, rounded down to the
nearest whole number). Global
Automakers believes that the agency
intended such seating surfaces to have
one DSP.

We agree with Global Automakers and
are adopting their suggested regulatory
text correction. Although the definition
of DSP in section 571.3 states that a DSP
is a seating location with a seating
surface width at least 330 mm, the
formula for calculating the number of
DSPs for a seating location with a
seating surface width of at least 330
mm, but less than 350 mm, would
produce a value of zero. This was not
the agency’s intended result. To correct
this anomaly, we are amending section
571.10(b)(1) to establish a minimum of
one DSP.

We are also making a technical
correction to the calculation of the
number of DSPs for seating locations
with a seating surface width of 1,400
mm. This issue arose in interpretation
requests received by the agency from
Nissan North America, Inc. (Nissan) and
Girardin Minibus (Girardin).1? Nissan
and Girardin both raised the issue of
seating surfaces longer than 1,400 mm
(1,700 mm and 1,778 mm, respectively)
and asked NHTSA to confirm that such
a seating surface could have four DSPs.
Using the formula set forth in section
571.10(b)(2), the seating surfaces would
have three DSPs.12

In response, the agency noted that the
definition of “designated seating
position” was changed because of a
concern that, in certain situations, the
number of people occupying a seating
surface area exceeded the number of
DSPs for that area. Particularly, the
agency was concerned with seating
surfaces that could accommodate three
people, but had only two DSPs. Nissan
and Girardin put forward a scenario in
the opposite direction, a scenario in
which a manufacturer wants to
designate more DSPs than the number

11 NHTSA'’s response to these interpretation
requests can be found at http://isearch.nhtsa.gov/
files/09-003169% 20nissan.draft.dj.aug20.htm and
http://isearch.nhtsa.gov/files/09-

000724 % 20fortin.draft.dj.aug20.htm.

12 A seating surface width of at least 1,800 mm

would be required to have four DSPs.

required by the formula in section
571.10(b) and where the seating area is
specifically designed for that greater
number of occupants. We stated that it
was not our intent to limit
manufacturers from designating more
DSPs than specified by the formula in
section 571.10(b)(2). Moreover, we
noted that the data do not demonstrate
a problem with four people occupying
a seat with three DSPs.13 The agency
chose the 450 mm divisor for such seats
based on the width typically used by
seating manufacturers.

In light of the issue raised by Nissan
and Girardin, we are clarifying that the
calculation procedure in section
571.10(b)(2) for seating surfaces of 1,400
mm or more is intended to be a
minimum and manufacturers can
provide more DSPs than the number
calculated by the formula for these
longer seating surfaces.

E. Consumer Information Label

Public Citizen petitioned the agency
to require labeling of non-DSP locations,
such as voids separating adjacent DSPs,
to reflect that the location is not a seat
and that sitting in the location while the
vehicle is in motion is dangerous.
Public Citizen believes that the label
would provide a clear and unambiguous
indication that such an area is not a
seat.

We are denying Public Citizen’s
request. Although we agree that the
labeling of non-DSP locations is
consistent with the agency’s intent of
providing visual cues that a non-DSP
location should not be used as a seat, we
believe that this suggestion is outside of
the scope of this rulemaking procedure.
We did not propose labels as a
countermeasure in the NPRM and did
not seek public comment on the use of
labels.

In the October 2008 final rule, we
discussed an option in FMVSS No. 207,
Seating Systems, that allows
manufacturers of motor homes to place
a label on a seating location that is not
to be used while the vehicle is in
motion, instead of identifying the
seating location as a DSP and installing
a seat belt. The Recreational Vehicle
Industry Association had expressed its
concern that the agency’s NPRM had
proposed eliminating this option.

We believe that the labeling of non-
DSP locations for passenger vehicles is
different because the FMVSS No. 207
option for labeling applies to actual
seats and chairs intended to be used as
such by occupants, albeit when the
vehicle is not in motion. In the case of
light vehicles, we believe that the

13 See 73 FR 58892.
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locations in which one of the agency’s
specified impediment countermeasures
is used would be locations that would
not comfortably seat an occupant.

F. SAE J1100

SAE stated that it would like to
include new definitions and dimensions
related to the October 2008 final rule in
the newest version of SAE J1100—Motor
Vehicle Dimensions. In addition, SAE
stated that it would like SAE J1100 to
be consistent with the agency’s
intentions regarding the new DSP
definition. SAE created draft definitions
of “seating surface” and ‘“‘seating surface
width” and requested that the agency
express its agreement with these
definitions. We believe our response to
the specific concerns and questions
raised by SAE and other petitioners and
information in the agency’s published
test procedure offer the guidance SAE
seeks on the definitions of ““seating
surface” and “‘seating surface width.” In
the event that SAE desires NHTSA’s
interpretation regarding specific
examples, SAE can request the agency’s
interpretation.

G. Technical Correction for Side-Facing
Seats

The revised DSP definition eliminated
the exclusion of auxiliary seat
accommodations such as temporary or
folding jump seats. In the October 2008
final rule, we amended the test
procedure in S5 of FMVSS No. 210, Seat
Belt Assembly Anchorages, to specify
that, for side-facing seats, the specified
force would be applied in the direction
that the seat faces in a vertical plane
perpendicular to the longitudinal
centerline of the vehicle. However, we
did not amend the strength requirement
itself to remove the exception for side-
facing seats. We were clear in both the
NPRM and final rule that side-facing
seats would need to comply with the
seat belt anchorage requirements of
FMVSS No. 210.14 We are including in
this response a technical correction to
S4.2.1 and S4.2.2 of FMVSS No. 210 to
correct this oversight.

IV. Rulemaking Analyses and Notices

A. Executive Order 12866, Executive
Order 13563, and DOT Regulatory
Policies and Procedures

The agency has considered the impact
of this rulemaking action under
Executive Orders 12866 and 13563 and
the DOT’s regulatory policies and
procedures. This action was not
reviewed by the Office of Management
and Budget under Executive Order
12866. The agency has considered the

14 See 70 FR 36097-98; 73 FR 58892-93.

impact of this action under the
Department of Transportation’s
regulatory policies and procedures (44
FR 11034; February 26, 1979), and has
determined that it is not “significant”
under them.

This action completes the agency’s
response to petitions for reconsideration
of the October 2008 final rule amending
the definition of “designated seating
position.” This final rule merely
clarifies existing regulatory text to be
more clear and consistent with the
agency’s intention. Today’s action will
not have any cost impacts for vehicle
manufacturers. This action will not have
any safety impacts.

B. Privacy Act

Anyone is able to search the
electronic form of all documents
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
docketsinfo.dot.gov/.

C. Other Rulemaking Analyses and
Notices

In the October 2008 final rule and in
the December 2009 final rule providing
a partial response to the petitions for
reconsideration, the agency discussed
relevant requirements related to the
Regulatory Flexibility Act, Executive
Order 13132 (Federalism),5 Civil
Justice Reform, the National
Environmental Policy Act, the
Paperwork Reduction Act, the National
Technology Transfer and Advancement
Act, and Executive Order 13045
(Protection of Children from
Environmental Health and Safety Risks).
As today’s final rule merely clarifies
regulatory text to reflect the agency’s
intent in the October 2008 final rule, it
will not have any effect on the agency’s
analyses in those areas.

List of Subjects in 49 CFR Parts 571

Imports, Motor vehicle safety,
Reporting and recordkeeping
requirements, Tires.

In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

15 The issue of preemption was addressed in the
preamble of the December 2009 final rule. See 74
FR 68187-89.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
of Title 49 continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.95.

m 2.In §571.10, revise paragraphs (b)(1),
(b)(2), (c)(1), and (c)(2)(ii) and add
paragraphs (c)(1)(i) through (iii) and
Figure 1 to read as follows:

§571.10 Designation of seating positions.
* * * * *

(b) * *x %

(1) For seat locations with a seating
surface width, as described in paragraph
(c), of less than 1400 mm (55.2 inches):
N = The greater of 1 or [seating surface
width (in mm)/350] rounded down to
the nearest whole number;

(2) For seat locations with a seating
surface width, as described in paragraph
(c), greater than or equal to 1400 mm
(55.2 inches): N = No less than [seating
surface width (in mm)/350] rounded
down to the nearest whole number.

(C) * % %

(1) As used in this section, “seating
surface” only includes the seat cushion
and soft trim and excludes unpadded
trim components such as a decorative
seat shield, seat adjusters, or adjuster
covers. As used in paragraphs (c)(1)(ii)
and (iii) of this section, “outboard” and
“inboard” are determined with respect
to the measurement zone established in
paragraph (c)(1)(i) of this section. As
used in this section, ‘“‘seating surface
width” is the maximum horizontal
width of a seating surface determined by
the following procedure:

(i) Establish a measurement zone
bounded by two vertical planes oriented
perpendicular to the direction the seat
is facing. One is located 150 mm (5.9
inches) behind the front leading surface
of the seat and the other is located 250
mm (9.8 inches) behind the front
leading surface of the seat. A
measurement location within this zone
is any vertical plane parallel to the
planes establishing the boundary of the
zone.

(ii) For each measurement location
within the zone, establish vertical
reference planes parallel to the direction
the seat faces that intersect the most
outboard point on each side of the
seating surface at that measurement
location. If outboard interior trim
contacts the top surface of the seat
cushion, establish another vertical plane
parallel to the direction the seat faces
that intersects the most inboard point of
contact between outboard interior trim
and the top surface of the seat cushion.
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(iii) For measurement within the

(ii) Interior trim interrupts the

zone, measure horizontally between and measurement of the nominal hip room

perpendicular to the most inboard
vertical reference planes established in
(ii), as shown in Figure 1 (provided for
illustration purposes).

between adjacent seating surfaces,
measured laterally along the “X”” plane
through the H-point. For purposes of
this paragraph, the H-point is located

Automotive Engineers (SAE) Surface
Vehicle Standard J826, revised July
1995, “Devices for Use in Defining and
Measuring Vehicle Seating
Accommodation” (incorporated by
reference, see section 571.5) with the
legs and leg weights removed, or

(2)* * * using the SAE three-dimensional H-
(@ * * = point machine per Society of * * * * *
FIGURE 1: Example Measurements for Seat Cushion Width
Rear
|
Rear ( |
plane \
| b .
Example Measurement 1 (max width ) 5
250 Front
MM plane J) Example Measurement 2 IC,
150 Measurement outboard trim/seat cushion
mm Zone

|

contact edge (2 locations)

M2

M1
outboard edge plane

outboard edge plane

Front

Outboard Trim

Trim/cushion contact plane
{mostinboard point of contact)

/

M2

M1

outboard edge plane

Seat Facing Direction

Plan view of a seat showing several example measurement locations for the determination
of seating surface width. Measurement 1 is the seat surface width for this illustration.

m 3. Amend §571.210 by revising the
introductory paragraphs to S4.2.1 and
S4.2.2 to read as follows:

§571.210 Standard No. 210; Seat belt
assembly anchorages.
* * * * *

S4.2.1 Except as provided in S4.2.5,
the anchorages, attachment hardware,
and attachment bolts for any of the
following seat belt assemblies shall
withstand a 5,000 pound force when
tested in accordance with S5.1 of this

standard:
* * * * *

S4.2.2 Except as provided in S4.2.5,
the anchorages, attachment hardware,
and attachment bolts for any of the
following seat belt assemblies shall

withstand a 3,000 pound force applied
to the lap belt portion of the seat belt
assembly simultaneously with a 3,000
pound force applied to the shoulder belt
portion of the seat belt assembly, when
tested in accordance with S5.2 of this
standard:

* * * * *

Issued in Washington, DC, on November 5,
2013 under authority delegated in 49 CFR
1.95.

David L. Strickland,

Administrator.

[FR Doc. 2013-27105 Filed 11-14—13; 8:45 am]
BILLING CODE 4910-59-P
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SUMMARY: NMFS is modifying the
reporting requirements for vessels
required to use Vessel Monitoring
System (VMS) units in Atlantic Highly
Migratory Species (HMS) fisheries. This
final rule requires vessel owners or
operators, who have been issued HMS
permits and are required to use VMS, to
provide hourly position reports 24
hours a day, 7 days a week (24/7) via
VMS. The final rule also allows the
vessel owners or operators of such
vessels to declare out of the HMS
fishery when not fishing for or retaining
HMS for a period of time encompassing
two or more trips. This final action will
continue to provide NOAA Office of
Law Enforcement needed information
on the target fishery and gear possessed
in order to facilitate enforcement of
closed areas and other HMS regulations,
while reducing the reporting burden on
vessel owners and operators. This action
will also bring HMS fisheries
regulations in line with VMS
regulations in other fisheries. This rule
affects all owners and/or operators of
permitted vessels that fish for HMS and
are required to use VMS.

DATES: This final rule is effective
December 16, 2013, except for
amendatory instruction 2 to § 635.69,
which is effective November 14, 2013.
ADDRESSES: Supporting documents and
compliance guides are available from
Cliff Hutt and Karyl Brewster-Geisz,
Highly Migratory Species (HMS)
Management Division, Office of
Sustainable Fisheries (F/SF1), NMFS,
1315 East West Highway, Silver Spring,
MD 20910. These documents and others
also may be downloaded from the HMS
Web site at www.nmfs.noaa.gov/sfa/
hms/. Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to the Office of
Sustainable Fisheries and by email to
OIRA_Submission@omb.eop.gov or fax
to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT: For
information on this rule and
requirements for Atlantic HMS fisheries
contact, Cliff Hutt or Karyl Brewster-
Geisz by phone at 301-427-8503 or by
fax at 301-713-1917. For information
on NMFS’s VMS program, contact Pat
O’Shaughnessy at NOAA OLE by phone
at 800-758—-4833 or by fax at 727-824—
5318.

SUPPLEMENTARY INFORMATION: Atlantic
HMS fisheries are managed under the
dual authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA) and the Atlantic Tunas
Conservation Act (ATCA). Under the
MSA, management measures must be

consistent with ten National Standards,
and fisheries must be managed to
maintain optimum yield, rebuild
overfished fisheries, and prevent
overfishing. Under ATCA, the Secretary
of Commerce shall promulgate
regulations, as necessary and
appropriate, to implement measures
adopted by the International
Commission for the Conservation of
Atlantic Tunas (ICCAT). The
implementing regulations for Atlantic
HMS are at 50 CFR part 635.

Background

On August 29, 2013, NMFS published
a proposed rule (78 FR 53397) that
considered a series of modifications to
reporting requirements in Atlantic HMS
fisheries. Three alternatives were
analyzed in the proposed rule: Require
VMS hourly position reporting 24 hours
a day, 7 days a week (24/7), whether the
vessel is at sea or in port; require vessel
owners or operators to hail-in (i.e.,
declare their return date, location, and
time of landing as required at 50 CFR
635.69(¢e)(3)) no more than 12 hours,
and no less than three hours, before
landing; and give vessel owners or
operators who will not be fishing for or
retaining HMS for periods of time
encompassing two or more fishing trips
the option to declare out of the fishery.
The proposed rule contained details
regarding the alternatives considered
and a brief summary of the recent
management history. Those details are
not repeated here.

This final rule finalizes the provisions
proposed in the August 29, 2013, rule
without change. The purpose of this
final action is to continue to provide
NOAA Office of Law Enforcement
needed information on the target fishery
and gear possessed in order to facilitate
enforcement of closed areas and other
HMS regulations, and to bring HMS
fisheries regulations in line with VMS
regulations placed on other fisheries,
while reducing the reporting burden on
vessel owners or operators. All of the
new requirements such as 24/7
reporting and changes to the hail in and
hail out procedures will take effect on
December 16, 2013 except that vessel
owners or operators could begin to
declare out of HMS fisheries on
November 14, 2013.

With this final rule, NMFS is
requiring that as of December 16, 2013
all VMS units in Atlantic HMS fisheries
remain on to provide hourly position
reports 24 hours a day, 7 days a week,
whether the vessel is at sea or in port.
The change to 24/7 location reporting
eliminates the requirement to hail out at
least two hours before leaving port, and
allows vessel operators to hail out (i.e.,

declare their target species and gear type
as required by regulations at 50 CFR
635.69 (e)(2)) when actually leaving
port. Consistent with existing regulatory
requirements regarding times that VMS
must be used by particular fisheries,
vessels with pelagic longline gear
onboard, which are required to use VMS
units year round, now will be required
to provide 24/7 location reporting year
round. Vessels with a shark limited
access permit (LAP) and gillnet gear
onboard now will be required to provide
24/7 location signals from November 15
through April 15 of each year. Vessels
with a shark LAP and bottom longline
gear onboard that operate between
33°00’ N. latitude and 36°30’ N. latitude
now will be required to provide 24/7
location signals from January 1 through
July 31 each year. Vessel owners or
operators must request and receive a
documented “power down”’ exemption
for a vessel to be exempt from the VMS
requirements if they need to turn off
their VMS unit for reasons such as
placing the vessel in drydock for repairs
or suspending all fishing activity for an
extended period. Under those or similar
situations, vessel owners or operators
should contact NOAA OLE (see FOR
FURTHER INFORMATION CONTACT) to
request a documented power down
exemption. Additionally, as of
December 16, 2013, vessel owners or
operators must hail in no more than 12
hours, and no less than three hours,
before landing.

Finally, as of November 14, 2013,
vessel owners or operators that will not
be fishing for or retaining HMS for
periods of time encompassing two or
more fishing trips may declare out of the
fishery. Once a vessel owner or operator
declares a vessel out, that vessel would
be exempt from the HMS hail-in/hail-
out VMS requirements. If a vessel is
declared out of the fishery, but
incidentally catches any HMS while
fishing that the vessel owner or operator
wishes to retain, the vessel owner or
operator must declare the vessel back in
to the fishery by issuing a ““hail out” to
specify the target species and fishing
gear used while at sea before landing
with any HMS. The vessel must also
hail-in on that trip consistent with the
timing requirements of this final rule to
report advance notice of HMS landing to
NMFS. Before leaving for the next trip,
the vessel owner or operator must
declare the vessel out of the HMS
fishery again if the vessel will not be
fishing for or retaining HMS for a period
of time encompassing two or more trips.
If the vessel does not declare out of the
HMS fishery, the vessel owner or
operator then needs to hail out
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consistent with the timing requirements
in this rule, before leaving on the next
fishing trip. It is important to note that
declaring out of the HMS fishery
exempts the vessel owner or operator
only from the HMS VMS hail in/hail out
requirements; the vessel’s VMS unit
must remain on and must continue to
provide hourly position reports. All
other requirements and restrictions for
vessels that have an HMS permit still
apply (e.g., those vessels are not allowed
in relevant closed or gear restricted
areas), and other applicable VMS
requirements for any other fisheries they
are participating in still apply. Vessels
that have declared out of the HMS
fishery must resume hailing-in and
hailing-out for each fishing trip before
again fishing for or retaining HMS.

Comments and Responses

NMEF'S received three written and
several verbal comments from non-
governmental organizations, fishermen,
and other interested parties on the
proposed rule. NMFS heard comments
from constituents during a public
webinar/conference call and at the
Atlantic HMS Advisory Panel meeting.
A summary of the comments received
on the proposed rule during the public
comment period is provided below with
NMFS’s response. Some of the
comments received were in regard to
issues outside the scope of this
rulemaking (e.g., the use of VMS to
protect right whales in their calving
grounds off Georgia and whether the
regulations will be enough to protect
calving right whales if the Navy builds
its planned submarine training ground
next to the calving area) and are not
summarized below. All written
comments submitted during the
comment period can be found at
http://www.regulations.gov/ by
searching for RIN 0648—BD24.

Comment 1: Requiring vessels to
provide hourly location signals whether
at sea or in port will increase costs for
commercial HMS fishermen, but
allowing for documented power down
exemptions when vessels remain in port
for extended periods will help to reduce
some of those costs.

Response: Requiring vessels to
provide hourly position reports via VMS
could result in minor increased costs for
vessel owners whose VMS service plans
charge per report. For plans that charge
per position report, the costs are
approximately $0.06 per report or $1.44
per day. However, most VMS service
plans charge a flat monthly rate for
hourly position reporting, and vessel
owners with these plans will experience
no change in their reporting costs.
Additionally, NMFS has received

comments in the past that some HMS
vessel owners/operators already leave
their VMS units on while at port, so the
changes in this rule would not result in
any increased reporting costs for them.
NMFS agrees that allowing for
documented power down exemptions
could help reduce costs for those vessel
owners that have VMS service plans
that charge per position report, although
such exemptions are granted only in
limited circumstances. OLE may grant
“power down exemptions” to vessels if
they need to turn off their VMS unit for
reasons such as placing the vessel in
drydock for repairs or suspending
fishing activity for an extended period.
It should be noted that a ““power down”
exemption is different from declaring
out of the HMS fishery when not fishing
for HMS for two or more trips. A
“declaration out” of the HMS fishery
only exempts a vessel from the
requirement to hail in and hail out of
the HMS fishery; the vessel’s VMS unit
must remain on and must continue to
provide hourly position reports even
during its time out of the HMS fishery.

Comment 2: Allowing HMS fishermen
to hail out as they are leaving port as
opposed to two hours in advance of
leaving port will shorten the lead time
that fishermen must arrive at their
vessel prior to departing on a trip.

Response: NMFS received feedback
on several occasions from Atlantic HMS
fishermen indicating that the
requirement to issue a hail-out
declaration two hours before leaving
port was especially burdensome because
of the lead time required prior to trip
departure. This final rule allows vessel
owners and operators to hail-out when
leaving port instead of requiring them to
do so two hours in advance. The
previous requirement to hail-out two
hours in advance of leaving port was
meant to ensure NOAA OLE received at
least one position report from the vessel
while it was still in port. Thus,
requiring 24/7 hourly position reports
makes hailing-out two hours prior to
leaving port unnecessary to accomplish
NOAA OLE’s enforcement needs.

Comment 3: NMFS received a
comment in support of the proposed
VMS rule as it allows regulators to
better monitor the activities of
commercial operators and thus has the
potential to provide better protection of
at-risk species in the opinion of the
commenter.

Response: NMFS agrees that the
changes this rule makes to VMS
reporting requirements in Atlantic HMS
fisheries will allow NMFS and NOAA
OLE to better monitor the activities of
vessels fishing for or retaining Atlantic
HMS, and enforce Atlantic HMS

regulations and closed areas. In doing
so, this action may well provide for
better protection of any “‘at risk” species
affected by Atlantic HMS fisheries.

Comment 4: NMFS should require
half-hourly reporting including speed
and location which is especially
important for pelagic fisheries to gather
information about fishing effort, logbook
data, and to effectively implement and
enforce time/area closures. Half-hourly
reporting is consistent with other
federally managed fisheries (e.g., it is
required in scallop fisheries) to facilitate
enforcement of time/area closures.

Response: While this rulemaking
specifies when owners or operators of
HMS-permitted vessels are required to
provide position reports, it was not the
objective of this rulemaking to change
the time interval between individual
position reports. The time between
position reports (i.e., polling frequency)
is different for different fisheries. While
half-hourly location signals may be
practical and necessary in fisheries
involving multiple, short dredge tows
each day, at this time, such frequent
position reports are not necessary to
monitor fisheries that use gears that are
fished multiple hours at a time as is the
case in Atlantic HMS fisheries. In
general, most HMS fishing activities,
such as steaming to fishing location or
setting the gear, are conducted over
multiple hours, so having a time
interval shorter than an hour between
individual position reports is not
considered necessary in the HMS
fishery at this time to aid in the
enforcement of closed areas.
Additionally, many of the closed areas
established for HMS fisheries (e.g.,
§635.21(c)(2)) encompass large areas
that cannot be crossed by fishing vessels
in less than an hour. If NOAA OLE
determines that changes in the reporting
frequency of location signals are
necessary in Atlantic HMS fisheries due
to enforcement concerns, or if other
relevant issues arise, NMFS could
revisit this issue in the future.

Comment 5: NMFS needs to provide
guidance in the regulations on what
commercial fishermen should do when
their VMS units are not operating
properly due to loss of power resulting
from electrical malfunctions or
maintenance.

Response: This rulemaking does not
change the existing regulations that
require affected vessels to possess and
use type-approved VMS units. It is the
vessel owner’s or operator’s
responsibility to ensure that a VMS unit
is working properly. Vessel owners and/
or operators experiencing unanticipated
power outages, or malfunctions in their
VMS units should contact NOAA OLE
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to notify them of the situation as soon
as possible at 888-219-9228 or 727—
824-5344.

Changes From the Proposed Rule

Except for the administrative changes
needed to implement portions of the
regulations at different times and
editorial changes to add clarity, there
are no changes from the proposed rule.

Classification

The NMFS Assistant Administrator
has determined that this final action is
consistent with the 2006 Consolidated
HMS Fishery Management Plan (FMP)
and its amendments, the MSA and
National Standards, and other
applicable law.

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
not significant for purposes of E.O.
12866.

Paperwork Reduction Act

This final rule contains a collection-
of-information requirement subject to
the Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648—0372.
Public reporting burden for hail-out and
hail-in declarations are estimated to
average 2 minutes per response, or 4.10
hours per year, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. NMFS estimates that the
final action, which would allow for
long-term declarations out of the
fishery, which would exempt vessel
owners and operators from hailing in
and out for each trip during that time
frame, could theoretically reduce the
average reporting burden hours for each
vessel that declares out of the HMS
fishery long-term declaration by as
much as 4 hours if it declares out for the
entire HMS fishing season. Hourly
position reports are not considered a
form of reporting burden because they
are issued automatically by the VMS
unit. Send comments regarding these
burden estimates or any other aspect of
this data collection, including
suggestions for reducing the burden, to
NMFS (see ADDRESSES) or by email to
OIRA_Submission@omb.eop.gov, or fax
to 202-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless

that collection of information displays a
currently valid OMB control number.

Regulatory Flexibility Act

NMEFS prepared a Final Regulatory
Flexibility Analysis (FRFA), as required
by 5 U.S.C. 604 of the Regulatory
Flexibility Act (RFA), to analyze the
economic impacts that this final rule
would have on small entities. The full
FRFA is included below.

Section 604(a)(1) of the RFA requires
that the Agency describe the need for,
and objectives of, the final rule. A
description of the final action, why it is
being considered, and the legal basis for
this final action are summarized here
and described in more detail in the
preamble to the proposed rule. The
purpose of this final rulemaking,
consistent with the MSA and the 2006
Consolidated HMS FMP and its
amendments, is to aid NOAA OLE in
compliance monitoring and
enforcement of HMS fisheries
regulations while also minimizing the
reporting burden on vessel owners or
operators. The final action would
provide vessel owners or operators with
additional flexibility regarding the hail-
out requirement and require that the
VMS remain on at all times that VMS
use is required unless the vessel
operator has obtained a documented
power down exemption from NOAA
OLE. Specifically, HMS-permitted
vessels that are required to use VMS
could declare out of the fishery if they
do not intend to fish for or retain HMS
for two or more consecutive trips.
Declaring out exempts the vessel from
the requirement to hail-out before every
trip (which can be daily for some
fisheries) and hail-in before returning
from every trip, but does not exempt
them from other applicable HMS
regulations (e.g., gear requirements,
time/area closures, etc.) or from
applicable regulations in other fisheries,
including VMS requirements.
Additionally, the vessel’s VMS unit
would still need to remain on 24 hours
a day, 7 days a week to provide hourly
position reports for the duration of the
long-term declaration out of the fishery.
Requiring VMS units to remain on at all
times would mean vessel owners or
operators could hail-out when they are
actually leaving port rather than having
to do so at least two hours in advance.
These changes will not affect
enforcement capabilities and are, in
part, a result of public feedback
indicating that the previous hail-out
requirements were burdensome. Vessel
owners or operators would still be
required to hail-in at least three hours
before landing, but would also be
required to do so no more than 12 hours

before landing. These changes
considered the need of NOAA OLE
agents to have information on target
species and gear being deployed in
order to facilitate enforcement of closed
areas and other regulations. VMS
reporting facilitates monitoring and
enforcement of closed areas
implemented to reduce bycatch of
undersized swordfish, sharks, sea
turtles, and other species necessary to
comply with the Marine Mammal
Protection Act (MMPA), Endangered
Species Act (ESA), and National
Standard 9 (bycatch and bycatch
mortality reduction) of the MSA.

Section 604(a)(2) requires a summary
of the significant issues raised by the
public comments in response to the
Initial Regulatory Flexibility Analysis
(IRFA) and statement of any changes
made in the proposed rule as a result of
such comments. The Agency received
comments concerning the IRFA stating
that requiring 24/7 hourly position
reports would increase reporting costs
for Atlantic HMS vessel owners, but that
allowing for documented power down
exemptions when a vessel remains in
port for an extended period will help
reduce some of those costs. Requiring
vessel owners or operators to provide
hourly position reports will result in
minor increased costs for some vessel
owners whose VMS service plans charge
per report. On average, these plans
charge approximately $0.06 per position
report or $1.44 per day, and these costs
and the ability of vessel owners to
obtain exemptions allowing for a vessel
to be powered down for extended
periods were reflected in the analysis
provided in the IRFA and proposed
rule. Also, most VMS service plans
charge a flat monthly rate of hourly
position reports, and vessel owners with
these plans will experience no change
in their reporting costs. As such, NMFS
did not alter the cost analysis in the
FRFA and final rule. No other
comments regarding the economic
impact were received.

Under 5 U.S.C. 604(a)(3), Federal
agencies must provide an estimate of the
number of small entities to which the
rule would apply. The Small Business
Administration (SBA) has established
size criteria for all major industry
sectors in the United States, including
fish harvesters. Previously, a business
involved in fish harvesting was
classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including its affiliates), and has
combined annual receipts not in excess
of $4.0 million (NAICS code 114111,
finfish fishing) for all its affiliated
operations worldwide. In addition, SBA
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has defined a small charter/party boat
entity (NAICS code 713990, recreational
industries) as one with average annual
receipts of less than $7.0 million. On
June 20, 2013, SBA issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013 (78 FR 37398; June 20,
2013). The rule increased the size
standard for Finfish Fishing from $ 4.0
to 19.0 million, Shellfish Fishing from
$ 4.0 to 5.0 million, and Other Marine
Fishing from $4.0 to 7.0 million. NMFS
has reviewed the analyses prepared for
this action in light of the new size
standards. Under the former, lower size
standards, all entities subject to this
action were considered small entities,
thus they all would continue to be
considered small under the new
standards. NMFS does not believe that
the new size standards affect analyses
prepared for this action. NMFS
estimates that this final rule would
require 308 vessels deploying either
pelagic longline, bottom longline, or
gillnet gear in HMS fisheries to use their
VMS units to send hourly location
reports 24 hours a day, 7 days a week.
The action would also allow vessel
owners and operators the option to
declare out of the HMS fishery for a
period of time encompassing two or
more trips during which the vessel will
not be fishing for or retaining HMS.
Such a declaration would exempt the
vessel owner or operator from hail-in
and hail-out requirements until the
vessel resumes fishing for and retaining
HMS at which time the vessel will need
to resume hailing-out and hailing-in for
each trip.

Under section 604(a)(4), Federal
agencies must provide a description of
the projected reporting, recordkeeping,
and other compliance requirements of
the rule. This final action will give
vessel owners and operators that do not
plan to fish for or retain HMS for a
period of time encompassing two or
more trips the option to declare out of
the HMS fishery, which would exempt
them from having to hail-out and hail-
in for each trip. Additionally, the 308
HMS vessels currently required to use
VMS units will be required to leave
their VMS units on 24 hours a day, 7
days a week, to issue hourly position
reports. This requirement will also
allow vessels fishing for HMS to wait
until they leave port to hail-out as
opposed to being required to do so at
least two hours before leaving port.
Finally, this final rule will also require
vessel owners or operators to hail-in at
least three hours before landing, but no
more than 12 hours before doing so.

One of the requirements of a FRFA is
to describe any alternatives to the rule

that accomplish the stated objectives
and that minimize any significant
economic impacts (5 U.S.C. 604(a)(5)).
These impacts are discussed below.
Additionally, the RFA (5 U.S.C. 603
(c)(1)—(4)) lists four general categories of
“significant” alternatives that would
assist an agency in the development of
significant alternatives. These categories
of alternatives are:

1. Establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities;

2. Clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities;

3. Use of performance rather than
design standards; and

4. Exemptions from coverage of the
rule for small entities.

In order to meet the objectives of this
final rule, consistent with the MSA,
NMFS cannot exempt small entities or
change the reporting requirements only
for small entities because all of the
participants in Atlantic HMS fisheries
are considered small entities. Thus,
none of the alternatives being
considered fall under the first and
fourth categories described above.
Furthermore, because the purpose of
this rulemaking is to modify existing
VMS reporting requirements, the use of
performance standards, such as those
mentioned in the third category above,
would not be suitable to achieve the
goals of this rulemaking. Finally, the
modification to the hail-out/hail-in
requirement is expected to reduce the
burden of reporting for vessels not
fishing for or retaining HMS and
provide NOAA OLE agents with
additional information to accurately
monitor fishing activities. Furthermore,
the requirement for vessel owners/
operators to keep the VMS unit on 24
hours a day, 7 days a week will not
increase reporting burden over the
current requirement (i.e., only having
the VMS on while away from port and
at least two hours before leaving port)
because the hourly position reports are
automated. This action would also
eliminate the need for vessel owner or
operators to hail-out at least two hours
before leaving port, and hourly position
reports are included in the base cost of
the VMS unit plans offered by most
providers. Since the purpose of the
requirement to hail-out at least two
hours before leaving port was to ensure
NOAA OLE received at least one
position report from a vessel before it
left port, switching to 24 hours a day,

7 days a week reporting under this final
rule would make advance hail-outs
unnecessary. As such, NMFS has

determined that this rulemaking meets
the objectives stated in the second
category. NMFS analyzed several
alternatives in this rulemaking, and the
rationale for selecting the preferred
alternatives is provided below.

NMFS considered two categories of
issues related to the use of VMS by
vessels permitted to fish for Atlantic
HMS; each issue had its own set of
alternatives. The first category
(Alternatives A1—-A2) addressed the
required frequency of hourly position
reports issued by VMS units used by
HMS-permitted vessels, and whether
vessel operators should be allowed to
power down their VMS units between
trips. The second category (Alternatives
B1-B3) addressed hail-out/hail-in
requirements, and proposed the
addition of long-term declarations (i.e.,
‘declare out of fishery’ option) to the
options available to vessels operating
under HMS commercial permits. The
preferred alternatives included
Alternative A2 and Alternative B2. The
potential economic impacts that would
occur under these preferred alternatives
were compared with the other
alternatives to determine if economic
impacts to small entities could be
minimized while still accomplishing the
goals of this rule.

For the hourly position reports,
Alternative A1, the no action
alternative, would maintain the existing
VMS requirements in Atlantic HMS
fisheries which allow vessel operators to
power down their VMS units while at
port, and require them to power them
back on at least two hours before leaving
port for their next trip. Alternative A2,
the preferred alternative, would require
that Atlantic HMS vessels provide
hourly position reports 24/7, during
those periods of the year in which they
are required to use VMS, unless
extenuating circumstances (e.g.,
scheduled maintenance, putting the
boat in drydock) warrant powering the
VMS unit down. In such circumstances,
vessel operators would need to contact
NOAA OLE to request a documented
power down exemption. Additionally,
this alternative would eliminate the
requirement for vessel operators to hail-
out at least two hours before leaving
port, and would instead allow them to
wait until they are actually leaving port
to hail-out. The justification for the
current requirement to hail-out two
hours before leaving port was to ensure
that VMS units would transmit at least
one position report while the vessel was
still in port. The proposed change to 24/
7 location reporting would obviate the
need for this requirement. Alternative
A2 would also require vessel operators
to hail-in at least three hours before
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landing, but no more than 12 hours
before doing so. NMFS proposed this
change because the open-ended
requirement previously specified in the
regulations allowed vessel operators to
submit hail-in declarations days before
landing, making it difficult for
enforcement agents to determine when
a vessel would actually land.

NMFS estimated the costs of 24/7
hourly position reports for all vessels by
calculating the average monthly costs
from the five main providers of VMS
units and services. The monthly cost of
these plans ranges from $35 to $50 per
month (average cost $44 per month) and
include 24/7 hourly position reports
and data costs associated with
electronic messaging. It is likely that
this pricing model has been adopted
because most fisheries using VMS
already require 24/7 reporting. Annual
costs of compliance for both alternatives
for vessel owners are estimated to be
$528, $308, and $220 per vessel for
pelagic longline, bottom longline, and
shark gillnet vessels, respectively (Table
1). NMFS does not anticipate these costs
to be different from current monthly
VMS costs for most HMS vessel owners
since most VMS providers use plans

that include 24/7 hourly position
reports and data (for making hail-in/
hail-outs and other declarations). For
purposes of estimation, NMFS assumed
continuous reporting over the course of
the year, or that portion of the year in
which HMS-permitted vessels are
required to use VMS. Additionally,
maintenance costs for VMS units are
estimated at $500 per vessel per year,
but changing to 24/7 reporting is not
expected to affect these costs. Changing
to 24/7 position reporting would,
however, eliminate the need for vessel
operators to hail-out at least two hours
before leaving port, thus giving them
greater flexibility in scheduling trips.
The preferred alternative was selected
over the no action alternative because it
will provide better reporting
information to NOAA OLE for
enforcement purposes, reduces the
reporting burden on HMS vessel owners
and operators, and is not estimated to
represent a significant increase in costs
for HMS vessel owners and operators.
Next, NMFS considered alternatives
to modify hail-in/hail-out reporting
requirements to include declarations
that can apply to multiple trips.
Alternative B1, the no action alternative,

would maintain the requirement to hail-
in/hail-out for each fishing trip. HMS
vessel owners and operators required to
use VMS were required to hail-out
before each fishing trip to report which
species they will be targeting, and the
type of gear they will be fishing, and
hail in prior to landing to indicate the
location, date, and approximate time
they will return to port. Alternative B2,
the preferred alternative, would allow
vessels not fishing for or retaining HMS
for two or more trips to advise NMFS as
such by declaring out of the HMS
fishery. Vessels that declare out of the
fishery would be exempted from
hailing-in/hailing-out each trip, but
would still be required to follow all
other Atlantic HMS regulations
including continuing to provide 24/7
position reports on their VMS units.
Vessels that have declared out of the
fishery would still have the option to
land HMS if they catch them
incidentally, but would have to first
declare back into the HMS fishery by
hailing out consistent with 50 CFR
635.69 (e)(5)(ii), and then hailing in at
least three hours, and no more than 12
hours, before landing.

TABLE 1—ESTIMATED COSTS OF COMPLIANCE UNDER CURRENT VMS REGULATIONS IN AFFECTED HMS FISHERIES. NO
CHANGE IN COSTS IS EXPECTED UNDER THE FINAL RULE FOR MOST VESSELS

Pelagic longline vessels

Shark bottom longline

Shark gillnet vessels

vessels
Monthly E-MTU VMS Unit Plans average including 24/7 | $44.00 ......ccccoccevvvrivenvrneenen. $44.00 .o $44.00.
Position Reports and data.
Estimated Days (Months) Fishing/Year .........ccccccocveene 324 (12) i, 212 (7) e 152 (5).
Annual Compliance Costs/Vessel ($44/month * months | $528/vessel .........c.cccceeeeee $308/vessel ....ccevereriienene $220/vessel.
fishing/year).
Annual Compliance Costs + Maintenance Costs ($500/ | $1,028 ........ccccceeerireneieenne $808 ..o $720.

year).
Annual Number of Fishing Trips
Number of Affected Vessels .........

Annual Cost for all Vessels .......cccccceeeevrieneeennn.

*The declaration costs per trip will vary based upon the number of target species and gear types possessed onboard as operators would be
required to submit one declaration for each target fishery/fishing gear type possessed.

Based on public comments received
prior to this rulemaking, NMFS
assumed that many, if not all, shark
gillnet and bottom longline vessel
owners or operators would declare out
of the HMS fishery for at least part of
the season in which they are required to
use VMS. NMFS expects few, if any,
vessel owners or operators using pelagic
longline to declare out of the HMS
fishery as most of these vessels target
HMS almost exclusively. Therefore, to
assess the effect of Alternatives B2 on
reporting burden, NMFS estimated the
total number of HMS fishing trips that
bottom longline vessels from Virginia to
South Carolina and shark gillnet vessels
could take annually and thus be

required to make daily hail-in/hail-outs
(Table 1). The estimates vary by gear
type possessed onboard. Bottom
longline vessels primarily target large
coastal sharks (LCS) and Council-
managed species (snapper/grouper,
tilefish, etc.). Bottom longline vessels
from Virginia to South Carolina
(between 33°00” N. latitude and 36°30”
N. latitude) are required to use VMS to
provide hourly position reports from
January 1st to July 31st of each year to
facilitate enforcement of the Mid-
Atlantic bottom longline closed area. In
recent years, except for 2013, the season
for LCS in the Atlantic region has not
opened until July 15, resulting in a two-
week period where vessels could be

fishing for or retaining LCS with bottom
longline gear and would be required to
use VMS. However, seasons for small
coastal sharks (SCS), pelagic sharks, and
Council-managed species also require
consideration as affected vessels may be
fishing for other species with bottom
longline gear onboard. NMFS assumes
that approximately 50 bottom longline
vessels could be fishing (day trips) in
the vicinity (between 33°00" N. latitude
and 36°30’ N. latitude) of the Mid
Atlantic bottom longline closed area
where VMS is required during the entire
212 day-closure (January 1-July 31),
resulting in 212 trips per year. Shark
gillnet vessels can target LCS, SCS, and
Council-managed species, but have
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targeted sharks less in recent years. The
gillnet fishery primarily targets SCS and
blacktip sharks (included in the
aggregate LCS management group in the
Atlantic region and as its own
management group in the Gulf of
Mexico region). Season length for the
different shark management groups
varies annually based on quota
availability, catch rates, and other
considerations. Many shark gillnet
vessels have been issued permits that
allow them to participate in other
fisheries using gillnet gear; therefore, to
estimate burden, NMFS assumed that
affected vessels could be engaged in
fishing activities and subject to VMS
requirements from November 15—-April
15 for the duration of this time period
every year (152 days). NMFS also
assumed that gillnet and bottom
longline vessels would land once every
24 hours to offload catch and procure
supplies. Based on public comments
received prior to this rulemaking, NMFS
expects that many gillnet and bottom
longline vessel owners and operators
would make long-term declarations out
of the fishery if given the option, which
would require them to make only one
declaration report. However, if HMS are
caught during a trip and the vessel
operator wishes to land them, they must
hail out to declare back into the HMS
fishery and then hail in with NOAA
OLE at least three hours, and no more
than 12 hours, before landing. While
NMFS does not expect there to be a
difference in costs for vessel owners
between Alternatives B1 and B2,
Alternative B2 could result in a
substantial reduction in reporting
burden for vessels not fishing for or
retaining HMS. For this reason and
because the enforcement capabilities are
the same under either alternative, we
selected Alternative B2.

Finally, Alternative B3 would have
allowed vessels fishing for the same
HMS with the same gear for two or more
consecutive trips to make long-term
declarations into the HMS fishery which
would exempt them from making daily
hail out declarations, but would still
require them to hail in before landing
HMS. NMFS determined that pelagic
longline vessel owners or operators
would be most likely to take advantage
of a long-term declaration into the HMS
fishery as many of those vessels target
HMS almost exclusively. Logbook data
(2006—-2009) for pelagic longline vessels
indicates that across all regions and
months of the year, vessels make
approximately 6.7 sets per trip. Each set
takes approximately one day. For the
purpose of estimation, seven sets per
trip were used in the following

calculations. Vessels would require at
least one day transiting to and from
fishing grounds and at least one day in
between fishing trips for offloading.
Therefore, NMFS estimates that average
pelagic longline trips are 10 days (7
days fishing + 2 days transit + 1 day
offload/resupply) in duration, meaning
vessels could make up to 36 complete
trips per year (365 days per year/10 days
per trip). Under Alternative B3, aside
from the initial long-term declaration
into the fishery, declaration reports
would only be required prior to landing
(1 declaration/trip). Assuming the
vessels make 36 trips per year, they
would submit 37 declarations (36 trips
per year * 1 declaration per trip + 1
long-term declaration into the fishery =
37 declarations per year), which are
included in the cost of the VMS unit
plans offered by most providers. These
calculations would represent a
maximum possible burden on pelagic
longline vessels in Alternative B3 were
adopted. NMFS assumed that costs will
vary slightly among individual vessel
owners based on the number of days at
sea per year, the VMS provider, and the
number of messages and reports sent
and received using the VMS unit. While
NMFS does not expect there to be a
difference in costs for vessel operators
between Alternatives B1 and B3,
Alternative B3 would result in a
reduction in reporting burden for
vessels exclusively fishing for HMS as
they would only have to make one
declaration per trip. However, because
this alternative would potentially
complicate NOAA OLE’s ability to
monitor vessels fishing for HMS by
reducing the frequency of
communication with vessel owners or
operators, and eliminating notification
of when HMS trips are beginning, this
alternative was not selected.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. Copies of the
compliance guide for this final rule are
available (see ADDRESSES).

Administrative Procedure Act

The Assistant Administrator for
Fisheries finds that there is good cause
under 5 U.S.C. 553(d)(3) to waive the

30-day delay in effective date for the
provision of this rule that allows vessel
owners/operators to declare out of the
HMS fishery. Under current regulations,
vessel owners or operators who have
been issued HMS permits but who do
not fish for or retain HMS exclusively
must hail out every time they leave for
a fishing trip. The new “declare out”
process in this rule would reduce
regulatory burden: under this provision,
vessel owners/operators would not be
subject to unnecessary reporting
requirements when their vessels are not
fishing for HMS. There is a need to
make this provision effective quickly,
because gillnet vessels with a directed
shark LAP are required to resume
reporting with VMS on November 15,
2013, and NMFS wants to ensure that
the declare out optional process is
available at that time as the shark
fisheries they pursue (Atlantic small
and large coastal sharks) are closed until
January 1, 2014. Vessel owners/
operators will not need time to come
into compliance with or take other
action with regard to the provision. It is
optional, and vessel owners/operators
can “declare out” using their existing
approved VMS units. For the above
reasons, the delay in effective date is
waived for the “declare out” provision,
and the provision will be effective
immediately upon the filing of this final
rule with the Office of the Federal
Register.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: November 12, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the

preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.
m 2.In §635.69, effective November 14,
2013, paragraph (e)(4) is added and
reserved, and paragraph (e)(5) is added
to read as follows:

§635.69 Vessel monitoring systems.
* * * * *
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(e) * % %

(4) [Reserved]

(5) Vessel owners or operators that
decide not to fish for or retain HMS for
a period of time encompassing two or
more trips may follow the requirements
of this paragraph (e)(5) in lieu of
paragraphs (e)(2) and (e)(3) of this
section.

(i) If a vessel owner or operator
decides not to fish for or retain HMS for
a period of time encompassing two or
more trips, that owner or operator may
choose to “declare out” of the fishery.
To “declare out,” the vessel owner or
operator must contact NMFS using an
attached VMS terminal to indicate the
operator does not plan to fish for or
retain HMS. By “declaring out” of the
HMS fishery, the vessel owner or
operator is exempt from the
requirements of paragraphs (e)(2) and
(e)(3) of this section, unless the
circumstances described in paragraph
(e)(5)(ii) of this section apply, but must
still comply with all other HMS
regulations that are applicable to the
vessel including area and gear closures.

(ii) If a vessel owner or operator has
advised NMFS that it will not be fishing
for or retaining HMS as described in
paragraph (e)(5)(i) of this section, but
incidentally catches and retains any
HMS while fishing, the vessel owner is
required to change the target species
declaration and advise NMFS, as
described in paragraph (e)(2) of this
section while at sea before landing with
any HMS. The vessel must also report
advance notice of landing to NMFS as
described in paragraph (e)(3) of this
section.

(iii) Once the vessel owner or operator
changes the declaration per paragraph
(e)(5)(ii) of this section, that vessel is
assumed to be fishing under the
requirements of paragraphs (e)(1)
through (e)(3) of this section until the
vessel owner or operator makes another
declaration under paragraph (e)(5) of

this section.
* * * * *

m 3.In §635.69, effective December 16,
2013, paragraphs (a)(1) through (3), the
introductory text of paragraph (d), and
paragraphs (e)(1) through (3) are revised,
to read as follows:

§635.69 Vessel monitoring systems.

(a) * % %

(1) Whenever the vessel has pelagic
longline gear on board;

(2) Whenever a vessel issued a
directed shark LAP, has bottom longline
gear on board, is located between 33°00
N. lat. and 36°30’ N. lat., and the mid-
Atlantic shark closed area is closed as
specified in § 635.21(d)(1); or

(3) Whenever a vessel issued a
directed shark LAP has gillnet gear on
board from November 15—April 15.

* * * * *

(d) Installation and activation. Only
an E-MTU VMS that has been approved
by NMFS for Atlantic HMS Fisheries
may be used. Any VMS unit must be
installed by a qualified marine
electrician. When any NMFS-approved
E-MTU VMS is installed and activated
or reinstalled and reactivated, the vessel

owner or operator must—
* * * * *

(e] * % %

(1) Owners or operators of vessels
subject to requirements specified in
paragraph (a) of this section must ensure
the VMS unit is on so that it will submit
automatic position reports every hour,
24 hours a day. Except as otherwise
noted in this paragraph (e)(1), the VMS
unit must always be on, operating and
reporting without interruption, and
NMFS enforcement must receive hourly
position reports without interruption.
No person may interfere with, tamper
with, alter, damage, disable, or impede
the operation of a VMS unit, or attempt
any of the same. Vessels fishing outside
the geographic area of operation of the
installed VMS will be in violation of the
VMS requirement. Owners of vessels
may request a documented power down
exemption from NMFS enforcement if
the vessel will not be fishing for an
extended period of time. The request
must describe the reason an exemption
is being requested; the location of the
vessel during the time an exemption is
sought; the exact time period for which
an exemption is needed (i.e., the time
the VMS signal will be turned off and
turned on again); and sufficient
information to determine that a power
down exemption is appropriate.
Approval of a power down must be
documented and will be granted, at the
discretion of NMFS enforcement, only
in certain circumstances (e.g., when the
vessel is going into dry dock for repairs,
or will not be fishing for an extended
period of time).

(2) Hailing out. Prior to departure for
each trip, a vessel owner or operator
must initially report to NMFS declaring
any highly migratory species the vessel
will target on that trip and the specific
type(s) of fishing gear that will be on
board the vessel, using NMFS-defined
gear codes. If the vessel owner or
operator participates in multiple HMS
fisheries, or possesses multiple fishing
gears on board the vessel, the vessel
owner or operator must submit multiple
electronic reports to NMFS. If, during
the trip, the vessel switches to a gear
type or species group not reported on

the initial declaration, another
declaration must be submitted before
this fishing begins. This information
must be reported to NMFS using an
attached VMS terminal or using another
method as instructed by NMFS
enforcement.

(3) Hailing in. A vessel owner or
operator must report advance notice of
landing to NMFS. For the purposes of
this paragraph (e)(3), landing means to
arrive at a dock, berth, beach, seawall,
or ramp. The vessel owner or operator
is responsible for ensuring that NMFS is
contacted at least 3 hours and no more
than 12 hours in advance of landing
regardless of trip duration. This
information must be reported to NMFS
using an attached VMS terminal and
must include the date, approximate
time, and location of landing.

* * * * *
[FR Doc. 2013-27418 Filed 11-14-13; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 130528511-3935-02]
RIN 0648-BD31

Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery
Management Plan; Commercial,
Limited Entry Pacific Coast Groundfish
Fishery; Program Improvement and
Enhancement

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This action implements
revisions to the Pacific coast groundfish
trawl rationalization program (program),
a catch share program, and includes
clarifications of regulations that affect
the limited entry trawl and limited entry
fixed gear sectors managed under the
Pacific Coast Groundfish Fishery
Management Plan (FMP). This action
implements trailing actions for the
program that are either original
provisions of the program, such as quota
share (QS) permit application and
transfer regulations, or are provisions
that increase flexibility or efficiency, or
address minor revisions/clarifications.
DATES: Effective on January 1, 2014,
except for the amendments to
§660.140(e)(3)(ii1)(B), which will be
effective December 15, 2013.
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ADDRESSES: NMF'S prepared a Final
Regulatory Flexibility Analysis (FRFA),
which is summarized in the
Classification section of this final rule.
Copies of the FRFA and the Small Entity
Compliance Guide are available from
William W. Stelle, Jr., Regional
Administrator, West Coast Region,
NMFS, 7600 Sand Point Way NE.,
Seattle, WA 98115-0070; or by phone at
206-526—6150. Copies of the Small
Entity Compliance Guide are also
available on the West Coast Region’s
Web site at http://
www.westcoast.fisheries.noaa.gov/
index.html.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to William W. Stelle,
Jr., Regional Administrator, West Coast
Region, NMFS, 7600 Sand Point Way
NE., Seattle, WA 98115-0070, and to
OMB by email to OIRA_Submission@
omb.eop.gov, or fax to 202—-395-7285.
FOR FURTHER INFORMATION CONTACT:
Ariel Jacobs, 206-526—4491; (fax) 206—
526—6736; Ariel.Jacobs@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

In January 2011, NMFS implemented
the trawl rationalization program for the
Pacific coast groundfish fishery’s trawl
fleet (75 FR 78344; Dec. 15, 2010). The
program was adopted in 2010 through
Amendments 20 and 21 to the FMP and
consists of an Individual Fishing Quota
(IFQ) program for the shorebased trawl
fleet (including whiting and non-
whiting fisheries); and cooperative
(coop) programs for the at-sea
mothership and catcher/processor trawl
fleets (whiting only). Since that time,
the Pacific Fishery Management Council
(Council) and NMFS have been
addressing implementation issues as
they arise, some of which are the subject
of this final rule. This action includes
the following, by category of (A)
implementation of original program, (B)
increasing flexibility or efficiency, and
(C) minor revisions/clarifications:

(A) Implementation of Original Program

1. Establish quota share (QS) permit
application and QS transfer regulations.

(B) Increasing Flexibility or Efficiency

2. Clarify exceptions for lenders from
control rules,

3. Change the opt-out requirement for
quota pound (QP) deficits,

4. Eliminate double filing of co-op
reports (November and March),

5. Revise first receiver site license
requirements (FRSL), including site
inspection and expiration date, and

6. Remove end of the year ban on QP
transfers between vessel accounts.

(C) Minor Revisions/Clarifications

7. Remove the term “permit holder”
from groundfish regulations and replace
with “vessel owner,” “permit owner,”
or “owner of a vessel registered to a
limited entry permit,” as applicable,

8. Revise the process for a permit
holder (vessel owner) to change their
vessel ownership,

9. Clarify that the processor obligation
may be to more than one MS permit,

10. Revise the mothership catcher
vessel (MS/CV) endorsement restriction
given severability,

11. Clarify sorting requirement for full
retention so ‘“predominant species”
means only one species,

12. Clarify the accumulation limits
calculation for compliance with the
annual QP vessel limit in vessel
accounts,

13. Add a prohibition against failing
to establish a new vessel account,
following a change in vessel ownership,
prior to fishing in the Shorebased IFQ
program, and

14. Add a prohibition against landing
fish from an IFQ trip to a first receiver
without a valid FRSL.

Each of these items, along with
additional background information, was
described in detail in the proposed rule
(78 FR 43125, July 19, 2013), and that
information is not repeated here.

NMFS is currently involved in
ongoing litigation regarding the initial
allocation of whiting quota to the
shoreside and mothership sectors of the
trawl rationalization program. The
outcome of this litigation may affect
existing quota share allocation amounts,
and could potentially affect or delay
quota share trading, which is scheduled
to begin January 1, 2014 under existing
regulations (78 FR 18879).

Comments and Responses

NMEFS solicited public comment on
the second program improvement and
enhancement rule (‘“PIE 2”) (78 FR
43125, July 19, 2013). The proposed rule
also included a collection-of-
information requirement subject to
review and approval under the
Paperwork Reduction Act (PRA). Public
comment was also sought regarding
potential impacts to the public due to
this collection of information
requirement. The comment period
ended on August 19, 2013; no public
comments were received on either the
proposed rule or the collection of
information requirement.

Changes From the Proposed Rule

No changes were made from the
proposed rule.

Classification

The NMFS Assistant Administrator
has determined that this final rule is
consistent with the Pacific Coast
Groundfish FMP, other provisions of the
MSA, and other applicable law.

The Council prepared a final
environmental impact statement (EIS)
for Amendment 20 and Amendment 21
to the Pacific Coast Groundfish FMP.
The Amendment 20 and 21 EISs are
available on the Council’s Web site at
http://www.pcouncil.org/. The
regulatory changes in this rule were
categorically excluded from the
requirement to prepare a NEPA analysis.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The preamble to the proposed rule (78
FR 43125, July 19, 2013) included a
detailed summary of the analyses
contained in the IRFA. NMFS, pursuant
to section 604 of the Regulatory
Flexibility Act (RFA), prepared a FRFA
in support of this rule. The FRFA
incorporates the IRFA, a summary of the
significant issues raised by the public
comments in response to the IRFA,
NMFS'’ responses to those comments,
and a summary of the analyses
completed to support the action. A copy
of the FRFA is available from NMFS
(see ADDRESSES) and a summary of the
FRFA, per the requirements of 5 U.S.C.
604(a), follows:

As described above, this action
implements revisions to the Pacific
Coast Groundfish Trawl Rationalization
Program (program), a catch share
program. This action implements
trailing actions that either implement
original provisions of the program,
modify it to increase the industry’s
flexibility or efficiency, or make minor
revisions/clarifications to the existing
regulations. There were no significant
issues raised by the public comments in
response to the IRFA. No public
comments were received on either the
proposed rule or the collection of
information requirement.

As discussed in the proposed rule,
this rule affects the following sectors/
programs: Shorebased Individual
Fishing Quota (IFQ) Program—Trawl
Fishery, Mothership Coop (MS)
Program—Whiting At-sea Trawl
Fishery, and Catcher-Processor (C/P)
Coop Program—Whiting At-sea Trawl
Fishery. In 2012, these fleets generated
about $79 million in ex-vessel revenue:
$11 million by the MS sector, $16
million by the CP sector, and $52
million by the Shorebased IFQ Program.
This rule also affects lenders that
provide short-term inventory, credit,
agricultural lending, and consumer cash
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lending secured by personal property
(NAICS 522298—All Other
Nondepository Credit Intermediation).

The Small Business Administration
(SBA) has established size criteria for all
major industry sectors in the US,
including fish harvesting and fish
processing businesses. However, since
publication of the proposed rule, a final
rule was issued by the SBA that
increased the size standard for Finfish
Fishing from $4.0 million to $19 million
(78 FR 37398). A business involved in
fish harvesting is a small business if it
is independently owned and operated
and not dominant in its field of
operation (including its affiliates) and if
it has combined annual receipts not in
excess of $19.0 million for all its
affiliated operations worldwide. A
seafood processor is a small business if
it is independently owned and operated,
not dominant in its field of operation,
and employs 500 or fewer persons on a
full-time, part-time, temporary, or other
basis, at all its affiliated operations
worldwide. Prior to SBA’s recent
changes to the size standards for
commercial harvesters, a business
involved in both the harvesting and
processing of seafood products, also
referred to as a catcher/processor (CP),
was considered a small business if it
met the $4.0 million criterion for
commercial fish harvesting operations.
In light of the new size standards for
commercial harvesters, NMFS is
reviewing the size standard for CPs.
However, for purposes of this
rulemaking, NMFS is applying the $19.0
million standard because whiting CPs
are involved in the commercial harvest
of finfish. For NAICS 522298 lenders,
the size standard is $7.0 million.

As part of the permit application
processes for the non-tribal fisheries,
applicants are asked if they considered
themselves a “small”” business and to
provide detailed ownership
information. Many companies
participate in two or more of these
sectors. All MS/CV participants are
involved in the shorebased IFQ sector
while two of the three CP companies
also participate in both the shorebased
IFQ sector and in the MS sector. Many
companies own several QS accounts
and vessel accounts. Taking into
account cross participation, multiple
accounts, and affiliation between
entities, NMFS estimates that there are
145 fishery related entities directly
affected by these proposed regulations,
102 of which are considered to be
“small”” businesses. Overall, NMFS
estimates that there are approximately
730 affected entities, 695 of which are
“small”” businesses.

The change in the size standard for
vessels that harvest finfish does not
change NMFS’ conclusions about this
rule. This rule is administrative in
nature and will not have a significant,
negative impact on small entities. Some
of these changes were recommended by
the industry to increase flexibility or
efficiency. This rule is likely to have
beneficial effects on small entities.
Instituting provisions that allow
fishermen to trade their quota shares
should allow fishermen and the fishery
to achieve the full benefits of the IFQ
program as identified in (75 FR 78344;
Dec. 15, 2010). Increasing the
availability of loans to fishermen by
providing non-traditional lenders
increased opportunity to make
additional loans should also be
beneficial to small entities.

No Federal rules have been identified
that duplicate, overlap, or conflict with
the alternatives. Public comment is
hereby solicited, identifying such rules.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the West Coast Regional
Office, and the guide will be sent to all
limited entry and quota share permit
owners, vessel account holders, and first
receiver site license holders for the
fishery. The guide and this final rule
will also be available on the West Coast
Region’s Web site (see ADDRESSES) and
upon request.

This final rule contains a collection-
of-information requirement subject to
the Paperwork Reduction Act (PRA) that
has been approved by OMB under
control number 0648—-0620. NMFS
received no comments on the proposed
rule regarding this information
collection. Public reporting burden for
the QS permit/account application form
is estimated to average 30 minutes per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Public reporting burden
for the online QS transfer form is
estimated to average 10 minutes per
response, including the time for

reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Public reporting burden
for the online QP transfer form (from a
QS account to a vessel account, or
vessel account to another vessel
account) is estimated to average 8
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Public
reporting burden for the trawl
identification of ownership interest
form for new entrants, including
lenders, is estimated to average 45
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Public
reporting burden for the first receiver
site license application form for re-
registering applicants is estimated to
average 110 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Public reporting burden for the
mothership cooperative permit
application form is estimated to average
4 hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Public reporting burden
for the catcher/processor cooperative
permit application form is estimated to
average 2 hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments on these or any other aspects
of the collection of information,
including suggestions for reducing the
burden, to NMFS, West Coast Region at
the ADDRESSES above, and email to
OIRA_Submission@omb.eop.gov, or fax
to (202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

This final rule was developed after
meaningful collaboration, through the
Council process, with the tribal
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representative on the Council. The
regulations have no direct effect on the
tribes.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, and Indian
fisheries.

Dated: November 8, 2013.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, performing the
functions and duties of the Assistant
Administrator for Fisheries, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.

773 et seq., and 16 U.S.C. 7001 et seq.

§660.11 [Amended]

m 2.In §660.11, remove the definition
for “Permit holder”.

m 3.In §660.12, revise paragraph (a)(8)
to read as follows:

§660.12 General groundfish prohibitions.
* * * * *

(a) * x %

(8) Fail to sort, prior to the first
weighing after offloading, those
groundfish species or species groups for
which there is a trip limit, size limit,
scientific sorting designation, quota,
harvest guideline, ACT, ACL or OY, if
the vessel fished or landed in an area
during a time when such trip limit, size
limit, scientific sorting designation,
quota, harvest guideline, ACT, ACL or
OY applied; except as specified at
§660.130(d).

* * * * *

m 4.In §660.25:
m a. Revise paragraphs (b)(3)(ii),
(b)(3)(iv)(C)(4), (b)(3)(vii), and the
heading of paragraph (b)(4);
m b. Add paragraph (b)(4)(i)(G); and
m c. Revise the heading of paragraph
(b)(4)(iv), and paragraphs (b)(4)(iv)(A)
through (C), (b)(4)(v)(B) and (D),
(b)(4)(vi)(B), (b)(4)(vii) introductory text,
(b)(4)(vii)(A) through (C), (b)(4)(viii),
and (g)(1).

The revisions and addition read as
follows:

§660.25 Permits.

* * * * *

(b) * *x %

(3) * x %

(ii) Gear endorsement. There are three
types of gear endorsements: Trawl,
longline, and pot (trap). When limited

entry “A”-endorsed permits were first
issued, some vessel owners qualified for
more than one type of gear endorsement
based on the landings history of their
vessels. Each limited entry “A”-
endorsed permit has one or more gear
endorsement(s). Gear endorsement(s)
assigned to the permit at the time of
issuance will be permanent and shall
not be modified. While participating in
the limited entry fishery, the vessel
registered to the limited entry “A”-
endorsed permit is authorized to fish
the gear(s) endorsed on the permit.
While participating in the limited entry,
fixed gear primary fishery for sablefish
described at §660.231, a vessel
registered to more than one limited
entry permit is authorized to fish with
any gear, except trawl gear, endorsed on
at least one of the permits registered for
use with that vessel. Vessels registered
to limited entry permits may be used to
fish with open access gear, subject to the
crossover provisions at
§660.60(h)(7)(ii), except that vessels
registered to sablefish-endorsed permits
fishing in the sablefish primary season
described at § 660.231, may not fish
with open access gear against those
limits. An MS permit does not have a

gear endorsement.
* * * * *

(iV) * % %

(C)* * =

(4) Any partnership or corporation
with any ownership interest in a limited
entry permit with a sablefish
endorsement or in the vessel registered
to the permit shall document the extent
of that ownership interest with NMFS
via the Identification of Ownership
Interest Form sent to the permit owner
through the annual permit renewal
process and whenever a change in
permit owner, vessel owner, and/or
vessel registration occurs as described at
paragraph (b)(4)(iv) and (v) of this
section. NMFS will not renew a
sablefish-endorsed limited entry permit
through the annual renewal process
described at paragraph (b)(4)(i) of this
section, or approve a change in permit
owner, vessel owner, and/or vessel
registration unless the Identification of
Ownership Interest Form has been
completed. Further, if NMFS discovers
through review of the Identification of
Ownership Interest Form that an
individual person, partnership, or
corporation owns or holds more than 3
permits and is not authorized to do so
under paragraph (b)(3)(iv)(C)(2) of this
section, the individual person,
partnership or corporation will be
notified and the permits owned or held
by that individual person, partnership,
or corporation will be void and reissued

with the vessel status as “unidentified”
until the permit owner owns and/or
holds a quantity of permits appropriate
to the restrictions and requirements
described in paragraph (b)(3)(iv)(C)(2) of
this section. If NMFS discovers through
review of the Identification of
Ownership Interest Form that a
partnership or corporation has had a
change in membership since November
1, 2000, as described in paragraph
(b)(3)(iv)(C)(3) of this section, the
partnership or corporation will be
notified, NMFS will void any existing
permits, and reissue any permits owned
and/or held by that partnership or
corporation in “unidentified” status
with respect to vessel registration until
the partnership or corporation is able to
register ownership of those permits to
persons authorized under this section to
own sablefish-endorsed limited entry

permits.
* * * * *

(vii) Endorsement and exemption
restrictions. “A”’ endorsements, gear
endorsements, sablefish endorsements
and sablefish tier assignments, and C/P
endorsements may not be registered to
another permit owner (i.e., change in
permit ownership or ownership interest)
or to another vessel (i.e., change in
vessel registration) separately from the
limited entry permit. At-sea processing
exemptions, specified at paragraph
(b)(6) of this section, are associated with
the vessel and not with the limited entry
permit and may not be registered to
another permit owner or to another
vessel without losing the exemption.

(4) Limited entry permit actions—
renewal, combination, stacking, change
of permit owner or vessel owner, and
change in vessel registration.

(1) * *x %

(G) At the time of renewal, NMFS will
notify owners of limited entry permits
and vessel owners if vessel ownership
information for a vessel registered to the
permit is not current. NMFS will not
renew a limited entry permit registered
to a vessel for which vessel ownership
information is not current.

* * * * *

(iv) Changes in permit owner and/or
vessel owner — (A) General. Change in
permit owner and/or vessel owner
applications must be submitted to
NMFS with the appropriate
documentation described at paragraphs
(b)(4)(vii) and (viii) of this section. The
permit owner may convey the limited
entry permit to a different person. The
new permit owner will not be
authorized to use the permit until the
change in permit owner has been
registered with and approved by NMFS.
NMFS will not approve a change in
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permit owner for a limited entry permit
with a sablefish endorsement that does
not meet the ownership requirements
for such permit described at paragraph
(b)(3)(iv)(C) of this section. NMFS will
not approve a change in permit owner
for a limited entry permit with an MS/
CV endorsement or an MS permit that
does not meet the ownership
requirements for such permit described
at §660.150(g)(3), and § 660.150(f)(3),
respectively. NMFS considers the
following as a change in permit owner
that would require registering with and
approval by NMFS, including but not
limited to: Selling the permit to another
individual or entity; adding an
individual or entity to the legal name on
the permit; or removing an individual or
entity from the legal name on the
permit. A change in vessel owner
includes any changes to the name(s) of
any or all vessel owners, as registered
with USCG or a state. The new owner(s)
of a vessel registered to a limited entry
permit must report any change in vessel
ownership to NMFS within 30 calendar
days after such change has been
registered with the USCG or a state
licensing agency.

(B) Effective date. The change in
permit ownership or change in the
vessel holding the permit will be
effective on the day the change is
approved by NMFS, unless there is a
concurrent change in the vessel
registered to the permit. Requirements
for changing the vessel registered to the
permit are described at paragraph
(b)(4)(v) of this section.

(C) Sablefish-endorsed permits. If a
permit owner submits an application to
register a sablefish-endorsed limited
entry permit to a new permit owner or
vessel owner during the primary
sablefish season described at § 660.231
(generally April 1 through October 31),
the initial permit owner must certify on
the application form the cumulative
quantity, in round weight, of primary
season sablefish landed against that
permit as of the application signature
date for the then current primary
season. The new permit owner or vessel
owner must sign the application form
acknowledging the amount of landings
to date given by the initial permit
owner. This certified amount should
match the total amount of primary
season sablefish landings reported on
state landing receipts. As required at
§660.12(b), any person landing
sablefish must retain on board the vessel
from which sablefish is landed, and
provide to an authorized officer upon
request, copies of any and all reports of
sablefish landings from the primary
season containing all data, and in the
exact manner, required by the

applicable state law throughout the
primary sablefish season during which
a landing occurred and for 15 days
thereafter.

* * * * *

(V) * % %

(B) Application. Change in vessel
registration applications must be
submitted to NMFS with the
appropriate documentation described at
paragraphs (b)(4)(vii) and (viii) of this
section. At a minimum, a permit owner
seeking to change vessel registration of
a limited entry permit shall submit to
NMEFS a signed application form and
his/her current limited entry permit
before the first day of the cumulative
limit period in which they wish to fish.
If a permit owner provides a signed
application and current limited entry
permit after the first day of a cumulative
limit period, the permit will not be
effective until the succeeding
cumulative limit period. NMFS will not
approve a change in vessel registration
until it receives a complete application,
the existing permit, a current copy of
the USCG 1270, and other required
documentation.

* * * * *

(D) Sablefish-endorsed permits. If a
permit owner submits an application to
register a sablefish-endorsed limited
entry permit to a new vessel during the
primary sablefish season described at
§660.231 (generally April 1 through
October 31), the initial permit owner
must certify on the application form the
cumulative quantity, in round weight, of
primary season sablefish landed against
that permit as of the application
signature date for the then current
primary season. The new permit owner
or vessel owner associated with the new
vessel must sign the application form
acknowledging the amount of landings
to date given by the initial permit
owner. This certified amount should
match the total amount of primary
season sablefish landings reported on
state landing receipts. As required at
§660.12(b), any person landing
sablefish must retain on board the vessel
from which sablefish is landed, and
provide to an authorized officer upon
request, copies of any and all reports of
sablefish landings from the primary
season containing all data, and in the
exact manner, required by the
applicable state law throughout the
primary sablefish season during which
a landing occurred and for 15 days
thereafter.

(Vi) * ok %

(B) Limited entry fixed gear and trawl-
endorsed permits (without MS/CV or C/
P endorsements). Limited entry fixed

gear and trawl-endorsed permits
(without MS/CV or C/P endorsements)
may not be registered for use with a
different vessel more than once per
calendar year, except in cases of death
of a vessel owner or if the vessel
registered to the permit is totally lost as
defined in § 660.11. The exception for
death of a vessel owner applies for a
vessel owned by a partnership or a
corporation if the person or persons
with at least 50 percent of the

ownership interest in the entity dies.
* * * * *

(vii) Application and supplemental
documentation. Permit owners may
request a change in vessel registration
and/or change in permit owner or vessel
owner by submitting a complete
application form. In addition, a permit
owner applying for a change in vessel
registration and/or change in permit
owner of a limited entry permit has the
burden to submit evidence to prove that
qualification requirements are met. If a
change in vessel owner occurs, the new
vessel owner has the burden to submit
evidence to prove that qualification
requirements are met. The following
evidentiary standards apply:

(A) For a request to change a vessel
registration and/or change a permit
owner or vessel owner, the permit
owner must provide NMFS with a
current copy of the USCG Form 1270 for
vessels of 5 net tons or greater, or a
current copy of a state registration form
for vessels under 5 net tons.

(B) For a request to change a vessel
registration and/or change a permit
owner or vessel owner for sablefish-
endorsed permits with a tier assignment
for which a corporation or partnership
is listed as permit owner and/or vessel
owner, an Identification of Ownership
Interest Form must be completed and
included with the application form.

(C) For a request to change a permit
owner for an MS permit or for a request
to change a vessel registration and/or
change a permit owner or vessel owner
for an MS/CV-endorsed limited entry
trawl permit, an Identification of
Ownership Interest Form must be
completed and included with the
application form.

* * * * *

(viii) Application forms available.
Application forms for a change in vessel
registration, permit owner, or vessel
owner are available at: NMFS West
Coast Region, Sustainable Fisheries
Division, ATTN: Fisheries Permit
Office, 7600 Sand Point Way NE.,
Seattle, WA 98115; or http://
www.westcoast.fisheries.noaa.gov/
fisheries/management/groundfish_
permits/limited entry permits.html.


http://www.westcoast.fisheries.noaa.gov/fisheries/management/groundfish_permits/limited_entry_permits.html
http://www.westcoast.fisheries.noaa.gov/fisheries/management/groundfish_permits/limited_entry_permits.html
http://www.westcoast.fisheries.noaa.gov/fisheries/management/groundfish_permits/limited_entry_permits.html
http://www.westcoast.fisheries.noaa.gov/fisheries/management/groundfish_permits/limited_entry_permits.html
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Contents of the application, and
required supporting documentation, are
also specified in the application form.
Only complete applications will be

processed.
* * * * *

(g) * Kk %
(1) General. For permit actions,

including issuance, renewal, change in
vessel registration and/or change in
permit owner or vessel owner, and
endorsement upgrade, the Assistant
Regional Administrator for Sustainable
Fisheries will make an IAD on the
action. In cases where the applicant
disagrees with the IAD, the applicant
may appeal that decision. Final
decisions on appeals of IADs regarding
issuance, renewal, change in vessel
registration and/or change in permit
owner or vessel owner, and
endorsement upgrade, will be made in
writing by the Regional Administrator
acting on behalf of the Secretary of
Commerce and will state the reasons
therefore. This section describes the
procedures for appealing the IAD on
permit actions made in this title under
subparts C through G of part 660.
Additional information regarding
appeals of an IAD related to the trawl
rationalization program is contained in
the specific program sections under
subpart D of part 660.

* * * * *

m 5.In §660.111, under the definition of
“Accumulation limits”, revise
paragraph (1)(ii) to read as follows:

§660.111 Trawl fishery—definitions.
* * * * *

Accumulation limits * * *

(1) * *x %

(ii) Vessel limits means the maximum
amount of QP a vessel can hold, acquire,
and/or use during a calendar year, and
specify the maximum amount of QP that
may be registered to a single vessel
during the year (QP Vessel Limit) and,
for some species, the maximum amount
of unused QP registered to a vessel
account at any one time (Unused QP
Vessel Limit), as described at
§660.140(e)(4). Compliance with the QP
vessel limit (annual limit) is calculated
as all QPs transferred in minus all QPs
transferred out of the vessel account.

* * * * *

m 6.In §660.112, add paragraphs
(b)(1)(xvi) and (xvii), and revise
paragraph (b)(2)(ii) to read as follows:

§660.112 Trawl fishery—prohibitions.
* * * * *

(b) * % %

(1) * * %

(xvi) Fail to establish a new registered
vessel account in the name of the

current vessel owner, following a
change in ownership of a vessel, prior
to fishing in the Shorebased IFQQ
Program with that vessel.

(xvii) Land groundfish taken and
retained during an IFQ trip, from the
vessel that harvested the fish, to a first
receiver that does not hold a valid first
receiver site license for the physical
location where the IFQ landing
occurred.

* * * * *

(2) R

(ii) Fail to sort fish received from a
IFQ landing prior to first weighing after
offloading as specified at § 660.130(d)(2)
for the Shorebased IFQ Program, with
the following exception. Vessels with a
valid Shorebased IFQQ Program
declaration as specified at
§660.13(d)(5)(iv)(A) making an IFQ
landing, may weigh catch on a bulk
scale or automatic hopper scale before
sorting as described at
§ 660.140(j)(2)(viii), for Pacific whiting
taken with midwater trawl gear, and at
§660.140()(2)(ix)(A), for all other IFQQ
landings. For this exception, all catch in
the landing other than the single
predominant species must then be
reweighed. The weight of a single
predominant species is determined by
deducting the weight of all other species
from the total weight of the landing.

* * * * *

m 7.In §660.113, revise paragraphs
(c)(3) and (d)(3) to read as follows:

§660.113 Trawl fishery—recordkeeping
and reporting.

(C] R

(3) Annual coop report. The
designated coop manager for the
mothership coop must submit an annual
report to NMFS and the Council by
March 31 each year, before a coop
permit is issued for that year. The
annual coop report will contain
information about the previous year’s
fishery, including:

(i) The mothership sector’s annual
allocation of Pacific whiting and the
permitted mothership coop allocation;

(ii) The mothership coop’s actual
retained and discarded catch of Pacific
whiting, salmon, Pacific halibut,
rockfish, groundfish, and other species
on a vessel-by-vessel basis;

(iii) A description of the method used
by the mothership coop to monitor
performance of coop vessels that
participated in the fishery;

(iv) A description of any actions taken
by the mothership coop in response to
any vessels that exceed their allowed
catch and bycatch; and

(v) Plans for the current year’s
mothership coop fishery, including the

companies participating in the
cooperative, the harvest agreement, and
catch monitoring and reporting
requirements.

(d) * % %

(3) Annual coop report. The
designated coop manager for the C/P
coop must submit an annual report to
NMEFS and the Council by March 31
each year, before a coop permit is issued
for that year. The annual coop report
will contain information about the
previous year’s fishery, including:

(i) The C/P sector’s annual allocation
of Pacific whiting;

(ii) The C/P coop’s actual retained and
discarded catch of Pacific whiting,
salmon, Pacific halibut, rockfish,
groundfish, and other species on a
vessel-by-vessel basis;

(iii) A description of the method used
by the C/P coop to monitor performance
of cooperative vessels that participated
in the fishery;

(iv) A description of any actions taken
by the C/P coop in response to any
vessels that exceed their allowed catch
and bycatch; and

(v) Plans for the current year’s C/P
coop fishery, including the companies
participating in the cooperative, the
harvest agreement, and catch

monitoring and reporting requirements.
* * * * *

m 8.In §660.130, revise paragraphs
(d)(2)d), (d)(2)(ii) and (d)(3)(i) to read as

follows:

§660.130 Trawl fishery—management
measures.
* * * * *

(d) * *x %

(2) * x %

(i) First receivers. Fish landed at IFQ
first receivers (including shoreside
processing facilities and buying stations
that intend to transport catch for
processing elsewhere) must be sorted,
prior to first weighing after offloading
from the vessel and prior to transport
away from the point of landing, with the
following exception. Vessels with a
valid Shorebased IFQ Program
declaration as specified at
§660.13(d)(5)(iv)(A) making an IFQ
landing, may weigh catch on a bulk
scale or automatic hopper scale before
sorting as described at
§660.140(j)(2)(viii), for Pacific whiting
taken with midwater trawl gear, and at
§660.140(j)(2)(ix)(A), for all other IFQQ
landings. For this exception, all catch in
the landing other than the single
predominant species must then be
reweighed. The weight of a single
predominant species is determined by
deducting the weight of all other species
from the total weight of landing.
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(ii) Catcher vessels. All catch must be
sorted to the species groups specified in
paragraph (d)(1) of this section for
vessels with limited entry permits,
except those retaining all catch during
a IFQ trip. The catch must not be
discarded from the vessel and the vessel
must not mix catch from hauls until the
observer has sampled the catch.
Prohibited species must be sorted
according to the following species
groups: Dungeness crab, Pacific halibut,
Chinook salmon, other salmon. Non-
groundfish species must be sorted as
required by the state of landing.

(3) * * %

(i) Pacific whiting at-sea processing
vessels may use an accurate in-line
conveyor or hopper type scale to derive
an accurate total catch weight prior to
sorting. Immediately following weighing
of the total catch, the catch must be
sorted to the species groups specified in
paragraph (d)(1) of this section and all
incidental catch (groundfish and non-
groundfish species) must be accurately
accounted for and the weight of
incidental catch deducted from the total
catch weight to derive the weight of a

single predominant species.
* * * * *

m 9.In §660.140,

m a. Revise paragraph (b)(1)(iii);

m b. Add paragraph (d](z]( ii), revise
paragraphs (d)(3)(i)(A) and (C),
(d)(3)(ii)(B)(2) and (d)(3)(ii)(B)(3)(i1),
remove paragraph (d)(3)(11)(B)(3)(11D),
and revise paragraph (d)(4)(iii);

m c. Revise paragraphs (e)(3)(iii)(B),
(e)(4)(i), and (e)(5)(ii)(A);

m d. Revise paragraphs (£)(2)(ii), (f)(3)
introductory text, (f)(3)(i) and (ii),
(f)(3)(iii)(A) and (B), add paragraph
(f)(3)(iii)(C)(12), and revise paragraph
(H(3)(iii)(D);

m e. Revise paragraphs (f)(5) and (£)(6);
and

m f. Revise paragraphs (j)(2)(viii) and
(j)(2)(ix)(B), to read as follows:

§660.140 Shorebased IFQ Program.

* * * * *

(b) * * *

(1) * Kk %

(iii) All IFQ species/species group
catch (landings and discards) must be
covered by QP or IBQ pounds. Any
deficit (negative balance in a vessel
account) must be cured within 30
calendar days from the date the deficit
from that trip is documented in the
vessel account, unless the deficit is
within the limits of the carryover
provision at paragraph (e)(5) of this
section, in which case the vessel
account owner must declare out of the
Shorebased IFQ Program, and must
eliminate the deficit prior to re-entry

into the fishery in the current year, or
within 30 days after the issuance of QP
or IBQ pounds for the following year.

* * * * *

(d) * % %

(2) R

(iii) QS permit application process.
NMFS will accept a QS permit
application from January 1 to November
30 of each calendar year. QS permit
applications received between
December 1 and December 31 will be
processed by NMFS in the following
calendar year. NMFS will issue only one
QS permit to each unique person, as
defined at § 660.11 subject to the
eligibility requirements at paragraph
(d)(2)(i) of this section. Each applicant
must submit a complete application. A
complete application includes a QS
permit application form, payment of
required fees, complete documentation
of QS permit ownership on the Trawl
Identification of Ownership Interest
Form as required under paragraph
(d)(4)(iv) of this section, and a complete
economic data collection form if
required under § 660.114. NMFS may
require additional documentation as it
deems necessary to make a
determination on the application. The
QS permit application will be
considered incomplete until the
required information is submitted.

(A) Initial administrative
determination. For all complete
applications, NMFS will issue an IAD
that either approves or disapproves the
application. If approved, the QS permit
serves as the IAD. If disapproved, the
IAD will provide the reasons for this
determination. If the applicant does not
appeal the IAD within 30 calendar days,
the IAD becomes the final decision of
the Regional Administrator acting on
behalf of the Secretary of Commerce.

B) Effective date. The QS permit is
effective on the date given on the permit
and remains effective until the end of
the calendar year.

(C) Appeals. If NMFS does not accept
the QS permit application, the applicant
may appeal the IAD consistent with the
general permit appeals process defined
at §660.25(g).

(3) EE

(i] * * %

(A) QS permits expire at the end of
each calendar year, and must be
renewed between October 1 and
November 30 of each year in order to
remain in effect the following year. A
complete QS permit renewal package
must be received by NMFS no later than
November 30 to be accepted by NMFS.
A QS permit owner may submit a paper
renewal package after January 1 of the

following year as described in paragraph
(d)(3)(1)(C) of this section.
* * * * *

(C) A complete QS permit renewal
package must be received by November
30 of each calendar year. If a complete
QS permit renewal package is not
received by November 30, NMFS will
not renew the QS permit, the associated
QS account will not be activated in the
following calendar year, and QS may
not be transferred. NMFS will not issue
QP or IBQ pounds associated with the
non-renewed QS permit for that year.
Any QP or IBQ pounds derived from the
QS or IBQ in the inactive QS account
will be distributed to the active QS
accounts in proportion to the QS or IBQ
for each IFQ) species given on the
renewed QS permit. If a QS permit is
not renewed during the October 1
through November 30 renewal period,
the QS permit owner may renew after
January 1 in the following year by
submission of a paper renewal
application, or may renew the QS
permit during the next October 1
through November 30 renewal period.
For renewals submitted after January 1,
QPs allocated as specified at paragraph
(d)(1) of this section will not be
allocated to the QS account in that year.
The QS permit owner will be able to
transfer QS percentages from the time
the QS account is activated until

November 30 of that calendar year.
* * * * *

(ii] * * %

(B] * Kk %

(2) Transfer of QS or IBQ between QS
accounts. Beginning January 1, 2014, QS
permit owners may transfer QS (except
for widow rockfish QS) or IBQ to
another owner of a QS permit, subject
to accumulation limits and approval by
NMFS. The prohibition on
transferability of widow rockfish QS is
extended indefinitely pending final
action on reallocation of widow rockfish
QS, or a NMFS determination that no
such reallocation will occur, except
under U.S. court order or authorization
and as approved by NMFS. QS or IBQ
is transferred as a percent, divisible to
one-thousandth of a percent (i.e., greater
than or equal to 0.001%). QS or IBQ
cannot be transferred to a vessel
account. Owners of non-renewed QS
permits may not transfer QS. QP in QS
accounts cannot be transferred between
QS accounts. NMFS will allocate QP
based on the QS percentages as listed on
a QS permit that was renewed during
the previous October 1 through
November 30 renewal period. QS
transfers will be recorded in the QS
account but will not become effective
for purposes of allocating QPs until the
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following year. QS or IBQ may not be
transferred between December 1 through
December 31 each year. Any QS
transaction that is pending as of
December 1 will be administratively
retracted. NMFS will allocate QP for the
following year based on the QS
percentages as of December 1 of each

year.
* * * * *

(3) * % %

(ii) The QS account transfer function
will be reactivated by NMFS from the
date that QS accounts are credited with
additional QP to allow QS permit
owners to transfer QP to vessel accounts
only for those IFQ species with
additional QP.

(4) * % %

(iii) Control. Control means, but is not
limited to, the following:

(A) The person has the right to direct,
or does direct, in whole or in part, the
business of the entity to which the QS
or IBQQ are registered, with the exception
of those activities allowed under
paragraphs (d)(4)(iii)(C) and (G) of this
section;

(B) The person has the right to limit
the actions of or replace, or does limit
the actions of or replace, the chief
executive officer, a majority of the board
of directors, any general partner, or any
person serving in a management
capacity of the entity to which the QS
or IBQQ are registered, with the exception
of those activities allowed under
paragraphs (d)(4)(iii)(C) and (G) of this
section;

(C) The person, excluding banks and
other financial institutions that rely on
QS or IBQ as collateral for loans as
described under paragraph (d)(4)(iii)(G)
of this section, has the right to direct, or
does direct, and/or the right to prevent
or delay, or does prevent or delay, the
transfer of QS or IBQ, or the resulting
QP or IBQ pounds;

(D) The person, through loan
covenants or any other means, has the
right to restrict, or does restrict, and/or
has a controlling influence over the day
to day business activities or
management policies of the entity to
which the QS or IBQ are registered, with
the exception of those activities allowed
under paragraphs (d)(4)(iii)(C) and (G) of
this section;

(E) The person, has the right to
restrict, or does restrict, any activity
related to QS or IBQ or QP or IBQ
pounds, including, but not limited to,
use of QS or IBQ, or the resulting QP or
IBQ pounds, or disposition of fish
harvested under the resulting QP or IBQ
pounds, with the exception of those
activities allowed under paragraphs
(d)(4)(iii)(C) and (G) of this section;

(F) The person has the right to
control, or does control, the
management of, or to be a controlling
factor in, the entity to which the QS or
IBQ, or the resulting QP or IBQ pounds,
are registered, with the exception of
those activities allowed under
paragraphs (d)(4)(iii)(C) and (G) of this
section;

(G) The person, excluding banks and
other financial institutions that rely on
QS or IBQ as collateral for loans, has the
right to cause or prevent, or does cause
or prevent, the sale, lease or other
disposition of QS or IBQ, or the
resulting QP or IBQ pounds; and

(1) To qualify for this exception, a
bank or other financial institution must
be regularly or primarily engaged in the
business of lending and not engaged in
or controlled by entities whose primary
business is the harvesting, processing,
or distribution of fish or fish products.

(2) Any state or federally chartered
bank or financial institution that meets
the requirement of paragraph
(d)(4)(iii)(G)(1) of this section does not
need to submit additional information
to NMFS.

(3) Any entity that is not a state or
federally chartered bank or financial
institution, must submit a letter
requesting the exception and disclose
the identity and interest share of any
shareholder with a 2% or more
ownership interest in the lender through
submission of the Trawl Identification
of Ownership Interest Form (see
paragraph (d)(4)(iv) of this section). The
lender must make subsequent annual
submissions of the letter and Trawl
Identification of Ownership Interest
Form to maintain the exception. Letters
requesting the exception and complete
Trawl Identification of Ownership
Interest Forms may be submitted to
NMEFS, West Coast Region, Permits
Office, ATTN: Fisheries Permit Office,
Bldg. 1, 7600 Sand Point Way NE.,
Seattle, WA 98115. NMFS will only
accept complete applications.

(H) The person has the ability through
any means whatsoever to control or
have a controlling influence over the
entity to which QS or IBQ is registered,
with the exception of those activities
allowed under paragraphs (d)(4)(iii)(C)
and (G) of this section.

* * * * *

(e] * % %

(3) * * *

(iii) * = *

(B) Transfer procedures. QP or IBQ
pound transfers from one vessel account
to another vessel account must be
accomplished via the online vessel
account. To make a transfer, a vessel
account owner must initiate a transfer

request by logging onto the online vessel
account. Following the instructions
provided on the Web site, the vessel
account owner must enter pertinent
information regarding the transfer
request including, but not limited to:
IFQ species, amount of QP or IBQ
pounds to be transferred for each IFQ
species (in whole pound increments);
name and any other identifier of the
eligible transferee (e.g., USCG
documentation number or state
registration number, as applicable) of
the eligible vessel account receiving the
transfer; and the value of the transferred
QP or IBQ pounds. The online system
will verify whether all information has
been entered and whether the transfer
complies with vessel limits, as
applicable. If the information is not
accepted, an electronic message will
record as much in the transferor’s vessel
account explaining the reason(s). If the
information is accepted, the online
system will record the pending transfer
in both the transferor’s and the
transferee’s vessel accounts. The
transferee must approve the transfer by
electronic signature. If the transferee
accepts the transfer, the online system
will record the transfer and confirm the
transaction in both accounts through a
transaction confirmation notice. Once
the transferee accepts the transaction,
the transaction is final and permanent.
QP or IBQ pounds may be transferred
between vessel accounts at any time
during January 1 through December 31
each year unless otherwise notified by
NMFS.
* * * * *

4) * *x %

(i) Vessel limits. For each IFQQ species
or species group specified in this
paragraph, vessel accounts may not
have QP or IBQ pounds in excess of the
QP vessel limit (annual limit) in any
year, and, for species covered by unused
QP vessel limits (daily limit), may not
have QP or IBQ pounds in excess of the
unused QP vessel limit at any time. The
QP vessel limit (annual limit) is
calculated as all QPs transferred in
minus all QPs transferred out of the
vessel account. The unused QP vessel
limits (daily limit) is calculated as
unused available QPs plus any pending
outgoing transfer of QPs.

* * * * *

(5) * *x %

(ii] * * %

(A) The vessel account owner declares
out of the Shorebased IFQ) Program for
the year in which the deficit occurred.
The vessel account owner must submit
a signed, dated, and notarized letter to
OLE, declaring out of the Shorebased
IFQ Program for the remainder of the
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year and invoking the carryover
provision to cover the deficit. Signed,
dated, and notarized letters may be
submitted to NMFS, West Coast Region,
Office of Law Enforcement, ATTN VMS,
Bldg. 1, 7600 Sand Point Way NE.,
Seattle, WA 98115. If the vessel account
owner covers the deficit later within the
same calendar year, the vessel may re-
enter the Shorebased IFQ Program. If the
deficit occurs less than 30 days before
the end of the calendar year, exiting out
of the Shorebased IFQQ Program for the

remainder of the year is not required.
* * * * *

(f) * % %

(2) * x %

(ii) An IFQ first receiver must have a
separate first receiver site license for
each unique physical location where the
IFQ first receiver will receive, purchase
or take custody, control, or take
possession of an IFQ landing from a

vessel.
* * * * *

(3) Application process. Persons
interested in being licensed as an IFQ
first receiver for a specific physical
location must submit a complete
application for a first receiver site
license to NMFS, West Coast Region,
ATTN: Fisheries Permit Office, Bldg. 1,
7600 Sand Point Way NE., Seattle, WA
98115. NMFS will only consider
complete applications for approval. A
complete application includes:

(i) State license. The license owner
must provide a copy of a valid license
issued by the state in which they
operate that allows the person to receive
fish from a catcher vessel.

(ii) Application form. A completed
IFQ first receiver application form
provided by NMFS, signed and dated by
an authorized representative of the first
receiver. To be considered complete, the

form must also be notarized.
* * * * *

(111) * %k %

(A) Catch monitoring plan review
process. NMFS will accept a catch
monitoring plan if it includes all the
required elements specified in
paragraph (f)(3)(iii)(C) of this section
and conforms with the actual operations
and layout at the site. A site inspection
is required for new first receiver site
licenses. For re-registration of an
existing first receiver site license, the
site must be inspected at least once
every three years or more frequently, as
deemed necessary by NMFS, or by a
NMFS designated representative. If
NMFS does not accept a catch
monitoring plan for any reason, a new
or revised catch monitoring plan may be
required of the first receiver.

(B) Arranging a site inspection. After
receiving a complete application for a
first receiver site license, if a site
inspection is required, NMFS will
contact the applicant to schedule a site
inspection. A complete application for a
first receiver site license must include
the proposed catch monitoring plan.
NMFS may request a representative of
the first receiver to be at the site at the
time of inspection. If the requested
representative of the first receiver is not
made available for the inspection, the
site inspection may be postponed until
the requested representative of the first
receiver is made available.

(C) * *x %

(12) Applicant contact. Print the name
of the first receiver, physical location of
the first receiver, name and phone
number of the applicant, and the date of
the application. The applicant must sign
the catch monitoring plan.

(D) Catch monitoring plan acceptance
period and changes. NMFS will accept
a catch monitoring plan if it includes
the required elements specified in
paragraph (f)(3)(iii)(C) of this section
and conforms with the actual operations
and layout at the site. For the first
receiver site license to remain in effect,
the owner or manager must notify
NMEFS in writing of any and all changes
made in IFQ first receiver operations or
layout that do not conform to the catch
monitoring plan.

* * * * *

(5) Effective dates. The first receiver
site license is valid from the effective
date identified on the license until June
30, or until the state license required by
paragraph (f)(2)(i) of this section is no
longer effective, whichever occurs first.
A first receiver site license may not be
valid for more than 365 days.

(6) Re-registration of FRSL in
subsequent years. Existing first receiver
site license holders must reapply
annually by following the application
process specified in paragraph (f)(3) of
this section. If the existing license
holder fails to reapply, the first receiver
site license will expire as specified in
paragraph (f)(5) of this section. For
existing first receiver site license
holders to continue to receive IFQ
landings without a lapse in the
effectiveness of their first receiver site
license, the following re-registration
deadlines apply:

(i) NMFS will mail a first receiver site
license application to existing license
holders on or about February 1 each
year.

(ii) Applicants who want to have their
new license effective for July 1 must
submit their complete re-registration
application to NMFS by April 15. For

those first receiver site license holders
who do not submit a complete re-
registration application by April 15,
NMFS may not be able to issue the new
license by July 1 of that calendar year,
and will issue the new license as soon

as practicable.
* * * * *

(]') * % %

(2) * *x *

(viii) Pacific whiting. For Pacific
Whiting taken with midwater trawl gear,
IFQ first receivers may use an in-line
conveyor or hopper type scale to derive
an accurate total catch weight prior to
sorting. Immediately following weighing
of the total catch and prior to processing
or transport away from the point of
landing, the catch must be sorted to the
species groups specified at §660.130(d)
and all incidental catch (groundfish and
non groundfish species) must be
accurately weighed and the weight of
incidental catch deducted from the total
catch weight to derive the weight of a
single predominant species.

(IX) * *x %

(B) An in-line conveyor or automatic
hopper scale may be used to weigh the
single predominant species after catch
has been sorted. Other species must be
weighed in a manner that facilitates

tracking of the weights of those species.
* * * * *

m 10.In § 660.150, revise paragraphs
(c)(7)(), (d)(2)(iii)(A)(2)(1), and
(g)(2)(iv)(D) to read as follows:

§660.150 Mothership (MS) Coop Program.

* * * * *

(C) * x %

(7) * x %

(i) Processor obligation. Through the
annual MS/CV-endorsed limited entry
permit renewal process, the MS/CV-
endorsed permit owner must identif