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PRIVACY AND CIVIL LIBERTIES
OVERSIGHT BOARD

6 CFR Parts 1001, 1002, and 1003

[PCLOB; Docket No. 2013-0003; Sequence
1]

RIN 0311-AA01
Freedom of Information, Privacy Act,

and Government in the Sunshine Act
Procedures

AGENCY: Privacy and Civil Liberties
Oversight Board.

ACTION: Final rule.

SUMMARY: The Privacy and Civil
Liberties Oversight Board is finalizing
regulations to implement the Freedom
of Information Act, the Privacy Act of
1974, and the Government in the
Sunshine Act. This rule describes the
procedures for members of the public to
request access to records. In addition,
this rule also includes procedures for
the Board’s responses to these requests,
including the timeframe for response
and applicable fees.

DATES: Effective Date: January 7, 2014.
FOR FURTHER INFORMATION CONTACT:
Diane Janosek, Chief Legal Officer,
Privacy and Civil Liberties Oversight
Board, at 202—-331-4084 or
diane.janosek@pclob.gov.
SUPPLEMENTARY INFORMATION: These
regulations were published for public
comment in the Federal Register on
May 15, 2013 (78 FR 28532), the
comment period ended on July 15, 2013,
and four commenters provided input.
Two commenters were private citizens,
one commenter was a federal agency
and the other commenter was a public
interest research center. Both the federal
agency and the public interest research
center posted their comments on
www.regulations.gov and those
comments are available for public
review.

I. Background

The first commenter expressed
support of privacy rights in general,
although it did not comment
specifically on this rulemaking. We
appreciate the commenter’s remark.

The second commenter provided
various comments on the proposed
Freedom of Information Act procedures
at part 1001. First, the commenter
recommended that section 1001.5
include a facsimile number or electronic
mail address for the submission of FOIA
requests. We agree and have provided a
variety of means for requesters to submit
FOIA requests, including electronically.
The commenter objected to language in
the proposed section 1001.5(b) that
stated that FOIA requesters shall
reasonably describe the requested
records “with sufficient specificity
regarding names, dates, and subject
matter to permit the FOIA Officer to
locate the records.” The commenter
noted that the FOIA statute requires
only that records be “reasonably
described,” not that requesters provide
detail about the names, dates, and
subject matter. The commenter also
expressed concern that a requester’s
failure to provide this additional
information might be used as a basis for
denying a request. As the Board did not
intend to create additional procedural
requirements for FOIA requesters, we
have stricken the objected-to language
from the rule. Nonetheless, we
encourage requesters to provide as
much information about the records
they are seeking as possible, including
names, dates, and subject matter, to
facilitate cost-effective identification of
responsive records and prompt
responses.

In addition, the commenter had
several comments about the proposed
section 1001.10 concerning fees. First,
the commenter asserted that section
1001.10 was defective because it did not
include the FOIA’s statutory prohibition
on the imposition of search or
duplication fees when agencies fail to
respond to FOIA requests and the
submitter appeals within the required
timelines. The Board will adhere to the
statute. The commenter also expressed
that section 1001.10(d), concerning how
we will assess review charges, was
ambiguous. We have revised this
language to comply with the Office of
Management and Budget’s (OMB) Fee
Guidelines.

In addition, the commenter noted that
our proposed rule did not identify a
threshold below which we would not
charge fees. We agree and have set a
threshold at $25. Lastly, with respect to
fees, the commenter asserted that the
section of the proposed regulations that
permitted aggregation of certain requests
(at section 1001.10(j) in the Notice of
Proposed Rulemaking) altered and
exceeded the scope and intention of the
law. Although the proposed section
mirrored the statutory language, the
commenter noted that OMB’s Fee
Guidelines state that agencies may only
aggregate requests when an agency
reasonable believes that requests were
separated for the “purpose of avoiding
the assessment of fees.” The FOIA
permits agencies to aggregate requests
for fee purposes, or to determine the
presence of unusual circumstances
affecting the timeframe for response. 5
U.S.C. 552(a)(6)(B)(iv). We have revised
the rule to include a new section
1001.8(g) that clarifies, consistent with
5 U.S.C. 552(a)(6)(B)(iv), that we may
aggregate requests for either fee or
tolling purposes. We will comply with
OMB’s Fee Guidelines when
determining whether aggregation is
appropriate for fee purposes.

The third commenter was a federal
agency and offered suggestions to clarify
the rule. The commenter provided
multiple comments and in some cases
suggested language to model agencies’
best practices. The commenter had
suggestions to add clarity to definitions;
specificity was offered on the
definitions of “person,” “FOIA” and its
inclusion of third-party-requests, “FOIA
Public Liaison,” “Requestor category,”
and “‘fee waiver.” We agree with the
suggestions and the definitions were
modified.

The commenter suggested informing
requestors that although requests are
considered either FOIA or Privacy Act
requests, agencies process requests in
accordance with both laws. We agree
and have accepted the change.

The commenter suggested better
contact information for the Board. We
agree and it has been added. The
commenter suggested editing section
1001.6 to align it to changes in 5 U.S.C.
552(b) with regard to agencies
indicating, where technically feasible,
the amount of information deleted and
the exemption. We agree and section
1001.6 has been modified in part.
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The commenter suggested the rule
provide a point of contact at the
receiving agency for a referral. We agree
and it has been added.

The commenter asserted that the
language in proposed rule at section
1001.7 administrative appeals was
counter to the spirit of FOIA. We agree
and it has been changed. The
commenter further asserted that the
proposed rule at section 1001.7
administrative appeals language was too
stringent in stating that requesters cite
legal authorities in their appeals. We
agree and it has been changed. Lastly,
the commenter suggested that the
proposed rule at section 1001.7 include
a reference to the National Archives and
Records Administration Office of
Government Information Services and
the services they provide to both the
agency and the requester. We agree and
it has been added.

The commenter suggested that a
breakdown of fees be provided in
section 1001.10. We agree and it has
been added.

The commenter suggested that the
rule include language on preservation of
records and records management. While
the Board did not find it necessary to
include additional language on records
management, the Board will adhere to
applicable statutes and is committed to
proper records preservation and records
management. The Board appreciates the
commenter’s suggestions.

The fourth commenter was a public
interest research center. The comments
offered improvements to the rule. Some
of the commenter’s suggestions mirrored
the other comments, and the majority
have been accepted.

The commenter proposed that the
Chief FOIA Officer be a person other
than the Chairman. We agree and have
provided for this delegation. Currently,
the Board has delegated this function to
the Chief Administrative Officer. As the
Board is still in the process of hiring
staff and flexibility is needed, a
provision for delegation is the optimal
course at this time. The Board will
identify its FOIA point of contact on the
Board’s Web site.

The commenter suggested a change to
the definition of “confidential business
information.” Although we appreciate
the commenter’s perspective, the Board
has decided to retain the language
which mirrors the FOIA statute.

The commenter asserted the section
on “unusual circumstances” was
inconsistent with the FOIA in that the
proposed rule deleted the words ““field
facilities.” The deletion of the reference
to “field facilities” is based on the fact
that the Board does not have any field
facilities. The Board has used the words

“physically separate facilities” in the
event that in the future the Board
maintains records in more than one
location, although at this time it does
not.

The commenter asserted that in
section 1001.2 the words “all
practicable speed” were omitted. We
agree and accept the comment.

The commenter asserted that the
proposed rule for exemption (b)(5) did
not follow the language in the statute.
We agree and accept the comment.

The commenter asserted that the
proposed rule on the process for
consultations and referrals did not
follow the language in the statute that
permits this practice only with agencies
having a ““substantial interest”” in the
record. We agree and accept the
comment. The commenter also asserted
that the proposed rule on the process for
consultations and referrals did not
follow the statutory language for
classification matters. We agree and
accept the change.

The commenter suggested that the
language on administrative appeals was
too ambiguous. We agree. We accepted
the suggestion offered by the federal
agency to clarify the language.

The commenter asserted that the
provision on multi-track processing was
too vague. Although we appreciate the
comment, the language follows best
practices language used by other
agencies.

The commenter asserted that the
proposed provision on expedited
processing contains confusing and
inappropriate language. The commenter
suggested the deletion of the words
“beyond the public’s right to know
about government activity generally.”
We agree and accept the comment. The
commenter asserted the proposed rule
on the Sunshine Act at section 1003.3(b)
did not advance the purpose of the
statute in its proposed language
addressing the process required to
terminate an open meeting. We agree
and have changed this section to reflect
the more balanced approach advocated
by the commenter, which is now
consistent with the statute.

The commenter disagreed with
proposed procedures at sections
1003.7(a) and 1003.7(c) addressing
changes prior to a publicly announced
meeting, such as its location or agenda,
suggesting that the proposed language
provided a “potential loophole” to the
statutory requirement. We appreciate
the commenter’s perspective. The Board
has modified these sections to adhere
more closely to the statutory language.
If an item is deleted from an open
meeting agenda, and if after the open
meeting the Board desires to address the

item, the item will be included in the
agenda for the next open meeting.

The commenter offered that the words
“in a place easily accessible” be added
to section 1003.9. We agree and accept
the change. The Board now has an
operational Web site at www.pclob.gov.

The commenter offered that the
presumption of openness be added to
the proposed rule. We agree and accept
the change.

The Board will comply with all
applicable laws in its FOIA, Privacy
Act, and Sunshine Act administration,
including Presidential memoranda and
Attorney General guidance. We thank
all commenters for their thoughtful
input.

II. Regulatory Analysis and Notices
Executive Order 12866

This final rule is not a “‘significant
regulatory action” within the meaning
of Executive Order 12866. The
economic impact of these regulations
should be minimal, therefore, further
economic evaluation is not necessary.

Regulatory Flexibility Act, as Amended

The Regulatory Flexibility Act, as
amended by the Small Business
Regulatory Enforcement Act of 1996 (5
U.S.C. 601 et seq.), generally requires an
agency to prepare a regulatory flexibility
analysis for any rule subject to notice
and comment rulemaking under the
Administrative Procedure Act or any
other statute, unless the agency certifies
that the rule will not have a significant
economic impact on a number of small
entities. Small entities include small
businesses, small organizations, and
small government jurisdictions. The
Board considered the effects on this
rulemaking on small entities and
certifies that this final rule will not have
a significant impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (UMRA), Public Law 104—4,
requires each agency to assess the
effects of its regulatory actions on state,
local, and tribal governments, and the
private sector. Agencies must prepare a
written statement of economic and
regulatory alternatives anytime a
proposed or final rule imposes a new or
additional enforceable duty on any
state, local, or tribal government or the
private sector that causes those entities
to spend, in aggregate, $100 million or
more (adjusted for inflation) in any one
year (defined in UMRA as a “federal
mandate”). The Board determined that
such a written statement is not required
in connection with this final rule
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because it will not impose a federal
mandate, as defined in UMRA.

National Environmental Policy Act

The Board analyzed this final rule for
purposes of the National Environmental
Policy Act of 1969, 42 U.S.C. 4321 et
seq., and determined that it would not
significantly affect the environment;
therefore, an environmental impact
statement is not required.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), 44 U.S.C. 3501 et seq.,
federal agencies must obtain approval
from the Office of Management and
Budget for each collection of
information they conduct, sponsor, or
require through regulations. This final
rule does not include an information
collection for purposes of the PRA.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999, and the
Board determined that it does not have
sufficient implications for federalism to
warrant the preparation of a Federalism
Assessment.

List of Subjects
6 CFR Part 1001

Administrative practice and
procedure, Confidential business
information, Freedom of information,
Privacy.

6 CFR Part 1002

Administrative practice and
procedure, Privacy.

6 CFR Part 1003

Administrative practice and
procedure, Public availability of
information, Meetings.

Dated: October 30, 2013.
Diane Janosek,
Chief Legal Officer.

In consideration of the foregoing, the
Board amends 6 CFR chapter X, by
adding parts 1001-1003, to read as
follows:

PART 1001—PROCEDURES FOR
DISCLOSURE OF RECORDS UNDER
THE FREEDOM OF INFORMATION ACT

Sec.

1001.1
1001.2
1001.3
1001.4

Purpose and scope.

Definitions.

Availability of records.

Categories of exemptions.

1001.5 Requests for records.

1001.6 Responsibility for responding to
requests.

1001.7 Administrative appeals.

1001.8 Time frame for Board response.
1001.9 Business information.
1001.10 Fees.

Authority: 5 U.S.C. 552, as amended;
Executive Order 12600.

§1001.1 Purpose and scope.

The regulations in this part
implement the provisions of the FOIA.

§1001.2 Definitions.

The following definitions apply to
this part:

Board means the Privacy and Civil
Liberties Oversight Board, established
by the Implementing Recommendations
of the 9/11 Commission Act of 2007,
Public Law 110-53.

Chairman means the Chairman of the
Board, as appointed by the President
and confirmed by the Senate under
section 801(a) of the Implementing
Recommendations of the 9/11
Commission Act of 2007, Public Law
110-53, or any person to whom the
Board has delegated authority for the
matter concerned.

Chief FOIA Officer means the senior
official to whom the Board delegated
responsibility for efficient and
appropriate compliance with the FOIA,
currently delegated to the Chief
Administrative Officer.

Commercial use request means a
FOIA request from or on behalf of a
person who seeks information for a use
or purpose that furthers his or her
commercial, trade, or profit interests,
including pursuit of those interests
through litigation.

Confidential business information
means trade secrets and confidential,
privileged, or proprietary business or
financial information submitted to the
Board by a person.

Direct costs mean in the case of
commercial use requesters those
expenses the Board has actually
incurred to search for, duplicate, and
review documents in response to a
FOIA request. Direct costs include, but
are not limited to, the salary of the
employee performing the work and
costs associated with duplication.

Educational institution means a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate or graduate
higher education, an institution of
professional education, or an institution
of vocational education, which operates
a program or programs of scholarly
research.

Fee waiver means the waiver or
reduction of processing fees if a
requester can demonstrate that OMB’s
Fee Guidelines’ standards are satisfied,
including that the information is in the
public interest and is not a commercial
interest.

FOIA means the Freedom of
Information Act, 5 U.S.C. 552, as
amended. The FOIA applies to third-
party requests for documents
concerning the general activities of the
government and the Board in particular.
A request by a U.S. citizen or an
individual lawfully admitted for
permanent residence for access to his or
her own records is considered a Privacy
Act request, under the Privacy Act of
1974, 5 U.S.C. 552a, as amended. See 6
CFR 1002.3.

FOIA Officer means the individual to
whom the Board has delegated authority
to carry out the Board’s day-to-day FOIA
administration.

FOIA Public Liaison means the
individual designated by the Chairman
to assist FOIA requesters with concerns
about the Board’s processing of their
FOIA request, including assistance in
resolving disputes.

Non-commercial scientific institution
means an organization operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any product or
research, and not operated on a
commercial basis.

Person includes an individual,
partnership, corporation, association, or
public or private organization other than
an agency.

Record means any writing, drawing,
map, recording, diskette, DVD, CD—
ROM, tape, film, photograph, or other
documentary material, regardless of
medium, by which information is
preserved, including documentary
material stored electronically.

Redact means delete or mark over.

Representative of the news media
means any person or entity that gathers
information of potential public interest
to a segment of the public, uses its
editorial skills to turn the raw materials
into a distinct work, and distributes that
work to an audience.

Requester category means one of the
three categories in which requesters will
be placed for the purpose of
determining whether a requester will be
charged fees for search, review, or
duplication. They are:

(1) Commercial requestors,

(2) Non-commercial scientific or
educational institutions or news media
requestors, and

(3) All other requestors.

Submitter means any person or entity
from whom the Board obtains
confidential business information,
directly or indirectly.

Unusual circumstances means, to the
extent reasonably necessary for the
proper processing of a FOIA request:
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(1) The need to search for and collect
the requested records from physically
separate facilities;

(2) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request.

§1001.3 Availability of records.

(a) In accordance with 5 U.S.C.
552(a)(1), the Board publishes the
following records in the Federal
Register and makes an index of the
records publicly available:

(1) Descriptions of the Board’s
organization and the established places
at which, the employees from whom,
and the methods by which, the public
may obtain information, submit
documents, or obtain decisions;

(2) Statements of the general course
and method by which the Board’s
functions are channeled and
determined, including the nature and
requirements of all formal and informal
procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instructions
as to the scope and contents of all
papers, reports, or examinations;

(4) Substantive rules of general
applicability adopted as authorized by
law and statements of general policy or
interpretations of general applicability
formulated and adopted by the Board;
and

(5) Each amendment, revision, or
repeal of any material listed in
paragraphs (a)(1) through (4) of this
section.

(b) In accordance with 5 U.S.C.
552(a)(2), the Board shall make the
following materials available for public
inspection and copying:

(1) Statements of policy and
interpretation that have been adopted by
the Board and not published in the
Federal Register;

(2) Administrative staff manuals and
instructions to staff that affect a member
of the public;

(3) Copies of all records, regardless of
the form or format, which have been
released to any person under paragraph
(c) of this section and that, because of
their nature or subject matter, the Board
determines have become or are likely to
become the subject of subsequent
requests for substantially the same
records; and

(4) A general index of the records
referred to in paragraph (b)(3) of this
section.

(c) In accordance with 5 U.S.C.
552(a)(3), the Board shall make
available, upon proper request, as
described in section 5 of this part, all
non-exempt Board records, or portions
of records, not previously made public
under paragraphs (a) and (b) of this
section.

(d) The FOIA applies only to Board
records in existence at the time of the
request; the FOIA does not require that
the Board create new records in order to
respond to FOIA requests. When
responsive records are located, the
Board adopts a presumption of
disclosure and openness.

§1001.4 Categories of exemptions.

(a) The FOIA does not require
disclosure of matters that are:

(1) Specifically authorized under
criteria established by an executive
order to be kept secret in the interest of
national defense or foreign policy and
are, in fact, properly classified under
executive order;

(2) Related solely to the internal
personnel rules and practices of the
Board;

(3) Specifically exempted from
disclosure by statute (other than the
Government in the Sunshine Act, 5
U.S.C. 552b, as amended), provided that
such statute:

(i) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue, establishes particular criteria for
withholding, or refers to particular types
of matters to be withheld; and

(ii) If enacted after October 28, 2009,
specifically cites to Exemption 3 of the
FOIA, 5 U.S.C. 552(b)(3);

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memoranda or letters, which would not
be available at law to a party other than
an agency in litigation with the Board;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information:

(i) Could reasonably be expected to
interfere with enforcement proceedings;

(ii) Would deprive a person of a right
to a fair trial or impartial adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or
foreign agency or authority or any

private institution that furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal investigation, or
by an agency conducting a lawful
national security intelligence
investigation, information furnished by
a confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Gould reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; or

(9) Geological and geophysical
information and data, including maps,
concerning wells.

(b) [Reserved]
§1001.5 Request for records.

(a) You may request copies of records
under this part by email to FOIA@
pclob.gov or in writing addressed to
FOIA Officer, Privacy and Civil
Liberties Oversight Board, 2100 K Street
NW., Suite 500, Washington, DC 20427.

(b) Your request shall reasonably
describe the records sought with
sufficient specificity, and when
possible, include names, dates, and
subject matter, in order to permit the
FOIA Officer to locate the records with
a reasonable amount of effort. If the
FOIA Officer cannot locate responsive
records based on your written
description, you will be notified and
advised that further identifying
information is necessary before the
request can be fulfilled. Although
requests are considered either FOIA or
Privacy Act requests, the Board
processes requests for records in
accordance with both laws so as to
provide the greatest degree of lawful
access while safeguarding an
individual’s personal privacy.

(c) Your request should specify your
preferred form or format (including
electronic formats) for the records you
seek. We will accommodate your
request if the record is readily available
in that form or format. When you do not
specify the form or format of the
response, we will provide responsive
records in the form or format most
convenient to us.
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§1001.6 Responsibility for responding to
requests.

(a) In general. The Board delegates
authority to grant or deny FOIA requests
in whole or in part to the FOIA Officer.
When conducting a search for
responsive records, the FOIA Officer
generally will search for records in
existence on the date of the search. If
another date is used, the FOIA Officer
shall inform the requester of the date
used.

(b) Responses. The FOIA Officer will
notify you of his or her determination to
grant or deny your FOIA request in the
time frame stated in § 1001.8. The Board
will release reasonably segregable non-
exempt information. For any adverse
determination, including those
regarding any disputed fee matter; a
denial of a request for a fee waiver; or
a determination to withhold a record, in
whole or in part, that a record does not
exist or cannot be located; or to deny a
request for expedited processing; the
notice shall include the following
information:

(1) The name(s) of any person
responsible for the determination to
deny the request in whole or in part;

(2) A brief statement of the reason(s)
for the denial, including any FOIA
exemption applied in denying the
request. The FOIA Officer will indicate,
if technically feasible, the amount of
information deleted and the exemption
under which a deletion is made on the
released portion of the record, unless
including that indication would harm
an interest protected by the exemption;

(3) An estimate of the volume of
information withheld, if applicable.
This estimate does not need to be
provided if it is ascertainable based on
redactions in partially disclosed records
or if the disclosure of the estimate
would harm an interest protected by an
applicable FOIA exemption; and

(4) A statement that the adverse
determination may be appealed and a
description of the requirements for an
appeal under § 1001.7.

(c) Consultations and referrals.

(1) Upon receipt of a FOIA request for
a record within the Board’s possession,
the FOIA Officer should determine if
the Board or another federal agency is
best able to determine eligibility for
disclosure under the FOIA. If the FOIA
Officer determines that another agency
is better able to evaluate the releasibility
of the record, the FOIA Officer shall:

(i) Respond to the FOIA requester
after consulting with any other federal
agency that has a substantial interest in
the record; or

(ii) Refer the responsibility for
responding to the request to the
department or agency best able to

determine whether to disclose it (but
only if that other department or agency
is subject to FOIA). Ordinarily, the
department or agency that originated the
record will be presumed best able to
determine whether to disclose it.

(2) Whenever a request is made for
information that is classified, the FOIA
Officer shall refer the responsibility for
responding to that portion of the request
to the agency that originated the
information, or has the primary interest
in it, as appropriate. Whenever a record
contains information that the Board has
derivatively classified because it
contains information classified by
another agency, the FOIA Officer shall
refer the responsibility for responding to
the request regarding that information to
the agency that classified the underlying
information or originated the record.

(3) If responsibility for responding to
a request is referred to another
department or agency, the FOIA Officer
shall notify you of the referral. This
notice shall identify the part of the
request that has been referred and the
name of each department or agency to
which the request, or part of the request,
has been referred, when appropriate and
available, the notice will include a point
of contact for the referral agency or
department.

§1001.7 Administrative appeals.

(a) You may appeal an adverse
determination related to your FOIA
request, or the Board’s failure to
respond to your FOIA request within
the prescribed time limits, to the Chief
FOIA Officer, Privacy and Civil
Liberties Oversight Board, 2100 K Street
NW., Suite 500, Washington, DC 20427.

(b) Your appeal must be in writing
and received by the Chief FOIA Officer
within 60 days of the date of the letter
denying your request, in whole or in
part. In case of the Board’s failure to
respond within the statutory time frame,
you may submit an administrative
appeal at any time until an agency
response has been provided. For the
most expeditious handling, your appeal
letter and envelope should be marked
“Freedom of Information Act appeal.”

(c) Your appeal letter should state
facts and may cite legal or other
authorities in support of your request.

(d) The Chief FOIA Officer shall
respond to all administrative appeals in
writing and within the time frame stated
in §1001.8(d). If the decision affirms, in
whole or in part, the FOIA Officer’s
determination, the letter shall contain a
statement of the reasons for the
affirmance, including any FOIA
exemption(s) applied, and will inform
you of the FOIA’s provisions for court
review. If the Chief FOIA Officer

reverses or modifies the FOIA Officer’s
determination, in whole or in part, you
will be notified in writing and your
request will be reprocessed in
accordance with that decision. The
Board may work with Office of
Government Information Services
(OGIS) to resolve disputes between
FOIA requestors and the Board. A
requester may also contact OGIS in the
following ways: Via mail to OGIS,
National Archives and Records
Administration, 8601 Adelphi Road—
OGIS, College Park, MD 20740
(ogis.archives.gov), via email at ogis@
nara.gov, or via the telephone at 202—
741-5770 or 877—-684—6448. Facsimile is
also available at 202-741-5769.

§1001.8 Time frame for Board response.

(a) In general. The Board ordinarily
shall respond to requests according to
their order of receipt.

(b) Multi-track processing. The Board
may use two or more processing tracks
by distinguishing between simple and
more complex requests based on the
amount of work or time needed to
process the request.

(c) Initial decisions. The Board shall
determine whether to comply with a
FOIA request within 20 working days
after our receipt of the request, unless
the time frame for response is extended
due to unusual circumstances as further
described in paragraph (f) of this
section. A request is received by the
Board, for purposes of commencing the
20-day timeframe for its response, on
the day it is received by the FOIA
Officer or, in any event, not later than
ten days after the request is first
received by any Board office.

(d) Administrative appeals. The Chief
FOIA Officer shall determine whether to
affirm or overturn a decision subject to
administrative appeal within 20
working days after receipt of the appeal,
unless the time frame for response is
extended in accordance with subsection
(e) of this section.

(e) Tolling timelines. We may toll the
20-day timeframe set forth in paragraphs
(c) or (d) of this section:

(1) One time to await information that
we reasonably requested from you, as
permitted by 5 U.S.C. 552(a)(6)(A)({ii)(1);

(2) As necessary to clarify with you
issues regarding the fee assessment.

(3) If we toll the time frame for
response under paragraphs (e)(1) or (2)
of this section, the tolling period ends
upon our receipt of your response.

(f) Unusual circumstances. In the
event of unusual circumstances, we may
extend the time frame for response
provided in paragraphs (c) or (d) of this
section by providing you with written
notice of the unusual circumstances and
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the date on which a determination is
expected to be made. Where the
extension is for more than ten working
days, we will provide you with an
opportunity either to modify your
request so that it may be processed
within the statutorily-prescribed time
limits or to arrange an alternative time
period for processing your request or
modified request.

(g) Aggregating requests. When we
reasonably believe that multiple
requests submitted by a requester, or by
a group of requesters acting in concert,
involving clearly related matters, can be
viewed as a single request that involves
unusual circumstances, we may
aggregate the requests for the purposes
of fees and processing activities, which
may result in an extension of the
processing time.

(h) Expedited processing. You may
request that the Board expedite
processing of your FOIA request. To
receive expedited processing, you must
demonstrate a compelling need for such
processing.

(1) For requests for expedited
processing, a “compelling need”
involves:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual; or

(ii) A request made by a person
primarily engaged in disseminating
information, with a time urgency to
inform the public of actual or alleged
federal government activity.

(2) Your request for expedited
processing must be in writing and may
be made at the time of the initial FOIA
request or at any later time.

(3) Your request for expedited
processing must include a statement,
certified to be true and correct to the
best of your knowledge and belief,
explaining in detail the basis for
requesting expedited processing. If you
are a person primarily engaged in
disseminating information, you must
establish a particular urgency to inform
the public about the federal government
activity involved in the request.

(4) The FOIA Officer will decide
whether to grant or deny your request
for expedited processing within ten
calendar days of receipt. You will be
notified in writing of the determination.
Appeals of adverse decisions regarding
expedited processing shall be processed
expeditiously.

§1001.9 Business information.

(a) Designation of confidential
business information. In the event a
FOIA request is made for confidential
business information previously

submitted to the Government by a
commercial entity or on behalf of it
(hereinafter ‘submitter’), the regulations
in this section apply. When submitting
confidential business information, you
must use a good-faith effort to designate,
by use of appropriate markings, at the
time of submission or at a reasonable
time thereafter, any portions of your
submission that you consider to be
exempt from disclosure under FOIA
Exemption 4, 5 U.S.C. 552(b)(4). Your
designation will expire ten years after
the date of submission unless you
request, and provide justification for, a
longer designation period.

(b) Notice to submitters. Whenever
you designate confidential business
information as provided in paragraph (a)
of this section, or the Board has reason
to believe that your submission may
contain confidential business
information, we will provide you with
prompt written notice of a FOIA request
that seeks your business information.
The notice shall:

(1) Give you an opportunity to object
to disclosure of your information, in
whole or in part;

(2) Describe the business information
requested or include copies of the
requested records or record portions
containing the information; and

(3) Inform you of the time frame in
which you must respond to the notice.

(c) Opportunity to object to disclosure.
The Board shall allow you a reasonable
time to respond to the notice described
in paragraph (b) of this section. If you
object to the disclosure of your
information, in whole or in part, you
must provide us with a detailed written
statement of your objection. The
statement must specify all grounds for
withholding any portion of the
information under any FOIA exemption
and, when relying on FOIA Exemption
4, it must explain why the information
is a trade secret or commercial or
financial information that is privileged
and confidential. If you fail to respond
within the time frame specified in the
notice, the Board will conclude that you
have no objection to disclosure of your
information. The Board will only
consider information that we receive
within the time frame specified in the
notice.

(d) Notice of intent to disclose. The
Board will consider your objection and
specific grounds for non-disclosure in
deciding whether to disclose business
information. Whenever the Board
decides to disclose business information
over your objection, we will provide
you with written notice that includes:

(1) A statement of the reasons why
each of your bases for withholding were
not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time after the
notice.

(e) Exceptions to the notice
requirement. The notice requirements of
paragraphs (c) and (d) of this section
shall not apply if:

(1) The Board determines that the
information shall not be disclosed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12600;

(4) The designation made by the
submitter under paragraph (a) of this
section appears obviously frivolous,
except that, in such a case, the Board
shall, within a reasonable time prior to
the date the disclosure will be made,
give the submitter written notice of the
final decision to disclose the
information.

(f) Notice to requesters. Whenever we
provide a submitter with the notice
described in paragraph (b) of this
section, we also will provide notice to
the requester that notice and
opportunity to object to the disclosure
are being provided to the submitter.

§1001.10 Fees.

(a) We will charge fees that recoup the
full allowable direct costs we incur in
processing your FOIA request. Fees may
be charged for search, review or
duplication. As a matter of
administrative discretion, the Board
may release records without charge or at
a reduced rate whenever the Board
determines that the interest of the
United States government would be
served. We will use the most efficient
and least costly methods to comply with
your request.

(b) With regard to manual searches for
records, we will charge the salary rate(s)
(calculated as the basic rate of pay plus
16 percent of that basic rate to cover
benefits) of the employee(s) performing
the search.

(c) In calculating charges for computer
searches for records, we will charge at
the actual direct cost of providing the
service, including the cost of operating
the central processing unit directly
attributable to searching for records
potentially responsive to your FOIA
request and the portion of the salary of
the operators/programmers performing
the search.

(d) We may only charge requesters
seeking documents for commercial use
for time spent reviewing records to
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determine whether they are exempt
from mandatory disclosure. Charges
may be assessed only for the initial
review—that is the review undertaken
the first time we analyze the
applicability of a specific exemption to
a particular record or portion of a
record. Records or portions of records
withheld in full under an exemption
that is subsequently determined not to
apply may be reviewed again to
determine the applicability of other
exemptions not previously considered.
We may assess the costs for such
subsequent review.

(e) Records will be duplicated at a rate
of $.10 per page, except that the Board
may adjust this rate from time to time
by rule published in the Federal
Register. For copies prepared by
computer, such as tapes, CDs, DVDs, or
printouts, we will charge the actual cost,
including operator time, of production.
For other methods of reproduction or
duplication, we will charge the actual
direct costs of producing the
document(s). If we estimate that
duplication charges are likely to exceed
$25, we will notify you of the estimated
amount of fees, unless you indicated in
advance your willingness to pay fees as
high as those anticipated. Our notice
will offer you an opportunity to confer
with Board personnel to reformulate the
request to meet your needs at a lower
cost.

(f) We will charge you the full costs
of providing you with the following
services:

(1) Certifying that records are true
copies; or

2) Sending records by special
methods such as express mail.

(g) We may assess interest charges on
an unpaid bill starting on the 31st
calendar day following the day on
which the billing was sent. Interest shall
be at the rate prescribed in 31 U.S.C.
3717 and will accrue from the date of
the billing.

(h) We will not charge a search fee for
requests by educational institutions,
non-commercial scientific institutions,
or representatives of the news media. A
search fee will be charged for a
commercial use requests.

(i) Except for a commercial use
request, we will not charge you for the
first 100 pages of duplication and the
first two hours of search.

(j) You may not file multiple requests,
each seeking portions of a document or
documents, solely for the purpose of
avoiding payment of fees. When the
Board reasonably believes that a
requester, or a group of requesters acting
in concert, has submitted requests that
constitute a single request involving
clearly related matters, we may

aggregate those requests and charge
accordingly.

(k) We may not require you to make
payment before we begin work to satisfy
the request or to continue work on a
request, unless:

(1) We estimate or determine that the
allowable charges that you may be
required to pay are likely to exceed
$250; or

(2) You have previously failed to pay
a fee charged within 30 days of the date
of billing.

(1) Upon written request, we may
waive or reduce fees that are otherwise
chargeable under this part. If you
request a waiver or reduction in fees,
you must demonstrate that a waiver or
reduction in fees is in the public interest
because disclosure of the requested
records is likely to contribute
significantly to the public
understanding of the operations or
activities of the government and is not
primarily in your commercial interest.
After processing, actual fees must be
equal to or exceed $25, for the Board to
require payment of fees.

PART 1002—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

Sec.

1002.1
1002.2
1002.3
1002.4
1002.5
1002.6
1002.7

Authority: 5 U.S.C. 552a.

§1002.1 Purpose and scope.

The regulations in this part
implement the provisions of the Privacy
Act.

§1002.2 Definitions.

The following terms used in this part
are defined in the Privacy Act:
Individual, maintain, record, system of
records, statistical record, and routine
use. The following definitions also
apply in this part:

Board means the Privacy and Civil
Liberties Oversight Board, established
by the Implementing Recommendations
of the 9/11 Commission Act of 2007,
Pub. L. 110-53.

Chairman means the Chairman of the
Board, as appointed by the President
and confirmed by the Senate under
section 801(a) of the Implementing
Recommendations of the 9/11
Commission Act of 2007, Pub. L. 110-
53, or any person to whom the Board
has delegated authority in the matter
concerned.

General Counsel means the Board’s
principal legal advisor, or his or her
designee.

Purpose and scope.

Definitions.

Privacy Act requests.

Responses to Privacy Act requests.
Administrative appeals.

Fees.

Penalties.

Privacy Act means the Privacy Act of
1974, 5 U.S.C. 552a, as amended.

Privacy Act Officer means the person
designated by the Board to be
responsible for the day-to-day
administration of the Privacy Act.

§1002.3 Privacy Act requests.

(a) Requests to determine if you are
the subject of a record. You may request
that the Board inform you if we
maintain a system of records that
contains records about you. Your
request must follow the procedures
described in paragraph (b) of this
section.

(b) Requests for access. You may
request access to a Board record about
you in writing or by appearing in
person. You should direct your request
to the Privacy Act Officer. Written
requests may be sent to: Privacy Act
Officer, Privacy and Civil Liberties
Oversight Board, 2100 K Street NW.,
Suite 500, Washington, DC 20427. Your
request should include the following
information:

(1) Your name, address, and
telephone number;

(2) The system(s) of records in which
the requested information is contained;
and

(3) At your option, authorization for
copying expenses.

(4) Written requests. In addition to the
information described in paragraphs
(b)(1) through (3) of this section, written
requests must include a statement
affirming your identity, signed by you
and witnessed by two persons
(including witnesses’ addresses) or
notarized.

(i) Witnessed. If your statement is
witnessed, it must include a sentence
above the witnesses’ signatures attesting
that they personally know you or that
you have provided satisfactory proof of
your identity.

(ii) Notarized. If your statement is
notarized, you must provide the notary
with adequate proof of your identity in
the form of a drivers’ license, passport,
or other identification acceptable to the
notary.

(iii) The Board, in its discretion, may
require additional proof of identification
depending on the nature and sensitivity
of the records in the system of records.

(iv) For the quickest possible
handling, your letter and envelope
should be marked “Privacy Act
Request”.

(5) In person requests. In addition to
the information described in paragraphs
(b)(1) through (3) of this section, if you
make your request in person, you must
provide adequate proof of identification
at the time of your request. Adequate
proof of identification includes a valid
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drivers’ license, valid passport, or other
current identification that includes your
address and photograph.

(c) Requests for amendment or
correction of records. You may request
an amendment to or correction of a
record about you in person or by writing
to the Privacy Act Officer following the
procedures described in paragraph (b) of
this section. Your request for
amendment or correction should
identify each particular record at issue,
state the amendment or correction
sought, and describe why the record is
not accurate, relevant, timely, or
complete.

(d) Requests for an accounting of
disclosures. Except for those disclosures
for which the Privacy Act does not
require an accounting, you may request
an accounting of any disclosure by the
Board of a record about you. Your
request for an accounting of disclosures
must be made in writing following the
procedures described in subsection (b)
of this section.

(e) Requests for access on behalf of
someone else.

(1) If you are making a request on
behalf of someone else, your request
must include a statement from that
individual verifying his or her identity,
as provided in paragraph (b)(4) of this
section. Your request also must include
a statement certifying that individual’s
agreement that records about him or her
may be released to you.

(2) If you are the parent or guardian
of the individual to whom the requested
record pertains, or the individual to
whom the record pertains has been
deemed incompetent by a court, your
request for access to records about that
individual must include:

(i) The identity of the individual who
is the subject of the record, including
his or her name, current address, and
date and place of birth;

(ii) Verification of your identity in
accordance with paragraph (b)(4) of this
section;

(iii) Verification that you are the
subject’s parent or guardian, which may
be established by a copy of the subject’s
birth certificate identifying you as his or
her parent, or a court order establishing
you as guardian; and

(iv) A statement certifying that you
are making the request on the subject’s
behalf.

§1002.4 Responses to Privacy Act
requests.

(a) Acknowledgement. The Privacy
Act Officer shall provide you with a
written acknowledgment of your written
request under section 3 within ten
business days of our receipt of your
request.

(b) Grants of requests. If you make
your request in person, the Privacy Act
Officer shall respond to your request
directly, either by granting you access to
the requested records, upon payment of
any applicable fee and with a written
record of the grant of your request and
receipt of the records, or by informing
you when a response may be expected.
If you are accompanied by another
person, you must authorize in writing
any discussion of the records in the
presence of the third person. If your
request is in writing, the Privacy Act
Officer shall provide you with written
notice of the Board’s decision to grant
your request and the amount of any
applicable fee. The Privacy Act Officer
shall disclose the records to you
promptly, upon payment of any
applicable fee.

(c) Denials of requests in whole or in
part. The Privacy Act Officer shall
notify you in writing of his or her
determination to deny, in whole or in
part, your request. This writing shall
include the following information:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason for
the denial(s), including any applicable
Privacy Act exemption;

(3) A statement that you may appeal
the denial and a brief description of the
requirements for appeal under § 1002.5.

(d) Request for records not covered by
the Privacy Act or subject to Privacy Act
exemption. If the Privacy Act Officer
determines that a requested record is
not subject to the Privacy Act or the
records are subject to Privacy Act
exemption, your request will be
processed in accordance with the
Board’s Freedom of Information Act
procedures at 6 CFR part 1001.

§1002.5 Administrative appeals.

Appeal procedures.

(1) You may appeal any decision by
the Board to deny, in whole or in part,
your request under § 1002.3 no later
than 60 days after the decision is
rendered.

(2) Your appeal must be in writing,
sent to the General Counsel at the
address specified in § 1002.3(b) and
contain the following information:

(i) Your name;

(ii) Description of the record(s) at
issue;

(iii) The system of records in which
the record(s) is contained;

(iv) A statement of why your request
should be granted.

(3) The General Counsel shall
determine whether to uphold or reverse
the initial determination within 30
working days of our receipt of your
appeal. The General Counsel shall

notify you of his or her decision,
including a brief statement of the
reasons for the decision, in writing. The
General Counsel’s decision will be the
final action of the Board.

(b) Statement of disagreement. If your
appeal of our determination related to
your request for amendment or
correction is denied in whole or in part,
you may file a Statement of
Disagreement that states the basis for
your disagreement with the denial.
Statements of Disagreement must be
concise and must clearly identify each
part of any record that is disputed. The
Privacy Act Officer will place your
Statement of Disagreement in the system
of records in which the disputed record
is maintained and shall mark the
disputed record to indicate that a
Statement of Disagreement has been
filed and where it may be found.

(c) Notification of amendment,
correction, or disagreement. Within 30
working days of the amendment or
correction of a record, the Privacy Act
Officer shall notify all persons,
organizations, or agencies to which the
Board previously disclosed the record, if
an accounting of that disclosure was
made, that the record has been corrected
or amended. If you filed a Statement of
Disagreement, the Privacy Act Officer
shall append a copy of it to the disputed
record whenever it is disclosed and also
may append a concise statement of its
reason(s) for denying the request to
amend or correct the record.

§1002.6 Fees.

We will not charge a fee for search or
review of records requested under this
part, or for the correction of records. If
you request copies of records, we may
charge a fee of $.10 per page.

§1002.7 Penalties.

Any person who makes a false
statement in connection with any
request for a record or an amendment or
correction thereto under this part is
subject to the penalties prescribed in 18
U.S.C. 494 and 495 and 5 U.S.C.
552a(i)(3).

PART 1003—IMPLEMENTATION OF
THE GOVERNMENT IN THE SUNSHINE
ACT

Sec.

1003.1 Purpose and scope.

1003.2 Definitions.

1003.3 Open meetings.

1003.4 Procedures for public
announcement of meetings.

1003.5 Grounds on which meetings may be
closed or information withheld.

1003.6 Procedures for closing meetings or
withholding information, and requests
by affected persons to close a meeting.
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1003.7 Changes following public
announcement.

1003.8 Transcripts, recordings, or minutes
of closed meetings.

1003.9 Public availability and retention of
transcripts, recordings, and minutes, and
applicable fees.

Authority: 5 U.S.C. 552b.

§1003.1 Purpose and scope.

(a) The regulations in this part
implement the provisions of the
Sunshine Act.

(b) Requests for all records other than
those described in § 1003.9, shall be
governed by the Board’s Freedom of
Information Act procedures at 6 CFR
part 1001.

§1003.2 Definitions.

The following definitions apply in
this part:

Board means the Privacy and Civil
Liberties Oversight Board, established
by the Implementing Recommendations
of the 9/11 Commission Act of 2007,
Public Law 110-53.

Chairman means the Chairman of the
Board, as appointed by the President
and confirmed by the Senate under
section 801(a) of the Implementing
Recommendations of the 9/11
Commission Act of 2007, Public Law
110-53, or any person to whom the
Board delegated authority in the matter
concerned.

General Counsel means the Board’s
principal legal advisor, or his or her
designee.

Meeting means the deliberations of
three or more Board members that
determine or result in the joint conduct
or disposition of official Board business.
A meeting does not include:

(1) Notational voting or similar
consideration of business for the
purpose of recording votes, whether by
circulation of material to members’
individually in writing or by a polling
of the members individually by phone.

(2) Action by three or more members
to:

(i) Open or close a meeting or to
release or withhold information
pursuant to section 1003.6 of this part;

(ii) Set an agenda for a proposed
meeting;

(iii) Call a meeting on less than seven
days’ notice, as permitted by § 1003.4;
or

(iv) Change the subject matter or the
determination to open or to close a
publicly announced meeting under
§1003.7.

(3) A session attended by three or
more members for the purpose of having
the Board’s staff or expert consultants,
another federal agency, or other persons
or organizations brief or otherwise

provide information to the Board
concerning any matters within the
purview of the Board, provided that the
members do not engage in deliberations
that determine or result in the joint
conduct or disposition of official
business on such matters.

(4) A gathering of members for the
purpose of holding informal,
preliminary discussions or exchanges of
views which do not effectively
predetermine official action.

Member means an individual duly
appointed and confirmed to the Board.

Public observation means attendance
by the public at a meeting of the Board,
but does not include public
participation.

Public participation means the
presentation or discussion of
information, raising of questions, or
other manner of involvement in a
meeting of the Board by the public in a
manner that contributes to the
disposition of official Board business.

Sunshine Act means the Government
in the Sunshine Act, 5 U.S.C. 552b.

§1003.3 Open meetings.

(a) Except as otherwise provided in
this part, every portion of a Board
meeting shall be open to public
observation.

(b) Board meetings, or portions
thereof, shall be open to public
participation when an announcement to
that effect is published under § 1003.4.
Public participation shall be conducted
in an orderly, non-disruptive manner
and in accordance with any procedures
the Chairman may establish. Public
participation may be terminated for
good cause as determined by the Board
upon the advice of the General Counsel
based on unanticipated developments.

§1003.4 Procedures for public
announcement of meetings.

(a) Except as otherwise provided in
this section, the Board shall make a
public announcement at least seven
days prior to a meeting. The public
announcement shall include:

(1) The time and place of the meeting;

(2) The subject matter of the meeting;

(3) Whether the meeting is to be open,
closed, or portions of a meeting will be
closed;

(4) Whether public participation will
be allowed;

(5) The name and telephone number
of the person who will respond to
requests for information about the
meeting;

(b) The seven day prior notice
required by paragraph (a) of this section
may be reduced only if:

(1) A majority of all members
determine by recorded vote that Board

business requires that such meeting be
scheduled in less than seven days; and

(2) The public announcement
required by this section is made at the
earliest practicable time.

(c) If public notice is provided by
means other than publication in the
Federal Register, notice will be
promptly submitted to the Federal
Register for publication.

§1003.5 Grounds on which meetings may
be closed or information withheld.

A meeting, or portion thereof, may be
closed and information pertinent to
such meeting withheld if the Board
determines that the meeting or release of
information is likely to disclose matters
that are:

(a) Specifically authorized under
criteria established by an executive
order to be kept secret in the interests
of national defense or foreign policy;
and, in fact, are properly classified
pursuant to such executive order. In
making the determination that this
exemption applies, the Board shall rely
on the classification assigned to the
document or assigned to the information
from the federal agency from which the
document was received.

(b) Related solely to the internal
personnel rules and practices of the
Board;

(c) Specifically exempt from
disclosure by statute (other than 5
U.S.C. 552), provided that such statute:

(1) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue; or

(2) Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(e) Involved with accusing any person
of a crime or formally censuring any
person;

(f) Of a personal nature, if disclosure
would constitute a clearly unwarranted
invasion of personal privacy;

(g) Either investigatory records
compiled for law enforcement purposes
or information which, if written, would
be contained in such records, but only
to the extent that the production of
records or information would:

(1) Interfere with enforcement
proceedings;

(2) Deprive a person of a right to
either a fair trial or an impartial
adjudication;

(3) Constitute an unwarranted
invasion of personal privacy;

(4) Disclose the identity of a
confidential source or sources and, in
the case of a record compiled either by
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a criminal law enforcement authority or
by an agency conducting a lawful
national security intelligence
investigation, confidential information
furnished only by the confidential
source(s);

(5) Disclose investigative techniques
and procedures; or

(6) Endanger the life or physical safety
of law enforcement personnel;

(h) Contained in or relating to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions;

(i) If prematurely disclosed, likely to
significantly frustrate implementation of
a proposed action of the Board, except
that this subsection shall not apply in
any instance where the Board has
already disclosed to the public the
content or nature of its proposed action
or is required by law to make such
disclosure on its own initiative prior to
taking final action on such proposal;
and

(j) Specifically concerned with the
Board’s issuance of a subpoena, or its
participation in a civil action or
proceeding, an action in a foreign court
or international tribunal, or an
arbitration, or the initiation, conduct, or
disposition by the Board of a particular
case or formal agency adjudication
pursuant to the procedures in 5 U.S.C.
554 or otherwise involving a
determination on the record after
opportunity for a hearing.

§1003.6 Procedures for closing meetings
or withholding information, and requests by
affected persons to close a meeting.

(a) A meeting or portion of a meeting
may be closed and information
pertaining to a meeting withheld under
§1003.5 only by vote of a majority of
members.

(b) A separate vote of the members
shall be taken with respect to each
meeting or portion of a meeting
proposed to be closed and with respect
to information which is proposed to be
withheld. A single vote may be taken
with respect to a series of meetings or
portions of a meeting that are proposed
to be closed, so long as each meeting or
portion thereof in the series involves the
same particular matter and is scheduled
to be held no more than 30 days after
the initial meeting in the series. The
vote of each member shall be recorded
and no proxies shall be allowed.

(c) A person whose interests may be
directly affected by a portion of a
meeting may request in writing that the
Board close that portion for any of the
reasons referred to in § 1003.5(e), (f) and
(g). Upon the request of a member, a

recorded vote shall be taken whether to
close such meeting or portion thereof.

(d) For every meeting closed, the
General Counsel shall publicly certify
that, in his or her opinion, the meeting
may be closed to the public and shall
state each relevant basis for closing the
meeting. If the General Counsel invokes
the bases set forth in § 1003.5(a) or (c),
he/she shall rely upon the classification
or designation assigned to the
information by the originating agency. A
copy of such certification, together with
a statement by the presiding officer
setting forth the time and place of the
meeting and the persons present, shall
be retained by the Board as part of the
transcript, recording, or minutes
required by § 1003.8.

§1003.7 Changes following public
announcement.

(a) The time or place of a meeting may
be changed following the public
announcement described in § 1003.4.
The Board must publicly announce such
change at the earliest practicable time.

(b) The subject matter of a meeting or
the determination of the Board to open
or close a meeting, or a portion thereof,
to the public may be changed following
public announcement only if:

(1) A majority of all members
determine by recorded vote that Board
business so requires and that no earlier
announcement of the change was
possible; and

(2) The Board publicly announces
such change and the vote of each
member thereon at the earliest
practicable time.

§1003.8 Transcripts, recordings, or
minutes of closed meetings.

Along with the General Counsel’s
certification and presiding officer’s
statement referred to in § 1003.6(d), the
Board shall maintain a complete
transcript or electronic recording
adequate to record fully the proceedings
of each meeting, or a portion thereof,
closed to the public. Alternatively, for
any meeting closed pursuant to
§1003.5(h) or (j), the Board may
maintain a set of minutes adequate to
record fully the proceedings, including
a description of each of the views
expressed on any item and the record of
any roll call vote.

§1003.9 Public availability and retention of
transcripts, recordings, and minutes, and
applicable fees.

(a) The Board shall make available, in
a place easily accessible, such as
www.pclob.gov, to the public the
transcript, electronic recording, or
minutes of a meeting, except for items
of discussion or testimony related to

matters the Board determines may be
withheld under § 1003.6.

(b) Copies of the nonexempt portions
of the transcripts or minutes shall be
provided upon receipt of the actual
costs of the transcription or duplication.

(c) The Board shall maintain meeting
transcripts, recordings, or minutes of
each meeting closed to the public for a
period ending at the later of two years
following the date of the meeting, or one
year after the conclusion of any Board
proceeding with respect to the closed
meeting.

[FR Doc. 2013—-26373 Filed 11-7—13; 8:45 am]
BILLING CODE 6820-B3-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Parts 1267, 1269, and 1270
RIN 2590-AA40

Removal of References to Credit
Ratings in Certain Regulations
Governing the Federal Home Loan
Banks

AGENCIES: Federal Housing Finance
Agency.
ACTION: Final rule.

SUMMARY: Section 939A of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act)
requires Federal agencies to review
regulations that require the use of an
assessment of the credit-worthiness of a
security or money market instrument
and any references to, or requirements
in, such regulations regarding credit
ratings issued by credit rating
organizations registered with the
Securities and Exchange Commission
(SEC) as nationally recognized statistical
rating organizations (NRSROs), and to
remove such references or requirements.
To implement this provision, the
Federal Housing Finance Agency
(FHFA) proposed on May 23, 2013, to
amend certain of its rules and remove a
number of references and requirements
in certain safety and soundness
regulations affecting the Federal Home
Loan Banks (Banks). To replace the
provisions that referenced NRSRO
ratings, FHFA proposed to add
requirements that the Banks apply
internal analytic standards and criteria
to determine the credit quality of a
security or obligation, subject to FHFA
oversight and review through the
examination and supervisory process.
FHFA also proposed to delete certain
provisions from its regulations that
contained references to NRSRO credit
ratings because they appeared
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duplicative of other requirements or
because they applied only to Banks that
had not converted to the capital
structure required by the Gramm-Leach-
Bliley Act (GLB Act) and no longer
applied to any Bank. After considering
the comments received on its notice of
proposed rulemaking (Proposed Rule),
FHFA has determined to adopt as final
these proposed rule amendments
without change.

DATES: The rule is effective May 7, 2014.
FOR FURTHER INFORMATION CONTACT: Julie
Paller, Senior Financial Analyst,
Julie.Paller@FHFA.gov, 202—-649-3201,
Amy Bogdon, Associate Director for
Regulatory Policy and Programs,
Amy.Bogdon@FHFA.gov, 202—649—
3320, Division of Federal Home Loan
Bank Regulation, Federal Housing
Finance Agency; or Thomas E. Joseph,
Associate General Counsel,
Thomas.Joseph@FHFA.gov, 202—649—
3076 (these are not toll-free numbers),
Office of General Counsel (OGC),
Federal Housing Finance Agency,
Constitution Center, Eighth Floor, 400
Seventh Street SW., Washington, DC
20024. The telephone number for the
Telecommunications Device for the
Hearing Impaired is 800-877-8339.
SUPPLEMENTARY INFORMATION:

I. Background

A. Dodd-Frank Act Provisions

Section 939A of the Dodd-Frank Act
requires federal agencies to: (i) Review
regulations that require the use of an
assessment of the creditworthiness of a
security or money market instrument;
and (ii) to the extent those regulations
contain any references to, or
requirements regarding credit ratings,
remove such references or requirements.
See section 939A, Public Law 111-203,
124 Stat. 1887 (July 21, 2010). In place
of such credit-rating based
requirements, agencies are instructed to
substitute appropriate standards for
determining creditworthiness. The new
law further provides that, to the extent
feasible, an agency should adopt a
uniform standard of creditworthiness
for use in its regulations, taking into
account the entities regulated by it and
the purposes for which such regulated
entities would rely on the
creditworthiness standard.

B. The Bank System

The twelve Banks are wholesale
financial institutions organized under
the Federal Home Loan Bank Act (Bank
Act).! The Banks are cooperatives; only
members of a Bank may purchase the
capital stock of a Bank, and only

1See 12 U.S.C. 1423, 1432(a).

members or certain eligible housing
associates (such as state housing finance
agencies) may obtain access to secured
loans, known as advances, or other
products provided by a Bank.2 Each
Bank is managed by its own board of
directors and serves the public interest
by enhancing the availability of
residential credit through its member
institutions.® Any eligible institution
(generally a federally insured depository
institution or state-regulated insurance
company) may become a member of a
Bank if it satisfies certain criteria and
purchases a specified amount of the
Bank’s capital stock.*

As government-sponsored enterprises,
the Banks are granted certain privileges
under federal law. In light of those
privileges, the Banks typically can
borrow funds at spreads over the rates
on U.S. Treasury securities of
comparable maturity lower than most
other entities. The Banks pass along a
portion of their funding advantage to
their members—and ultimately to
consumers—by providing advances and
other financial services at rates that
would not otherwise be available to
their members. Consolidated obligations
(COs), consisting of bonds and discount
notes, are the principal funding source
for the Banks. The Bank System’s Office
of Finance (OF) issues all COs on behalf
of the twelve Banks. Although each
Bank is primarily liable for the portion
of COs corresponding to the proceeds
received by that Bank, each Bank is also
jointly and severally liable with the
other eleven Banks for the payment of
principal and interest on all COs.5

C. Considerations of Differences
Between the Banks and the Enterprises

When promulgating regulations
relating to the Banks, section 1313(f) of
the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992 (Safety and Soundness Act)
requires the Director of FHFA (Director)
to consider the differences between the
Banks and the Enterprises with respect
to the Banks’ cooperative ownership
structure; mission of providing liquidity
to members; affordable housing and
community development mission;
capital structure; and joint and several
liability.® The Director also may
consider any other differences that are
deemed appropriate.

The amendments adopted in this
rulemaking apply exclusively to the

2 See 12 U.S.C. 1426(a)(4), 1430(a), 1430b.

3See 12 U.S.C. 1427.

4See 12 U.S.C. 1424; 12 CFR part 1263.

5See 12 U.S.C. 1431(c); 12 CFR 1270.10.

6 See 12 U.S.C. 4513 (as amended by section 1201
Pub. L. 110-289, 122 Stat. 2782-83).

Banks. FHFA considered the differences
between the Banks and the Enterprises
as required by section 1313(f) of the
Safety and Soundness Act in developing
this final rule. As part of its proposed
rulemaking, FHFA also specifically
requested comments from the public
about whether differences related to
these factors should result in any
revisions to the proposal, but received
no specific comments in response to
that request.”

II. Final Amendments to Parts 1267,
1269, and 1270 of the FHFA
Regulations

A. Proposed Rule

On May 23, 2013, FHFA published in
the Federal Register proposed
amendments to rules governing Bank
investments, standby letters of credit,
and liabilities that would remove
specific references to NRSRO ratings
from these rules and provide alternative
credit requirements for the Banks to
apply.8 These rules are found
respectively in parts 1267, 1269, and
1270 of the FHFA regulations.

In developing the proposed
amendments, FHFA considered
comments received on an earlier
advance notice of proposed rulemaking
(ANPR) that had solicited comments
from the public on potential alternatives
to the use of NRSRO credit ratings in its
regulations applicable to the Banks, as
well as in its regulations applicable to
the Federal National Mortgage
Association (Fannie Mae) and the
Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
the Enterprises).? FHFA also considered
comments received on a notice of
proposed rulemaking addressing Bank
liabilities and COs, in which it solicited
comments on implementing section
939A of the Dodd-Frank Act with regard
to certain provisions addressed in that
rulemaking.10 Finally, FHFA reviewed

7 See Proposed Rule, Removal of References to
Credit Ratings in Certain Regulations Governing the
Federal Home Loan Banks, 78 FR 30784, 30786—87
(May 23, 2013) (hereinafter Proposed Rule).

8 See Proposed Rule, 78 FR 30784 (proposing
amendments to 12 CFR part 1267, part 1269, and
part 1270).

9 See Advance Notice of Proposed Rulemaking,
Alternatives to Use of Credit Ratings in Regulations
Governing the Federal National Mortgage
Association, the Federal Home Loan Mortgage
Corporation, and the Federal Home Loan Banks, 76
FR 5292 (Jan. 31, 2011).

10 See Proposed Rule, Federal Home Loan Bank
Liabilities, 75 FR 68534, 68536—38 (Nov. 8, 2010)
(Bank Liabilities Rule). FHFA ultimately decided to
adopt the part 1270 Bank Liabilities Rule without
amending those provisions that referenced credit
ratings, but noted that it would propose changes to
those provisions in a future rulemaking and stated
that it would consider relevant comments made on

Continued
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and considered actions taken by other
regulators to implement this Dodd-
Frank Act provision.1?

To remove specific references to
NRSRO ratings from the investment
requirements in §§ 1267.3(a)(3)(ii) and
1267.3(a)(4)(iii), FHFA proposed to add
a new defined term, “investment
quality,” to part 1267.12 FHFA proposed
to define “investment quality” as a
determination made by a Bank based on
documented analysis that there is
adequate financial backing for any
security or obligation so that full and
timely payment of principal and interest
is expected, and there is only minimal
risk that such timely payment would
not occur because of adverse changes in
financial or economic conditions over
the life of the instrument. Under the
proposed amendments to
§§1267.3(a)(3)(ii) and 1267.3(a)(4)(iii), a
Bank would need to determine that a
particular covered investment qualified
as “investment quality’”” under the
proposed definition rather than
demonstrate that the instrument had a
particular NRSRO credit rating at the
time of purchase. The Bank
determination would be subject to
FHFA oversight and review through the
examination and supervisory process.

In explaining this approach, FHFA
stated that the proposed definition
would allow Banks to build upon their
current internal credit risk assessment
and management practices and provide
flexibility to consider differences in
credit quality of different investments—
considerations that were supported by
many commenters to the ANPR. FHFA
also emphasized that under the
proposed definition, a Bank had to
document its analysis as to the credit
quality determination so FHFA could
review these decisions as part of its
supervisory and examination process
and thereby could help ensure
consistency and rigor in the analysis
across all Banks.

FHFA identified a non-exclusive list
of factors that a Bank could consider in

the part 1270 rules as part of that rulemaking. See
Final Rule: Federal Home Loan Bank Liabilities, 76
FR 18366, 18368 (Apr. 4, 2011) (adopting 12 CFR
part 1270).

11 See Proposed Rule, 78 FR 30785-86.

12 See id. at 30787-88 (discussing amendments to
12 CFR 1267.3(a)(3)(ii) and 1267.3(a)(4)(iii)). The
first investment provision at issue prohibits the
Banks from investing in any debt instrument that
is rated below investment grade by an NRSRO at the
time the investment is made. The second provision
establishes an exception to a general prohibition on
a Bank’s investment in mortgages or other whole
loans, if the investment involves marketable direct
obligations of state, local, or tribal government units
or agencies having at least the second highest credit
rating from an NRSRO, and the purchase would
generate customized terms, necessary liquidity, or
favorable pricing for the issuer’s funding of housing
or community lending. Id.

its credit analysis: Internal or external
credit risk assessments, including
scenario analysis; security or asset-class
related research; credit analysis of cash
flow and debt service projections; credit
spreads for like financial instruments;
loss distributions, default rates, and
other statistics; relevant market data, for
example, bid-ask spreads, most recent
sales price, and historical price
volatility, trading volume, implied
market rating, and size, depth and
concentration level of the market for the
investment; local and regional economic
conditions; legal or other contractual
implications to credit and repayment
risk; underwriting, performance
measures and triggers; and other
financial instrument covenants and
considerations. FHFA also noted that
although mandating use or reliance on
NRSRO credit ratings in the investment
regulation would be inconsistent with
the Dodd-Frank Act provisions, the
proposed definition of “investment
quality”” would not prevent a Bank from
using NRSRO ratings or other third
party analytics in its credit
determination so long as the Bank did
not rely principally on such rating or
third party analysis. FHFA underscored
that a Bank’s determination of credit
quality needed to be driven primarily by
the Bank’s own internal analysis based
on market and financial data, and other
relevant factors including the size and
complexity of the financial instrument
and the Bank’s own risk appetite and
risk assessment framework.

Under the proposed standard, a Bank
would have to make its determination
concerning the credit quality of a
particular instrument prior to entering
into a transaction, and if the Bank
determined that the instrument did not
meet the proposed definition of
“investment quality,” it could not
purchase the instrument. FHFA also
noted its expectation that as part of a
Bank’s risk management and monitoring
process, a Bank needed to update
periodically its “investment quality”
analysis and to consider whether the
instrument continued to meet safety,
soundness, and business objectives.
FHFA stated that the Banks would be
expected to develop appropriate
strategies to respond to a decline in the
credit quality of its investments,
consistent with then-current market and
financial conditions and considerations,
even though the investment regulations,
as FHFA proposed to amend them, did
not require a Bank to sell a debt
instrument if subsequent analysis
indicated the instrument became less

than “investment quality” after the
initial purchase.13

FHFA proposed a somewhat different
approach for the amendments to
§ 1269.2(c)(2) of FHFA regulations, a
provision addressing certain collateral
requirements for standby letters of
credit issued or confirmed by a Bank on
behalf of a member.14 In this case, FHFA
proposed to eliminate the reference to
an NRSRO investment grade rating by
replacing it with a requirement that the
collateral at issue needed to have a
readily ascertainable value, could be
reliably discounted to account for
liquidation and other risks, and could
be liquidated in due course. FHFA
proposed this approach because it
believed that it would have been
unrealistic and unnecessarily onerous
for a Bank to perform the same type of
in-depth credit analysis, as discussed
for the investment provisions, for a
security that will be accepted as
collateral. Instead, FHFA proposed a
standard that was more appropriate for
collateral and similar to one already
applied in other FHFA collateral
regulations.1s FHFA also noted that the
proposed standard was consistent with
the original intent of the investment
grade requirement in the standby letter
of credit regulation, given that the rating
was meant to serve as a proxy for
securities that had ““an established
secondary market . . . [so that] they can
be easily valued and, if necessary,
liquidated by a [Bank].” 16

FHFA explained that the proposed
amendments to §1269.2(c)(2) would
require a Bank to incorporate criteria
into its collateral policies to assure that
the collateral covered by the rule would
meet the proposed criteria. FHFA
emphasized that a Bank needed to meet
other general requirements applicable to
collateral, including having policies and
procedures in place to ensure that the

13 Current investment regulations, while
prohibiting a Bank from buying debt instruments
that are rated less than investment grade by an
NRSRO at the time of purchase, do not require a
Bank to sell any such instruments if they are
downgraded to below investment grade after
acquisition. Thus, not requiring a Bank to sell an
instrument that became less than investment
quality after purchase is consistent with long-
standing regulations. See id. at 30788.

14 See id. at 30788 (discussing amendments to 12
CFR 1269.2(c)(2)). Specifically, the current
provision states that a standby letter of credit issued
or confirmed by a Bank on behalf of a member to
assist the member in facilitating residential housing
finance or community lending may be collateralized
by obligations of a state or local government unit
or agency, if the obligation is rated investment
grade by an NRSRO. Id.

15 See 12 CFR 1266.7(a)(4).

16 See Proposed Rule, 78 FR 30788 (citing
Proposed Rule, Federal Home Loan Bank Standby
Letters of Credit, 63 FR 25726, 25729 (May 8,
1998)).
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Bank accurately valued the collateral
and applied realistic haircuts given the
market for the instrument and existing
economic conditions.

FHFA also proposed to replace
current provisions in §§1270.5(b) and
(c) of its regulations that require Banks
collectively to maintain the highest
NRSRO rating for COs and each Bank
individually to maintain a rating of at
least the second highest from an
NRSRO, with a general requirement that
the Banks individually and collectively
operate in such manner and take any
actions necessary to ensure that COs
maintain the highest level of acceptance
by financial markets and are generally
perceived by investors as presenting a
very low level of credit risk.17? FHFA
believed that the new proposed
provision captured the intent of the
current rules and helped protect holders
of COs while upholding the intent of the
Dodd-Frank Act.18 FHFA stated,
however, that nothing in the language as
proposed prohibited the Banks
collectively from seeking NRSRO ratings
for COs or an individual Bank from
maintaining an individual NRSRO
rating if such ratings were found
desirable or helpful for either business
or other reasons.

FHFA also proposed to delete certain
provisions from its regulations that
contained references to NRSRO credit
ratings, either because they appear
duplicative of other requirements 19 or
because they apply only to Banks that
have not converted to the capital
structure required by the GLB Act 20 and
no longer apply to any Bank because all
Banks have now converted to the GLB
Act capital stock structure.2! FHFA also
stated that it intended to undertake
separate rulemakings to remove
references to and requirements based on
NRSRO credit ratings in the acquired
member asset (AMA) programs
regulations as well as to revise and
remove NRSRO rating related references

17 See Proposed Rule, 78 FR 30789 (discussing
amendments to 12 CFR 1270.5(b) and (c)).

18n comments to the ANPR, the Banks stated
that because the individual Bank rating requirement
in §1270.5(c) did not involve the rating of a
security or a money market instrument, it was
outside the scope of section 939A of the Dodd-
Frank Act. In proposing to amend this provision,
however, FHFA disagreed with this statement and
noted that FHFA believed that requiring the Banks
to maintain a specific credit rating from an NRSRO
would have violated of the spirit of the Dodd-Frank
provision by requiring the Banks to rely on NRSROs
to review and essentially opine on Bank actions.
See id.

19 See id. at 30788-89 (discussing removal of 12
CFR 1270.4(b)(6)).

20 Public Law 106-102, 133 Stat. 1338 (1999).

21 See Proposed Rule, 78 FR 30788, 30789
(discussing removal of 12 CFR 1267.5 and 12 CFR
1270.5(a) respectively).

and requirements in the Bank capital
and related rules.22 Finally, FHFA noted
that it did not intend to amend part
1273 of its regulations to remove
references to NRSROs found in
§1273.6(d) of its rules, given that the
provision was outside the scope of the
requirements in section 939A of the
Dodd-Frank Act and need not be
changed.23

B. Comments on the Proposed Rule

FHFA received three comments in
response to the Proposed Rule. One
comment letter was from a private
citizen, one was a joint letter from eight
of the twelve Banks, and one was from
a public interest group that focuses on
financial market issues. The first two
letters were generally supportive of the
Proposed Rule. The letter from the
public interest group argued that the
rule amendments should incorporate
specific criteria that a Bank must apply
in reaching a credit determination rather
than allowing each Bank so much
flexibility to develop its own analytic
approach.

In generally supporting the proposed
rule amendments, the first commenter
noted that the list of factors cited by
FHFA that a Bank may consider in
assessing credit-worthiness for purposes
of §§1267.3(a)(3)(ii) and 1267.3(a)(4)(iii)
was fairly complete and would allow
the Banks “‘to provide a robust and
auditable level of assessment.” The
commenter noted, however, that it
would be preferable for a Bank to rely
on “hard” factors such as credit spreads,
default statistics, legal and contractual
considerations, market data, and other
relevant asset-specific factors, rather
than factors such as external credit risk
assessments and security or asset-class
related research. Similarly, the Banks
generally agreed with the FHFA’s
proposed approach.24 The Banks
suggested, however, that FHFA adopt

22 See id. at 30786 (discussing 12 CFR part 955
(AMA rules) and 12 CFR part 932 (Bank capital and
related rules)).

23 See id. at 30786 (discussing 12 CFR 1273.6(d)).
Section 1273.6(d) assigns to OF the responsibility
to manage the Bank System’s relationship with
NRSROs, if NRSRO ratings are considered
necessary or desirable in connection with the
issuance and sale of COs. FHFA noted that it had
stated in the ANPR that this provision appeared to
be outside the scope of section 939A of the Dodd-
Frank Act and that no commenters on the ANPR
disagreed with this statement. Id. Similarly, no
commenters on the proposed rule specifically
addressed FHFA'’s stated intent not to amend
§1273.6(d).

24 The Banks, in the joint comment letter, also
specifically agreed that 12 CFR 1270.4(b)(6) could
be removed as proposed. The joint comment letter
did not specifically address the other provisions
that FHFA proposed to delete. Nor did the other
two comment letters specifically address any of the
regulations that FHFA proposed to delete.

the approach taken by the Office of the
Comptroller of the Currency (OCC) in its
final guidance for its Section 939A rule
amendments and confirm that the rules
would not require the Banks to conduct
specific credit analysis under the
“investment quality” criteria for United
States government and agency
obligations (including mortgage-backed
securities).25

The remaining comment letter noted
that FHFA, in discussing the proposed
rule changes, identified a number of
appropriate factors that a Bank could
consider in its credit assessment, but
argued that the factors should be
included in the rule text and that a Bank
should be required to consider all the
listed factors in its analysis. The
commenter also argued that it would be
inconsistent with the Dodd-Frank Act
provisions to allow a Bank to rely on
NRSRO credit ratings to even a limited
degree, and that the Banks should be
required to justify a credit decision
based on a standard without regard to
credit ratings. Thus, the commenter
urged that the Banks be required to
document the extent to which any
NRSRO credit ratings were considered
in a particular decision.

C. Final Rule

FHFA has considered the comments
received on the proposed rule. As
discussed above, the specific comments
received mainly addressed the proposed
rule changes to §§ 1267.3(a)(3)(ii) and
1267.3(a)(4)(iii). FHFA generally agrees
with the one comment that the Banks
should primarily rely on “hard,” asset-
specific data in reaching a credit
determination. In reviewing Bank
determinations, FHFA will look at the
required documentation to ascertain
whether a Bank’s decision is adequately
supported by such information and will
consider whether Banks are basing
determinations on information sources
that are independent of a specific issuer
or counterparty and not relying on
recommendations or other sources that
may be biased. The point of the rule
change is for the Banks to undertake
their own, rigorous analysis prior to
making an investment decision and not
to defer to the analysis or opinions of
third parties that may have conflicts or

25 The OCC guidance states in relevant part that:

Under OCC rules, Treasury and agency
obligations do not require individual credit
analysis, but bank management should consider
how those securities fit into the overall purpose,
plans, and risk and concentration limitations of the
investment policies established by the board of
directors.

Guidance on Due Diligence Requirements in
Determining Whether Securities Are Eligible
Investments, 77 FR 35259, 35260 (June 13, 2012).
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interests that do not align with those of
a Bank.

However, FHFA does not agree with
another commenter’s suggestion that it
prohibit the Banks from using NRSRO
ratings or other third party information
in their analysis. This information can
be useful to a Bank and should be
allowed as long as it is not the sole or
principal factor underlying a decision.
FHFA also does not believe that the
proposed rule language needs to be
changed to require the Banks to justify
a particular decision without regard to
NRSRO ratings as the commenter
suggested. The proposed definition of
“investment quality” specifically
requires that a Bank’s decision be based
on “documented analysis,” and FHFA
intends to review this documentation as
part of its ongoing supervisory and
examination activities. To be complete,
documentation would need to
demonstrate how a Bank reached a
particular determination and be
supportive of the final decision. Thus,
failure to maintain sufficient
documentation indicating that the
Bank’s decision was primarily based on
information and analysis other than
NRSRO ratings would be inconsistent
with the rule.

FHFA also does not intend to alter the
proposed rule to incorporate into the
definition of “investment quality”
specific factors that a Bank must
consider in reaching a determination.
Instead, FHFA believes that its proposed
approach provides the Banks needed
flexibility to adjust their analysis to
changing conditions and specific
investments and to build on internal
processes and procedures that are
already in place. Moreover, it will allow
the Banks’ procedures and approaches
to evolve over time in response to
changes in thinking on “best practices’
for credit risk management. FHFA will,
however, provide more specific
guidance on the Banks’ credit analysis,
including specific recommendations as
to factors that need to be considered, if
it finds that the Banks’ practices are not
rigorous or are otherwise deemed faulty.

In response to the request for
clarification with respect to the
application of the rule to United States
government and agency obligations,
FHFA agrees that instruments backed by
the full faith and credit of the United
States government can be deemed to
meet the “investment quality” standard
without specific analysis by a Bank. A
Bank would still need to consider how
such investment would conform to
other investment and risk management
policies of the Bank.

With regard to obligations, including
agency obligations, that are not backed

s

or guaranteed explicitly by the United
States, however, FHFA believes that a
Bank should make a specific credit
determination as to “investment
quality.” Such agency obligations
include those issued by Fannie Mae,
Freddie Mac, and Federal Farm Credit
Banks, among others. These obligations
carry no explicit federal government
guarantee, and while the probability of
default generally is considered to be
low, it is not the same as a zero
probability of default. Banks should not
rely on the assumption of implicit
government support but instead should
look to the financial strength of an
individual entity and its ability to meet
its obligations. In making such a
determination, a Bank could consider
any explicit agreements that provide for
federal support or other explicit
guarantees that a particular counterparty
or instrument may carry.26

With the exception of the Banks’
comments on the effective date for the
final rule amendments, which are
addressed below, the comments were
either generally supportive or did not
specifically address the other
amendments in the Proposed Rule. As a
consequence, for the reasons discussed
above and in the Supplementary
Information section of the Proposed
Rule, FHFA is adopting the
amendments to parts 1267, 1269, and
1270 of its regulations as proposed.

D. Effective Date of the Rule

Finally, in notice of proposed
rulemaking, FHFA noted that it would
consider a delayed implementation date
for any final rule amendments, and
specifically requested comments on
what time frame would be necessary for
the Banks to implement these
amendments.2? The Banks, in their joint
comment letter, were the only
commenters to address this issue, and
requested a six-month phase-in period.
In support of this request, the Banks
noted that they needed to make changes
to risk management, financial
management, and credit policies and
procedures, including obtaining
necessary approvals from their boards of
directors, and also would need
sufficient time to conduct staff training,
observe the effects of the new policies
and procedures, and make further
adjustments to the policies and
procedures, as necessary. FHFA accepts

26 For example, it would be appropriate for a
Bank to consider the Senior Preferred Stock
Purchase Agreements (PSPAs) between the
Enterprises and the United States Department of the
Treasury, which were entered into at the time the
Enterprises entered conservatorship, and the capital
support provided under those agreements.

27 Proposed Rule, 78 FR 30789-30790.

as reasonable the Bank’s request for a
six-month period to prepare for
implementation of the rule changes, and
therefore has determined that the final
rule amendments will become effective
on May 7, 2014.

III. Paperwork Reduction Act

The rule amendments do not contain
any collections of information pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to the Office of
Management and Budget for review.

IV. Regulatory Flexibility Act

The rule amendments apply only to
the Banks, which do not come within
the meaning of small entities as defined
in the Regulatory Flexibility Act (RFA).
See 5 U.S.C. 601(6). Therefore in
accordance with section 605(b) of the
RFA, FHFA certifies that this final rule
will not have significant economic
impact on a substantial number of small
entities.

List of Subjects

12 CFR Parts 1267 and 1269

Community development, Credit,
Federal home loan bank, Housing,
Reporting and recordkeeping
requirements.

12 CFR Part 1270

Accounting, Federal home loan banks,
Government securities.

Accordingly, for reasons stated in the
SUPPLEMENTARY INFORMATION and under
authority in 12 U.S.C. 4511, 4513, and
4526, FHFA is amending chapter XII of
title 12 of the Code of Federal
Regulations as follows:

PART 1267—FEDERAL HOME LOAN
BANK INVESTMENTS

m 1. The authority citation for part 1267
continues to read as follows:

Authority: 12 U.S.C. 1429, 1430, 1430b,
1431, 1436, 4511, 4513, 4526.
m 2. Amend § 1267.1 by removing the
definitions for “Investment grade” and
“NRSRO” and adding in correct
alphabetical order a definition for
“Investment quality” to read as follows:

§1267.1 Definitions.
* * * * *

Investment quality means a
determination made by the Bank with
respect to a security or obligation that,
based on documented analysis,
including consideration of the sources
for repayment on the security or
obligation:

(1) There is adequate financial
backing so that full and timely payment
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of principal and interest on such
security or obligation is expected; and
(2) There is minimal risk that the
timely payment of principal or interest
would not occur because of adverse
changes in economic and financial
conditions during the projected life of
the security or obligation.
* * * * *

m 3. Amend § 1267.3 by revising
paragraphs (a)(3) and (a)(4) to read as
follows:

§1267.3 Prohibited investments and
prudential rules.

(a) * x %

(3) Debt instruments that are not
investment quality, except:

(i) Investments described in
§ 1265.3(e) of this chapter; and

(ii) Debt instruments that a Bank
determined became less than
investment quality because of
developments or events that occurred
after acquisition of the instrument by
the Bank;

(4) Whole mortgages or other whole
loans, or interests in mortgages or loans,
except:

(i) Acquired member assets;

(ii) Investments described in
§ 1265.3(e) of this chapter;

(iii) Marketable direct obligations of
state, local, or Tribal government units
or agencies, that are investment quality,
where the purchase of such obligations
by the Bank provides to the issuer the
customized terms, necessary liquidity,
or favorable pricing required to generate
needed funding for housing or
community lending;

(iv) Mortgage-backed securities, or
asset-backed securities collateralized by
manufactured housing loans or home
equity loans, that meet the definition of
the term ““securities” under 15 U.S.C.
77b(a)(1) and are not otherwise
prohibited under paragraphs (a)(5)
through (a)(7) of this section; and

(v) Loans held or acquired pursuant to
section 12(b) of the Bank Act (12 U.S.C.
1432(b)).

* * * * *
§1267.5 [Removed]
m 4. Remove § 1267.5.

PART 1269—STANDBY LETTERS OF
CREDIT

m 5. The authority citation for part 1269
continues to read as follows:

Authority: 12 U.S.C. 1429, 1430, 1430Db,
1431, 4511, 4513, 4526.
§1269.1 [Amended]

m 6. Amend § 1269.1 by removing the
definitions for “Investment grade” and
“NRSRO.”

m 7. Amend § 1269.2 by revising
paragraph (c)(2) to read as follows:

§1269.2 Standby letters of credit on behalf
of members.
* * * * *

(C] * % %

(2) A standby letter of credit issued or
confirmed on behalf of a member for a
purpose described in paragraphs (a)(1)
or (a)(2) of this section may, in addition
to the collateral described in paragraph
(c)(1) of this section, be secured by
obligations of state or local government
units or agencies, where such
obligations have a readily ascertainable
value, can be reliably discounted to
account for liquidation and other risks,
and can be liquidated in due course.

PART 1270—LIABILITIES

m 8. The authority citation for part 1270
continues to read as follows:

Authority: 12 U.S.C. 1431, 1432, 1435,
4511, 4512, 4513, 4526.

§1270.1
®m 9. Amend § 1270.1 by removing the
definition of “NRSRO.”

m 10. Amend § 1270.4 by revising
paragraph (b) to read as follows:

Definitions.

§1270.4 Issuance of consolidated
obligations.
* * * * *

(b) Negative pledge requirement. Each
Bank shall at all times maintain assets
described in paragraphs (b)(1) through
(b)(5) of this section free from any lien
or pledge, in an amount at least equal
to a pro rata share of the total amount
of currently outstanding consolidated
obligations and equal to such Bank’s
participation in all such consolidated
obligations outstanding, provided that
any assets that are subject to a lien or
pledge for the benefit of the holders of
any issue of consolidated obligations
shall be treated as if they were assets
free from any lien or pledge for
purposes of compliance with this
paragraph (b). Eligible assets are:

(1) Cash;

(2) Obligations of or fully guaranteed
by the United States;

(3) Secured advances;

(4) Mortgages as to which one or more
Banks have any guaranty or insurance,
or commitment therefor, by the United
States or any agency thereof; and

(5) Investments described in section
16(a) of the Bank Act (12 U.S.C.
1436(a)).

m 11. Revise § 1270.5 to read as follows:

§1270.5 Bank operations.

The Banks, individually and
collectively, shall operate in such

manner and take any actions necessary,

including without limitation reducing

leverage, to ensure that consolidated

obligations maintain a high level of

acceptance by financial markets and are

generally perceived by investors as

presenting a low level of credit risk.
Dated: October 31, 2013.

Edward J. DeMarco,

Acting Director, Federal Housing Finance

Agency.

[FR Doc. 201326775 Filed 11-7-13; 8:45 am]

BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0514; Directorate
Identifier 2012-SW-068—-AD; Amendment
39-17647; AD 2013-22-15]

RIN 2120-AA64
Airworthiness Directives; Sikorsky

Aircraft Corporation (Sikorsky)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Sikorsky Model S-76A, B, and C
helicopters to require certain
inspections of each spindle cuff
assembly or blade fold cuff assembly for
a crack. If there is a crack, this AD
requires replacing the cracked part. If
there is no crack, this AD requires
applying white paint to the inspection
area to enhance the existing inspection
procedure. This AD was prompted by
discovery of cracks in the spindle cuffs.
The actions are intended to prevent
failure of a spindle cuff assembly or
blade fold cuff assembly, loss of a rotor
blade, and subsequent loss of control of
the helicopter.

DATES: This AD is effective December
13, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of December 13, 2013.

ADDRESSES: For service information
identified in this AD, contact Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
mailstop s581a, 6900 Main Street,
Stratford, CT 06614; telephone (800)
562-4409; email tsslibrary@
sikorsky.com; or at http://
www.sikorsky.com.http://
www.eurocopter.com/techpub. You may
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review a copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nicholas Faust, Aviation Safety
Engineer, Boston Aircraft Certification
Office, Engine & Propeller Directorate,
12 New England Executive Park,
Burlington, Massachusetts 01803;
telephone (781) 238-7763; email
nicholas.faust@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On June 20, 2013, at 78 FR 37160, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 to
include an AD that would apply to
Sikorsky Model S-76A, B, and C
helicopters. The NPRM proposed either
a one-time nondestructive inspection
(NDI) or a visual inspection of each
spindle cuff assembly or blade fold cuff
assembly for a crack and replacing any
cracked part. If there was no crack in the
part, the NPRM proposed applying
white paint to a portion of each spindle
cuff assembly or blade fold cuff
assembly lower cuff plate to enhance
the existing inspection procedure. The
NPRM was prompted by the discovery
of five cracked spindle cuffs found
during aircraft overhaul. The proposed
requirements were intended to prevent
failure of a spindle cuff assembly or
blade fold cuff assembly, loss of a rotor
blade, and subsequent loss of control of
the helicopter.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we did not receive any comments on the
NPRM (78 FR 37160, June 20, 2013).

FAA’s Determination

We have reviewed the relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Related Service Information

Sikorsky issued S-76 Alert Service
Bulletin ASB 76—65—67A, Revision A,
dated July 18, 2012 (ASB), which
specifies performing an NDI of the
upper and lower cuff plate on each
spindle cuff assembly or blade fold cuff
assembly for a crack, either by eddy
current, fluorescent penetrant, or
ultrasonic inspection. If a crack
indication is detected and not verified,
the ASB specifies performing a different
NDI to verify a crack. If there is a crack,
the ASB specifies removing the spindle
cuff assembly or blade fold cuff
assembly from service. If a crack cannot
be verified, the ASB specifies contacting
Sikorsky for further instruction. Finally,
if no crack is found, the ASB specifies
applying white paint to a portion of the
spindle cuff assembly or blade fold cuff
assembly lower cuff plate to enhance
the existing inspection procedure.

Differences Between This AD and the
Service Information

The ASB specifies contacting the
manufacturer if suspect cracks are not
confirmed in the spindle cuff assembly
or blade fold cuff assembly; this AD
does not require contacting the
manufacturer. This AD applies to
spindle cuff assembly, part number (P/
N) 76102—-08001—-043, which was
inadvertently omitted in the ASB. The
manufacturer has since revised the ASB
to apply to this spindle cuff assembly.
The ASB applies to spare parts; this AD
does not.

Costs of Compliance

We estimate that this AD will affect
181 helicopters of U.S. Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD, based on an average labor
cost of $85 per work hour: It will take
2.5 work hours to do an NDI and 2 work
hours to apply the white paint. It will
cost $15 in materials for the paint for
each helicopter. Based on these
estimates, it will cost a total of $398 per
helicopter and $72,038 for the fleet.

If it is necessary to replace a spindle
cuff assembly or a blade cuff assembly,
it will take 2.5 work hours and an
estimated parts cost of $54,000, for a
total cost of $54,212 for each helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-22-15 Sikorsky Aircraft Corporation:
Amendment 39-17647; FAA-2013-0514;
Directorate Identifier 2012-SW-068—AD.

(a) Applicability

This AD applies to Model S-76A, S-76B,
and S-76C helicopters with a serial number
up to and including 760822 and with a
spindle cuff assembly, part number (P/N)
76102—08001-043, —045 or —046, or a blade
fold cuff assembly, P/N 76150-09601-041,
installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in a spindle cuff assembly or blade fold
cuff assembly. This condition could result in
failure of a spindle cuff assembly or blade
fold cuff assembly, loss of a rotor blade, and
subsequent loss of control of the helicopter.

(c) Effective Date

This AD becomes effective December 13,
2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 150 hours time-in-service (TIS):

(1) For each spindle cuff assembly or blade
cuff assembly with 1,900 or more hours TIS,
conduct a nondestructive inspection (NDI) by
following the Accomplishment Instructions,
paragraph 3.B., of Sikorsky S-76 Alert
Service Bulletin ASB 76—-65—67A, Revision
A, dated July 18, 2012 (ASB), except this AD
does not require you to contact Sikorsky
Aircraft Corporation. This inspection must be
done by a level 2 or higher technician with
National Aerospace Standard 410 or
equivalent certification.

(2) For each spindle cuff assembly or blade
cuff assembly with less than 1,900 hours TIS,
visually inspect the area indicated in Figure
4 of the ASB as “white paint application
area’ for a crack by using a 5x or higher
power magnifying glass.

(3) If there is a crack, before further flight,
replace the cracked part.

(4) If there is no crack, apply white paint
by following the Accomplishment
Instructions, paragraph 3.D., of the ASB.

(5) Do not install an affected spindle cuff
assembly or blade fold cuff assembly on any
helicopter unless it has been inspected in
accordance with paragraphs (e)(1) through
(e)(4) of this AD.

(f) Special Flight Permit

Special flight permits will not be issued.
(g) Alternative Methods of Compliance
(AMOC)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOGC:s for this AD. Send your proposal to:

Nicholas Faust, Aviation Safety Engineer,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington,
Massachusetts 01803; telephone (781) 238—
7763; email nicholas.faust@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6220 Main Rotor Head.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Sikorsky S—76 Alert Service Bulletin
ASB 76-65—-67A, Revision A, dated July 18,
2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Sikorsky Aircraft
Corporation, Attn: Manager, Commercial
Technical Support, mailstop s581a, 6900
Main Street, Stratford, CT 06614; telephone
(800) 562—4409; email tsslibrary@
sikorsky.com; or at http://www.sikorsky.com.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on October 24,
2013.
Kim Smith,
Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 2013—-26043 Filed 11-7-13; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013—-0928; Directorate
Identifier 2013-CE-036—AD; Amendment
39-17645; AD 2013-22-13]

RIN 2120-AA64

Airworthiness Directives; PILATUS
Aircraft Ltd. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
PILATUS Aircraft Ltd. Model PC-7
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by the
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as
chafing on the wiring harness attached
to the engine mounting frame on the
right-hand side of the engine
compartment, which could cause a short
circuit and could result in a fire in the
engine compartment. We are issuing
this AD to require actions to address the
unsafe condition on these products.

DATES: This AD is effective November
29, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 29, 2013.

We must receive comments on this
AD by December 23, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact PILATUS AIRCRAFT
LTD., Customer Technical Support
(MCC), P.O. Box 992, CH-6371 STANS,
Switzerland; telephone: +41 (0)41 619
67 74; fax: +41 (0)41 619 67 73; Internet:


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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http://www.pilatus-aircraft.com or
email: Techsupport@pilatus-
aircraft.com. You may view this
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090; email:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The Federal Office of Civil Aviation
(FOCA), which is the aviation authority
for Switzerland, has issued AD HB—
2013-009, dated October 7, 2013
(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

This Airworthiness Directive (AD) is
prompted due to a report of chafing of the
wiring harness attached to the engine
mounting frame on the RH side of the engine
compartment. Due to the limited space
available in this area the wiring harness can
chafe against the RH flexible duct for the
condenser.

Such a condition, if left uncorrected, could
lead to a short circuit which could cause a
fire in the engine compartment.

In order to correct and control the
situation, this AD requires a one-time
inspection of the wiring harness and flexible
duct of the condenser for chafing. If major
damage is found, the damaged parts must be
replaced. If minor damage is found, this AD
requires the installation of a protective sleeve
on the wiring harness.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating it in
Docket No. FAA-2013-0928.

Relevant Service Information

PILATUS Aircraft Ltd. has issued
PILATUS PC-7 Service Bulletin No. 24—
009, dated September 6, 2013. The

actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA'’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because chafing of the wiring
harness in the engine compartment
could cause a short circuit and could
result in a fire in the engine
compartment. Therefore, we determined
that notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2013-0928;
Directorate Identifier 2013—CE-036—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
10 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $850, or $85 per product.

In addition, we estimate that
necessary follow-on actions will take
about 5 work-hours to install a
protective sleeve on the wiring harness,
if minor damage is found, and require
parts costing approximately $100, for a
cost of $525 per product. We also
estimate that it will take about 12 work-
hours to replace damaged parts, if major
damage is found, and require parts
costing approximately $500, for a cost of
$1,520 per product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),
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(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-22-13 PILATUS Aircraft Ltd.:
Amendment 39-17645; Docket No.
FAA-2013-0928; Directorate Identifier
2013—-CE-036—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective November 29, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to PILATUS Aircraft Ltd.
Model PC-7 airplanes, manufacturers’ serial

numbers (MSN) 101 through 618, certificated
in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 24: Electrical Power.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as chafing on
the wiring harness attached to the engine
mounting frame on the right-hand side of the
engine compartment. We are issuing this AD
to prevent a short circuit, which could result
in fire in the engine compartment.

(f) Actions and Compliance

Unless already done, do the actions
specified in paragraphs (f)(1) and (f)(2) of this
AD

(1) Within the next 90 days after November
29, 2013 (the effective date of this AD),
visually inspect the wiring harness and the
flexile duct in the engine compartment for
signs of chafing following the
Accomplishment Instructions in PILATUS

Aircraft Ltd. PC-7 Service Bulletin No. 24—
009, dated September 6, 2013.

(2) If, during the inspection required in
paragraph (f)(1) of this AD, any signs of
chafing are found, before further flight, take
all necessary corrective actions following the
Accomplishment Instructions in PILATUS
Aircraft Ltd. PC-7 Service Bulletin No. 24—
009, dated September 6, 2013.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090; email: doug.rudolph@faa.gov. Before
using any approved AMOGC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI Federal Office of Civil
Aviation (FOCA) AD HB-2013-009, dated
October 7, 2013, for related information. You
may examine the MCAI on the Internet at
http://www.regulations.gov by searching for
and locating it in Docket No. FAA-2013—
0928.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) PILATUS Aircraft Ltd. PC-7 Service
Bulletin No. 24-009, dated September 6,
2013.

(ii) Reserved.

(3) For PILATUS Aircraft Ltd. service
information identified in this AD, contact
PILATUS AIRCRAFT LTD., Customer
Technical Support (MCC), P.O. Box 992, CH-
6371 STANS, Switzerland; telephone: +41
(0)41 619 67 74; fax: +41 (0)41 619 67 73;
Internet: http://www.pilatus-aircraft.com or
email: Techsupport@pilatus-aircraft.com.

(4) You may view this service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329-4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri on October
24, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-25953 Filed 11-7—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0927; Directorate
Identifier 2013-CE-030-AD; Amendment
39-17644; AD 2013-22-12]

RIN 2120-AA64

Airworthiness Directives; DG
Flugzeugbau GmbH Gliders

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all DG
Flugzeugbau GmbH Models DG-800A,
DG-800B, DG-500MB gliders. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as a defective starter motor
control unit, which could activate the
starter motor without pressing the
starter button. We are issuing this AD to
require actions to address the unsafe
condition on these products.
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DATES: This AD is effective November
18, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 18, 2013.

We must receive comments on this
AD by December 23, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact DG-Flugzeugbau
GmbH, 76646 Bruchsal, Germany;
telephone: +49 7251 3020 140; fax: +49
7251 3020 269; Internet: http://www.dg-
flugzeugbau.de/index.php?id=1329;
email: dirks@dg-flugzeugbau.de. You
may view this referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on the
Internet at http://www.regulations.gov
by searching for and locating it in
Docket No. FAA-2013-0927; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Jim
Rutherford, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816)
329-4090; email:
jim.rutherford@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent

for the Member States of the European
Community, has issued EASA AD No.
2013-0212, dated September 13, 2013
(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

About 8% of the produced starter motor
control units, as installed in DG—-800 and
DG-500MB powered sailplanes, have
reportedly been sent in for repair with a
defective starter motor control. Investigation
results showed that a short circuit can
activate the starter motor without pressing
the starter button.

This condition, if not corrected, could
cause sudden rotation of the propeller,
possibly resulting in injury to the pilot or
other persons.

To address the potential unsafe condition,
DG-Flugzeugbau issues Technical Note (TN)
No. 800/42, 500/06 (single document).

For the reason described above, this AD
requires identification and replacement of
the affected control units.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating it in
Docket No. FAA-2013-0927.

Relevant Service Information

DG Flugzeugbau GmbH has issued
Technical note No. 800/42, 500/06 (co-
published as one document), dated May
29, 2013. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA'’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because the starter motor could
become activated without pressing the
starter button and cause sudden
propeller rotation, which could result in
injury to the pilot and/or other persons.
Therefore, we determined that notice
and opportunity for public comment

before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2013-0927;
Directorate Identifier 2012—CE-030—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
27 products of U.S. registry. We also
estimate that it will take about .5 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $1,147.50, or $42.50 per product.

In addition, we estimate that any
necessary follow-on actions will take
about 2 work-hours and require parts
costing $302, for a cost of $472 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
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is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-22-12 DG Flugzeugbau GmbH:
Amendment 39-17644; Docket No.
FAA-2013-0927; Directorate Identifier
2012—CE-036—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective November 18, 2013.
(b) Affected ADs

None.

(c) Applicability

This AD applies to DG Flugzeugbau GmbH
DG-800A, DG-800B, and DG-500MB gliders,
all serial numbers, certificated in any
category.

(d) Subject

Air Transport Association of America
(ATA) Code 80: Engine Starting.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as a defective
starter motor control, which could activate
the starter motor without pressing the starter
button. We are issuing this AD to prevent
sudden propeller rotation, which could result
in injury to the pilot and/or other persons.

(f) Actions and Compliance

Unless already done, do the actions in
paragraphs (f)(1) and (f)(2) of this AD:

(1) Within 10 days after November 18, 2013
(the effective date of this AD), inspect to
determine if an unmodified starter control
unit is installed. If an unmodified starter
control unit is installed, remove the unit and
replace it with a modified unit. Do the
removal and replacement following the
Instructions section of DG Flugzeugbau
GmbH Technical note No. 800/42, 500/06
(co-published as one document), dated May
29, 2013.

(2) As of November 18, 2013 (the effective
date of this AD), do not install any starter
motor control unit unless it has been
modified and labeled with placard “MS.”

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Jim Rutherford, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816) 329—
4090; email: jim.rutherford@faa.gov. Before
using any approved AMOC on any glider to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No. 2013-0212, dated
September 13, 2013, for related information.
You may examine the MCAI on the Internet
at http://www.regulations.gov by searching
for and locating it in Docket No. FAA-2013—
0927. For service information related to this
AD, contact DG-Flugzeugbau GmbH, 76646
Bruchsal, Germany; telephone: +49 7251
3020 140; fax: +49 7251 3020 269; Internet:
http://www.dg-flugzeugbau.de/

index.php?id=1329; email: dirks@dg-
flugzeugbau.de. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) DG Flugzeugbau GmbH Technical note
No. 800/42, dated May 29, 2013.

(ii) DG Flugzeugbau GmbH Technical note
No. 500/06, dated May 29, 2013.

Note 1 to paragraph (i)(2): DG Flugzeugbau
GmbH Technical note No. 800/42, dated May
29, 2013, and DG Flugzeugbau GmbH
Technical note No. 500/06, dated May 29,
2013, are co-published as one document.

(3) For DG-Flugzeugbau GmbH service
information identified in this AD, contact
DG-Flugzeugbau GmbH, 76646 Bruchsal,
Germany; telephone: +49 7251 3020 140; fax:
+49 7251 3020 269; Internet: http://www.dg-
flugzeugbau.de/index.php?id=1329; email:
dirks@dg-flugzeugbau.de.

(4) You may view this service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on
October 24, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013—-25955 Filed 11-7-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0529; Directorate
Identifier 2011-SW-050-AD; Amendment
39-17648; AD 2013-22-16]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. (Type Certificate Currently Held
by Agusta Westland) Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.
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SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Agusta S.p.A. (Agusta) Model AW139
helicopters. This AD requires replacing
certain solder splices in the co-pilot
audio system. This AD was prompted by
the discovery of improper installation of
solder splices on the co-pilot audio
system causing intermittent noise
through the audio system during flight.
The actions of this AD are intended to
prevent degradation and complete loss
of communications between the pilot
and co-pilot during flight, impairing the
co-pilot’s capability to react
immediately to operational difficulties,
which could lead to subsequent loss of
control of the helicopter.

DATES: This AD is effective December
13, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of December 13, 2013.

ADDRESSES: For service information
identified in this AD, contact Agusta
Westland, Customer Support & Services,
Via Per Tornavento 15, 21019 Somma
Lombardo (VA) Italy, ATTN: Giovanni
Cecchelli; telephone 39- 0331-711133;
fax 39 0331 711180; or at http://
www.agustawestland.com/technical-
bullettins. You may review the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the European
Aviation Safety Agency (EASA) AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: ]ohn
VanHoudt, Aerospace Engineer, FAA,
Rotorcraft Directorate, Regulations and
Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5110, email john.vanhoudt@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On May 22, 2012, at 77 FR 30236, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 by
adding an AD that would apply to
certain Agusta AW139 helicopters. The
NPRM proposed to require within 500
hours time-in-service (TIS) or six
months or when an “AVIONICS
FAULT” crew alerting system (CAS)
message is displayed, whichever occurs
first, replacing all solder splices in the
co-pilot audio system. The proposed
requirements were intended to prevent
degradation and complete loss of
communications between the pilot and
co-pilot during flight, impairing the co-
pilot’s capability to react immediately to
operational difficulties, which could
lead to subsequent loss of control of the
helicopter.

The NPRM was prompted by AD No.
2011-0140, dated July 20, 2011, issued
by EASA, which is the Technical Agent
for the Member States of the European
Union. EASA issued AD No. 2011-0140
to correct an unsafe condition for
certain Agusta AW139 helicopters.
EASA advises that some occurrences of
intermittent noise in the co-pilot audio
system have been reported. The
technical investigation carried out by
Agusta showed that some of the solder
splices on the audio panel were the
possible cause of these malfunctions.
This condition, if not detected and
corrected, could impair the co-pilot’s
capability to react immediately to
operational difficulties. The EASA AD
requires inspecting the solder splices
and related wires for their condition and
for proper installation, and if required,
replacing the solder splices.

Comments

After our NPRM (77 FR 30236, May
22, 2012) was published, we received
comments from four commenters.

Request

One commenter requested we include
a statement that previous compliance
with Agusta Bollettino Tecnico No.
139-249 fulfills the requirements of the
proposed AD. We disagree that
compliance with this service
information will always fulfill the
requirements of this AD. The service
information only requires the
replacement of damaged splices, while
this AD requires the replacement of all
solder splices. We have made a minor
change to the language of paragraph (e)
to clarify this requirement.

Three commenters expressed support
for proposed changes to the living
history flight experience regulations.

These comments appear to have been
posted in error in this docket as they are
not relevant to the NPRM (77 FR 30236,
May 22, 2012).

FAA’s Determination

These helicopters have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA, reviewed the
relevant information, considered the
comments received, and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed except for minor editorial
changes in paragraph (e) to clarify the
intent of that paragraph. These minor
editorial changes are consistent with the
intent of the proposals in the NPRM (77
FR 30236, May 22, 2012) and will not
increase the economic burden on any
operator nor increase the scope of the
AD.

Differences Between This AD and the
EASA AD

The EASA AD requires performing a
visual inspection and manual pull-test
of the solder splices, while this AD does
not. The EASA AD requires that
damaged or defective splices be
replaced, while this AD requires the
replacement of all splices with a part
number listed in the service
information. The EASA AD requires
compliance within 600 flight hours or 6
months, while this AD requires
compliance within 500 hours TIS or 5
months.

Related Service Information

Agusta has issued Bollettino Tecnico
(BT) No. 139-249, dated July 13, 2011
(BT 139-249), which specifies
performing an inspection and manual
pull-test of the solder splices and
replacing any splices which fail the
inspection or pull-test. EASA classified
this BT as mandatory and issued 2011—
0140 to ensure the continued
airworthiness of these helicopters.

Costs of Compliance

We estimate that this AD will affect
32 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD. Replacing the solder splices
will require approximately 110 work-
hours at an average labor cost of $85 per
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hour and required parts will cost $200,
for a total cost to the operator of $9,550
and a total cost to the U.S. operator fleet
of $305,600.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-22-16 Agusta S.P.A. (Type Certificate
Currently Held By Agustawestland)
Helicopters: Amendment 39-17648;
Docket No. FAA-2012-0529; Directorate
Identifier 2011-SW-050-AD.

(a) Applicability

This AD applies to Agusta S.p.A. Model

AW139 helicopters, serial numbers 31248,

31249, 41001 through 41023, 41201 through

41234, 41236, 41237 through 41255 (except

41240, 41242, 41246, 41249, 41251, and

41252), and 41257, certificated in any

category.

(b) Unsafe Condition

This AD defines the unsafe condition as
intermittent noise through the audio system
during flight caused by improper installation
of solder splices on the co-pilot’s audio
panel. This condition could result in
degradation and complete loss of
communications between the pilot and co-
pilot during flight, impairing the co-pilot’s
capability to react immediately to operational
difficulties, which could lead to subsequent
loss of control of the helicopter.

(c) Effective Date

This AD becomes effective December 13,
2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Action

Within 500 hours time-in-service or 5
months, or in the event of an AVIONICS
FAULT crew alerting system (CAS) message,
whichever occurs first, replace each co-pilot
audio panel solder splice listed in Tables 1
and 2 of Agusta Bollettino Tecnico No. 139-
249, dated July 13, 2011 (BT), by following
the procedures in paragraphs 7.1 through
7.11. and Figures 12, 14, and 15 of the BT.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: John VanHoudt,
Aerospace Engineer, FAA, Rotorcraft
Directorate, Regulations and Policy Group,
2601 Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5110, email
john.vanhoudt@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of

the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

(1) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2011-0140, dated July 20, 2011. You may
view the EASA AD on the Internet at
http://www.regulations.gov in Docket No.
FAA-2012-0529.

(h) Subject

Joint Aircraft System Component (JASC)
Code: 2397: Communications System Wiring.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Agusta Bollettino Tecnico No. 139-249,
dated July 13, 2011.

(ii) Reserved.

(3) For Agusta service information
identified in this AD, contact Agusta
Westland, Customer Support & Services, Via
Per Tornavento 15, 21019 Somma Lombardo
(VA) Italy, ATTN: Giovanni Cecchelli;
telephone 39-0331-711133; fax 39 0331
711180; or at http://
www.agustawestland.com/technical-
bullettins.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on October 25,
2013.
Kim Smith,
Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 2013-26048 Filed 11-7-13; 8:45 am]
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