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Presidential Documents

Title 3—

The President

Proclamation 9043 of October 18, 2013

National Character Counts Week, 2013

By the President of the United States of America

A Proclamation

As Americans, we are bound together by a set of ideals put forth by our
Founders—that we are all created equal, that we possess certain unalienable
rights, including the rights to life, liberty, and the pursuit of happiness,
and that, above all, we are one people. During National Character Counts
Week, we reflect on the ways we support one another, the ways we come
together and seek common ground, and the lessons we teach our children
about what citizenship means in the United States of America.

Nowhere is our Nation’s strength more evident than in the men and women
in uniform who embody the American spirit of selflessness, courage, and
sacrifice. Across the globe and here at home, they and their families face
challenges most of us will never fully understand so all of us can live
in freedom. Our public servants too, and our teachers, nurses, and workers,
toil without fanfare so the people of this country can count on a secure
homeland and a growing economy, a healthy future, and a chance at success
for their children.

The children we raise today are surrounded by proud examples of integrity,
and moral courage, but it is our task as parents, community members,
and leaders to teach them not only the skills they need to succeed, but
also the values that keep our country strong. This week, we reaffirm our
commitment to helping our children turn away from bullying, harassment,
and discrimination, and to giving them the confidence and integrity to
stand up for each other, imagine a brighter future, and realize their dreams.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim October 20 through
October 26, 2013, as National Character Counts Week. I call upon public
officials, educators, parents, students, and all Americans to observe this
week with appropriate ceremonies, activities, and programs.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this eighteenth day
of October, in the year of our Lord two thousand thirteen, and of the
Independence of the United States of America the two hundred and thirty-

eighth.

[FR Doc. 2013-24986
Filed 10-22-13; 8:45 am]
Billing code 3295-F4
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Presidential Documents

Proclamation 9044 of October 18, 2013

National Forest Products Week, 2013

By the President of the United States of America

A Proclamation

Our Nation’s forests are essential to our lasting prosperity and to who
we are as a people. These natural wonders provide clean air and water
for our communities and abundant habitats for wildlife, as well as building
materials for our homes, and jobs and recreation for workers and families
across our country. During National Forest Products Week, we celebrate
the sustainable uses of America’s forests and the important contributions
they make to our economy and our national life.

In addition to providing renewable supplies of wood and energy and showing
visitors of all ages the value of preserving our natural spaces, forests play
a critical role in combatting climate change and protecting the air we breathe
through absorption of carbon dioxide emissions. My Administration is com-
mitted to cutting carbon pollution in the United States, and safeguarding
and restoring our forests will help us fulfill that mission. We also continue
to advance community-driven conservation, preservation, and outdoor recre-
ation initiatives that are strengthening local economies and contributing
to the well-being of lands, waters, and wildlife. Through the America’s
Great Outdoors Initiative, we have put the communities that will thrive
when lands are healthy and abundant, and when they draw visitors from
around the world, at the forefront of shaping conservation agendas across
our country.

The strength, diversity, and productivity of our Nation’s forests will be
vital to our progress in the years ahead. This week, we recommit to collabo-
rating across land ownership and landscapes, and we look to a future where
America’s forests will enrich our country for generations to come.

To recognize the importance of products from our forests, the Congress,
by Public Law 86-753 (36 U.S.C. 123), as amended, has designated the
week beginning on the third Sunday in October of each year as “National
Forest Products Week” and has authorized and requested the President
to issue a proclamation in observance of this week.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 20 through October 26, 2013, as
National Forest Products Week. I call on the people of the United States
to join me in recognizing the dedicated individuals who are responsible
for the stewardship of our forests and for the preservation, management,
and use of these precious natural resources for the benefit of the American
people.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this eighteenth day
of October, in the year of our Lord two thousand thirteen, and of the
Independence of the United States of America the two hundred and thirty-

eighth.

[FR Doc. 2013-24990
Filed 10-22-13; 8:45 am]
Billing code 3295-F4
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920

[Docket No. AMS-FV-13-0071; FV13-920—
21R]

Kiwifruit Grown in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule decreases the
assessment rate established for the
Kiwifruit Administrative Committee
(Committee) for the 2013—14 and
subsequent fiscal periods from $0.035 to
$0.025 per 9-kilo volume-fill container
or equivalent of kiwifruit. The
Committee locally administers the
marketing order, which regulates the
handling of kiwifruit grown in
California. Assessments upon kiwifruit
handlers are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period began
on August 1 and ends July 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective October 24, 2013.
Comments received by November 22,
2013, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be

available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Kathie Notoro, Marketing Specialist, or
Martin Engeler, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
Kathie.Notoro@ams.usda.gov, or
Martin.Engeler@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
920, as amended (7 CFR part 920),
regulating the handling of kiwifruit
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866 and 13563.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California kiwifruit handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable kiwifruit
beginning on August 1, 2013, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file

with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the Committee for
the 2013-14 and subsequent fiscal
periods from $0.035 to $0.025 per 9-kilo
volume-fill container or equivalent of
kiwifruit.

The California kiwifruit marketing
order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
Committee members are producers of
California kiwifruit. They are familiar
with the Committee’s needs and with
the costs of goods and services in their
local area. Therefore, they are in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2008—09 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on July 11, 2013,
and unanimously recommended 2013—
14 expenditures of $113,550 and an
assessment rate of $0.025 per 9-kilo
volume-fill container or equivalent of
kiwifruit. In comparison, last year’s
budgeted expenditures were $108,075.
The assessment rate of $0.025 per 9-kilo
volume-fill container or equivalent is
$0.010 per 9-kilo volume-fill container
or equivalent less than the rate currently
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in effect. This action will provide
sufficient revenue to meet the
Committee’s expenses while
maintaining a financial reserve within
the maximum amount permitted under
the order, which is approximately one
fiscal period’s expense.

The major expenditures
recommended by the Committee for the
2013-14 year include $76,125 for
management expenses, $7,500 for a
financial audit, $5,000 for handler
audits, and $10,000 for a contingency
fund. Budgeted expenses for these items
in 2012-13 were $72,500 for
management expenses, $7,000 for a
financial audit, $5,000 for handler
audits, and $10,000 for a contingency
fund.

The assessment rate recommended by
the Committee was derived by
considering the amount of revenue
needed to meet anticipated expenses,
estimated shipments of California
kiwifruit, excess funds carried into the
2013-14 crop year, and estimated
interest income. Kiwifruit shipments for
the year are estimated at 2,600,000 9-
kilo volume-fill containers. When
applied to the new assessment rate, this
should provide $65,000 in income.
Assessment income, combined with
interest income and reserve funds, will
be sufficient to meet the anticipated
expenses of $113,550. This also should
result in a July 2014 ending reserve of
$101,391, which is within the maximum
reserve of approximately one fiscal
year’s expenses permitted by the order
(§920.42).

The assessment rate established by
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations to modify
the assessment rate. The dates and times
of Committee meetings are available
from the Committee or USDA.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether to
modify the assessment rate, and further
rulemaking will be undertaken as
necessary. The Committee’s 2013—14
budget and those for subsequent fiscal
periods will be reviewed and, as
appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 178 kiwifruit
growers in the production area and
approximately 28 handlers subject to
regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration
(13 CFR 121.201) as those having annual
receipts less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

The California Agricultural Statistical
Service (CASS) reported total California
kiwifruit production for the 2011-12
season at 37,700 tons, with an average
price of $775 per ton. Based on the
average price and shipment information
provided by the CASS and the
Committee, it could be concluded that
the majority of kiwifruit handlers would
be considered small businesses under
the SBA definition. Based on kiwifruit
production and price information, as
well as the total number of California
kiwifruit growers, average annual
grower revenue is less than $750,000.
Thus, the majority of California
kiwifruit producers may also be
classified as small entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2013-14
and subsequent fiscal periods from
$0.035 to $0.025 per 9-kilo volume-fill
container or equivalent of kiwifruit. The
Committee unanimously recommended
2013-14 expenditures of $113,550 and
an assessment rate of $0.025 per 9-kilo
volume-fill container. The proposed
assessment rate of $0.025 is $0.010
lower than the 2012—13 rate. The
quantity of assessable kiwifruit for the
201314 fiscal year is estimated at
2,600,000 9-kilo volume-fill containers.
Thus, the $0.025 rate should provide
$65,000 in assessment income and
combined with reserve funds and

interest income, should be adequate to
meet this year’s expenses.

The major expenditures
recommended by the Committee for the
2013-14 year include $76,125 for
management expenses, $7,500 for a
financial audit, $5,000 for handler
audits, and $10,000 for a contingency
fund. Budgeted expenses for these items
in 2012—-13 were $72,500 for
management expenses, $7,000 for a
financial audit, $5,000 for handler
audits, and $10,000 for a contingency
fund.

The Committee unanimously
recommended the lower assessment
rate. Income generated from this
assessment rate, plus reserve funds and
interest income, will be sufficient to
meet the Committee’s anticipated
expenses of $113,550 and should result
in a July 2014 ending reserve of
$101,391, which is within the maximum
reserve amount of approximately one
fiscal year’s expenses permitted by the
order (§920.42).

Prior to arriving at this budget and
assessment rate, the Committee
considered alternative expenditure
levels, but ultimately decided that the
recommended levels were reasonable
and necessary to properly administer
the order.

A review of historical information and
preliminary information pertaining to
the upcoming season indicates that the
grower price for 2013—14 could range
between $750 and $850 per ton, or
between $7.42 to $8.42 per 9-kilo
volume-fill container of assessable
kiwifruit. Utilizing these estimates and
the assessment rate of $0.025, estimated
assessment revenue as a percentage of
total producer revenue could range
between 0.30 and 0.34 percent for the
season.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the California
kiwifruit industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the July 11, 2013,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses.
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In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California
kiwifruit handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identifiedp any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
Committee’s information and
recommendation, and other available
information, it is hereby found that this
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2013-14 fiscal year
began on August 1, 2013, handlers
began shipping kiwifruit in mid-
September, and the order requires that
the rate of assessment for each fiscal
period apply to all assessable kiwifruit
handled during the period; (2) this
action decreases the assessment rate for
assessable kiwifruit beginning with the
2013-14 fiscal year; (3) handlers are
aware of this action, which was

unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
rule provides a 30-day comment period,
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 920 is amended as
follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 920.213 is revised to read
as follows:

§920.213 Assessment rate.

On and after August 1, 2013, an
assessment rate of $0.025 per 9-kilo
volume-fill container or equivalent of
kiwifruit is established for kiwifruit
grown in California.

Dated: October 17, 2013.

Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-24892 Filed 10-22—13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 922

[Doc. No. AMS-FV-13-0041; FV13-922-2
FR]

Apricots Grown in Designated
Counties in Washington; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
Washington Apricot Marketing
Committee (Committee) for the 2013—
2014 and subsequent fiscal periods from
$0.50 to $1.50 per ton of Washington
apricots handled. The Committee
locally administers the marketing order,
which regulates the handling of apricots
grown in designated counties in
Washington. Assessments upon apricot
handlers are used by the Committee to

fund reasonable and necessary expenses
of the program. The fiscal period began
on April 1 and ends March 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective Date: October 24, 2013.
FOR FURTHER INFORMATION CONTACT:
Manuel Michel, Marketing Specialist, or
Gary D. Olson, Regional Director,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Manuel Michel@ams.usda.gov or
GaryD.Olson@ams.usda.gov. Small
businesses may request information on
complying with this regulation by
contacting Jeffrey Smutny, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email: Jeffrey.Smutny@
ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 132 and Order No. 922, as amended
(7 CFR Part 922), regulating the
handling of apricots grown in
designated counties in Washington,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866 and 13563.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the order now in effect,
apricot handlers in designated counties
in Washington are subject to
assessments. Funds necessary to
administer the order are derived from
such assessments. It is intended that the
assessment rate, as issued herein, will
be applicable to all assessable apricots
beginning April 1, 2013, and continue
until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
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hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Committee for
the 2013-2014 and subsequent fiscal
periods from $0.50 to $1.50 per ton of
Washington apricots handled.

The order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
Committee members are producers and
handlers of apricots in designated
counties in Washington. They are
familiar with the Committee’s needs,
and with the costs for goods and
services in their local area, and are
therefore in a position to formulate an
appropriate budget and assessment rate.
The assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2012—-2013 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on May 13, 2013,
and unanimously recommended 2013—
2014 expenditures of $5,370 and an
assessment rate of $1.50 per ton of
apricots handled. In comparison, the
Committee’s budgeted expenditures for
the previous fiscal period were $4,995.
The assessment rate of $1.50 per ton is
$1.00 higher than the rate previously
established. The higher assessment rate
is needed to fund an increase in
administrative costs and to replenish
the monetary reserve. The increased
assessment rate of $1.50 per ton is the
same rate that was in effect for the
2011-2012 and prior fiscal periods.

The major expenditures
recommended by the Committee for the
2013-2014 fiscal period include $2,500
for the management fee; $1,200 for
Committee travel; $1,000 for the annual
audit; and $670 for office supplies,
insurance, and miscellaneous expenses.
In comparison, major expenditures for
the 2012—2013 fiscal period included
$2,400 for the management fee; $1,300

for Committee travel; $750 for the
annual audit; and $545 for office
supplies, insurance, and miscellaneous
expenses.

The assessment rate recommended by
the Committee was derived by dividing
the 2013-2014 anticipated expenses by
the expected shipments of Washington
apricots, while also taking into account
the Committee’s monetary reserve.

Committee members estimated the
2013 fresh apricot shipments to be
approximately 5,950 tons, which should
generate $8,925 in assessment income.
Income derived from handler
assessments should be adequate to cover
budgeted expenses, with an expected
surplus of $3,555 that may be placed in
reserve. Funds in the Committee’s
reserve are expected to be $5,288 on
March 31, 2014, which is within the
maximum permitted by the order’s limit
of approximately one fiscal period’s
operational expenses (§ 922.42(a)(2)).

The assessment rate established
herein will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2013—-2014 budget, and
those for subsequent fiscal periods, will
be reviewed and, as appropriate,
approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the

Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 20 handlers
of Washington apricots who are subject
to regulation under the order and
approximately 94 apricot growers in the
regulated area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural growers are defined as those
having annual receipts of less than
$750,000.

The National Agricultural Statistics
Service (NASS) reports that the 2012
total production and utilization
(including both fresh and processed
markets) of Washington apricots was
approximately 6,700 tons, the average
price was $1,250 per ton, and the total
farm-gate value was approximately
$8,371,000. Based on these reports and
the number of apricot growers within
the production area, it is estimated that
the 2012 average revenue from the sale
of apricots was approximately $89,000.
In addition, based on information from
the USDA’s Market News Service, 2012
f.o.b. prices for WA No.1 apricots
ranged from $16.00 to $24.00 per 24-
pound loose-pack container, and from
$18.00 to $27.00 for 2-layer tray-pack
containers. Using average prices and
shipment information provided by the
Committee, it is determined that each
Washington apricot handler currently
ships less than $7,000,000 worth of
apricots on an annual basis. In view of
the foregoing, it is concluded that the
majority of handlers and growers of
Washington apricots may be classified
as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 2013—
2014 and subsequent fiscal periods from
$0.50 to $1.50 per ton of Washington
apricots handled. The Committee
unanimously recommended 2013-2014
expenditures of $5,370 and an
assessment rate of $1.50 per ton.
Although the assessment rate of $1.50
per ton is $1.00 higher than the rate
established for the 2012-2013 fiscal
period, it is the same rate as was
established for the 2011-2012 and prior
fiscal periods. The Committee estimates
that the 2013—-2014 Washington apricot
crop will be 5,950 tons. Therefore, the
$1.50 per ton assessment rate should
provide approximately $8,925 in
assessment income and be adequate to
fund the budgeted expenses for the
2013-2014 fiscal period. In addition, the
Committee anticipates that $3,555 will
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be added to its monetary reserve, which
it estimates will be $5,288 on March 30,
2014. This reserve level is within the
maximum permitted by the order.

The major expenditures
recommended by the Committee for the
2013-2014 fiscal period include $2,500
for the management fee; $1,200 for
Committee travel; $1,000 for the annual
audit; and $670 for office supplies,
insurance, and miscellaneous expenses.
In comparison, major budgeted
expenditures for the 2012—2013 fiscal
period included $2,400 for the
management fee; $1,300 for Committee
travel; $750 for the annual audit; and
$545 for office supplies, insurance, and
miscellaneous expenses.

The Committee discussed alternatives
to this action, including recommending
alternative expenditure levels and
assessment rates. Although lower
assessment rates were considered, none
were selected because they would not
have generated sufficient income to
administer the order. Committee
members also discussed reasons for and
against regulatory suspension, order
suspension, and order termination. The
result of these discussions was the
Committee’s recommendation to
maintain the order’s administrative
functions and to increase the assessment
rate.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order.

Like all Committee meetings, the May
13, 2013, meeting was a public meeting
and all entities, both large and small,
were able to express their views on this
issue. The Committee’s meeting was
widely publicized throughout the
Washington apricot industry and all
interested persons were invited to
attend and participate in Committee
deliberations on all issues.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule does not impose any
additional reporting or recordkeeping
requirements on either small or large
Washington apricot handlers. As with

all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies. As
noted in the initial regulatory flexibility
analysis, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on August 20, 2013 (78 FR
51098). Copies of the proposed rule
were also made available to all apricot
handlers by Committee staff. Finally,
the proposal was made available
through the Internet by USDA and the
Office of the Federal Register. A 15-day
comment period ending September 4,
2013, was provided for interested
persons to respond to the proposal. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because (1) The
2013-2014 fiscal period began on April
1, 2013, and the order requires that the
assessment rate for each fiscal period
apply to all assessable Washington
apricots handled during such fiscal
period; (2) the Committee needs to have
sufficient funds to pay its expenses,
which are incurred on a continuous
basis; (3) handlers are already shipping
Washington apricots from the 2013
crop; (4) handlers are aware of this rule,
which was unanimously recommended
by the Committee at a public meeting
and is similar to other assessment rate
actions issued in past years; and (5) a
15-day comment period was provided
for in the proposed rule.

List of Subjects in 7 CFR Part 922
Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR Part 922 is amended as
follows:

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m 1. The authority citation for 7 CFR
Part 922 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 922.235 is revised to read
as follows:

§922.235 Assessment rate.

On and after April 1, 2013, an
assessment rate of $1.50 per ton is
established for Washington apricots
handled in the production area.

Dated: October 17, 2013.

Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-24901 Filed 10-22-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 922

[Doc. No. AMS—FV-13-0040; FV13-922—1
IR]

Apricots Grown in Designated
Counties in Washington; Suspension
of Handling Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule suspends the
minimum grade, size, quality, maturity,
and inspection requirements prescribed
under the Washington apricot marketing
order (order) for the remainder of the
2013-2014 fiscal period and subsequent
fiscal periods. The order regulates the
handling of apricots grown in
designated counties in Washington and
is administered locally by the
Washington Apricot Marketing
Committee (Committee). This rule
follows a suspension of the handling
regulations that was enacted in the
2012-2013 fiscal period, and is
expected to reduce overall industry
expenses and increase net returns to
growers and handlers.

DATES: Effective October 24, 2013.
Comments received by December 23,
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2013 will be considered prior to the
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Manuel Michel, Marketing Specialist, or
Gary Olson, Regional Director,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Manuel Michel@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 132 and Order No. 922, both as
amended (7 CFR Part 922), regulating
the handling of apricots grown in
designated counties in Washington,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended, (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.” The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866 and 13563.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is then afforded the opportunity for a
hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of entry of the
ruling.

This rule suspends the handling
regulations prescribed under the order
for the remainder of the 2013-2014
fiscal period and subsequent fiscal
periods. Specifically, this rule suspends
the minimum grade, size, quality,
maturity, and inspection requirements
under the order. This rule follows a
suspension of the handling regulations
enacted in the 2012—2013 fiscal period.
Notwithstanding the suspension of the
order’s handling regulations, apricots
handled in Washington must still meet
Washington State’s minimum grade
requirement of Washington No. 2.

In addition, as a direct result of the
suspension of the order’s handling
regulations, information from the
Federal-State Inspection Service will no
longer be available for the Committee to
use to compile industry statistics and
assess handlers. However, through a
collaborative agreement, the
Washington State Department of
Agriculture is expected to provide the
Committee access to apricot handling
data similar to the information that has
been previously collected and provided
by the Inspection Service.

Section 922.52 of the order authorizes
the issuance of regulations for grade,
size, quality, maturity, and pack for
apricots grown in the production area.
The minimum grade, size, quality,
maturity, and inspection requirements
for apricots regulated under the order
are specified in § 922.321.

Section 922.53 authorizes the
modification, suspension, or
termination of regulations issued under
§922.52 when such changes tend to
effectuate the declared policy of the Act.
Further, on the same basis and in a like
manner, whenever the Secretary finds
that a regulation previously established
obstructs or does not tend to effectuate
the declared policy of the Act, such
regulation shall be suspended or
terminated.

Section 922.55 provides that
whenever the handling of any variety of
apricots is regulated pursuant to
§922.52 or §922.53, such apricots must
be inspected by the Inspection Service
and certified as meeting the applicable
requirements. The cost of inspection
and certification is borne by handlers.
Section 922.111 provides for the waiver
of the inspection requirement upon
certain conditions for certain handlers
when inspection by the Inspection
Service is not readily available.

The Committee meets regularly to
review and consider recommendations
for the regulatory requirements of
Washington apricots. Committee
meetings are open to the public and
interested persons may express their
views at these meetings. The USDA
reviews Committee recommendations,
information submitted by the
Committee, and other available
information and determines whether
modification, suspension, or
termination of the regulatory
requirements would tend to effectuate
the declared policy of the Act.

At its May 13, 2013, meeting, the
Committee unanimously recommended
suspending the order’s handling
regulations for the 2013-2014 and
subsequent fiscal periods. The
Committee requested that this rule be
effective immediately for the remainder
of the 2013-2014 fiscal period.

The objective of the handling
regulation has been to ensure that only
acceptable quality apricots enter fresh
market channels to foster consumer
satisfaction, increase sales, and improve
returns to growers.

The Washington apricot industry
recognizes that quality is an important
factor that helps to maintain sales. Some
Committee members expressed concern
that suspension of the handling and
inspection requirements could
potentially result in lower quality
apricots being shipped to fresh markets,
affecting consumer demand. There is
also concern that if overall quality
declines, the Washington apricot
industry could lose sales to other
apricot producing regions. However,
due to the evolving nature of fresh fruit
marketing, many wholesale and retail
apricot buyers have developed their
own specific criteria that their suppliers
are required to meet to ensure a high
quality product. Therefore, the
Committee believes that the cost of
complying with the order’s handling
regulations, when such regulations are
in effect, may exceed the benefits.

Furthermore, the Committee
suspended the order’s handling
regulations, effective January 9, 2013,
during the 2012-2013 fiscal period, and
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did not receive complaints related to the
quality of Washington apricots.
Therefore, the Committee believes that
the marketing order’s minimum
handling requirements can be
suspended without negatively affecting
the Washington apricot industry.

After carefully evaluating all available
information, the Committee
recommended suspending the handling
regulations prescribed under the order
for the 2013—-2014 and subsequent fiscal
periods. However, if marketing
conditions change, the Committee may
take the appropriate action to reinstate
the handling regulations or recommend
termination of the order.

This rule enables Washington apricot
handlers to ship apricots without regard
to the order’s minimum grade, size,
quality, maturity, and inspection
requirements for the remainder of the
2013-2014 and subsequent fiscal
periods. This action will also allow
handlers to decrease their total costs by
eliminating the expenses associated
with mandatory inspections. However,
this rule does not impede handlers from
seeking product inspection on a
voluntary basis, if they find inspection
desirable. At the end of each season, the
Committee will evaluate the impact of
the suspension of the handling
regulations on marketing conditions and
grower returns. Should modification
become necessary, the Committee
would recommend a change to USDA.

As a result of the suspension of the
handling regulations, the Inspection
Service will no longer generate and
forward inspection certificates to the
Committee. Prior to the temporary
suspension of the handling regulation
during the 2012-2013 season, the
Committee used these certificates as the
basis for collecting handler assessments
and compiling apricot industry
statistics. In the absence of such
inspection certificates for upcoming
seasons, the Committee intends to enter
into a memorandum of understanding
with the Washington State Department
of Agriculture in order to obtain the
information necessary to collect
assessments and generate statistical
information. Authorization to assess
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.

Consistent with the suspension of
§922.321, this rule also suspends
§922.111 of the rules and regulations in
effect under the order. Section 922.111
contains provisions for handlers to
apply for a waiver from mandatory
inspection when such inspection is not
readily available from the Inspection
Service. With the suspension of the

handling regulations, such waivers are
no longer necessary.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 94 growers
of Washington apricots in the
production area and approximately 20
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) as those
having annual receipts of less than
$750,000, and small agricultural service
firms as those having annual receipts of
less than $7,000,000. (13 CFR 121.201)

The National Agricultural Statistics
Service (NASS) reports that the 2012
total production and utilization
(including both fresh and processed
markets) of Washington apricots was
approximately 6,700 tons, the average
price was $1,250 per ton, and the total
farm-gate value was approximately
$8,371,000. Based on these reports and
the number of apricot growers within
the production area, it is estimated that
the 2012 average revenue from the sale
of apricots was approximately $89,000.
In addition, based on information from
the USDA’s Market News Service, 2012
f.o.b. prices for WA No.1 apricots
ranged from $16.00 to $24.00 per 24-
pound loose-pack container, and from
$18.00 to $27.00 for 2-layer tray-pack
containers. Using average price and
shipment information provided by the
Committee, it is determined that each of
the Washington apricot handlers
currently ship less than $7,000,000
worth of apricots on an annual basis. In
view of the foregoing, it is concluded
that the majority of growers and
handlers of Washington apricots may be
classified as small entities.

At its May 13, 2013, meeting, the
Committee unanimously recommended
suspending the handling regulations for
the 2013-2014 and subsequent fiscal
periods. This rule suspends the
requirements specified in §922.111 and

§922.321 of the order. The suspension
of these regulations will allow the
Washington apricot industry to market
apricots without regard to minimum
grade, size, quality, maturity, and
inspection requirements prescribed
under the Federal marketing order.
Authority for this action is provided in
§922.53.

In prior years, the handling regulation
has helped ensure that only acceptable,
quality apricots enter fresh market
channels, thereby fostering consumer
satisfaction, increasing sales, and
improving returns to growers. While the
industry continues to believe that
quality is an important factor in
maintaining sales, the Committee
believes the cost of inspection and
certification may exceed the benefits.
The Committee also believes that the
demands of wholesale buyers and
consumers will continue to drive
growers and handlers to maintain a high
level of product quality, without the
necessity of imposing minimum quality
standards and mandatory inspections.
At the end of each fiscal period, the
Committee will evaluate the results of
the regulatory suspension and
determine if changes are necessary.

The apricot industry has seen
considerable fluctuations in the price of
apricots in recent years. As a result, at
times some growers and handlers have
faced difficulty covering their total
production costs. In response to the
adverse economic conditions
experienced by the industry, the
Committee discussed the possibility of
reducing handling expenses by the
eliminating mandatory inspections. The
Committee considered the potential
consequences of suspending the
handling and inspection regulations,
and how this may result in lower
quality apricots being shipped to fresh
markets. Also, if fruit quality were to
decline, some Committee members were
concerned that the Washington apricot
industry could lose sales to other
apricot producing regions.

The Committee believes that current
market conditions make the inspection
program unnecessary and that the costs
associated with regulation are greater
than the benefits. Therefore, the
Committee recommended the
suspension of the handling regulations
for the remainder of the 2013-2014 and
subsequent fiscal periods. The
Committee will evaluate the effects of
the suspension at the end of each season
and consider appropriate actions for the
ensuing fiscal periods.

This rule enables handlers to ship
apricots without regard to the order’s
minimum grade, size, quality, maturity,
and inspection requirements for the
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remainder of the 2013—2014 year and
subsequent fiscal periods. This action
will also eliminate the costs associated
with mandatory inspections. However,
this rule does not prohibit handlers
from seeking inspection on a voluntary
basis if they find inspection desirable.

The suspension of the handling
regulations will result in the elimination
of mandatory inspections and, in turn,
the inspection certificates generated by
the Inspection Service. The Committee
has used these certificates in prior years
for assessment billing purposes and for
compiling industry statistics. To
replicate the information that was
previously provided by the inspection
certificates, the Committee intends to
enter into a memorandum of
understanding with the Washington
State Department of Agriculture in order
to obtain information on which to
collect assessments and generate
statistical information.

The Committee anticipates that this
interim rule will not negatively impact
small handlers or growers. The action is
a relaxation of the regulations,
suspending the minimum grade, size,
quality, maturity, and inspection
requirements prescribed under the
order. The total cost of inspection and
certification for fresh shipments of
Washington apricots during the 2011
fiscal period was estimated by the
Committee to have been $0.23 per
hundredweight, or approximately
$12,700 total. This represents
approximately $635 per handler. Since
handlers may choose to have their
apricots voluntarily inspected, the
Committee expects that some handlers
will continue to have at least a portion
of their fresh apricots inspected and
certified by the Inspection Service.

The Committee considered other
alternatives to the indefinite suspension
of the handling regulations, which
included maintaining the status quo,
suspending regulations on an annual
basis, and terminating the marketing
order in its entirety. The Committee
believes that the continuation of
mandatory regulation would be an
unnecessary burden on the Washington
apricot industry, given the evolving
marketing conditions and future
industry outlook. Thus, continuing to
regulate as currently prescribed by the
order was not a viable option for the
Committee. The Committee also
discussed suspending the handling
regulations on an annual basis, but
rejected this alternative at this time.
Finally, the Committee considered
terminating the order in its entirety, but
eliminated this option as well, after
determining that such a drastic action
was unwarranted at this time. The

Committee will evaluate the impacts of
the suspension at the end of each season
and consider appropriate actions for
ensuing fiscal periods.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
apricot handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

Further, the Committee’s meeting was
widely publicized throughout the
Washington apricot industry and all
interested persons were invited to
attend the meeting and participate in
the Committee’s deliberations. Like all
Committee meetings, the May 13, 2013,
meeting was a public meeting. All
entities, both large and small, were able
to express their views on this issue.
Finally, interested persons are invited to
submit comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

This rule invites comments on the
suspension of the handling regulations
prescribed under the Washington
apricot marketing order. Any comments
timely received will be considered prior
to finalization of this rule.

After consideration of all relevant
material presented, including the

Committee’s recommendation and other
information, it is found that the
regulatory requirements no longer tend
to effectuate the declared policy of the
Act and are therefore being suspended
indefinitely.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This interim rule is a
relaxation of the apricot handling
regulations and should be made
effective as soon as possible for the
2013-2014 fiscal period, which began
April 1, 2013; (2) handlers are already
shipping apricots and should know as
soon as possible that they are able to
market their apricots without regard to
the order’s handling regulations; (3) this
issue has been widely discussed at
various industry and association
meetings, and the Committee has kept
the industry well informed; (4) handlers
are aware of this rule, which was
recommended at a public meeting; and
(5) this rule provides a 60-day comment
period, and any comments received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 922 is amended as
follows:

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m 1. The authority citation for 7 CFR
Part 922 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§§922.111 and 922.321 [Suspended]

m 2. InPart 922, §§922.111 and 922.321

are suspended indefinitely in their

entirety, beginning on October 24, 2013.
Dated: October 17, 2013.

Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-24900 Filed 10-22-13; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 946

[Doc. No. AMS—FV—13-0067; FV13-946-2
IR]

Irish Potatoes Grown in Washington;
Temporary Change to the Handling
Regulations and Reporting
Requirements for Yellow Fleshed and
White Types of Potatoes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule temporarily exempts
yellow fleshed and white skin (white
types) potatoes from minimum quality,
maturity, pack, marking, and inspection
requirements under the Washington
potato marketing order through June 30,
2014. The marketing order regulates the
handling of Irish potatoes grown in
Washington and is administered locally
by the State of Washington Potato
Committee (Committee). During the
temporary exemption period, reports
will be required from handlers of yellow
fleshed and white types of potatoes to
obtain information necessary to
administer the marketing order. This
rule is expected to reduce overall
industry expenses and increase net
returns to producers and handlers while
giving the industry the opportunity to
explore alternative marketing strategies.

DATES: Effective October 24, 2013;
comments received by December 23,
2013 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: hitp://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson, Marketing
Specialist, or Gary Olson, Regional
Director, Northwest Marketing Field
Office, Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
946, as amended (7 CFR part 946),
regulating the handling of Irish potatoes
grown in Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866 and Executive Order 13563.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted there from. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
entry of the ruling.

This rule temporarily exempts yellow
fleshed and white types of potatoes from
the order’s handling regulations through
June 30, 2014. This rule allows the
Washington potato industry to market
yellow fleshed and white types of
potatoes without regard to the minimum
quality, maturity, pack, marking, and

inspection requirements currently
prescribed under the order.

This rule also modifies the order’s
reporting requirements to require
reports from handlers of yellow fleshed
and white types of potatoes through
June 30, 2014. By modifying the
reporting requirements, the Committee
can continue to obtain information
necessary to administer the marketing
order, including the collection of
assessments, in the absence of
inspection certificates and reports
issued by the Federal State Inspection
Service (FSIS). Assessments on all fresh
yellow fleshed and white types of
potatoes handled under the order will
remain in effect during the temporary
exemption.

The order authorizes the
establishment of handling regulations
for all varieties or varietal types of
potatoes grown in the production area.
These regulations can include minimum
grade, size, quality, or maturity
requirements. They can also stipulate
the size, capacity, weight, dimensions,
pack, marking, or labeling of containers
used in the handling of such potatoes.
The order also allows the handling
regulations to be modified, suspended,
or terminated when recommended by
the Committee and approved by the
Secretary.

When handling regulations are in
effect, regulated potatoes must be
inspected and certified by FSIS. As
authorized under the order, the
Committee uses information included
on FSIS inspection certificates as a basis
for collecting assessments and
compiling industry statistics. Because
this action exempts yellow fleshed and
white types of potatoes from FSIS
inspection and certification, the
industry must collect necessary
information from an alternate source.
Therefore, this action also modifies
current reporting requirements to
require handlers to submit reports to
provide information on the volume of
yellow fleshed and white types of
potatoes handled for the fresh market
during the exemption period.

The above-described authorities are
found in §§946.51, 946.52, 946.60, and
946.70 of the order. Supporting rules
and regulations for these authorities are
found in §§946.143 and 946.336.

The Committee meets regularly to
consider the effectiveness of regulatory
requirements in place for Washington
potatoes. These requirements are issued
on a continuing basis and are subject to
modification, suspension, or
termination upon recommendation of
the Committee and approval by USDA.
Committee meetings are open to the
public, and interested persons may
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express their views at these meetings.
USDA reviews recommendations made
by the Committee, along with any
additional information submitted by the
Committee and other available
information, and determines whether
such recommendations would tend to
effectuate the declared policy of the Act.

On May 9, 2013, the Committee met
to discuss the handling regulations and
the mandatory inspection requirements
in effect for Washington potatoes. The
Committee considered whether a short-
term exemption of yellow fleshed and
white types of potatoes from regulation
could be beneficial. The industry is
concerned that the benefits of regulating
the quality of Washington potatoes may
be outweighed by the current cost of
mandatory inspections.

After much consideration, on July 16,
2013, the Committee unanimously
recommended temporarily exempting
yellow fleshed and white types of
potatoes from the handling regulations
and modifying the reporting
requirements for such potatoes. The
temporary exemption was
recommended for the duration of the
current fiscal period so that the industry
can evaluate the exemption’s effects on
the marketing of potatoes.

As a result of this exemption, yellow
fleshed and white types of potatoes will
not be subject to the minimum grade,
size, quality, cleanness, maturity, pack,
marking, and inspection requirements of
the order through June 30, 2014. Also
during this time, modified reporting
requirements will be in effect to require
handlers to submit reports of their
shipments of fresh yellow fleshed and
white types of potatoes to the
Committee.

Historically, an objective of the
order’s handling regulations has been to
ensure that only quality Washington
potatoes enter the fresh market, thereby
fostering consumer satisfaction, and
increasing sales and returns for
producers. While the industry
recognizes that quality is an important
factor for maintaining sales, the
Committee believes the cost of
mandatory inspections may exceed the
benefits derived from the quality
regulation of yellow fleshed and white
types of potatoes.

The cost for inspections has
increased. With potato prices at
reportedly low levels in recent years,
the Committee studied the possibility of
reducing production costs by
eliminating the mandatory inspection
requirement. In evaluating the relative
benefits of quality control, some
individuals expressed concern that
eliminating quality requirements could
result in lower quality potatoes being

shipped to the fresh market, thereby
negatively affecting consumer demand.
Others expressed concern that without
minimum requirements the overall
quality of potatoes could decline and
the Washington potato industry could
lose sales to other potato producing
areas with mandatory quality and
inspection requirements.

With these concerns in mind,
combined with the desire to explore
alternative strategies, the Committee
recommended that yellow fleshed and
white types of potatoes be temporarily
exempted from the regulations through
June 30, 2014. This will allow the
Committee to study the impacts of not
having handling regulations and
consider appropriate actions for ensuing
seasons. Therefore, this rule modifies
§946.336 to temporarily exempt yellow
fleshed and white types of potatoes from
handling regulations through June 30,
2014. This rule does not restrict
handlers from seeking inspection on a
voluntary basis, if they so choose.

This action will result in a temporary
suspension of the monthly FSIS
inspection reports for yellow fleshed
and white types of potatoes. The
Committee has utilized these monthly
reports, compiled by FSIS from
inspection certificates, as a basis for
collecting assessments. During the
temporary exemption period, handlers
will be required to report fresh
shipments of yellow fleshed and white
types of potatoes directly to the
Committee on an existing form that is
being modified for this purpose. This
information will allow the Committee to
collect assessments and compile
industry statistics.

Therefore, this rule modifies
§946.143 to require that each person
handling yellow fleshed and white
types of potatoes submit a monthly
report to the Committee. The reporting
requirement was originally established
in 2010 to facilitate the exemption of
russet type potatoes from the handling
regulations. It will be modified to
include the collection of information for
yellow fleshed and white types of
potatoes.

Authorization to assess handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The modified reporting requirement
will facilitate the Committee’s ability to
continue collecting the funds needed to
COVer necessary program costs.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has

considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 43 handlers of Washington
potatoes subject to regulation under the
order and approximately 267 producers
in the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration as
those having annual receipts of less than
$7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
(13 CFR 121.201)

For the 2011-2012 marketing year, the
Committee reports that 11,018,670
hundredweight of Washington potatoes
were shipped into the fresh market.
Based on average f.o.b. prices estimated
by the USDA’s Economic Research
Service and Committee data on
individual handler shipments, the
Committee estimates that 42, or
approximately 98 percent of the
handlers, had annual receipts of less
than $7,000,000.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for Washington potatoes for 2011—
2012 was $7.90 per hundredweight. The
average gross annual revenue for the 267
Washington potato producers is
therefore calculated to be approximately
$326,021. In view of the foregoing, the
majority of Washington potato handlers
and producers may be classified as
small entities.

This rule exempts yellow fleshed and
white types of potatoes from the
handling regulations and modifies the
reporting requirements through June 30,
2014. The industry is concerned that the
cost of mandatory inspections, which
have increased, may outweigh the
benefits of having the quality
regulations in place. This change is
expected to reduce overall industry
expenses and provide the industry with
the opportunity to explore alternative
marketing strategies.

The authority for regulation is
provided in § 946.52 of the order, while
authority for reports and records is
provided in § 946.70. In addition, the
handling regulations are specified under
§946.336 of the order’s administrative
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rules and regulations, and reporting
requirements are specified under
§946.143.

The Committee does not anticipate
that this rule will negatively impact
small businesses. This rule will
temporarily exempt yellow fleshed and
white types of potatoes from minimum
quality, maturity, pack, marking, and
inspection requirements for the current
fiscal period. Though inspections are
not mandatory for such potatoes during
the exemption period, handlers may
choose to have their potatoes inspected.
Handlers are thus able to control costs
based on the demands of their
customers.

The Committee discussed alternatives
to this recommendation, including not
making any changes to the regulations.
The Committee also considered
different types of inspection programs,
exempting all types of potatoes from
handling regulations, and exempting
yellow fleshed and white types from
regulation indefinitely instead of
temporarily. However, the Committee
believes that the temporary exemption
for yellow fleshed and white types of
potatoes will give handlers the
opportunity to explore alternative
marketing strategies for one fiscal
period, and give the Committee the
opportunity to revisit the situation in
the future.

The Committee identified no other
alternatives to requiring handlers to
report fresh market shipments of yellow
fleshed and white types of potatoes.
This information is necessary to
administer the program, including the
collection of assessments.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178, Generic
Vegetable and Specialty Crops.

This rule requires the submission of a
monthly handler report for fresh yellow
fleshed and white types potatoes
handled during the exemption period.
This rule modifies the Russet Fresh
Potato Report established for russet type
potatoes to include yellow fleshed and
white types of potatoes during the
period those types of potatoes are
exempted from regulation. The modified
Self-Reporting Potato Form will provide
the Committee with information
necessary to track shipments and collect
assessments. AMS has submitted the
modified form and a Justification of
Change to OMB for approval.

While this rule requires a reporting
requirement for yellow fleshed and
white types of potatoes, their exemption

from handling regulations also
eliminates the more frequent reporting
requirements imposed under the order’s
special purpose shipment exemptions
(§946.336(d) and (e)). Under these
paragraphs, handlers are required to
provide detailed reports whenever they
divert regulated potatoes for livestock
feed, charity, seed, prepeeling,
processing, grading and storing in
specified counties in Oregon, and
experimentation.

Therefore, any additional reporting or
recordkeeping requirements on either
small or large handlers of yellow fleshed
and white types of potatoes are expected
to be offset by the elimination of the
other reporting requirements currently
in effect. In addition, the temporary
exemption from handling regulations
and inspection requirements for yellow
fleshed and white types of potatoes is
expected to reduce industry expenses.

AMS is committed to complying with
the E-government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

The Committee’s meetings were
widely publicized throughout the
Washington potato industry and all
interested persons were invited to
participate in Committee deliberations.
Like all Committee meetings, the May 9,
and July 16, 2013, meetings were public
meetings. All entities, both large and
small, were able to express views on
this issue. Further, interested persons
are invited to submit comments on this
interim rule, including the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

This interim rule invites comments on
the temporary exemption from handling
regulations and the modification of the
reporting requirements for yellow
fleshed and white types of potatoes.
Any comments received will be
considered prior to finalization of this
rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this

interim rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) Any changes resulting from
this rule should be effective as soon as
practicable because the shipping season
for Washington yellow fleshed and
white types of potatoes began in July of
2013; (2) the Committee discussed and
unanimously recommended these
changes at a public meeting and all
interested parties had an opportunity to
provide input; (3) potato handlers are
aware of this action and want to take
advantage of relaxation of the handling
regulations as soon as possible; and (4)
this rule provides a 60-day comment
period and any comments received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 946 is amended as
follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON

m 1. The authority citation for 7 CFR
part 946 continues to read as follows:

Authority: 7 U.S.C. 601-674.

W 2. Section 946.143 is revised to read
as follows:

§946.143 Assessment reports.

During the period that russet, yellow
fleshed, and white types of potatoes are
exempt from handling requirements
under § 946.336, each person handling
russet, yellow fleshed and white types
of potatoes shall submit a monthly
report to the Committee by the 10th day
of the month following the month such
potatoes are handled. Each assessment
report shall contain the following
information:

(a) The name and address of the
handler;

(b) The date and quantity of russet,
yellow fleshed, and white types of
potatoes handled;

(c) The assessment payment due; and

(d) Other information as may be
requested by the Committee.

m 3. The introductory text of § 946.336
is revised to read as follows:
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§946.336 Handling regulation.

No person shall handle any lot of
potatoes unless such potatoes meet the
requirements of paragraphs (a), (b), (c),
and (g) of this section or unless such
potatoes are handled in accordance with
paragraphs (d) and (e), or (f) of this
section, except that shipments of the
blue or purple flesh varieties of potatoes
shall be exempt from both this handling
regulation and the assessment
requirements specified in § 946.41:
Provided, That russet type potatoes shall
be exempt from the requirements of
paragraphs (a), (b), (c), (e), and (g) of this
section: Provided further, That, from
October 24, 2013, through June 30,
2014, yellow fleshed and white types of
potatoes shall be exempt from the
requirements of paragraphs (a), (b), (c),
(e), and (g) of this section.

* * * * *

Dated: October 17, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013—-24814 Filed 10-22-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Parts 429, 430, and 431
[Docket No. EERE-2011-BT-TP-0061]
RIN 1904-AC65

Energy Conservation Program for
Consumer Products and Certain
Commercial and Industrial Equipment:
Test Procedures for Showerheads,
Faucets, Water Closets, Urinals, and
Commercial Prerinse Spray Valves

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: On May 30, 2012, the U.S.
Department of Energy (DOE) issued a
notice of proposed rulemaking (NOPR)
to amend the test procedures for
showerheads, faucets, water closets,
urinals, and prerinse spray valves.
Following consideration of comments
received in response to the NOPR, DOE
issued a supplemental notice of
proposed rulemaking (SNOPR) on April
8, 2013. The SNOPR included revisions
to the definitions of showerhead and
hand-held showerhead; removal of body
sprays from the proposed showerhead
definition; requirements pertaining to
testing of showerheads that are
components of shower towers; a
standardized test method to be used
when verifying the mechanical retention

of a showerhead flow control insert
when subject to 8 pounds force (1bf);
clarification of permissible trim
adjustments for tank-type water closets;
amendments to the required static test
pressures to be used when testing
flushometer valve siphonic and blowout
water closets; and clarifications of the
definition of basic model with respect to
flushometer valve water closets and
urinals, as well as associated changes to
certification reporting requirements for
both of these products. These proposed
rulemakings serve as the basis for this
action.

DATES: The effective date of this rule is
November 22, 2013.

The incorporation of reference of
certain publications listed in this rule
was approved by the Director of the
Federal Register on November 22, 2013.

ADDRESSES: The docket, which includes
Federal Register notices, public meeting
attendee lists and transcripts,
comments, and other supporting
documents/materials, is available for
review at regulations.gov. All
documents in the docket are listed in
the regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

A link to the docket Web page can be
found at: www1.eere.energy.gov/
buildings/appliance_standards/
residential/plumbing products.html.
This Web page will contain a link to the
docket for this notice on the
regulations.gov site. The regulations.gov
Web page will contain simple
instructions on how to access all
documents, including public comments,
in the docket.

For further information on how to
review the docket, contact Ms. Brenda
Edwards at (202) 586—2945 or by email:
Brenda.Edwards@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT:

Mr. Lucas Adin, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC, 20585-0121.
Telephone: (202) 287-1317. Email:
Lucas.Adin@ee.doe.gov.

Ms. Jennifer Tiedeman, U.S. Department
of Energy, Office of the General
Counsel, GC-71, 1000 Independence
Avenue SW., Washington, DC, 20585—
0121. Telephone: (202) 287-6111.
Email: Jennifer.Tiedeman@
hq.doe.gov.

SUPPLEMENTARY INFORMATION: This final
rule incorporates by reference the
American Society of Mechanical

Engineers (ASME) standard A112.18.1—
20121 test procedure for faucets and
showerheads, ASME A112.19.2-2008
test procedure for water closets and
urinals,? and American Society for
Testing and Materials (ASTM) F2324—-09
test procedure for prerinse spray valves.
In addition, the final rule adds rounding
instructions for certification reporting
requirements for measures of water use
for these products.

This final rule incorporates by
reference into part 430 the following
industry standards:

1. ASME A112.18.1-2012, (““ASME
A112.18.1-2012”), Plumbing supply
fittings,” section 5.4, approved
December 2012.

2. ASME A112.19.2-2008, (“ASME
A112.19.2-2008"), “Ceramic plumbing
fixtures,” sections 7.1, 7.1.1, 7.1.2, 7.1.3,
7.1.4,7.1.5,7.4,8.2,8.2.1, 8.2.2, 8.2.3,
8.6, Table 5, and Table 6, approved
August 2008, including Update No. 1,
dated August 2009, and Update No. 2,
dated March 2011.

Copies of ASME standards are
available from the American Society of
Mechanical Engineers, Two Park
Avenue, New York, NY 10016-5990,
800-843-2763 (U.S./Canada), 001-800—
843-2763 (Mexico), 973—-882—-1170
(outside North America), or
www.asme.org.

This final rule also incorporates by
reference into part 431 the following
industry standard:

ASTM Standard F2324-03
(Reapproved 2009), (“ASTM F2324-03
(2009)”), “Standard Test Method for
Prerinse Spray Valves,” approved May
1, 2009.

Copies of ASTM standards are
available from the American Society of
Testing and Materials International, 100
Barr Harbor Drive, P.O. Box C700, West
Conshohoken, PA 19428-2959, 1-877—
909-2786 (U.S. & Canada) and (610)
832-9585 (International), or
www.astm.org.

Table of Contents

1. Authority and Background
II. Summary of the Final Rule
III. Discussion
A. Showerheads and Faucets
1. Definitions
2. Test Procedure for Showerhead Flow
Control Insert

1During the course of this rulemaking, ASME
updated standard A112.18.1 from the 2011 version
to the 2012 version. DOE has reviewed the sections
incorporated by reference here and has determined
that there are no changes that have an impact on
this rulemaking, meaning that for DOE’s purposes
the 2011 and 2012 versions of the standard are
effectively identical. Unless otherwise noted,
references to ASME A112.18.1 are to the 2012
version.

2Unless otherwise noted, references to ASME
A112.19.2 are to the 2008 version.
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. Showerhead Leakage
. Showerhead Test Pressure
. Use of Time-Volume Test Method
. Testing of Shower Tower Assemblies
. Water Closets and Urinals
. Dual-Flush Water Closets
. Static Test Pressure for Flushometer
Valve Siphonic and Blowout Water
Closets
3. Water Closet and Urinal Sensor-
Activated Flush Testing
4. Test Procedure Amendments for Gravity
Flush Tank Water Closet Trim
Adjustments
. Annual Water Consumption Metric
. Trough Urinal Reporting Requirements
. Commercial Prerinse Spray Valves
. Incorporation by Reference of Standards
ASME Standards
. Automatic Incorporation of Standards
. ASTM Standard
. Definition of Basic Model
. Statistical Sampling Plans
G. Information To Be Provided in
Certification Reports
IV. Procedural Issues and Regulatory Review
A. Review Under Executive Order 12866
B. Review under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act of 1995
D. Review Under the National
Environmental Policy Act of 1969
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under Executive Order 12630
J. Review Under Treasury and General
Government Appropriations Act, 2001
K. Review Under Executive Order 13211
L. Review Under Section 32 of the Federal
Energy Administration Act of 1974
M. Congressional Notification
V. Approval of the Office of the Secretary
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I. Authority and Background

Title IIT of the Energy Policy and
Conservation Act of 1975 (42 U.S.C.
6291, et seq.; “EPCA” or “‘the Act”) sets
forth a variety of provisions designed to
improve energy efficiency. (All
references to EPCA refer to the statute
as amended through the American
Energy Manufacturing Technical
Corrections Act (AEMTCA), Public Law
112-210 (Dec. 18, 2012).) Part B of Title
ITI, which for editorial reasons was
redesignated as Part A upon
incorporation into the U.S. Code (42
U.S.C. 6291-6309, as codified),
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles,” which includes
showerheads, faucets, water closets,
urinals and prerinse spray valves, the
subjects of this notice. (42 U.S.C.
6292(a)(15)—(18) and 42 U.S.C.
6295(dd)) Because prerinse spray valves
are generally viewed as commercial
equipment, in a final rule published

October 18, 2005, DOE placed the
regulatory provisions for prerinse spray
valves in Title 10 of the Code of Federal
Regulations (CFR), part 431, “Energy
Efficiency Program for Certain
Commercial and Industrial
Equipment.”* 70 FR 60407, 60409.

Under EPCA, the energy conservation
program consists essentially of four
parts: (1) Testing, (2) labeling, (3)
Federal energy conservation standards,
and (4) certification and enforcement
procedures. The testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for (1) certifying to DOE
that their products comply with the
applicable energy and water
conservation standards adopted under
EPCA, and (2) making representations
about the efficiency of those products.
Similarly, DOE must use these test
procedures to determine whether the
products comply with any relevant
standards promulgated under EPCA.

EPCA states that the procedures for
testing and measuring the water use of
faucets and showerheads shall be
ASME/ANSI standard A112.18.1M—
1989, “Plumbing Fixture Fittings,” for
faucets and showerheads, and ASME/
ANSI standard A112.19.6—1990,
“Hydraulic Requirements for Water
Closets and Urinals,” for water closets
and urinals; EPCA further specifies that
if ASME/ANSI revises these
requirements, the Secretary shall adopt
such revisions if they conform to the
basic statutory requirements for test
procedures. (42 U.S.C. 6293(b)(7)—(8))

EPCA states that the test procedure for
measuring the flow rate for commercial
prerinse spray valves ‘“‘shall be based on
[the] American Society for Testing and
Materials (ASTM) standard F2324,
entitled ‘Standard Test Method for Pre-
Rinse Spray Valves.”” (U.S.C.
6293(b)(14)) In a final rule published on
December 8, 2006, DOE incorporated by
reference the 2003 version of ASTM
standard F2324 at 10 CFR 431.263, and
established it as the uniform test
method for the measurement of flow
rate of commercial prerinse spray valves
at 10 CFR 431.264. 71 FR 71340.

DOE last amended test procedures for
showerheads, faucets, water closets, and
urinals in a final rule published in
March 1998 (Mar. 1998 final rule),
which incorporated by reference ASME/

1Because of the placement of prerinse spray
valves in Part B of Title III of EPCA, the provisions
of Part B apply to the rulemaking for commercial
prerinse spray valves. The location of the
provisions within the CFR does not affect either
their substance or applicable procedure; DOE is
placing them in the commercial portion of the CFR
part as a matter of administrative convenience
based on their nature or type.

ANSI standard A112.18.1M-1996,
“Plumbing Fixture Fittings,” for
showerheads and faucets, and ASME/
ANSI standard A112.19.6-1995,
“Hydraulic Performance Requirements
for Water Closets and Urinals,” for
water closets and urinals. 63 FR 13308
(March 18, 1998). Since publication of
the March 1998 final rule, ASME has
revised both procedures and issued the
most recent versions as A112.18.1-2012,
“Plumbing Supply Fittings,” for
showerheads and faucets in December
2012, and A112.19.2-2008, “Ceramic
Plumbing Fixtures,” for water closets
and urinals in August 2008.2

DOE published the proposed
amendments to the test procedures for
showerheads, faucets, water closets,
urinals, and prerinse spray valves in a
test procedure NOPR in the Federal
Register on May 30, 2012 (May 2012
NOPR). The NOPR proposed generally
to incorporate the revised versions of
the ASME standards discussed in the
previous paragraph, as well as an
updated version of the test standard for
commercial prerinse spray valves and
certain revisions and additions to the
definitions of covered plumbing
products in 10 CFR 430.2. On July 24,
2012, DOE held a public meeting to
discuss amendments proposed in the
May 2012 NOPR and provided an
opportunity for interested parties to
comment. DOE also received written
comments from interested parties
regarding the proposed amendments to
the test procedures.

Upon review of the comments
received in response to the May 2012
NOPR, several issues emerged that
required additional clarification or
information before publishing a final
rule. In response to those comments, a
supplemental notice of proposed
rulemaking (SNOPR) was published in
the Federal Register on April 8, 2013
(April 2013 SNOPR). The issues
addressed in the April 2013 SNOPR
included revisions to the definitions of
showerhead and hand-held showerhead;
clarification of the requirements
pertaining to testing of shower towers;
a standardized test method to be used
when verifying the mechanical retention
of a showerhead flow control insert
when subjected to 8 pounds force (Ibf);
clarification of permissible trim
adjustments for tank-type water closets;
and amendments to the required static
test pressures to be used when testing

2The term “ANSI” is no longer included in the
title of the current versions of either standard.
However, ASME, the organization that publishes
these standards, is accredited by ANSI as a
Standards Development Organization and the
standards were approved by ANSI prior to
publication.
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flushometer valve siphonic and blowout
water closets. DOE also proposed
further clarification of the definition of
basic model with respect to flushometer
valve water closets and urinals, as well
as associated changes to certification
reporting requirements for these
products. DOE received written
comments from interested parties
regarding the amended proposals.

On July 30, 2013, DOE held an
additional public meeting to receive
additional comments on DOE’s
proposed test to verify mechanical
retention of a showerhead flow control
insert when subjected to 8 Ibf. DOE also
accepted written comments for 10 days
following the public meeting, with the
comment period closing on August 9,
2013. 78 FR 42719 (July 17, 2013).
Because DOE has not yet been able to
consider all comments raised at this
meeting and during the additional
comment period, DOE has not finalized
this proposal and will address this issue
in a separate notice.

General Test Procedure Rulemaking
Process

Under 42 U.S.C. 6293, EPCA sets forth
the criteria and procedures DOE must
follow when prescribing or amending
test procedures for covered products.
EPCA provides that any test procedures
prescribed or amended under this
section shall be reasonably designed to
produce test results which measure
energy efficiency, energy use, water use
(in the case of showerheads, faucets,
water closets and urinals), or estimated
annual operating cost of a covered
product during a representative average
use cycle or period of use and shall not
be unduly burdensome to conduct. (42
U.S.C. 6293(b)(3))

In addition, if DOE determines that a
test procedure amendment is warranted,
it must publish proposed test
procedures and offer the public an
opportunity to present oral and written
comments on them. (42 U.S.C.
6293(b)(2)) Finally, in any rulemaking to
amend a test procedure, DOE must
determine to what extent, if any, the
proposed test procedure would alter the
measured energy efficiency or energy
use, or, in this case, water use, of any
covered product as determined under
the existing test procedure. (42 U.S.C.
6293(e)(1)) If DOE determines that the
amended test procedure would alter the
measured water use of a covered
product, DOE must amend the
applicable water conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

Effective 180 days after an amended
test procedure applicable to a covered
product is prescribed, no manufacturer
may make any representation with

respect to water usage of such product
unless such product has been tested in
accordance with such amended test
procedure and such representation
fairly discloses the results of such
testing. (42 U.S.C. 6293(c)(2)) However,
the 180-day period may be extended for
an additional 180 days if the Secretary
determines that this requirement would
impose an undue burden. (42 U.S.C.
6293(c)(3))

II. Summary of the Final Rule

The final rule amends the current
DOE test procedures for showerheads,
faucets, water closets, urinals, and
prerinse spray valves. DOE has
concluded that these changes will not
affect measured water use of these
products. Instead, they will primarily
clarify the manner in which to test for
compliance with the current water
conservation standards. As indicated in
greater detail in the “Discussion”
section of this notice, these amendments
apply to the current test procedures in
10 CFR part 430, appendices S and T to
subpart B; to the definitions set forth in
10 CFR 430.2; and to 10 CFR part 431,
subpart O. DOE is making these
amendments to eliminate any potential
ambiguity contained in these test
procedures and clarify the regulatory
text so that regulated entities fully
understand the intended application
and implementation of the test
procedures. DOE also notes that this
rule also fulfills its obligation to
periodically review its test procedures
under 42 U.S.C. 6293(b)(1)(A).

III. Discussion

This section discusses the test
procedures incorporated into this final
rule. This section also presents the
written and oral comments received in
response to the May 2012 NOPR, the
written and oral comments received in
response to the April 2013 SNOPR, and
DOE’s responses to these comments.
Responses to the comments address the
following subject areas:

1. Showerheads and Faucets

2. Water Closets and Urinals

3. Commercial Prerinse Spray Valves

4. Incorporation by Reference of
Standards

5. Basic Models

6. Statistical Sampling Plans

7. Information To Be Provided in
Certification Reports

A. Showerheads and Faucets
1. Definitions

To address certain provisions of the
revised ASME A112.18.1 that were not
contemplated in the versions referenced
by the existing DOE test procedures, and

to establish greater clarity with respect
to product coverage, DOE proposed in
the May 2012 NOPR to adopt new
definitions for the terms “accessory,”
“body spray,” “hand-held shower,” and
“fitting”” based on the definitions for
these components in the most recent
ASME standard. 77 FR 31747—-48 (May
30, 2012)

In the May 2012 NOPR, DOE
proposed to define a showerhead as “an
accessory, or set of accessories, to a
supply fitting distributed in commerce
for attachment to a single supply fitting,
for spraying water onto a bather,
typically from the overhead position,
including body sprays and hand-held
showerheads, but excluding safety
shower showerheads.” 77 FR at 31755
(May 30, 2013). DOE proposed a
modification to the definition of the
term “showerhead” based on a
definition included in ASME
A112.18.1.3 With the proposed
modification, DOE intended to reflect
that safety shower showerheads are not
covered products, while hand-held
showerheads are covered. The proposed
definition also clarified that DOE would
consider a body spray to be a
showerhead for the purposes of
regulatory coverage.

Kohler and Sloan Valve Company
(Sloan Valve) recommended that, for
consistency, DOE should use the
showerhead definition found in ASME
A112.18.1: “An accessory to a supply
fitting for spraying water onto a bather,
typically from the overhead position.”
(Kohler, No. 9 at p. 4; Sloan Valve, No.
12 at p. 3)*

The National Resources Defense
Council (NRDC) commented that a
showerhead should not be defined as an
accessory. (NRDC, Public Meeting
Transcript, No. 11 at pp. 54-55) °
Plumbing Manufacturers International
(PMI), Moen Incorporated (Moen), and
Kohler commented that body sprays are
not considered accessories since they
cannot be readily added or removed by
the user, and thus should not be
included in the showerhead definition.

310 CFR 430.2 previously defined as showerhead
as “any showerhead (including a hand-held
showerhead), except a safety shower showerhead.”

4 A notation in the form “Kohler, No. 9 at p. 4”
identifies a written comment that DOE has received
and included in the docket of this rulemaking. This
particular notation refers to a comment: (1)
Submitted by Kohler; (2) in document number 9 of
the docket; and (3) on page 4 of that document.

5 A notation in the form ‘“NRDC, Public Meeting
Transcript, No. 11 at pp. 54-55"" identifies a
comment that DOE has received and included in
the docket of this rulemaking. This particular
notation refers to a comment: (1) Submitted by
NRDC during the public meeting; (2) in the
transcript of that public meeting, document number
11 in the docket of this rulemaking; and (3)
appearing on pages 54 and 55 of the transcript.
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(PMI, No. 8 at p. 4; Moen, No. 4 at p.

3; Kohler, No. 9 at p. 4) NRDC
supported the incorporation of body
sprays in the showerhead definition.
(NRDC, Public Meeting Transcript, No.
11 at pp. 57-58) The International Code
Council (ICC) recommended that the
term ‘‘showerhead” be incorporated into
the definition of body spray to clearly
indicate that a body spray is considered
a form of showerhead. (ICC, Public
Meeting Transcript, No. 11 at pp. 55-56)

Based on these comments, DOE
withdrew the proposal to include body
sprays in the April 2013 SNOPR, citing
a need to further study the issue. 78 FR
at 20834 (Apr. 8, 2013). DOE also stated
in the April 2013 SNOPR that the
current ASME showerhead definition
was not specific enough to address
DOE’s regulatory coverage of
showerheads by not specifically
including hand-held showerheads or
excluding safety shower showerheads.
78 FR at 20834 (Apr. 8, 2013). DOE also
proposed in the April 2013 SNOPR to
remove the term “accessory”’ from the
definition of showerhead in light of
comments received. 78 FR at 20834
(Apr. 8,2013). The April 2013 SNOPR
proposed the following definition for
the term “showerhead’”: “A component
of a supply fitting, or set of components
distributed in commerce for attachment
to a single supply fitting, for spraying
water onto a bather, typically from an
overhead position, including hand-held
showerheads, but excluding safety
showerheads.” 78 FR at 20841 (Apr. 8,
2013). DOE notes that the term used in
EPCA is “safety shower showerhead,”
and DOE intended for the term in the
proposed definition to refer to the same
type of product. Accordingly, the
finalized definition of “showerhead” in
this rule uses the term “safety shower
showerhead.”

DOE received additional comments in
response to the revised definition of
showerhead proposed in the April 2013
SNOPR. Kohler reiterated its previous
comment in support of adopting the
definition of showerhead contained in
ASME A112.18.1. (Kohler, No. 27 at p.
1) Comments were also received from
PMI, NSF International (NSF), and the
International Association of Plumbing
and Mechanical Officials (IAPMO),
Chicago Faucets, and Moen that
supported use of the definition in ASME
A112.18.1. (NSF, No. 22 at pp. 1-2; PMI,
No. 23 at pp. 2-3; IAPMO, No. 25 at p.
2; Chicago Faucets, No. 27 at p. 1; Moen,
No. 30 at p. 1)

Additionally, a number of comments
were received regarding DOE’s proposal
to adopt a definition of “showerhead”
that would not include the term “body
spray’’ and, therefore, exclude body

sprays from the current standard. NSF,
PMI, IAPMO, Chicago Faucet, and Moen
made comments in support of the
adoption of the definition of
showerhead currently contained in
ASME A112.18.1 without edits, with all
commenters, except Chicago Faucets,
explicitly supporting the decision to
exclude body sprays from the definition.
(NSF, No. 22 at p. 2; PMI, No. 23 at pp.
2-3; IAPMO, No. 25 at p. 2; Chicago
Faucets, No. 28 at p. 1; Moen, No. 30 at
p- 1) On the other hand, a joint written
comment submitted by NRDC and the
Appliance Standards Awareness Project
(ASAP) expressed regret regarding the
Department’s proposal to remove body
sprays from the definition of
showerhead, and from regulatory
coverage, and further stated that the
proposal presented in the SNOPR was
“muddled by the inconsistent and
ambiguous use of the term ‘fitting.””
(NRDC/ASAP, No. 26 at p. 1) Maximum
Performance Testing (MaP) noted that
removing the term “body spray”’ from
the definition of showerhead is
inconsistent with the general concept of
a showerhead since both products serve
the same basic purpose, and specifically
supported coverage of body sprays as
showerheads. (MaP, No. 29 at p. 1)
Finally, the California Energy
Commission (CEC) stated that DOE’s
exclusion of the term “body spray” from
the showerhead definition “created an
exemption from the test procedure so
broad that it encompasses showerheads
as well.” CEC went on to clarify that use
of the term “typically” (in the part of
the proposed definition that provides
that a showerhead sprays water
“typically from an overhead position™)
is ambiguous and “could lead to a
discretionary judgment on what
products can be considered not a
showerhead” because any showerhead
that could be placed other than
overhead or positioned at lower than
usual height could be called a body
spray. (CEGC, No. 31 at pp. 3—4)

Based on careful consideration of
these comments, DOE is excluding the
term “‘accessory”’ from the showerhead
definition and revising the definition to
accurately use the term “supply fitting”
as it is defined in ASME A112.18.1. The
following definition is being adopted in
this final rule: “A component or set of
components distributed in commerce
for attachment to a single supply fitting,
for spraying water onto a bather,
typically from an overhead position,
including hand-held showerheads, but
excluding safety shower showerheads.”
This final rule is not adopting a
definition of body spray. Because the
term “‘accessory’’ is not used in the

definition of showerhead, DOE is not
adopting a definition for accessory.

During the July 24, 2012 public
meeting, PMI commented that it
supported incorporating the definition
of hand-held showerhead being
developed by ASME: “An accessory to
a supply fitting, that can be hand-held
or fixed in place for the purpose of
spraying water onto a bather, and which
is connected to a flexible hose.” (PMI,
Public Meeting Transcript, No. 11 at p.
54) Written comments from Moen, PMI,
Kohler, and Sloan Valve also supported
adoption of ASME’s draft definition of
hand-held showerhead. (Moen, No. 4 at
p- 3; PMI, No. 8 at p. 4; Kohler, No. 9
at pp. 3—4; Sloan Valve, No. 12 at p. 3)
In the April 2013 SNOPR, DOE
proposed the following definition for
“hand-held showerhead”: “A
showerhead that can be hand-held or
fixed in place for the purpose of
spraying water onto a bather.” 78 FR at
20841. This definition removed the
phrase “and which is connected to a
flexible hose”” from the ASME hand-
held showerhead definition because
DOE believed the ASME definition
might not encompass all hand-held
showerhead configurations in the
marketplace.

Following publication of the SNOPR,
DOE again received comments that
expressed support for the adoption of
the ASME draft definition of hand-held
showerhead from NSF, PMI, IAPMO,
Kohler and Moen. (NSF, No. 22 at pp.
1-2; PMI, No. 23 at pp. 2-3; IAPMO, No.
25 at p. 2; Kohler, No. 27 at p. 1; Moen,
No. 30 at pp. 1-2) In response to DOE’s
assertion that the ASME phrase “and
which is connected to a flexible hose”
is restrictive and may not cover all
configurations, Moen commented that
the ASME definition was developed by
the ANSI consensus process and that
Moen was “‘unaware of any hand-held
shower that is connected via some
means other than a hose.” (Moen, No.
30 at p. 1) No other comments were
received in response to the proposed
definition of hand-held showerhead.

DOE also has not identified any
products that appear to be intended for
use as a handheld showerhead that do
not have a flexible hose, and notes that
any product that otherwise meets the
definition of a showerhead would be
subject to the 2.5 gpm water
consumption standard regardless of
whether it has a flexible hose.
Therefore, the definition for hand-held
showerhead adopted in this final rule is:
“A showerhead that can be hand-held or
fixed in place for the purpose of
spraying water onto a bather and that is
connected to a flexible hose.”
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Finally, in the April 2013 SNOPR,
DOE noted that neither EPCA nor 10
CFR 430.2 defines the term “‘safety
shower showerhead,” which is a type of
showerhead specifically excluded from
coverage by EPCA. 42 U.S.C.
6291(31)(D). DOE noted that lack of a
definition could cause confusion as to
which products qualify for exclusion
from coverage. 78 FR at 20835. DOE
notes that the current Occupational
Safety and Health Administration
(OSHA) regulation addressing safety
showers, which is located at 29 CFR
1910.151(c), does not define the term or
specify required characteristics of a
safety shower showerhead. However,
certain State regulatory requirements
that address safety showers use ANSI
standard Z358.1, “Emergency Eyewash
and Shower Equipment,” as a
reference.® This standard contains
specific design and performance criteria
that safety showers must meet, such as
flow rate and accessibility. The ANSI
standard defines an emergency shower
as “‘a device specifically designed and
intended to deliver a flushing fluid in
sufficient volume to cause that fluid to
cascade over the entire body.” DOE
requested comments on whether a
definition of safety shower showerhead
is needed and, if so, whether it is
appropriate to define a safety shower
showerhead as “‘a showerhead that is
designed to meet the requirements of
ANSI standard Z358.1.” DOE received
comments on the incorporation of a
definition of safety shower showerhead
consistent with the requirements of
ANSI standard Z358.1 from NSF and
PMI, which expressed support for
inclusion of a definition of safety
shower showerhead. (NSF, No. 22 at p.
2; PMI, No. 23 at p. 3) Kohler indicated
it had no comments on adding a
definition for safety shower
showerhead. (Kohler, No. 27 at p. 1)

After considering the comments
received on the NOPR in regard to this
proposal, and reviewing potential
definitions for “safety shower
showerhead,” DOE was unable to
identify a definition that would clearly
distinguish these products from the
showerheads covered under EPCA.
Because of the additional confusion that
may be caused by adoption of an
unclear definition, DOE is declining to
adopt a definition for the term “‘safety
shower showerhead” in this final rule.
DOE may consider adopting a definition
for this term in a future rulemaking.

6 For example, see Title 8 of the California Code
of Regulations, Section 5162, “Emergency Eyewash
and Shower Equipment.”

2. Test Procedure for Showerhead Flow
Control Insert

In addition to setting forth water
conservation standards for
showerheads, EPCA also provides that
showerheads must comply with the
design requirement of section 7.4.3(a) of
ASME/ANSI standard A112.18.1M—
1989 (42 U.S.C. 6295(j)(1)), which
requires that if a flow control insert is
used as a component of a showerhead,
the showerhead must be manufactured
such that a pushing or pulling force of
8 Ibf or more is required to remove the
insert.

The current text of 10 CFR 430.32(p)
requires that all showerheads
manufactured after January 1, 1994,
meet the requirements of ASME/ANSI
Standard A112.18.1M-1996, 7.4.4(a)
(the updated version of the ASME/ANSI
provision referenced by EPCA, section
7.4.3(a) of ASME/ANSI A112.18.1M—
1989). As part of this final rule, DOE is
incorporating this requirement directly
into the text of 10 CFR 430.32(p) in
place of a reference to the section 4.11.1
of ASME A112.18.1-2012, which is the
updated version of the same provision
in section 7.4.4(a) of ASME/ANSI
A112.18.1M-1996. However, DOE has
not established a test method to
determine whether showerheads meet
the flow control insert retention design
requirement. In the May 2012 NOPR,
DOE did not propose changes to the
showerhead design requirement but
noted that no version of ASME
A112.18.1 provides a specific test
procedure for verifying that a flow
control insert remains mechanically
retained when subjected to 8 lbf. DOE
requested comments and information on
prospective methods of verifying that
the design requirement applicable to the
flow restrictor has been met, as well as
comments and information on
showerhead designs that may
complicate verification of the 8 1bf
requirement or make verification of the
design requirement unnecessary. 77 FR
at 31747 (May 30, 2012).

Based on the comments received in
response to the May 2012 NOPR and
subsequent research, DOE proposed in
the April 2013 SNOPR a test method for
validating that a given showerhead
meets the flow control insert design
requirement. DOE received a number of
comments in response to the SNOPR
expressing concerns about DOE’s
proposed test method. (NSF, No. 22 at
p- 2, PMI, No. 23 at p. 3, Kohler, No. 27
at p. 2, Chicago Faucet, No. 28 at p. 2,
and Moen, No. 30 at p. 2) On July 30,
2013, DOE held a public meeting to
explain the proposal in greater detail
and to gather additional comments and

information about the concerns of
stakeholders and the practices currently
used by manufacturers to verify
compliance with the retention
requirement. Because of the comments
received during the NOPR and SNOPR
comment periods and at the subsequent
public meeting, DOE believes further
investigation of this issue is necessary to
understand clearly any prospective
impacts of the proposed test procedure
prior to finalizing a test method.
Therefore, DOE has decided to address
this proposal as part of a subsequent
notice.

3. Showerhead Leakage

During the July 2012 public meeting,
NRDC commented that the showerhead
test procedure should clearly state that
ball joint leakage from showerheads
should be accounted for either by
separately measuring and adding
leakage to the flow rate determined per
section 5.4 of ASME A112.18.1-2011
(since incorporated into the same
section of ASME A112.18.1-2012), or by
capturing leakage during the flow rate
test itself. (NRDC, Public Meeting
Transcript, No. 11 at p. 23) Joint written
comments submitted by NRDC and
ASAP echoed this comment. (NRDC/
ASAP, No. 14 at pp. 1-2) DOE
recognizes that there can be leakage in
plumbing systems and agrees that
leakage from a ball joint integral to a
showerhead should be captured in the
overall; flow rate

In addition, DOE believes that
proposed amendments to the DOE test
procedure, which reference ASME
A112.18.1, adequately capture ball joint
leakage. ASME A112.18.1 has two
optional discharge capacity test
schematics allowed for testing flow rate:
(1) A metered test set up that measures
the flow rate through the specimen, as
provided in section 5.4.2.2(c) or; (2) a
time-volume test set up, which collects
showerhead flow in a receiving
container over a given period of time to
calculate flow rate, as provided in
section 5.4.2.2(d). The metered test set
up measures all of the flow through the
specimen and therefore will capture ball
joint leakage. The time-volume test set
up will account for ball joint leakage as
long as the container is placed in such
a way as to capture all of the flow from
the showerhead. Also, DOE notes that
ASME A112.18.1, section 5.3.5, sets a
maximum leakage rate of 0.01 gallons
per minute (gpm) from showerhead ball
joints. While DOE does not require
compliance with this provision, it
serves as an indication that the amount
of leakage expected for products that
comply with current industry standards
is relatively small. Based on this
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information, DOE will not require a
separate test procedure to measure ball
joint leakage, but considers ball joint
leakage a part of the total flow rate of
a showerhead and has included an
instruction in the showerhead test
procedure in Appendix S that if the
time/volume method is used, the
container must be positioned as to
collect all water flowing from the
showerhead, including any leakage from
the ball joint.

4. Showerhead Test Pressure

At the July 24, 2012 public meeting,
NRDC stated that the requirement in
ASME A112.18.1-2011 that
showerheads be tested at 80 pounds per
square inch (psi) is not representative of
pressures experienced in an installation
and, in fact, is excessive. (NRDC, Public
Meeting Transcript, No. 11 at pp. 22-23)
ICC agreed with NRDC that the 80 psi
test pressure is excessive and urged
DOE to “correct this obviously excessive
number.” (ICC, Public Meeting
Transcript, No. 11 at pp. 24-25)
Although ICC presented anecdotal data
at the public meeting, no one provided
technical information to DOE as part of
the written comments regarding
pressures experienced in actual
showerhead installations. Additionally,
in the public meeting ICC stated that the
pressure experienced by a showerhead
“depends on the supply pressure and
that varies significantly as you move
across the country, and depends
significantly on the shower valve and
the plumbing system.” (ICC, Public
Meeting Transcript, No. 11 at p. 26)

Currently DOE does not have
sufficient data to provide a basis for
revising the showerhead test pressure
specified in ASME A112.18.1.
Therefore, this final rule does not
amend the test pressure for
showerheads, but retains the 80 psi
requirement present in ASME
A112.18.1.

5. Use of Time-Volume Test Method

During the public meeting, NRDC
questioned the efficacy of the time-
volume test method for showerheads in
ASME A112.18.1 and indicated that this
test method may increase the amount of
error in measured flow rates compared
with tests using a flow meter,
particularly due to leakage in the fixture
and water splashing out of the receiving
vessel during testing. (NRDC, Public
Meeting Transcript, No. 11 at pp. 22-24)
In their joint written comments, NRDC
and ASAP stated that Figure 3 in the
ASME A112-18.1 test procedure has
shortcomings, including the following:
(1) It cannot ensure that water will not
splatter out of the container during the

test; (2) it lacks instructions for
measuring the volume of water
collected; (3) it does not specify the
incremental resolution of the receiving
vessel; (4) it does not provide specifics
for timing the test; (5) it does not state
how many times the test must be
repeated; and (6) it does not provide a
method for weighting or averaging the
results of multiple tests. NRDC and
ASAP concluded that the time-volume
test method set forth in ASME
A112.18.1 “is not specified in sufficient
detail to ensure accurate and repeatable
results, and should not be part of the
federal test method.” (NRDC/ASAP, No.
14 at p. 2) DOE understands the
concerns of NRDC and ASAP regarding
these issues. However, DOE’s review of
the updated test procedure for
showerheads provided no evidence that
the time-volume test method in ASME
A112.18.1 does not meet the statutory
requirement for DOE to prescribe test
procedures that are reasonably designed
to produce test results that measure
water use during a representative
average use cycle or period of use. (42
U.S.C. 6293(b)(3)) Thus, this final rule
retains the option to use the time-
volume test method as specified in
ASME A112.18.1.

6. Testing of Shower Tower Assemblies

In the April 2013 SNOPR, DOE sought
to clarify how the requirements of the
DOE test procedure apply to shower
tower (also known as “shower panel”)
assemblies. DOE provided context by
explaining that “the term shower tower
is typically used in reference to single
supply fittings that are designed for
attachment to one or more hot and cold
water connections in a shower or bath
and that are composed of at least one
showerhead and one or more body
sprays, but that may also include a
hand-held showerhead and either a
valve for selecting spraying
components, a thermostatic mixing
valve, or both.”” 78 FR at 20835 (Apr. 8,
2013). Because DOE had proposed in
the SNOPR a definition of the term
“showerhead” that did not include body
sprays, DOE also proposed in the
SNOPR requiring parties to turn off the
body spray component(s) of shower
towers during testing of the integral
showerhead. 78 FR 20835 (Apr. 8,
2013).

NRDC and ASAP and MaP submitted
comments disagreeing with DOE’s
proposal to require that body sprays be
turned off when testing a shower tower.
NRDC and ASAP stated that the
“approach will yield test results that are
not indicative of the water consumption
in actual practice . . .”” (NRDC/ASAP,
No. 26 at p. 2) MaP stated that “there

is no reason to ‘turn off’ a portion of a
water using system simply because it is
not considered to be included within
the strict definition of a showerhead.”
(MaP, No. 29 at p. 2) Conversely, Kohler
and Moen agreed with DOE’s proposal
to turn off body spray components of
shower towers for testing. (Kohler, No.
27 at p. 1; Moen, No. 30 at p. 2)

Based on the comments received and
further research into shower towers/
shower panels, DOE concluded that
these products contain components that
are currently subject to water
conservation standards, namely
showerheads and hand-held
showerheads. Therefore, in the final
rule DOE requires that when testing
shower towers/shower panels, the
showerhead portion that is subject to
standards must be tested in accordance
with the DOE test procedure. When
testing a covered product for maximum
flow in accordance with Appendix S,
which incorporates by reference ASME
A112.18.1 section 5.4, the full flow shall
be diverted to the covered component
being tested. Where it is not possible to
isolate the portion of the shower tower
subject to the water consumption
standard, all components shall be
flowing at the maximum rate and the
showerhead measured separately.

B. Water Closets and Urinals

1. Dual-Flush Water Closets

In the May 2012 NOPR, DOE
proposed a test method to account for
the reduced average water use of dual-
flush water closets, which are capable of
being flushed in either a full-volume
flush mode (full flush) or in a reduced-
volume mode (reduced flush). Under
the proposed test procedure, the flush
volume of the reduced flush would be
measured using section 7.4 of ASME
A112.19.2 in the same manner as the
full flush, and the average
representative water use would be
calculated using the composite average
of two reduced flushes and one full
flush. 77 FR at 31746 (May 30, 2012).
This proposed method was based upon
the test method used by the
Environmental Protection Agency (EPA)
WaterSense program 7 for measuring the
flush volume of dual-flush water closets
and used a weighted average of the full
and reduced flush volumes.

However, since the Federal water
consumption standard is based upon the

7 WaterSense is a voluntary partnership program
administered by the EPA that, among other
activities, promotes water conservation by
providing certification and labeling for water
consuming products, including water closets, that
meet certain water conservation standards. Further
information is available at www.epa.gov/
WaterSense/index.html.
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maximum water use, DOE did not
propose to make this test method the
required means for testing dual-flush
water closets for the purposes of
certification in accordance with 10 CFR
part 429. Rather, the intent in including
this test method was to provide
manufacturers with a potential means to
evaluate the representative water use of
these products under conditions of
expected consumer use for the purposes
of labeling and other representations.
For products that do not have dual-flush
capability, the method required for
certification would remain the standard
full-flush volume test procedure.

In response to the NOPR, DOE
received several comments that opposed
incorporation of the proposed test
method for dual-flush products. The
Alliance for Water Efficiency (AWE),
Kohler, Moen, and Sloan Valve
commented that because of DOE’s
statutory authority, which addresses
only the maximum water use of water
closets, dual-flush water closets should
only be tested in full-flush mode in
accordance with ASME A112.19.2.
(AWE, No. 13 at p. 2; Kohler, No. 9 at
Pp- 2-3; Moen, No. 4, p. 2; Sloan Valve,
No. 12, p. 2). Also, AWE, ICC, Kohler,
MaP, Moen, NRDC and ASAP, and
Sloan Valve stated that the weighted-
average approach was unproven and
that the particular ratio required further
evaluation to confirm its
representativeness. (AWE, No. 13 at p.
2; ICG, Public Meeting Transcript No. 11
at pp. 36—37; Kohler, No. 9 at pp. 2— 3;
MaP, No. 10 at pp. 3—4; Moen, No. 4 p.
2; NRDC/ASAP, No. 14 at pp. 3—4; Sloan
Valve, Public Meeting Transcript, No.
11 at pp. 38—39) In addition, Kohler,
Moen, and Sloan Valve stated that
confusion in the marketplace might
result if DOE were to issue a method
different from the WaterSense method
to determine the representative average
flush volume for dual-flush water
closets. (Kohler, No. 9 at pp. 2—-3; Moen,
No. 4 at p. 2; Sloan Valve, No. 12 at p.
2)

As a result of these comments, DOE
proposed in the April 2013 SNOPR to
not include a dual-flush test method in
appendix T to subpart B of 10 CFR part
430, and instead to indicate specifically
in §429.30 of 10 CFR part 429 that the
flush volume to be reported to DOE in
certifications of compliance for water
closets is the full-flush volume. The
California Investor Owned Utilities (CA
I0Us) subsequently submitted multiple
comments that revolved around the
issue of adopting test procedures to
accurately estimate flush volume of
dual-flush water closets. Specifically,
the CA I0Us commented that: (1) DOE
should establish an appropriate ratio of

full-volume to reduced-volume flushes
that is to be used in determining a
representative flush volume for dual-
flush water closets; (2) there is evidence
that a 2:1 ratio is too high and is
variable, depending on the application;
(3) DOE should conduct research to
determine the appropriate ratio; (4) a
nationally established representative
flush volume would resolve conflicts
between different test procedures
adopted by states and lessen the burden
on manufacturers; (5) the definition of a
water closet needs to be modified to
incorporate the ratio of reduced- to full-
volume flushes; (6) if DOE intends to
establish a standard based on effective
flush volume, DOE should use this
rulemaking to develop a test procedure;
and (7) manufacturers should be
required to certify dual-flush water
closets for both flush rates. (CA IOUs,
No. 24 at pp. 2-3) NRDC and ASAP
stated that they believe DOE should
establish a procedure for representative
average flush rate for dual-flush water
closets, but recommended that this be
done in another rulemaking. (NRDC/
ASAP, No. 26 at p. 3)

In contrast with these comments,
Chicago Faucets submitted a comment
that stated, “We believe that the DOE
mandate is to enforce the maximum
flush volume of 1.6 gallons per flush
(gpd).
The best method to achieve this is to
maintain the references to the test
protocols of the ANSI accredited
standard ASME A112.19.2/CSA B45.1.
There is no justification for DOE to
create a new standard.” Chicago Faucets
added that it believes a 2:1 ratio of
reduced- to full-volume flush is
conservative, and that 3:1 or 4:1 is likely
more representative of actual water use
in dual-flush water closets. (Chicago
Faucets, No. 28 at p. 2)

For clarification, DOE did not intend
to establish through its proposal a
separate standard for dual-flush
products or to require separate
certification requirements for these
products, and emphasizes that
manufacturers of any type of covered
water closet are only required to certify
maximum water use (see 10 CFR
429.30(b)(2)). DOE also notes that the
manufacturer would not have been
required under the NOPR proposal to
test dual-flush toilets in both the full-
flush modes and the reduced-flush
modes if the manufacturer did not
intend to make representations
regarding average water use of dual-
flush water closets.

However, based on the comments
submitted, DOE has determined that it
does not have sufficient evidence on
which to base a test procedure for

average representative water use for
dual-flush water closets. Therefore, DOE
is not adopting a test procedure to
calculate average representative water
use for dual-flush water closets.

Regardless, DOE emphasizes that
because DOE is not adopting a test
procedure to calculate average
representative water use for dual-flush
water closets, manufacturers,
distributors, retailers, and private
labelers are not permitted to make any
representations of water use (e.g.,
average representative water use
reflecting an average of the full and
reduced flush modes) for dual-flush
water closets other than the maximum
flush volume. Under 42 U.S.C.
6293(c)(1) and (2), none of these
regulated parties may make any
representation with respect to the water
use of a water closet unless that
representation is based on testing
conducted in accordance with the
relevant DOE test procedure. In this
case, because DOE is not adopting a test
procedure to calculate average
representative water use, parties may
not state, in writing or in any broadcast
advertisement, a specific value for the
average representative water use of a
dual-flush water closet. Reported flush
volumes may only represent the flush
volume of the full-flush mode in
accordance with the DOE test
procedure. Parties may state that a dual-
flush water closet complies with the
requirements of EPA’s WaterSense
program, either in writing or through
use of the appropriate WaterSense label,
as long as such representations are made
in accordance with EPA specifications
and such representations do not include
a specific value of average
representative water use.

During the July 24, 2012 NOPR public
meeting, ASAP inquired whether
WaterSense would be required to use
the same test procedure proposed by
DOE in the NOPR for representative
average water use for dual-flush water
closets. (ASAP, Public Meeting
Transcript, No. 11 at p. 33) This rule is
not adding a test procedure for
representative average water use of dual
flush water closets and therefore will
have no effect on the WaterSense
specification. In addition, since
WaterSense is a voluntary program, the
specifications for labeling WaterSense
products may include additional
requirements that are beyond the
requirements of the DOE test procedure
as long as the DOE test procedure is the
basis for measuring water consumption.

At the July 24, 2012 NOPR public
meeting, ICC inquired whether dual-
flush devices intended to retrofit single
flush flushometer-style water closets are
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required to meet the appropriate flush
volume standards. (ICC, Public Meeting
Transcript, No. 11 at p. 38) (See 10 CFR
430.32(q).) Retrofit devices are not
covered products because they do not
meet the definition of a water closet in
10 CFR 430.2 and therefore are not
required to be tested under the DOE test
procedures for maximum flush volume.

2. Static Test Pressure for Flushometer
Valve Siphonic and Blowout Water
Closets

In written comments submitted to
DOE following publication of the May
2012 NOPR, NRDC and ASAP
recommended that DOE evaluate the
effect of averaging test results that have
been obtained at different test pressures
of siphonic flushometer style water
closets, which is the general method
used in both ASME/ANSI A112.19.6—
1995 referenced in the DOE test
procedure for water closets and in the
newer ASME A112.19.2-2008. (NRDC/
ASAP, No. 14 at p. 2) NRDC and ASAP
further suggested that DOE should
require reporting of the higher water
consumption value obtained by (1)
averaging three tests at 80 psi and (2)
averaging three tests at 35 psi for
siphonic flushometer water closets and,
at a minimum, should discard the 2:1
ratio of test results at the lower pressure.
(NRDC/ASAP, No. 14 at p. 2) Although
not specifically mentioned by NRDC
and ASAP in their comments, DOE also
proposed in the May 2012 NOPR to
require an additional low pressure test
at 45 psi for blowout flushometer water
closets that would result in a 2:1 ratio
of results. 77 FR at 31745.

In the April 2013 SNOPR, DOE agreed
that the use of a 2:1 ratio for averaging
water consumption of flushometer
siphonic and blowout water closets at
the pressures currently indicated in
Table 5 of ASME A112.19.2-2008 could
lead to results that are not
representative across a range of
pressures. For this reason, DOE
proposed that the test pressures for
flushometer valve water closets with a
siphonic bowl be 80 psi and 35 psi. For
flushometer valve water closets with a
blowout bowl, DOE proposed that the
test pressures be 80 psi and 45 psi.
According to this proposal, the test shall
be run three times at each pressure as
specified in section 7.4.3, ‘Procedure,”
of ASME A112.19.2-2008. 78 FR at
20842.

In comments on the April 2013
SNOPR, NSF, PMI, IAPMO, Kohler, and
Chicago Faucet stated that the
requirements in Table 5 of ASME
A112.19.2—-2008 were published
incorrectly. (NSF, No. 22 at p. 3; PMI,
No. 23 at pp. 5—6; IAPMO, No. 25 at p.

2; Kohler, No. 27 at pp. 2-3; Chicago
Faucet, No. 28 at p. 2) The commenters
stated that the ASME A112 committee
has addressed the error and in 2013 will
publish a revision to the standard
mirroring DOE’s April 2013 SNOPR
proposal.?

NRDC and ASAP re-stated their
recommendation that, in order to ensure
that test reporting does not obscure
efficiency actually experienced by
building owners, DOE “should require
reporting of the higher water
consumption value obtained by the
average of three tests at 80 psi and the
average of three tests at 35 psi. At a
minimum, these values should be
reported separately even if averaging is
permitted to demonstrate compliance.”
(NRDC/ASAP, No. 26 at p. 3)

Based on the comments received in
response to the SNOPR, DOE, in this
final rule, adopts the requirement that
water consumption tests be conducted
at two static pressures, with three tests
at each pressure (i.e., six total tests,
rather than nine). For flushometer valve
water closets with a siphonic bowl, DOE
requires that the test pressures be 80 psi
and 35 psi. For flushometer valve water
closets with a blowout bowl, DOE
requires that the test pressures be 80 psi
and 45 psi. According to this
amendment, the water consumption test
shall be run three times at each pressure
as specified in section 7.4.3,
“Procedure,” of ASME A112.19.2-2008.
The recorded flush volume for each
tested unit shall be the average of the
total flush volumes obtained over the
range of pressures specified above.

3. Water Closet and Urinal Sensor-
Activated Flush Testing

NRDC and ASAP commented that
water closet and urinal flush valves that
are activated automatically by a sensor
are not adequately tested under the
ASME test procedures. NRDC and ASAP
claimed that these types of sensor-
activated flush valves can cause
“phantom flushing” (i.e., unintended
flushing by the sensored-valve) and lead
to excessive water use. NRDC and ASAP
requested that DOE develop test
procedures to address this issue.
(NRDC/ASAP, No. 14 at p. 3) While
DOE understands that such phantom
flushing may be a concern, the DOE
water consumption standards for water
closets and urinals, found at 10 CFR
sections 430.32(q) and 430.32(r),

8 At the time of this final rule, ASME A112.19.2—
2013 had just been published. Because DOE did not
have sufficient time in which to review the revised
version, DOE was unable to incorporate the revised
version by reference in this rule. DOE will consider
adoption of the 2013 version of A112.19.2 in a
future rulemaking.

respectively, are measured in gallons
per flush and do not include annual
water consumption. While phantom
flushes affect the annual water
consumption of these products, they do
not affect the water use of a single flush.
The test procedures for flush valves for
water closets and urinals are only
intended to measure the flush volume of
a single flush. The purpose of this
rulemaking is to update the DOE test
procedures. Introduction of a new test
procedure for sensor-activated flush
valves is outside of the scope of this
rulemaking.

4. Test Procedure Amendments for
Gravity Flush Tank Water Closet Trim
Adjustments

In written comments submitted to
DOE and in oral comments made during
the July 24, 2012 NOPR public meeting,
NRDC and ASAP urged DOE to consider
requiring manufacturers to adjust the
tank trim components to the maximum
flush volume setting during testing.
(NRDC, Public Meeting Transcript, No.
11 at pp. 70-71; NRDC/ASAP, No. 14 at
p- 3) The term “tank trim” refers to the
components in the tank that can be
adjusted by the consumer such as the
water level, fill valve timing, and related
components. While DOE’s current test
procedure does not address this issue,
ASME A112.19.2-2008, section 7.1.2,
specifies that for gravity flush tank
water closets, the water level in the tank
and fill time shall be adjusted in
accordance with the manufacturer’s
instructions and specifications at each
test pressure. Table 5 in ASME
A112.19.2-2008 specifies that
“[aldjustments to tank trim components
shall be permitted only when changes to
test pressures are indicated” and that
“[n]o adjustments shall be allowed
between tests employing like
pressures.” These provisions ensure that
once the trim is set to the
manufacturer’s specifications, the water
level and fill time adjustments remain
the same for tests that use like
pressures, which simulates how water
closets are used in real-world
application.

After receiving comments from NRDC
and ASAP, DOE investigated water
closet manufacturers’ instructions on
gravity flush tank trim adjustments.
Based upon a review of installation
instructions for representative models
from eight separate manufacturers,
which represent a significant sampling
of major manufacturers of tank-type
water closets currently on the market,
DOE believes it to be likely that the
majority of manufacturers’ installation
instruction manuals for gravity flush
tank water closets specify the tank water
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level and also provide directions on
adjusting the tank’s water level.
However, DOE found that few
manufacturers provide information on
the recommended adjustment of other
trim components, such as the flapper
valve or fill valve. Section 7.1.2 of
ASME A112.19.2-2008 only specifies
adjustments made to the tank water
level and fill time and does not specify
adjustments made to other trim
components such as the flapper valve.
Taking into account the variety of water
closet designs on the market, it is
unclear whether the impact on flush
volume of trim adjustments that are not
specified in manufacturer’s instructions
or in ASME A112.19.2-2008 is
significant.

Based on these findings, in the April
2013 SNOPR, DOE proposed to amend
the test procedures for gravity flush tank
toilets to require that, at each test
pressure specified in Table 5 of ASME
A112.19.2-2008, trim components of
gravity flush tank water closets that can
be adjusted to cause an increase in flush
volume, including (but not limited to)
the flapper valve, fill valve, and tank
water level, be set in accordance with
the printed installation instructions
supplied by the manufacturer. For
products with instructions that do not
specify trim setting adjustments, DOE
proposed to require that these trim
components be adjusted to the
maximum water use setting so that the
maximum flush volume is produced
without causing the water closet to
malfunction or leak. In this context,
DOE interprets ‘“‘malfunction or leak” to
mean that the product is otherwise
unable to meet the requirements of the
ASME A112.19.2 standard for basic
functionality. In addition, the water
level in the tank would be set to the
maximum level indicated in the printed
installation instructions supplied by the
manufacturer or the water line indicated
on the tank itself, whichever is higher.
DOE also proposed to require that if the
product’s installation instructions or the
water closet tank do not indicate a water
level, the water level must be adjusted
to 1 £0.1 inches below the top of the
overflow tube or 1 + 0.1 inches below
the top rim of the water-containing
vessel (for gravity flush tank water
closets that do not contain an overflow
tube) for each designated pressure
specified in Table 5 of ASME
A112.19.2-2008.

In response to this proposal in the
SNOPR, American Standard, NSF, PMI,
and Chicago Faucets submitted
comments stating that trim adjustments
to gravity tank water closets are already
covered in ASME A112.19.2-2008, and
that there is no need to deviate from this

national standard. These comments also
stated that any adoption of changes to
trim adjustments should be managed by
ASME through a consensus process.
(American Standard, No. 21 at p. 1;
NSF, No. 22 at p. 3; PMI, No. 23 at p.

5; Chicago Faucets, No. 28 at p. 2)
American Standard argued that
consumers would be less satisfied with
the proposed adjustments because of the
reduced water pressure brought about
by a lower water level. (American
Standard, No. 21 at p. 1)

Chicago Faucets specifically
commented that proposed trim
adjustments will not reduce water
consumption in water closets and
“adjusting the time of the fill valve in
a wash down gravity flush water closet
does not affect the flush volume . . ..
If the valves are not adjustable then the
instructions are not relevant.”” (Chicago
Faucets, No. 28 at p. 2)

Comments received from Kohler and
IAPMO agreed with DOE’s proposed
gravity tank water closet trim
adjustments and states that a majority of
manufacturers provide adequate
instructions pertaining to proper tank
component settings at the intended
flush volumes. (Kohler, No. 27 at pp. 2—
3; IAPMO, No. 25 at p. 2)

Based on comments received and
research conducted, DOE has concluded
the specifications in ASME A112.19.2—
2008 may not be adequate to ensure that
manufacturers test gravity tank water
closets at the maximum flush volume.
DOE does not believe that trim
adjustments will cause consumers to be
less satisfied with the water closet
performance. The water closet design
should provide a proper flush
performance that does not exceed the
maximum flush volume, and the tank
water level and other component
settings (such as the flapper valve)
should be adequate in meeting this
requirement. Therefore, in this final
rule, DOE is establishing a requirement
that at each test pressure specified in
Table 5 of ASME A112.19.2-2008, trim
components of gravity flush tank water
closets that can be adjusted to cause an
increase in flush volume, including (but
not limited to) the flapper valve, fill
valve, and water tank level, shall be set
in accordance with the printed
installation instructions supplied by the
manufacturer. For products with
instructions that do not specify trim
setting adjustments, trim components
shall be adjusted to the maximum water
use setting so that the maximum flush
volume is produced without causing the
water closet to malfunction or leak. In
this context, DOE interprets
“malfunction or leak” to mean that the
product is otherwise unable to meet the

requirements of the ASME A112.19.2—
2008 standard for basic functionality. In
addition, the water level in the tank
shall be set to the maximum level
indicated in the printed installation
instructions supplied by the
manufacturer or the water line indicated
on the tank itself, whichever is higher.
If the product’s installation instructions
or the water closet tank do not indicate
a water level, the water level shall be
adjusted to 1 + 0.1 inches below the top
of the overflow tube or 1 + 0.1 inches
below the top rim of the water-
containing vessel (for gravity flush tank
water closets that do not contain an
overflow tube) for each designated
pressure specified in Table 5 of ASME
A112.19.2-2008.

MaP, NRDC and ASAP, and PMI
recommended that DOE follow the
WaterSense specification for gravity
tank water closet trim adjustments and
stated that the WaterSense specification
is a validated procedure that has been
used on thousands of products. (MaP,
No. 29 at p. 2; NRDC/ASAP, No. 26 at
pp- 2-3; PMI, No. 23 at p. 5)
Specifically, NRDC and ASAP stated,
“field adjustability is a significant cause
of excessive water consumption by
nominally compliant tank-type water
closets at the point of use and the US
EPA WaterSense specification for tank-
type toilets incorporates specific
language on field adjustability, and
limits the effects of adjustability to 0.4
gallons per flush in additional
consumption.” NRDC and ASAP went
on to state, “Although the specific
allowance of 0.4 gpf used by
WaterSense should be examined further
by DOE before incorporation into the
federal test procedure, the frame
developed by WaterSense is one that the
Department should consider in this
rule-making.” (NRDC/ASAP, No. 26 at
pp. 2-3)

After consideration of these
comments, DOE will not adopt the
WaterSense specifications for gravity
tank water closet trim adjustments. The
WaterSense specification provides a
special allowance to address field
adjustments to trim settings, which are
outside the scope of the water
consumption test required by DOE and
which may add confusion to
compliance with Federal requirements
if added to the regulations. Specifically,
the WaterSense specification permits
the maximum volume of water that can
be discharged by the water closet when
field adjustment of the tank trim is set
at the maximum use setting to be as
high as the following values: 1.68 gpf for
single-flush water closets and 2.00 gpf
for dual-flush water closets in the full-
flush mode. (See EPA WaterSense
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Specification for Tank-Type Toilets
version 1.1, section 5.2, available at
http://www.epa.gov/WaterSense/docs/
revised_het specification v1.1 050611 _
final508.pdf, or DOE Docket Number
EERE-2011-BT-TP-0061, No. 1, p. 3)
DOE views the water level and trim
settings identified by the manufacturer
through the printed instructions
supplied with the water closet and
marked on the tank as the settings for
expected consumer use, and would
require use of the maximum settings
only in cases where the manufacturer
has provided no instructions or
markings regarding these settings.
Because the allowances in the
WaterSense specification address water
consumption under conditions outside
of those which DOE has previously
determined to be representative of
expected consumer use, DOE declines to
adopt these specifications. DOE notes
that any basic model that, under the
DOE test procedure, must be tested
using the maximum trim setting must
meet the applicable Federal standard
when tested using that maximum trim
setting.

5. Annual Water Consumption Metric

During the July 24, 2012 NOPR public
meeting and in written comments,
NRDC and ASAP proposed that DOE
consider the use of an annual water
consumption metric and associated test
procedure for water closets, reasoning
that “if all new water closets were
required to certify an annual
consumption rate that incorporated a
reasonable limitation on losses due to
leakage, the federal efficiency standard
would more effectively encourage the
use of designs and materials that
eliminate leakage altogether.” (NRDC,
Public Meeting Transcript, No. 11 at pp.
72-73; NRDC/ASAP, No. 14 at p. 4)
More specifically, NRDC and ASAP
recommended the incorporation by
reference of ASME A112.19.5-2011,
“Flush valves and spuds for water
closets, urinals, and tanks,” which
addresses leakage for those products.
(NRDC/ASAP, No. 14 at p. 4)

DOE notes that the purpose of the
current rulemaking is to update the
existing DOE test procedures, which are
prescribed primarily for measuring the
maximum flush volume of water closets
and for verifying compliance with the
applicable Federal water consumption
standards. The Federal standard does
not include a limit on annual water use,
nor do DOE’s test procedures include a
measurement of annual water use.
Further, in accordance with EPCA, DOE
is required to consider the most current
version of industry standards, which do
not address annual water use of these

products. 42 U.S.C. 6293(b)(8) Finally,
DOE does not currently have enough
data to develop a test procedure for
quantifying annual water use of water
closets. Development of such a metric
would likely require consideration of
issues such as usage patterns for the
products, flushing patterns of sensor-
operated valves, and leakage. Thus,
introduction of an annual water use
metric is outside of the scope of the
current rulemaking.

6. Trough Urinal Reporting
Requirements

In the April 2013 SNOPR, DOE noted
that the reporting requirement for
trough urinals in § 429.31(b)(2) requires
reporting of water consumption for
these products in gallons per minute
(gpm). DOE stated that the appropriate
unit of measurement for reporting water
consumption of trough-type urinals
should be gpf in accordance with the
Federal standard contained in 10 CFR
430.32(r) and proposed to update the
requirement in § 429.31(b)(2) to reflect
that the water consumption of urinals be
reported in gpf. 78 FR at 20841.

In response, three interested parties
provided feedback on the proposal. PMI,
IAPMO, and Kohler all commented that
trough-type urinals are not equipped
with a flushing mechanism and
therefore water consumption cannot be
measured using gpf. (PMI, No. 23 at p.
6; IAPMO, No. 25 at p. 2; Kohler, No.

27 at p. 3)

Based on these comments, DOE
reviewed the requirements of 10 CFR
sections 429.31(b)(2) and 430.32(r) and
found that it was in error in the April
2013 SNOPR. DOE water conservation
standards for trough urinals are based
on maximum flow rate (i.e., gallons per
minute, not gallons per flush).
Therefore, DOE withdraws the proposal
set forth in the April 2013 SNOPR to
require water consumption for trough-
type urinals to be reported in gallons
per flush. The language currently
contained in 10 CFR 429.31(b)(2)
regarding the reporting of water
consumption of trough-type urinals will
remain unchanged.

C. Commercial Prerinse Spray Valves

In the May 2012 NOPR, DOE
proposed to update its test procedures
to adopt the industry standard for
prerinse spray valve testing to ASTM
standard F2324-2009. DOE noted in the
NOPR that no changes had been made
to the standard, and that only the date
had been updated from 2003 to 2009. 77
FR 31746 (May 30, 2012). MaP, NRDC,
and Chicago Faucets commented that
test procedures for prerinse spray valves
in ASTM standard F2324—09 were being

updated to reflect new performance
tests that correlate with user
satisfaction. (MaP, No. 10 at p. 5; NRDC,
Public Meeting Transcript, No. 11 at pp.
43-44; Chicago Faucets, Public Meeting
Transcript, No. 11 at pp. 44—45) DOE
notes that it has statutory authority only
as it relates to maximum flow rate of
prerinse spray valves and does not have
statutory authority over product
performance as it relates to user
satisfaction. DOE also notes that the
revised test procedure does not change
the maximum flow rate for prerinse
spray valves. The new version of ASTM
standard F2324 has not been finalized at
the time of this final rule, and DOE
cannot incorporate by reference a draft
test procedure. Thus, this final rule
incorporates by reference ASTM
standard F2324-09 for testing of
commercial prerinse spray valves.

D. Incorporation by Reference of
Standards

1. ASME Standards

In the May 2012 NOPR, DOE
proposed to adopt the updated ASME
standard (ASME A112.18.1M-2011) to
align the DOE test procedures for
faucets and showerheads with industry
practice. 77 FR 31746 (May 30, 2012).
DOE received comments from Moen and
Kohler supporting the incorporation of
the updated ASME standard (Moen, No.
4 at p. 1; Kohler, No. 9 at p. 1). PMI,
Sloan Valve, and AWE also commented
in favor of DOE adopting the updated
reference to ASME A112.18.1, but
included a statement that the standard
should be incorporated in its entirety
without edits, modifications, or
exceptions. (PMI, No. 8 at p. 2; Sloan
Valve, No. 12 at p. 1; AWE, No. 13 at
p. 1) NSF and PMI submitted similar
comments following publication of the
April 2013 SNOPR. (NSF, No. 22 at pp.
2-3; PMI, No. 23 at pp. 2-3) DOE did
not receive any comments objecting to
the proposal.

Subsequently, ASME A112.18.1—
2012, which is identical to ASME
A112.18.1-2011 in the sections
referenced by DOE, has been reviewed
by the American National Standards
Institute (ANSI) and was approved in
December 2012. Furthermore, ASME
A112.18.1-2012 has been adopted by
the Canadian Standards Association
(CSA) as CSA B125.1. DOE has
reviewed ASME A112.18.1-2012 and
finds that it meets the requirements of
42 U.S.C. 6293(b)(7)(B). In response to
the comment that the entire standard
should be incorporated, DOE is only
incorporating those sections relevant to
measurement of the flow rate of these
covered products. Therefore, this final
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rule incorporates by reference section
5.4, Flow Rate, of ASME A112.18.1—
2012, “Plumbing Supply Fittings,” for
faucets and showerheads.

In the May 2012 NOPR, DOE also
proposed to adopt the updated ASME
standard (ASME A112.19.2—-2008) to
align the DOE test procedures for water
closets and urinals with industry
practice. 77 FR 31746 (May 30, 2012).
ASME A112.19.2-2008 has been
reviewed by ANSI and was approved on
August 1, 2008. Furthermore, ASME
A112.19.2-2008 has been adopted by
CSA as CSA B45.1-08. Moen and
Kohler submitted comments supporting
the incorporation of the updated
standard (Moen, No. 4 at p. 2; Kohler,
No. 9 at p. 2). PMI, Sloan Valve, and
AWE also commented in favor of DOE
adopting the updated reference to
ASME A112.19.2-2008, but included a
statement that the standard should be
incorporated in its entirety without
edits, modifications, or exceptions.
(PMLI, No. 8 at p. 3; Sloan Valve, No. 12
at p. 2; AWE, No. 13 at p. 2) NSF and
PMI submitted similar comments
following publication of the April 2013
SNOPR (NSF, No. 22 at p. 3; PMI, No.
23 at p. 5). In response to the comment
that the entire standard should be
incorporated, DOE is only incorporating
those sections relevant to measurement
of the water consumption of these
covered products. DOE has reviewed
ASME A112.19.2-2008 and finds it
meets the requirements of 42 U.S.C.
6293(b)(7)(B).

Therefore, this final rule incorporates
by reference section 7.1, “General,” and
subsections 7.1.1, 7.1.2, 7.1.3, 7.1.4, and
7.1.5 as well as section 7.4, “Water
Consumption Test,” of ASME
A112.119.2-2008, “Ceramic Plumbing
Fixtures,” for water closets. For the
testing of urinals, this final rule
incorporates by reference section 8.2,
“Test Apparatus and General
Instructions,” subsections 8.2.1, 8.2.2,
and 8.2.3 as well as section 8.6, “Water
Consumption Test,” of ASME
A112.19.2-2008, “Ceramic Plumbing
Fixtures.”

2. Automatic Incorporation of Standards

Moen and Kohler recommended that
DOE eliminate a reference to a specific
version of the ASME standards and
instead incorporate language in the CFR
that requires compliance with the latest
revision of the applicable ASME
standard within two years after its
publication by ASME. (Moen, No. 4 at
pp. 1-2; Kohler, No. 9 at pp. 1-2) EPCA
specifies that if the test procedure
requirements of ASME/ANSI standard
A112.18.1M—-1989 and ASME/ANSI
standard A112.19.6—1995 are revised at

any time and approved by ANSI, the
Secretary shall amend the test
procedures to conform to such revised
ASME/ANSI requirements unless the
Secretary determines by rule that to do
so would not meet the requirements of
paragraph 42 U.S.C. 6293(b)(3). 42
U.S.C. 6293(b)(7)(B)—(8)(B) EPCA directs
that any test procedure prescribed or
amended by DOE shall be reasonably
designed to produce test results that
measure water use or estimated annual
operating cost of a covered product
during a representative average use
cycle or period of use, as determined by
the Secretary, and shall not be unduly
burdensome to conduct. 42 U.S.C.
6293(b)(3)(B) Automatically updating
the Code of Federal Regulations (CFR) to
the latest published version of the
ASME standard does not allow DOE to
review the changes made to ensure that
the revisions meet the requirements in
42 U.S.C. 6293(b)(3) regarding
representativeness of measurements and
the associated test burden of the
procedure. It also would not address the
requirement in EPCA for DOE to review
test procedures for all covered products
every 7 years. 42 U.S.C. 6293(b)(1)(A).
Further, the Administrative Procedure
Act requires that any substantive
amendment to an existing rule be
subject to prior notice and an
opportunity for public comment.
Therefore, DOE is not adopting the
recommendation from Moen and
Kohler.

3. ASTM Standard

In the May 2012 NOPR, DOE
proposed to adopt the updated ASTM
standard F2324-09 to align the DOE test
procedures for prerinse spray valve
maximum flow rate measurement with
industry practice. 77 FR 31746 (May 30,
2012). Moen, PMI, MaP, and AWE all
commented in favor of DOE adopting
the updated reference to ASTM
standard F2324-09. (Moen, No. 4 at p.
2; PMI, No. 8 at p. 3; PMI, Public
Meeting Transcript, No. 11 at pp. 42—43;
MaP, No. 10 at p. 5; AWE, No. 13 at p.
2) DOE has reviewed ASTM standard
F2324-09 and finds that it meets the
requirements of 42 U.S.C. 6293(b)(7)(B).
Therefore, this final rule incorporates by
reference ASTM standard F2324—09,
“Standard Test Method for Prerinse
Spray Valves.”

E. Definition of Basic Model

In the May 2012 NOPR, DOE provided
information on the water closet and
urinal basic model definition and
requested comments on the
interpretation of the current definition
of a basic model and factors that DOE
should consider in clarifying the

definition of basic model. DOE
considered evaluation of this issue to be
of importance since the water
consumption of some types of water
closets and urinals, particularly those
that use a flushometer valve, must be
measured by combining a flushing
mechanism and bowl that are
distributed in commerce separately,
which could complicate the
identification of basic models for the
purposes of testing and certification.
During the July 24, 2012 public meeting,
NRDC commented that it is unclear how
DOE expects the valve/bowl pairing
combination to work in practice with
respect to the basic model definition. To
illustrate the lack of clarity, NRDC
pointed to DOE’s own language
indicating that different valve and bowl
combinations could result in different
flush volumes. (NRDC, Public Meeting
Transcript, No. 11 at pp. 60-61) In
follow-up written comments submitted
jointly, NRDC and ASAP stated that
DOE’s explanation in the NOPR of how
the compliance certification accounts
for all possible combinations of a valve
and bowl failed to “clarify how a fixture
manufacturer can establish that its bowl
cannot be paired with a flushing device
that would provide a higher flush
volume and still function properly.”
(NRDC/ASAP, No. 14 at p. 6) NRDC
stated that because DOE is aware of the
variability of flush volume based on the
valve/bowl combination, it must find a
way to verify that products shipped to
commerce can reliably meet the
standard. Finally, NRDC and ASAP
suggested that DOE consider expanding
the definition of “tested combination”
in 10 CFR 430.2 to include information
specific to water closets and urinals
along with their associated flushing
devices. (NRDC/ASAP, No. 14 at p. 6)
NRDC and ASAP also inquired as to
whether new valves shipped into
commerce that are not paired with a
bowl are covered products and require
certification. (NRDC, Public Meeting
Transcript, No. 11 at p. 62; ASAP,
Public Meeting Transcript, No. 11 at p.
64)

Based on the comments received,
DOE further investigated the issues
revolving around the basic model
definition and certification of water
closets and urinals. In the April 2013
SNOPR, DOE provided information on
the definitions of water closet and
urinal contained in ASME A112.19.2
and 10 CFR 430.2, which both state that
these products are receiving vessels
that, upon actuation, convey waste
through a trap to a drainage system. The
flushing device, such as a flushometer
valve, does not meet the definition of a
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water closet or urinal, and therefore is
not itself a covered produce under
DOE’s regulations. 78 FR at 20838 (Apr.
8, 2013). DOE noted that manufacturers
are only required to certify the water
closet bowl or urinal body, but for
proper operation, the receiving vessel
must be paired with a valve during
testing and operation. 78 FR at 20839
(Apr. 8, 2013). Additionally, water
closet bowls and urinal bodies are
designed for specified flush volumes
and must be paired with a valve
designed to deliver that volume to
ensure proper operation.

In order to clarify the requirement for
pairing a valve and bowl together for
testing, DOE proposed to incorporate by
reference section 7.1.5.2 of ASME
A112.19.2-2008, which clearly states
that a flushometer valve must be
connected to the test bowl, and specifies
that while conducting the water
consumption test the valve is required
to maintain a peak flow rate. 78 FR at
20839 (Apr. 8, 2013). A similar
provision for flushometer urinals was
proposed to be incorporated in the May
2012 NOPR. 77 FR at 31745 (May 30,
2012). DOE further proposed to modify
the certification requirements in 10 CFR
429.30(b)(2) for water closets and
429.31(b)(2) for urinals to require
manufacturers to identify the
flushometer valve that was used during
the water consumption test.

Following the April 2013 SNOPR,
NRDC and ASAP again commented on
the definition of basic model and
certification requirements. NRDC and
ASAP stated that the proposal fails to
require the valve that is actually
shipped to be tested and certified and
also points out that there is no way to
establish that the flush volume rating of
the valve used in the test represents the
valve flush volume that will be paired
with the covered product because other
valves are not subject to federally
recognized testing and certification. The
comment lists other key attributes that
NRDC and ASAP believe DOE’s
proposal fails to account for, which
include the following: (1) The product
category for flushometer water closets
and urinals should encompass the valve
and the china because neither alone
would meet the product definition; (2)
flushometer valves are commonly
shipped separately from the china; (3)
water closet bowls and urinal bodies are
often shipped without a valve; and (4)
ASME A112.19.2-2008 is essentially a
test of the valve. (NRDC/ASAP, No. 26
at pp. 3—4). NRDC and ASAP restated
their previous proposal that DOE
include language in 10 CFR 430.2,
“Tested Combination” to include
language and procedures specific to

water closets and urinals and their
associated flushing devices.

DOE also received comments from
NSF, PMI and IAPMO that supported
the definition of basic model proposed
by DOE in the April 2013 SNOPR as
well as the incorporation of ASME
A112.19.2-2008, Section 7.1.5.2. (NSF,
No. 22 at p. 4; PMI, No. 23 at p. 6;
IAPMO, No. 25 at p. 2) Kohler requested
clarification that the “valve” is meant to
refer to a flushometer valve and not a
flush valve housed in a toilet tank.
Kohler further stated that standard
industry practice ““is such that if a
specific flushing device is required to be
used with a fixture, this requirement is
indicated on the fixture specification
sheet. In the event the fixture
specification sheet does not indicate a
specific flushing device, any flushing
device that operates at the rated marking
on the fixture can be used.” (Kohler, No.
27 atp. 3)

In response to these comments, DOE
notes that the purpose of the
information presented in both the May
30, 2012 NOPR and April 8, 2013
SNOPR was not to change the existing
definition of a basic model of a water
closet or urinal, but to clarify for
manufacturers how individual models
could be grouped together as a single
basic model for the purposes of testing
and reporting water consumption in
accordance with 10 CFR 429.12.
Reported consumption must be based
on the maximum flow for a given valve/
china combination. When a
manufacturer certifies a given pairing as
a basic model, an assurance is provided
to DOE that the rating, based on the
basic model pair, represents the
maximum flush volume that the basic
model pair is designed to provide.

Therefore, in this final rule, DOE
retains the existing definition of basic
model for water closets and urinals, and
incorporates by reference section 7.1.5.2
of ASME A112.19.2-2008, which clearly
states that a flushometer valve must be
connected to the test bowl and specifies
that while conducting the water
consumption test for water closets, the
valve is required to maintain a peak
flow rate. However, because the
addition of new items to the existing
reporting requirements requires separate
review that is not being conducted as
part of this rulemaking, DOE declines to
adopt the requirement that the
flushometer valve used during the water
consumption testing of water closets
and urinals be included on the
certification report, and will address
that proposal as part of a separate
rulemaking.

F. Statistical Sampling Plans

In the May 2012 NOPR, DOE
requested comment on the provisions of
the statistical sampling plans for
faucets, showerheads, water closets,
urinals, and commercial prerinse spray
valves specified in 10 CFR sections
429.28, 429.29, 429.30, 429.31, and
429.51, including the confidence limits
and potential revisions to the respective
sampling plans that might better reflect
the level of repeatability that is
achievable for each test. 77 FR 31746
(May 30, 2012). Moen, PMI, Kohler,
Sloan Valve, and AWE all supported
retaining the existing statistical
sampling plans and no dissenting
comments were received. (Moen, No. 4
at p. 4; PMI, No. 8 at pp. 4-5; Kohler,
No. 9 at p. 4; Sloan Valve, No. 12 at p.
3; AWE, No. 13 at p. 3) Therefore, in
this final rule DOE retains the existing
statistical sampling plans without
change.

G. Information To Be Provided in
Certification Reports

In the May 2012 NOPR, DOE
proposed to retain the existing general
reporting requirements as they are listed
in 10 CFR 429.12, as well as product-
specific requirements in 10 CFR 429.28
(for faucets), 429.29 (for showerheads),
429.30 (for water closets), 429.31 (for
urinals), and 429.51 (for commercial
prerinse spray valves). DOE also
proposed to move the rounding
provisions for all five products to 10
CFR part 429 to clarify that rounding of
the final rated value of water
consumption for a basic model should
occur after application of the sampling
statistics. 77 FR 31749. No comments
were received in response to this
proposal.

In the April 2013 SNOPR, DOE
proposed to change the certification
requirements in 10 CFR 429.30(b)(2) for
water closets and 429.31(b)(2) for
urinals to require manufacturers to
identify in their certification reports the
flushometer valve used during the water
consumption test. 78 FR 20839. Under
this proposal, the flushometer valve
listed on the certification report must
represent the flush volume of the water
closet and urinal if used with any other
valve with the same flush volume rating
or less, and must represent the
maximum design flush volume of the
water closet or urinal.

PMI and IAPMO commented that
there was no objection to the reporting
of the flushometer valve used during
testing provided there was no
implication that only the test valve
listed could be used with each tested
water closet bowl] or urinal body. (PMI,
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No. 23 at p. 6; IAPMO, No. 25 at p. 2)
No comments were received opposing
the proposal to require reporting of the
flushometer valve used during testing in
certification reports.

Based on the comments received,
DOE intends to adopt a requirement for
the flushometer valve used during the
water consumption testing of water
closets and urinals to be included on the
certification report. However, because
the addition of new items to the existing
reporting requirements requires separate
review that is not being conducted as
part of this rulemaking, DOE is not
adopting this requirement in this final
rule and will revisit this proposal as
part of a future rulemaking.

H. Changes in Measured Water Use

In any rulemaking to amend a test
procedure, DOE must determine to what
extent, if any, the proposed test
procedure would alter the measured
energy efficiency or energy use, or, in
the case of this rulemaking, water use,
of any covered product as determined
under the existing test procedure. (42
U.S.C. 6293(e)(1)) If DOE determines
that the amended test procedure would
alter the measured water use of a
covered product, DOE must amend the
applicable water conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

In this final rule, DOE incorporates by
reference updated versions of ASME
A112.18.1-2012, test procedure for
faucets and showerheads; ASME
A112.19.2-2008, test procedure for
water closets and urinals; and ASTM
F2324-009, test procedure for prerinse
spray valves. The updated industry
standards incorporate minor
adjustments in test methodology, such
as changes in temperatures and
inclusion of instrument tolerances that
were not previously specified and, DOE
has determined, do not alter the
measured water consumption.

In addition, the final rule adds
rounding instructions for certification
reporting requirements for measures of
water use for these products. Similarly,
the addition of the rounding
instructions for certification reporting
does not affect the measured water
consumption.

Therefore, based on a consideration of
the above, DOE determines that the
amended test procedure would not alter
the measured water use of a covered
product and that revisions to the water
conservation standards due to the
amended test procedure are not
warranted under 42 U.S.C. 6293(e)(2).

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

The Office of Management and Budget
has determined that test procedure
rulemakings do not constitute
“significant regulatory actions” under
section 3(f) of Executive Order 12866,
“Regulatory Planning and Review.” 58
FR 51735 (Oct. 4, 1993). Accordingly,
this action was not subject to review
under the Executive Order by the Office
of Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IRFA) for any rule that by law
must be proposed for public comment,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003 to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR at 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site: http://
www.gc.doe.gov/gc/office-general-
counsel.

DOE reviewed the amendments to the
test procedures for plumbing equipment
including showerheads, faucets, water
closets, urinals and commercial prerinse
spray valves under the provisions of the
Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. DOE certifies that the
amendments would not result in
significant economic impacts on small
entities. The factual basis for this
certification is set forth in this
rulemaking.

For the plumbing equipment
manufacturing industry, the Small
Business Administration (SBA) has set a
size threshold, which defines those
entities classified as “small businesses”
for the purpose of the statute. DOE used
the SBA’s size standards to determine
whether any small entities would be
required to comply with the rule. The
size standards are codified at 13 CFR
part 121. The standards are listed by
North American Industry Classification
System (NAICS) code and industry
description and are available at

www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd
tablepdf.pdf. Plumbing equipment
manufacturers are classified under
NAICS 332913, “Plumbing Fixture
Fitting and Trim Manufacturing,” and
NAICS 327111, “Vitreous China
Plumbing Fixture and China and
Earthenware Bathroom Accessories
Manufacturing.” The SBA sets a
threshold of 500 employees or less for
NAICS 332913, and 750 employees or
less for NAICS 327111, for an entity to
be considered a small business within
these categories.

DOE conducted a focused inquiry into
small business manufacturers of
products covered by this rulemaking.
During its market survey, DOE used all
available public information to identify
potential small manufacturers. DOE’s
research involved the review of industry
trade association membership
directories (including the American
Society of Plumbing Engineers), product
databases (e.g., Federal Trade
Commission (FTC), the Thomas
Register®, California Energy
Commission (CEC), and ENERGY STAR
databases), individual company Web
sites, and marketing research tools (e.g.,
Dun and Bradstreet reports, and Manta)
to create a list of companies that
manufacture or sell plumbing products
covered by this rulemaking. Using these
sources, DOE identified 83
manufacturers of showerheads, faucets,
water closets, urinals, and commercial
prerinse spray valves.

DOE then reviewed this data to
determine whether the entities met the
SBA’s definition of a small business
manufacturer of covered plumbing
products and screened out companies
that do not offer products covered by
this rulemaking, do not meet the
definition of a “‘small business,” or are
foreign owned and operated. Based on
this review, DOE has identified 48
manufacturers that would be considered
small businesses that would be affected
by this rulemaking. Through this
analysis, DOE determined the expected
impacts of the rule on affected small
businesses and whether an IRFA was
needed (i.e., whether DOE could certify
that this rulemaking would not have a
significant economic impact on a
substantial number of small entities).

Table IV.1 stratifies the small
businesses according to their number of
employees. The smallest company has 4
employees and the largest company 375
employees. The majority of the small
businesses affected by this rulemaking
(88 percent) have fewer than 100
employees. Annual revenues associated
with these small manufacturers were
estimated at $492.5 million ($10.3
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million average annual sales per small
manufacturer). According to DOE’s

analysis, small entities constitute 58
percent of the entire plumbing

equipment manufacturing industry
covered by the rule.

TABLE IV.1—SMALL BUSINESS SizE BY NUMBER OF EMPLOYEES

Number of employees

Number of small Percentage of small "
businesses businesses Cumulative percentage

8 16.7 16.7

10 20.8 37.5

3 6.3 43.8

11 22.9 66.7

3 6.3 72.9

1 2.1 75.0

0 0.0 75.0

5 10.4 85.4

0 0.0 85.4

1 2.1 87.5

0 0.0 87.5

0 0.0 87.5

0 0.0 87.5

0 0.0 87.5

0 0.0 87.5

2 4.2 91.7

2 4.2 95.8

2 4.2 100.0

0 0.0 100.0

......................... 48 | i |

As noted in the Background and
Summary sections (I and II) of this rule,
EPCA requires that DOE review its test
procedures for covered products at least
once every 7 years and to amend them
if the Secretary determines that to do so
would provide test procedures that
would more accurately or completely
measure water use and that are not
unduly burdensome to conduct. (42
U.S.C. 6293(b)(1)) To comply with
EPCA, this rule incorporates
amendments to ASME test procedures,
which have been updated for faucets,
showerheads, water closets and urinals.
Additionally, EPCA prescribes use of
the ASTM standard F2324 for
commercial prerinse spray valves,
which is a product that is also covered
in this rulemaking.

Showerheads and Faucets

DOE is updating its test procedures
for showerheads and faucets by
incorporating by reference AMSE
standard A112.18.1-2012. These
incorporated changes involve minor
adjustments in test methodology, such
as changes in temperatures and
inclusion of instrument tolerances that
were not previously specified, none of
which would require any additional
equipment and are not expected to
lengthen the time required to complete
the test. Because there are no major
changes in testing the test procedures,
calculation methodology or certification
requirements associated with these
amendments, DOE has determined there

is no incremental cost burden to small
entities associated with this change.

Water Closets and Urinals

DOE is updating its water closet and
urinal test procedures from those set
forth in ASME/ANSI standard
A112.19.6—-1995 to ASME standard
A112.19.6-2008. The changes involve
minor adjustments in test setup, the
specification of certain instrumentation
tolerances, and minor adjustment to test
pressures, none of which would require
additional equipment or lengthen the
time required to complete the test.
Because there are no major changes in
the test procedures or requirements for
these products, DOE incorporates this
change by reference. The changes
adopted in this rule will not alter
current testing procedures, calculation
methodologies, or enforcement.
Therefore, DOE has concluded there is
no incremental cost burden to small
manufacturers associated with the non-
substantive changes in this rule.

Commercial Prerinse Spray Valves

DOE currently requires that
commercial prerinse spray valves be
tested according to the ASTM ““Standard
Test Method for Prerinse Spray Valves”
(ASTM F2324-03). This rule does not
make any alterations to this test, as it
has not been updated since the 2003
version that DOE incorporated in the
CFR. 70 FR 60407 (Oct. 18, 2005). Thus,
DOE determines there is no incremental
cost burden to manufacturers of

commercial prerinse spray valves
associated with this rule.

As indicated in the discussion
associated with small business listed in
Table IV.1, DOE has analyzed the
manufacturing industry for
showerheads, faucets, water closets,
urinals, and commercial prerinse spray
valves and has determined that 58
percent of all plumbing equipment
manufacturers could be classified as
small entities according to the SBA
classification. Although 58 percent of
the market is a significant portion of the
overall industry, these manufacturers
would not be significantly affected by
this rule because there are no
incremental costs to any entity due to its
implementation. In the absence of
potential cost impacts, the rule by
definition would not have
disproportionate effects on small
businesses.

Based on the criteria outlined above,
DOE has determined that the proposed
testing procedure amendments would
not have a “‘significant economic impact
on a substantial number of small
entities,” and the preparation of an
IRFA is not warranted. DOE will
transmit the certification and supporting
statement of factual basis to the Chief
Counsel for Advocacy of the Small
Business Administration for review
under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

Manufacturers of showerheads,
faucets, water closets, urinals, and
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commercial prerinse spray valves must
certify to DOE that their products
comply with any applicable water
conservation standards. In certifying
compliance, products must be tested
according to the DOE test procedures for
showerheads, faucets, water closets,
urinals, and commercial prerinse spray
valves, including any amendments
adopted for those test procedures. DOE
has established regulations for the
certification and recordkeeping
requirements for all covered consumer
products and commercial equipment,
including showerheads, faucets, water
closets, urinals, and commercial
prerinse spray valves. 76 FR 12422
(March 7, 2011). The collection-of-
information requirement for the
certification and recordkeeping is
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA). Public reporting burden for the
certification is estimated to average 20
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.
This requirement has been approved by
OMB under OMB control number 1910-
1400.

D. Review Under the National
Environmental Policy Act of 1969

In this final rule, DOE amends its test
procedure for showerheads, faucets,
water closets and urinals to improve the
ability of DOE’s procedures to more
accurately account for the water
consumption of these products. DOE
has determined that this rule falls into
a class of actions that are categorically
excluded from review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. Specifically, this rule amends an
existing rule without affecting the
amount, quality, or distribution of water
usage, and, therefore, will not result in
any environmental impacts. Thus, this
rulemaking is covered by Categorical
Exclusion A5 under 10 CFR part 1021,
subpart D, which applies to any
rulemaking that interprets or amends an
existing rule without changing the
environmental effect of that rule.
Accordingly, neither an environmental

assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR at 13735. DOE
examined this final rule and determined
that it will not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the products
that are the subject of this final rule.
States can petition DOE for exemption
from such preemption to the extent and
according to criteria, set forth in EPCA.
(42 U.S.C. 6297(d)) No further action is
required by Executive Order 13132.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “‘Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the

retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this final rule
meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Pub. L. 104—4, 201
(codified at 2 U.S.C. 1531). For a
regulatory action resulting in a rule that
may cause the expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed ‘“‘significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect small
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820; also available at http://
www.gc.doe.gov/gc/office-general-
counsel. DOE examined this final rule
according to UMRA and its statement of
policy and determined that the rule
contains neither an intergovernmental
mandate, nor a mandate that may result
in the expenditure of $100 million or
more in any year, so these requirements
do not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
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Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule will not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this regulation
will not result in any takings that might
require compensation under the Fifth
Amendment to the U.S. Constitution.

J. Review Under Treasury and General
Government Appropriations Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
this final rule under the OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB, a
Statement of Energy Effects for any
significant energy action. A “‘significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any significant energy
action, the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use if the
regulation is implemented, and of
reasonable alternatives to the action and
their expected benefits on energy
supply, distribution, and use.

This regulatory action is not a
significant regulatory action under
Executive Order 12866. Moreover, it

would not have a significant adverse
effect on the supply, distribution, or use
of energy, nor has it been designated as
a significant energy action by the
Administrator of OIRA. Therefore, it is
not a significant energy action, and,
accordingly, DOE has not prepared a
Statement of Energy Effects.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91; 42 U.S.C. 7101), DOE must comply
with section 32 of the Federal Energy
Administration Act of 1974 (FEAA), as
amended by the Federal Energy
Administration Authorization Act of
1977. (15 U.S.C. 788; FEAA) Section 32
essentially provides in relevant part
that, where a proposed rule authorizes
or requires use of commercial standards,
the notice of proposed rulemaking must
inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Attorney General and
the Chairman of the Federal Trade
Commission (FTC) concerning the
impact of the commercial or industry
standards on competition.

The modifications to the test
procedures addressed by this action
incorporate testing methods contained
in section 5.4 of commercial standard
ASME A112.18.1-2012 and sections 7.1,
71.1,7.1.2,7.1.3,7.1.4,7.4, 8.2, 8.2.1,
8.2.2, 8.2.3, 8.6, Table 5, and Table 6 of
commercial standard ASME A112.19.2—
2008. DOE has evaluated these two
versions of these standards and is
unable to conclude whether they fully
comply with the requirements of section
32(b) of the FEAA (i.e., whether they
were developed in a manner that fully
provides for public participation,
comment, and review.) DOE has
consulted with both the Attorney
General and the Chairman of the FTC
about the impact on competition of
using the methods contained in these
standards and has received no
comments objecting to their use.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule before its effective date. The
report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects
10 CFR Part 429

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Imports, Intergovernmental relations,
Small businesses.

10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Imports, Incorporation by reference,
Intergovernmental relations, Small
businesses.

10 CFR Part 431

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Imports, Incorporation by reference,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC, on September
30, 2013.
Kathleen B. Hogan,
Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

For the reasons stated in the
preamble, DOE amends parts 429, 430,
and 431 of chapter II of title 10, Code
of Federal Regulations as set forth
below:

PART 429—CERTIFICATION,
COMPLIANCE, AND ENFORCEMENT
FOR CONSUMER PRODUCTS AND
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 429
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

m 2. Section 429.28 is amended by
revising paragraph (b)(2) to read as
follows:

§429.28 Faucets.

* * * * *

(b) * * *

(2) Pursuant to §429.12(b)(13), a
certification report shall include the
following public product-specific
information: For non-metering faucets,
the maximum water use in gallons per
minute (gpm) rounded to the nearest 0.1
gallon; for metering faucets, the
maximum water use in gallons per cycle
(gal/cycle) rounded to the nearest 0.01
gallon; and for all faucet types, the flow
water pressure in pounds per square
inch (psi).
m 3. Section 429.29 is amended by
revising paragraph (b)(2) and removing
paragraph (b)(3).

The revision reads as follows:
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§429.29 Showerheads.

* * * * *

(b) * % %

(2) Pursuant to §429.12(b)(13), a
certification report shall include the
following public product-specific
information: The maximum water use in
gallons per minute (gpm) rounded to the
nearest 0.1 gallon, the maximum flow
water pressure in pounds per square
inch (psi), and a declaration that the
showerhead meets the requirements of
§430.32(p) pertaining to mechanical
retention of the flow-restricting insert, if
applicable.

m 4. Section 429.30 is amended by
revising paragraph (b)(2) to read as
follows:

§429.30 Water closets.

* * * * *

(b) * * *
(2) Pursuant to §429.12(b)(13), a
certification report shall include the
following public product-specific
information: The maximum water use in
gallons per flush (gpf), rounded to the
nearest 0.01 gallon. For dual-flush water
closets, the maximum water use to be
reported is the flush volume observed
when tested in the full-flush mode.
m 5. Section 429.31 is amended by
revising paragraph (b)(2) to read as
follows:

§429.31 Urinals.
* * * * *
(b) E

(2) Pursuant to §429.12(b)(13), a
certification report shall include the
following public product-specific
information: The maximum water use in
gallons per flush (gpf), rounded to the
nearest 0.01 gallon, and for trough-type
urinals, the maximum flow rate in
gallons per minute (gpm), rounded to
the nearest 0.01 gallon, and the length
of the trough in inches (in).

m 6. Section 429.51 is amended by
revising paragraph (b)(2) to read as
follows:

§429.51 Commercial prerinse spray
valves.
* * * * *

(b) EE

(2) Pursuant to §429.12(b)(13), a
certification report shall include the
following public product-specific
information: The maximum flow rate in
gallons per minute (gpm), rounded to
the nearest 0.1 gallon.

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 7. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 8. Section 430.2 is amended by
removing the definition for “Blowout”;
adding, in alphabetical order,
definitions for “Blowout toilet,” “Dual-
flush water closet,” “Fitting,” and
“Hand-held showerhead;” and by
revising the definitions of “Low
consumption” and ‘“Showerhead” to
read as follows:

§430.2 Definitions.

* * * * *

Blowout toilet means a water closet
that uses a non-siphonic bowl with an
integral flushing rim, a trap at the rear
of the bowl, and a visible or concealed
jet that operates with a blowout action.
* * * * *

Dual-flush water closet means a water
closet incorporating a feature that
allows the user to flush the water closet
with either a reduced or a full volume

of water.
* * * * *

Fitting means a device that controls

and guides the flow of water.
* * * * *

Hand-held showerhead means a
showerhead that can be held or fixed in
place for the purpose of spraying water
onto a bather and that is connected to

a flexible hose.
* * * * *

Low consumption has the meaning
given such a term in ASME A112.19.2—
2008. (see §430.3)

* * * * *

Showerhead means a component or
set of components distributed in
commerce for attachment to a single
supply fitting, for spraying water onto a
bather, typically from an overhead
position, excluding safety shower

showerheads.
* * * * *

m 9. Section 430.3 is amended by
revising paragraphs (g)(1) and (2) to read
as follows:

§430.3 Materials incorporated by
reference.

* * * * *

(g] * * %

(1) ASME A112.18.1-2012, (““ASME
A112.18.1-2012"), “Plumbing supply
fittings,” section 5.4, approved
December, 2012, IBR approved for
appendix S to subpart B.

(2) ASME A112.19.2-2008, (‘“ASME
A112.19.2-2008""), “Ceramic plumbing
fixtures,” sections 7.1, 7.1.1, 7.1.2, 7.1.3,
7.1.4,7.1.5,7.4,8.2,8.2.1, 8.2.2, 8.2.3,
8.6, Table 5, and Table 6 approved
August 2008, including Update No. 1,
dated August 2009, and Update No. 2,

dated March 2011, IBR approved for
§430.2 and appendix T to subpart B.

* * * * *

m 10. Appendix S to subpart B of part
430 is amended by adding a note after
the appendix heading and revising
section 2, “Flow Capacity
Requirements,” to read as follows:

Appendix S to Subpart B of Part 430—
Uniform Test Method for Measuring the
Water Consumption of Faucets and
Showerheads

Note: After April 21, 2014, any
representations made with respect to the
water consumption of showerheads or
faucets must be made in accordance with the
results of testing pursuant to this appendix.

Manufacturers conducting tests of
showerheads or faucets November 22, 2013
and prior to April 21, 2014, must conduct
such test in accordance with either this
appendix or appendix S as it appeared at 10
CFR part 430, subpart B, appendix S, in the
10 CFR parts 200 to 499 edition revised as
of January 1, 2013. Any representations made
with respect to the water consumption of
such showerheads or faucets must be in
accordance with whichever version is
selected. Given that after April 21, 2014
representations with respect to the water
consumption of showerheads and faucets
must be made in accordance with tests
conducted pursuant to this appendix,
manufacturers may wish to begin using this
test procedure as soon as possible.

* * * * *

2. Flow Capacity Requirements

a. Faucets—The test procedures to measure
the water flow rate for faucets, expressed in
gallons per minute (gpm) and liters per
minute (L/min), or gallons per cycle (gal/
cycle) and liters per cycle (L/cycle), shall be
conducted in accordance with the test
requirements specified in section 5.4, Flow
Rate, of ASME A112.18.1-2012 (incorporated
by reference, see § 430.3). Measurements
shall be recorded at the resolution of the test
instrumentation. Galculations shall be
rounded off to the same number of significant
digits as the previous step. The final water
consumption value shall be rounded to one
decimal place for non-metered faucets, or
two decimal places for metered faucets.

b. Showerheads—The test procedures to
measure the water flow rate for showerheads,
expressed in gallons per minute (gpm) and
liters per minute (L/min), shall be conducted
in accordance with the test requirements
specified in section 5.4, Flow Rate, of the
ASME A112.18.1-2012 (incorporated by
reference, see §430.3). Measurements shall
be recorded at the resolution of the test
instrumentation. Calculations shall be
rounded off to the same number of significant
digits as the previous step. The final water
consumption value shall be rounded to one
decimal place. If the time/volume method of
section 5.4.2.2(d) is used, the container must
be positioned as to collect all water flowing
from the showerhead, including any leakage
from the ball joint.
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m 11. Appendix T to subpart B of part
430 is amended by adding a note after
the appendix heading; and revising
section 2, “Test Apparatus and General
Instructions,” and section 3, “Test
Measurement,” to read as follows:

Appendix T to Subpart B of Part 430—
Uniform Test Method for Measuring the
Water Consumption of Water Closets
and Urinals

Note: After April 21, 2014, any
representations made with respect to the
water consumption of water closets or urinals
must be made in accordance with the results
of testing pursuant to this appendix.

Manufacturers conducting tests of water
closets or urinals after November 22, 2013
and prior to April 21, 2014, must conduct
such test in accordance with either this
appendix or appendix T as it appeared at 10
CFR part 430, subpart B, appendix S, in the
10 CFR parts 200 to 499 edition revised as
of January 1, 2013. Any representations made
with respect to the water consumption of
such water closets or urinals must be in
accordance with whichever version is
selected. Given that after April 21, 2014
representations with respect to the water
consumption of water closets and urinals
must be made in accordance with tests
conducted pursuant to this appendix,
manufacturers may wish to begin using this
test procedure as soon as possible.

* * * * *

2. Test Apparatus and General Instructions

a. The test apparatus and instructions for
testing water closets shall conform to the
requirements specified in section 7.1,
General, subsections 7.1.1, 7.1.2, 7.1.3, 7.1.4,
and 7.1.5 of ASME A112.19.2-2008
(incorporated by reference, see §430.3). The
flushometer valve used in the water
consumption test shall represent the
maximum design flush volume of the water
closet. Measurements shall be recorded at the
resolution of the test instrumentation.
Calculations of water consumption for each
tested unit shall be rounded off to the same
number of significant digits as the previous
step.

b. The test apparatus and instructions for
testing urinals shall conform to the
requirements specified in section 8.2, Test
Apparatus and General Instructions,
subsections 8.2.1, 8.2.2, and 8.2.3 of ASME
A112.19.2-2008 (incorporated by reference,
see §430.3). The flushometer valve used in
the water consumption test shall represent
the maximum design flush volume of the
urinal. Measurements shall be recorded at the
resolution of the test instrumentation.
Calculations of water consumption for each
tested unit shall be rounded off to the same
number of significant digits as the previous
step.

3. Test Measurement

a. Water closets:

(i) The measurement of the water flush
volume for water closets, expressed in
gallons per flush (gpf) and liters per flush
(Lpf), shall be conducted in accordance with
the test requirements specified in section 7.4,

Water Consumption Test, of ASME
A112.19.2-2008 (incorporated by reference,
see §430.3). For dual-flush water closets, the
measurement of the water flush volume shall
be conducted separately for the full-flush and
reduced-flush modes and in accordance with
the test requirements specified section 7.4,
Water Consumption Test, of ASME
A112.19.2-2008.

(ii) Static pressure requirements: The water
consumption tests of siphonic and blowout
water closets shall be conducted at two static
pressures. For flushometer valve water
closets with a siphonic bowl, the test
pressures shall be 80 psi and 35 psi. For
flushometer valve water closets with a
blowout bowl, the test pressures shall be 80
psi and 45 psi. The test shall be run three
times at each pressure as specified in section
7.4.3 “Procedure,” of ASME A112.19.2—2008
(incorporated by reference, see §430.3). The
final measured flush volume for each tested
unit shall be the average of the total flush
volumes recorded at each test pressure as
specified in section 7.4.5 ‘“Performance,” of
ASME A112.19.2-2008.

(iii) Flush volume and tank trim
component adjustments: For gravity flush
tank water closets, trim components that can
be adjusted to cause an increase in flush
volume, including (but not limited to) the
flapper valve, fill valve, and tank water level,
shall be set in accordance with the printed
installation instructions supplied by the
manufacturer. If the installation instructions
for the model to be tested do not specify trim
setting adjustments, these trim components
shall be adjusted to the maximum water use
setting so that the maximum flush volume is
produced without causing the water closet to
malfunction or leak. The water level in the
tank shall be set to the maximum water line
designated in the printed installation
instructions supplied by the manufacturer or
the designated water line on the tank itself,
whichever is higher. If the printed
installation instructions or the water closet
tank do not indicate a water level, the water
level shall be adjusted to 1£0.1 inches below
the top of the overflow tube or 1+ 0.1 inches
below the top rim of the water-containing
vessel (for gravity flush tank water closets
that do not contain an overflow tube) for each
designated pressure specified in Table 5 of
ASME A112.19.2-2008 (incorporated by
reference, see §430.3).

b. Urinals—The measurement of water
flush volume for urinals, expressed in gallons
per flush (gpf) and liters per flush (Lpf), shall
be conducted in accordance with the test
requirements specified in section 8.6, Water
Consumption Test, of ASME A112.19.2-2008
(incorporated by reference, see §430.3). The
final measured flush volume for each tested
unit shall be the average of the total flush
volumes recorded at each test pressure as
specified in section 8.6.4 ‘Performance,” of
ASME A112.19.2-2008.

m 12. Section 430.32 is amended by

revising paragraph (p) to read as
follows:

§430.32 Energy and water conservation
standards and their effective dates.
* * * * *

(p) Showerheads. The maximum
water use allowed for any showerheads
manufactured after January 1, 1994,
shall be 2.5 gallons per minute (9.5
liters per minute) when measured at a
flowing pressure of 80 pounds per
square inch gage (552 kilopascals).
When used as a component of any such
showerhead, the flow-restricting insert
shall be mechanically retained at the
point of manufacture such that a force
of 8.0 pounds force (36 Newtons) or
more is required to remove the flow-
restricting insert, except that this
requirement shall not apply to
showerheads for which removal of the
flow-restricting insert would cause
water to leak significantly from areas
other than the spray face.

* * * * *

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 13. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6311-6317.

W 14. Section 431.263 is revised to read
as follows:

§431.263 Materials incorporated by
reference.

(a) DOE incorporates by reference the
following standard into part 431. The
material listed has been approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Any subsequent
amendment to a standard by the
standard-setting organization will not
affect the DOE regulations unless and
until amended by DOE. Material is
incorporated as it exists on the date of
the approval and a notice of any change
in the material will be published in the
Federal Register. All approved material
is available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html. Also,
this material is available for inspection
at U.S. Department of Energy, Office of
Energy Efficiency and Renewable
Energy, Building Technologies Program,
6th Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024, (202) 586—2945,
or go to: http://wwwl.eere.energy.gov/
buildings/appliance_standards. This
standard can be obtained from the
source below.
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(b) ASTM. American Society for
Testing and Materials International, 100
Barr Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, (610)
832-9585, or got to http://
www.astm.org.

(1) ASTM Standard F2324-03
(Reapproved 2009), (“ASTM F2324-03
(2009)”’), Standard Test Method for
Prerinse Spray Valves, approved May 1,
2009; IBR approved for § 431.264.

(2) [Reserved].

W 15. Section 431.264(b) is revised to
read as follows:

§431.264 Uniform test method for the
measurement of flow rate for commercial
prerinse spray valves.

* * * * *

(b) Testing and Calculations. The test
procedure to determine the water
consumption flow rate for prerinse
spray valves, expressed in gallons per
minute (gpm) or liters per minute (L/
min), shall be conducted in accordance
with the test requirements specified in
sections 4.1 and 4.2 (Summary of Test
Method), 5.1 (Significance and Use), 6.1
through 6.9 (Apparatus) except 6.5, 9.1
through 9.5 (Preparation of Apparatus),
and 10.1 through 10.2.5. (Procedure),
and calculations in accordance with
sections 11.1 through 11.3.2
(Calculation and Report) of ASTM
F2324-03 (2009), (incorporated by
reference, see § 431.263). Perform only
the procedures pertinent to the
measurement of flow rate. Record
measurements at the resolution of the
test instrumentation. Round off
calculations to the same number of
significant digits as the previous step.
Round the final water consumption
value to one decimal place as follows:

(1) A fractional number at or above
the midpoint between two consecutive
decimal places shall be rounded up to
the higher of the two decimal places; or

(2) A fractional number below the
midpoint between two consecutive
decimal places shall be rounded down
to the lower of the two decimal places.
[FR Doc. 2013-24347 Filed 10-22-13; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Parts 430 and 431
[Docket No: EERE-2013-BT-NOA-0047]
RIN 1904-AD08

Energy Conservation Program: Energy
Conservation Standards for Certain
Consumer Products and Commercial
and Industrial Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; technical
amendment.

SUMMARY: The recently enacted
American Energy Manufacturing
Technical Corrections Act amended the
Energy Policy and Conservation Act as
to certain consumer products and
commercial and industrial equipment.
The amendments include new and
revised energy conservation standards
and definitions, as well as technical
corrections, which the Department of
Energy (DOE) is incorporating into its
regulations in this technical
amendment. DOE is also making
additional limited changes to the
language of its regulations, as
necessitated by the statutory
amendments.

DATES: Effective October 23, 2013. The
incorporation by reference of certain
publications listed in this rule is
approved by the Director of the Federal
Register as of October 23, 2013.

FOR FURTHER INFORMATION CONTACT:

Lucas Adin, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-2], 1000
Independence Avenue SW.,
Washington, DC, 20585-0121.
Telephone: (202) 287-1317. Email:
Lucas.Adin@ee.doe.gov.

James Silvestro, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC, 20585—-0121.
Telephone: (202) 586—4224. Email:
James.Silvestro@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background
II. Summary of This Action
A. Walk-in Coolers and Walk-in Freezers
B. Service Over the Counter Commercial
Refrigeration Equipment
C. Niche Residential Gentral Air
Conditioners
D. Lighting Products
E. Preemption of State and Local Standards
II. Final Action
IV. Procedural Issues and Regulatory Review

A. Review Under Executive Orders 12866
and 13563

B. Review Under the Regulatory Flexibility
Act

C. Review Under the Paperwork Reduction
Act

D. Review Under the National
Environmental Policy Act of 1969

E. Review Under Executive Order 13132

F. Review Under Executive Order 12988

G. Review Under the Unfunded Mandates
Reform Act of 1995

H. Review Under the Treasury and General
Government Appropriations Act, 1999

I. Review Under Executive Order 12630

J. Review Under the Treasury and General
Government Appropriations Act, 2001

K. Review Under Executive Order 13211

L. Congressional Notification

V. Approval of the Office of the Secretary

I. Background

The American Energy Manufacturing
Technical Corrections Act (AEMTCA;
H.R. 6582), Public Law 112-210, was
signed into law on December 18, 2012.
Among its provisions are amendments
to Part B 1 of Title III of the Energy
Policy and Conservation Act of 1975
(EPCA or “the Act”) (42 U.S.C. 6291—
6309, as codified), which provides for
an energy conservation program for
consumer products other than
automobiles, and to Part C2 of Title III
of EPCA (42 U.S.C. 6311-6317, as
codified), which provides for an energy
conservation program for certain
commercial and industrial equipment,
similar to the one in Part B for consumer
products.? Some of the AEMTCA
amendments to EPCA establish or
modify certain energy conservation
standards and related definitions, and
make technical changes to the Act.
Other AEMTCA amendments to EPCA
prescribe criteria for the conduct of
rulemakings to promulgate energy
conservation standards for various
consumer products and commercial and
industrial equipment, or direct the
Department of Energy (DOE) to
undertake rulemakings under EPCA.

By this action, DOE is including in
the Code of Federal Regulations (CFR)
the new and modified standards and
definitions, and certain of the technical
changes, prescribed by the AEMTCA.
DOE is also making additional changes
to the language of its regulations that are
necessitated by certain statutory
language contained in AEMTCA’s new
and revised standards and definitions.
This is a purely technical amendment,
and at this time DOE is not exercising

1For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1.

3 All references to EPCA in this document refer
to the statute as amended through the enactment of
the AEMTCA.
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any of the authority that Congress has
provided in the AEMTCA for the
Secretary of Energy to revise definitions
and energy conservation standards.

II. Summary of This Action

A. Walk-in Coolers and Walk-in
Freezers

Walk-in coolers and walk-in freezers
are two types of commercial equipment
(hereinafter referred to collectively as
“walk-ins”) that consist of a refrigerated
storage space that an individual can
walk into. See 10 CFR 431.302. DOE
regulations currently provide, as
required by EPCA, that walk-ins must
contain wall, ceiling, and door
insulation of R—25 for coolers and R-32
for freezers, but that glazed doors and
structural members of walk-ins are not
subject to these requirements. (42 U.S.C.
6313(f)(1)(C); 10 CFR 431.306(a)(3))
Section 2 of the AEMTCA added to
EPCA a provision that the applicable
walk-in insulation requirement will not
apply to any walk-in component if its
manufacturer demonstrates to the
satisfaction of the Secretary of DOE that
the component reduces energy
consumption at least as much as if the
insulation requirement were to apply.
(42 U.S.C. 6313(f)(6)) This provision
also states that, in support of any such
demonstration, the manufacturer must
provide all data and technical
information necessary to evaluate its
application. Id.

In this rule, DOE has amended 10 CFR
431.306(a)(3) to implement this new
exception to the walk-in insulation
requirements. The amendment makes
clear, in accordance with the language
that the AEMTCA added to EPCA, that
the exception applies to a component
only if the component manufacturer
provides the data and technical
information necessary to fully evaluate
whether the component reduces energy
consumption at least as much as if the
insulation requirement were to apply.
The amendment also states that any
demonstration of such reduction in
energy use must be made to the
Assistant Secretary for Energy Efficiency
and Renewable Energy, who is the
individual that the Secretary of DOE has
delegated responsibility for
implementing DOE’s energy
conservation program for commercial
and industrial equipment.

B. Service Over the Counter Commercial
Refrigeration Equipment

Prior to the enactment of the
AEMTCA, service over the counter
commercial refrigeration equipment was
not specifically defined or identified in
EPCA. Service over the counter

commercial refrigerators are a type of
commercial refrigerator, see 42 U.S.C.
6311(9) and 10 CFR 431.62, that display
merchandise (usually food) to potential
customers, serve as a counter, and from
which sales personnel sell the products
on display. Prior to the enactment of the
AEMTCA, EPCA defined commercial
refrigeration equipment such that the
equipment was covered by DOE’s
energy conservation standards,
incorporated from EPCA, for
commercial refrigerators with a self-
contained condensing unit and designed
for holding temperature applications. 10
CFR 431.66(b); 42 U.S.C. 6313(c)(2).
Section 5 of the AEMTCA amended
EPCA by adding to the Act a definition
and new standards that apply
specifically to service over the counter,
self-contained, medium temperature
commercial refrigerators. (42 U.S.C.
6313(c)(1)(C); 6313(c)(4))

In this rule, DOE has incorporated
into its regulations EPCA’s new
denomination of the equipment as
“service over the counter, self-
contained, medium temperature
commercial refrigerator” (“SOC-SC—
M”), and the Act’s new definition for
theis term. However, DOE also added to
this definition to clarify that “medium
temperature”” means equal to or greater
than 32 °F. This addition reflects DOE’s
standard usage of the term “medium
temperature” in its standards for
commercial refrigeration equipment
(CRE). 10 CFR 431.66(d)(1).

This rule adopts the new standard
that the AEMTCA prescribes for this
SOC-SC-Ms and adds language to 10
CFR 431.66(b) to make clear that the
current standards for commercial
refrigerators, set forth in 10 CFR
431.66(b)(1), no longer apply to to
service over the counter equipment. One
element of the new standard applicable
to SOC-SC—Ms is the “TDA” (total
display area) of the equipment. (42
U.S.C. 6313(c)(4)) The AEMTCA adds to
EPCA a definition of TDA, as being the
display area of the case as defined in
AHRI Standard 1200. (42 U.S.C.
6313(c)(1)(D)) Because Congress did not
specify a version of the relevant
industry standard (AHRI Standard
1200), DOE is using its rulemaking
authority to clarify this ambiguity by
specifying the current version, which is
AHRI Standard 1200-2010. Therefore,
in conjunction with adopting the new
standard, in this rule, DOE incorporates
AHRI Standard 1200-2010 into the new
EPCA definition of TDA that it also
adopts.

Finally, because TDA is an element of
many of DOE’s existing CRE standards,
the DOE regulations already contain the
same definition for TDA that AEMTCA

has added to EPCA, except that the
existing DOE definition does not refer to
the current version of AHRI 1200. 10
CFR 431.66(a)(3). DOE intends to update
this reference, and amend its rules to
have a single definition of TDA, in a
future final rule. In the meantime, in
this rule, DOE is adding language to 10
CFR 431.66(a)(3) to make clear that the
definition of TDA in 10 CFR
431.66(a)(3) does not apply to SOC-SC—
Ms.

C. Niche Residential Central Air
Conditioners

Small duct high velocity systems
(SDHVs) and through-the-wall central
air conditioners and heat pumps (TTWs)
are residential central air conditioners
and heat pumps (CACs) that are used for
specialized applications and that have
physical characteristics differentiating
them from typical CACs. Prior to
enactment of the AEMTCA, EPCA did
not explicitly address either SDHVs or
TTWs.

Nonetheless, DOE created a separate
product class and the current DOE
definition for SDHVs. 67 FR 36368,
36405—06 (May 23, 2002); 10 CFR 430.2.
Also existing DOE regulations include
energy conservation standards
specifically for SDHVs in two tables that
contain standards for all CACs—one
table for products manufactured on and
after January 23, 2006, and before
January 1, 2015, and the other for units
manufactured thereafter. 10 CFR
430.32(c)(2)—(3). The SDHV standard
levels in the two tables are the same (a
seasonal energy efficiency ratio (SEER)
of not less than 13 and a heating
seasonal performance factor (HSPF) of
not less than 7.7). However, DOE
granted two of the principal SDHV
manufacturers relief from these
standards under section 504 of the
Department of Energy Organization Act
(42 U.S.C. 7194), allowing them to
produce, prior to January 1, 2015,
SDHVs that performed at or above 11
SEER and 6.8 HSP. See, Department of
Energy: Office of Hearings and Appeals,
Decision and Order, Case #TEE 0010
(2004) (available at: http://
www.oha.doe.gov/cases/ee/tee0010.pdf)
(last accessed September 2010); 76 FR
37408, 37514, 37541-42 (June 27, 2011).
This grant of relief, however, will not
apply to products that the designated
manufacturers manufacture on or after
January 1, 2015. 76 FR 37541-42.

Section 5 of the AEMTCA added to
EPCA a definition and standards
specifically for SDHVs. (42 U.S.C.
6295(d)(4)) The new EPCA definition
(42 U.S.C. 6295(d)(4)(A)(i)) repeats
verbatim the wording of DOE’s
definition of SDHV, with one minor
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editorial change. In this rule, DOE
incorporates this change into its
definition of SDHV. EPCA’s new
standards for SDHVs are for the same
time periods as DOE’s existing SDHV
standards and establish that SDHV units
manufactured on or after January 23,
2006 and before January 1, 2015, must
perform at or above 11 SEER and 6.8
HSP and SDHYV units manufactured on
January 1, 2015, and thereafter must
perform at or above 12 SEER and 7.2
HSP. In this rule, DOE has replaced its
current standards for SDHVs with these
new EPCA standards.

As with SDHVs, DOE currently has in
place a definition for TTWs. 10 CFR
430.2 One of the criteria in the
definition was that the product be
“manufactured prior to January 23,
2010.” Id. The table in DOE’s
regulations that has standards for CACs
manufactured on and after January 23,
2006 and prior to January 1, 2015,
includes standards specifically for
TTWs. 10 CFR 432.32(c)(2) But a
footnote to the term ‘‘through-the-wall
air conditioners and heat pumps” in
section 430.32(c) states that the two
TTW product classes (for split system
and single package products) only
applied to products manufactured prior
to January 23, 2010, and that any unit
manufactured after that date, and that
would previously have been classified
as a TTW, must be included within
another CAC product class, depending
on the TTW’s characteristics. Id. DOE
further states in the footnote that it
believes most units previously classified
as TTWs would be assigned to one of
the classes for “space-constrained”
CAGs. Id. An identical footnote also is
appended to the table that sets forth the
standards for CACs manufactured on or
after January 1, 2015, but that table
includes no standards specifically for
TTWs. 10 CFR 432.32(c)(3) Thus DOE
regulations contain no separate TTW
classes for units manufactured
beginning on January 23, 2010. Any unit
manufactured on or after that date, and
that previously would have been
classified as a TTW, must be placed
within one of the remaining CAC
product classes, and must meet the
standard(s) applicable to that class.

Again similar to the situation with
SDHVs, DOE created the TTW
definition and product classes, and the
energy conservation standards that
applied specifically to TTWs. (67 FR
36368, 36396, 36397, 36405—06 (May
23, 2002)) The AEMTCA amendments to
EPCA add to the Act a definition for
TTWs, but address TTW standards only
by directing DOE to “conduct
subsequent rulemakings” for TTWs (and
SDHVs) as part of “any rulemaking . . .

to review and revise standards” for
other CACs. (42 U.S.C. 6295(d)(4)(A)(ii)
and (d)(4)(C)) The new EPCA definition
deviates significantly from DOE’s
existing TTW definition by eliminating
the criterion that the product be
manufactured prior to January 23, 2010,
although it is otherwise identical to the
DOE definition except for a few minor
editorial changes. In this rule DOE is
revising its definition for TTWs to
conform to the new EPCA definition.

D. Lighting Products

EPCA prescribes, and DOE’s
regulations incorporate, two sets of
standards for general service
incandescent lamps (GSIL): one for
lamps with a modified spectrum and
another for lamps without a modified
spectrum. (42 U.S.C. 6295(i)(1)(A); 10
CFR 430.32(x)(1)) Also, EPCA defines
‘““general service incandescent lamp,”
(42 U.S.C. 6291(30)) and DOE’s existing
regulations incorporated, with minor
editorial changes, the definition that
existed in EPCA prior to the enactment
of the AEMTCA. (10 CFR 430.2) The
DOE definition, and the pre-AEMTCA
EPCA definition, define a GSIL as a
lamp that “has a lumen range of not less
than 310 lumens and not more than
2,600 lumens.” Id. No other lumen
range is specified in these definitions.
Section 10(a)(6) of the AEMTCA amends
EPCA by modifying the Act’s prior
definition to add that a modified
spectrum lamp can be a GSIL under
EPCA only if its lumen range is “not
less than 232 lumens and not more than
1,950 lumens.” (42 U.S.C. 6291(30)) As
stated in AEMTCA, this change is
retroactive and should be applied as if
it were included in the Energy and
Infrastructure Security Act of 2007
(EISA). (AEMTCA section 10(a)(13))

In this final rule, DOE has modified
the regulatory definition of “general
service incandescent lamp” to
incorporate the language that the
AEMTCA added to the EPCA definition
of this term. The revised definition of
GSIL reflects the fact that a modified
spectrum GSIL will have a lower light
output than a GSIL without a modified
spectrum, assuming that all other
characteristics of the lamps are the
same. In addition, the change conforms
the lumen range of modified spectrum
GSILs covered by EPCA with the lumen
range of such GSILs for which the Act
prescribes standards. (See 42 U.S.C.
6295(i)(1)(A); 10 CFR 430.32(x)(1)(B))

Another element of EPCA’s definition
of “general service incandescent lamp”
is that it excludes any lamp that is an
“appliance lamp,” as that term is
defined in the Act. 42 U.S.C.
6291(30)(D)(ii)(I), 6291(30)(T)); see also

10 CFR 430.2. Thus, a lamp that
otherwise would be a GSIL need not
meet EPCA requirements for GSILs if it
is an “appliance lamp.” DOE’s existing
definition of ““appliance lamp,” which
is identical to the EPCA definition prior
to enactment of the AEMTCA, includes
the requirements that the lamp be “sold
at retail” and that the lamp be labeled
and marketed as an appliance lamp. 10
CFR 430.2 Section 10(a)(7) of the
AEMTCA revised this prior EPCA
definition by eliminating the
requirement that a lamp be sold at retail
to be an ‘“‘appliance lamp,” and by
adding a provision that the packaging
and marketing criteria apply only to
those lamps that are sold at retail. In
this final rule, DOE has incorporated
these revisions into its definition of
“appliance lamp,” in conformance with
the post-AEMTCA EPCA definition. As
stated in AEMTCA, this change is
retroactive and should be applied as if
it were included in the Energy and
Infrastructure Security Act of 2007
(EISA). (AEMTCA section 10(a)(13))

Finally, DOE regulations,
incorporating EPCA provisions,
excluded specified types of fluorescent
lamp ballasts from the current energy
conservation standards for ballasts. 10
CFR 430.32(m)(5)—(7). Among the
excluded products were certain ballasts
designed for use at ambient
temperatures of 20 degrees F or less. 10
CFR 430.32(m)(7). Section 10(b)(1) of
the AEMTCA amended EPCA by adding
the word ‘“negative” to this exclusion as
it appears in EPCA, (42 U.S.C.
6295(g)(8)(C)), clarifying that the
exclusion is intended to be for ballasts
designed for use at ambient
temperatures of negative 20 degrees F or
less. Accordingly, in this final rule, DOE
has made the same change to the
language of this exclusion in its
regulations at 10 CFR 430.32(m)(7). As
stated in AEMTCA, this change is
retroactive and should be applied as if
it were included in the Energy Policy
and Conservation Act of 2005.
(AEMTCA section 10(b)(2))

E. Preemption of State and Local
Standards

EPCA preempts any requirements of
State and local governments concerning
the energy efficiency or energy use of
products and equipment covered by the
Act, with certain exceptions. See, e.g.,
42 U.S.C. 6297(a)(2), (b), and (c), and
6316(a). Prior to the enactment of the
AEMTCA, one exception in EPCA to the
general rule of preemption permitted
States other than California and Nevada
to adopt or modify a state standard for
general service lamps to conform with
Federal standards, and DOE
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incorporated this provision into its
regulations. 10 CFR 430.33(b)(3).
Section 10(a)(9) of the AEMTCA amends
EPCA by removing this provision, and
in this final rule DOE likewise amends
section 430.33(b) to remove this
exception to general service lamp
standard preemption.

The AEMTCA, in section 10(a)(5)(C),
also amends EPCA by adding a new
provision concerning preemption as to
commercial or industrial equipment that
EPCA does not list as “covered
equipment” but that DOE classifies as
covered under the Act. 42 U.S.C.
6316(a)(10). DOE addresses preemption
of state regulations for “‘covered
equipment,” other than electric motors
and heating, ventilating, air
conditioning, and water heating
equipment, in 10 CFR 431.408. This
section includes references to the EPCA
provisions that contain exceptions to
the general rule of preemption. In this
final rule, DOE amends this section to
add a reference to the new EPCA
provision concerning preemption, as set
forth at 42 U.S.C 6316(a)(10).

II1. Final Action

DOE has determined, pursuant to 5
U.S.C. 553(b)(B), that prior notice and
an opportunity for public comment on
this final rule are unnecessary. DOE is
merely placing in the CFR new and
revised energy conservation standards
and definitions for certain consumer
products and commercial and industrial
equipment, as well as technical
corrections, prescribed by the Congress
in the AEMTCA and making other
limited revisions to its regulations as
necessitated by the new and revised
statutory requirements. DOE is not
exercising any of the discretionary
authority that the Congress has provided
to the Secretary of Energy in the
AEMTCA. DOE, therefore, finds that
good cause exists to waive prior notice
and an opportunity to comment for this
rulemaking. For the same reasons, DOE,
pursuant to 5 U.S.C. 553(d)(3), finds that
good cause exists for making this final
rule effective upon publication in the
Federal Register.

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866 and 13563

This final rule is not a “‘significant
regulatory action” under section 3(f)(1)
of Executive Order 12866 and the
principles reaffirmed in Executive Order
13563. Accordingly, this action was
neither subject to review by the Office
of Information and Regulatory Affairs
(OIRA) in the Office of Management and

Budget (OMB) nor public notice and
comment.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site (http://energy.gov/
gc/office-general-counsel). DOE today is
revising the Code of Federal Regulations
to incorporate and implement, without
substantive change, new and revised
energy conservation standards and
definitions, as well as technical
corrections, prescribed by the American
Energy Manufacturing Technical
Corrections Act as amendments to the
Energy Policy and Conservation Act.
Because this is a technical amendment
for which a general notice of proposed
rulemaking is not required, the
analytical requirements of the
Regulatory Flexibility Act do not apply
to this rulemaking.

C. Review Under the Paperwork
Reduction Act

This rulemaking imposes no new
information or record keeping
requirements. Accordingly, Office of
Management and Budget clearance is
not required under the Paperwork
Reduction Act. (44 U.S.C. 3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

Pursuant to the National
Environmental Policy Act of 1969, DOE
has determined that this rule is covered
under the Categorical Exclusion found
in DOE’s National Environmental Policy
Act regulations at paragraph A.6 of
Appendix A to Subpart D, 10 CFR Part
1021, which applies to rulemakings that
are strictly procedural. Therefore, DOE
does not need to prepare an
Environmental Assessment or
Environmental Impact Statement for
this rule.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (Aug. 10, 1999) imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the products
that are the subject of this final rule.
States can petition DOE for exemption
from such preemption to the extent, and
based on criteria, set forth in EPCA. (42
U.S.C. 6297) No further action is
required by Executive Order 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” imposes on Federal agencies
the general duty to adhere to the
following requirements: (1) Eliminate
drafting errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. 61 FR 4729 (Feb.
7, 1996). Section 3(b) of Executive Order
12988 specifically requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
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standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Pub. L. 104—4, sec. 201
(codified at 2 U.S.C. 1531). For a
proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a ‘‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820. DOE’s policy
statement is also available at http://
energy.gov/gc/office-general-counsel.
This final rule contains neither an
intergovernmental mandate nor a
mandate that may result in the
expenditure of $100 million or more in
any year, so the Unfunded Mandates
Reform Act does not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this regulation
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for Federal agencies to review
most disseminations of information to
the public under guidelines established
by each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
this final rule under the OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA at OMB, a
Statement of Energy Effects for any
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgates or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any significant energy
action, the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has concluded that this
regulatory action is not a significant
energy action because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy,
nor has it been designated as such by
the Administrator at OIRA. Accordingly,
DOE has not prepared a Statement of
Energy Effects on the final rule.

L. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a ““major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects
10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Small
businesses.

10 CFR Part 431

Administrative practice and
procedure, Energy conservation,
Commercial products, Incorporation by
reference.

Issued in Washington, DC, on September
30, 2013.
David T. Danielson,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE hereby amends parts 430
and 431 of chapter II, subchapter D, of
title 10 of the Code of Federal
Regulations, as set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 2. Section 430.2 is amended by:
W a. Revising paragraph (1) and the
introductory text of paragraph (2) in the
definition of “appliance lamp”’;
m b. Revising the introductory text in the
definition of “general service
incandescent lamp”’; and
m c. Removing the word “which” and
adding in its place, the word “‘that” in
paragraph (2) of the definition of ““small
duct, high velocity system.”

The revisions read as follows:

§430.2 Definitions.
* * * * *

* % %

Appliance lamp

(1) Is specifically designed to operate
in a household appliance and has a
maximum wattage of 40 watts
(including an oven lamp, refrigerator
lamp, and vacuum cleaner lamp); and
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(2) When sold at retail, is designated
and marketed for the intended
application, with
* * * * *

General service incandescent lamp
means a standard incandescent or
halogen type lamp that is intended for
general service applications; has a
medium screw base; has a lumen range
of not less than 310 lumens and not
more than 2,600 lumens or, in the case
of a modified spectrum lamp, not less
than 232 lumens and not more than
1,950 lumens; and is capable of being
operated at a voltage range at least
partially within 110 and 130 volts;
however this definition does not apply

to the following incandescent lamps—
* * * * *

§430.31 [Amended]

m 3. Section 430.31 is amended by
removing the second sentence.

§430.33 [Amended]

m 4. Section 430.33 is amended by:

m a. Adding “and” at the end of
paragraph (b)(1);

m b. Removing “‘; and” and adding in its
place a period at the end of paragraph
(b)(2); and

m c. Removing paragraph (b)(3).

PART 431—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 5. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.
m 6. Section 431.62 is amended by
adding in alphabetical order a definition
of “service over the counter, self-
contained, medium temperature
commercial refrigerator” or “SOC-SC—
M” to read as follows:

§431.62 Definitions concerning
commercial refrigerators, freezers and
refrigerator-freezers.

* * * * *

Service over the counter, self-
contained, medium temperature
commercial refrigerator or SOC-SC-M
means a commercial refrigerator—

(1) That operates at temperatures at or
above 32 °F;

(2) With a self-contained condensing
unit;

(3) Equipped with sliding or hinged
doors in the back intended for use by
sales personnel, and with glass or other
transparent material in the front for
displaying merchandise; and

(4) That has a height not greater than
66 inches and is intended to serve as a
counter for transactions between sales

personnel and customers.
* * * * *

§431.63 [Amended]

m 7. Section 431.63 is amended, in
paragraph (c)(2), by removing
““§431.64.”, and adding in its place
““§§431.64 and 431.66.”.
m 8. Section 431.66 is amended by:
m a. Revising paragraph (a)(3);
m b. Adding in paragraph (b) the
designation “(1)” immediately after
“(b)” and revising newly designated
paragraph (b)(1) introductory text; and
m c. Adding paragraph (b)(2).

The revision and additions read as
follows:

§431.66 Energy conservation standards
and their effective dates.

(a] * % %

(3) Except as to service over the
counter, self-contained, medium
temperature commercial refrigerators
manufactured on or after January 1,
2012, the term “TDA” means the total
display area (ft2) of the case, as defined
in the ARI Standard 1200-2006,
appendix D (incorporated by reference,
see §431.63).

(b)(1) Except for service over the
counter, self-contained, medium
temperature commercial refrigerators
manufactured on or after January 1,
2012, each commercial refrigerator,
freezer and refrigerator-freezer with a
self-contained condensing unit designed
for holding temperature applications
manufactured on or after January 1,
2010, shall have a daily energy
consumption (in kilowatt hours per day)
that does not exceed the following:

* * * * *

(2) Each service over the counter, self-
contained, medium temperature
commercial refrigerator (SOC-SC-M)
manufactured on or after January 1,
2012, shall have a total daily energy
consumption (in kilowatt hours per day)
of not more than 0.6 x TDA + 1.0. As
used in the preceding sentence, “TDA”
means the total display area (ft2) of the
case, as defined in the AHRI Standard
1200 (I-P)-2010, appendix D
(incorporated by reference, see
§431.63).

* * * * *

m 9. Section 431.306 is amended by
revising paragraph (a)(3) to read as
follows:

§431.306 Energy conservation standards
and their effective dates.

(a] * * *

(3) Contain wall, ceiling, and door
insulation of at least R—25 for coolers
and R-32 for freezers, except that this
paragraph shall not apply to—

(i) Glazed portions of goors or
structural members, or

(ii) A wall, ceiling or door if the
manufacturer of that component has

provided to the Assistant Secretary for
Energy Efficiency and Renewable
Energy all data and technical
information necessary to fully evaluate
whether the component reduces energy
consumption at least as much as if this
paragraph were to apply, and has
demonstrated to the satisfaction of the
Assistant Secretary that the component
achieves such a reduction in energy

consumption;
* * * * *

§431.408 [Amended]

m 10. Section 431.408 is amended by
adding, in the second sentence,
“(a)(10),” immediately after ““345” and
before “(e).”

[FR Doc. 2013—24353 Filed 10-22—13; 8:45 am]
BILLING CODE 6450-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Parts 1024 and 1026
[Docket No. CFPB—2013-0031]
RIN 3170-AA37

Amendments to the 2013 Mortgage
Rules Under the Real Estate
Settlement Procedures Act (Regulation
X) and the Truth in Lending Act
(Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interim final rule with request
for public comment.

SUMMARY: This rule amends provisions
in Regulation Z and final rules issued by
the Bureau of Consumer Financial
Protection (Bureau) in 2013, which,
among other things, required that
consumers receive counseling before
obtaining high-cost mortgages and that
servicers provide periodic account
statements and rate adjustment notices
to mortgage borrowers, as well as engage
in early intervention when borrowers
become delinquent. The amendments
clarify the specific disclosures that must
be provided before counseling for high-
cost mortgages can occur, and proper
compliance regarding servicing
requirements when a consumer is in
bankruptcy or sends a cease
communication request under the Fair
Debt Collection Practices Act. The rule
also makes technical corrections to
provisions of other rules. The Bureau
requests public comment on these
changes.

DATES: This interim final rule is
effective January 10, 2014. Comments
must be received on or before November
22,2013.
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ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2013—
0031 or RIN 3170-AA37, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail/Hand Delivery/Courier:
Monica Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1700 G Street NW.,
Washington, DC 20552.

Instructions: All submissions should
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking.
Because paper mail in the Washington,
DC area and at the Bureau is subject to
delay, commenters are encouraged to
submit comments electronically. In
general, all comments received will be
posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Joseph Devlin, Counsel; Laura Johnson,
Nicholas Hluchyj, and Marta
Tanenhaus, Senior Counsels; Office of
Regulations, at (202) 435-7700.
SUPPLEMENTARY INFORMATION:

I. Summary of Interim Final Rule

In January 2013, the Bureau issued
several final rules concerning mortgage
markets in the United States pursuant to
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act) Public Law 111-203, 124 Stat. 1376
(2010) (2013 Title XIV Final Rules).
Three of these rules were (1) the
Mortgage Servicing Rules under the Real
Estate Settlement Procedures Act
(Regulation X) (2013 RESPA Servicing
Final Rule); * (2) the Mortgage Servicing
Rules under the Truth in Lending Act
(Regulation Z) (2013 TILA Servicing
Final Rule); 2 and (3) the High-Cost
Mortgage and Homeownership
Counseling Amendments to the Truth in
Lending Act (Regulation Z) and

178 FR 10695 (Feb. 14, 2013).
278 FR 10901 (Feb. 14, 2013).

Homeownership Counseling
Amendments to the Real Estate
Settlement Procedures Act (Regulation
X) (2013 HOEPA Final Rule).3 The 2013
TILA Servicing Final Rule and the 2013
RESPA Servicing Final Rule are referred
to collectively as the 2013 Mortgage
Servicing Final Rules.

The Bureau is clarifying compliance
requirements in relation to bankruptcy
law and the Fair Debt Collection
Practices Act (FDCPA) through this rule
and through a contemporaneous
compliance bulletin.# Bankruptcy law
and the FDCPA both provide significant
protections for consumers, and each
strictly limits communications with
consumers in certain circumstances.
The Bureau has received a large number
of questions from servicers about how
the servicing rules intersect with the
other two bodies of law generally and in
particular on how to communicate
effectively with borrowers in light of
their status in bankruptcy. While the
Bureau believes that some of these
questions can be resolved by
interpretations now, it has also
concluded that further analysis and
study are required to resolve other
issues that cannot be completed before
the 2013 Mortgage Servicing Final Rules
take effect. In those cases, the Bureau is
creating narrow exemptions from the
servicing rules to allow time to
complete the additional analysis.

Specifically, the Bulletin confirms
that servicers must comply with certain
requirements of the Dodd-Frank Act and
respond to certain borrower
communications in accordance with the
Bureau’s servicing rules even after a
borrower has sent a cease
communication request under the
FDCPA. The Bulletin provides a safe
harbor from liability under the FDCPA
with regard to such communications.
Separately in this rule, the Bureau is
providing exemptions for two other
servicing communications that are not
specifically mandated by statute—the
requirement in § 1026.20(c) for a notice
of rate change for adjustable-rate
mortgages (ARMs) and the early
intervention requirements in
§1024.39—when a borrower has
properly invoked the FDCPA’s cease
communication protections. The Bureau
expects to explore the potential utility
and application of such requirements in
comparison to the FDCPA protections in
a broader debt collection rulemaking.
The interim final rule also exempts
servicers from the early intervention

378 FR 6855 (Jan. 31, 2013).
4 CFPB Bulletin 2013-12, available at http://

files.consumerfinance.gov/f/201310_cfpb_mortgage-

servicing_bulletin.pdf.

requirements in § 1024.39 and from the
periodic statement requirements under
12 CFR 1026.41 for borrowers while
they are in bankruptcy. Again, the
Bureau intends to engage in further
analysis of how these servicing
requirements intersect with bankruptcy
law and how to ensure that servicer
communications do not confuse
borrowers regarding their status.

This interim final rule also amends
the 2013 HOEPA Final Rule by
clarifying which federally required
disclosure must be used in counseling
under 12 CFR 1026.34(a)(5) for a closed-
end HOEPA loan not subject to the Real
Estate Settlement Procedures Act
(RESPA). The rule replaces language
that could have been read to require
provision of the Good Faith Estimate
(GFE) or successor disclosure under
RESPA, which are not required for
transactions not covered by RESPA, and
instead clarifies that counseling may be
based on the HOEPA disclosures that
are required for such transactions
pursuant to TILA section 129(a) and
Regulation Z section 1026.32(c).

This interim final rule also makes two
technical corrections to Regulation Z, as
revised by the May Ability-to-Repay and
Qualified Mortgage Standards Under the
Truth in Lending Act (May 2013 ATR
Final Rule),5 Amendments to the 2013
Mortgage Rules under the Real Estate
Settlement Procedures Act (Regulation
X) and the Truth in Lending Act
(Regulation X) (July 2013 Final Rule
Amendments to the 2013 Mortgage
Rules),6 and the Amendments to the
2013 Mortgage Rules under the Equal
Credit Opportunity Act (Regulation B),
Real Estate Settlement Procedures Act
(Regulation X), and the Truth in
Lending Act (Regulation Z) (September
2013 Final Rule Amendments to the
2013 Mortgage Rules).” These changes
correct section 1026.43(e)(4)(ii)(C) and
comment 32(b)(1)(ii)—4.iii. This rule also
makes another minor technical
correction to the September 2013 Final
Rule Amendments to the 2013 Mortgage
Rules.

The Bureau seeks public comment on
these changes.

II. Background

A. Title XIV Rules Under the Dodd-
Frank Act

In response to an unprecedented cycle
of expansion and contraction in the
mortgage market that sparked the most
severe U.S. recession since the Great
Depression, Congress passed the Dodd-
Frank Act, which was signed into law

578 FR 35429 (June 12, 2013).
678 FR 44685 (Jul. 24, 2013).
778 FR 60382 (Oct. 1, 2013).
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on July 21, 2010. In the Dodd-Frank Act,
Congress established the Bureau and,
under sections 1061 and 1100A,
generally consolidated the rulemaking
authority for Federal consumer financial
laws, including the Truth in Lending
Act (TILA), in the Bureau.8 At the same
time, Congress significantly amended
the statutory requirements governing
mortgages with the intent to restrict the
practices that contributed to and
exacerbated the crisis. Under the statute,
most of these new requirements would
have taken effect automatically on
January 21, 2013, if the Bureau had not
issued implementing regulations by that
date.® To avoid uncertainty and
potential disruption in the national
mortgage market at a time of economic
vulnerability, the Bureau issued several
final rules in a span of less than two
weeks in January 2013 to implement
these new statutory provisions and
provide for an orderly transition. These
rules included the 2013 HOEPA Final
Rule, issued on January 10, and the
2013 Mortgage Servicing Final Rules,
issued on January 17.

B. Implementation Plan for New
Mortgage Rules

On February 13, 2013, the Bureau
announced an initiative to support
implementation of the new mortgage
rules (Implementation Plan),'® under
which the Bureau would work with the
mortgage industry to ensure that the
2013 Title XIV Final Rules could be
implemented accurately and
expeditiously. The Implementation Plan
included: (1) Coordination with other
agencies; (2) publication of plain-
language guides to the new rules; (3)
publication of additional interpretive
guidance and corrections or
clarifications of the new rules as
needed; (4) publication of readiness
guides for the new rules; and (5)
education of consumers on the new
rules.

This interim final rule makes narrow
amendments to the 2013 Title XIV Final

8 Sections 1011 and 1021 of the Dodd-Frank Act,
in title X, the “Consumer Financial Protection Act,”
Public Law 111-203, secs. 1001-1100H, codified at
12 U.S.C. 5491, 5511. The Consumer Financial
Protection Act is substantially codified at 12 U.S.C.
5481-5603. Section 1029 of the Dodd-Frank Act
excludes from this transfer of authority, subject to
certain exceptions, any rulemaking authority over a
motor vehicle dealer that is predominantly engaged
in the sale and servicing of motor vehicles, the
leasing and servicing of motor vehicles, or both. 12
U.S.C. 5519.

9Dodd-Frank Act section 1400(c), 15 U.S.C. 1601
note.

10 Consumer Financial Protection Bureau Lays
Out Implementation Plan for New Mortgage Rules.
Press Release. Feb. 13, 2013 available at http://
www.consumerfinance.gov/newsroom/consumer-
financial-protection-bureau-lays-out-
implementation-plan-for-new-mortgage-rules/.

Rules and three technical corrections to
the September 2013 Final Rule
Amendments to the 2013 Mortgage
Rules. The Bureau is proceeding by
interim final rule to provide immediate
certainty regarding compliance to the
small sub-markets affected. For
information and documents regarding
other guidance and amendments under
the Implementation Plan, please visit
the Bureau’s Regulatory Implementation
Web page.1

III. Legal Authority

The Bureau is issuing this interim
final rule pursuant to its authority under
RESPA, TILA and the Dodd-Frank Act.
Section 1061 of the Dodd-Frank Act
transferred to the Bureau the “consumer
financial protection functions”
previously vested in certain other
Federal agencies, including the Board of
Governors of the Federal Reserve
System (Board) and the Department of
Housing and Urban Development
(HUD). The Dodd-Frank Act defines
‘“consumer financial protection
function” to include ““all authority to
prescribe rules or issue orders or
guidelines pursuant to any Federal
consumer financial law, including
performing appropriate functions to
promulgate and review such rules,
orders, and guidelines.” 12 RESPA,
TILA, title X of the Dodd-Frank Act, and
certain subtitles and provisions of title
XIV of the Dodd-Frank Act are Federal
consumer financial laws.13 Accordingly,
the Bureau has authority to issue
regulations pursuant to RESPA, TILA,
title X, and the enumerated subtitles
and provisions of title XIV.

The Bureau is amending the 2013
HOEPA Final Rule and the 2013
Mortgage Servicing Final Rules with
this interim final rule. The interim final
rule relies on the broad rulemaking
authority specifically granted to the
Bureau by RESPA sections 6(k), 6(j)(3)
and 19(a), and by TILA sections 105(a)
and 105(f), and title X of the Dodd-
Frank Act. Additionally, the interim
final rule relies on the rulemaking
authority used in connection with the
2013 HOEPA Final Rule,* including
RESPA section 19(a), TILA section

11 http://www.consumerfinance.gov/regulatory-
implementation.

1212 U.S.C. 5581(a)(1).

13 Dodd-Frank Act section 1002(14), 12 U.S.C.
5481(14) (defining “Federal consumer financial
law”” to include the “enumerated consumer laws”
and the provisions of title X of the Dodd-Frank Act);
Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “enumerated consumer laws” to
include RESPA and TILA), Dodd-Frank section
1400(b), 15 U.S.C. 1601 note (defining “enumerated
consumer laws” to certain subtitles and provisions
of title XIV).

1478 FR 6855 (Jan. 31, 2013).

129(p), and the specific rulemaking
provision for the pre-loan counseling
requirement, at TILA section 129(u)(3).

IV. Administrative Procedure Act

To the extent that notice and
comment would otherwise be required,
the Bureau finds that there is good cause
to publish this interim final rule
without notice and comment. See 5
U.S.C. 553(b)(3)(B).

First, with respect to the amendments
of Regulation X section 1024.39 and
Regulation Z sections 1026.20(c) and
1026.41, notice and comment is
impracticable and contrary to the public
interest. The amendments to these
sections effectuate narrow exceptions to
Regulation Z and the 2013 Mortgage
Servicing Final Rules to facilitate
compliance with the requirements of
those rules with respect to the small
number of borrowers under the
protection of the Bankruptcy Code or
provisions of the FDCPA that require
debt collectors to cease communications
upon request by the borrower. The 2013
Mortgage Servicing Final Rules, along
with the other mortgage rules issued by
the Bureau, implement fundamental
reforms and important new consumer
protections mandated by Congress to
guard against practices that contributed
to the nation’s most significant financial
crisis in nearly a century. The
rulemakings as a whole implicate
multiple processes for both mortgage
originations and servicing. Congress
mandated that a number of the rules be
issued by January 21, 2013, and that
they take effect by one year after
issuance. Consequently, the 2013
Mortgage Servicing Final Rules, along
with most of the other mortgage rules
issued by the Bureau in January 2013,
will take effect in January 2014.
Although section 1026.20(c) of
Regulation Z was not established by the
new rules, compliance with that pre-
existing provision must be worked in to
servicers’ overall compliance strategy
for January. Because many financial
institutions lock down their computer
systems late in the calendar year due to
high holiday processing volume and the
need to generate year-end reports,
institutions have relatively little time to
institute programming changes before
the January effective dates.

If the Bureau were to give advance
notice of the amendment of these
sections and even a two-week comment
period, a rule could not reasonably be
published in final form until early
December. Servicers would experience a
period of uncertainty in which they
would have to continue to prepare for
compliance with the original rules in
case the exemptions were not finalized.
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This would likely divert resources from
activities that would have more
beneficial impacts for consumers. If the
Bureau adopted the exemptions in
December, servicers would then be
forced to change their systems in a rush
before the effective date, potentially
leading to severe compliance problems
and harm to consumers.

Second, the Bureau finds that the
notice-and-comment procedure is
unnecessary for the amendments to
§§1026.32, 1026.43, and 1026.34 and
related commentary. As discussed more
fully below in this preamble, the
amendments correct inadvertent,
technical errors with respect to these
sections. First, a rule the Bureau
adopted in May 2013 included the
proper version of comment 32(b)(1)(ii)—
4.iii, but a recent amendment
erroneously reverted the comment to an
old version. The Bureau is restoring the
proper May 2013 version of the
comment with a minor clarifying
adjustment to remove an extraneous
phrase and thereby avoid the
misinterpretation that the comment is in
conflict with the regulatory text. The
Bureau believes that affected members
of the public, including institutions
subject to the rule, have understood that
the removal of the May 2013 version of
the comment was inadvertent, that the
May 2013 version of the comment
should not be understood to conflict
with the regulatory text, and that the
Bureau would correct the comment.

Second, the amendment to section
1026.43(e)(4)(ii)(C) corrects a similar
technical error. The July 2013 rule
included the proper version of section
1026.43(e)(4)(ii)(C) but a recent
amendment inadvertently omitted
language reiterating in the regulation
text that matters wholly unrelated to
ability to repay will not be relevant to
the determination of QM status under
that provision. No change in the
standard was intended or made by the
recent amendment, as is clear from the
interpretation of that provision
contained in comment 43(e)(4)—4.
Finally, the amendment to section
1026.34(a)(5) corrects a failure to
address a very narrow category of
transactions for which the disclosures
specified in the regulation are not
required. In the absence of the
correction, the existing language could
be read to require new disclosures that
would be unduly burdensome and
unsuitable for consumers or simply to
render the provision impossible to
comply with for affected transactions.
The interim final rule corrects the
inadvertent omission by expressly
referencing existing disclosures that are

already required for the affected
transactions.

V. Effective Date

This interim final rule is effective on
January 10, 2014. As with the
requirements of the 2013 HOEPA Final
Rule which it amends, the change to
§1026.34(a)(5) applies to transactions
for which the creditor received an
application on or after that date. The
servicing exemptions provided in this
rule amending existing Regulation Z
and the 2013 Mortgage Servicing Rules
are available for use with any servicing
account beginning on the effective date.
The technical corrections to section
1026.32 and section 1026.43 take effect
on January 10, 2014.

VI. Section-by-Section Analysis
A. Regulation X

General

In addition to the clarifications and
amendments to Regulation X discussed
below, the Bureau is making one
correction to an amendatory instruction
that relates to FR Doc. 2013-22752,
published on October 1, 2013.

Section 1024.39 Early intervention
requirements for certain borrowers
1024.39(d) Exemptions

The early intervention requirements
in § 1024.39 are intended to provide
delinquent borrowers with
opportunities to pursue available loss
mitigation options at the early stages of
a delinquency by requiring that the
servicer attempt to make live contact
with the borrower and to issue a written
notice. The requirements apply to each
payment for which the borrower is
delinquent, although the written notice
must be provided only once every 180
days.15 In this interim final rule, the
Bureau is adding new § 1024.39(d)(1),
exempting a servicer from the early
intervention requirements while a
borrower is a debtor in bankruptcy, and
new §1024.39(d)(2), exempting a
servicer from the early intervention
requirements when a borrower has
invoked the cease communication
provisions under the Fair Debt
Collections Practices Act (FDCPA).16

The Bureau first proposed the early
intervention requirements in § 1024.39
on August 10, 2012. In the preamble to
the proposed rule, the Bureau noted that
servicers may be subject to State and

15 The Bureau has issued guidance to clarify how
a servicer may comply with the requirements in
§1024.39 to make good faith efforts to establish live
contact with a borrower in CFPB Bulletin 2013-12,
available at http://files.consumerfinance.gov/f/
201310_cfpb_mortgage-servicing_bulletin.pdf.

1615 U.S.C. 1692 et seq.

Federal laws related to debt collection
practices, such as the FDCPA. In
addition, the preamble acknowledged
that the Bankruptcy Code’s automatic
stay provisions generally prohibit,
among other things, actions to collect,
assess, or recover a claim against a
debtor that arose before the debtor filed
for bankruptcy.1” The Bureau invited
comment on whether servicers may
reasonably question how they could
comply with the Bureau’s proposal in
light of those laws.

Several industry commenters
expressed concern that the Bureau’s
rules overlap with and could conflict
with existing State and Federal law.
Several commenters requested guidance
on whether servicers would be required
to comply with the early intervention
requirements if the borrower instructed
the servicer to cease collection efforts,
not to contact the borrower by
telephone, or if the borrower refused to
pay the debt. Several of these
commenters requested that the Bureau
include an exemption from the early
intervention requirements in cases
involving debt collection or bankruptcy
law. One industry commenter requested
that the Bureau clarify whether servicers
would have immunity from claims of
harassment or improper conduct under
the FDCPA.

With respect to addressing potential
conflicts between the Bureau’s rules and
existing State and Federal law as well as
existing industry practice, commenters
identified a variety of ways the Bureau
could provide relief, including by not
adopting rules that exceed or otherwise
conflict with existing requirements,
providing safe harbors (such as by
clarifying that compliance with existing
laws and agreements satisfies
§ 1024.39), adopting more flexible
standards, providing exemptions,
including a mechanism in the rule to
resolve compliance conflicts, or broadly
preempting State laws.

On January 17, 2013, the Bureau
issued the 2013 RESPA Servicing Final
Rule with early intervention
requirements in § 1024.39 that included
a conflicts of law provision specifying
that servicers are not required to make
contact with borrowers in a manner that
may be prohibited by Federal laws, such
as the FDCPA or the Bankruptcy Code’s
automatic stay provisions. The Bureau
also added comment 39(c)-1, addressing
borrowers in bankruptcy. The comment
specified, “Section 1024.39 does not
require a servicer to communicate with
a borrower in a manner that would be
inconsistent with applicable bankruptcy

17 See 11 U.S.C. 362 (automatic stay); see also 11
U.S.C. 524 (effect of discharge).
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law or a court order in a bankruptcy
case. To the extent permitted by such
law or court order, servicers may adapt
the requirements of § 1024.39 in any
manner that would permit them to
notify borrowers of loss mitigation
options.” In the preamble to the final
rule, the Bureau stated that it did not
seek to interpret the Bankruptcy Code
through this comment, but instead
intended to indicate that servicers could
take a flexible approach to complying
with § 1024.39 for borrowers in
bankruptcy.

1024.39(d)(1) Borrowers in bankruptcy

After publication of the 2013 RESPA
Servicing Final Rule, industry
stakeholders expressed continued
concerns to the Bureau about complying
with certain servicing requirements for
borrowers under the protection of
bankruptcy law. In general, and as
discussed further below with regard to
periodic statement requirements,
servicers asserted that simply providing
flexibility in accommodating
bankruptcy law restrictions on
communications with borrowers was
not sufficient because they faced a
substantial legal burden in determining
when and how bankruptcy law
provisions applied in the first instance.
Servicers also expressed concern about
how to fulfill the servicing rules’
requirements in a way that did not
confuse borrowers with regard to their
status in bankruptcy and the fact that
servicers were not attempting to collect
on accounts. Bankruptcy trustees raised
similar concerns about the likelihood of
servicers providing information that
will be confusing to borrowers/debtors,
debtor attorneys, and even courts and
trustees. Specifically, with regard to
early intervention, industry sought
additional guidance on whether the
Bureau would require some attempt at
compliance even if there was an
automatic stay and whether servicers
would be subject to claims by private
litigants asserting that bankruptcy was
not an excuse for a servicer’s lack of
performance under § 1024.39.

Based on these inquiries, the Bureau
believes that the potential interactions
between the § 1024.39 early intervention
requirements and bankruptcy law
requirements can be highly varied and
complex. The Bankruptcy Code itself
provides a robust set of consumer
protections for debtors, including
oversight of debt repayment plans,
where applicable. However, whether
certain communications with the
borrower may violate an automatic stay
or discharge injunction are fact-specific
inquiries and can vary depending on the
Chapter of the Bankruptcy Code at

issue, the intention of the debtor to
retain the property, and the frequency
and detailed contents of the
communications.?® Uncertainty with
respect to loss mitigation-related
communications has led federal
regulators 19 and several bankruptcy
courts 29 to issue guidelines or rules for
servicers on the interaction between
those communications and bankruptcy
law. While some sources identified by
the Bureau suggest that it is permissible
for servicers to engage in loss mitigation
negotiations with borrowers who have
invoked bankruptcy protections, they do
not address affirmative outreach directly

18 See infra note 35; see also In re Duke, 79 F.3d
43 (7th Cir. 1996) (holding creditor does not violate
automatic stay when sending “nonthreatening and
non-coercive’ offer to reaffirm Chapter 7 debtor’s
pre-petition debt); In re Silva, No. 09-02504, 2010
WL 605578 (Bankr. D. Haw. Feb. 19, 2010)
(“Nothing in the Bankruptcy Code prevents or
prohibits a chapter 7 or chapter 13 debtor or its
secured creditors from entering into
communications or negotiations about the
possibility of a loan modification.”)

19 See, e.g., HUD, Mortgagee Letter 2008—32 (Oct.
17, 2008) (“[M]ortgagees must, upon receipt of
notice of a bankruptcy filing, send information to
debtor’s counsel indicating that loss mitigation may
be available, and provide instruction sufficient to
facilitate workout discussions including
documentation requirements, timeframes and
servicer contact information . . . . Nothing in this
mortgagee letter requires that mortgagees make
direct contact with any borrower under bankruptcy
protection.”) (emphasis added) available at http://
www.hud.gov/offices/adm/hudclips/letters/
mortgagee/2008ml.cfm; U.S. Dep’t of Treasury,
Making Home Affordable Program Handbook for
Servicers of Non-GSE Loans, v.4.3 at 77, 80 (Sept.
16, 2013) (“Borrowers in active Chapter 7 or
Chapter 13 bankruptcy cases are eligible for HAMP
at the servicer’s discretion in accordance with
investor guidelines, but servicers are not required
to solicit these borrowers proactively for HAMP

. Borrowers who have received a Chapter 7
bankruptcy discharge in a case involving the first
lien mortgage who did not reaffirm the mortgage
debt under applicable law are eligible for HAMP

. [A] servicer is deemed to have made a
Reasonable Effort to solicit [those] borrower[s] after
sending two written notices to the last address of
record in addition to the two required written
notices. . . .”) (emphasis added) available at
http://www.makinghomeaffordable.gov/for-
partners/understanding-guidelines/Documents/
mhahandbook_43.pdf.

20 See, e.g., Amended General Order Regarding
Negotiations Between Debtor(s) and Mortgage
Servicer(s) to Consider Loan Modifications (Bankr.
D.N.J. July 24, 2009) (“[Clommunications and/or
negotiations between debtors and mortgagees/
mortgage servicers about loan modification shall
not be deemed as a violation of the automatic stay

. [Alny such communication or negotiation
shall not be used by either party agamst the other
in any subsequent litigation . ) available at
http://www.njb.uscourts,gov/sites/default/files/
general-ordes/2009 07 27 _
generalOrderLoanModify2.pdf; Bankr. W.D. Wash.
R. 4001-2(b) (“A mortgage creditor’s contact with
the debtor and/or the debtor’s counsel for the
purposes of negotiating a loan modification shall
not be considered a violation of the automatic stay
imposed by 11 U.S.C. 362.”). While these two
courts’ rules might permit some communications
regarding loan modifications, their approach is not
necessarily generally accepted.

to the borrower to solicit discussions
about loss mitigation options.

In addition, when a borrower is under
bankruptcy protections, the benefits of
continuing early intervention contacts
may depend on the context. Borrowers
who became delinquent on their
mortgage loans prior to filing
bankruptcy will likely already have
received early intervention contacts
from the servicer and thus will already
be on notice about the availability of
potential loss mitigation options. In
such cases, continuing contacts may
have limited if any utility. And while
the small group of borrowers who file
bankruptcy without first becoming
delinquent on their mortgage loans
might benefit from information
regarding the availability of loss
mitigation information, the Bureau is
concerned that additional guidance is
needed to ensure that any early
intervention contacts communicate
effectively regarding the borrower’s
status in bankruptcy and do not instead
create borrower confusion.

The Bureau believes that further study
of these issues is warranted but cannot
be concluded quickly enough to provide
further calibration of the requirements
before January 2014. Therefore, the
interim final rule adds §1024.39(d)(1),
which exempts servicers from the
requirements of § 1024.39 for a mortgage
loan while the borrower is a debtor in
bankruptcy. However, the Bureau is not
taking any position on whether early
intervention efforts generally may
violate an automatic stay or discharge
injunction and encourages servicers
who communicate with borrowers in
bankruptcy about loss mitigation
options to continue such tailored
communications so far as bankruptcy
law permits. The Bureau believes that
some borrowers facing the complexities
of bankruptcy could benefit from
receiving loss mitigation information in
some tailored form that is appropriate to
their circumstances.

Because of the new exemption
addressing bankruptcy in
§1024.39(d)(1), the interim final rule
removes comment 39(c)-1 and
incorporates it into new commentary in
§1024.39(d)(1)-2, as discussed below.
Comment 39(d)(1)-1 clarifies that the
exemption begins once a petition has
been filed commencing a case under
Title 11 of the United States Code in
which the borrower is a debtor.
Comment 39(d)(1)-2 clarifies that with
respect to any portion of the mortgage
debt that is not discharged, a servicer
must resume compliance with § 1024.39
after the first delinquency that follows
the earliest of any of three potential
outcomes in the borrower’s bankruptcy
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case: (i) the case is dismissed, (ii) the
case is closed, or (iii) the borrower
receives a discharge under 11 U.S.C.
§§727, 1141, 1228, or 1328. However,
this requirement to resume compliance
does not require a servicer to
communicate with a borrower in a
manner that would be inconsistent with
applicable bankruptcy law or a court
order in a bankruptcy case. To the
extent permitted by such law or court
order, a servicer may adapt the
requirements of § 1024.39 in any
manner believed necessary. Compliance
with § 1024.39 is not required for any
portion of the mortgage debt that is
discharged under applicable provisions
of the U.S. Bankruptcy Code. If the
borrower’s bankruptcy case is revived—
for example if the court reinstates a
previously dismissed case, reopens the
case, or revokes a discharge—the
servicer is again exempt from the
requirement in § 1024.39. Comment
39(d)(1)-3 clarifies that the exemption
applies when any of the borrowers who
are joint obligors with primary liability
on the mortgage loan is a debtor in
bankruptcy.

For the reasons discussed, the Bureau
is providing this exemption at this time,
particularly because of the complex
compliance concerns and the
impending effective date of the 2013
RESPA Servicing Final Rule. The
Bureau will continue to examine this
issue and may reinstate an early
intervention requirement with respect to
borrowers in bankruptcy, but it will not
reinstate any such requirement without
notice and comment rulemaking and an
appropriate implementation period. The
Bureau solicits comment on the scope of
the exemption, the triggers for meeting
the exemption and having to resume
early intervention, and how the early
intervention communications might be
tailored to meet the particular needs of
borrowers in bankruptcy. The Bureau
also seeks comment on other factors the
Bureau should take into consideration
in determining whether to reinstate any
type of early intervention requirement
with respect to borrowers in
bankruptcy.

Legal Authority. The Bureau uses its
authority under RESPA sections 6(j)(3)
and 19(a) to exempt servicers from the
early intervention requirements in
§1024.39 for a mortgage loan while the
borrower is a debtor in bankruptcy and
to adopt related official Bureau
interpretations in Supplement I to Part
1024. For the reasons discussed above,
the Bureau does not believe at this time
that the consumer protection purposes
of RESPA would be furthered by
requiring servicers to comply with

§1024.39 for a mortgage loan while the
borrower is a debtor in bankruptcy.

1024.39(d)(2) Fair Debt Collection
Practices Act

A servicer of defaulted mortgage loans
may also be a debt collector under the
FDCPA. The FDCPA grants debtors the
right generally to bar debt collectors
from communicating with them
regarding the debt by sending a written
“cease communication” request.2! As
discussed above, the Bureau is
separately issuing a bulletin that
concludes that the FDCPA “‘cease
communication” provision does not
override servicers’ obligations to have
various communications with borrowers
that are specifically mandated by the
Dodd-Frank Act or to respond to certain
borrower-initiated communications in
accordance with the 2013 Mortgage
Servicing Final Rules.22 However,
because the early intervention
requirements are neither statutorily
mandated nor borrower-initiated, the
interplay between the early intervention
requirements and the “cease
communication” provision of the
FDCPA is less clear than it is with the
servicing provisions discussed in the
bulletin.

Therefore, new §1024.39(d)(2)
exempts a servicer that is a debt
collector under the FDCPA with respect
to a borrower from the requirements of
§1024.39 after the borrower has
exercised this “cease communication”
right. The exemption provides a servicer
that is a debt collector under the FDCPA
with certainty that it has no obligations
under § 1024.39 with regard to a
borrower who has followed FDCPA
procedure and instructed the servicer/
debt collector to stop communicating
with the borrower about the debt. The
Bureau is not, however, making a
determination as to the legal status of
intervention efforts following receipt of
proper cease communication requests,
and servicers are encouraged to pursue
loss mitigation options to the extent that
the FDCPA permits.

The CFPB will be exploring the legal
issues and practical benefits of requiring
some type of early intervention to notify

2115 U.S.C. 1692c(c).

22 The new mortgage servicing rules that do not
exempt servicers based on their status as debt
collectors under the FDCPA are, in Regulation X,

12 CFR 1024.35 (error resolution), 1024.36 (requests
for information), 1024.37 (force-place insurance),
and 1024.41 (loss mitigation) and, in Regulation Z,
12 CFR 1026.20(d) (ARM initial interest rate
adjustment) and 1026.41 (periodic statement). See
CFPB Bulletin 2013-12, available at http://

files.consumerfinance.gov/f/201310_cfpb_mortgage-

servicing bulletin.pdf. Note that, elsewhere in this
interim final rule, the Bureau is issuing an
exemption for § 1026.20(c) similar to the one for
§1024.39.

borrowers of the potential availability of
loss mitigation options, in an upcoming
rulemaking on debt collection.
Balancing the rights of debtors to protect
themselves against certain debt collector
practices with the consumer protections
afforded by servicer-borrower contact
that may lead to the resolution of
borrower default is more appropriately
addressed in the broader context of a
notice-and-comment rulemaking. For
this reason, the interim final rule revises
§1024.39 to add the exemption
discussed above and provide clarity to
stakeholders, but the Bureau notes that
the future rulemaking on debt collection
may alter or eliminate this exemption.

Legal Authority. The Bureau uses its
authority under RESPA sections 6(j)(3)
and 19(a) to exempt a servicer that is a
debt collector pursuant to the FDCPA
with regard to a mortgage loan from the
early intervention requirements in
§1024.39 when a borrower has
exercised the “‘cease communication”
right under the FDCPA prohibiting the
servicer/debt collector from
communicating with the borrower
regarding the debt. For the reasons
discussed above, the Bureau believes at
this time that the consumer protection
purposes of RESPA would not be
furthered by requiring compliance with
§1024.39 at a time when a borrower has
specifically requested the servicer/debt
collector to stop communicating with
the borrower about the debt.

B. Regulation Z

Section 1026.20 Disclosure
Requirements Regarding Post-
Consummation Events

20(c) Rate Adjustments With a
Corresponding Change in Payment

20(c)(1)(ii) Exemptions
20(c)(1)(ii)(C)

In this interim final rule, the Bureau
is adding a third exemption to
§1026.20(c), the regulation requiring
disclosures to consumers with
adjustable-rate mortgages (ARMs) each
time an interest rate adjustment causes
a corresponding change in payment.23
Servicers of defaulted mortgage loans
may be debt collectors under the
FDCPA. .24 As discussed above, the
FDCPA grants debtors the right
generally to bar debt collectors from
communicating with them by sending a
written “‘cease communication”
request.25 New § 1026.20(c)(1)(ii)(C)
exempts servicers, creditors and
assignees on an ARM from the

2312 CFR 1026.20(c), as revised by 78 FR 10901
(Feb. 14, 2013) (2013 TILA Servicing Final Rule).

2415 U.S.C. 1692 et seq.

2515 U.S.C. 1692c(c).
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requirements of § 1026.20(c) when the
servicer for that ARM is a debt collector
under the FDCPA and the consumer has
exercised this “‘cease communication”
right.

As discussed above, the Bureau is
separately issuing a bulletin that
concludes that the FDCPA “cease
communication” provision does not
override servicers’ obligations to have
various communications with borrowers
that are specifically mandated by the
Dodd-Frank Act or to respond to certain
borrower-initiated communications in
accordance with the 2013 Mortgage
Servicing Final Rules.26 However,
because the notice requirements of
§ 1026.20(c) are neither statutorily
mandated nor borrower-initiated, the
interplay between those requirements
and the “cease communication”
provision of the FDCPA is less clear
than it is with the servicing provisions
discussed in the bulletin.

Therefore, new §1026.20(c)(1)(ii)(C)
exempts servicers, creditors and
assignees on an ARM from the
requirements of § 1026.20(c) when the
servicer for that ARM is a debt collector
under the FDCPA and the consumer has
exercised this “‘cease communication”
right. The exemption provides a servicer
that is a debt collector under the FDCPA
with certainty that it has no obligations
under § 1026.20(c) with regard to a
borrower who has followed FDCPA
procedure and instructed the servicer/
debt collector to stop communicating
with the borrower about the debt. The
Bureau is not, however, making a
determination as to the legal status of
§ 1026.20(c) requirements following
receipt of proper cease communication
requests, and servicers are encouraged
to provide ARM adjustment notices to
the extent that the FDCPA permits.

The CFPB will be exploring the legal
issues and practical benefits of requiring
some form of § 1026.20(c) notice
following a cease communication
request, in an upcoming rulemaking on
debt collection. Balancing the rights of
debtors to protect themselves against
certain debt collector practices with the
consumer protection afforded by timely
notice of interest rate and payment

26 The new mortgage servicing rules that do not
exempt servicers based on their status as debt
collectors under the FDCPA are, in Regulation X,

12 CFR 1024.35 (error resolution), 1024.36 (requests
for information), 1024.37 (force-place insurance),
and 1024.41 (loss mitigation) and, in Regulation Z,
12 CFR 1026.20(d) (ARM initial interest rate
adjustment) and 1026.41 (periodic statement). See
CFPB Bulletin 2013-12, available at http://
files.consumerfinance.gov/f/201310_cfpb_mortgage-
servicing bulletin.pdf. Note that, elsewhere in this
interim final rule, the Bureau is issuing an
exemption for § 1024.39 similar to the one for
§1026.20(c).

adjustments is more appropriately
addressed in the broader context of a
notice-and-comment rulemaking. For
this reason, the interim final rule revises
§1026.20(c) to add the exemption
discussed above and provide clarity to
stakeholders, but the Bureau notes that
the future rulemaking on debt collection
may alter or eliminate this exemption.

Legal Authority. The Bureau uses its
authority under TILA section 105(a) to
provide an exemption from the ARM
disclosures required by § 1026.20(c)
when a servicer that is a debt collector
pursuant to the FDCPA with regard to
an adjustable-rate mortgage loan
receives a ‘‘cease communication”
notice. For the reasons discussed above,
the Bureau believes this exemption is
necessary and proper under TILA
section 105(a) to effectuate the purposes
of and to facilitate compliance with
TILA.

Section 1026.32 Requirements for
Certain High-Cost Mortgages

32(b) Definitions
32(b)(1)

This interim final rule makes a
technical correction to comment
32(b)(1)(ii)—4.iii, as revised by the May
2013 ATR Final Rule and the September
2013 Final Rule Amendments to the
2013 Mortgage Rules. Among other
things, the May 2013 ATR Final Rule
substantially revised § 1026.32(b)(1)(ii)
and, with it, comment 32(b)(1)(ii)—4.
However, the September 2013 Final
Rule Amendments to the 2013 Mortgage
Rules inadvertently replaced comment
32(b)(1)(ii)—4.iii with the comment
language that was in place before the
May 2013 ATR Final Rule revision. This
rule restores the May 2013 language.

This rule also makes a minor
adjustment to the May 2013 language to
remove an extraneous reference to
compensation paid by “a consumer.”
Comment 32(b)(1)(ii)—4.iii is intended to
focus on how compensation paid by a
creditor to a loan originator is included
in the calculation of points and fees.
The reference to compensation paid by
‘““a consumer” in this particular context
is not relevant and could have been
misread to suggest that mortgage broker
compensation already included in the
points and fees calculation under
§1026.32(b)(1)(i) should be counted
again under § 1026.32(b)(1)(ii). Such an
interpretation would not have been
consistent with §1026.32(b)(1)(ii)(A), as
both the regulatory text and comment
32(b)(1)—4.i make plain. This rule makes
the technical correction of removing the
phrase “consumer or” in comment
32(b)(1)(ii)—4.iii to avoid such potential
confusion.

Section 1026.34 Prohibited acts or
practices in connection with high-cost
mortgages

34(a) Prohibited acts or practices for
high-cost mortgages

34(a)(5) Pre-loan counseling

The Dodd-Frank Act provides that a
creditor shall not extend a high-cost
mortgage to a consumer without
obtaining certification from an approved
housing counselor that the consumer
has received counseling on the
advisability of the mortgage.2? The
Dodd-Frank Act also requires that (1)
the counselor not be employed by or
affiliated with the creditor; and (2) the
counselor not certify that a consumer
has received counseling unless the
consumer has received the appropriate
required disclosures. The statutory
section requiring pre-loan counseling
authorizes the Bureau to prescribe
regulations to carry out the requirement.

The Bureau implemented the pre-loan
counseling requirement in
§1026.34(a)(5) of the 2013 HOEPA Final
Rule. In order to ensure that a consumer
would receive useful counseling on the
advisability of the particular loan
offered, § 1026.34(a)(5)(ii) required that
the counseling occur after the consumer
receives the initial disclosure under
RESPA (currently the GFE 28), or the
TILA disclosures for open-end credit
under Regulation Z section 1026.40.
However, the rule inadvertently failed
to address a very narrow category of
closed-end transactions that are neither
covered by RESPA nor subject to the
disclosures for open-end credit under
Regulation Z. These other high-cost
loans are typically secured by
manufactured housing but do not
involve residential real property, and
therefore are not federally related
mortgage loans subject to RESPA.29
Such loans also are not covered by
Regulation Z section 1026.40.
Consequently, § 1026.34(a)(5) could be
read to make such closed-end, non-
RESPA transactions impossible, or to
require a RESPA or open-end
disclosures for transactions that would
otherwise not require such disclosures
and for which such disclosures would

27Dodd-Frank Act section 1433(e), TILA section
129(u), 15 U.S.C. 1639(u).

28 The Bureau notes that the adoption of the
forthcoming TILA/RESPA integrated disclosure,
required by Dodd-Frank Act section 1098, will not
affect this requirement. The new Loan Estimate
integrated disclosure will satisfy the requirement
for a good faith estimate under RESPA section 5(c),
and will be provided prior to counseling on closed-
end RESPA transactions.

29 See 12 CFR 1024.2(b).
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be unduly burdensome and unsuitable
for consumers.

To address these concerns, this
interim final rule amends
§ 1026.34(a)(5) to require that
counseling for high-cost loans that are
not covered by either RESPA or section
1026.40 must occur after the consumer
receives the HOEPA disclosure required
under § 1026.32(c). The interim final
rule clarifies that RESPA or open-end
disclosures are not required for these
transactions.

The Bureau notes that the HOEPA
disclosures are not required to be
provided until three business days
before consummation of the loan, which
may cause some difficulties in obtaining
the counseling and in ensuring that
consummation is not unnecessarily or
unduly delayed. Therefore, new
comment 34(a)(5)(ii)-2 states that
creditors are encouraged but not
required to provide the disclosures in
§1026.32(c) earlier than three business
days before consummation in order to
facilitate the counseling and timely
consummation of covered transactions.
In addition, conforming changes have
been made to comment 34(a)(5)(ii)-1,
renumbered comment 34(a)(5)(ii)-3 and
comment 34(a)(5)(iv)-1.

The Bureau seeks comment on this
provision of the interim final rule and
whether it ensures that consumers can
both receive meaningful counseling
based on disclosures of their loan terms
and proceed with consummation in a
timely manner. The Bureau also solicits
comment on any burdens the interim
final rule imposes on industry and how
such burdens could be mitigated,
keeping in mind the consumer benefits
of timely and meaningful counseling.

The Bureau is also making a small
technical correction to comment
34(a)(5)(v)-1.

Section 1026.41 Periodic Statements for
Residential Mortgage Loans

41(e) Exemptions
41(e)(5) Consumers in bankruptcy

Dodd-Frank Act section 1420
established TILA section 128(f)
requiring periodic statements for
mortgage loans. On January 17, 2013,
the Bureau issued the 2013 TILA
Servicing Final Rule implementing the
periodic statement requirements and
exemptions in § 1026.41. The periodic
statements required in § 1026.41 are
intended to provide consumers with
useful information about the amounts
they have paid as well as the amounts
they owe and other information. In this
interim final rule, the Bureau is adding
new §1026.41(e)(5), exempting a

servicer 30 from the periodic statement
requirements in § 1026.41 for a mortgage
loan while the consumer is a debtor in
bankruptcy.

On August 10, 2012, the Bureau
proposed implementing the periodic
statement requirements and exemptions
in § 1026.41. The proposed rule and
preamble did not specifically address
any relationship between the periodic
statement requirements and consumers
in bankruptcy. The Bureau received
several comments on the proposed rule
that presented opposing views about the
issue. Some consumer advocates felt it
was essential that statements be
provided to consumers in bankruptcy to
ensure they are kept informed on the
status of their loans and have a record
of the account, while industry
commenters insisted that providing
statements for loans in bankruptcy
might cause confusion or violate court
orders or the FDCPA.31 One commenter
added that if statements must be
provided to consumers in bankruptcy,
the statements should be allowed to
contain any information, disclosures or
messaging required under bankruptcy
rules or court orders.

In the preamble to the 2013 TILA
Servicing Final Rule, the Bureau
acknowledged that the Bankruptcy Code
might prevent attempts to collect a debt
from a consumer in bankruptcy, but
stated that it did not believe the
Bankruptcy Code would prevent a
servicer from sending a consumer a
statement on the status of the mortgage
loan. The Bureau further specified that
the final rule allows servicers to make
changes to the periodic statement they
believe are necessary when a consumer
is in bankruptcy. Specifically, servicers
may include a message about the
bankruptcy and alternatively present the
amount due to reflect payment
obligations determined by the
individual bankruptcy proceeding.

After publication of the final rule,
industry stakeholders expressed more
detailed concerns to the Bureau about
providing periodic statements to
consumers under bankruptcy
protection. The Bureau received
comments on this issue in response to
its proposed rules published on May 2,
2013, and July 2, 2013, even though
those proposed rules did not address

30“Servicer” is defined for purposes of § 1026.41
as including the creditor, assignee or servicer. To
increase readability, this interim final rule also uses
the term servicer in the preamble to describe those
same entities covered by § 1026.41.

31The Bureau has addressed the concern about
the relationship between the periodic statement
requirements and the FDCPA in CFPB Bulletin
2013-12, available at http://
files.consumerfinance.gov/f/201310_cfpb_mortgage-
servicing_bulletin.pdf.

periodic statements provided to
consumers in bankruptcy. One
commenter expressed support for the
Bureau’s suggested message language as
a way to satisfy the requirements of
§1026.41 and bankruptcy law. Most of
the commenters, however, expressed
continued concerns about potential
conflicts with bankruptcy law and
indicated that the periodic statement
would need to be redesigned for
consumers in bankruptcy.

In addition, the Bureau has received
numerous specific guidance questions
and requests for clarification about how
to reconcile the periodic statement
requirements in the final rule with
various bankruptcy law requirements.
Industry stakeholders have expressed
concerns that bankruptcy courts, under
certain circumstances, may find
servicers in violation of an automatic
stay 32 or discharge injunction 33 if
servicers provide a periodic statement,
whether or not it includes a
disclaimer.34 They have asked for
guidance on whether and how servicers
would be able to permit consumers to
request that they receive no more
statements. Bankruptcy trustees raised
similar concerns that sending a periodic
statement designed to communicate
information that does not recognize the
unique character of the Chapter 13

32 See 11 U.S.C. 362(a)(6) (prohibiting “any act to
collect, assess, or recover a claim against the debtor
that arose before the commencement of the case
under this title”).

33 See 11 U.S.C. 524(a)(2)-(3) (discharge “operates
as an injunction against the commencement or
continuation of an action, the employment of
process, or an act, to collect . . . .”); but see 11
U.S.C. 524(j) (exception from 11 U.S.C. 524(a)(2)
injunction for “an act by a creditor that is the
holder of a secured claim, if—(1) such creditor
retains a security interest in real property that is the
principal residence of the debtor; (2) such act is in
the ordinary course of business between the
creditor and the debtor; and (3) such act is limited
to seeking or obtaining periodic payments
associated with a valid security interest in lieu of
pursuit of in rem relief to enforce the lien.”).

34 See, e.g., In re Brown, 481 B.R. 351, 361 (Bankr.
W.D. Pa. 2012) (Statements without a bankruptcy
disclaimer sent after a Chapter 7 discharge of the
mortgage debt that “provide the amount of the
payment and when it is due, a late charge if the
payment is not received by a certain date, and the
past due amount” were found to “seek payment
from the Debtor and violate the discharge
injunction.”); In re Joens, No. 03—-02077, 2003 WL
22839822 at *2 (Bankr. N.D. Iowa Nov. 21, 2003)
(Statements including a bankruptcy disclaimer sent
to debtors in a Chapter 7 case who stated their
intent to surrender the home violated the automatic
stay. “Only if a Chapter 7 debtor’s statement of
intention indicates the intent to continue to make
payments and retain property may a creditor
continue to send monthly statements
postpetition.”); In re Draper, 237 B.R. 502, 506
(Bankr. M.D. Fla. 1999) (Statements including a
bankruptcy disclaimer sent to a debtor in a Chapter
13 case violated the automatic stay because “[t]he
only credible reason to send such invoices on a
monthly basis is to try to collect payments from
debtors protected by the automatic stay.”).
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treatment of mortgages in default may
arguably violate the automatic stay.

Industry stakeholders have also asked
how to comply with several disclosure
requirements in the periodic statement
under specific circumstances that can
arise depending on the type of
bankruptcy proceeding. For example,
the Bureau received questions from
industry and bankruptcy trustees about
possible consumer confusion depending
on what “amount due”” and “payment
due date” servicers would disclose in a
Chapter 13 case that has different pre-
petition arrearage cure payments and
post-petition monthly payments, which
may be due on different dates. Servicers
also expressed concern about how to
fulfill the servicing rules’ requirements
in a way that did not confuse consumers
with regard to their status in bankruptcy
and the fact that servicers were not
attempting to collect on accounts.
Bankruptcy trustees also raised
concerns about the likelihood of
servicers providing information that
will be confusing to borrowers/debtors,
debtor attorneys, and even courts and
trustees. In addition, the Bureau
received requests to delay the effective
date of the periodic statement
requirement with respect to consumers
in bankruptcy and to exclude those
consumers from the periodic statement
requirements.

Based on the detailed questions
received, the Bureau believes that the
potential interactions between the
§1026.41 periodic statement
requirements and bankruptcy law
requirements can be highly varied and
complex. The Bankruptcy Code itself
provides a robust set of consumer
protections for debtors, including
oversight of debt repayment plans,
where applicable. However, whether
any periodic statement provided may
violate an automatic stay or discharge
injunction are fact-specific inquiries and
can vary depending on the Chapter of
the Bankruptcy Code at issue, the
intention of the debtor to retain the
property, and the frequency and
detailed contents of the periodic
statement provided.35

35 Compare, e.g., In re Zotow, 432 B.R. 252, 259—
60 (B.A.P. 9th Cir. 2010) (Notice to debtors showing
an increase to postpetition mortgage payments to
reflect prepetition escrow arrears ‘“was
informational in nature and thus not in violation of
the stay . . . First, [it] was not in the nature of an
invoice . . . Second, [the creditor] did not send the
Notice with a payment coupon or envelope . . .
Third and last, [the creditor] sent a single Notice
. . . prior to confirmation of Debtors’ Chapter 13
plan.””); and Pearson v Bank of America, No. 3:12—
cv-00013, 2012 WL 2804826, at *6 (W.D. Va. July
10, 2012) (Statements with bankruptcy disclaimers
did not violate the Chapter 7 discharge injunction
even though the statements also provided
“principal balances, estimated payments, payment

In addition, when a consumer is
under bankruptcy protections, the
benefits of periodic statements may
depend on the context. The Bureau has
indicated that servicers may take a
flexible approach in complying with
§1026.41 for consumers in bankruptcy.
However, without providing additional
guidance about how servicers can tailor
their periodic statements to
communicate effectively the status of a
consumer’s loan in light of the
bankruptcy, it is not clear whether a
servicer’s tailored periodic statements
would provide a meaningful benefit for
that consumer in the form of useful
information. Indeed, the statements
could provide that consumer with
information that may be confusing.

The Bureau believes that further study
of these issues is warranted but cannot
be concluded quickly enough to provide
further calibration of the requirements
before January 2014. Therefore, the
interim final rule exempts servicers
from the requirements of § 1026.41 for a
mortgage loan while the consumer is a
debtor in bankruptcy. However, the
Bureau is not taking any position on
whether periodic statements generally
may violate an automatic stay or
discharge injunction and does not

instructions, information on how [the creditor] will
post any payments made, and other remarks that
could surely be construed, by themselves, as
attempts to collect an already-discharged debt.”);
with, e.g., In re Cousins, 404 B.R. 281, 284, 288 (S.D.
Ohio 2009) (Statements with the past and current
balance, “voluntary payment coupon,” and
bankruptcy disclaimer sent to the debtor whose
Chapter 13 plan provided for mortgage payments
through the trustee violated the automatic stay.
“The fact is that statements containing conflicting
information like those allegedly sent in this case
may be confusing to a debtor. Although the
document states that it is an account statement for
informational purposes only, it also includes a
‘current balance’ and a payment coupon.”); In re
Draper, 237 B.R. 502, 506 (Bankr. M.D. Fla. 1999)
(Statements including the amount due, a detachable
payment coupon, return envelope, and bankruptcy
disclaimer sent to a debtor in a Chapter 13 case
whose plan provided for the cure of defaults under
his mortgage debt violated the automatic stay
because “[t]he only credible reason to send such
invoices on a monthly basis is to try to collect
payments from debtors protected by the automatic
stay.”). See also n re Connor, 366 B.R. 133, 134—

38 (Bankr. D. Haw. 2007) (Statements with the
principal balance, amount due, instructions on how
to make a payment, a perforated, detachable
payment coupon, return envelope and bankruptcy
disclaimer did not violate the automatic stay while
the Chapter 13 plan was pending but did violate the
automatic stay once the debtor converted to Chapter
7 and stated his intent to surrender the property.
“In order to formulate a confirmable chapter 13
plan, [the debtor] needed to know the amount of his
mortgage arrears and current payments . . . After
[the debtor] converted his case to chapter 7 and
stated his intention to surrender the mortgaged
property, . . . [he] no longer needed to know the
status of the mortgage payments. The only purpose
for sending the monthly statements after that point
was to induce [the debtor] to make payments on a
prepetition debt which was dischargeable and has
now been discharged.”).

discourage servicers who send tailored
periodic statements or communications
to consumers in bankruptcy from
continuing such communications so far
as bankruptcy law permits. The Bureau
still believes that some consumers
facing the complexities of bankruptcy
could benefit from receiving
information in some tailored form of a
periodic statement that is appropriate to
their circumstances.

The interim final rule also adds new
commentary to § 1026.41(e)(5).
Comment 41(e)(5)-1 clarifies that the
exemption begins once a petition has
been filed commencing a case under
Title 11 of the United States Code in
which the consumer is a debtor.
Comment 41(e)(5)-2 clarifies that with
respect to any portion of the mortgage
debt that is not discharged, a servicer
must resume sending periodic
statements in compliance with
§1026.41 within a reasonably prompt
time after the next payment due date
that follows the earliest of any of three
potential outcomes in the consumer’s
bankruptcy case: (i) the case is
dismissed, (ii) the case is closed, or (iii)
the consumer receives a discharge under
11 U.S.C. 727, 1141, 1228, or 1328.
However, this requirement to resume
sending periodic statements does not
require a servicer to communicate with
a consumer in a manner that would be
inconsistent with applicable bankruptcy
law or a court order in a bankruptcy
case. To the extent permitted by such
law or court order, a servicer may adapt
the requirements of § 1026.41 in any
manner believed necessary. The
periodic statement is not required for
any portion of the mortgage debt that is
discharged under applicable provisions
of the U.S. Bankruptcy Code. If the
consumer’s bankruptcy case is
revived—for example if the court
reinstates a previously dismissed case,
reopens the case, or revokes a
discharge—the servicer is again exempt
from the requirement in § 1026.41.
Comment 41(e)(5)-3 clarifies that the
exemption applies when any consumer
who is among the joint obligors with
primary liability on the transaction is a
debtor in bankruptcy.

For the reasons discussed, the Bureau
is providing this exemption at this time,
particularly because of the complex
compliance concerns and the
impending effective date of the 2013
TILA Servicing Final Rule. The Bureau
will continue to examine this issue and
may reinstate a periodic statement
requirement with respect to consumers
in bankruptcy, but it will not reinstate
any such requirement without notice
and comment rulemaking and an
appropriate implementation period. The
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Bureau solicits comment on the scope of
the exemption, the triggers for meeting
the exemption and having to resume
sending periodic statements, and how
the content of the periodic statement
might be tailored to meet the particular
needs of consumers in bankruptcy. The
Bureau also seeks comment on other
factors it should take into consideration
in determining whether to reinstate any
type of periodic statement requirement
with respect to consumers in
bankruptcy.

Legal Authority. The Bureau uses its
authority under TILA sections 105(a)
and (f) and Dodd-Frank Act section
1405(b) to exempt servicers from the
requirement in TILA section 128(f) to
provide periodic statements for a
mortgage loan while the consumer is a
debtor in bankruptcy and to adopt
related official Bureau interpretations in
Supplement I to Part 1026. For the
reasons discussed above, the Bureau
believes this exemption is necessary and
proper under TILA section 105(a) to
facilitate compliance. In addition,
consistent with TILA section 105(f) and
in light of the factors in that provision,
the Bureau believes that imposing the
periodic statement requirement for
consumers in bankruptcy may not
currently provide a meaningful benefit
to those consumers in the form of useful
information. Consistent with Dodd-
Frank Act section 1405(b), the Bureau
also believes that the modification of the
requirements in TILA section 128(f) to
provide this exemption is in the interest
of consumers and in the public interest.

Section 1026.43 Minimum standards
for transactions secured by a dwelling

43(e) Qualified mortgages

43(e)(4) Qualified mortgage defined—
special rules

43(e)(4)(i1)(C)

The September 2013 Final Rule
Amendments to the 2013 Mortgage
Rules inadvertently replaced the
language at § 1026.43(e)(4)(ii)(C) as
revised in July with the earlier version
of the language. This rule restores the
language as revised in July.

VII. Section 1022(b)(2) of the Dodd-
Frank Act

A. Overview

The Bureau has conducted an analysis
of the potential benefits, costs, and
impacts of the interim final rule.36 The

36 Section 1022(b)(2)(A) of the Dodd-Frank Act,
12 U.S.C. 5521(b)(2), directs the Bureau, when
prescribing a rule under the Federal consumer
financial laws, to consider the potential benefits
and costs of regulation to consumers and covered
persons, including the potential reduction of access

Bureau has consulted, or offered to
consult with, the prudential regulators,
SEC, HUD, FHFA, the Federal Trade
Commission, and the Department of the
Treasury, including regarding
consistency with any prudential,
market, or systemic objectives
administered by such agencies.

As noted above, the interim final rule
makes amendments to the 2013 RESPA
Servicing Final Rule, 2013 TILA
Servicing Final Rule, 2013 HOEPA Final
Rule, and makes two technical
corrections to Regulation Z and the
commentary as revised by the May 2013
ATR Final Rule, the July 2013 Final
Rule Amendments to the 2013 Mortgage
Rules, and the September 2013 Final
Rule Amendments to the 2013 Mortgage
Rules. These changes clarify, correct, or
amend provisions or commentary on (1)
The scope of the requirement to engage
in early intervention with delinquent
borrowers under 12 CFR 1024.39, (2) the
scope of the requirement to provide a
notice to consumers with adjustable-rate
mortgages when an interest rate
adjustment causes a corresponding
change in payment under 12 CFR
1026.20, (3) compensation to be
included in points and fees for loan
originators that are not employees of the
creditor, (4) the federally required
disclosure that must be used in pre-loan
counseling required under 12 CFR
1026.34(a)(5) for a closed-end HOEPA
loan not subject to RESPA, and (5) the
scope of the requirement to provide a
periodic statement under 12 CFR
1026.41.37

B. Potential Benefits and Costs to
Consumers and Covered Persons

Compared to the baseline established
by the September 2013 Final Rule
Amendments to the 2013 Mortgage
Rules (for (3)) or the baseline
established by the final rules issued in

by consumers to consumer financial products or
services; the impact on insured depository
institutions and credit unions with $10 billion or
less in total assets as described in section 1026 of
the Dodd-Frank Act; and the impact on consumers
in rural areas. Section 1022(b)(2)(B) of the Dodd-
Frank Act directs the Bureau to consult with
appropriate prudential regulators or other Federal
agencies regarding consistency with prudential,
market, or systemic objectives that those agencies
administer.

37 The interim final rule also restores the proper
version of § 1026.43(e)(4)(ii)(C), as revised in the
July 2013 Final Rule Amendments to the 2013
Mortgage Rules, which was inadvertently changed
in the September 2013 Final Rule Amendments to
the 2013 Mortgage Rules. No change was intended
or made by the September amendment, as is clear
from the interpretation of § 1026.43(e)(4)(ii)(C)
contained in the commentary. Nevertheless, as
compared to the baseline established by the
September amendment, the revision made by the
interim final rule may benefit consumers and
covered persons by reducing compliance costs.

January 2013 (for (1), (2), (4) and (5)),
the Bureau believes that the interim
final rule generally reduces burden on
covered persons. The impact on
consumers is nuanced, as explained
above and discussed further below, but
there are benefits to consumers
considering certain high-cost loans.

The interim final rule adds a new
provision § 1024.39(d)(1) which
exempts a servicer from the early
intervention requirements in § 1024.39
for a mortgage loan while the borrower
is a debtor in bankruptcy. The Bureau
is adding this exemption in light of
detailed questions received since
issuing the 2013 RESPA Servicing Final
Rule concerning potential conflicts
between this provision and bankruptcy
law and concerning how to tailor
servicing communications for borrowers
who have invoked bankruptcy
protections. This exemption will obviate
the need for servicers to analyze their
§ 1024.39 early intervention activities to
account for the requirements of
bankruptcy law and to provide
§ 1024.39 early intervention activities
consistent with the requirements of
bankruptcy law. The new provision
therefore reduces burden on servicers.

The impact on borrowers of the
exemption is less clear in light of the
continued uncertainty expressed by
servicers about how to comply with
both the early intervention requirement
and bankruptcy law and because the
Bureau cannot at this time provide
guidance to servicers about how to
comply. As a result, there is significant
uncertainty regarding the impact of the
early intervention activities that would
have been provided under the baseline
rule if any on borrowers who were
debtors in bankruptcy and therefore
significant uncertainty regarding the
impact of the exemption. For example,
borrowers might not have received
significant benefit under the baseline
rule, either because servicers
determined that early intervention
contacts were prohibited by bankruptcy
law or because the contacts confused
borrowers regarding the status of their
accounts, in which case the exemption
imposes little if any cost on these
borrowers. The Bureau will continue to
examine this issue.

The interim final rule also adds a new
provision § 1024.39(d)(2) which
exempts a servicer that is a debt
collector under the FDCPA with respect
to a borrower who has exercised his or
her “cease communication” right under
the FDCPA from the requirements of
§1024.39. This exemption will obviate
the need for servicers to analyze their
§ 1024.39 early intervention activities to
account for this requirement of the
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FDCPA and to provide § 1024.39 early
intervention activities consistent with
this requirement of the FDCPA. The
new provision therefore reduces burden
on servicers.

The impact on borrowers of the
exemption is less clear in light of
continued uncertainty about how
servicers would have complied with
both the early intervention requirement
and the FDCPA. As a result, there is
uncertainty regarding the impact of the
early intervention activities if any that
would have been provided under the
baseline rule on borrowers who had
exercised their “‘cease communication”
right and therefore uncertainty
regarding the impact of the exemption.
For example, a borrower might benefit
from certain types of early intervention
notwithstanding a request that the
servicer/debt collector stop
communicating with the borrower about
the debt. If such early intervention
would have been provided under the
baseline rule, then the exemption
imposes a cost on these borrowers.
Balancing protections provided by early
intervention against the protections
provided by the “cease communication”
right requires a complex analysis more
appropriate in the broader context of a
separate rulemaking on debt collection.
The Bureau will continue to examine
this issue.

The interim final rule adds a new
provision § 1026.20(c)(1)(ii)(C) which
exempts a servicer who is a debt
collector under the FDCPA with respect
to a borrower who has an adjustable rate
mortgage from the requirement to
provide a notice when an interest rate
adjustment causes a corresponding
change in payment if the borrower has
exercised his or her “cease
communication” right. As explained in
the 2013 TILA Servicing Final Rule, this
disclosure modified an existing
disclosure that was provided when
interest rate adjustments resulted in a
corresponding payment change.
Servicers who were debt collectors
presumably complied with the “cease
communication” requirement of the
FDCPA. Under the baseline, such
servicers are presumed to have incurred
the cost of determining whether the
modifications to the disclosure in the
2013 TILA Servicing Final Rule changed
the circumstances under which the
disclosure needed to be provided to
consumers who had exercised their
“cease communication” right. The
exemption does, however, obviate the
need for servicers to provide the
§ 1026.20(c) disclosures. The exemption
therefore reduces burden on servicers.

The impact on consumers of the
exemption is less clear given

uncertainty about the impact of the
disclosures on consumers who have
exercised their “cease communication”
right. Some consumers who, under the
baseline rule, would have received the
disclosure after having requested the
cessation of communication about the
debt might benefit from not receiving
the disclosure under the exemption.
Other consumers might be made worse
off from not receiving the disclosure
under the exemption. The Bureau will
continue to examine this issue.

The interim final rule restores
comment 32(b)(1)(ii)—4.1ii as it was
established by the May 2013 ATR Final
Rule in Supplement I to Part 1026 while
removing an extraneous phrase that
might have been misinterpreted to
conflict with the regulatory text. The
technical correction in the interim final
rule conforms the comment to the
purpose intended by the May 2013 ATR
Final Rule. Thus, the interim final rule
restores and clarifies the intended
comment and may benefit consumers
and covered persons by reducing
compliance costs.

As discussed above, under the
Bureau’s 2013 HOEPA Final Rule, the
pre-loan counseling requirement in
§1026.34(a)(5) could be read either to
make certain closed-end non-RESPA
transactions impossible or to require
creditors to provide either a GFE or
TILA open-end disclosure. The interim
final rule removes the uncertainty about
compliance and specifies that the
counseling requirement in
§1026.34(a)(5) is met after the consumer
receives the HOEPA disclosure required
by TILA section 129(a) and Regulation
7. §1026.32(c).

The requirement under the interim
final rule reduces burden on covered
persons by clarifying that these closed-
end non-RESPA transactions are
allowed and that providers satisfy the
counseling requirement by providing
counseling prior to consummation and
subsequent to furnishing the
§1026.32(c) disclosure. The Bureau
recognizes that there may be as few as
three days between the time creditors
furnish the § 1026.32(c) disclosure and
consummation of the mortgage loan. As
a result, some providers may choose to
offer the § 1026.32(c) disclosure earlier
to make it more feasible to meet the
counseling requirement. The Bureau
believes that any costs associated with
earlier provision of the § 1026.32(c)
disclosure are likely less than the cost
of providing a new GFE or TILA open-
end disclosure. Consumers benefit from
the requirements in the interim final
rule compared to the baseline in which
the loans within the scope of the
requirement might not be offered or in

which consumers would be provided a
less suitable disclosure as the basis for
counseling.

The interim final rule adds a new
provision § 1026.41(e)(5) which exempts
a servicer from the periodic statement
requirements in § 1026.41 for a mortgage
loan while the consumer is a debtor in
bankruptcy. The Bureau has made this
decision in light of detailed questions
received since issuing the 2013 TILA
Servicing Final Rule concerning
potential conflicts between this
provision and bankruptcy law and
concerning how to tailor servicing
communications for borrowers who
have invoked bankruptcy protections.
This exemption will obviate the need
for servicers to analyze and potentially
adjust the content of the § 1026.41
periodic statements to account for the
requirements of bankruptcy law and to
provide the § 1026.41 periodic
statements consistent with the
requirements of bankruptcy law. The
exemption therefore reduces burden on
servicers.

The impact on consumers of the
exemption is less clear in light of the
continued uncertainty expressed by
servicers about how to comply with
both the periodic statement requirement
and bankruptcy law and because the
Bureau cannot at this time provide
guidance to servicers about how to
comply. As a result, there is significant
uncertainty regarding the impact of the
periodic statements that would have
been provided under the baseline rule to
consumers who were debtors in
bankruptcy and therefore significant
uncertainty regarding the impact of the
exemption. For example, borrowers
might not have received significant
benefit under the baseline rule, either
because servicers determined that
periodic statements were prohibited by
bankruptcy law or because the
statements confused borrowers
regarding the status of their accounts, in
which case the exemption would
impose little if any cost on these
consumers. The Bureau will continue to
examine this issue.

The interim final rule is generally not
expected to have a differential impact
on depository institutions and credit
unions with $10 billion or less in total
assets as described in section 1026 of
the Dodd-Frank Act. The main
exception is for those depository
institutions and credit unions which by
virtue of their size are more likely to
already be exempt from the periodic
statement and early intervention
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requirements.38 These institutions
derive no additional benefit from the
exemptions for consumers in
bankruptcy or (for early intervention
requirements) from the FDCPA. The
interim final rule may have some
differential impacts on consumers in
rural areas. To the extent that liens on
a dwelling that are not federally related
mortgage loans are more prevalent in
these areas, the provisions on pre-loan
counseling may have slightly greater
impacts. As discussed above, costs for
creditors in these areas should be
reduced and consumers should benefit
from increased access to credit without
any loss in consumer protections.

Given the nature and limited scope of
the changes in the interim final rule, the
Bureau does not believe that the final
rule will reduce consumers’ access to
consumer financial products and
services. Rather, the reduced burden in
certain changes in this rule should
generally help to improve access to
credit.

VIIL Regulatory Flexibility Act
Analysis

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, requires each agency to consider
the potential impact of its regulations on
small entities including small
businesses, small governmental units,
and small not-for-profit organizations.3°
The RFA generally requires an agency to
conduct an initial regulatory flexibility
analysis (IRFA) and a final regulatory
flexibility analysis (FRFA) of any rule
subject to notice-and-comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
The CFPB is subject to certain
additional procedures under the RFA
involving the convening of a panel to
consult with small business
representatives regarding any rule for
which an IRFA is required.

The RFA requirements do not apply
in cases in which an agency finds good
cause to issue an interim final rule
without a notice of proposed
rulemaking.4® As discussed above in

38 A creditor, assignee, or servicer is exempt from
the periodic statement requirement for mortgage
loans serviced by a small servicer. A small servicer
is a servicer that either services 5,000 or fewer
mortgage loans, for all of which the servicer (or an
affiliate) is the creditor or assignee; or is a Housing
Finance Agency, as defined in 24 CFR 266.5. See
the 2013 TILA Servicing Final Rule, section
1026.41(e).

395 U.S.C. 601 et seq.

405 U.S.C. 553(b)(B); 5 U.S.C. 605(b); 62 FR
23,538 (April 30, 1997); 66 FR 37,752 (July 19,
2001); 64 FR 3865 (Jan. 26, 1999).

Section IV, the CFPB has made such a
finding. Moreover, the CFPB believes
that any delay in the issuance of the
interim final rule would be contrary to
the interests of small businesses insofar
as the provisions should generally
reduce the costs of compliance for
covered persons.

Further, this rulemaking is part of a
series of rules that have revised and
expanded the regulatory requirements
for entities that originate or service
mortgage loans. Because this interim
final rule generally makes clarifying
changes to conform these rules to their
intended purposes, the RFA analyses
associated with those rules generally
take into account the impact of the
changes made by this interim final rule.
Because these rules qualify as “a series
of closely related rules,” for purposes of
the RFA, the Bureau relies on those
analyses and determines that it has met
or exceeded the IRFA and FRFA
requirements.

In the alternative, the Bureau also
concludes that the interim final rule
will not have a significant impact on a
substantial number of small entities. As
noted, this interim final rule generally
clarifies the existing rule and to the
extent any changes are substantive,
these changes will not have a material
impact on small entities. The provision
related to servicing does not apply to
many small entities under the small
servicer exemption (and to the extent
that they do, small entities will benefit),
while the provisions related to loan
originator compensation and counseling
lower the regulatory burden and
possible compliance costs for affected
entities. Therefore, the undersigned
certifies that the rule will not have a
significant impact on a substantial
number of small entities.

IX. Paperwork Reduction Act

This interim final rule amends 12 CFR
part 1024 (Regulation X), which
implements the Real Estate Settlement
Procedures Act (RESPA) and 12 CFR
part 1026 (Regulation Z), which
implements the Truth in Lending Act
(TILA). Regulations X and Z currently
contains collections of information
approved by OMB. The Bureau’s OMB
control number for Regulation X is
3170-0016 and for Regulation Z is
3170-0015. Regarding new
§1026.41(e)(5) and new §1024.39(d)(1),
which respectively exempt servicers
from the periodic statement
requirements in § 1026.41 and early
intervention requirements in § 1024.39
for homeowners who are debtors in
bankruptcy, the Bureau cannot
separately assess the burden associated
with these consumers from other

homeowners. Similarly, new
§1024.39(d)(2) and new

§ 1026.20(c)(1)(ii)(C), which respectively
exempt servicers from the early
intervention requirements in § 1024.39
and the notice requirements in
§1026.20(c) for mortgagors who have
exercised the “cease communication”
right under FDCPA, the Bureau cannot
separately assess the burden associated
with these consumers from other
homeowners. Thus, the Bureau has
determined that this interim final rule
would not materially alter these
collections of information nor impose
any new recordkeeping, reporting, or
disclosure requirements on the public
that would constitute collections of
information requiring approval under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects
12 CFR Part 1024

Condominiums, Consumer protection,
Housing, Mortgage servicing,
Mortgagees, Mortgages, Reporting and
recordkeeping requirements.

12 CFR Part 1026

Advertising, Consumer protection,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau further amends
Regulation X, 12 CFR part 1024 and
Regulation Z, 12 CFR part 1026, as
amended by the final rules published on
January 30, 2013, at 78 FR 6407, on
January 31, 2013, at 78 FR 6855, on
February 14, 2013, at 78 FR 10901 and
78 FR 10695, on June 12, 2013, at 78 FR
35429, on ]uly 24, 2013, at 78 FR 44685,
on July 30, 2013, at 78 FR 45842, and
on October 1, 2013, at 78 FR 60382, as
set forth below:

PART 1024—REAL ESTATE
SETTLEMENT PROCEDURES ACT
(REGULATION X)

m 1. The authority citation for part 1024
continues to read as follows:

Authority: 12 U.S.C. 2603-2605, 2607,
2609, 2617, 5512, 5532, 5581.

Subpart C—Mortgage Servicing

m 2. Section 1024.39, as added at 78 FR
10876 (Feb. 14, 2013), is amended by
adding paragraph (d) to read as follows:

§1024.39 Early intervention requirements
for certain borrowers.
* * * * *

(d) Exemptions—(1) Borrowers in
bankruptcy. A servicer is exempt from
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the requirements of this section for a
mortgage loan while the borrower is a
debtor in bankruptcy under Title 11 of
the United States Code.

(2) Fair Debt Collections Practices
Act. A servicer subject to the Fair Debt
Collections Practices Act (FDCPA) (15
U.S.C. 1692 et seq.) with respect to a
borrower is exempt from the
requirements of this section with regard
to a mortgage loan for which the
borrower has sent a notification
pursuant to FDCPA section 805(c) (15
U.S.C. 1692c¢(c)).

m 3. In Supplement I to Part 1024, as
added February 14, 2013, at 78 FR
10887:

m a. Under Section 1024.39—Early
intervention requirements for certain
borrowers:

m i. The heading Paragraph 39(c) and
paragraph 1 is removed.

m ii. The heading 39(d)(1) Borrowers in
bankruptcy and paragraphs 1, 2, and 3
are added.

Supplement I to Part 1024—Official
Bureau Interpretations

* * * * *

Subpart C—Mortgage Servicing

* * * * *

Section 1024.39—Early intervention
requirements for certain borrowers

* * * * *

39(d)(1) Borrowers in bankruptcy.

1. Commencing a case. The requirements
of §1024.39 do not apply once a petition is
filed under Title 11 of the United States
Code, commencing a case in which the
borrower is a debtor.

2. Obligation to resume early intervention
requirements. i. With respect to any portion
of the mortgage debt that is not discharged,
a servicer must resume compliance with
§ 1024.39 after the first delinquency that
follows the earliest of any of three potential
outcomes in the borrower’s bankruptcy case:
the case is dismissed, the case is closed, or
the borrower receives a discharge under 11
U.S.C. 727, 1141, 1228, or 1328. However,
this requirement to resume compliance with
§1024.39 does not require a servicer to
communicate with a borrower in a manner
that would be inconsistent with applicable
bankruptcy law or a court order in a
bankruptcy case. To the extent permitted by
such law or court order, a servicer may adapt
the requirements of § 1024.39 in any manner
believed necessary.

ii. Compliance with § 1024.39 is not
required for any portion of the mortgage debt
that is discharged under applicable
provisions of the U.S. Bankruptcy Code. If
the borrower’s bankruptcy case is revived—
for example if the court reinstates a
previously dismissed case, reopens the case,
or revokes a discharge—the servicer is again
exempt from the requirement in § 1024.39.

3. Joint obligors. When two or more
borrowers are joint obligors with primary
liability on a mortgage loan subject to
§1024.39, the exemption in § 1024.39(d)(1)
applies if any of the borrowers is in
bankruptcy. For example, if a husband and
wife jointly own a home, and the husband
files for bankruptcy, the servicer is exempt
from complying with § 1024.39 as to both the
husband and the wife.

* * * * *

m 4. In FR Doc. 2013-22752 appearing
on page 60382 in the Federal Register
on October 1, 2013, the following
correction is made:

Supplement I to Part 1024 [Corrected]

m On page 60438, in the third column,
amendatory instruction 11.g is corrected
to read as follows:

m g. Under Section 1024.41—Loss
Mitigation Procedures:

m i. Under Paragraph 41(b)(1),
paragraph 4 is revised.

W ii. Paragraphs 41(b)(2), 41(b)(3),
41(c)(2)(iii), and 41(c)(2)(iv) are added.
m iii. The heading for paragraph 41(c)is
revised.

m iv. The heading Paragraph 41(d)(1) is
removed.

m v. Under Paragraph 41(d), paragraph
3 is redesignated as paragraph 41(c)(1),
paragraph 4; and paragraph 4 is
redesignated as paragraph 3.

m vi. Under paragraph 41(d), paragraph
4 is added.

m vii. Under paragraph 41(f), heading
41(f)(1) is removed, and paragraph 1 is
redesignated as 41(f) paragraph 1 and
republished.

PART 1026—TRUTH IN LENDING
(REGULATION 2)

m 5. The authority citation for part 1026
continues to read as follows:

Authority: 12 U.S.C. 2601, 2603-2605,
2607, 2609, 2617, 5511, 5512, 5532, 5581; 15
U.S.C. 1601 et seq.

Subpart C—Closed-End Credit

m 6. Section 1026.20, as amended by 78
FR 11004 (Feb. 14, 2013), is amended
by:

lya. Removing “or” from the end of
paragraph (c)(1)(ii)(A).

m b. Removing the period from the end
of paragraph (c)(1)(ii)(B) and adding in
its place “; or”.

m c. Adding paragraph (c)(1)(ii)(C) to
read as follows:

§1026.20 Disclosure requirements
regarding post-consummation events.

* * * * *
(C] * % %
(1) * % %
(li) L

(C) The creditor, assignee or servicer
of an adjustable-rate mortgage when the

servicer on the loan is subject to the Fair
Debt Collections Practices Act (FDCPA)
(15 U.S.C. 1692 et seq.) with regard to
the loan and the consumer has sent a
notification pursuant to FDCPA section
805(c) (15 U.S.C. 1692c(c)).

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

m 7. Section 1026.34, as amended at 78
FR 6964 (Jan. 31, 2013), is amended by
revising paragraphs (a)(5)(ii),
(a)(5)(iv)(D), and (a)(5)(iv)(E), and
adding paragraph (a)(5)(iv)(F), to read as
follows:

§1026.34 Prohibited acts or practices in
connection with high-cost mortgages.

(a) * * %

(5) * % %

(ii) Timing of counseling. The
counseling required under this
paragraph (a)(5) must occur after:

(A) The consumer receives either the
disclosure required by section 5(c) of
the Real Estate Settlement Procedures
Act of 1974 (12 U.S.C. 2604(c)) or the
disclosures required by § 1026.40; or

(B) The consumer receives the
disclosures required by § 1026.32(c), for
transactions in which neither of the
disclosures listed in paragraph
(a)(5)(ii)(A) of this section are provided.
* * * * *

(iv) * % %

(D) A statement that the consumer(s)
received counseling on the advisability
of the high-cost mortgage based on the
terms provided in either the disclosure
required by section 5(c) of the Real
Estate Settlement Procedures Act of
1974 (12 U.S.C. 2604(c)) or the
disclosures required by § 1026.40.

(E) For transactions for which neither
of the disclosures listed in paragraph
(a)(5)(ii)(A) of this section are provided,
a statement that the consumer(s)
received counseling on the advisability
of the high-cost mortgage based on the
terms provided in the disclosures
required by § 1026.32(c); and

(F) A statement that the counselor has
verified that the consumer(s) received
the disclosures required by either
§1026.32(c) or the Real Estate
Settlement Procedures Act of 1974 (12
U.S.C. 2601 et seq.) with respect to the
transaction.

* * * * *

m 8. Section 1026.41, as added at 78 FR
11007 (Feb. 14, 2013), is amended by
adding paragraph (e)(5) to read as
follows:

§1026.41 Periodic statements for
residential mortgage loans.
* * * * *
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(e) * *x %

(5) Consumers in bankruptcy. A
servicer is exempt from the
requirements of this section for a
mortgage loan while the consumer is a
debtor in bankruptcy under Title 11 of
the United States Code.

m 9. Section 1026.43(e)(4)(ii)(C), as
added at 78 FR 6584 (Jan. 30, 2013) and
amended at 78 FR 44718 (July 24, 2013)
and 78 FR 60442 (Oct. 1, 2013), is
revised to read as follows:

§1026.43 Minimum standards for
transactions secured by a dwelling.

* * * * *
(e) * k *
(4) EE
(11) * * %

(C) A loan that is eligible to be
guaranteed, except with regard to
matters wholly unrelated to ability to
repay, by the U.S. Department of
Veterans Affairs;

* * * * *

m 10. In Supplement I to Part 1026, as
amended at 78 FR 6589, Jan. 30, 2013;
78 FR 6967, Jan. 31, 2013; 78 FR 11019,
Feb. 14, 2013; and 78 FR 35504, June 12,
2013:
m A. Under Section 1026.32—
Requirements for High-Cost Mortgages:
m i. Under 32(b) Definitions:
m a. Under Paragraph 32(b)(1)(ii),
paragraph 4.iii is revised.
m B. Under Section 1026.34—Prohibited
Acts or Practices for High-Cost
Mortgages:
m i. Under 34(a)(5) Pre-loan counseling:
m a. Under Paragraph 34(a)(5)(ii),
paragraph 1 is revised, paragraph 2 is
redesignated as paragraph 3 and revised,
and new paragraph 2 is added.
m b. Under paragraph 34(a)(5)(iv),
paragraph 1 is revised.
m c. Under paragraph 34(a)(5)(v),
paragraph 1 is revised.
m C. Under Section 1026.41—Periodic
Statements for Residential Mortgage
Loans:
m i. The heading 41(e)(5) Consumers in
bankruptcy and paragraphs 1, 2, and 3
are added.

The additions and revisions read as
follows:

Supplement I to Part 1026—Official
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 1026.32—Requirements for
High-Cost Mortgages

* * * * *
32(b) Definitions
* * * * *

Paragraph 32(b)(1)(ii).

* * * *

4. Loan originator compensation—
calculating loan originator compensation in
connection with other charges or payments
included in the finance charge or made to
loan originators.

* * * * *

iii. Creditor’s origination fees—loan
originator not employed by creditor.
Compensation paid by a creditor to a loan
originator who is not employed by the
creditor is included in the calculation of
points and fees under § 1026.32(b)(1)(ii).
Such compensation is included in points and
fees in addition to any origination fees or
charges paid by the consumer to the creditor
that are included in points and fees under
§1026.32(b)(1)(i). For example, assume that a
consumer pays to the creditor a $3,000
origination fee and that the creditor pays a
mortgage broker $1,500 in compensation
attributed to the transaction. Assume further
that the consumer pays no other charges to
the creditor that are included in points and
fees under § 1026.32(b)(1)(i) and that the
mortgage broker receives no other
compensation that is included in points and
fees under § 1026.32(b)(1)(ii). For purposes of
calculating points and fees, the $3,000
origination fee is included in points and fees
under §1026.32(b)(1)(i) and the $1,500 in
loan originator compensation is included in
points and fees under § 1026.32(b)(1)(ii),
equaling $4,500 in total points and fees,
provided that no other points and fees are
paid or compensation received.

* * * * *

Section 1026.34—Prohibited Acts or
Practices for High-Cost Mortgages

* * * * *

34(a)(5) Pre-loan counseling.

* * * * *

34(a)(5)(ii) Timing of counseling.

1. Disclosures for open-end credit plans.
Section 1026.34(a)(5)(ii) permits receipt of
either the disclosure required by section 5(c)
of RESPA or the disclosures required under
§1026.40 to allow counseling to occur.
Pursuant to 12 CFR 1024.7(h), the disclosures
required by § 1026.40 can be provided for
open-end plans in lieu of the usual
disclosure required by section 5(c) of RESPA.

2. Transactions not subject to RESPA or
§1026.40. For closed-end mortgage
transactions that are not subject to RESPA,
the counseling certification must include a
statement that the consumer(s) received
counseling on the advisability of the high-
cost mortgage based on the terms provided in
the disclosures required by § 1026.32(c).
(Reference to counseling on advisability
using the disclosures required by § 1026.32(c)
is not required for transactions subject to
RESPA or §1026.40.) The disclosures
required by § 1026.32(c) must be furnished to
the consumer at least three business days
prior to consummation of the mortgage. The
creditor may wish to furnish the disclosures
sooner, to provide sufficient time for
counseling and certification.

3. Initial disclosure. Counseling may occur
after receipt of either an initial disclosure
required by section 5(c) of RESPA, the

disclosures required by § 1026.40, or the
disclosures required by § 1026.32(c),
regardless of whether revised versions of
such disclosures are subsequently provided
to the consumer.

34(a)(5)(iv) Content of certification.

1. Statement of counseling on advisability.
A statement that a consumer has received
counseling on the advisability of the high-
cost mortgage means that the consumer has
received counseling about key terms of the
mortgage transaction, as set out in either the
disclosure required by section 5(c) of RESPA
or the disclosures provided to the consumer
pursuant to § 1026.40, or, for closed-end
transactions not subject to RESPA, the
disclosures required by § 1026.32(c); the
consumer’s budget, including the consumer’s
income, assets, financial obligations, and
expenses; and the affordability of the
mortgage transaction for the consumer.
Examples of such terms of the mortgage
transaction include the initial interest rate,
the initial monthly payment, whether the
payment may increase, how the minimum
periodic payment will be determined, and
fees imposed by the creditor, as may be
reflected in the applicable disclosure. A
statement that a consumer has received
counseling on the advisability of the high-
cost mortgage does not require the counselor
to have made a judgment or determination as
to the appropriateness of the mortgage
transaction for the consumer.

* * * * *

34(a)(5)(v) Counseling fees.

1. Financing. Section 1026.34(a)(5)(v) does
not prohibit a creditor from financing the
counseling fee as part of the transaction for
a high-cost mortgage, if the fee is a bona fide
third-party charge as provided by
§1026.32(b)(5)(1).

* * * * *

Section 1026.41—Periodic Statements for
Residential Mortgage Loans

* * * * *

41(e)(5) Consumers in bankruptcy.

1. Commencing a case. The requirements
of §1026.41 do not apply once a petition is
filed under Title 11 of the United States
Code, commencing a case in which the
consumer is a debtor.

2. Obligation to resume sending periodic
statements. i. With respect to any portion of
the mortgage debt that is not discharged, a
servicer must resume sending periodic
statements in compliance with §1026.41
within a reasonably prompt time after the
next payment due date that follows the
earliest of any of three potential outcomes in
the consumer’s bankruptcy case: the case is
dismissed, the case is closed, or the
consumer receives a discharge under 11
U.S.C. 727,1141, 1228, or 1328. However,
this requirement to resume sending periodic
statements does not require a servicer to
communicate with a consumer in a manner
that would be inconsistent with applicable
bankruptcy law or a court order in a
bankruptcy case. To the extent permitted by
such law or court order, a servicer may adapt
the requirements of § 1026.41 in any manner
believed necessary.

ii. The periodic statement is not required
for any portion of the mortgage debt that is
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discharged under applicable provisions of
the U.S. Bankruptcy Code. If the consumer’s
bankruptcy case is revived—for example if
the court reinstates a previously dismissed
case, reopens the case, or revokes a
discharge—the servicer is again exempt from
the requirement in § 1026.41.

3. Joint obligors. When two or more
consumers are joint obligors with primary
liability on a closed-end consumer credit
transaction secured by a dwelling subject to
§1026.41, the exemption in § 1026.41(e)(5)
applies if any of the consumers is in
bankruptcy. For example, if a husband and
wife jointly own a home, and the husband
files for bankruptcy, the servicer is exempt
from providing periodic statements to both
the husband and the wife.

* * * * *

Dated: October 15, 2013.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2013-24521 Filed 10-22-13; 8:45 am]
BILLING CODE 4810-AM-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1227

RIN 2590-AA60

Suspended Counterparty Program

AGENCY: Federal Housing Finance
Agency.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is issuing an interim
final rule with request for comments
that generally codifies the procedures
FHFA follows under its existing
Suspended Counterparty Program,
established in June, 2012. The interim
final rule requires the Federal National
Mortgage Association (Fannie Mae), the
Federal Home Loan Mortgage
Corporation (Freddie Mac), and the
twelve Federal Home Loan Banks
(Banks) (hereafter, collectively,
“regulated entities” or individually,
“regulated entity”’) to submit reports to
FHFA when they become aware that an
individual or institution and any
affiliates thereof with which they are
doing or have done business has
committed fraud or other financial
misconduct during the time period
specified in the rule. The interim final
rule sets forth the procedures for FHFA
issuance of proposed and final
suspension orders. Proposed suspension
orders include an opportunity for
response by the affected individual or
institution and by the regulated entities.
A final suspension order may be issued
if FHFA determines that the covered

misconduct is of a type that would be
likely to cause significant financial or
reputational harm to a regulated entity
or otherwise threaten the safe and sound
operation of a regulated entity. Final
suspension orders direct the regulated
entities to cease or refrain from doing
business with the individuals or
institutions for a specified period of
time or permanently.

DATES: The interim final rule is effective
on October 23, 2013. FHFA will accept
written comments on the interim final
rule on or before December 23, 2013.
For additional information, see
SUPPLEMENTARY INFORMATION.

ADDRESSES: You may submit your
comments on the interim final rule,
identified by regulatory information
number (RIN) 2590-AA60, by any of the
following methods:

e Email: Comments to Alfred M.
Pollard, General Counsel, may be sent
by email to RegComments@fhfa.gov.
Please include “RIN 2590-AA60” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by email to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Include the
following information in the subject line
of your submission: Comments/RIN
2590-AA60.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA60, Federal Housing
Finance Agency, Constitution Center,
Eighth Floor (OGC), 400 Seventh Street
SW., Washington, DC 20024. Deliver the
package at the Seventh Street entrance
Guard Desk, First Floor, on business
days between 9 a.m. and 5 p.m.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA60,
Federal Housing Finance Agency,
Constitution Center, Eighth Floor (OGC),
400 Seventh Street SW., Washington,
DC 20024.

FOR FURTHER INFORMATION CONTACT:
Kevin Sheehan, Assistant General
Counsel, at (202) 649-3086 (not a toll-
free number), Federal Housing Finance
Agency, Constitution Center, Eighth
Floor (OGC), 400 Seventh Street SW.,
Washington, DC 20024. The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on all aspects
of the interim final rule, and will take
all comments into consideration before
issuing the final regulation. Copies of all
comments will be posted without
change, including any personal
information you provide, such as your
name, address, email address, and
telephone number, on the FHFA Web
site at http://www.fhfa.gov. In addition,
copies of all comments received will be
available for examination by the public
on business days between the hours of
10 a.m. and 3 p.m., at the Federal
Housing Finance Agency, Constitution
Center, Eighth Floor, 400 Seventh Street
SW., Washington, DC 20024. To make
an appointment to inspect comments,
please call the Office of General Counsel
at (202) 649-3804.

II. Background and Summary of
Interim Final Rule

A. Summary of Interim Final Rule

FHFA established the Suspended
Counterparty Program in June, 2012 by
letter to the regulated entities. The
Suspended Counterparty Program
requires each regulated entity to report
to FHFA when it becomes aware that an
individual or institution with which it
is doing or has done business has
committed fraud or other financial
misconduct within a specified time
period. FHFA reviews the reports
submitted by the regulated entities to
determine whether additional action is
needed by FHFA to limit the risk of the
regulated entities continuing to do
business with the individual or
institution, in order to protect the safe
and sound operation of the regulated
entities. In appropriate cases, FHFA will
issue suspension orders directing the
regulated entities to cease or refrain
from doing business with the individual
or institution for a specified period of
time or permanently. Before issuing a
final suspension order, FHFA will
provide notice and an opportunity to
respond to the affected individual or
institution and to each of the regulated
entities.

The interim final rule generally
codifies the existing procedures under
which the Suspended Counterparty
Program operates in new 12 CFR part
1227. The specific procedures for
reporting of covered misconduct and
issuance of proposed and final
suspension orders are further discussed
below in the Section-by-Section
Analysis. The Suspended Counterparty
Program is intended to complement and
support the risk management practices
of the regulated entities. The Suspended
Counterparty Program is not designed as
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a comprehensive system for addressing
the risks presented by fraud and other
misconduct. However, FHFA will
continue to evaluate the scope of the
Suspended Counterparty Program and
will consider expanding its coverage as
the agency develops more experience
with the program.

B. Authority for Suspended
Counterparty Program

The existing Suspended Counterparty
Program involves two kinds of FHFA
action. FHFA requires the regulated
entities to submit reports to FHFA
pursuant to specific criteria, and in
appropriate cases, FHFA may issue
suspension orders to the regulated
entities directing them to cease or
refrain from doing business with
particular individuals or institutions for
a specified period of time or
permanently. Both kinds of agency
action are authorized under provisions
of the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992, as amended (Safety and
Soundness Act).

The reporting that is required under
the Suspended Counterparty Program is
within FHFA’s authority under sections
1314 and 1313 of the Safety and
Soundness Act. Section 1314(a) of the
Safety and Soundness Act authorizes
FHFA to require the regulated entities to
submit regular reports on their activities
and operations, as the Director
considers appropriate. See 12 U.S.C.
4514(a). Section 1313(a)(2) of the Safety
and Soundness Act authorizes FHFA to
exercise such incidental powers as may
be necessary in the supervision and
regulation of each regulated entity. See
12 U.S.C. 4513(a)(2). In this case, FHFA
is requiring each regulated entity to
submit reports to FHFA on any
individuals or institutions that are doing
or have done business with the
regulated entity and that meet specific
criteria, in order to protect the safety
and soundness of the regulated entities.

The orders that would be issued
under the Suspended Counterparty
Program fall within FHFA’s general
supervisory authority over the regulated
entities, and specifically its authority
under sections 1313B, 1319G, and 1313
of the Safety and Soundness Act.
Section 1313B of the Safety and
Soundness Act authorizes FHFA to
establish standards, by regulation or
guideline, for each regulated entity
regarding prudential management of
risks. See 12 U.S.C. 4513b. The Director
may also require by order that the
regulated entities take any action that
will best carry out the purposes of that
section. See 12 U.S.C.
4513b(b)(2)(B)(iii). Section 1319G(a) of

the Safety and Soundness Act
authorizes FHFA to issue any
regulations, guidelines, or orders
necessary to ensure that the purposes of
the Safety and Soundness Act and the
charter acts are accomplished. See 12
U.S.C. 4526(a). Finally, section
1313(a)(2) of the Safety and Soundness
Act authorizes FHFA to exercise such
incidental powers as may be necessary
in the supervision and regulation of
each regulated entity. See 12 U.S.C.
4513(a)(2).

FHFA has established standards
under the existing Suspended
Counterparty Program to mitigate the
risk that a regulated entity will be
harmed by an individual or institution
with which it is doing or has done
business that has committed fraud or
other financial misconduct during a
specified time period. FHFA reviews
any reports submitted by the regulated
entity on individuals or institutions that
meet the specified criteria, as well as
any information submitted by other
regulated entities, and any response that
the individual or institution chooses to
submit. FHFA also reviews any referrals
to the Suspended Counterparty Program
submitted by FHFA’s Office of Inspector
General. In appropriate cases, FHFA
will issue suspension orders to the
regulated entities directing them to
cease or refrain from doing business
with the individuals or institutions for
a specified period of time or
permanently.

C. Relationship of Suspended
Counterparty Program to Other
Authorities and Actions

1. Federal Government-Wide
Suspension and Debarment and Other
Administrative Sanctions

Although the Suspended
Counterparty Program uses some terms
and procedures that are the same as or
similar to terms and procedures used in
the Federal government-wide system for
suspensions and debarments, the
Suspended Counterparty Program is
both different and separate from
administrative sanctions that may be
imposed by other agencies, and some of
its terms and procedures are defined
differently.

The Suspended Counterparty Program
was created to protect the safety and
soundness of the regulated entities. A
suspension order issued by FHFA under
the Suspended Counterparty Program
has no impact on a person’s ability to
do business directly with the Federal
government (including FHFA itself),
which is subject to a separate decision-
making process. Conversely, a person
that has been excluded from doing

business with part or all of the Federal
government may be able to continue to
do business with the regulated entities.
However, FHFA may consider
administrative sanctions imposed by
other agencies in determining whether
FHFA should issue a suspension order.

2. Relationship to Other FHFA
Authorities

The Suspended Counterparty Program
is not intended to take the place of any
existing authority or process that FHFA
might use to address fraud or other
financial misconduct by individuals or
institutions that have done or are doing
business with the regulated entities, or
any other safety and soundness issue. If
FHFA receives information under the
Suspended Counterparty Program that
would be more appropriately dealt with
through another administrative process,
nothing in part 1227 would limit FHFA
from choosing to do so. For example,
FHFA has specific authority to suspend
or remove an entity-affiliated party in
certain circumstances pursuant to
section 1377(h) of the Safety and
Soundness Act and subpart F of 12 CFR
part 1209 (Rules of Practice and
Procedure). Other provisions of the
Safety and Soundness Act allow FHFA
to take a variety of different actions to
ensure the safe and sound operation of
the regulated entities.

3. Relationship to Other Action by a
Regulated Entity

The Suspended Counterparty Program
is not intended to take the place of any
actions that a regulated entity might use
to address safety and soundness risks
presented by fraud or other financial
misconduct. Each regulated entity
should continue to adopt and
implement prudent measures to identify
areas where fraud or financial
misconduct may present a risk to the
regulated entity, and to take all
appropriate measures to address any
such risks. However, regulated entities
shall abide by FHFA’s determinations
under the Suspended Counterparty
Program.

D. Due Process Considerations

Suspension orders issued by FHFA
under part 1227 are based on FHFA’s
supervisory authority to ensure the safe
and sound operation of the regulated
entities and to ensure compliance with
appropriate prudential risk management
standards. Because these authorities do
not explicitly require hearings on the
record for this type of determination, it
is not necessary for FHFA to adhere to
the specific procedural requirements for
hearings under the Administrative
Procedure Act. See 5 U.S.C. 554-558.
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However, because a suspension order
under the Suspended Counterparty
Program could have a significant impact
on the regulated entities and the
individual or institution that is the
subject of the order, the procedures
under part 1227 provide that all affected
parties shall receive notice of any
proposed suspension order and an
opportunity to respond before issuance
of any final suspension order. A final
suspension order issued by FHFA
would be issued only after
consideration of all available
information.

III. Section-by-Section Analysis
A. Purpose—$§1227.1

Section 1227.1 of the interim final
rule states that the purpose of part 1227
is to set forth the procedures FHFA
follows under its Suspended
Counterparty Program, the purpose of
which is to protect the safety and
soundness of the regulated entities. The
procedures include a requirement that a
regulated entity report to FHFA when it
becomes aware that a person with
whom it is doing or has done business
has committed fraud or other financial
misconduct within the specified time
period in this part. The procedures set
forth a process by which FHFA will
issue suspension orders directing the
regulated entities to cease or refrain
from doing business with such persons
and any affiliates thereof for a specified
period of time or permanently. A
suspension order is not intended to be,
and may not be issued as, a form of
punishment for the party affected.

B. Definitions—§ 1227.2

Section 1227.2 sets forth definitions
of various terms used in part 1227.
Specific definitions are discussed below
where used in the applicable sections.
Definitions of certain other terms used
in part 1227, such as Director and
FHFA, that are also used throughout
other FHFA regulations, are set forth in
12 CFR 1201.1.

C. Scope of Suspension Orders—
§1227.3

Section 1227.3 provides that a
suspending official may issue a final
suspension order to the regulated
entities directing them to cease or
refrain from engaging in any covered
transactions with a particular person or
any affiliates thereof for a specified
period of time or permanently, pursuant
to the requirements of part 1227.
Section 1227.3 also provides that any
actions taken under part 1227 are
independent of, and have no effect on,

any other actions that may be taken by
either FHFA or by a regulated entity.

A “suspending official” is defined in
§1227.2 as the Director of FHFA, or any
other FHFA official with delegated
authority to sign an order imposing
suspension. “Person” is defined broadly
in §1227.2 to mean an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, organization,
or other entity. “Suspension” is defined
in § 1227.2 as an action taken by a
suspending official pursuant to a final
suspension order that requires a
regulated entity to cease or refrain from
engaging in any covered transactions
with a person or any affiliates thereof
for a specified period of time or
permanently.

A “covered transaction” is defined in
§1227.2 as a contract, agreement or
financial or business relationship
between a regulated entity and a person
or any affiliates thereof. FHFA may
provide additional guidance to the
regulated entities from time to time on
whether a particular kind of transaction
is to be treated as a covered transaction.
FHFA considered including in the rule
more explicit standards for the kinds of
transactions that should be treated as
covered transactions. For example, the
interim final rule could be revised to
incorporate a definition of “lower tier
covered transactions” similar to the
definition used in the government-wide
debarment and suspension rules. Such
an approach could require the regulated
entities to develop procedures and
contractual requirements that will
ensure that a suspended party will not
continue to do business indirectly with
a regulated entity through lower tier
covered transactions, such as by serving
as a subcontractor or service provider
for a person that does business directly
with the regulated entity. FHFA invites
comment on whether such an approach
would further the goals of the
Suspended Counterparty Program and
on any operational issues such an
approach may present for the regulated
entities.

D. Regulated Entity Reports on Covered
Misconduct—§ 1227.4

Section 1227.4(a) requires a regulated
entity to submit a report to FHFA when
the regulated entity becomes aware that
a person or any affiliates thereof with
which the regulated entity is engaging
or has engaged in a covered transaction
within the past three years has engaged
in covered misconduct. A regulated
entity is considered to be aware of
covered misconduct when the regulated
entity has reliable information that such
misconduct has occurred.

“Covered misconduct” is defined in
§1227.2 as any conviction or
administrative sanction within the past
three years if the basis of such action
involved fraud, embezzlement, theft,
conversion, forgery, bribery, perjury,
making false statements or claims, tax
evasion, obstruction of justice, or any
similar offense that took place in
connection with a mortgage, mortgage
business, mortgage securities, or other
lending product.

The terms “conviction” and
“administrative sanction” are defined
broadly in § 1227.2 and are intended to
encompass government actions that
include an opportunity for a person to
contest the basis of the sanction or
conviction. FHFA will only consider
instances of covered misconduct that
are supported by factual determinations
by another government entity, whether
in the form of a conviction or
administrative sanction. The regulated
entities are not required to engage in
any independent investigation of the
underlying conduct. The definition of
“administrative sanction” refers
specifically to several different types of
administrative sanctions. FHFA invites
comment on whether additional types of
administrative sanctions, such as
enforcement actions by other financial
institution regulatory agencies, should
be included in this definition.

The definition of “covered
misconduct” further provides that
FHFA may impute conduct among
affiliates. The imputation of conduct is
necessary to ensure that the regulated
entities are protected from the risk of
fraud and other financial misconduct by
all persons that may have been involved
in or otherwise responsible for the
covered misconduct.

The interim final rule does not specify
the internal procedures that each
regulated entity must establish to ensure
compliance with the reporting
requirement. FHFA expects each
regulated entity to have procedures in
place to ensure that any relevant
information will be gathered and
reviewed by appropriate personnel at
the regulated entity to determine
whether it is necessary to submit a
report on a particular person to FHFA.

Paragraphs (b) and (c) set forth the
required content and timing of reports
of covered misconduct submitted to
FHFA.

The submission of a report under the
Suspended Counterparty Program does
not prevent a regulated entity from
taking appropriate action to address any
risks presented by the person in
question. The regulated entity should
not delay any appropriate risk-reduction
measures pending a determination by
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FHFA under the Suspended
Counterparty Program.

E. Proposed Suspension Order—
§1227.5

Section 1227.5(a) makes clear that the
suspending official may issue a
proposed suspension based on any
source of information that meets the
criteria for suspending a person. Section
1227.5(b) sets forth the grounds for
issuance of a proposed suspension
order. A suspending official may issue
a proposed suspension order with
respect to a particular person and any
affiliates thereof if the suspending
official determines that there is
evidence that: (1) The regulated entity is
engaging or has engaged in a covered
transaction with the person or affiliates
thereof within the past three years and
the person or affiliates thereof have
engaged in covered misconduct; and (2)
the covered misconduct is of a type that
would be likely to cause significant
financial or reputational harm to a
regulated entity or otherwise threaten
the safe and sound operation of a
regulated entity.

Paragraph (c) requires the suspending
official to provide written notice to each
person and any affiliates thereof for
whom suspension is proposed, and to
provide a copy of such notice to the
regulated entity and to all of the other
regulated entities. Paragraph (d) sets
forth the required content of such
notices. Paragraph (e) states the method
of sending the notice to the affected
person and any affiliates thereof.
Paragraph (f) describes the required
timing and content of any response from
the affected person and any affiliates
thereof (referred to as ‘“‘respondents”).

Paragraph (g) describes the required
timing and content of any response from
the regulated entities. The regulated
entities are required to submit any
information that would indicate that
suspending a particular person or
affiliates thereof could reasonably be
expected to have a negative financial
impact or other significant adverse
effect on the financial or operating
performance of the regulated entity. The
regulated entities are also required to
submit information on any existing
contractual relationships with the
person or affiliates thereof for which the
regulated entities might request a
limitation or qualification. A regulated
entity may also submit any other
information that it believes would be
relevant to the proposed suspension
determination, such as
recommendations for alternatives to
suspension that could mitigate the risks
presented by engaging in covered
transactions with the person or affiliates

thereof, or recommendations for
limitations or qualifications on the
scope of the proposed suspension.

The interim final rule does not
prohibit a regulated entity from taking
independent action to limit its exposure
to a person and any affiliate thereof that
has been proposed for suspension. A
regulated entity may conduct its own
assessment of a person and its affiliates
that is brought to the attention of the
regulated entity through the Suspended
Counterparty Program and take any
action that it determines is appropriate.
However, a regulated entity should not
take any such action based solely on a
notice of proposed suspension that is
received from FHFA.

F. Final Suspension Order—§ 1227.6

Section 1227.6(a) sets forth the
grounds for issuance of a final
suspension order. A suspending official
may issue a final suspension order with
respect to a respondent if, based solely
on the written record, the suspending
official determines that there is
adequate evidence that: (1) The
regulated entity is engaging or has
engaged in a covered transaction with
the respondent within the past three
years, and the respondent engaged in
covered misconduct; and (2) the covered
misconduct is of a type that would be
likely to cause significant financial or
reputational harm to a regulated entity
or otherwise threaten the safe and sound
operation of a regulated entity. As FHFA
develops more experience with the
Suspended Counterparty Program,
FHFA may consider expanding the
grounds on which a suspension may be
issued.

Paragraph (b) provides that the
written record shall include any
material submitted by the respondent or
by the regulated entities, as well as any
other material that was considered by
the suspending official in making the
final determination, including any
information related to the factors in
paragraph (c) discussed below. In
addition, FHFA may independently
obtain information relevant to the
suspension determination for inclusion
in the written record. Because any
suspension would be based on a
conviction or administrative sanction,
the suspending official may proceed
solely on the basis of the written record.
Limiting the extent to which a person
may appeal under § 1227.8 is
appropriate in these circumstances
because an impartial fact-finder has
already determined the facts underlying
the conviction or administrative
sanction. However, FHFA will only
proceed on this basis if the resulting
conviction, administrative sanction

order or other documents clearly set
forth the underlying factual basis for the
action.

Paragraph (c) sets forth a non-
exclusive list of factors that a
suspending official may consider in
determining whether to issue a final
suspension order where the grounds for
suspension are satisfied. These factors
may also provide guidance on the kinds
of evidence that would be relevant to a
determination on a suspension order if
submitted by a respondent. Many of the
factors listed are intended to focus
attention on particular issues that may
be relevant to assessing the likelihood
that continuing to do business with a
particular respondent will result in
harm to the safety and soundness of a
regulated entity. Other factors are
intended to highlight issues that may be
relevant in determining the extent to
which the conduct of an individual
should be attributed to the individual’s
employer or organization, and also the
extent to which misconduct by an
organization should be attributed to the
owners, partners and managers of the
organization.

Each regulated entity must abide by
the terms of any final suspension order
that the regulated entity receives. In
general, a final suspension order will
prohibit a regulated entity from entering
into or extending any contract,
agreement, or financial or business
relationship with a suspended person. A
regulated entity should consider
whether to terminate any existing
contractual relationship with the
suspended person, taking into account
possible litigation risks. The regulated
entities can facilitate this by including
terms in contracts going forward that
provide for termination if FHFA
determines that a final order of
suspension is appropriate.

Paragraph (d) provides that the
suspending official shall make a
determination on whether to issue a
final suspension order with respect to
the respondent within 30 calendar days
of the deadline given for the
respondent’s response in the notice of
proposed suspension order. The
suspending official may extend this
deadline if necessary, in which case the
suspending official shall provide
written notice of the extension to the
respondent.

Paragraph (e) provides that the
suspending official shall promptly
notify the respondent, the regulated
entity, and all of the other regulated
entities of any determination that a final
suspension order should not be issued.
A determination by FHFA that a final
suspension order should not be issued
does not prevent a regulated entity from
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taking any action that it deems
appropriate with respect to the person,
even if the action is based on the same
facts that were considered by FHFA.

Paragraph (f)(1) provides that if the
suspending official makes a final
determination to suspend the
respondent, the suspending official
shall issue a final suspension order
applicable to each regulated entity.
Paragraph ()(2) sets forth the required
content of final suspension orders. In
most cases, the final suspension orders
for each regulated entity will be
identical. However, in appropriate
cases, the suspending official may tailor
individual suspension orders to address
issues that may be particular to one or
more regulated entities. For example, if
one regulated entity relies on a
particular service provider for a
significant number of transactions, it
may be appropriate to delay or
otherwise modify a suspension order to
enable that regulated entity to smoothly
transition to other service providers.

The suspending official generally has
wide discretion to determine the
appropriate scope of the final
suspension order, including any
limitations or qualifications that should
apply. FHFA expects that the regulated
entities will submit responses to
proposed suspensions that describe
with particularity any adverse effects
that the regulated entity may experience
if a respondent is suspended. The
suspending official may choose to adjust
the scope of the final suspension order
to address such concerns, or the
suspending official may determine that
the safety and soundness of the
regulated entities would be better served
by proceeding with a final suspension
order that does not include such
limitations or qualifications.

Paragraph (f)(3) requires the
suspending official to promptly notify
the respondent of the final suspension
order issued with respect to the
respondent. Paragraph (f)(4) sets forth
the required contents of the notice. A
separate notice to the regulated entities
is not required because the final
suspension order itself will be directed
to each regulated entity and will serve
as notice of the order’s terms.

Paragraph (g) provides that a final
suspension order shall take effect on the
date specified in the order, which shall
be at least 45 calendar days after the
date on which the order is signed by the
suspending official. This delay in the
effective date of a final suspension order
is intended to provide the respondent
with an opportunity to appeal to the
Director as provided in § 1227.7.

G. Appeal to the Director—§ 1227.7

Section 1227.7(a) provides that a
respondent who is subject to a final
suspension order may submit an appeal
to the Director within 30 calendar days
after the date the order was signed. In
cases where the Director signed the final
suspension order as the suspending
official, the respondent would not be
able to revisit the determination by
submitting an appeal under this section.

Paragraph (b) provides that if the
Director does not take action on an
appeal prior to the effective date of the
order, the order shall take effect as if it
had been affirmed by the Director, on
the date specified in the order.
Paragraph (c) provides that the
Director’s written final decision on an
appeal shall be the final agency action,
and if the Director does not take action
on an appeal, the order shall be the final
agency action.

Paragraph (d) provides that in order to
fulfill the requirement to exhaust
administrative remedies, a respondent
must appeal a final suspension order to
the Director as provided in this section
prior to seeking judicial review of such
order. This provision is intended to
ensure that the Director has an
opportunity to review each action that
might later be challenged in court. If a
respondent fails to appeal a final
suspension order to the Director, no
further appeals or challenges will be
available to the respondent.

H. Posting of Final Suspension Orders—
§1227.8

Section 1227.8 requires FHFA to
publish on its Web site all final
suspension orders issued by FHFA on
the effective date of the order.
Maintaining a publicly accessible list of
all persons who have been suspended
by FHFA will provide a readily
accessible reference tool for the
regulated entities and persons who may
do business with them. FHFA will
remove from the Web site all references
to the suspension of a person and any
affiliates thereof at such time as the
suspension expires or is otherwise
vacated.

I. Request for Reconsideration—§ 1227.9

Section 1227.9 provides that a
suspended person may submit a request
to the Director for reconsideration of a
final suspension order at any time after
the expiration of a 12-month period
from the date the final suspension order
took effect, but no such request may be
made within 12 months of a previous
request for reconsideration. The
opportunity for reconsideration is
limited to new information that may

indicate that the suspended person’s
engaging in covered transactions with a
regulated entity would no longer
present a risk of significant financial or
reputational harm or threat to the safe
and sound operation of a regulated
entity.

J. Exception to Final Suspension Order
in Effect—§ 1227.10

Section 1227.10(a) provides that a
regulated entity may request an
exception from a final suspension order
in effect that is applicable to the
regulated entity in order to allow it to
engage in a particular covered
transaction with a suspended person
and any affiliates thereof. A request for
an exception shall state any reasons
supporting the exception, as well as any
steps the regulated entity plans to take
to mitigate any risks presented by doing
business with the suspended person. An
exception for a particular covered
transaction may not be requested by a
suspended person or any affiliates
thereof.

Paragraph (b) provides that exceptions
may be approved or denied in the
discretion of the suspending official,
and any such decision is not subject to
further appeal. Exceptions may be
approved for reasons similar to any of
the reasons given above for which the
suspending official might limit or
qualify the scope or effect of the final
suspension order itself under
§1227.6(f)(2)(iv).

Paragraph (c) provides that FHFA
shall provide written notice in a timely
manner to the regulated entity, the
suspended person and any affiliates
thereof, and the other regulated entities
of any exception approved for a
particular covered transaction. The
notice to the other regulated entities is
intended to ensure equitable treatment
of all of the regulated entities.

IV. Notice and Public Participation

FHFA has determined under 5 U.S.C.
553(b)(A) and (d)(3) that a prior notice-
and-comment period, and delayed
effective date, are unnecessary for this
interim final rule. First, in part, this rule
pertains to the practices and procedures
of the agency. Further, FHFA has
already implemented procedures for the
Suspended Counterparty Program,
pursuant to its authority to ensure that
each regulated entity operates in a safe
and sound manner. Because that
program is already operating, it is in the
interest of the regulated entities and the
members of the public who do business
with them to have the benefit of
immediately effective procedures and
standards provided in this rule.
However, because FHFA believes that
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public comments are valuable, it invites
comments on all aspects of the interim
final rule, and will consider all
comments received on or before
December 23, 2013 in adopting a final
regulation.

V. Consideration of Differences
Between the Banks and the Enterprises

Section 1313(f) of the Safety and
Soundness Act, as amended, requires
the Director, when promulgating
regulations relating to the Banks, to
consider the differences between Fannie
Mae and Freddie Mac (collectively, the
Enterprises) and the Banks with respect
to: the Banks’ cooperative ownership
structure; mission of providing liquidity
to members; affordable housing and
community development mission;
capital structure; joint and several
liability; and any other differences the
Director considers appropriate. See 12
U.S.C. 4513(f). In preparing this interim
final rule, the Director considered the
differences between the Banks and the
Enterprises as they relate to the above
factors, and determined that the Banks
should not be treated differently from
the Enterprises for purposes of the
interim final rule. Nonetheless, FHFA
requests comments on whether these
factors should result in a revision of the
interim final rule as it relates to the
Banks.

VI. Paperwork Reduction Act

The interim final rule does not
contain any information collection
requirement that requires the approval
of the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to OMB for review.

VII. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). FHFA has
considered the impact of the interim
final rule under the Regulatory
Flexibility Act. The General Counsel of
FHFA certifies that the interim final rule
is not likely to have a significant
economic impact on a substantial
number of small entities because the
regulation applies primarily to Fannie

Mae, Freddie Mac, and the 12 Banks,
which are not small entities for
purposes of the Regulatory Flexibility
Act.

List of Subjects in 12 CFR Part 1227

Administrative practice and
procedure, Federal home loan banks,
Government-sponsored enterprises,
Reporting and recordkeeping
requirements.

Authority and Issuance

m Accordingly, for the reasons stated in
the SUPPLEMENTARY INFORMATION, under
the authority of 12 U.S.C. 4513, 4513b,
4514, and 4526, FHFA is amending
subchapter B of Chapter XII of Title 12
of the Code of Federal Regulations by
adding part 1227 to subchapter B to read
as follows:

PART 1227—SUSPENDED
COUNTERPARTY PROGRAM

Subpart A—General

Sec.
1227.1
1227.2

Purpose.

Definitions.

1227.3 Scope of suspension orders.

1227.4 Regulated entity reports on covered
misconduct.

1227.5 Proposed suspension order.

1227.6 Final suspension order.

1227.7 Appeal to the Director.

1227.8 Posting of final suspension orders.

1227.9 Request for reconsideration.

1227.10 Exception to final suspension order
in effect.

Subpart B—[Reserved]

Authority: 12 U.S.C. 4513, 4513b, 4514,
4526.

Subpart A—General

§1227.1

This part sets forth the procedures
FHFA follows under its Suspended
Counterparty Program, the purpose of
which is to protect the safety and
soundness of the regulated entities. The
procedures require the regulated entities
to submit reports when they become
aware that a person with whom they
have engaged or are engaging in a
covered transaction within the past
three (3) years has engaged in covered
misconduct. The procedures set forth a
process for FHFA to issue suspension
orders directing the regulated entities to
cease or refrain from engaging in
covered transactions with such persons
and any affiliates thereof for a specified
period of time or permanently. A
suspension order is not intended to be,
and may not be issued as, a form of
punishment for the suspended person.
The procedures include options for:

Purpose.

(a) Appeal of a final suspension order
to the Director;

(b) Request for reconsideration of a
final suspension order after twelve (12)
months have elapsed; and

(c) Request for an exception to a final
suspension order in effect in order to
engage in a particular covered
transaction with the suspended person.

§1227.2 Definitions.

For purposes of this part:

Administrative sanction means
debarment or suspension imposed by
any Federal agency, or any similar
administrative action that has the effect
of limiting the ability of a person to do
business with a Federal agency,
including Limited Denials of
Participation, Temporary Denials of
Participation, or settlements of proposed
administrative sanctions if the terms of
the settlement restrict the person’s
ability to do business with the Federal
agency in question.

Affiliate means a party that either
controls or is controlled by another
person, whether directly or indirectly,
including one or more persons that are
controlled by the same third person.

Conviction means:

(1) A judgment or any other
determination of guilt of a criminal
offense by any court of competent
jurisdiction, whether entered upon a
verdict or plea; or

(2) Any other resolution that is the
functional equivalent of a judgment of
guilt of a criminal offense, including
probation before judgment and deferred
prosecution. A disposition without the
participation of the court is the
functional equivalent of a judgment
only if it includes an admission of guilt.

Covered misconduct means:

(1) Any conviction or administrative
sanction within the past three (3) years
if the basis of such action involved
fraud, embezzlement, theft, conversion,
forgery, bribery, perjury, making false
statements or claims, tax evasion,
obstruction of justice, or any similar
offense, in each case in connection with
a mortgage, mortgage business, mortgage
securities or other lending product.

(2) FHFA may impute covered
misconduct among affiliates as follows:

(i) Conduct imputed from an
individual to an organization. FHFA
may impute the covered misconduct of
any officer, director, shareholder,
partner, employee, or other individual
associated with an organization, to that
organization when the conduct occurred
in connection with the individual’s
performance of duties for or on behalf
of that organization, or with the
organization’s knowledge, approval, or
acquiescence. The organization’s
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acceptance of the benefits derived from
the conduct is evidence of knowledge,
approval, or acquiescence.

(ii) Conduct imputed from an
organization to an individual, or
between individuals. FHFA may impute
the covered misconduct of any
organization to an individual, or from
one individual to another individual, if
the individual to whom the conduct is
imputed either participated in, had
knowledge of, or had reason to know of
the conduct.

(iii) Conduct imputed from one
organization to another organization.
FHFA may impute the covered
misconduct of one organization to
another organization when the conduct
occurred in connection with a
partnership, joint venture, joint
application, association, or similar
arrangement, or when the organization
to whom the conduct is imputed has the
power to direct, manage, control, or
influence the activities of the
organization responsible for the
conduct. Acceptance of the benefits
derived from the conduct is evidence of
knowledge, approval, or acquiescence
and hence is a basis for imputation of
conduct.

Covered transaction means a contract,
agreement, or financial or business
relationship between a regulated entity
and a person and any affiliates thereof.

Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, organization,
or other entity.

Respondent means a person and any
affiliate thereof that is the subject of a
proposed or final suspension order.

Suspending official means the
Director, or any other FHFA official
with delegated authority to sign
proposed and final suspension orders
and their accompanying notices.

Suspension means an action taken by
a suspending official pursuant to a final
suspension order that requires a
regulated entity to cease or refrain from
engaging in any covered transactions
with a person and any affiliates thereof
for a specified period of time or
permanently.

§1227.3 Scope of suspension orders.

(a) General. A suspending official may
issue a final suspension order to the
regulated entities directing them to
cease or refrain from engaging in any
covered transactions with a particular
person and any affiliates thereof for a
specified period of time or permanently,
pursuant to the requirements of this
part.

(b) No effect on other actions by
FHFA. Nothing in this part shall limit

the authority of FHFA to pursue any
other regulatory or supervisory action
with respect to any regulated entity or
any other person and any affiliates
thereof, whether instead of or in
addition to any action taken under this
part.

(c) No effect on other actions by a
regulated entity. Nothing in this part
shall limit the authority of any regulated
entity to take any action it determines
appropriate to address risks from any
person and any affiliates thereof with
which it engages in covered
transactions.

§1227.4 Regulated entity reports on
covered misconduct.

(a) General. A regulated entity shall
submit a report to FHFA when the
regulated entity becomes aware that a
person or any affiliates thereof with
which the regulated entity is engaging
or has engaged in a covered transaction
within the past three (3) years has
engaged in covered misconduct. A
regulated entity is aware of covered
misconduct when the regulated entity
has reliable information that such
misconduct has occurred.

(b) Content of reports. Each report on
covered misconduct shall:

(1) Include sufficient information for
FHFA to identify the person or persons
that are the subject of the report, as well
as any affiliates thereof if such affiliates
are known to the regulated entity;

(2) Describe the nature and extent of
any covered transaction that the
regulated entity has or had with any
persons and any affiliates thereof
identified in the report; and

(3) Include a description of the
covered misconduct, including the date
of the covered misconduct, documents
evidencing the covered misconduct if in
the possession of the regulated entity,
and any other relevant information that
the regulated entity chooses to submit.

(c) Timing of reports. (1) A regulated
entity shall submit a report to FHFA on
covered misconduct no later than ten
(10) business days after the regulated
entity becomes aware of such
misconduct, even if the regulated entity
lacks sufficient information to submit a
complete report.

(2) A regulated entity may
supplement the submission of any
covered misconduct report by
submitting additional relevant
information to FHFA at any time.

§1227.5 Proposed suspension order.
(a) A suspending official may base a
proposed suspension order upon
evidence of covered misconduct from
any of the following sources:
(1) A required report submitted by a
regulated entity;

(2) A referral submitted by FHFA’s
Office of Inspector General; or

(3) Any other source of information.

(b) Grounds for issuance. A
suspending official may issue a
proposed suspension order with respect
to a particular person and any affiliates
thereof if the suspending official
determines that there is evidence that:

(1) The regulated entity is engaging or
engaged in a covered transaction with
the person or any affiliates thereof
within the past three (3) years and the
person or any affiliates thereof has
engaged in covered misconduct, which
evidence may include copies of any
order or other documents documenting
a conviction or administrative sanction
for such conduct; and

(2) The covered misconduct is of a
type that would be likely to cause
significant financial or reputational
harm to a regulated entity or otherwise
threaten the safe and sound operation of
a regulated entity.

(c) Notice required. If a suspending
official determines that grounds exist
under paragraph (b) of this section for
issuance of a proposed suspension order
with respect to a particular person and
any affiliates thereof, the suspending
official may issue a written notice of
proposed suspension to the person and
any affiliates thereof, and shall provide
a copy of such notice to the regulated
entity and to all of the other regulated
entities.

(d) Content of notice. The notice of
proposed suspension shall include:

(1) The time period during which the
suspension will apply;

(2) A statement of the suspending
official’s proposed suspension
determination and supporting grounds;

(3) The proposed suspension order;

(4) Instructions on how to respond;
and

(5) The date by which any response
must be received, which must be at least
thirty (30) calendar days after the date
on which the notice is sent.

(e) Method of sending notice. The
suspending official shall send the notice
of proposed suspension to the last
known street address, facsimile number,
or email address of the person, the
person’s counsel, any affiliates of the
person, and the counsel for those
affiliates, if known, or an agent for
service of process.

(f) Response from respondent.—(1)
Timing of response. Any response from
the affected person and any affiliates
thereof must be submitted to FHFA
within the time period specified in the
notice. If a response is submitted after
the specified deadline, the suspending
official may consider or disregard such
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response, in the suspending official’s
discretion.

(2) Content of response. The response
shall identify:

(i) Any information and argument in
opposition to the proposed suspension;

(ii) Any specific facts that contradict
the statements contained in the notice of
proposed suspension. A general denial
is insufficient to raise a genuine dispute
over facts material to the suspension;

(iii) All criminal and civil
proceedings not included in the notice
of proposed suspension that grew out of
facts relevant to the bases for the
proposed suspension stated in such
notice;

(iv) All existing, proposed, or prior
exclusions under regulations
implementing Executive Order 12549
and all similar actions taken by Federal,
state, or local agencies, including
administrative agreements that affect
only those agencies; and

(v) The names and identifying
information for any affiliates of the
affected person.

(g) Response from regulated
entities—(1) Timing of response. Any
response from the regulated entities
must be submitted to FHFA within the
time period specified in the notice. If a
response is submitted after the specified
deadline, the suspending official may
consider or disregard such response, in
the suspending official’s discretion.

(2) Content of response. (i) The
response shall include:

(A) Any information that would
indicate that suspension of the person
in question could reasonably be
expected to have a negative financial
impact or other significant adverse
effect on the financial or operating
performance of the regulated entity; and

(B) Any existing contractual
relationship with the person in question
for which the regulated entity might
request a limitation or qualification.

(ii) The response may include any
other information that the regulated
entity believes would be relevant to the
proposed suspension determination,
including but not limited to:

(A) Any information related to the
factual basis for the proposed
suspension;

(B) Any information about other
known affiliates of the person;

(C) Recommendations for alternatives
to suspension that could mitigate the
risks presented by engaging in covered
transactions with the respondent; and

(D) Recommendations for limitations
or qualifications on the scope of the
proposed suspension.

§1227.6 Final suspension order.

(a) Grounds for issuance. A
suspending official may issue a final

suspension order with respect to a
respondent proposed for suspension if,
based solely on the written record, the
suspending official determines that
there is adequate evidence that:

(1) The regulated entity is engaging or
has engaged in a covered transaction
within the past three (3) years with the
respondent, and the respondent engaged
in covered misconduct; and

(2) The covered misconduct is of a
type that would be likely to cause
significant financial or reputational
harm to a regulated entity or otherwise
threaten the safe and sound operation of
a regulated entity.

(b) Written record. The written record
shall include any material submitted by
the respondent and any material
submitted by the regulated entities, as
well as any other material that was
considered by the suspending official in
making the final determination,
including any information related to the
factors in paragraph (c) of this section.
FHFA may independently obtain
information relevant to the suspension
determination for inclusion in the
written record.

(c) Factors that may be considered by
the suspending official. In determining
whether or not to issue a final
suspension order with respect to the
respondent where the grounds for
suspension are satisfied, the suspending
official may also consider any factors
that the suspending official determines
may be relevant in light of the
circumstances of the particular case,
including but not limited to:

(1) The actual or potential harm or
impact that results or may result from
the covered misconduct;

(2) The frequency of incidents or
duration of the covered misconduct;

(3) Whether there is a pattern of prior
covered misconduct;

(4) Whether and to what extent the
respondent planned, initiated, or carried
out the covered misconduct;

(5) Whether the respondent has
accepted responsibility for the covered
misconduct and recognizes its
seriousness;

(6) Whether the respondent has paid
or agreed to pay all criminal, civil and
administrative penalties or liabilities for
the covered misconduct, including any
investigative or administrative costs
incurred by the government, and has
made or agreed to make full restitution;

(7) Whether the covered misconduct
was pervasive within the respondent’s
organization;

(8) The kind of positions held by the
individuals involved in the covered
misconduct;

(9) Whether the respondent’s
organization took appropriate corrective

action or remedial measures, such as
establishing ethics training and
implementing programs to prevent
recurrence of the covered misconduct;

(10) Whether the respondent brought
the covered misconduct to the attention
of the appropriate government agency in
a timely manner;

(11) Whether the respondent has fully
investigated the circumstances
surrounding the covered misconduct
and, if so, made the result of the
investigation available to the
suspending official;

(12) Whether the respondent had
effective standards of conduct and
internal control systems in place at the
time the covered misconduct occurred;

(13) Whether the respondent has
taken appropriate disciplinary action
against the individuals responsible for
the covered misconduct; or

(14) Whether the respondent has had
adequate time to eliminate the
circumstances within the organization
that led to the covered misconduct.

(d) Deadline for decision. The
suspending official shall make a
determination on whether to issue a
final suspension order with respect to
the respondent within thirty (30)
calendar days of the deadline given for
the respondent’s response in the notice
of proposed suspension, unless the
suspending official notifies the
respondent in writing that additional
time is needed.

(e) Determination not to issue final
suspension order. If the suspending
official determines that suspension is
not appropriate with respect to the
respondent, the suspending official
shall provide prompt written notice of
that determination to the respondent,
the regulated entity, and all of the other
regulated entities.

(f) Issuance of final suspension
order—(1) General. If the suspending
official makes a final determination to
suspend the respondent, the suspending
official shall issue a final suspension
order to each regulated entity regarding
the respondent.

(2) Content of final suspension order.
A final suspension order shall include:

(i) A statement of the suspension
determination and supporting grounds,
including a discussion of any relevant
information submitted by the
respondent or regulated entities;

(ii) Identification of each person and
any affiliates thereof to which the
suspension applies;

(iii) A description of the scope of the
suspension, including the time period to
which the suspension applies; and

(iv) A description of any limitations
or qualifications that apply to the scope
of the suspension, including
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modification of the conduct of covered
transactions that may be engaged in
with the respondent.

(3) Notice to respondent required. The
suspending official shall provide
prompt written notice to the respondent
of the final suspension order issued to
the regulated entities with respect to
such respondent.

(4) Content of notice. The notice of a
final suspension order shall include:

(i) A statement of the suspension
determination and supporting grounds,
including a discussion of any relevant
information submitted by the
respondent; and

(ii) A copy of the final suspension
order.

(g) Effective date. A final suspension
order shall take effect on the date
specified in the order, which shall be at
least forty-five (45) calendar days after
the date on which the order is signed by
the suspending official.

§1227.7 Appeal to the Director.

(a) Opportunity to appeal. A
respondent may submit an appeal to the
Director within thirty (30) calendar days
after the date a final suspension order
has been signed. If the Director signed
the final suspension order as the
suspension official, the respondent has
no appeal right under this section. The
appeal shall be accompanied by a
written brief specifically identifying the
respondent’s objections to the final
suspension order and the supporting
reasons for such objections.

(b) Decision on appeal. The Director
shall issue a written final decision on an
appeal of a final suspension order based
on the record submitted by the
suspending official, together with any
material submitted with an appeal. The
Director may affirm, vacate or amend
the suspension, or remand to the
suspending official for further
proceedings, in the discretion of the
Director. If the Director does not take
action on an appeal prior to the effective
date of the order, the order shall take
effect as if it had been affirmed by the
Director, on the date specified in the
order.

(c) Final agency action. The written
final decision of the Director on an
appeal of a final suspension order shall
be the final agency action. If the Director
does not take action on an appeal prior
to the effective date of the order, the
order shall be the final agency action.

(d) Exhaustion of administrative
remedies. In order to fulfill the
requirement to exhaust administrative
remedies, a respondent must appeal a
final suspension order to the Director as
provided in this section prior to seeking
judicial review of such order.

§1227.8 Posting of final suspension
orders.

(a) Required posting. FHFA will
publish on its Web site all final
suspension orders issued by FHFA on
the effective date of the order.

(b) Content of posting. Each posting
on FHFA’s Web site shall include:

(1) The full name (where available) of
each suspended person and any
affiliates thereof subject to the final
suspension order, in alphabetical order;

(2) A description of the time period
for which the suspension applies; and

(3) A copy of each final suspension
order applicable to the person and any
affiliates thereof.

(c) Removal of names. FHFA will
remove from the Web site all references
to the suspension of a person and any
affiliates thereof at such time as the
suspension expires or is otherwise
vacated.

§1227.9 Request for reconsideration.

(a) Time period for request. A
suspended person may submit a request
to the Director for reconsideration of a
final suspension order at any time after
the expiration of a twelve (12)-month
period from the date the order took
effect, but no such request may be made
within twelve (12) months of a previous
request for reconsideration from such
person.

(b) Content of request. A request for
reconsideration must be submitted in
writing and state the specific grounds
for relief from the final suspension
order, which shall be limited to any new
information that may indicate that
engaging in covered transactions with a
regulated entity would no longer
present a risk of significant financial or
reputational harm or threat to the safe
and sound operation of a regulated
entity.

(c) Decision on request. The Director
may approve a request for
reconsideration if the Director
determines that engaging in covered
transactions with a regulated entity is
no longer likely to result in significant
financial or reputational harm to a
regulated entity or otherwise threaten
the safe and sound operation of a
regulated entity. The Director will
inform the requestor of the decision on
the request for reconsideration in a
timely manner. A decision on a request
for reconsideration shall not constitute
an appealable order.

§1227.10 Exception to final suspension
order in effect.

(a) Request for exception. A regulated
entity to which a final suspension order
in effect is applicable may request an
exception from such order to allow it to

engage in a particular covered
transaction with a suspended person
and any affiliates thereof. Any such
request shall clearly state any reasons
supporting an exception, as well as any
steps the regulated entity will take to
mitigate any risks presented by the
exception. An exception may not be
requested by a suspended person or any
affiliates thereof.

(b) Decision on exception. A
suspending official may approve an
exception from a final suspension order
in effect to permit a regulated entity to
engage in a particular covered
transaction with a suspended person
and any affiliates thereof for reasons
consistent with those for which the
suspending official may limit or qualify
the scope or effect of a final suspension
order under § 1227.6(f)(2)(iv) of this
part. The decision on a request for an
exception shall not constitute an
appealable order.

(c) Notice required. FHFA shall
provide written notice in a timely
manner to the regulated entity, the
suspended person and any affiliates
thereof, and the other regulated entities
of any exception approved for a
particular covered transaction.

Dated: October 15, 2013.

Edward J. DeMarco,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2013-24730 Filed 10-22-13; 8:45 am)]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 34 and 45

[Docket No.: FAA-2012-1333; Amendment
No. 34-5A]

RIN 2120-AK15

Exhaust Emissions Standards for New
Aircraft Gas Turbine Engines and
Identification Plate for Aircraft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: The FAA is making technical
changes to a final rule published in the
Federal Register on December 31, 2012.
That final rule amended the emission
standards for certain turbine engine
powered airplanes to incorporate the
standards promulgated by the United
States Environmental Protection Agency
(EPA) on June 18, 2012. The final rule
contained six minor technical errors:
One in the authority citation, and five
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in tables listing the emissions standards
for engines manufactured on and after
July 18, 2012. In addition, we are
correcting an error in a definition that
existed before the final rule and was
overlooked. The FAA is issuing this
technical amendment to correct these
€ITOTS.

DATES: This amendment is effective
October 23, 2013.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Aimee Fisher, Emissions
Division (AEE-300), Office of
Environment and Energy, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-7705; email Aimee.Fisher@faa.gov.
For legal questions concerning this
action contact Karen Petronis,
International Law, Legislation and
Regulations Division (AGC-200), Office
of the Chief Counsel, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-3073, email
Karen.Petronis@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 231(a)(2)(A) of the Clean Air
Act (CAA) (42 U.S.C. 7571) directs the
Administrator of the EPA to propose
aircraft emission standards applicable to
the emission of any air pollutant from
classes of aircraft engines which, in the
EPA Administrator’s judgment, causes
or contributes to air pollution that may
reasonably be anticipated to endanger
public health or welfare. These emission
standards have been promulgated by the
EPA in 40 CFR part 87.

Section 232 of the CAA (42 U.S.C.
7572) then directs the FAA to prescribe
regulations to ensure compliance with
the EPA’s standards. The FAA has
promulgated these emission standards
in 14 CFR part 34, and in the engine
marking requirements in part 45.

The EPA initially regulated gaseous
exhaust emissions, smoke and fuel
venting from aircraft in 1973, with
occasional revision. Since the EPA’s
adoption of the initial regulations, the
FAA has taken subsequent action to
ensure that the regulations in 14 CFR
are kept current with the EPA’s
standards.

On July 27, 2011, the EPA proposed
new aircraft engine emission standards
for oxides of nitrogen (NOx),
compliance flexibilities, and other
regulatory requirements for aircraft
turbofan or turbojet engines with rated
thrusts greater than 26.7 kilonewtons
(kN) (76 FR 45012). The EPA also
proposed adopting the gas turbine

engine test procedures of the
International Civil Aviation
Organization (ICAO). The final rule
adopting these proposals was published
on June 18, 2012 (77 FR 36342), and was
effective July 18, 2012.

On December 31, 2012, the FAA
published a final rule with a request for
comments (77 FR 76842) adopting the
EPA’s new emissions standards in part
34. Although the EPA’s NPRM
presented an opportunity to comment
on the proposed regulations and the
EPA addressed them in its final rule, the
FAA sought public comment on its final
rule.

The FAA received three comments on
the final rule. Concurrent with the
publication of this technical
amendment, the FAA is publishing a
disposition of comments to address the
comments received. No changes are
being made to the final rule based on
those comments, and the comments did
not affect the corrections adopted here.

Discussion of Technical Amendments
1. Authority Citation

In the amendatory language of the
final rule, we inadvertently changed the
authority citation for section 34 by
replacing the semicolon after 42 U.S.C.
4321 et seq., 7572 with the letter “1.”
No change to the authority citation was
intended. We are correcting this error
and returning the authority citation to
what was in place prior to the final rule.

2. § 34.1—Definitions

In the definition of “Standard day
conditions,” the value for “specific
humidity” is incorrectly listed as “0.00
kg H>O/kg dry air.” The correct value is
0.00634 kg H,O/kg dry air.” This error
has existed in § 34.1 for some time, and
the FAA is unable to determine when
this error was introduced. In contrast,
the EPA’s rule correctly defines the
term.

The FAA can find no evidence that
the existence of this error has caused
any significant adverse impact on
engine manufacturers. These
manufacturers have been using the
EPA’s definition to establish compliance
with the exhaust emission requirements.
However, any inconsistency between
the regulations of the EPA and the FAA
could cause confusion. The FAA
intended to correct this error in the final
rule, but inadvertently left this change
out.

Since this correction is not expected
to impose any additional burden on the
manufacturers subject to these
regulations, the FAA is adopting this
change in this document.

3. § 34.23—Exhaust Emission Standards
for Engines Manufactured On and After
July 18, 2012

In § 34.23, there are two tables that
were published with errors that create
inconsistencies with similar tables in
the EPA’s rule. In the NPRM, the FAA
stated its intent to adopt the standards
promulgated by the EPA. The FAA is
correcting these errors.

A table in § 34.23(a)(2) entitled “Tier
6 Oxides of Nitrogen Emission
Standards for Subsonic Engines”” was
published with two errors in the column
labeled ‘‘Rated output rO (kN).” The
FAA is correcting these errors as
follows:

Current language Correction

26.7 <rO < 89.0 26.7 < rO < 89.0.

rO>89.0 .............. No change.
26.7 <r0 <890 ........... No change.
r0>89.0 ...occeeviine No change.
All L rO > 26.7.

In § 34.23(b)(1), the table entitled
“Tier 8 Oxides of Nitrogen Emission
Standards for Subsonic Engines”” was
published with three errors in the
column labeled ‘Rated output rO (kN).”
The FAA is correcting these errors as
follows:

Current language Correction

26.7 <rO < 89.0 26.7 <rO < 89.0.

r0O>89.0 .coovvrvreene No change.
26.7<r0<89.0 ......... 26.7 < rO < 89.0.
r0O>89.0 .coovvrvreene No change.

All rO > 26.7.

List of Subjects in 14 CFR Part 34
Air pollution control, Aircraft.
The Amendments

In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of Title 14 Code of
Federal Regulations as follows:

PART 34—FUEL VENTING AND
EXHAUST EMISSION REQUIREMENTS
FOR TURBINE ENGINE POWERED
AIRPLANES

m 1. The authority citation for part 34 is
revised to read as follows:
Authority: 42 U.S.C. 4321 et seq., 7572; 49

U.S.C. 106(g), 40113, 4470144702, 44704,
44714.

Subpart A—General Provisions

m 2. Amend § 34.1 by revising the
definition for ““Standard day
conditions” to read as follows:

§34.1 Definitions.

* * * * *
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Standard day conditions means the
following ambient conditions:
temperature = 15 °C, specific humidity
= 0.00634 kg H>O/kg dry air, and
pressure = 101.325 kPa.

* * * * *

Subpart C—Exhaust Emissions (New
Aircraft Gas Turbine Engines)

m 3. Amend § 34.23 by revising
paragraphs (a)(2) and (b)(1) to read as
follows:

§34.23 Exhaust Emission Standards for
Engines Manufactured on and after July 18,
2012.

* * * * *

(a)* EE

(2) Except as provided in §§ 34.9(b)
and 34.21(c), for Classes TF, T3 and T8
engines manufactured on and after July
18, 2012, and for which the first
individual production model was
manufactured on or before December 31,
2013 (Tier 6):

TIER 6 OXIDES OF NITROGEN EMISSION STANDARDS FOR SUBSONIC ENGINES

Class Rated pressure ratio—rPR Rated(ﬁkllt)put ro (’g\l/lc()ﬁ)
TF, T3, T8 e PR<30 e, 26.7 <10 <89.0 ..cooeveuenne 38.5486 + 1.6823 (rPR) — 0.2453 (rO) — (0.00308
(rPR) (rO)).
rO > 89.0 .coiiieiieeiieeeee 16.72 + 1.4080 (rPR).
30<rPR <826 ...cccocueeene 26.7 <rO <89.0 ..coooeveueenne 46.1600 + 1.4286 (rPR) — 0.5303 (rO) + (0.00642
(rPR) (rO)).
FO > 89.0 weorveeereeerererrene —~1.04 + 2.0 (tPR).
PR > 82.6 wovveeeeererrrnnnes PO > 26.7 oo 32 + 1.6 (tPR).
* * * * * (1) For Classes TF, T3 and T8 engines manufactured after December 31, 2013
(b) * * * of a type or model of which the first (Tier 8):
individual production model was
TIER 8 OXIDES OF NITROGEN EMISSION STANDARDS FOR SUBSONIC ENGINES
Class Rated pressure ratio—rPR Rated(ﬁklltput ro (’g\l/lc()ﬁ)
TF, T3, T8 e PR<30 e, 26.7 <10 <89.0 ..ccoeveuenne 40.052 + 1.5681 (rPR) — 0.3615 (rO) — (0.0018
(rPR) (rO)).
FO > 89.0 weovovveeeerrereerren 7.88 + 1.4080 (PR).
30 < PR < 104.7 woevvee...... 26.7 <10 < 89.0 covooevrveennn. 41.9435 + 1505 (fPR) — 0.5823 (rO) + (0.005562
(rPR) (rO)).
FO > 89.0 weorveeereeeereeenren. —9.88 + 2.0 (tPR).
PR = 104.7 oo, PO 2 26.7 oo 32 + 1.6 (tPR).
* * * * *

Issued under authority of 49 U.S.C. 106
and section 232 of the Clean Air Act (42
U.S.C. 7571) in Washington, DC, on October
1, 2013.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2013-24712 Filed 10-22—-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 34 and 45

[Docket No.: FAA-2012-1333; Amendment
Nos. 34-5 and 45-28]

RIN 2120-AK15

Exhaust Emissions Standards for New
Aircraft Gas Turbine Engines and
Identification Plate for Aircraft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; disposition of
comments.

SUMMARY: On December 31, 2012, the
FAA published a final rule with a

request for comments amending the
emission standards for turbine engine
powered airplanes to incorporate the
standards that were promulgated by the
United States Environmental Protection
Agency (EPA) on June 18, 2012. The
FAA’s final rule fulfilled its
requirements under the Clean Air Act
Amendments of 1970 to issue
regulations ensuring compliance with
the EPA standards. Although the public
had an opportunity to comment on the
EPA’s rule, and the FAA adopted the
same requirements, the FAA sought
public comment on its final rule. This
action addresses the comments the FAA
received.

DATES: October 23, 2013.

ADDRESSES: You may review the public
docket for this rulemaking (Docket No.
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FAA-2012-1333) at the Docket
Management Facility in Room W12-140
of the West Building Ground Floor at
1200 New Jersey Avenue SE.,
Washington, DC, 20590-0001 between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may also review the public docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Aimee Fisher, Emissions
Division (AEE-300), Office of
Environment and Energy, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-7705; email Aimee.Fisher@faa.gov.
For legal questions concerning this
action contact Karen Petronis,
International Law, Legislation and
Regulations Division (AGC-200), Office
of the Chief Counsel, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-3073, email
Karen.Petronis@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 231(a)(2)(A) of the Clean Air
Act (CAA) (42 U.S.C. 7571) directs the
Administrator of the EPA to propose
aircraft emission standards applicable to
the emission of any air pollutant from
classes of aircraft engines which, in the
EPA Administrator’s judgment, causes
or contributes to air pollution that may
reasonably be anticipated to endanger
public health or welfare. These emission
standards have been promulgated by the
EPA in 40 CFR part 87.

Section 232 of the CAA (42 U.S.C.
7572) then directs the FAA to prescribe
regulations to ensure compliance with
the EPA’s standards. The FAA has
promulgated these emission standards
in 14 CFR part 34, and in the engine
marking requirements in part 45.

The EPA initially regulated gaseous
exhaust emissions, smoke and fuel
venting from aircraft in 1973, with
occasional revision. Since the EPA’s
adoption of the initial regulations, the
FAA has taken subsequent action to
ensure that the regulations in 14 CFR
are kept current with the EPA’s
standards.

On July 27, 2011, the EPA proposed
new aircraft engine emission standards
for oxides of nitrogen (NOx),
compliance flexibilities, and other
regulatory requirements for aircraft
turbofan or turbojet engines with rated
thrusts greater than 26.7 kilonewtons
(kN) (76 FR 45012). The EPA also
proposed adopting the gas turbine

engine test procedures of the
International Civil Aviation
Organization (ICAO). The final rule
adopting these proposals was published
on June 18, 2012 (77 FR 36342), and was
effective July 18, 2012.

On December 31, 2012, the FAA
published a final rule with a request for
comments (77 FR 76842) adopting the
EPA’s new emissions standards in part
34. Although the EPA’s NPRM
presented an opportunity to comment
on the proposed regulations and the
EPA addressed them in its final rule, the
FAA sought public comment on its final
rule.

Discussion of Comments

The FAA received three comments on
the final rule.

Aerospace Industries Association
(AIA) expressed support for the
requirements in the final rule, noting
that the changes would harmonize U.S.
regulations with those of ICAO. The
ATA noted that some language in both
the FAA and EPA rules differ from that
which was agreed to by ICAQO’s
Committee of Aviation Environmental
Protection. The AIA stated that these
differences would result in some
unnecessary complication and
manufacturer cost, and cited as an
example the term “excepted” for spare
engines that do not need to meet the
production cutoff requirements. Current
engine labeling allows the terms
“COMPLY” or “EXEMPT” for
emissions, and AIA believed these terms
should continue to be used.

Rolls-Royce Group stated that it
participated in generating the comments
submitted by AIA, and endorsed AIA’s
comments.

The FAA notes that AIA raised this
same issue in its comments to the EPA’s
NPRM. In its final rule, the EPA offered
the following support for its decision
not to change what it proposed despite
AIA’s comment:

e The Tier 6 production cutoff does
not apply to the continued production
of engines that are designated spares.
Spare engines are produced to replace a
similar engine already in service that
was removed from service for
maintenance purposes. Accordingly, the
production of a spare engine is not
restricted by the production cutoff, and
the regulation does not apply to these
engines.

e The non-applicability of the cutoff
eliminates the need to process an
exemption for continued production of
these engines beyond December 31,
2012.

e Conversely, engines that are
intended to be produced for new
installations (i.e., not replacing an

engine already in service) are subject to
the production cutoff regulation and the
continued production of such engines
beyond the cutoff date would require a
grant of exemption.

e Since the production of spare
engines is not subject to the new cutoff
regulations, the FAA proposed and the
EPA accepted the idea that referring to
these engines as exceptions to the
regulation was more appropriate than
requiring case-by-case consideration of
exemptions when the regulation did not
apply.

e The word “exemption” has a
specific legal meaning. In 14 CFR Part
11 the FAA uses it to mean that an
applicant is subject to a particular
regulation and is requesting time
limited relief under a specific set of
criteria. It is a specialized form of
rulemaking.

e When an entity or its product is
specifically excluded from a regulatory
provision, it is considered “excepted.”

The FAA believes that the rationale
for using the word “‘excepted”
continues to be valid, and both agencies
use the term in the final rules with the
same meaning and intent. No change is
being made to the rule based on the
comments of AIA and Rolls Royce.

Pratt & Whitney supported the FAA’s
implementation of the NOx emission
standards promulgated by the EPA, as
the EPA rule reflects U.S. efforts to
harmonize domestic emission standards
with the international standards
adopted by ICAO. In the event that a
substantive difference between the
FAA’s and EPA’s final rules is
discovered, Pratt & Whitney attached its
comments to the EPA’s proposed
rulemaking. Pratt & Whitney’s comment
did not specify any instance where
substantive differences might exist
between the FAA and EPA final rules.
No change is being made to the rule
based on Pratt & Whitney’s comment.

Conclusion

After analyzing the comments
submitted in response to this final rule,
the FAA has determined that no
revisions to the rule are warranted based
on the comments received.

Issued under authority of 49 U.S.C. 106
and section 232 of the Clean Air Act (42
U.S.C. 7571) in Washington, DC, on October
1, 2013.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2013—24713 Filed 10-22-13; 8:45 am]
BILLING CODE 4910-13-P
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CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Parts 1112 and 1218
[Docket No. CPSC-2010-0028]

Safety Standard for Bassinets and
Cradles

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Danny Keysar Child
Product Safety Notification Act, Section
104 of the Consumer Product Safety
Improvement Act of 2008 (CPSIA),
requires the United States Consumer
Product Safety Commission
(Commission or CPSC) to promulgate
consumer product safety standards for
durable infant or toddler products.
These standards are to be “substantially
the same as” applicable voluntary
standards or more stringent than the
voluntary standard if the Commission
concludes that more stringent
requirements would further reduce the
risk of injury associated with the
product. The Commission is issuing a
safety standard for bassinets and cradles
in response to the direction under
Section 104(b) of the CPSIA.

DATES: The rule will become effective
on April 23, 2014, with the exception of
§ 1218.2(b)(3)(i) through (iv), (b)(5), and
(b)(7), which will become effective on
April 23, 2015. The incorporation by
reference of the publication listed in
this rule is approved by the Director of
the Federal Register as of April 23,
2014.

FOR FURTHER INFORMATION CONTACT:
William Dewgard, Directorate for
Compliance, Consumer Product Safety
Commission, telephone: 301-504-7599;
email: WDewgard@cpsc.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Statutory Authority

The Consumer Product Safety
Improvement Act of 2008 (CPSIA, Pub.
L. 110-314) was enacted on August 14,
2008. Section 104(b) of the CPSIA, part
of the Danny Keysar Child Product
Safety Notification Act, requires the
Comumission to: (1) Examine and assess
the effectiveness of voluntary consumer
product safety standards for durable
infant or toddler products, in
consultation with representatives of
consumer groups, juvenile product
manufacturers, and independent child
product engineers and experts; and (2)
promulgate consumer product safety
standards for durable infant and toddler
products. These standards are to be
substantially the same as applicable

voluntary standards or more stringent
than the voluntary standard if the
Commission concludes that more
stringent requirements would further
reduce the risk of injury associated with
the product.

The term ““durable infant or toddler
product” is defined in section 104(f)(1)
of the CPSIA as “‘a durable product
intended for use, or that may be
reasonably expected to be used, by
children under the age of 5 years.”
Bassinets and cradles are specifically
identified in section 104(f)(2)(L) of the
CPSIA as a durable infant or toddler
product.

On April 28 2010, the Commission
issued a notice of proposed rulemaking
(NPR) for bassinets and cradles. 75 FR
22303. The NPR proposed to
incorporate by reference the voluntary
standard, ASTM F2194—07a ¢!, Standard
Consumer Safety Specification for
Bassinets and Cradles, with certain
changes to provisions in the voluntary
standard to strengthen the ASTM
standard.

The Commission published a
supplemental notice of proposed
rulemaking (SNPR) on October 18, 2012.
77 FR 64055. The SNPR proposed to
incorporate the voluntary standard,
ASTM F2194-12, with: (1)
Modifications to sections pertaining to
scope and terminology and the stability
test procedure, and (2) the addition of
new provisions for a segmented mattress
flatness test and a removable bed
stability requirement.

In this document, the Commission is
issuing a safety standard for bassinets
and cradles. Pursuant to Section
104(b)(1)(A), the Commission consulted
with manufacturers, retailers, trade
organizations, laboratories, consumer
advocacy groups, consultants, and
members of the public in the
development of this standard, largely
through the ASTM process. The rule
incorporates the voluntary standard,
ASTM F2194-13, Standard Consumer
Safety Specification for Bassinets and
Cradles (ASTM F2194-13), by reference,
with the following modifications and
additions: a clarification to the scope of
the bassinet/cradle standard; a change to
the pass/fail criterion for the mattress
flatness test; an exemption from the
mattress flatness requirement for
bassinets that are less than 15 inches
across; the addition of a removable bed
stability requirement; and a change to
the stability test procedure requiring the
use of a newborn CAMI dummy rather
than an infant CAMI dummy.

II. The Product

ASTM F2194-13 defines ‘“bassinet/
cradle” as a “small bed designed

primarily to provide sleeping
accommodations for infants, supported
by free standing legs, a stationary frame/
stand, a wheeled base, a rocking base, or
which can swing relative to a stationary
base.” While in a rest position, a
bassinet/cradle is intended to have a
sleep surface less than or equal to 10°
from horizontal. The bassinet/cradle is
not intended to be used beyond the age
of approximately five months or when
a child is able to push up on his hands
and knees. Bassinet and cradle
attachments for non-full-size cribs or
play yards are considered part of the
bassinet/cradle category, as are bedside
sleepers that can be converted to four-
sided bassinets not attached to a bed.
Cribs, Moses baskets, and products
used in conjunction with an inclined
infant swing or stroller, and products
that are intended to provide only an
inclined sleep surface of greater than 10
degrees horizontal, are not included
under the category of “‘bassinets/
cradles.” (A Moses basket is a portable
cradle for a newborn or infant, often
made of straw or wicker, that can be
used with a variety of rocking and
stationary stands. As with other
bassinets and cradles, Moses baskets are
not intended for use after a child can
push up on its hands and knees.)
However, Moses baskets and carriage
accessories that can be converted to a
bassinet or cradle by attachment to a
separate base/stand would be
considered bassinets/cradles when used
with the base/stand. Similarly, products
that could be used at an incline of 10
degrees or less from horizontal, as well
as more than 10 degrees from
horizontal, would be considered
bassinets/cradles when in the flatter
configuration(s).

II1. Incident Data

The preamble to the SNPR
summarized incident data involving
bassinets and cradles reported to the
Commission as of January 18, 2012. 77
FR 64055 (October 18, 2012). CPSC’s
Directorate for Epidemiology, Division
of Hazard Analysis has updated this
information to include bassinet- and
cradle-related incident data reported to
the Commission from January 18, 2012
through March 31, 2013. A search of the
CPSC epidemiological databases
showed that there were 71 new
incidents related to bassinets and
cradles reported during this time frame.
Thirty-eight of the 71 were fatal, and 33
were nonfatal. Sixteen of the nonfatal
incidents involved injuries. Almost all
of the new incidents reportedly
occurred between 2010 and 2012.
Reporting is ongoing, however, so the
incident totals are subject to change.
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A. Fatalities

The majority of the deaths (32 out of
38) were asphyxiations due to the
presence of soft or extra bedding in the
bassinet, prone placement of the infant,
and/or the infant getting wedged
between the side of the bassinet and
additional bedding. All but four of the
38 decedents were five months or less
in age, the ASTM-recommended age
range for bassinet use; three of the
decedents were six months old and
another was an eight-month-old.

Two of the 38 deaths were associated
with design aspects of the product. One
of these was a suffocation death in a
corner of the bassinet whose rocking
feature contributed to its non-level
resting position; the other fatality
occurred when the bassinet was
knocked over by an older sibling.

There were three fatalities with
insufficient information and one fatality
with confounding information
preventing CPSC from determining the
hazard scenario.

B. Nonfatal Incidents

A total of 33 bassinet-related nonfatal
incidents were reported from January
18, 2012 through March 31, 2013. Of
these, 16 reports indicated an injury to
an infant using the bassinet or cradle at
the time of the incident. The majority of
these injuries (11 out of 16, or 69
percent) were due to falls out of the
bassinets. All 11 fall injuries were
reported through NEISS, with little or
no circumstantial information on how
the fall occurred. However, the reports
do indicate that 55 percent of the
injured infants who fell out of bassinets
were older than the ASTM-
recommended maximum age limit of
five months. All of the falls resulted in
head injuries. Among the remaining five
nonfatal injuries, mostly head injuries,
no hospitalizations were reported. All
but six of the injured were five months
or less in age.

The remaining 17 incident reports
indicated that no injury had occurred or
provided no information about any
injury. However, many of the
descriptions indicated the potential for
a serious injury or even death.

C. Hazard Pattern Identification

The hazard patterns identified in the
71 new incident reports were similar to
the hazard patterns that were identified
in the incidents considered for the
SNPR and are grouped in the following
categories (in descending order of
frequency of incidents):

1. Non-product-related issues: Thirty-
four of the 71 reports (48 percent)
concerned incidents that involved no

product defect or failure. This category
consisted of 32 fatalities that were
associated with the use of soft/extra
bedding, prone positioning, and/or the
infant getting wedged between the side
of the bassinet and additional bedding.
In addition, there were two nonfatal
injury incidents that did not involve any
product-related issues.

2. Product-related issues: The hazard
scenarios in 25 of the 71 reported
incidents (35 percent) were attributed to
a failure/defect or a potential design
flaw in the product. This category
includes one fatality and 13 injuries.
Listed below are the reported problems,
beginning with the most frequently
reported concerns:

e Reports of infants falling or
climbing out of bassinets/cradles
accounted for a total of 13 incidents, all
of which were received from emergency
departments around the United States.
Eleven of the incidents reported a
nonfatal injury; the remaining two
infants were reported to be uninjured.

o Lack of structural integrity, which
includes issues such as instability, loose
hardware, and product collapse, among
others, was reported in nine incidents—
one with a fatality and two with
nonfatal injuries.

e Problems with accessories (such as
the stand or sheets), which were sold
with the bassinets, were reported in two
incidents. However, no injuries were
reported.

e One other product-related problem,
involving the battery compartment of an
older product, was reported in one non-
injury incident.

3. Recalled product-related issues:
There were six reports (eight percent)
that were associated with three different
recalled product-related issues. (Two of
the recalls were published since the
incident data for the SNPR briefing
package was presented; at the time,
these issues were classified under the
“structural integrity’”” and “‘rocking”
categories.) Although there were no
injuries, there was a fatality included
among the six incident reports. In the
fatal incident, it is reported that the
tilting of the bassinet caused the
decedent to roll and press up against the
side and suffocate.

4. Miscellaneous other issues: The
remaining six incident reports (eight
percent) were related to other
unspecified issues. The reports
described the incidents with insufficient
specificity or provided confounding
information, preventing CPSC staff from
identifying the hazard scenario. There
were four fatalities, one nonfatal injury,
and one non-injury incident reported in
this category.

IV. Overview of ASTM F2194

ASTM F2194, Standard Consumer
Safety Specification for Bassinets and
Cradles, establishes safety performance
requirements, test methods, and labeling
requirements to minimize the identified
hazard patterns associated with the use
of bassinets/cradles. ASTM first
published a consumer product safety
standard for bassinets and cradles in
2002. The standard was revised several
times over the next 11 years. The
current version of the standard is ASTM
F2194-13. The more significant
requirements of ASTM F2194 include:

e Scope—describes the types of
products intended to be covered under
the standard.

e Spacing of rigid side components—
is intended to prevent child entrapment
between both uniformly and non-
uniformly spaced components, such as
slats.

¢ Openings for mesh/fabric—is
intended to prevent the entrapment of
children’s fingers and toes, as well as
button ensnarement.

e Static load test—is intended to
ensure structural integrity even when a
child three times the recommended (or
95th percentile) weight uses the
product.

e Stability requirements—is intended
to ensure that the product does not tip
over when pulled on by a two-year-old
male.

e Sleeping pad thickness and
dimensions—is intended to minimize
gaps and the possibility of suffocation
due to excessive padding.

e Tests of locking and latching
mechanisms—is intended to prevent
unintentional folding while in use.

¢ Suffocation warning label—is
intended to help prevent soft bedding
incidents.

e Fabric-sided openings test—is
intended to prevent entrapments.

e Rock/swing angle requirement—is
intended to address suffocation hazards
that can occur when latch/lock
problems and excessive rocking or
swinging angles press children into the
side of the bassinet/cradle.

e Occupant restraints—is intended to
prevent incidents where unused
restraints have entrapped and strangled
children.

¢ Side height requirement—is
intended to prevent falls.

e Segmented mattress flatness—is
intended to address suffocation hazards
associated with “V”’ shapes that can be
created by the segmented mattress folds.

The voluntary standard also includes:
(1) Torque and tension tests to prevent
components from being removed; (2)
requirements for several bassinet/cradle
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features to prevent entrapment and cuts
(minimum and maximum opening size,
small parts, hazardous sharp edges or
points, and edges that can scissor, shear,
or pinch); (3) requirements for the
permanency and adhesion of labels; (4)
requirements for instructional literature;
and (5) corner post extension
requirements intended to prevent
pacifier cords, ribbons, necklaces, or
clothing that a child may be wearing
from catching on a projection.

V. The SNPR and ASTM F2194-13

The SNPR proposed to incorporate by
reference ASTM F2194-12, with four
modifications/additions to the voluntary
standard:

(1) Scope and Terminology: The
SNPR proposed excluding inclined
products from the scope of the standard,
by revising the scope and including a
detailed note with examples of what
products were and were not included in
the scope of the standard. The SNPR
also proposed two existing definitions
be revised for clarity.

(2) Segmented Mattress Flatness Test:
The SNPR proposed a new test
requirement and associated test
procedure to address suffocation
incidents in segmented mattresses. As
discussed in the preamble to the SNPR,
the mattress flatness requirement is
primarily aimed at incidents involving
bassinet/play yard combination
products that tend to use segmented
mattresses, where seams could pose a
suffocation and positional asphyxiation
hazard. Under the Commission’s pass/
fail criteria proposed in the SNPR, a
bassinet attachment with a segmented
mattress would fail if any tested seam
creates an angle greater than 10 degrees.

(3) Removable Bed Stability
Requirement: The SNPR proposed a
new test requirement and associated test
procedure to address fatal and nonfatal
incidents associated with bassinets that
have removable bassinet beds. In the
proposed requirement, a removable
bassinet bed that was not properly
attached or assembled to its base would
be required to meet one of the following
requirements:

a. The base/stand shall not support
the bassinet (i.e., the bassinet bed falls
from the stand so that it is in contact
with the floor); or

b. The lock/latch shall automatically
engage under the weight of the bassinet
bed (without any other force or action);
or

c. The stand/base shall not be capable
of supporting the bassinet bed within 20
degrees of horizontal; or

d. The bassinet shall contain a visual
indicator mechanism that shall be
visible on both sides of the product to

indicate whether the bassinet is
properly attached to the base; or

e. The bassinet shall not tip over and
shall retain the CAMI newborn dummy
when subjected to the stability test
outlined in the standard.

(4) Stability Test Procedure: The
SNPR proposed a revised test procedure
for stability. The revision specifies the
use of a newborn CAMI dummy, rather
than the six month CAMI dummy that
is referenced in the ASTM standard.

The SNPR’s provisions concerning the
scope and terminology and the
proposed segmented mattress flatness
test requirement were balloted by ASTM
in 2012, and the provisions are now
included in the latest revision of the
voluntary standard, ASTM F2194.
Although the mattress flatness test
procedure in ASTM F2194-13 is
identical to what is proposed in the
SNPR, the pass/fail criterion is different.
As stated previously, under the
Commission’s pass/fail criteria, as
proposed in the SNPR, a bassinet
attachment with a segmented mattress
will fail if any tested seam creates an
angle greater than 10 degrees. ASTM
F2194-13 allows measured angles
between 10 degrees and 14 degrees to
pass, as long as the mean of three
measurements on that seam is less than
10 degrees.

The removable bed stability
requirement proposed in the SNPR is
not in the current ASTM standard, but
a similar version is expected to be
balloted by ASTM for inclusion in the
next revision. Similarly, the change in
the stability test procedure proposed in
the SNPR is not in ASTM F2194-13, but
it is expected to be balloted by ASTM
for inclusion in its next revision.

VI. Response to Comments

There were 27 comments received on
the SNPR, including: one from Health
Canada; one from a group of consumer’s
groups (Kids In Danger, Consumers
Union, American Academy of
Pediatrics, Consumer Federation of
America, Public Citizen, and U.S. PIRG);
one from the Juvenile Products
Manufacturers Association (JPMA); and
two from bassinet manufacturers. The
remaining 22 comments were from
consumers, law students, or unaffiliated
sources. The comments raised several
issues, which resulted in two changes to
the final rule. Several commenters made
general statements supporting the
overall purpose of the proposed rule.
All of the comments can be viewed at:
www.regulations.gov, by searching
under the docket number of the
rulemaking, CPSC-2010-0028.
Following is a summary of and
responses to the comments.

Scope

Comment: Two commenters provided
almost identical comments and
suggestions for changes to the scope.
The commenters asserted that the scope
was unclear about what products are
included in the scope and under what
conditions. For instance, one comment
stated that it was not clear from the
SNPR how products with an inclined
seat back surface (reclined seat back),
such as infant seats, infant bouncer
seats, and infant rockers that do not
provide an “inclined sleep surface”
would be treated under the standard.

Response: The scope that was
proposed in the SNPR has subsequently
been adopted by ASTM and is the scope
in the current version of the ASTM
standard, ASTM F2194-13. The
comments received reflect continued
ambiguity regarding some aspects of the
scope. Therefore, the Commission is
providing additional clarity in the final
rule.

Inclined products fall under a variety
of different ASTM standards, depending
on the product’s function. For instance,
ASTM standards include a handheld
carrier standard, an infant bouncer
standard, and a new rocker standard
that is currently under development.
None of those products is intended for
sleep. An inclined product intended for
sleeping would fall under the inclined
sleep product standard currently under
development by ASTM. The
Commission’s intent is that the scope of
the bassinet standard exclude all
inclined products when the incline is
more than 10 degrees from horizontal.

However, the Commission intends
that any product that has both a flat (10
degrees or less) sleep surface and an
inclined surface greater than 10 degrees
from horizontal shall fall under the
scope of the bassinet standard when
configured in the flat mode, and will fall
under the scope of the appropriate
inclined product standard(s) while in
the inclined mode. In this manner, all
uses of the product are addressed by
safety standards. This type of product is
considered a multimode product, or a
combination product, i.e., the product
can convert from one use mode to
another.

During the recent ASTM F15 juvenile
products subcommittee meetings held
in April 2013, scope clarity was raised
in various product subcommittees
where multimode products are
commonly considered. Most of those
product subcommittees proposed to
modify the scope section of the
appropriate standard to clarify that
these combination products shall fall
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under the scope of all relevant standards
when in the corresponding use mode.

This intent to include multimode
products under multiple standards is
well established in ASTM standards,
including the bassinet standard. One
example of a multimode product is a
carriage basket that is removable from a
stroller base. The scope section of
ASTM F2194-13 clearly states that
products used in conjunction with a
stroller are not covered by the standard.
Yet, the current scope section also
states: ““Carriage baskets/bassinets that
are removable from the stroller base are
covered under the scope of this standard
when the carriage basket/bassinet meets
the definition of a bassinet/cradle found
in 3.1.1.” Clearly, the intent of the
ASTM standard is to see that this
multimode product falls within the
scope of the stroller standard when
attached to the stroller frame and falls
within the scope of the bassinet
standard when attached to a separate
frame/stand.

Thus, to remove any ambiguity
regarding multimode products, the
Commission’s standard modifies the
note that accompanies the scope
provision of ASTM F2194-13 to clarify
that a multimode product with a
bassinet-use mode must meet the
bassinet standard when in the bassinet-
use mode.

Comment: One commenter suggested
that the scope of the standard needs
more specific age restrictions.

Response: The scope of a standard is
intended to define broadly an entire
product category. Within that category,
manufacturers have the freedom to
tailor their product to a specific market
niche, which might be more specialized
than other products in the same
category. Providing too many specific
restrictions within the scope of a
standard makes the standard weaker by
excluding many products that ought to
be included. In general, ASTM
standards are defined by their respective
industries, using terms that produce a
standard that is as useful as possible to
that industry. The Commission agrees
with the bassinet industry on the
existing age recommendations in the
ASTM standard.

Removable Bassinet Bed Requirements

Comment: One group of commenters
suggested that the Commission
eliminate the two ““passive” pass
conditions (20 degrees and passing
stability) of the removable bassinet bed
stability requirement in favor of the
other pass criteria, which the group of
commenters said they believe makes the
user actively aware that the bassinet is
not attached properly.

Response: The SNPR proposed several
options to meet the removable bassinet
bed requirements. This approach is less
restrictive than prescribing one pass
criterion, and the approach allows for
more innovation in product designs. By
permitting five different options to meet
this requirement, manufacturers have a
variety of design choices available.

Comment: Some commenters said
they believe that allowing the bassinet
to “fail”” (by falling to the ground or to
a 20 or more degree angle) encourages
manufacturers to make products that are
less stable to ensure that their bassinets
pass this requirement. Another
commenter stated that it was foreseeable
that some caregivers may attempt to
attach the bassinet bed to its stand while
the child is in the product and that this
might expose children to unnecessary
hazards.

Response: Two of the five options to
pass the removable bed requirement are
closely related to one another. These
two options are: (1) The sleep surface
shall be at least 20 degrees off from a
horizontal plane; and (2) the bassinet
bed falls from the stand and contacts the
floor. These two requirements were
added after consultations with
stakeholders (ASTM task group
members). Several stakeholders stated
that if a bassinet stand was designed to
support the bassinet bed only if it were
locked properly, then the bassinet stand
should be able to pass the requirement.
For instance, in the case of a stand that
looks like a saw horse, or “A” frame that
has a lock/latch connection at the top of
the “A” on the frame and on the
underside of the bassinet bed, the
caregiver would have to line up both
halves of the lock/latch to attach the bed
to the stand. It would be unreasonable
to believe that caregivers would place
the bassinet bed on an “A” frame stand
without engaging the lock/latch because
the design of the stand would cause the
bassinet bed to fall to the ground if the
lock was not engaged.

Rather than specifying a design
requirement, the task group converted
the requirement to a performance
requirement, by simulating what would
happen if the unreasonable act
occurred. In other words, this option
requires the bassinet bed to fall to the
ground if the lock is not properly
engaged.

Once that requirement was vetted by
the task group, another stakeholder
raised the possibility that the bassinet
bed, in the act of falling, might get
caught on the stand before hitting the
ground. The stakeholder asserted that
simply because the bassinet bed did not
hit the ground should not constitute a
failure. Thus, the 20-degree tilt option

was added to address the possibility
that the bassinet bed, in the process of
falling, might get caught on the stand
and to complement the fall-to-the-
ground option.

A bassinet that relies on either of
these two options to pass the
requirement would be considered to
provide immediate positive feedback.
Caregivers who attempt to place the
bassinet bed on this type of stand
without locking it in place will realize
instantly that they did not engage the
lock because the bassinet bed will not
assume a stable position that allows the
caregivers to release their grasp. The
immediate feedback of instability will
minimize the possible hazards, making
falling unlikely. The Commission
believes that the steep angle needed to
pass is unlikely to allow consumers to
let children fall. The instability of such
a unit is immediately obvious to the
user, precluding a delayed response.
Consumers are likely to check the
stability of the product before removing
their hands from it. Even in the case of
a caregiver who attempts to place an
occupied bassinet bed on a stand using
this option, the caregiver will be present
and potentially will be able to prevent
or arrest the fall of the bassinet bed. The
Commission considers the possibility of
a fall hazard in this scenario to be
highly unlikely; and on the rare chance
that a fall occurs, the fall in these
circumstances would be considered less
significant than an unattended fall to
the floor.

Comment: One commenter stated that
the option—*‘The lock/latch shall
automatically engage under the weight
of the bed (without any other force/
action)”’—should be a requirement for
all bassinets.

Response: The Commission is
providing manufacturers with options to
meet the removable bassinet bed
requirements. This approach is less
restrictive than prescribing one
requirement and allows for more
innovation in product designs.

Comment: One commenter stated that
adding the removable bassinet bed
stability requirement is premature. The
commenter expressed the belief that the
requirement should be removed from
the regulation and that ASTM should be
allowed to continue working on the
issue.

Response: The Commission is aware
of two deaths associated with this
hazard scenario. (One of these deaths
occurred in Canada; thus, it was not
included in incident data counts
reported in the SNPR briefing package.)
Therefore, the Commission does not
believe that this requirement is
premature. The Commission believes
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that stakeholders have had plenty of
time to test, review, discuss, and refine
the proposed requirements before and
after the SNPR was published. In fact,
the language recommended for the final
rule is essentially the same as what
ASTM expects to ballot soon as a new
requirement to address the same hazard.

Comment: A commenter stated that
color-only visual indicators should not
be allowed as an option to pass the
removable bassinet bed requirement
because people who are color-blind
would not be able to distinguish
between locked and unlocked.

Response: The requirement for visual
indicators allows manufacturers to
design a visual indicator that can be
recognized by a person with a color
vision deficiency. In addition, there are
many other options to pass the
requirement, and individuals who are
color-blind can choose to purchase a
product that does not use color
indicators.

Comment: Some commenters
expressed a belief that allowing
removable bassinet beds to pass the
stability test by tilting to a 20-degree
angle was hazardous because consumers
might think that a 20-degree angle is
still usable, perhaps as an inclined
sleeper.

Response: The Commission believes
that an angle of 20° or more is
acceptable to demonstrate that the
bassinet is not useable. A steeper angle
would also be acceptable, but the
Commission is not convinced this is
needed. Twenty degrees is twice the
maximum allowable tilt for bassinets,
which are intended to have a flat
sleeping surface. In deciding on the 20°
angle, the ASTM task group noted an
incident (101101HCC3107) where a
consumer clearly saw that something
was wrong with his bassinet when he
saw it tilted and deemed it to be
unusable. From the photos, the tilt was
estimated to be approximately 17°.

Mattress Flatness

Comment: Some commenters
suggested that the mattress flatness
requirements should be limited to 8°
from the horizontal rather than 10°.

Response: Although the Commission
would be amenable to using this more
conservative margin of safety, i.e., a
tolerance of 16° of motion rather than
20°, the industry has maintained that a
larger tolerance is necessary, due to the
inherent variability of manufacturing
products with fabric and foam. The
industry claims that tighter tolerances
on a segmented mattress made with the
materials that are commonly used in
these products would make it
impossible to manufacture such

mattresses. The Commission believes
that the 10° limit is adequate to protect
the expected user population.

Comment: A commenter suggested
that the threshold limit for flatness
should be 14° to preserve test-retest
reliability.

Response: ASTM F2194-13 now
includes the mattress flatness test
requirement and procedure, as written
in the SNPR, with the exception of the
angle requirement. ASTM’s requirement
allows the use of an average for
measurements over 10° and under 14°,
while the SNPR proposed a maximum
allowable measurement of 10°. Based on
testing performed by an ASTM task
group that was established to assess the
reliability and repeatability of the
mattress flatness test, the reliability of
the test is adequate when the test is
performed on products designed to pass
the test. The commenter did not provide
any new or different information to the
Commission to support the suggestion
for using the averaging method; thus,
the Commission continues to support
the 10° flatness criterion as proposed in
the SNPR.

Comment: Some commenters
questioned the use of a cylinder as a
surrogate for a human occupant, and
another commenter suggested that an
automated human model would be more
appropriate.

Response: An automated human
model is not readily available. It is
customary in the juvenile product
industry to use easily manufactured
shapes made from common materials.
This testing strategy enhances the
repeatability of the test. An ASTM task
group conducted a repeatability and
reproducibility study to compare
various surrogates for use in the
mattress flatness test. The cylinder was
the best choice, based on the study
results.

Comment: Some commenters
suggested using the dummy in the test
for mattress flatness so that infant
position would be a factor.

Response: The test cylinder is a
repeatable method that identifies
hazardous products to the satisfaction of
industry and the Commission.
Unfortunately, the CAMI dummy is too
stiff to be useful for simulating
suffocation positions and would not be
suitable to serve that purpose.

Comment: Some commenters wanted
more explanation of how the cylinder
sufficiently simulates an infant rolling
into a mattress crease, as demonstrated
in the mattress flatness test.

Response: The Commission has
examined bassinets that pass the test
and bassinets that fail. When visual
comparisons and measurements of

angles are made to compare the
movements of the mattresses during a
test using an anthropomorphic dummy
versus tests using a cylinder, few
discernible differences are evident. The
shape of the test weight does not seem
to be as important as the mass of the test
weight in identifying hazardous
products.

Comment: Two commenters offered
opinions about the mattress flatness
testing and designs of bassinet
accessories that use support rods
underneath the mattress. One of the two
comments suggested that the mattress
flatness test be performed with and
without the bars in place. Moreover, the
commenter suggested that if the bars are
required to be in place to pass the
flatness test, then they should be
attached permanently. Similarly, the
other comment suggested that the frame
supporting the floor (mattress) should
come preassembled to eliminate the
possibility that the consumer can
misassemble the product.

Response: The Commission agrees
with these comments. In January 2013,
ASTM balloted a revised mattress
flatness test, requiring that any
segmented mattress that has consumer-
assembled mattress support rods, be
tested with and without the mattress
support rods. This requirement resulted
from the Commission’s play yard
misassembly NPR that was published in
August 2012. The ballot item passed
and is now part of ASTM F2194-13.
The final rule incorporates by reference
ASTM F2194-13; thus, the test will
include the suggestion from the
commenters.

Comment: A commenter stated that
that the mattress flatness test could not
be performed on bassinets that were less
than 15 inches wide because of the
width of the cylinder and the block used
in that test method. Furthermore, the
commenter noted that such a small,
narrow occupant-retention space would
not present the same hazards involved
in incidents with wider play yard
bassinet accessories.

Response: The Commission agrees
that bassinets with occupant-retention
spaces that are narrower than the test
apparatus are unlikely to be used with
an infant placed orthogonally between
walls that are so narrow. In the case
where an infant is placed in a narrow
bassinet correctly and then moves or
shifts 90°, the narrowness of the
bassinet would likely not permit the
infant to lie in a fully prone position,
face down in an orthogonal seam. Thus,
an exemption from the flatness test for
mattress pad seams that run
orthogonally between the sides of a
bassinet with a width of 15 inches or
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less seems reasonable. Therefore, the
Commission is modifying the standard
to exempt from the mattress flatness test
bassinets that are narrower than 15
inches.

Effective Date

Comment: We received several
comments on the effective date
proposed in the SNPR. One commenter,
representing several advocacy groups,
supported the six-month effective date
proposed in the SNPR. A second
commenter agreed, expressing concerns
that if the date were extended and a
death occurred, “‘consumers might view
the death as the result of the CPSC
putting the interests of for-profit entities

. . ahead of the safety of infants who
use their products.”

In contrast, several other commenters,
including one manufacturer,
recommended longer effective dates to
reduce the impact of the rule,
particularly for small businesses that
have “fewer resources and connections
within the industry” and that “may
have to significantly alter their means of
production.” Suggested effective dates
ranged from 9 to 15.5 months, with
commenters recommending that the
CPSC focus on relief for firms that
would be disproportionately impacted
by the rule. Commenters suggested
longer effective dates for firms newly
covered by the expanded scope, and
firms whose products would be subject
to the removable bassinet bed
requirement.

A manufacturer commenting on the
effective date stated that a longer
effective date is needed for firms that
will need to redesign their products to
meet the removable bassinet bed
requirement. This firm stated that an
effective date of at least 15.5 months is
needed to reflect accurately the
challenges of redesigning the product.

Response: The Commission
recognizes that some manufacturers will
be required to redesign, test new
prototype products, and then retool
their production process to meet the
new removable bassinet bed provision.
Based on a comment from one
manufacturer who stated it would need
a minimum of 15.5 months to redesign
its product, the Commission considers
18 months to be a reasonable time
period to accommodate other
manufacturers that might also need to
redesign their products. Therefore, the
Commission is implementing a six-
month effective date for the final rule,
with the specific exception of extending
the effective date for the removable
bassinet bed test requirement to 18
months.

Stability Testing—CAMI Dummy

Comment: Some commenters
suggested using an infant and a
newborn dummy in the stability test
methods, while others said they believe
the incident data do not support the
need to change from an infant dummy
to a newborn dummy because this
change neglects the evidence that larger
infants also use bassinets and cradles.

Response: The use of both dummies is
unnecessary because the worst case
scenario for stability is the smaller size
dummy. The larger size dummy makes
the product more stable. Therefore, if a
product passes with a newborn, the
product will also pass with an infant.
Performing the test with two different
dummies would be redundant and
would only add to the cost of testing.

The Commission is requiring use of
the newborn CAMI to make the test
more stringent. Even if a majority of the
incidents were not directly attributable
to product stability, the instability of the
product, in many incidents, was to
blame, including two fatal incidents
(one of which was reported from
Canada).

Incident Data Analysis

Comment: Some commenters asserted
that a causal relationship could not be
established for fatalities that the
Commission attributed to design
defects. They also stated that the
information used by the Commission to
analyze fall incidents was
circumstantial. Other commenters
suggested that additional information
should be collected to determine the
extent to which product design was at
fault, to evaluate the cause of falls, and
to “improve and expand on the
regulations and guidelines set forth in
the proposed rule.”

Response: The Commission gathered
as much information as possible on
every cited product-related fatality
through an in-depth, on-site field
investigation. Although the Commission
agrees with the commenters that
additional information-gathering on all
nonfatal injuries could be useful, given
resource limitations, the Commission
cannot follow up on every injury report
with an in-depth investigation. Many of
the nonfatal injuries were based on
emergency department-treated cases
from NEISS hospitals, and
confidentiality requirements often
prevent any additional contact with
patients. In addition, even with cases
that are followed, completion of the
investigation is not guaranteed because
of a lack of consumer cooperation or the
inability to establish contact with the
consumer.

Short of a controlled experimental
setting, causal links are difficult to
establish from observational data based
on un-witnessed incidents. However,
the combined judgment of subject
matter experts at CPSC, corroborated by
investigating state/county/local officials,
supports the conclusions.

Comment: One set of commenters
expressed the belief that the data
presented in the SNPR is skewed and
purposely misleading. There were
specifics outlined in the comment,
which are addressed in the response.

Response: The Commission disagrees
strongly with the commenters’ assertion
regarding the way the data are
presented. For fatalities, the
commenters contend that almost all of
the incidents were due to caregiver
negligence, even the ones that the
Commission considered to be product
related.

The commenters first argued that the
Commission needed to gather more
information on the fatalities deemed by
the Commission to be product related.
CPSC staff gathered as much
information as possible on every cited
product-related fatality through an in-
depth, on-site field investigation.
Because these incidents were not
witnessed, the judgments of subject
matter experts at CPSC and state/
county/local investigating officials were
combined to arrive at the conclusions
about the manner of the deaths.

Second, the commenters asserted that
of the three deaths that were due to
infants sliding out of the fabric-sided
opening, two were of the infants were
older than the recommended-user age.
Hence, the commenters further asserted,
these two deaths cannot be counted as
product-related because they were the
result of caregiver negligence. The
Commission disagrees with this
assertion because the third decedent,
who died in the same manner, was well
within the recommended age limit.
Therefore, the age of the other two
decedents, barely a month above the
recommended age limit, was deemed
not to be a factor in the entrapments.

Third, the commenters stated that the
non-product-related deaths appear to be
due to caregiver negligence and do not
justify CPSC’s increasing the economic
burden on manufacturers through added
regulations. This argument has no basis
because CPSC’s regulation does not
make any changes to the current
voluntary standard based on these non-
product-related fatalities.

For the nonfatal injuries, the
commenters said they believe there is
no justification for placing a burden on
manufacturers by including one injury,
due to a moldy mattress, in the report.
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CPSC staff includes all in-scope
incidents in its hazard sketch, even if
the Commission is not proposing any
provisions to address the issue.
Therefore, the manner in which staff
reports the incident data does not
impose any burden on manufacturers.

In addition, the commenters argued
that six percent of the injuries from
bassinets that were damaged during
delivery were instances of blatant
negligence on the part of the owners.
First, to clarify, the Commission
reported that six percent of the
incidents, not injuries, involved
bassinets damaged during delivery.
Second, there were no injuries
associated with these incidents, and the
Commission did not propose any
provisions to address the issue.

Comment: Some commenters said that
the Commission needs to provide
justification for its statement that the
descriptions in the noninjury incident
reports indicated the potential for
serious injury. The commenters stated
that without any further explanation,
the statement seems ‘‘arbitrary.”

Response: CPSC staff has reviewed a
number of incidents in which the
caregiver was reported to be nearby and
was able to rescue the infant from
danger. Similar scenarios, with the
infant unattended, have led to less
favorable outcomes. Thus, the potential
for serious consequences is not
conjecture, and the statement is
justified.

Size and Weight Limits

Comment: Some commenters
suggested that the weight of an infant
occupant should be considered in the
standard’s scope to safeguard infants
who exceed the recommended weight
and size.

Response: The maximum weight of an
occupant is already considered in the
static load requirements in ASTM
F2194-13, which the rule incorporates
by reference. The industry requires a
bassinet to be loaded to three times the
manufacturer’s recommended weight.
The side heights are also intended to
account for the largest infants who
might still use the bassinet.

Bassinet Misuse

Comment: One commenter expressed
concern that the possibility of consumer
misuse of bassinets would negate any
effects of the new requirements.

Response: The Commission believes
that strengthening the standard is the
best way to improve product safety and
that if significant product misuse
becomes evident in injury reports, more
developments are possible.

Comment: Another commenter
suggested that educational campaigns
about the proper and improper uses of
bassinets would be sufficient.

Response: The Commission believes
that educational campaigns play an
important role in injury prevention but
are best preceded by mechanical and
physical safety requirements designed
to make accidents as unlikely as
possible to occur.

Restraints

Comment: One commenter expressed
the belief that the lack of incidents with
harnesses could be due to other factors,
as much as to the lack of harnesses in
bassinets.

Response: Deaths and injuries in other
infant products have been attributed to
restraints/harness that were not used or
were used improperly. Therefore the
Commission is not making any changes
regarding the current prohibition of
restraints in bassinets.

Warnings

Comment: Some commenters
recommended the use of pictures or
visual aids to clarify the warning
messages.

Response: The Commission
acknowledges that well-designed
graphics can be useful in certain
circumstances. However, the design of
effective graphics can be difficult. Some
seemingly obvious graphics are poorly
understood and can give rise to
interpretations that are opposite the
intended meaning (so called “critical
confusions”); therefore, a warning
pictogram should be developed with
empirical study and well tested on the
target audience. Although the
Commission may take action in the
future if it believes graphic symbols are
needed to reduce the risk of injury
associated with these products, the rule
permits, but does not mandate, such
supporting graphics.

With respect to the idea of creating a
pictogram to communicate the dangers
of soft bedding, the Commission agrees
that a well-developed and tested
pictogram could increase
comprehension and acknowledges that
such elements could be developed with
some empirical study; the Commission,
however, does not have the resources
for such a project at this time and could
not validate a warning graphic without
research. However, there are a number
of products for which such a soft
bedding pictogram could be useful, such
as bedside sleepers, bassinets, cribs,
play yards, inclined sleep products, and
others. Because of this, an ASTM cross-
product ad hoc working group may be
the best place to develop such a

pictogram. This could foster cross-
product harmonization of such a
pictogram and would allow testing and
validation of the pictogram. CPSC staff
will gladly participate in any such
group, and should the need arise, staff
will consider future action once such a
graphic is developed.

Comment: A commenter suggested
adding statistics to the suffocation
warning.

Response: Crafting a warning requires
balancing the brevity of the message
with its attention-grabbing features and
informational content. Too much
information makes a long label that is
likely to be ignored by consumers. On
the other hand, too little information
leaves consumers unsure of the
message. CPSC staff’s opinion is that the
addition of statistical information on the
suffocation warning label will not
increase the effectiveness of the
warning.

Comment: A commenter suggested
that the warnings contain the maximum
recommended age of the bassinet
occupant, i.e., five months.

Response: The current warning
contains a developmental milestone,
rather than an age maximum.
Developmental milestones have the
advantage of allowing for individual
variability in use patterns. Some
children will gain strength and
coordination faster than others and will
need to be removed from the bassinet
sooner. Since children’s abilities are
more important than their age when
evaluating the applicability of the
warning, the age is not included in the
warning.

Comment: A commenter suggested
that the warnings should be displayed
in a prominent position.

Response: The ASTM standard, which
the rule incorporates by reference,
already contains a common definition
for “conspicuous” warnings in Section
3.3.3, with corresponding requirements
in Sections 8.3, 8.4, and 8.5.

Comment: A commenter suggested
strengthening the warning labels by
requiring mattress pads to have the
following statement: ‘“This padding has
been tested to reduce the risk of
suffocation to a minimal level,” adding
that ““additional padding increases this
risk substantially and has caused
fatalities.”

Response: Although the standard does
contain a requirement for the mattress
pad to remain level, the standard does
not contain a test for reducing the risk
of suffocation created by the softness of
the padding, which seems to be the
assumption made by the commenter.
The standard already contains a
warning in Section 8.4.2, instructing



63026 Federal Register/Vol. 78,

No. 205/ Wednesday, October 23, 2013/Rules and Regulations

against the use of additional bedding
materials. This required warning must
be visible to the consumer when the
product is in the manufacturer’s
recommended-use position. Thus, the
warning will not be covered by sheets,
which are allowed, and will be more
effective than on the mattress pad where
any messages will be covered.

Comment: Another commenter
suggested that consumers need to be
warned of the hazards associated with
segmented mattresses.

Response: Warnings are the last stage
at which attempts are made to remove
a hazard from a product. Changing the
product is more effective. The standard
contains performance requirements
designed to eliminate the hazards
associated with segmented mattresses,
so it is not necessary to include a
warning.

Comment: Several commenters
suggested that warnings should have
larger fonts, duplication on opposing
walls of the bassinet, duplication on the
packaging and on the product, more
detailed hazard descriptions, and more
information in supporting educational
materials and product advertisements.

Response: Although CPSC staff agrees
that any warning could be strengthened
with a size, color, or other graphical
features, the product’s final appearance
also needs to be considered because
exceptionally large or graphic warnings
may cause consumers to remove or
deface the warnings, thereby rendering
them ineffective for later users. The
current warning requirements match
industry standards for many juvenile
products.

The Necessity for a Standard

Comment: Several commenters stated
that the proposed standard for bassinets
and cradles should not be adopted
because the number of injuries and
fatalities due to design defects was very
low.

Response: The Consumer Product
Safety Improvement Act (CPSIA)
requires the Commission to issue a
mandatory standard for bassinets and
cradles, regardless of the number of
incidents involving those products.
Given the the CPSIA directive, the
options are either to adopt the existing
voluntary standard, as is, or revise the
standard to make improvements. Even if
a majority of the incidents were not
directly attributable to defects in the
product design, many incidents were.
Congress mandated that CPSC adopt a
more stringent standard if the
Commission determined that a more
stringent standard ‘“‘would further
reduce the risk of injury.” The

Commission feels strongly that the final
rule would do so.

Mattress Thickness (Rigid Products and
Falls)

Comment: Some commenters
expressed concern that the standard
allows for rigid-sided bassinets with
thicker mattresses than soft-sided
bassinets. These commenters said they
feel that thicker mattresses may pose
more of a risk of babies falling out when
a baby rolls to one side and the product
tilts.

Response: There are two requirements
in the existing ASTM standard, which
the rule incorporates by reference,
which would prevent the scenario
described by the commenters. The first
is the side height requirement, which
states that the side height of the bassinet
be 7.5” above the uncompressed surface
of the mattress. Thus, if a bassinet
maker supplies a thick mattress with the
rigid-sided bassinet, the side heights
must account for the thicker mattress
and still yield 7.5” of side height above
the mattress surface. In addition, the
standard has a rock/swing angle
requirement that limits the maximum
angle a rocking bassinet can have, as
well as a maximum rest angle it can
have. The rest angle is measured using
a CAMI doll placed up against the side
of the bassinet. Thus, the standard uses
a worst-case placement scenario for the
occupant during the testing.

Health Canada Standard

Comment: A representative of Health
Canada corrected a statement in the
SNPR and the corresponding staff
briefing package, which states: “The
Canadian standard (SOR 86—962:2010)
includes requirements for cribs and
non-full-size cribs. This standard does
not distinguish between a bassinet and
non-full-size cribs.” The commenter
noted that this overview statement was
incorrect because on November 18,
2010, the amended Cribs, Cradles, and
Bassinets Regulations (SOR/2010-261)
came into effect, and now bassinets are
included in the scope.

Response: The Commission thanks
Health Canada staff for the correction
and the subsequent information
regarding how SOR 2010/261
distinguishes bassinets, cradles, and
cribs. As the Commission now
understands, Health Canada defines
these three products according to the
sleep surface area contained in the
product.

Play Yard Misassembly Requirement in
Docket CPSC-2011-0064

Comment: The commenter repeated
comments submitted for Docket CPSC—

2011-0064, regarding the play yard
misassembly requirement that was
proposed in August 2012.

Response: The Commission has
addressed these comments in the final
rule briefing package for Play Yard
Misassembly Requirement, dated June
26, 2013.

International Standards

Comment: Commenters remarked that
more information regarding the
international standards that were
mentioned in the SNPR would be
helpful.

Response: The Commission provided
the names and designations of the
standards, plus a description of where
they differed substantially from the
ASTM standard. Due to copyright laws,
the Commission was not able to provide
full copies of the standards. All of the
standards are available for purchase
online by anyone who seeks more
information.

ASTM Copyright and Accessibility

Comment: Some commenters stated
that the ASTM standard for bassinets
and cradles should not be the basis of
a mandatory rule because, as a
copyrighted standard, the ASTM
standard is not easily accessible to the
public and creates an undue financial
burden on small manufacturers and the
general public.

Response: Section 104(b) of the CPSIA
requires the Commission to issue
standards for durable infant or toddler
products that are substantially the same
as applicable voluntary standards or are
more stringent if more stringent
standards would further reduce the risk
of injury. Incorporating a voluntary
standard, such as incorporating the
ASTM standard by reference, is a well-
recognized procedure for agencies. The
incorporation satisfies the requirement
of publication in the Federal Register.
See 5 U.S.C. 552(a)(1)(E) (“matter
reasonably available to the class of
persons affected thereby is deemed
published in the Federal Register when
incorporated by reference therein with
the approval of the Director of the
Federal Register”).

Falls From Bassinets/Side Height

Comment: Some commenters
suggested that the side height
requirements need to be higher because
consumers seem to be using bassinets
with children older than the
recommended ages. One commenter
expressed the belief that the standard
should match the Canadian side height
requirement.

Response: The ASTM subcommittee
discussed the side heights of bassinets
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for years. There was no side height
requirement until recently. Consumers
use the products longer than
manufacturers recommend. High side
heights could cause consumers to use
their bassinets even longer than they
have been using them because the older,
larger children who can push up on
their hands and sit unassisted will look
safer in a bassinet with tall sides. The
unintended consequence of taller sides
might be an increase in falls from
bassinets because older children are
stronger and more agile than newborns.
After much discussion, the ASTM
subcommittee agreed to a 7.5-inch side
height, based on the precedent set by
the Canadians, who measure from the
bottom of the bassinet rather than the
mattress top. This difference in
measurement landmarks makes it
appear that the ASTM standard permits
shorter sides; but in reality, the effective
side height of a bassinet in Canada is the
same as in the ASTM standard. This
side height requirement did not
necessitate drastic changes in the
bassinet designs on the market; so it
would be unlikely that instituting the
requirement would have any effect on
consumer behavior.

Comment: Several commenters
suggested that side height requirements
might not be effective against misuse.
One commenter expressed the belief
that the burden should be placed on
caregivers and that the standard needs
no modification to address falls.
Another suggested that warning labels
should be strengthened instead.

Response: The side height
requirement (7.5-inch minimum) is
already part of ASTM F2194-13, which
this rule incorporates by reference. The
rule does not add anything further
because the Commission believes that
the requirements should be effective
against misuse. The Commission
believes that, at a minimum, this
requirement will help protect infants
who have not exceeded the maximum
age requirement for bassinet use.
Additionally, the Commission supports
the current warnings in the ASTM
standard.

Existing Inventory

Comment: One commenter expressed
concern that the Commission did not
address the existing cradle and bassinet
inventory that would need “to be
discarded or recalled” when the
regulation becomes effective.

Response: The bassinet and cradle
standard is prospective. It will apply to
products manufactured or imported on
or after the effective date. Therefore,
existing inventory would not be
affected.

Cost Benefit Analysis

Comment: Several commenters
expressed the belief that a cost-benefit
analysis should be performed, and they
stated that the proposed rule should not
be adopted because costs are likely to
exceed benefits.

Response: Section 104(b) of the
Consumer Product Safety Improvement
Act (CPSIA), part of the Danny Keysar
Child Product Safety Notification Act,
requires the CPSC to issue a standard at
least as stringent as the voluntary
standard, or more stringent if the
Commission determines that a more
stringent standard would further reduce
the risk of injury associated with such
products. Thus, the Commission must
issue a mandatory standard for bassinets
and cradles, regardless of the costs and
benefits of the rule.

Third Party Testing Cost

Comment: Two commenters
expressed concern about the
“substantial additional costs” that will
result from a new requirement for third
party testing that will be added by the
bassinet/cradle standard.

Response: The testing costs referred to
by the commenters result from the third
party testing and certification
requirements imposed under sections
14(a)(2) and 14(d)(2) of the Consumer
Product Safety Act (CPSA), as amended
by the CPSIA. The costs associated with
testing will be substantially the same,
regardless of the form the final bassinet/
cradle standard takes.

Definition of a Small Business

Comment: One commenter questioned
defining ““small manufacturers” as those
with fewer than 500 employees. The
commenter noted that business size can
vary widely within such a broadly
defined group. The commenter
expressed concern that the economic
impact could be disproportionately
significant for the very smallest firms.

Response: The U.S. Small Business
Administration (SBA) is the source of
the definition of “small manufacturers”
of bassinets and cradles. Regardless of
the desirability of a finer gradation in
defining small businesses, the SBA
definition governs the small business
determination in the context of a
regulatory flexibility analysis.

Impact of Expanding the Scope

Comment: One commenter expressed
concern about the “adverse monetary
impact” that expanding the scope of the
standard to include Moses baskets
would have upon some suppliers. The
commenter felt that the alternative of
ceasing to supply stands for these newly
covered products requires further

inquiry before “suggesting that this is a
viable alternative.” Other commenters
questioned methods firms might use to
mitigate their “upfront costs,” including
amortizing, “increased product sales,”
and passing “‘the additional costs on to
consumers.”

Response: When used with a stand,
Moses baskets meet the definition of a
“bassinet” (or “cradle,” in the case of a
rocking stand), and therefore, they must
be tested as a bassinet. Given that most
suppliers of Moses baskets do not
include stands, supplying Moses baskets
without stands is one viable option that
firms are already practicing.

Similarly, the statement that “direct
impact may be mitigated if costs are
treated as new product expenses that
can be amortized” recognizes one of the
methods firms use routinely in the
development of new products to reduce
the immediate financial impact; rather
than incurring all of the development
costs up front, amortizing allows the
firm to spread the impact over time.
Finally, for most products, firms are
usually able to pass on some, but not all,
increases in production costs to
consumer. The portion of costs that are
passed on (i.e. not absorbed by the firm)
partially offset or mitigate the impact of
the rule.

Aiding Small Businesses

Comment: One commenter suggested
that the Commission “create a
framework with which to aid some of
the smaller manufacturers and
distributors with finding the resources,
information and connections they need
to comply with the new standards.”

Response: CPSC’s Small Business
Ombudsman provides small businesses
with guidance to assist them in
complying with CPSC requirements.
Assistance is available to firms in
understanding and complying with
CPSC regulations (http://www.cpsc.gov/
en/Business—Manufacturing/Small-
Business-Resources/).

Small Bedding Suppliers

Comment: One commenter asked that
the Commission put “less weight” on
small bedding suppliers in the
regulatory flexibility analysis. The
commenter expressed concern that:
“[N]oncompliant bedding could
potentially negate the efficiency of . . .”
safety measures such as strangulation
warnings ““. . . or require manufacturers
to take additional steps to correct
noncompliant bedding.”

Response: The standard does not
include any bedding requirements.
However, in investigating the bassinet/
cradle market, staff could not determine
the underlying source of bassinets for
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several suppliers of bassinets. The firms
for whom the bassinet source could not
be identified shared one major
characteristic: They were primarily
bedding suppliers who sold bassinets or
cradles with the appropriate bedding
covering the bassinet/cradle frame.
Because these firms supply bassinets/
cradles, they are affected by the rule and
impacts must be fully considered under
the Regulatory Flexibility Act.

Labeling Costs

Comment: One commenter objected to
the costs that will be associated with
changing the warning labels.

Response: The commenter
misunderstood the information
presented in the Paperwork Reduction
Act section of the SNPR. The
commenter interpreted the cost per
burden hour associated with labeling
($27.55) to be the increased cost per
unit, which is an incorrect conclusion.

VII. Assessment of Voluntary Standard
ASTM F2194-13 and Description of
Final Rule

Consistent with section 104(b) of the
CPSIA, this rule establishes new 16 CFR
part 1218, “Safety Standard for
Bassinets and Cradles.” The new part
incorporates by reference the
requirements for bassinets and cradles
in ASTM F2194-13, with certain
additions and changes to strengthen the
ASTM standard, to further reduce the
risk of injury. The following discussion
describes the final rule, the changes,
and the additions to the ASTM
requirements. (The description of the
amendment to 16 CFR part 1112 may be
found in Section XIII of this preamble.)

A. Scope (§1218.1)

The final rule states that part 1218
establishes a consumer product safety
standard for bassinets and cradles
manufactured or imported on or after
the date that is six months after the date
of publication of a final rule in the
Federal Register, except that the
effective date for the removable bassinet
bed requirements would be 18 months
after the date of publication of a final
rule in the Federal Register.

B. Incorporation by Reference (§ 1218.2)

Section 1218.2(a) explains that,
except as provided in § 1218.2(b), each
bassinet and cradle must comply with
all applicable provisions of ASTM
F2194-13, “Standard Consumer Safety
Specification for Bassinets and
Cradles,” which is incorporated by
reference. Section 1218.2(a) also
provides information on how to obtain
a copy of the ASTM standard or to
inspect a copy of the standard at the

CPSC. The Commission received no
comments on this provision in the
SNPR, but the Commission is changing
the language in the incorporation in the
final rule to refer to ASTM F2194-13,
the current version of the ASTM
standard.

C. Changes to Requirements of ASTM
F2194-13

1. Clarification of Scope.
(§1218.2(b)(1)(1)). The final rule
modifies the scope of ASTM F2194-13
to clarify that multimode combination
products must meet the bassinet/cradle
standard in any configuration where the
seat incline is 10 degrees or less from
horizontal. This modification resulted
from comments on the SNPR seeking
clarification on what products are
included in the scope, as more fully
discussed in Section VI.

2. Change to Stability Test Procedure.
(§1218.2(b)(2) and § 1218.2(b)(6)). In the
SNPR, the Commission proposed that
bassinet/cradle stability testing be
conducted with a CAMI newborn
dummy, rather than the CAMI infant
dummy. Because ASTM has yet to adopt
this modification (although it is
expected to be balloted in the near
future), the Commission is including it
in the final rule.

It is appropriate that the smaller
newborn CAMI dummy be used for
stability testing, because bassinets and
cradles are intended to be used by very
young children. The heavier (17.5-
pound) infant CAMI currently specified
for stability testing in ASTM F2194-13
could make these products more stable
when tested than they would actually be
in a real-world situation.

3. Removable Bassinet Bed.

(§ 1218.(b)(3), (5), and (7)). In the SNPR,
the Commission proposed adding a
requirement for removable bassinet beds
(along with test procedures and new
definitions). As stated in the preamble
of the SNPR (77 FR 64061), there have
been several incidents involving
bassinet beds that were designed to be
removed from their stand, four of which
have In-Depth Investigations. During the
incidents, the bed portion of the unit
was not locked completely or attached
properly to its stand. The bed portion of
the unit appeared to be stable, giving the
caregivers a false sense of security. For
various reasons, the bed portion fell or
tilted off of its stand. There have also
been nonfatal incidents involving
bassinet beds that tipped over or fell off
their base/stand when they were not
properly locked/latched to their base/
stand, or the latch failed to engage as
intended. In May 2012, 46,000 bassinets
that could appear to latch to the stand
when they actually had not latched

were recalled. (http://www.cpsc.gov/
cpscpub/prerel/prhtml12/12173.htnl).

The SNPR proposed multiple options
for a bassinet with a removable bed
attachment to pass the proposed
requirement. These options include: (1)
Ensuring that the bed portion of the
bassinet is inherently stable when the
bassinet bed is placed on the stand
unlatched; (2) use of a false lock/latch
visual indicator mechanism; (3) use of a
stand that collapses if the bassinet bed
is not properly attached; and (4) the
presence of an obvious unsafe angle
(more than 20 degrees) or a bassinet bed
falls to the floor when it is not properly
attached to the stand.

Since the issuance of the SNPR,
ASTM has made several clarifying
changes to the removable bassinet bed
requirement, definitions, and test
procedures, and ASTM is expected to
send these changes out for ballot in the
near future. Most of the differences are
editorial changes to provide clarity to
the test requirement and the test
procedure. The significant, noneditorial
differences between the requirement
proposed in the SNPR and what ASTM
is expected to ballot are as follows:

e The next ASTM ballot is expected
to exclude play yard bassinets, as
defined in the standard, from the
removable bassinet bed definition.
Thus, play yard bassinets would not be
subject to the removable bassinet bed
stability requirement.

e The next ASTM ballot is expected
to expand on one of the pass criteria for
the removable bed stability requirement,
to allow bassinet stands that cannot
remain in their proper use position
unless the bassinet bed is properly
attached.

The Commission agrees with these
revisions and is adding the revised
removable bassinet bed requirement as
part of the final bassinet/cradle rule.

4. Mattress Flatness.
(§1218.2(b)(4)(i)). A segmented mattress
flatness requirement and associated test
procedures were proposed by the
Commission as part of the SNPR. ASTM
adopted the requirement with modified,
less stringent pass/fail criteria. The final
rule modifies the pass/fail criteria in
ASTM F2194-13 to mirror the SNPR
proposal.

As stated in Section V, the mattress
flatness requirement is primarily aimed
at incidents involving bassinet/play
yard combination products that tend to
use segmented mattresses, where seams
could pose a suffocation and positional
asphyxiation hazard. Under the
Commission’s pass/fail criteria, a
bassinet attachment with a segmented
mattress will fail if any tested seam
creates an angle greater than 10 degrees.
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ASTM F2194-13 allows measured
angles between 10 degrees and 14
degrees to pass, as long as the mean of
three measurements on that seam is less
than 10 degrees. As discussed in the
preamble to the SNPR, the 14-degree
angle was based on an extrapolation of
angles formed by dimensions of average
infant faces. 77 FR 64060-64061. The
Commission is uncomfortable using the
average infant facial dimension as the
basis for this requirement. Therefore,
instead of using the average infant
anthropometrics as a basis for the pass/
fail criteria, the Commission continues
to support using the smallest users’
anthropometrics to set the test
requirement of 10 degrees maximum for
each measurement taken.

5. Exemption from Mattress Flatness
Requirement. (§ 1218.2(b)(4)(i)). The
final rule exempts from the mattress
flatness requirement bassinets that are
less than 15 inches across. These
products do not pose the hazard the
requirement is intended to address, and
they are also not wide enough to test
using the required procedures and
equipment.

VIII. Effective Date

The Administrative Procedure Act
(APA) generally requires that the
effective date of a rule be at least 30
days after publication of the final rule.

5 U.S.C. 553(d). The Commission is
setting an effective date for the standard
six months after publication for
products manufactured or imported on
or after that date, with the exception of
the removable bassinet bed test
requirement and procedure.

The Commission recognizes that some
manufacturers will be required to
redesign, test new prototype products,
and then retool their production process
in order to meet the new removable
bassinet bed provision. Based on a
comment from a manufacturer who
asked for a minimum of 15.5 months to
redesign its product, the Commission
considers 18 months to be a reasonable
time period to take into account other
manufacturers who might also need to
redesign their product. Therefore, the
Commission is setting an 18-month
effective date for the removable bassinet
bed test requirement.

IX. Regulatory Flexibility Act

A. Introduction

The Regulatory Flexibility Act (RFA)
requires that agencies review rules for
their potential economic impact on
small entities, including small
businesses. 5 U.S.C. 604. Section 604 of
the RFA requires that agencies prepare
a final regulatory flexibility analysis

when they promulgate a final rule,
unless the head of the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. The final
regulatory flexibility analysis must
describe the impact of the rule on small
entities and identify any alternatives
that may reduce the impact.
Specifically, the final regulatory
flexibility analysis must contain:

¢ A succinct statement of the
objectives of, and legal basis for, the
rule;

e a summary of the significant issues
raised by public comments in response
to the initial regulatory flexibility
analysis, a summary of the assessment
of the agency of such issues, and a
statement of any changes made in the
proposed rule as a result of such
comments;

e a description of, and, where
feasible, an estimate of, the number of
small entities to which the rule will
applys, .

e a description of the projected
reporting, recordkeeping, and other
compliance requirements of the rule,
including an estimate of the classes of
small entities subject to the
requirements and the type of
professional skills necessary for the
preparation of reports or records; and

e a description of the steps the agency
has taken to reduce the significant
economic impact on small entities,
consistent with the stated objectives of
applicable statutes, including a
statement of the factual, policy, and
legal reasons for selecting the alternative
adopted in the rule, and why each one
of the other significant alternatives to
the rule considered by the agency,
which affect the impact on small
entities, was rejected.

B. The Market for Bassinets/Cradles

Bassinets and cradles are typically
produced and/or marketed by juvenile
product manufacturers and distributors,
or by furniture manufacturers and
distributors, some of which have
separate divisions for juvenile products.
CPSC staff believes that there are
currently at least 62 suppliers of
bassinets and/or cradles to the U.S.
market; 26 are domestic manufacturers;
19 are domestic importers; three are
domestic retailers; and two are domestic
firms with unknown supply sources.
Twelve foreign firms currently supply
the U.S. market: 10 manufacturers, one
firm with an unknown supply source,
and one importer that imports from
foreign companies and distributes from
outside of the United States. Eight
additional firms specialize in children’s
bedding, some of which is sold with

bassinets or cradles; the supply sources
for these eight firms could not be
identified.

Bassinets and cradles from 11 of the
62 firms have been certified as
compliant by the Juvenile Products
Manufacturers Association (JPMA), the
major U.S. trade association that
represents juvenile product
manufacturers and importers. Firms
supplying bassinets or cradles would be
certified to the ASTM voluntary
standard F2194-12a, while firms
supplying play yards with bassinet/
cradle attachments would also have to
meet F406—12a. (JPMA typically allows
six months for products in their
certification program to shift to a new
standard once it is published. ASTM
F2194—-12a was published in September
2012, and therefore, the standard would
have become effective in March 2013.
The more recent standard, ASTM
F2194-12b, was published in December
2012, and therefore, that standard was
not yet effective when research for this
rule was conducted.) Twenty-four
additional firms claim compliance with
the relevant ASTM standard for at least
some of their bassinets and cradles.
Whether the bassinets or cradles
supplied by the eight bedding suppliers
comply with ASTM F2194 is not
known.

According to a 2005 survey conducted
by the American Baby Group (2006
Baby Products Tracking Study), 64
percent of new mothers own bassinets;
18 percent own cradles; and 39 percent
own play yards with bassinet
attachments. Approximately 50 percent
of bassinets, 56 percent of cradles, and
18 percent of play yards were handed
down or purchased secondhand. Thus,
approximately 50 percent of bassinets,
44 percent of cradles, and 82 percent of
play yards were acquired new. These
statistics suggest annual sales of a total
of approximately three million units
sold per year, consisting of about 1.3
million bassinets (.5 x .64 x 4 million
births per year), 317,000 cradles (.44 x
.18 x 4 million), and 1.3 million play
yards with bassinet attachments (.82 x
.39 x 4 million). (U.S. Department of
Health and Human Services, Centers for
Disease Control and Prevention (CDC),
National Center for Health Statistics,
National Vital Statistics System, ““Births:
Final Data for 2010,” National Vital
Statistics Reports Volume 61, Number 1
(August 28, 2012): Table I. Number of
births in 2010 is rounded from
3,999,386.)

National injury estimates were not
reported by the Directorate for
Epidemiology in the supplemental NPR
or in the current FR briefing package
because the data failed to meet NEISS
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publication criteria. However,
emergency department injury estimates
over the approximately five years
covered by the supplemental NPR and
the current FR briefing package, from
2008 through 2012, averaged less than
250 annually. Based on data from the
2006 Baby Products Tracking Study,
approximately 4.8 million bassinets and
cradles were owned by new mothers.
Therefore, the injury rate may be on the
order of about 0.5 emergency
department-treated injuries per 10,000
bassinets/cradles available for use in the
households of new mothers ((250
injuries + 4.84 million products in
households of new mothers) x 10,000).

C. Reason for Agency Action and Legal
Basis for the Rule

The Danny Keysar Child Product
Safety Notification Act requires the
CPSC to promulgate a mandatory
standard for bassinets/cradles that is
substantially the same as, or more
stringent than, the voluntary standard.
The Commission is adopting ASTM
F2194-13 with five modifications or
additions that reflect: (1) Changes
proposed in the SNPR that are not part
of F2194-13; (2) responses to public
comments; and/or (3) additional work
undertaken by ASTM, but not yet
adopted. The changes will address a
variety of known hazard patterns,
including suffocation and positional
asphyxia.

D. Requirements of the Final Rule

As stated in Section VII, the
Commission is incorporating the
voluntary standard for bassinets/cradles,
ASTM F2194-13, by reference, with five
changes.

The Commission is implementing two
modifications to ASTM F2194—13 in
response to SNPR comments; neither is
expected to have a negative impact on
firms. The first is a modification to the
scope that would clarify that multimode
or combination products must meet the
bassinet/cradle standard in any
configuration where the seat incline is
10 degrees or less from horizontal.
Because the clarifying modifications do
not change the scope of the standard,
the modifications have no additional
impact. The second is an exemption
from the mattress flatness requirement
for bassinets that are less than 15 inches
across. Because of the characteristics of
the narrower bassinets, these products
are not subject to the hazard that the
requirement is intended to address.
Additionally, these narrower bassinets
are not wide enough to test using the
required procedures and equipment.

The Commission is implementing
three additional changes to ASTM
F2194-13, each of

1. Stability Testing

As stated in Section V of this
preamble, in the SNPR, the Commission
proposed that bassinet/cradle stability
testing be conducted with a CAMI
newborn dummy, rather than the CAMI
infant dummy. Because ASTM has yet
to adopt this modification (although the
modification is expected to be balloted
in the near future), the Commission is
including the modification in the final
rule. Based on limited testing, many
bassinets/cradles appear to be able to
pass this modified test procedure
without modification. However, a few
products may potentially require
modifications to meet the revised
stability test procedure. Staff believes
that the modified test procedure is
likely to affect only a few
manufacturers, and likely will not
require product redesign. Affected firms
would most likely increase the stability
of their product by widening the
structure, making the bassinet bed
deeper, or making the base heavier. The
cost of meeting the modified
requirement could be more significant if
a change to the hard tools used to
manufacture the bassinet is necessary.
During the production process, a hard
tool, which is a mold of the desired
bassinet component shape, is injected
with plastic or another material using a
molding machine.

2. Mattress Flatness

A segmented mattress flatness
requirement and associated test
procedures were proposed by the
Commission as part of the SNPR. ASTM
adopted the requirement with modified
(and less stringent) pass/fail criteria.
The Commission is modifying the pass/
fail criteria in ASTM F2194-13 to
mirror the SNPR proposal.

The mattress flatness requirement is
primarily aimed at incidents involving
bassinet/play yard combination
products that tend to use segmented
mattresses, where seams could pose a
suffocation and positional asphyxiation
hazard. Under the Commission’s pass/
fail criteria, a bassinet attachment with
a segmented mattress will fail if any
tested seam creates an angle greater than
10 degrees. ASTM F2194-13 allows
measured angles between 10 degrees
and 14 degrees to pass, as long as the
mean of three measurements on that
seam is less than 10 degrees.

Based on staff’s testing, the play yard
bassinet attachments of many suppliers
(both compliant and non-compliant)
appear to pass the requirement without

any modifications. Bassinet attachments
that would require some modification
would need to increase the mattress
support in their bassinets. Additional
mattress support could be
accomplished, for example, by
retrofitting play yard bassinets to use
longer rods or a better-fitting mattress
shell. The cost of such a retrofit is
unknown and would likely vary from
product to product; however, a retrofit
generally is less expensive than a
product redesign.

3. Removable Bassinet Bed

As stated in Section V of this
preamble, in the SNPR, the Commission
proposed adding a requirement for
removable bassinet beds (along with test
procedures and new definitions). Since
then, an ASTM task group has made
several clarifying changes to the
requirement, definitions, and test
procedures and is expected to
recommend them for ballot. The
Commission is adopting the revised
removable bassinet bed requirement as
part of the final bassinet/cradle rule.

There are several firms supplying
bassinets with removable bassinet beds
to the U.S. market. The majority will
require no modifications to meet the
requirement. However, at least three
firms are expected to need changes to
one or more of their bassinets. Firms
could meet the removable bassinet
requirement in a number of ways,
including redesigning the product
entirely. However, many firms are likely
to opt for less expensive alternatives,
such as more sensitive locks that
activate with little pressure (i.e., with
just the weight of the bassinet), where
possible.

The costs and time involved in a
redesign could be significant; one
manufacturer stated in SNPR comments
that the manufacturer would require
15.5 months to redesign its product to
meet the removable bassinet bed
requirement. Therefore, the Commission
is setting an 18-month effective date for
this requirement, while maintaining a
six-month effective date for the
remainder of the final rule.

E. Other Federal or State Rules

A final rule implementing sections
14(a)(2) and 14(i)(2) of the Consumer
Product Safety Act (CPSA), as amended
by the CPSIA, Testing and Labeling
Pertaining to Product Certification, 16
CFR part 1107, became effective on
February 13, 2013 (the 1107 rule).
Section 14(a)(2) of the CPSA requires
every manufacturer of a children’s
product that is subject to a product
safety rule to certify, based on third
party testing, that the product complies
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with all applicable safety rules. Section
14(i)(2) of the CPSA requires the
Commission to establish protocols and
standards: (i) For ensuring that a
children’s product is tested periodically
and when there has been a material
change in the product; (ii) for the testing
of representative samples to ensure
continued compliance; (iii) for verifying
that a product tested by a conformity
assessment body complies with
applicable safety rules; and (iv) for
safeguarding against the exercise of
undue influence on a conformity
assessment body by a manufacturer or
private labeler.

Because bassinets and cradles will be
subject to a mandatory children’s
product safety rule, these products also
will be subject to the third party testing
requirements of section 14(a)(2) of the
CPSA and the 1107 rule when the
bassinet/cradle mandatory standard and
the notice of requirements become
effective.

F. Impact on Small Businesses

At least 62 firms are currently known
to be marketing bassinets and/or cradles
in the United States. Under U.S. Small
Business Administration (SBA)
guidelines, a manufacturer of bassinets/
cradles is small if the business has 500
or fewer employees; importers and
wholesalers are considered small if they
have 100 or fewer employees. Based on
these guidelines, about 39 of the 62 total
firms are small firms—21 domestic
manufacturers, 16 domestic importers,
and two firms with unknown supply
sources. An additional eight small firms
supplying bassinets/cradles along with
their bedding; these may or may not
originate from one of the 62 firms
already accounted for. Other unknown
small bassinet/cradle suppliers also may
operate in the U.S. market.

Small Manufacturers

The expected impact of the final
standard on small manufacturers will
differ based on whether their bassinets/
cradles are already compliant with
F2194-12a. (Play yards with bassinet
attachments must comply with the
effective play yard standard (F406),
which includes a requirement that the
attachment meet the bassinet/cradle
standard.) In general, firms whose
bassinets and cradles meet the
requirements of F2194—12a are likely to
continue to comply with the voluntary
standard as new versions are published.
Many of these firms are active in the
ASTM standard development process,
and compliance with the voluntary
standard is part of an established
business practice. Firms supplying
bassinets and cradles that comply with

ASTM F2194—12a are likely also to
comply with F2194-13 before the final
bassinet/cradle rule becomes effective.

The majority of the changes to the
voluntary standard (ASTM F2194-13)
are the same as at the SNPR level; only
the expanded scope proposed in the
SNPR has been completely incorporated
into the voluntary standard. Therefore,
the expected impact of the final rule
remains substantially the same as the
impact presented in the initial
regulatory flexibility analysis for the
SNPR.

For manufacturers whose products are
likely to meet the requirements of
ASTM F2194—-13 (14 of 21 firms), the
direct impact could be significant for
one or more firms if they must redesign
their bassinets to meet the final rule.
Although the products of all firms
would be subject to the stability testing
requirements, in most cases,
modifications are unlikely to be
required and the costs are not expected
to be significant. The products of five
firms could be affected by the mattress
flatness requirement (i.e., they produce
play yards with bassinet attachments),
and at least three (and possibly five) of
the known firms may be affected by the
removable bassinet bed requirement.
For the most part, the bassinets/cradles
and bassinet cradle attachments
supplied by these firms will be able to
meet the changes to ASTM F2194-13
without modification. In cases where
modifications are necessary, firms
would most likely opt to retrofit their
products, rather than undertake an
expensive redesign. However, some
products may require redesign,
particularly to meet the new removable
bassinet bed requirement, and therefore,
costs could be significant in some cases.
The Commission is adopting an 18-
month effective date for the removable
bassinet bed portion of the final rule to
reduce the impact on affected firms.

Meeting ASTM F2194-13’s
requirements could necessitate product
redesign for at least some bassinets/
cradles not believed to be compliant
with F2194—12a (7 of 21 firms). These
firms could require redesign regardless
of the modifications. A redesign would
be minor if most of the changes involve
adding straps and fasteners or using
different mesh or fabric, but could be
more significant if changes to the frame
are required, including changes to side
height. One manufacturer estimated that
a complete play yard redesign,
including engineering time, prototype
development, tooling, and other
incidental costs, would cost
approximately $500,000. The
Commission believes that a bassinet
redesign would tend to be comparable.

Consequently, the final rule could
potentially have a significant direct
impact on small manufacturers whose
products do not conform to F2194-12a.
Any direct financial impact may be
mitigated if a firm chooses to treat costs
as new product expenses that can be
amortized over time rather than a large,
one time expense.

Some firms whose bassinets/cradles
are neither certified as compliant, nor
claim compliance with F2194-12a, in
fact, may be compliant with the
standard. The Commission has
identified many such cases with other
products. To the extent that some of
these firms may supply compliant
bassinets/cradles and have developed a
pattern of compliance with the
voluntary standard, the direct impact of
the final rule will be less significant
than described above. If two small firms
with unknown supply sources, none of
whose products appear to comply with
F2194—12a, are manufacturers, these
firms also may need to redesign their
products to meet the final rule.

In addition to the direct impact of the
final rule described above, the rule will
have some indirect impacts. Once the
new requirements become effective, all
manufacturers will be subject to the
additional costs associated with the
third party testing and certification
requirements under the testing rule,
Testing and Labeling Pertaining to
Product Certification (16 CFR part
1107). Third party testing will pertain to
any physical and mechanical test
requirements specified in the bassinet/
cradle final rule; lead and phthalates
testing is already required. Impacts of
third party testing are not due directly
to the bassinet/cradle rule’s
requirements, but are due to the testing
rule’s requirements. Consequently,
impacts from the testing rule are
indirect impacts from the bassinet/
cradle final rule, and such indirect
impacts could be significant.

One manufacturer estimated that
testing to the ASTM voluntary standard
runs around $1,000 per model sample,
although the manufacturer noted that
the costs could be lower for some
models where the primary difference is
fabric rather than structure.

On average, each small domestic play
yard manufacturer supplies seven
different models of bassinets/cradles
and play yards with bassinet/cradle
accessories to the U.S. market annually.
Therefore, if third party testing were
conducted every year on a single sample
for each model, third party testing costs
for each manufacturer would be about
$7,000 annually. Based on a review of
firm revenues, the impact of third party
testing to ASTM F2194-13 is unlikely to
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be significant if only one bassinet/cradle
sample per model is required. However,
if more than one sample would be
needed to meet the testing requirements,
third party testing costs could have a
significant impact on a few of the small
manufacturers.

Small Importers

As with manufacturers of compliant
bassinets/cradles, the seven small
importers of bassinets/cradles currently
in compliance with F2194-12a could
experience significant direct impacts as
a result of the final rule if product
redesign is necessary. In the absence of
regulation, these importing firms would
likely continue to comply with the
voluntary standard as it evolves, as well
as the final mandatory standard. Any
increase in production costs
experienced by their suppliers may be
passed on to the importers.

Importers of bassinets/cradles would
need to find an alternate source if their
existing supplier does not come into
compliance with the requirements of the
final rule, which may be the case with
the nine importers of bassinets/cradles
not believed to be in compliance with
F2194-12a. Some could respond to the
rule by discontinuing the import of their
noncomplying bassinets/cradles,
possibly discontinuing the product line
altogether. The impact of such a
decision could be mitigated by replacing
the noncompliant bassinet/cradle with a
compliant bassinets/cradle, or by
deciding to import an alternative
product.

As is the case with manufacturers, all
importers will be subject to third party
testing and certification requirements,
and consequently, will experience costs
similar to those for manufacturers if
their supplying foreign firm(s) does not
perform third party testing. The
resulting costs could have a significant
impact on a few small importers that
must perform the testing themselves if
more than one sample per model were
required.

Other Possible Suppliers

Eight known small firms specialize in
the supply of bedding, including
bedding for bassinets and cradles, and
the eight firms sell bassinet and cradle
bedding with a bassinet or cradle.

Although these firms do not
manufacture the bassinets or cradles
themselves, whether they purchase the
bassinets or cradles domestically or
from overseas is not known. These firms
may source the bassinets and cradles
sold with bedding in full or in part from
one of the 62 firms discussed above. If
the eight firms do not source from one
of the 62 firms, then the eight firms
represent additional suppliers to the
U.S. market.

The eight firms with unknown supply
sources would be affected in a manner
similar to importers; they would need to
find an alternate source if their existing
supplier does not come into compliance
with the requirements of the final rule.
Unlike most importers, however, the
firms would not have the option of
replacing a noncompliant bassinet/
cradle with another product. Although
the firms could opt to sell the bedding
without the associated bassinet/cradle,
such an approach would represent a
change from their historical method of
sale and might adversely impact their
business strategy.

As with manufacturers and importers,
these eight firms will also be subject to
third party testing and certification
requirements, and will experience costs
similar to those for manufacturers if
their supplying firm(s) does not perform
third party testing. The resulting costs
could have a significant impact on some
of these small bassinet or cradle
suppliers that must perform the testing
themselves.

G. Alternatives

Under the Danny Keysar Child
Product Safety Notification Act of the
CPSIA, one alternative that would
reduce the impact on small entities is to
make the voluntary standard mandatory
with no modifications. Doing so would
reduce the potential impact on firms
whose bassinets/cradles comply with
the voluntary standard. However,
because of the severity of the incidents
associated with removable bassinet
beds, instability, and mattress tilt, the
Commission is not pursuing this
alternative.

The Commission is imposing a six-
month effective date for the final rule
with an 18-month effective date,
supported by SNPR comments

submitted by one manufacturer, for the
removable bassinet bed requirement.
Setting a later effective date for either
part will allow suppliers additional time
to modify and/or develop compliant
bassinets/cradles and spread the
associated costs over a longer period of
time.

X. Environmental Considerations

The Commission’s regulations address
whether the Commission is required to
prepare an environmental assessment or
an environmental impact statement.
These regulations recognize that certain
CPSC actions normally have “little or no
potential for affecting the human
environment.” One such action is
establishing rules or safety standards for
products. 16 CFR 1021.5(c)(1). This rule
falls within the categorical exclusion.

XI. Paperwork Reduction Act

This rule contains information
collection requirements that are subject
to public comment and review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3521). The
preamble to the proposed rule (77 FR at
64055 through 64076) discussed the
information collection burden of the
proposed rule and specifically requested
comments on the accuracy of our
estimates. Briefly, sections 8 and 9 of
ASTM F2194-13 contain requirements
for marking, labeling, and instructional
literature. These requirements fall
within the definition of “collection of
information,” as defined in 44 U.S.C.
3502(3).

OMB has assigned control number
3041-0157 to this information
collection. The Commission did not
receive any comments regarding the
information collection burden of this
proposal. However, the final rule makes
modifications regarding the information
collection burden because the number
of estimated suppliers subject to the
information collection burden is now
estimated to be 62 firms, rather than the
55 firms initially estimated in the
proposed rule.

Accordingly, the estimated burden of
this collection of information is
modified as follows:

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN

; Number of Frequency of Total annual Hours per Total burden
16 CFR Section respondents responses responses response hours
2 S T 62 5 310 1 310
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There are 62 known entities
supplying bassinets to the U.S. market.
All 62 firms are assumed to use labels
already on both their products and their
packaging, but they might need to make
some modifications to their existing
labels. The estimated time required to
make these modifications is about one
hour per model. Each entity supplies an
average of five different models of
bassinets; therefore, the estimated
burden associated with labels is 1 hour
per model x 55 entities x 5 models per
entity = 310 hours. We estimate that the
hourly compensation for the time
required to create and update labels is
$27.55 (U.S. Bureau of Labor Statistics,
“Employer Costs for Employee
Compensation,” March 2012, Table 9,
total compensation for all sales and
office workers in goods-producing
private industries: http://www.bls.gov/
nes/). Therefore, the estimated annual
cost to industry associated with the
labeling requirement is $8,540.50
($27.55 per hour x 310 hours =
$8,540.50).

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted the
information collection requirements of
this final rule to the OMB, and OMB has
assigned control number 3041-0157 to
the information collection.

XII. Preemption

Section 26(a) of the CPSA, 15 U.S.C.
2075(a), provides that where a consumer
product safety standard is in effect and
applies to a product, no state or political
subdivision of a state may either
establish or continue in effect a
requirement dealing with the same risk
of injury unless the state requirement is
identical to the federal standard. Section
26(c) of the CPSA also provides that
states or political subdivisions of states
may apply to the Commission for an
exemption from this preemption under
certain circumstances. Section 104(b) of
the CPSIA refers to the rules to be
issued under that section as “‘consumer
product safety rules,” thus implying
that the preemptive effect of section
26(a) of the CPSA would apply.
Therefore, a rule issued under section
104 of the CPSIA will invoke the
preemptive effect of section 26(a) of the
CPSA when it becomes effective.

XIII. Certification and Notice of
Requirements (NOR)

Section 14(a) of the CPSA imposes the
requirement that products subject to a
consumer product safety rule under the
CPSA, or to a similar rule, ban, standard
or regulation under any other act
enforced by the Commission, must be
certified as complying with all

applicable CPSC-enforced requirements.
15 U.S.C. 2063(a). Section 14(a)(2) of the
CPSA requires that certification of
children’s products subject to a
children’s product safety rule be based
on testing conducted by a CPSC-
accepted third party conformity
assessment body. Section 14(a)(3) of the
CPSA requires the Commission to
publish a notice of requirements (NOR)
for the accreditation of third party
conformity assessment bodies (or
laboratories) to assess conformity with a
children’s product safety rule to which
a children’s product is subject. The
safety standard for bassinets and cradles
is a children’s product safety rule that
requires the Commission to issue an
NOR.

The Commission recently published a
final rule, Requirements Pertaining to
Third Party Conformity Assessment
Bodies, 78 FR 15836 (March 12, 2013),
which is codified at 16 CFR part 1112
(referred to here as Part 1112). This rule
became effective June 10, 2013. Part
1112 establishes requirements for
accreditation of third party conformity
assessment bodies (or laboratories) to
test for conformance with a children’s
product safety rule in accordance with
Section14(a)(2) of the CPSA. Part 1112
also codifies a list of all of the NORs
that the CPSC had published at the time
part 1112 was issued. All NORs issued
after the Commission published part
1112, such as the bassinet and cradle
standard, require an amendment to part
1112. Accordingly, this rule amends
part 1112 to include the bassinet and
cradle standard in the list with the other
children’s product safety rules for
which the CPSC has issued NORs.

Laboratories applying for acceptance
as a CPSC-accepted third party
conformity assessment body to test to
the new standard for bassinets and
cradles are required to meet the third
party conformity assessment body
accreditation requirements in part 1112.
When a laboratory meets the
requirements as a CPSC-accepted third
party conformity assessment body, it
can apply to the CPSC to have 16 CFR
part 1218, “Safety Standard for
Bassinets and Cradles,” included in its
scope of accreditation of CPSC safety
rules listed for the laboratory on the
CPSC Web site at: www.cpsc.gov/
labsearch.

In connection with the part 1112
rulemaking, CPSC staff conducted an
analysis of the potential impacts on
small entities of the rule establishing
accreditation requirements, 78 FR
15836, 15855—58 (March 12, 2013), as
required by the Regulatory Flexibility
Act and prepared a Final Regulatory
Flexibility Analysis (FRFA). Briefly, the

FRFA concluded that the requirements
would not have a significant adverse
impact on a substantial number of small
laboratories because no requirements
are imposed on laboratories that do not
intend to provide third party testing
services under section 14(a)(2) of the
CPSA. The only laboratories that are
expected to provide such services are
those that anticipate receiving sufficient
revenue from providing the mandated
testing to justify accepting the
requirements as a business decision.
Laboratories that do not expect to
receive sufficient revenue from these
services to justify accepting these
requirements would not likely pursue
accreditation for this purpose. Similarly,
amending the part 1112 rule to include
the NOR for the bassinet and cradle
standard would not have a significant
adverse impact on small laboratories.
Most of these laboratories will have
already been accredited to test for
conformance to other juvenile product
standards and the only costs to them
would be the cost of adding the bassinet
and cradle standard to their scope of
accreditation. As a consequence, the
Commission certifies that the notice
requirements for the bassinet and cradle
standard will not have a significant
impact on a substantial number of small
entities.

To ease the transition to new third
party testing requirements for bassinets
and cradles subject to the standard and
to avoid a “bottlenecking” of products
at laboratories at or near the effective
date of required third party testing for
bassinets and cradles, the Commission,
will, under certain circumstances,
accept certifications based on testing
that occurred before the effective date
for third party testing.

The Commission will accept
retrospective testing for 16 CFR part
1218, safety standard for bassinets and
cradles, if the following conditions are
met:

e The children’s product was tested
by a third party conformity assessment
body accredited to ISO/IEC
17025:2005(E) by a signatory to the
ILAC-MRA at the time of the test. The
scope of the third party conformity body
accreditation must include testing in
accordance with 16 CFR part 1218. For
firewalled third party conformity
assessment bodies, the firewalled third
party conformity assessment body must
be one that the Commission, by order,
has accredited on or before the time that
the children’s product was tested, even
if the order did not include the tests
contained in the safety standard for
bassinets and cradles at the time of
initial Commission acceptance. For
governmental third party conformity
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assessment bodies, accreditation of the
body must be accepted by the
Commission, even if the scope of
accreditation did not include the tests
contained in the safety standard for
bassinets and cradles at the time of
initial CPSC acceptance.

e The test results show compliance
with 16 CFR part 1218.

e The bassinet or cradle was tested,
with the exception of the removable
bassinet bed attachment requirements,
on or after the date of publication in the
Federal Register of the final rule for 16
CFR part 1218 and before April 23,
2014. For bassinets or cradles that are
subject to the removable bassinet bed
attachment requirements, testing to the
removable bassinet bed attachment
requirements was conducted on or after
the date of publication in the Federal
Register of the final rule for 16 CFR part
1218 and before April 23, 2015.

e The laboratory’s accreditation
remains in effect through April 23,
2014.

List of Subjects
16 CFR Part 1112

Administrative practice and
procedure, Audit, Consumer protection,
Reporting and recordkeeping
requirements, Third party conformity
assessment body.

16 CFR Part 1218

Consumer protection, Imports,
Incorporation by reference, Infants and
children, Labeling, Law enforcement,
and Toys.

For the reasons discussed in the
preamble, the Commission amends 16
CFR chapter II as follows:

PART 1112—REQUIREMENTS
PERTAINING TO THIRD PARTY
CONFORMITY ASSESSMENT BODIES

m 1. The authority citation for part 1112
continues to read as follows:

Authority: 15 U.S.C. 2063; Pub. L. 110-
314, section 3, 122 Stat. 3016, 3017 (2008).

m 2. Amend §1112.15 by adding
paragraph (b)(33) to read as follows:

§ 1112.15 When can a third party
conformity assessment body apply for
CPSC acceptance for a particular CPSC rule
or test method?
* * * * *

(b) EE

(33) 16 CFR part 1218, Safety
Standard for Bassinets and Cradles.
m 3. Add a new part 1218 to read as
follows:

PART 1218—SAFETY STANDARD FOR
BASSINETS AND CRADLES

Sec.

1218.1 Scope.

1218.2 Requirements for bassinets and
cradles.

Authority: Sec. 104, Pub. L. 110-314, 122
Stat. 3016 (August 14, 2008); Pub. L. 112-28,
125 Stat. 273 (August 12, 2011).

§1218.1 Scope.

This part establishes a consumer
product safety standard for bassinets
and cradles manufactured or imported
on or after April 23, 2014, except for the
removable bassinet bed attachment
requirements at § 1218.2(b)(3)(i) through
(iv), (b)(5), and (b)(7), which are
effective April 23, 2015.

§1218.2 Requirements for bassinets and
cradles.

(a) Except as provided in paragraph
(b) of this section, each bassinet and
cradle must comply with all applicable
provisions of ASTM F2194-13,
Standard Consumer Safety Specification
for Bassinets and Cradles, approved on
April 1, 2013. The Director of the
Federal Register approves this
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. You may obtain a copy
from ASTM International, 100 Bar
Harbor Drive, P.O. Box 0700, West
Conshohocken, PA 19428; http://
www.astm.org/cpsc.htm. You may
inspect a copy at the Office of the
Secretary, U.S. Consumer Product
Safety Commission, Room 820, 4330
East West Highway, Bethesda, MD
20814, telephone 301-504—-7923, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,

or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

(b) Comply with ASTM F2194-13
standard with the following additions or
exclusions:

(1) Instead of complying with Note 1
of section 1.3.1 of ASTM F2194-13,
comply with the following:

(i) Note 1—Cradle swings with an
incline less than or equal to 10° from
horizontal while in the rest (non-
rocking) position are covered under the
scope of this standard. A sleep product
that only has inclined sleeping surfaces
(intended to be greater than 10° from
horizontal while in the rest (non-
rocking) position) does not fall under
the scope of this standard. If a product
can be converted to a bassinet/cradle
use mode and meets the definition of a
bassinet/cradle found in 3.1.1 while in
that mode, the product shall be
included in the scope of this standard,
when it is in the bassinet/cradle use
mode. For example, strollers that have
a carriage/bassinet feature are covered
by the stroller/carriage standard when
in the stroller use mode. Carriage
baskets/bassinets that are removable
from the stroller base are covered under
the scope of this standard when the
carriage basket/bassinet meets the
definition of a bassinet/cradle found in
3.1.1. In addition, bassinet/cradle
attachments to cribs or play yards, as
defined in 3.1.2 or 3.1.12, are included
in the sc