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for avoiding issue finality as described
in the applicable issue finality
provision.

Dated at Rockville, Maryland this 30th day
of July 2013.

For the Nuclear Regulatory Commission.
George M. Tartal,
Acting Chief, Policy Branch, Division of
Advanced Reactors and Rulemaking, Office
of New Reactors.
[FR Doc. 2013-19201 Filed 8-7-13; 8:45 am]
BILLING CODE 7590-01-P

PENSION BENEFIT GUARANTY
CORPORATION

Approval of Amendment to Special
Withdrawal Liability Rules the I.A.M.
National Pension Fund National
Pension Plan

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Notice of approval.

SUMMARY: The I.A.M. National Pension
Fund National Pension Plan (“I.A.M.
Fund”’) requested the Pension Benefit
Guaranty Corporation (“PBGC”) to
approve a plan amendment providing
for special withdrawal liability rules for
certain employers that maintain the
I.A.M. Fund. PBGC published a Notice
of Pendency of the Request for Approval
of the amendment on December 26,
2012 (77 FR 76090) (“Notice of
Pendency”’). In accordance with the
provisions of the Employee Retirement
Income Security Act of 1974, as
amended (“ERISA’”’), PBGC is now
advising the public that the agency has
approved the requested amendment.
FOR FURTHER INFORMATION CONTACT: Beth
A. Bangert, Office of the Chief Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005-4026; Telephone 202—-326-4020
(For TTY/TDD users, call the Federal
Relay Service toll-free at 1-800—877—
8339 and ask to be connected to 202—
326-4020).

SUPPLEMENTARY INFORMATION:

Background

Under § 4201 of ERISA, an employer
who completely or partially withdraws
from a defined benefit multiemployer
pension plan becomes liable for a
proportional share of the plan’s
unfunded vested benefits. The statute
specifies that a “complete withdrawal”
occurs whenever an employer either
permanently (1) ceases to have an
obligation to contribute to the plan, or
(2) ceases all operations covered under
the plan. See ERISA §4203(a). Under
the second test, therefore, an employer

who closes or sells its operations will
incur withdrawal liability. Under the
first test, an employer who remains in
business but who no longer has an
obligation to contribute to the plan also
is liable. The “partial withdrawal”
provisions of §§4205 and 4206 impose
a lesser measure of liability upon
employers who greatly reduce, but do
not eliminate, the operations that
generate contributions to the plan. The
withdrawal liability provisions of
ERISA are a critical factor in
maintaining the solvency of these
pension plans and reducing claims
made on the multiemployer plan
guaranty fund maintained by PBGC.
Without withdrawal liability rules, an
employer who participates in an
underfunded multiemployer plan would
have a powerful economic incentive to
reduce expenses by withdrawing from
the plan.

Congress nevertheless allowed for the
possibility that, in certain industries,
the fact that particular employers go out
of business (or cease operations in a
specific geographic region) might not
result in permanent damage to the
pension plan’s contribution base. In the
construction industry, for example, the
work must necessarily take place at the
construction site; if that work generates
contributions to the pension plan, it
does not much matter which employer
does the work. Put another way, if a
construction employer goes out of
business, or stops operations in a
geographic area, pension plan
contributions will not diminish if a
second employer who contributes to the
plan fills the void. The plan’s
contribution base is damaged, therefore,
only if the employer stops contributing
to the plan but continues to perform
construction work in the jurisdiction of
the collective bargaining agreement.

This reasoning led Congress to adopt
a special definition of the term
“withdrawal” for construction industry
plans. Section 4203(b)(2) of ERISA
provides that a complete withdrawal
occurs only if an employer ceases to
have an obligation to contribute under
a plan, but the employer nevertheless
performs previously covered work in
the jurisdiction of the collective
bargaining agreement anytime within
five years after the employer ceased its
contributions.® There is a parallel rule
for partial withdrawals from

1Section 4203(c)(1) of ERISA applies a similar
definition of complete withdrawal to the
entertainment industry, except that the pertinent
jurisdiction is the jurisdiction of the plan rather
than the jurisdiction of the collective bargaining
agreement. No plan has ever requested PBGC to
determine that it shares the characteristics of an
entertainment plan.

construction plans. Under § 208(d)(1) of
ERISA, “[a]ln employer to whom
§4203(b) (relating to the building and
construction industry) applies is liable
for a partial withdrawal only if the
employer’s obligation to contribute
under the plan is continued for no more
than an insubstantial portion of its work
in the craft and area jurisdiction of the
collective bargaining agreement of the
type for which contributions are
required.”

Section 4203(f) of ERISA provides
that PBGC may prescribe regulations
under which plans that are not in the
construction industry may be amended
to use special withdrawal liability rules
similar to those that apply to
construction plans. Under the statute,
the regulations ““shall permit the use of
special withdrawal liability rules. . .
only in industries” that PBGC
determines share the characteristics of
the construction industry. In addition,
each plan application must show that
the special rule “will not pose a
significant risk to the [PBGC] insurance
system.”” Section 4208(e)(3) of ERISA
provides for parallel treatment of partial
withdrawal liability rules.

The regulation on Extension of
Special Withdrawal Liability Rules (29
CFR part 4203), prescribes the
procedures a multiemployer plan must
follow to request PBGC approval of a
plan amendment that establishes special
complete or partial withdrawal liability
rules. Under 29 CFR 4203.3(a), a
complete withdrawal rule must be
similar to the statutory provision that
applies to construction industry plans
under §4203(b) of ERISA. Any special
rule for partial withdrawals must be
consistent with the construction
industry partial withdrawal provisions.

Each request for approval of a plan
amendment establishing special
withdrawal liability rules must provide
PBGC with detailed financial and
actuarial data about the plan. In
addition, the applicant must provide
PBGC with information about the effects
of withdrawals on the plan’s
contribution base. As a practical matter,
the plan must show that the
characteristics of employment and labor
relations in its industry are sufficiently
similar to those in the construction
industry that use of the construction
rule would be appropriate. Relevant
factors include the mobility of the
employees, the intermittent nature of
the employment, the project-by-project
nature of the work, extreme fluctuations
in the level of an employer’s covered
work under the plan, the existence of a
consistent pattern of entry and
withdrawal by employers, and the local
nature of the work performed. PBGC
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will approve a special withdrawal
liability rule only if a review of the
record shows that:

(1) The industry has characteristics
that would make use of the special
construction withdrawal rules
appropriate; and

(2) The adoption of the special rule
would not adversely affect the plan.
After review of the application and all
public comments, PBGC may approve
the amendment in the form proposed by
the plan, approve the application
subject to conditions or revisions, or
deny the application.

Request

On December 26, 2012, PBGC
published a notice soliciting public
comment on a request on behalf of the
I.A.M. Fund for approval of an
amendment prescribing special
withdrawal liability rules applicable to
employers whose employees work
under a contract or subcontract with
federal or District of Columbia
government agencies that, if approved

by PBGC, would be effective for
withdrawals occurring after January 1,
2009. PBGC received no comments on
the notice.

The I.A.M. Fund is a multiemployer
plan located in Washington, DC that
covers workers with various skill-sets. It
is maintained pursuant to collective
bargaining agreements (“CBAs”’)
between contributing employers and the
International Association of Machinists
and Aerospace Workers. Certain
contributing employers employ
employees who work under a contract
or subcontract with federal or District of
Columbia government agencies
governed by the Service Contract Act
(“SCA”), 41 U.S.C. 351 et seq.

Under the I.A.M. Fund’s proposed
amendment, complete withdrawal of
SCA employers would occur only: (a)
Under conditions similar to those
described in ERISA §4203(b)(2) for the
building and construction industry; (b)
upon the employer’s sale or transfer of
a substantial portion of its business or
assets to another entity who performs

such work in the jurisdiction of the
collective bargaining agreement but has
no obligation to contribute to the I.A.M.
Fund; or (c) when the employer ceases
to have any obligation to contribute in
connection with the withdrawal of
every or substantially all employer(s)
from the I.A.M. Fund. Partial
withdrawal of an employer would occur
only under conditions similar to those
described in ERISA §4208(d)(1).

As of January 1, 2010, the I.A.M. Fund
had approximately 107,869 active
participants and was paying
approximately $445.8 million in
benefits to 78,246 pensioners and
survivors. For 2010, contributions were
$331.8 million. The number of
contributing employers remained stable
from 2004-2010. Between 2004 and
2010, the number of active participants
increased by almost 69%.

As of September 2012, the LA.M.
Fund had approximately 414 SCA-
related CBAs covering 546 sites and
27,105 bargaining unit employees.
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Decision on the Proposed Amendment

The statute and the implementing
regulation state that PBGC must make
two factual determinations before it
approves a request for an amendment
that adopts a special withdrawal
liability rule. ERISA §4203(f); 29 CFR
4203.4(a). First, on the basis of a
showing by the plan, PBGC must
determine that the amendment will
apply to an industry that has
characteristics that would make use of
the special rules appropriate. Second,
PBGC must determine that the plan
amendment will not pose a significant
risk to the insurance system. PBGC’s
discussion on each of those issues
follows. After review of the record
submitted by the . A.M. Fund, and
having received no public comments,
PBGC has entered the following
determinations.

1. What Is the Nature of the Industry?

In determining whether an industry
has the characteristics that would make
an amendment to special rules
appropriate, an important line of
inquiry is the extent to which the L A.M.
Fund’s contribution base resembles that
found in the construction industry. This
threshold question requires
consideration of the effect of SCA
employer withdrawals on the I.A.M.
Fund’s contribution base. As with
construction-industry employers, when
SCA employers contributing to the
I.A.M. Fund lose their contracts, the
applicable federal or District of
Columbia government agency contracts
with a new employer to contribute at
the same or substantially the same rate
for the same number of contribution
base units as the previous SCA
employer. This is because the SCA
provides that employees must not be
paid less than the wages and fringe
benefits set by the Department of Labor
or as collectively bargained. Over the
past ten years, cessation of contributions
by any individual SCA employer has
not had an adverse impact on the I.A.M.
Fund’s contribution base. Most SCA
employers that have ceased to
contribute have been replaced by
another employer who begins
contributing for the same work.

2. What Is the Exposure and Risk of Loss
to PBGC and Participants?

Exposure. During the seven year
period from 2004 to 2010, the LA.M.
Fund’s active participant population
increased by 69% while the number of
retirees increased by 17%. In those same
years, the number of contribution base
units grew strongly and the dollar
amount of contributions doubled.

Benefits paid exceeded contributions in
every year, but grew only 47%—a
significantly slower than the growth of
contributions.

Risk of loss. The record shows that the
L. AM. Fund presented a low risk of loss
to PBGC guaranty funds. The [.A.M.
Fund did not have unfunded vested
benefits for withdrawal liability
purposes as of December 31, 2009, and
did not have to assess withdrawal
liability for withdrawals in 2010. The
I.LAM. Fund and the covered industry
have unique characteristics that suggest
that the I. A.M. Fund’s contribution base
is likely to remain stable. Contributions
to the .A.M. Fund are made with
respect to SCA employers whose
employees work under a contract or
subcontract with federal or District of
Columbia government agencies covered
under the SCA. Consequently, the
I.A.M. Fund’s contribution base is
secure and the departure of one SCA
employer from the .A.M. Fund is not
likely to have an adverse effect on the
contribution base so long as the
replacement SCA employer contributes
to the . A.M. Fund for substantially the
same number of contribution case units
at the same or higher contribution rate
as the previous employer.

Conclusion

Based on the facts of this case and the
representations and statements made in
connection with the request for
approval, PBGC has determined that the
plan amendment modifying special
withdrawal liability rules (1) will apply
only to an industry that has
characteristics that would make the use
of special withdrawal liability rules
appropriate, and (2) will not pose a
significant risk to the insurance system.
Therefore, PBGC hereby grants the
I.A.M. Fund’s request for approval of a
plan amendment modifying special
withdrawal liability rules applicable to
SCA employers, as set forth herein.
Should the I.A.M. Fund wish to amend
these rules at any time, PBGC approval
of the amendment will be required.

Issued at Washington, DC, on this 26 day
of July, 2013.
Joshua Gotbaum,
Director, Pension Benefit Guaranty
Corporation.
[FR Doc. 2013-19219 Filed 8-7-13; 8:45 am]
BILLING CODE 7709-02-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-70102; File No. SR—C2-
2013-028]

Self-Regulatory Organizations; C2
Options Exchange, Incorporated;
Notice of Filing and Immediate
Effectiveness of a Proposed Rule
Change Relating to Exchange Order
Handling

August 2, 2013.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”),! and Rule 19b—4 thereunder,?
notice is hereby given that on July 25,
2013, C2 Options Exchange,
Incorporated (the “Exchange” or “C2”)
filed with the Securities and Exchange
Commission (the “Commission”) the
proposed rule change as described in
Items and II below, which Items have
been prepared by the Exchange. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to modify its
rules to address certain option order
handling procedures on the Exchange in
connection with the implementation of
the market wide equity Plan to Address
Extraordinary Market Volatility (the
“Plan”). The text of the proposed rule
change is available at the Exchange’s
Office of the Secretary, on the
Exchange’s Web site at http://
www.c2exchange.com/Legal/, at the
Commission’s Public Reference Room,
and on the Commission’s Web site at
http://www.sec.gov.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in sections A, B, and C below, of
the most significant aspects of such
statements.

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
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