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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0669; Directorate
Identifier 2013—-NM-117-AD; Amendment
39-17540; AD 2013-16-02]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Dassault Aviation Model FALCON 7X
airplanes. This AD requires
incorporation of a new procedure into
the airplane flight manual (AFM). This
AD was prompted by a report of a
runway excursion caused by failure of
the nose landing gear position feed-back
assembly. We are issuing this AD to
detect and correct an incorrect angle
signal causing an un-commanded nose
wheel deflection, which could result in
reduced controllability of the airplane.

DATES: This AD becomes effective
August 21, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 21, 2013.

We must receive comments on this
AD by September 20, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: (202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013—-0128,
dated June 17, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

A Falcon 7X aeroplane recently experienced
a runway excursion. The results of the
subsequent technical investigations
accomplished by Dassault Aviation identified
a failure of the Nose Landing Gear position
feed-back assembly, due to an incorrect angle
signal resulting in un-commanded nose
wheel deflection which could not be
countered by the pilot.

This condition, if not detected and corrected,
could lead to further similar events, which
could result in [reduced controllability of the
airplane and] damage to the aeroplane.

To address this potential unsafe condition,
pending the development of an assembly
with improved design, Dassault Aviation
published an operational procedure, for
checking the condition of the nose wheel

steering position feed-back. This procedure
has been incorporated into the applicable
electronic checklist.

For the reasons described above, this [EASA]
AD requires incorporation of the new
procedure into the Airplane Flight Manual
(AFM) and an update of the Electronic Check
List (ECL).

This [EASA] AD is considered to be an
interim action and further AD action may
follow.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Dassault has issued (Change Proposal)
CP076, approved by EASA on June 17,
2013, to the Dassault Falcon 7X
Airplane Flight Manual DGT105608.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and MCAI

This action will not require the
update of the electronic checklist (ECL),
as required by the MCALI The ECL is not
part of the approved type design of the
airplane and all pertinent requirements
are mandated through the AFM change.

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because an incorrect angle signal
causing an un-commanded nose wheel
deflection could result in reduced
controllability of the airplane.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
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and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.

Include “Docket No. FAA-2013-0669;
Directorate Identifier 2013-NM—-117—-
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://

ESTIMATED COSTS

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 39
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise the AFM .......cccocvininiienenee 1 work-hour x $85 per hour = $85 .........cccevueeeeee $0 $85 $3,315
Authority for This Rulemaking under the criteria of the Regulatory (e) Reason

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-16-02 Dassault Aviation: Amendment
39-17540. Docket No. FAA-2013-0669;
Directorate Identifier 2013-NM-117-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective August 21, 2013.

(b) Affected ADs
None.
(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 7X airplanes, certificated in
any category, all manufacturer serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

This AD was prompted by a report of a
runway excursion caused by failure of the
nose landing gear position feed-back
assembly. We are issuing this AD to detect
and correct an incorrect angle signal causing
an un-commanded nose wheel deflection,
which could result in reduced controllability
of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Airplane Flight Manual (AFM) Revision

Within 30 days after the effective date of
this AD, revise the Limitations and Normal
Procedures sections to incorporate the
procedures in Dassault Change Proposal
(CP)076, approved by European Aviation
Safety Agency (EASA) on June 17, 2013, to
the Dassault Falcon 7X Airplane Flight
Manual (AFM) DGT105608. Dassault CP076,
approved by EASA on June 17, 2013,
introduces procedures for checking the
condition of the nose wheel steering position
feedback. Thereafter, operate the airplane
according to the limitations and procedures
in Dassault CP076, approved by EASA on
June 17, 2013. The revision may be done by
inserting a copy of Dassault CP076, approved
by EASA on June 17, 2013, in the AFM.
When this change proposal has been
included in general revisions of the AFM, the
general revisions may be inserted in the
AFM, provided the relevant information in
the general revision is identical to that in
Dassault CP076, approved by EASA on June
17, 2013, and the change proposal may be
removed from the AFM. These amendments
take precedence over the same procedures
displayed through the electronic checklist
(ECL).

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
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approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(i) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2013-0128, dated
June 17, 2013, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Dassault (Change Proposal) CP076,
approved by EASA on June 17, 2013, to the
Dassault Falcon 7X Airplane Flight Manual
DGT105608.

(ii) Reserved.

(3) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 26,
2013.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18640 Filed 8-5-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0216; Directorate
Identifier 2012-NM-206—-AD; Amendment
39-17521; AD 2013-15-05]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This AD was prompted by a
determination that certain flap actuators
require restoration by installing a
redesigned flap actuator inboard pinion
seal. This AD requires revising the
maintenance program by incorporating
new airworthiness limitation tasks. We
are issuing this AD to prevent flap
system failure, and consequent reduced
control of the airplane.

DATES: This AD becomes effective
September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 10, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Luke Walker, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7363; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to include an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on April 8, 2013 (78 FR 20844).
The NPRM proposed to correct an
unsafe condition for the specified
products. Transport Canada Civil
Aviation (TCCA), which is the aviation
authority for Canada, has issued
Canadian Airworthiness Directive CF—
2012-26, dated October 30, 2012
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

The CL-600-2B19 aeroplane flap actuator
inboard pinion seal is prone to leak which
can cause internal contamination of the
actuator braking mechanism and subsequent
actuator failure. This condition, if not
corrected, can cause flap system failure. In
certain weather and runway conditions,
frequent flap system failures pose a safety
concern.

To improve the internal actuator sealing, the
flap actuator manufacturer has redesigned
the inboard pinion seal.

Transport Canada Civil Aviation (TCCA) has
been monitoring, through an actuator
sampling program, the performance of the
flap system since the introduction of
actuators equipped with this new inboard
pinion seal. Based on this sampling program
and recent flap reliability data, TCCA is
mandating a restoration task to install the
redesigned flap actuator inboard pinion seal
on all applicable actuators.

The required action is revising the
maintenance program by incorporating
two new airworthiness limitation tasks.
The unsafe condition is flap system
failure, and consequent reduced control
of the airplane. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.

Statement of Support for the NPRM (78
FR 20844, April 8, 2013) and Request
To Shorten Compliance Time

The Airline Pilots Association
International stated it supports the
NPRM (78 FR 20844, April 8, 2013), and
requested that we shorten the
compliance time to ensure that the
identified safety issue is corrected
within the airplane fleet as soon as
possible.

We do not agree with the request to
shorten the compliance time. After
considering all the available
information, we have determined that
the compliance time, as proposed,
represents an appropriate interval of
time in which the required actions can
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be performed in a timely manner within
the affected fleet, while still maintaining
an adequate level of safety. In
developing an appropriate compliance
time, we considered the safety
implications, parts availability, and
normal maintenance schedules for
timely accomplishment of installing the
inboard pinion seal in the flap actuator.
Further, we arrived at the proposed
initial task compliance time with
operator and manufacturer concurrence.
To reduce the compliance time of the
NPRM (78 FR 20844, April 8, 2013)
would necessitate (under the provisions
of the Administrative Procedure Act)
reissuing the notice, reopening the

period for public comment, considering
additional comments subsequently
received, and eventually issuing a final
rule. We have determined that further
delay of this final rule is not
appropriate. However, if additional data
are presented that would justify a
shorter compliance time, we might
consider further rulemaking on this
issue. We have not changed this AD in
this regard.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting this AD

ESTIMATED COSTS

as proposed—except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
20844, April 8, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 20844,
April 8, 2013).

Costs of Compliance

We estimate that this AD affects 573
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise the maintenance program ...........cccce.c.... 1 work-hour x $85 per hour = $85 ................... $0 $85 $48,705

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the MCALI, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-15-05 Bombardier, Inc.: Amendment
39-17521. Docket No. FAA—-2013-0216;
Directorate Identifier 2012-NM-206-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective September 10, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 & 440)
airplanes, certificated in any category,
equipped with Eaton flap actuators having
any part number (P/N) specified in
paragraphs (c)(1), (c)(2), and (c)(3) of this AD.

(1) P/N 601R93101-23/—25 (vendor P/N
852D100-23, —25).

(2) P/N 601R93103-23/—24 (vendor P/N
853D100-23, —24).

(3) P/N 601R93104-23/-24 (vendor P/N
854D100-23, —24).

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by a determination
that certain flap actuators require restoration
by installing a redesigned flap actuator
inboard pinion seal. We are issuing this AD
to prevent flap system failure, and
consequent reduced control of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.
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(g) Maintenance Program Revision

Within 30 days after the effective date of
this AD, revise the maintenance program to
incorporate Tasks C27-50-111-15 and C27—
50-111-17 of Bombardier CL-600—-2B19
Temporary Revision (TR) 2A—48, dated July
6, 2012, to Appendix A—Certification
Maintenance Requirements, of Part 2,
Airworthiness Requirements, of the
Bombardier CL-600-2B19 Maintenance
Requirements Manual (MRM), except as
specified in paragraph (j) of this AD. The
initial compliance times for the tasks are
specified in paragraph (h) of this AD.

Note 1 to paragraph (g) of this AD: The
maintenance program revision required by
paragraph (g) of this AD may be done by
inserting a copy of Bombardier CL-600-2B19
TR 2A-48, dated July 6, 2012, into Appendix
A—-Certification Maintenance Requirements,
of Part 2, Airworthiness Requirements, of the
Bombardier CL-600-2B19 MRM. When this
TR has been included in general revisions of
the MRM, the general revisions may be
inserted in the MRM, provided the relevant
information in the general revision is
identical to that in Bombardier CL-600-2B19
TR 2A-48, dated July 6, 2012.

(h) Initial Task Compliance Times

For the inboard and outboard flap actuators
identified in Bombardier CL-600-2B19 TR
2A-48, dated July 6, 2012, to Appendix A—
Certification Maintenance Requirements, of
Part 2, Airworthiness Requirements, of the
Bombardier CL-600-2B19 MRM, the initial
compliance times for the tasks specified in
Bombardier CL-600-2B19 TR 2A-48, dated
July 6, 2012, are the applicable times
specified in paragraphs (h)(1) through (h)(4)
of this AD.

(1) For flap actuators that have
accumulated less than 6,000 flight cycles as
of the effective date of this AD, before the
accumulation of 10,000 flight cycles on the
flap actuator.

(2) For flap actuators that have
accumulated 6,000 or more flight cycles but
less than 10,000 flight cycles as of the
effective date of this AD, within 4,000 flight
cycles after the effective date of this AD, but
no later than 12,000 flight cycles on the flap
actuator.

(3) For flap actuators that have
accumulated 10,000 or more flight cycles but
less than or equal to 12,000 flight cycles as
of the effective date of this AD, within 2,000
flight cycles after the effective date of this
AD, but no later than 13,000 flight cycles on
the flap actuator.

(4) For flap actuators that have
accumulated more than 12,000 flight cycles
as of the effective date of this AD, within
1,000 flight cycles after the effective date of
this AD.

(i) Repetitive Compliance Time

Where Bombardier CL-600-2B19 TR 2A—
48, dated July 6, 2012, to Appendix A—
Certification Maintenance Requirements, of
Part 2, Airworthiness Requirements, of the
Bombardier CL-600-2B19 MRM, specifies a
task interval of 10,000 flight cycles or 144
months, the task interval is 10,000 flight
cycles.

(j) No Alternative Actions and Intervals

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (k) of this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
(516) 228—7300; fax (516) 794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(1) Related Information

Refer to Mandatory Continuing
Airworthiness Information Canadian
Airworthiness Directive CF—2012-26, dated
October 30, 2012, for related information,
which can be found in the AD docket on the
internet at http://www.regulations.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bombardier CL-600-2B19 Temporary
Revision 2A—-48, dated July 6, 2012, to
Appendix A—Certification Maintenance
Requirements, of Part 2, Airworthiness
Requirements, of the Bombardier CL-600—
2B19 Maintenance Requirements Manual.

(ii) Reserved.

(3) For service information identified in
this AD, Bombardier, Inc., 400 Cote-Vertu
Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855—7401; email
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane

Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 12,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18488 Filed 8-5-13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0564; Directorate
Identifier 2010-SW-013-AD; Amendment
39-17494; AD 2013-13-06]

RIN 2120-AA64
Airworthiness Directives; Various
Restricted Category Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Arrow
Falcon Exporters, Inc. (previously Utah
State University); Firefly Aviation
Helicopter Services (previously
Erickson Air-Crane Co.); California
Department of Forestry; Garlick
Helicopters, Inc.; Global Helicopter
Technology, Inc.; Hagglund Helicopters,
LLC (previously Western International
Aviation, Inc.); International
Helicopters, Inc.; Precision Helicopters,
LLC; Robinson Air Crane, Inc.; San
Joaquin Helicopters (previously
Hawkins and Powers Aviation, Inc.);
S.M.&T. Aircraft (previously US
Helicopters, Inc., UNC Helicopter, Inc.,
Southern Aero Corporation, and Wilco
Aviation); Smith Helicopters; Southern
Helicopter, Inc.; Southwest Florida
Aviation International, Inc. (previously
Jamie R. Hill and Southwest Florida
Aviation); Tamarack Helicopters, Inc.
(previously Ranger Helicopter Services,
Inc.); US Helicopter, Inc. (previously
UNC Helicopter, Inc.); West Coast
Fabrication; and Williams Helicopter
Corporation (previously Scott Paper Co.)
Model HH-1K, TH-1F, TH-1L, UH-1A,
UH-1B, UH-1E, UH-1F, UH-1H, UH-
1L, and UH-1P Helicopters; and
Southwest Florida Aviation Model UH-
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1B (SW204 and SW204HP) and UH-1H
(SW205) Helicopters. This AD requires
creating a component history card or
equivalent record for each main rotor
grip (grip); determining and recording
the total hours time-in-service (TIS) for
each grip; visually inspecting the upper
and lower tangs of the grip for a crack;
inspecting the grip buffer pads for
delamination and if delamination is
present, inspecting the grip surface for
corrosion or other damage; inspecting
the grip for a crack using ultrasonic (UT)
and fluorescent penetrant inspection
methods; and establishing a retirement
life for certain grips. This AD was
prompted by three in-flight failures of
grips installed on Bell Helicopter
Textron (Bell) Model 212 helicopters,
which resulted from cracks originating
in the lower main rotor blade bolt lug.
The actions are intended to prevent
failure of the grip, separation of a main
rotor blade, and subsequent loss of
control of the helicopter.

DATES: This AD is effective September
10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of September 10, 2013.

ADDRESSES: For service information
identified in this AD, contact Bell
Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, TX 76101; telephone (817)
280-3391; fax (817) 280—-6466; or at
http://www.bellcustomer.com/files/.
You may review a copy of the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Michael Kohner, Aviation Safety
Engineer, Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas

76137; telephone (817) 222-5170; email
7-avs-asw-170@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On July 8, 2010, at 75 FR 39192, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 to
include an AD that would apply to
Arrow Falcon Exporters, Inc.
(previously Utah State University);
Firefly Aviation Helicopter Services
(previously Erickson Air-Crane Co.);
California Department of Forestry;
Garlick Helicopters, Inc.; Global
Helicopter Technology, Inc.; Hagglund
Helicopters, LLC (previously Western
International Aviation, Inc.);
International Helicopters, Inc.; Precision
Helicopters, LLC; Robinson Air Crane,
Inc.; San Joaquin Helicopters
(previously Hawkins and Powers
Aviation, Inc.); S.M.&T. Aircraft
(previously US Helicopters, Inc., UNC
Helicopter, Inc., Southern Aero
Corporation, and Wilco Aviation);
Smith Helicopters; Southern Helicopter,
Inc.; Southwest Florida Aviation
International, Inc. (previously Jamie R.
Hill and Southwest Florida Aviation);
Tamarack Helicopters, Inc. (previously
Ranger Helicopter Services, Inc.); US
Helicopter, Inc. (previously UNC
Helicopter, Inc.); West Coast
Fabrication; and Williams Helicopter
Corporation (previously Scott Paper Co.)
Model HH-1K, TH-1F, TH-1L, UH-1A,
UH-1B, UH-1E, UH-1F, UH-1H, UH-
1L, and UH-1P Helicopters; and
Southwest Florida Aviation Model UH—
1B (SW204 and SW204HP) and UH-1H
(SW205) Helicopters with certain grips
installed. The NPRM proposed to
require creating a component history
card or equivalent record for each grip;
determining and recording the total
hours TIS for each grip; visually
inspecting the upper and lower tangs of
the grip for a crack; inspecting the grip
buffer pads for delamination and if
delamination is present, inspecting the
grip surface for corrosion or other
damage; inspecting the grip for a crack
using UT and fluorescent penetrant
inspection methods; and establishing a
retirement life for certain grips. The
NPRM was prompted by reports of three
in-flight failures of grips, P/N 204-011—
121-009 and 204-011-121-121,
installed on Bell Model 212 helicopters.
The failures resulted from cracks
originating in the lower blade bolt lug.
The cracking was attributed to
subsurface fatigue, corrosion and
mechanical damage. Grips with these
same P/Ns are eligible for installation on
certain restricted category helicopters.

Grips, P/N 204—044—121-005 and 204—
044-121-113, are also affected if they
were ever installed on a Model 205B or
UH-1N helicopter. The proposed
requirements were intended to prevent
failure of the grip, separation of a main
rotor blade, and subsequent loss of
control of the helicopter.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we did not receive any comments on the
NPRM (75 FR 39192, July 8, 2010).

FAA’s Determination

We have reviewed the relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed except for we are
incorporating the figure by reference
instead of including it in our AD and
other minor changes to meet current
publication requirements. These
changes are consistent with the intent of
the proposals in the NPRM (75 FR
39192, July 8, 2010) and will not
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

We estimate that this AD will affect
20 helicopters of U.S. registry and that
labor costs will average $85 per work-
hour. Based on these estimates, we
expect the following costs:

¢ Creating new component history
cards or the equivalent will require two
work-hours for a labor cost of $170 per
helicopter, $3,400 for the U.S. fleet.

¢ Maintaining records will require
five work-hours per year for a labor cost
of $425.

¢ Conducting 24 visual inspections
using a magnifying glass will require 12
work-hours per year for a labor cost of
$1,020.

¢ Y of a buffer pad inspection: 1.5
hours per year for a labor cost of $128.

e Y4 of a fluorescent penetrant
inspection: .5 work hour per year for a
labor cost of $43.

e 4 UT inspections: 4 work hours per
year for a labor cost of $340.

e Removing and replacing a grip set
will require 20 work hours per year. A
set of grips will cost $37,590, for total
cost of $39,290 per helicopter.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-13-06 Various Restricted Category
Helicopters: Amendment 39-17494;
Docket No. FAA-2010-0564; Directorate
Identifier 2010-SW-013-AD.

(a) Applicability

This AD applies to Arrow Falcon

Exporters, Inc. (previously Utah State

University); Firefly Aviation Helicopter

Services (previously Erickson Air-Crane Co.);

California Department of Forestry; Garlick

Helicopters, Inc.; Global Helicopter

Technology, Inc.; Hagglund Helicopters, LLC

(previously Western International Aviation,

Inc.); International Helicopters, Inc.;

Precision Helicopters, LLC; Robinson Air

Crane, Inc.; San Joaquin Helicopters

(previously Hawkins and Powers Aviation,

Inc.); S.M.&T. Aircraft (previously US

Helicopters, Inc., UNC Helicopter, Inc.,

Southern Aero Corporation, and Wilco

Aviation); Smith Helicopters; Southern

Helicopter, Inc.; Southwest Florida Aviation

International, Inc. (previously Jamie R. Hill

and Southwest Florida Aviation); Tamarack

Helicopters, Inc. (previously Ranger

Helicopter Services, Inc.); US Helicopter, Inc.

(previously UNC Helicopter, Inc.); West
Coast Fabrication; and Williams Helicopter
Corporation (previously Scott Paper Co.)
Model HH-1K, TH-1F, TH-1L, UH-1A, UH-
1B, UH-1E, UH-1F, UH-1H, UH-1L, and
UH-1P Helicopters; and Southwest Florida
Aviation Model UH-1B (SW204 and
SW204HP) and UH-1H (SW205) Helicopters
with main rotor grip (grip) part number (P/
N) 204-011-121-009, 204—-011-121-121, or
ASI-4011-121-9, installed, or with grip P/N
204-011-121-005 or 204—011-121-113, if
the grip was ever installed on a Model 205B
or a Model UH-1N helicopter, or P/N 204—
011-121-117, installed, if the grip was ever
installed on a Model 205B helicopter,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in the lower main rotor blade bolt lug.

TABLE 1 TO PARAGRAPH (e)

This condition could result in failure of a
grip, separation of a main rotor blade, and
subsequent loss of control of the helicopter.

(c) Effective Date

This AD becomes effective September 10,
2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 10 hours time-in-service (TIS),
create a component history card or
equivalent record and determine and record
the total hours TIS for each grip. If the total
hours TIS cannot be determined from the
helicopter records, assume and record 50
hours TIS for each month for which the
hours cannot be determined with the grip
installed on any helicopter. Continue to
count and record the hours TIS and begin to
count and record the number of times the
helicopter engine(s) are started (engine start/
stop cycles).

(2) Within 10 hours TIS, and then at
intervals not to exceed 25 hours TIS, without
removing the main rotor blades:

(i) Clean the exposed surfaces of the upper
and lower tangs of each grip with denatured
alcohol and wipe dry.

(ii) Using a 10X or higher magnifying glass,
visually inspect the exposed surfaces of the
upper and lower tangs of each grip for a
crack. Pay particular attention to the lower
surface of each lower grip tang from the main
rotor blade bolt-bushing flange to the leading
and trailing edge of each grip tang as
depicted in Figure 5-7, Inspection of Main
Rotor Hub Grip (1200 Hours), Revision 9,
dated August 8, 2008, of Chapter 5,
Inspections and Component Overhaul
Schedule, Revision 11, dated April 30, 2010,
of Bell Helicopter Textron, Inc. (BHTI), BHT-
212-MM-1, Revision 13, dated September
16, 2010.

(iii) At the intervals shown in Table 1 to
Paragraph (e) of this AD, ultrasonic (UT)
inspect each grip for a crack in accordance
with the BHTI Nondestructive Inspection
Procedure, Log No. 00-340, Revision E, dated
April 9, 2002. The UT inspection of the grip
must be performed by a Nondestructive
Testing (NDT) UT Level I Special, Level II,
or Level III inspector who is qualified under
the guidelines established by MIL-STD—
410E, ATA Specification 105, AIA-NAS—-410,
or an FAA-accepted equivalent for
qualification standards of NDT Inspection/
Evaluation Personnel.

UT inspect grip, P/N

Within 30 days,
for a grip with
the following or

Thereafter, at intervals not to ex-
ceed the following number of hours
TIS or the engine start/stop cycles,
whichever occurs first:

more hours TIS: ]
Engine start/stop
Hours TIS cycles
204-011-121-009 0r ASI—4011=121=9 ....ooiiiiiiii et 4,000 400 1,600
2040111217127 ettt et e e e eae e ae e re e raeanns 500 150 600
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TABLE 1 TO PARAGRAPH (e)—Continued

UT inspect grip, P/N

Within 30 days,
for a grip with
the following or

Thereafter, at intervals not to ex-
ceed the following number of hours
TIS or the engine start/stop cycles,
whichever occurs first:

more hours TIS: .
Engine start/stop
Hours TIS cycles
204-011-121-005 or —113, if the grip was EVER installed on a Model 205B or Model
UH=1TN NEICOPTET ..o 4,000 400 1,600
204-011-121-117, if the grip was EVER installed on a Model 205B helicopter ........... 500 150 600

(3) At intervals not to exceed 1,200 hours
TIS or 24 months, whichever occurs first:

(i) Remove each main rotor blade, and

(ii) Inspect each grip buffer pad on the
inner surfaces of each grip tang for
delamination as depicted in Figure 5-7,
Inspection of Main Rotor Hub Grip (1200
Hours), Revision 9, dated August 8, 2008, of
Chapter 5, Inspections and Component
Overhaul Schedule, Revision 11, dated April
30, 2010, of Bell Helicopter Textron, Inc.,
BHT-212-MM-1, Revision 13, dated
September 16, 2010. If there is any
delamination, remove the buffer pad and
inspect the grip surface for corrosion or other
damage.

(4) Within 2,400 hours TIS or at the next
overhaul of the main rotor hub, whichever
occurs first, and then at intervals not to
exceed 2,400 hours TIS:

(i) Remove each main rotor blade.

(ii) Remove each grip buffer pad (if
installed) from the inner surfaces of each grip
tang.

(iii) Visually inspect the grip surfaces for
corrosion or other damage.

(iv) Fluorescent-penetrant inspect (FPI) the
grip for a crack, paying particular attention
to the upper and lower grip tangs. When
inspecting a grip, P/N 204-011-121-005,
204-011-121-009, or 204-011-121-113, or
ASI-4011-121-9, pay particular attention to
the leading and trailing edges of the grip
barrel.

(5) Before further flight:

(i) Replace any cracked grip with an
airworthy grip.

(ii) Replace any grip with any corrosion or
other damage with an airworthy grip, or
repair the grip if the corrosion or other
damage is within the maximum repair
limitations.

(iii) Remove any grip, P/N 204-011-121-
009 or ASI-4011-121-9, that has been in
service for 15,000 or more hours TIS.

(iv) Remove any grip, P/N 204-011-121—
121, that has been in service for 25,000 or
more hours TIS.

(6) Revise the Airworthiness Limitations
section of the applicable maintenance
manual or the Instructions for Continued
Airworthiness (ICA) by establishing a new
retirement life of 15,000 hours TIS for grip,
P/N 204-011-121-009 or ASI-4011-121-9,
and 25,000 hours TIS for grip, P/N 204-011—
121-121, by marking pen and ink changes or
inserting a copy of this AD into the
maintenance manual or ICA.

(7) Record a 15,000 hour TIS life limit for
each grip, P/N 204-011-121-009 or ASI-
4011-121-9, and a 25,000 hour life limit for

each grip, P/N 204-011-121-121, on the
applicable component history card or
equivalent record.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Certification
Office, FAA, may approve AMOCs for this
AD. Send your proposal to: Michael Kohner,
Aviation Safety Engineer, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; telephone (817) 222-5170;
email 7-avs-asw-170@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

BHTI Alert Service Bulletin (ASB) 212—-94—
92, Revision A, dated March 13, 1995; BHTI
Operations Safety Notice (OSN) 204—-85-6,
OSN 205-85-9, and OSN 212-85-13, all
dated November 14, 1985 and co-published
as one document; BHTI ASB 205B—-02-39,
Revision B, dated November 22, 2002; and
BHTI ASB 212-02-116, Revision A, dated
October 30, 2002, which are not incorporated
by reference, contain additional information
about the subject of this AD.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6220, Main rotor head.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bell Helicopter Textron, Inc.
Nondestructive Inspection Procedure, Log
No. 00-340, Revision E, dated April 9, 2002.

(ii) Figure 5-7, Inspection of Main Rotor
Hub Grip (1200 Hours), Revision 9, dated
August 8, 2008, of Chapter 5, Inspections and
Component Overhaul Schedule, Revision 11,
dated April 30, 2010, of Bell Helicopter
Textron, Inc., BHT-212-MM-1, Revision 13,
dated September 16, 2010.

(3) For BHTI service information identified
in this AD, contact Bell Helicopter Textron,

Inc., P.O. Box 482, Fort Worth, TX 76101;
telephone (817) 280-3391; fax (817) 280—
6466; or at http://www.bellcustomer.com/
files/.

(4) You may review a copy of this service
information at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

(5) You may also review a copy of this
service information at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Fort Worth, Texas, on June 18,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-18570 Filed 8-5-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0447; Directorate
Identifier 2013-NE-17-AD; Amendment 39—
17536; AD 2013-15-20]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding
emergency airworthiness directive (AD)
2013-14-51 for General Electric
Company (GE) GE90-110B1 and GE90-
115B turbofan engines with affected
transfer gearbox assembly (TGB) radial
gearshafts installed. AD 2013-14-51
was sent previously to all known U.S.
owners and operators of GE90-110B1
and GE90-115B turbofan engines. AD
2013-14-51 prohibited operation of an
airplane if more than one installed
engine has an affected TGB radial
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gearshaft. This AD contains the same
prohibition as AD 2013-14-51 and also
prohibits operation of any airplane 60
days after the effective date of this new
AD if any installed engine has an
affected TGB radial gearshaft. This new
AD also revises the applicability by
adding GE90-76B, GE90-77B, GE90—
85B, GE90-90B, GE90-94B, and GE90—
113B turbofan engine models and adds
a mandatory terminating action. This
new AD was prompted by reports of
three failures of TGB radial gearshafts
which resulted in in-flight shutdowns
(IFSDs). We are issuing this new AD to
prevent failure of the TGB radial
gearshaft, which could result in IFSD of
one or more engines, loss of thrust
control, and damage to the airplane.
DATES: This AD is effective August 21,
2013.

We must receive any comments on
this AD by September 20, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact General Electric
Company, One Neumann Way, Room
285, Cincinnati, OH; phone: 513-552—
3272; email: geae.aoc@ge.com. You may
view this service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Carlos Fernandes, Aerospace Engineer,

Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7189; fax: 781-238—
7199; email: carlos.fernandes@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

On May 16, 2013, we issued
emergency AD 2013-10-52 (issued on
June 16, 2013, as a Final Rule, Request
for Comments (78 FR 38195, June 26,
2013)), which was immediately effective
to owners and operators of GE GE90—
110B1 and GE90-115B turbofan
engines. That AD resulted from reports
of two failures of TGB radial gearshafts
that resulted in IFSDs. That AD
prohibited operation of an airplane with
affected TGBs installed on both engines.

On July 12, 2013, we issued
emergency AD 2013—-14-51, superseding
AD 2013-10-52 (78 FR 38195, June 26,
2013). AD 2013-14-51 also prohibits
operation of an airplane with affected
TGB radial gearshafts installed on both
engines. AD 2013-14-51 resulted from
a report of an additional failure of a TGB
radial gearshaft, outside the population
identified in AD 2013-10-52. We issued
ADs 2013-10-52 and 2013-14-51 to
prevent failure and separation of the
TGB radial gearshaft, which could result
in IFSD of one or more engines, loss of
thrust control, and damage to the
airplane.

Actions Since AD 2013-14-51 Was
Issued

Since we issued emergency AD 2013—
14-51, dated July 12, 2013, we
determined that airplanes with an
installed engine with an affected TGB
radial gearshaft should not be allowed
to operate more than 60 days after the
effective date of this new AD. We also
revised the Applicability of this new AD
since we determined that the affected
TGB radial gearshafts are installed on
additional GE90 engine models besides
the GE90-110B1 and GE90-115B. We
also determined the need to add a
mandatory terminating action.

Relevant Service Information

We reviewed GE GE90-100 Series
Alert Service Bulletin (ASB) No. GE90—
100 S/B 72—-A0568, dated July 10, 2013;
GE GE90-100 Series Service Bulletin
(SB) No. GE90-100 S/B 72-0569,
Revision 0, dated July 19, 2013; and GE
GE90 SB No. GE90 S/B 72-1091,
Revision 0, dated June 11, 2013, which
provide additional information
regarding the affected TGB radial
gearshafts. We also reviewed GE GE90-
100 Series SB No. GE90-100 S/B 72—
0563, Revision 0, dated June 21, 2013,
and Revision 1, dated July 10, 2013; and

GE GE90 SB No. GE90 S/B 72-1066,
Revision 0, dated June 21, 2013; which
provide information regarding the
mandatory terminating action.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD prohibits operation of an
airplane with affected TGB radial
gearshafts installed on both engines
after the effective date of this AD. This
AD also prohibits operation of an
airplane with affected TGB radial
gearshafts installed on any engine 60
days after the effective date of this AD.
This AD also adds a mandatory
terminating action, namely, to install a
TGB radial gearshaft that is eligible for
installation.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because of the before further flight
compliance time. Therefore, we find
that notice and opportunity for prior
public comment are impracticable and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2013-0447 and directorate
identifier 2013—-NE-17-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
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substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
about 16 GE90 engines installed on
airplanes of U.S. registry. We also
estimate that it will take about eight
hours per engine to replace the TGB
radial gearshaft. The average labor rate
is $85 per hour. The cost of this part is
about $16,700. Based on these figures,
we estimate the total cost of this AD to
U.S. operators to be $278,080.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing AD 2013-10-52 (78 FR
38195, June 26, 2013); and

m b. Adding the following new AD:
2013-15-20: Amendment 39-17536;
Docket No. FAA-2013-0447; Directorate
Identifier 2013—-NE-17-AD.

(a) Effective Date
This AD is effective August 21, 2013.
(b) Affected ADs

This AD supersedes Emergency AD
2013-14-51, Directorate ID 2013—NE—
17-AD, dated July 12, 2013. This AD
also removes AD 2013-10-52 (78 FR
38195, June 26, 2013) from the Code of
Federal Regulations.

(c) Applicability

General Electric Company (GE) GE90—
76B, GE90-77B, GE90-85B, GE90—-90B,
GE90-94B, GE90-110B1, GE90-113B
and GE90-115B turbofan engines with a
transfer gearbox assembly (TGB) radial
gearshaft, part number (P/N)
1995M24P02, serial number (S/N) listed
in Figure 1 to paragraph (c) of this AD,
installed.

FIGURE 1 TO PARAGRAPH (c)—TGB RADIAL GEARSHAFT P/N 1995M24P02 S/N’s

FIAOKCYG FIAOJETA
FIAOKG3F FIAOJ7V2
FIAOK3A3 FIAOKCYM
FIAOJVRE FIAOJJGE
FIAOHOVM FIAOJNJH
FIAOK3A4 FIAOK62W
FIAOK62T FIAOK89P
FIAOJJ53 FIAQJJ57
FIAOK89W FIAOJJ56
FIAOKCW8 FIAOKHOY
FIAOK3A6 FIAOKCYP
FIAOHY8C FIAQJJ55
FIAOK3AP FIAOKH9G
FIAOJ7WG FIAOKHOH
FIAOJVRL FIAOKHOK
FIAOJ7V1 FIAOKHOC
FIAOJVRM FIAOK63H
FIAOK3AV FIAOKG63M
FIAOJ7V8 FIAOKG2Y
FIAOJ7WE FIAOJVP9
FIAOK3A2 FIAOKG3E
FIAOK3A1 FIAOK3AY
FIAOK3AN FIAOJVRT
FIAOJVRP FIAOHY8E
FIAOJJGF FIAOHY8N
FIAOJJGJ FIAOJ7VO
FIAOJVRV FIAOJ7V3
FIAOHOVL FIAOJ7V5
FIAOK89T FIAOHY8H
FIAOK89Y FIAOHEG2

FIAOHOVJ
FIAOK62R
FIAOK63C
FIAOK89H
FIAOKCYK
FIAOK3A5
FIAOHWKA
FIAOKCYR
FIAOHWKE
FIAOJ7WH
FIAOJER9
FIAOJNJJ
FIAOJVRR
FIAOJNJM
FIAOKHOR
FIAOKHOP
FIAOK89C
FIAOJVRH
FIAOK89L
FIAOJERG
FIAOJETH
FIAOHOVC
FIAOK3AL
FIAOJ7VV
FIAOJ7VP
FIAOJ7V9
FIAOHWJ8
FIAOHOVA
FIAOKCYL
FIAOHY79

FIAQHLOC
FIAOHLY9
FIAOHLOE
FIAOHLOF
FIAOHLOG
FIAOHLY7
FIAOHJTE
FIAOHJTJ
FIAOHJTG
FIAOHJTC
FIAOHJTF
FIAOHJTH
FIAOHJTA
FIAOHJR9
FIAOHWJ7
FIAOHY76
FIAOHY8F
FIAOHOVK
FIAOJ7VR
FIA0JJ58
FIAOJJ6C
FIAOJNJF
FIAOJNJK
FIAOJVRC
FIAOJ7V4
FIAOJETF
FIAOHEG4
FIAOHWJ9
FIAOHWJ5
FIAOHWJ6
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FIGURE 1 TO PARAGRAPH (c)—TGB RADIAL GEARSHAFT P/N 1995M24P02 S/N’'s—Continued

FIAOJETL FIAOK62V FIAOKH9J FIAOJ7VW
FIAOJERS8 FIAOHEGY FIAOHY8G FIAQJ7VY
FIAOJ7WC FIAOHWKC FIAOHY8M FIAOJ7VT
FIAOJETE FIAOK3AO0 FIAOHY8A FIAOJ7WF
FIAOK3AT FIAOJVRJ FIAOHOVG FIAOJ7V6
FIAQJJ59 FIAOK8BAA FIAOK3AR FIAOK89G
FIAOK3AW FIAOKCYT FIAOJETC FIAOK89K
FIAOJVRN FIAOKHOT FIAOKHOW FIAOK89R
FIAOJNH8 FIAOHEG1 FIAOJNJC FIAOKCYJ
FIAOJETN FIAOHEG3 FIAOK63L FIA0JJBG
FIAOHY78 FIAOJ7WJ FIAOKCYN FIAOJJGA
FIAOHY75 FIAOJER7 FIAOJVRG FIAOHY8K
FIAOHEGO FIAOJVRF FIAOHYS8L FIAOHLY6
FIAOKH9E FIAOK63K FIAOHY8J FIAOHLYO
FIAOKH9F FIAOJ7WK FIAOHOVH FIAOHLY1
FIAOHOT9 FIAOJER5S FIAOHOVF FIAOHLY4
FIAOHLY3 FIAOJETM

(d) Unsafe Condition (i) Alternative Methods of Compliance Issued in Burlington, Massachusetts, on

This AD was prompted by reports of
three failures of TGB radial gearshafts
which resulted in in-flight shutdowns
(IFSDs). We are issuing this AD to
prevent failure of the TGB radial
gearshaft, which could result in IFSD of
one or more engines, loss of thrust
control, and damage to the airplane.

(e) Compliance

(1) Comply with this AD within the
compliance times specified, unless
already done.

(2) Before further flight after the
effective date of this AD, do not operate
the airplane if more than one installed
engine has a TGB radial gearshaft P/N
and S/N listed in Figure 1 to paragraph
(c) of this AD.

() Mandatory Terminating Action

No later than 60 days after the
effective date of this AD, as terminating
action to the requirements of paragraph
(e) of this AD, replace all TGB radial
gearshafts identified in Figure 1 to
paragraph (c) of this AD that are
installed on an airplane with TGB radial
gearshafts that are eligible for
installation.

(g) Prohibition on Operation

Sixty days after the effective date of
this AD, do not operate any airplane
that has an engine installed that has a
TGB radial gearshaft P/N and S/N listed
in Figure 1 to paragraph (c) of this AD.

(h) Definition

For the purposes of this AD, a TGB
radial gearshaft eligible for installation
is:

(1) A TGB radial gearshaft P/N and S/
N, not listed in this AD or

(2) A TGB radial gearshaft with an S/
N listed in paragraph (c) of this AD with
part number 1995M24P04, 2205M61P01
or 2205M61P02.

(AMOCs)

The Manager, Engine Certification
Office, FAA, may approve AMOCs for
this AD. Use the procedures in 14 CFR
39.19 to make your request.

(j) Related Information

(1) For more information about this
AD, contact Carlos Fernandes,
Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7189; fax: 781—
238-7199; email:
carlos.fernandes@faa.gov.

(2) GE GE90-100 Series Alert Service
Bulletin No. GE90-100 S/B 72—-A0568,
Revision 0, dated July 10, 2013; GE
GE90-100 Series Service Bulletin (SB)
No. GE90-100 S/B 72—-0569, Revision 0,
dated July 19, 2013; GE GE90-100
Series SB No. GE90-100 S/B 72-0563,
Revision 0, dated June 21, 2013, and
Revision 1, dated July 10, 2013; GE
GE90 SB No. GE90 S/B 72-1066,
Revision 0, dated June 21, 2013; and GE
GE90 SB No. GE90 S/B 72—-1091,
Revision 0, dated June 11, 2013, can be
obtained from GE using the contact
information in paragraph (j)(3) of this
AD.

(3) For service information identified
in this AD, contact General Electric
Company, One Neumann Way, Room
285, Cincinnati, OH; phone: 513-552—
3272; email: geae.aoc@ge.com.

(4) You may view this service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(k) Material Incorporated by Reference

None.

July 25, 2013.

Frank P. Paskiewicz,

Acting Director, Aircraft Certification Service.
[FR Doc. 2013-18840 Filed 8-5-13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1033; Directorate
Identifier 2010-NM-266—AD; Amendment
39-17504; AD 2013-13-16]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2005—07—
04 for all Airbus Model A330-200 and
—300 series airplanes, and Model A340-
200 and —300 series airplanes. AD 2005—
07-04 required repetitive inspections to
detect discrepancies of the transfer
tubes and the collar of the ball nut of the
trimmable horizontal stabilizer actuator
(THSA), and corrective action if
necessary; repetitive inspections for
discrepancies of the ball screw
assembly, and corrective action if
necessary; repetitive greasing of the
THSA ball nut, and replacement of the
THSA if necessary; and modification or
replacement (as applicable) of the ball
nut assembly, which ends certain
repetitive inspections. This new AD
removes certain inspections, revises
certain actions, and adds airplanes to
the applicability. This AD was
prompted by several reports of
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disconnection of the transfer tube from
the ball nut of the THSA. We are issuing
this AD to prevent degraded operation
of the THSA, which could result in
reduced controllability of the airplane.
DATES: This AD becomes effective
September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of May 4, 2005 (70 FR 16104,
March 30, 2005).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—-3356; telephone (425) 227-1138;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on October 2, 2012 (77 FR
60075), and proposed to supersede AD
2005—-07-04, Amendment 39-14028 (70
FR 16104, March 30, 2005). (AD 2005—
07—-04 superseded AD 2001-11-09,
Amendment 39-12252 (66 FR 31143,
June 11, 2001).) The NPRM proposed to
correct an unsafe condition for the
specified products. The European
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Community, has
issued EASA Airworthiness Directive
2010-0192 (corrected), dated October
11, 2010; and EASA Airworthiness
Directive 2010-0193 (corrected), dated
October 11, 2010; (referred to after this
as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

Several cases of transfer tube
disconnection from the ball-nut of the
trimmable horizontal stabilizer actuator
(THSA) part number (P/N) 47172 and 47147—
400 were detected on the ground during
greasing and maintenance.

This condition is caused by water ingress
into the ball-nut resulting in the jamming of

the ball transfer circuit when the water

freezes.

If the three (independent) ball circuits fail,
then the THSA will operate on a fail-safe nut.
This nut (which operates without balls)
would then jam after several movements on
the screw of the THSA.

This degraded operation is not detectable
in the cockpit by the crew as long as the
THSA does not jam and could damage the
ball screw and the fail-safe nut.

To detect this unsafe condition, [Direccién
General de Aviacion Civil] DGAC France AD
F—2001-356 [and F—-2001—-357] was issued to
require repetitive inspections of the transfer
tubes and their collars in order to detect at
an early stage any distortion or initiation of
disconnection.

Further to a new case of transfer tube
disconnection, * * * [revised DGAC ADs]
required an additional repetitive greasing
task with reinforcement of the ball-nut
maintenance greasing instructions.

In addition, the electrical flight control
computers monitor the operation of the
THSA and the jamming of this actuator could
be detected and indicated by messages on the
maintenance system and on the ECAM
[electronic centralized aircraft monitor]. In
this case a mandatory inspection of the
THSA is required before the next flight.

DGAC France AD F-2002-038 [and F—
2002-037] required application of a final fix
(related to inspection and greasing task
required by DGAC France AD F-2001-356
[and F-2001-357]) for the THSA P/N 47172
by application of Airbus modification 49590/
Service Bulletin (SB) A330-27-3085 [or SB
A340-27-4089]. It changes the THSA P/N
from 47172 to 47172-300.

Later on, DGAC France AD F-2002—414R3
replaced the DGAC AD France F-2001—
356R2 and F-2002-038 [and DGAC France
AD F2002-415R2 superseded DGAC France
ADs F-2001-357R2 and F-2002-037]
requiring:

—the repetitive [detailed] inspection [for
discrepancies] of all THSA P/N in service
[for integrity of the primary and secondary
load path and check the Checkable Shear
Pins (CSPs)], and

—the lubrication of some THSA P/N, and

—the replacement of THSA P/N 47172,
47147-400 and 47147-2XX/-3XX

[DGAC France AD F—2002—-414R3 and F—

2002-415R2 correspond to FAA AD 2005—

07-04, Amendment 39—14028 (70 FR 16104,

March 30, 2005).]

Airbus has later introduced 4 new THSA
P/N (47172-500, 47172-510, 47172-520 and
47172-530).

This [EASA] AD retains the requirements
of DGAC France AD F-2002—414R3 [and F—
2002—415R2], which is superseded, and
requires repetitive inspections and
lubrications of the new THSA P/N.

The repetitive inspection and lubrication
requirements for THSA P/N 47172-520 and
47172-530 shall [also] be included in the
next Airworthiness Limitation Section (ALS)
Part 4 revision.

* * * * *

Corrective actions include replacing
the THSA with a new THSA if cracks,
dents, or corrosion are found, or if the

feeler gage has failed at any of the four
gaps. Other corrective action includes
using a method approved by the FAA or
the EASA (or its delegated agent) for a
finding of metallic debris, loose nut,
damaged or missing lock washers, pins
and parts, or incorrect installation of
items. AD 2005-07—04, Amendment 39—
14028 (70 FR 16104, March 30, 2005),
required repetitive inspections for
discrepancies. This AD requires, for
certain airplanes, repetitive inspections
for the integrity of the primary and
secondary load path, and the CSPs. The
unsafe condition is the degraded
operation of the THSA, which could
result in reduced controllability of the
airplane. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Use Later Document
Revision

Delta Airlines (Delta) requested that
paragraph (j)(2) of the NPRM (77 FR
60075, October 2, 2012) refer to Airbus
A330 Airworthiness Limitations Section
(ALS) Part 4—Ageing Systems
Maintenance, Revision 03, dated
September 9, 2011; instead of Revision
02, dated December 16, 2009. Delta
stated that Revision 03 of that ALS
specifies the 1,000 flight-hour
lubrication threshold and repetitive
interval that are specified in paragraph
(j)(2) of the NPRM, whereas Revision 02
of this ALS specifies 700 flight hours for
the lubrication threshold and repetitive
interval.

We agree that Airbus A330
Airworthiness Limitations Section
(ALS) Part 4—Ageing Systems
Maintenance, Revision 03, dated
September 9, 2011, correctly specifies
the lubrication threshold and repetitive
interval. We have changed paragraph
(j)(2) of this AD accordingly. In
addition, we have changed paragraph
(j)(2) of this AD to reference Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated
October 12, 2011; and Revision 03,
dated November 15, 2012; for the same
reason.

Request To Change Wording

Delta requested that we change the
wording in paragraph (1) of the NPRM
(77 FR 60075, October 2, 2012), which
states “For airplanes identified in
paragraph (k) of this AD.” The
commenter asked that the wording
“identified in” be replaced with
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“affected by.” The commenter provided
no reason for the change.

We disagree to change the wording in
paragraph (n) in this AD (identified as
paragraph (1) in the NPRM (77 FR
60075, October 2, 2012)) as requested by
the commenter. However, we have
moved the content of paragraphs (k)(1),
(k)(2), and (k)(3) of the NPRM to new
paragraph (1) in this AD to clarify the
actions and affected airplanes. We have
also moved the content of paragraph
(k)(6) of the NPRM to new paragraph
(m) of this AD, and re-identified
succeeding paragraphs accordingly.
Finally, in paragraph (n) of this AD, we
revised the wording to describe the
affected airplanes.

Request To Include Additional Part
Number

Delta requested that we include THSA
P/N 47172-520 and P/N “47127-530"
in paragraph (m) of the NPRM (77 FR
60075, October 2, 2012) as applicable
part numbers for Model A330 series
airplanes.

We disagree to include THSA P/N
47127-530 as there is no such part
number. We infer that the commenter
meant to specify THSA P/N 47172-530.
THSA P/N 47172-520 and P/N 47172—
530 are not included in the MCAL
However, all necessary tasks for those
THSA part numbers are contained in
Airbus A330 Airworthiness Limitations
Section (ALS) Part 4—Ageing Systems
Maintenance, Revision 03, dated
September 9, 2011; and Airbus A340
ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated
October 12, 2011, and Revision 03,
dated November 15, 2012. The FAA
NPRMs to mandate these ALS Part 4
documents are pending at this time.
Therefore, we have not changed this AD
in this regard.

Request To Consider Another EASA AD

Corinne Dayde stated that she
“Cannot see how EASA 2012-0061 is
considered.”

We are considering addressing EASA
AD 2012-0061R1, dated November 30,
2012, in a separate FAA AD. We have
not changed this AD in this regard.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously—
and minor editorial changes. We have
determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
60075, October 2, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 60075,
October 2, 2012).

Costs of Compliance

We estimate that this AD will affect
about 33 products of U.S. registry.

The actions that are required by AD
2005-07-04, Amendment 39-14028 (70
FR 16104, March 30, 2005), and retained
in this AD take up to 36 work-hours per
product, at an average labor rate of $85
per work-hour. Based on these figures,
the estimated cost of the retained
actions is up to $3,060 per product.

We estimate that it will take about 2
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be $5,610, or $170 per
product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2005—-07-04, Amendment 39-14028 (70
FR 16104, March 30, 2005), and adding
the following new AD:

2013-13-16 Airbus: Amendment 39-17504.
Docket No. FAA-2012-1033; Directorate
Identifier 2010-NM-266—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective September 10, 2013.
(b) Affected ADs

This AD supersedes AD 2005-07-04,
Amendment 39-14028 (70 FR 16104, March
30, 2005).

(c) Applicability

This AD applies to all Airbus Model A330-
201, -202, —203, —223, —223F, —243, —243F,
-301, -302, -303, -321, —322, —-323, —341,
—342, and —343 airplanes; and Model A340-
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211,-212,-213, =311, -312, and —313
airplanes; certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight Controls.

(e) Reason

This AD was prompted by several reports
of disconnection of the transfer tube from the
ball nut of the trimmable horizontal stabilizer
actuator (THSA). We are issuing this AD to
prevent degraded operation of the THSA,
which could result in reduced controllability
of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Modification or Replacement

This paragraph restates the requirements of
paragraph (g) of AD 2005-07-04,
Amendment 39-14028 (70 FR 16104, March
30, 2005). Except for Model A330-223F and
—243F airplanes: Within 24 months after May
4, 2005 (the effective date of AD 2005-07—
04), modify the ball nut of each THSA by
doing paragraph (g)(1) or (g)(2) of this AD, as
applicable.

(1) For THSAs having part number (P/N)
47172: Modify the ball nut of the THSA, or
replace the existing THSA with a serviceable
part having P/N 47172-300; in accordance
with Airbus Service Bulletin A330-27-3085
(for Model A330 series airplanes) or A340-

27-4089 (for Model A340-313 series
airplanes), both Revision 02, both dated
September 5, 2002; as applicable.

Note 1 to paragraph (g)(1) of this AD:
Airbus Service Bulletins A330-27-3085 and
A340-27-4089, both Revision 02, both dated
September 5, 2002, refer to TRW
Aeronautical Systems Service Bulletin
47172-27-03, dated October 24, 2001 (which
is not incorporated by reference in this AD),
as additional guidance for accomplishing the
modification of the ball nut of the THSA.

(2) For THSAs having P/N 47147-200,
-210,-213, -300, —303, —350, or —400:
Modify the ball nut of the THSA, or replace
the existing THSA with an improved part
having P/N 47147-500; as applicable; in
accordance with Airbus Service Bulletin
A330-27-3093 (for Model A330 series
airplanes) or A340-27—4099 (for Model
A340-200 and —300 series airplanes), both
Revision 01, both dated September 5, 2002;
as applicable.

Note 2 to paragraph (g)(2) of this AD:
Airbus Service Bulletins A330-27-3093 and
A340-27-4099, both Revision 01, both dated
September 5, 2002, refer to TRW
Aeronautical Systems Service Bulletin
47147-27-10, dated June 27, 2002 (which is
not incorporated by reference in this AD), as
additional guidance for accomplishing the
modification of the ball nut of the THSA.

(h) Retained Previous/Concurrent
Requirements

This paragraph restates the requirements of
paragraph (h) of AD 2005-07-04,

Amendment 39-14028 (70 FR 16104, March
30, 2005).

(1) Except for Model A330-223F and
—243F airplanes, prior to or concurrently
with accomplishing the requirements of
paragraph (g)(2) of this AD, do all of the
actions specified in the Accomplishment
Instructions of the applicable Airbus service
bulletins listed in table 1 or 2 to paragraph
(h)(1) of this AD, as applicable, in accordance
with those service bulletins.

Note 3 to paragraph (h)(1) of this AD:
Airbus Service Bulletin A330-27-3093,
Revision 01, dated September 5, 2002,
specifies that the actions in Airbus Service
Bulletin A330-27-3052 be accomplished
previously or concurrently. Airbus Service
Bulletin A330-27-3052, Revision 03, dated
December 5, 2001, specifies that the actions
in Airbus Service Bulletins A330-27-3007,
A330-27-3015, A330-27-3047, A330-27—
3050, and A330-55-3020 be accomplished
previously or concurrently.

Note 4 to paragraph (h)(1) of this AD:
Airbus Service Bulletin A340-27-4099,
Revision 01, dated September 5, 2002,
specifies that the actions in Airbus Service
Bulletin A340-27-4059 be accomplished
previously or concurrently. Airbus Service
Bulletin A340-27—-4059, Revision 03, dated
December 5, 2001, specifies that the actions
in Airbus Service Bulletins A340-27-4007,
A340-27-4025, A340-27—-4054, A340-27—
4057, and A340-55—-4021 be accomplished
previously or concurrently.

TABLE 1 TO PARAGRAPH (h)(1) OF THIS AD—RETAINED PREVIOUS/CONCURRENT REQUIREMENTS FOR MODEL A330

SERIES AIRPLANES

Airbus service Revision : : Additional source of guidance (not incor-
bulletin— level— Date— Main action— porated by referencegin this Aé)—
A330-27-3007 ..... 01 | September 18, 1996 .... | Replace rudder servo controls with modi- | Samm  Avionique  Service  Bulletin
fied parts. SC5300—27-24-01, dated April 15,
1994.
A330-27-3015 ..... | oo, June 7, 1995 ............... Modify the control valve detent and the | Lucas Aerospace Service Bulletin 47147—
jamming protection device on the 27-02, Revision 1, dated January 31,
THSA. 1996.
A330-27-3047 ..... 01 | November 26, 1997 ..... Replace hydraulic motors on the THSA | Lucas Aerospace Service Bulletin 47147—
with new parts. 27-04, Revision 1, dated June 20,
1997.
A330-27-3050 ..... | eeveerieenne November 15, 1996 ..... Replace mechanical input shaft for THSA | Lucas Aerospace Service Bulletin 47147—
with modified part. 27-05, dated November 8, 1996.
A330-27-3052 ..... 03 | December 5, 2001 ....... Replace THSA with a modified THSA ...... Lucas Aerospace Service Bulletin 47147-
27-07, dated May 4, 1998.
A330-55-3020 ..... 01 | October 21, 1998 ......... Perform a general visual inspection of the | None.
THSA screw jack fitting assembly for
correct installation of a washer; and
correctly install washer as applicable.

TABLE 2 TO PARAGRAPH (h)(1) OF THIS AD—RETAINED PREVIOUS/CONCURRENT REQUIREMENTS FOR MODEL A340

SERIES AIRPLANES

Airbus service Revision : : Additional source of guidance (not incor-

bulletin— level— Date— Main action— porated by referencegin this Alg)—

A340-27-4007 ..... | coereeriene April 7, 1994 ................. Replace hydraulic motors on the THSA | Lucas Aerospace Service Bulletin 47147—
with new parts. 27-01, dated May 4, 1998.

A340-27-4025 ..... | .ccoeeeieenne June 7, 1995 ............... Modify the control valve detent and the | Lucas Aerospace Service Bulletin 47147—
jamming protection device on the 27-02, Revision 1, dated January 31,
THSA. 1996.




Federal Register/Vol. 78, No. 151/Tuesday, August 6, 2013/Rules and Regulations

47541

TABLE 2 TO PARAGRAPH (h)(1) OF THIS AD—RETAINED PREVIOUS/CONCURRENT REQUIREMENTS FOR MODEL A340

SERIES AIRPLANES—Continued

Airbus service Revision : . Additional source of guidance (not incor-
bulletin— level— Date— Main action— porated by referencegin this AIZ())—
A340-27-4054 ..... 01 | November 26, 1997 ..... Replace hydraulic motors on the THSA | Lucas Aerospace Service Bulletin 47147—
with new parts. 27-04, Revision 1, dated June 20,
1997.
A340-27-4057 ..... | s November 15, 1996 ..... Replace mechanical input shaft for THSA | Lucas Aerospace Service Bulletin 47147—
with modified part. 27-05, dated November 8, 1996.
A340-27-4059 ..... 03 | December 5, 2001 ....... Replace THSA with a modified THSA ...... Lucas Aerospace Service Bulletin 47147—
27-07, dated May 4, 1998.
A340-55-4021 ..... 01 | October 21, 1998 ......... Perform a general visual inspection of the | None.
THSA screw jack fitting assembly for
correct installation of a washer; and
correctly install washer as applicable.

(2) For the purposes of this AD, a general
visual inspection is: A visual examination of
an interior or exterior area, installation, or
assembly to detect obvious damage, failure,
or irregularity. This level of inspection is
made from within touching distance unless
otherwise specified. A mirror may be
necessary to ensure visual access to all
surfaces in the inspection area. This level of
inspection is made under normally available
lighting conditions such as daylight, hangar
lighting, flashlight, or droplight and may
require removal or opening of access panels
or doors. Stands, ladders, or platforms may
be required to gain proximity to the area
being checked.

(i) Retained Credit for Previous Actions

(1) This paragraph provides credit for the
requirements of paragraph (g)(1) of this AD,
if those actions were performed before May
4, 2005 (the effective date of AD 2005—-07—04,
Amendment 39-14028 (70 FR 16104, March
30, 2005)), using Airbus Service Bulletin
A330-27-3085 (for Model A330 series
airplanes) or A340-27-4089 (for Model
A340-313 series airplanes), both Revision 01,
both dated January 23, 2002 (which are not
incorporated by reference in this AD), as
applicable.

(2) This paragraph provides credit for the
requirements of paragraphs (g)(2) of this AD,
if those actions were performed before May
4, 2005 (the effective date of AD 2005-07-04,
Amendment 39-14028 (70 FR 16104, March
30, 2005)), using Airbus Service Bulletin
A330-27-3093 (for Model A330 series
airplanes) or A340-27-4099 (for Model
A340-200 and —300 series airplanes), both
dated June 27, 2002 (which are not
incorporated by reference in this AD), as
applicable.

(j) New Repetitive Greasing Procedure

(1) Within 700 flight hours after the
effective date of this AD, or within 700 flight
hours after the date of the last lubrication,
whichever occurs later; and thereafter at
intervals not to exceed 700 flight hours from
the last lubrication of the trimmable
horizontal stabilizer (THS) actuator ball
screw nut: Perform Task 27.40.00/02,
Lubrication of THS Actuator Ball Screw Nut,
in accordance with Airbus A330
Maintenance Review Board Report (MRBR),
Revision 12, dated July 1, 2010 (for Model
A330 series airplanes); or Airbus A340

MRBR, Revision 12, dated July 1, 2010 (for
Model A340 series airplanes); on all THSAs.

(2) For airplanes identified in paragraphs
()(2)1), ()(2)(ii), and (j)(2)(iii) of this AD, as
applicable, lubrication of the THS actuator
ball screw nut performed at a threshold of
1,000 flight hours and a repetitive interval
not exceeding 1,000 flight hours, in
accordance with Task 274400-00002-1-E,
Lubrication of the THSA Ball Nut, of Airbus
A330 Airworthiness Limitations Section
(ALS) Part 4—Ageing Systems Maintenance,
Revision 03, dated September 9, 2011 (for
Model A330 series airplanes); or Task
274400-00002—1-E, Lubrication of the THSA
Ball Nut, of Airbus A340 ALS Part 4—Ageing
Systems Maintenance, Revision 02, dated
October 12, 2011, or Revision 03, dated
November 15, 2012 (for Model A340-200 and
—300 series airplanes); is acceptable for
compliance with the requirements of
paragraph (j)(1) of this AD.

(i) Airplanes on which Airbus
Modifications 52269, 56056, and 55780 have
been done in production.

(ii) Model A330 series airplanes on which
the actions specified in Airbus Mandatory
Service Bulletin A330-27-3137, dated March
20, 2007, or Revision 01, dated December 6,
2007, or Revision 02, dated January 18, 2010;
and Airbus Mandatory Service Bulletin
A330-92-3046, Revision 04, dated July 16,
2010, or Revision 05, dated November 7,
2011; which are not incorporated by
reference in this AD; have been done in
service.

(iii) Model A340-200 and —300 series
airplanes on which the actions specified in
Airbus Mandatory Service Bulletin A340-27—
4136, dated March 20, 2007, Revision 01,
dated December 6, 2007, or Revision 02,
dated February 24, 2010; and Airbus
Mandatory Service Bulletin A340-92-4056,
Revision 03, dated July 16, 2010; which are
not incorporated by reference in this AD;
have been done in service.

(k) New Repetitive Inspections of the Ball
Screw Assembly and Corrective Actions

For airplanes other than those identified in
paragraphs (1)(1), (1)(2), and (1)(3) of this AD:
Do the applicable actions specified in
paragraphs (k)(1) and (k)(2) of this AD within
700 flight hours after the effective date of this
AD, and repeat the inspection thereafter at
intervals not to exceed 700 flight hours.

(1) For airplanes on which the actions
specified in Airbus Mandatory Service
Bulletin A330-27-3137, dated March 20,
2007, Revision 01, dated December 6, 2007,
or Revision 02, dated January 18, 2010 (for
Model A330 series airplanes); or Airbus
Mandatory Service Bulletin A340-27-4136,
dated March 20, 2007, Revision 01, dated
December 6, 2007, or Revision 02, dated
February 24, 2010 (for Model A340-200 and
—300 series airplanes); none of which are
incorporated by reference in this AD; have
been done: Do the applicable detailed
inspection of the ball screw assembly for
integrity of the primary and secondary load
path and check the checkable shear pins
(CSP), and do all applicable corrective
actions, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-27-3102,
Revision 08, dated December 6, 2007 (for
Model A330 series airplanes); or Airbus
Mandatory Service Bulletin A340-27-4107,
Revision 08, dated December 6, 2007 (for
Model A340-200 and —300 series airplanes);
except as required by paragraph (m) of this
AD. Do all applicable corrective actions
before further flight.

(2) For airplanes on which the actions
specified in Airbus Mandatory Service
Bulletin A330-27-3137, dated March 20,
2007, Revision 01, dated December 6, 2007,
or Revision 02, dated January 18, 2010 (for
Model A330 series airplanes); or Airbus
Mandatory Service Bulletin A340-27-4136,
dated March 20, 2007, Revision 01, dated
December 6, 2007, or Revision 02, dated
February 24, 2010 (for Model A340-200 and
—300 series airplanes); none of which are
incorporated by reference in this AD; have
not been done: Perform a detailed inspection
of the ball screw assembly for integrity of the
primary and secondary load path, and do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A330-27—
3102, Revision 08, dated December 6, 2007
(for Model A330 series airplanes); or Airbus
Mandatory Service Bulletin A340-27-4107,
Revision 08, dated December 6, 2007 (for
Model A340 series airplanes); except as
required by paragraph (m) of this AD. Do all
applicable corrective actions before further
flight.
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(1) Certain Airplanes Excluded From
Paragraphs (k) and (n) of This AD

This paragraph specifies the airplanes
excluded from the actions required by
paragraphs (k) and (n) of this AD.

(1) Airplanes on which the actions
specified in Airbus Modifications 52269,
56056, and 55780 have been done in
production.

(2) Model A330 series airplanes on which
Airbus Mandatory Service Bulletin A330-27—
3137, dated March 20, 2007, Revision 01,
dated December 6, 2007, or Revision 02,
dated January 18, 2010; and Airbus
Mandatory Service Bulletin A330-92—-3046,
Revision 04, dated July 16, 2010, or Revision
05, dated November 7, 2011; none of which
are incorporated by reference in this AD;
have been done in service.

(3) Model A340-200 and —300 series
airplanes on which the actions specified in
Airbus Mandatory Service Bulletin A340-27—
4136, dated March 20, 2007, Revision 01,
dated December 6, 2007, or Revision 02,
dated February 24, 2010; and Airbus
Mandatory Service Bulletin A340-92-4056,
Revision 03, dated July 16, 2010; have been
done in service.

(m) Service Information Exception

Where Airbus Mandatory Service Bulletin
A330-27-3102, Revision 08, dated December
6, 2007 (for Model A330 series airplanes); or
Airbus Mandatory Service Bulletin A340-27—
4107, Revision 08, dated December 6, 2007
(for Model A340 series airplanes); specify
contacting Airbus for a damage assessment,
this AD requires contacting the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent); for required actions before
further flight, and doing the specified actions
within the times given.

(n) New Actions for Electronic Centralized
Aircraft Monitor (ECAM) Fault Messages

For airplanes other than those identified in
paragraphs (1)(1), (1)(2), and (1)(3) of this AD,
if one of the “PRIM X PITCH FAULT” or
“STAB CTL FAULT” messages is displayed
on the ECAM associated with the “PITCH
TRIM ACTR (1CS)”’ maintenance message, do
the applicable detailed inspection and all
applicable corrective actions specified in
paragraph (k)(1) or (k)(2) of this AD, as
applicable to airplane configuration, before
further flight after the message is displayed
on the ECAM.

(o) New Optional Method of Compliance

For airplanes having THSA P/N 47147—
500, 47147-700, 47172-300, 47172-500, or
47172-510, accomplishing the repetitive
actions specified in paragraph (0)(1) or (0)(2)
of this AD, as applicable, is acceptable for
compliance with the corresponding actions
specified in paragraph (k)(1) or (k)(2) of this
AD, as applicable.

(1) For Model A330 series airplanes: The
repetitive actions specified in paragraphs
(0)(1)(i) through (0)(1)(viii) of this AD.

(i) Task 274400-00001—1-E of Airbus A330
ALS Part 4—Ageing Systems Maintenance,
Revision 02, dated December 16, 2009.

(ii) Task 274400-00001—-1-E of Airbus
A330 ALS Part 4—Ageing Systems

Maintenance, Revision 03, dated September
9, 2011.

(iii) Task 274400-00001—2-E of Airbus
A330 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated December
16, 2009.

(iv) Task 274400-00001—2-FE of Airbus
A330 ALS Part 4—Ageing Systems
Maintenance, Revision 03, dated September
9, 2011.

(v) Task 274400-00001—-3—-E of Airbus
A330 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated December
16, 2009.

(vi) Task 274400-00001—-3—-E of Airbus
A330 ALS Part 4—Ageing Systems
Maintenance, Revision 03, dated September
9, 2011.

(vii) Task 274400-00001—4—-E of Airbus
A330 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated December
16, 2009.

(viii) Task 274400-00001—4-E of Airbus
A330 ALS Part 4—Ageing Systems
Maintenance, Revision 03, dated September
9, 2011.

(2) For Model A340-200 and —300 series
airplanes: The repetitive actions specified in
paragraphs (0)(2)(i) through (0)(2)(viii) of this
AD.

(i) Task 274400-00001-1-E of Airbus A340
ALS Part 4—Ageing Systems Maintenance,
Revision 01, dated December 15, 2009.

(ii) Task 274400-00001-1-E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated October 12,
2011.

(iii) Task 274400-00001—2—E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 01, dated December
15, 2009.

(iv) Task 274400-00001—2—E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated October 12,
2011.

(v) Task 274400-00001—3-E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 01, dated December
15, 2009.

(vi) Task 274400-00001-3—E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated October 12,
2011.

(vii) Task 274400-00001—4-E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 01, dated December
15, 2009.

(viii) Task 274400-00001-4-E of Airbus
A340 ALS Part 4—Ageing Systems
Maintenance, Revision 02, dated October 12,
2011.

(p) New Credit for Previous Actions

(1) For Model A300 series airplanes: This
paragraph provides credit for the actions
specified in paragraph (j) of this AD, if those
actions were performed before the effective
date of this AD using Task 27.40.00/02,
Lubrication of THS Actuator Ball Screw Nut,
of Airbus A330 MRBR, Revision 11, dated
June 18, 2008 (which is not incorporated by
reference in this AD).

(2) For Model A340 series airplanes: This
paragraph provides credit for the actions
specified in paragraph (j) of this AD, if those
actions were performed before the effective

date of this AD using Task 27.40.00/02,
Lubrication of THS Actuator Ball Screw Nut,
of Airbus A340 MRBR, Revision 11, dated
June 18, 2008 (which is not incorporated by
reference in this AD).

(3) For Model A330 series airplanes: This
paragraph provides credit for the inspections
and corrective actions required by paragraph
(k) of this AD, if those actions were
performed before the effective date of this AD
using the service information specified in
paragraphs (p)(3)(i) through (p)(3)(vi) of this
AD (which are not incorporated by reference
in this AD).

(i) Airbus Service Bulletin A330-27-3102,
Revision 02, dated November 7, 2002.

(ii) Airbus Service Bulletin A330-27-3102,
Revision 03, dated June 20, 2003.

(iii) Airbus Service Bulletin A330-27—
3102, Revision 04, dated December 8, 2003.

(iv) Airbus Mandatory Service Bulletin
A330-27-3102, Revision 05, dated July 7,
2004.

(v) Airbus Mandatory Service Bulletin
A330-27-3102, Revision 06, dated December
16, 2005.

(vi) Airbus Mandatory Service Bulletin
A330-27-3102, Revision 07, dated March 16,
2007.

(4) For Model A340 series airplanes: This
paragraph provides credit for the inspections
and corrective actions required by paragraph
(k) of this AD, if those actions were
performed before the effective date of this AD
using the service information specified in
paragraphs (p)(4)(i) through (p)(4)(vi) of this
AD (which are not incorporated by reference
in this AD).

(i) Airbus Mandatory Service Bulletin
A340-27-4107, Revision 02, dated
September 23, 2002.

(ii) Airbus Service Bulletin A340-27—4107,
Revision 03, dated December 4, 2002.

(iii) Airbus Mandatory Service Bulletin
A340-27-4107, Revision 04, dated June 20,
2003.

(iv) Airbus Mandatory Service Bulletin
A340-27-4107, Revision 05, dated December
8, 2003.

(v) Airbus Mandatory Service Bulletin
A340-27-4107, Revision 06, dated December
16, 2005.

(vi) Airbus Mandatory Service Bulletin
A340-27-4107, Revision 07, dated March 16,
2007.

(q) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-1138; fax (425) 227—
1149. Information may be emailed to: 9-
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ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(r) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2010-0192
(corrected), dated October 11, 2010; and
EASA Airworthiness Directive 2010—-0193
(corrected), dated October 11, 2010; for
related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov.

(2) Service information identified in this
AD that is not incorporated by reference may
be obtained at the addresses specified in
paragraphs (s)(5), (s)(6), and (s)(7) of this AD.

(s) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on September 10, 2013.

(i) Airbus Mandatory Service Bulletin
A330-27-3102, Revision 08, dated December
6, 2007.

(ii) Airbus Mandatory Service Bulletin
A340-27-4107, Revision 08, dated December
6, 2007.

(iii) Task 27.40.00/02, Lubrication of
Trimmable Horizontal Stabilizer (THS)
Actuator Ball Screw Nut, of Airbus A330
Maintenance Review Board Report (MRBR),
Revision 12, dated July 1, 2010.

(iv) Task 27.40.00/02, Lubrication of THS
Actuator Ball Screw Nut, of Airbus A340
MRBR, Revision 12, dated July 1, 2010.

(v) A330 Airworthiness Limitations
Section (ALS) Part 4—Ageing Systems
Maintenance, Revision 02, dated December
16, 2009. Only the title page and Record of
Revision of this document contain the
revision level; no other page of the document
contains this information. The title page of
this document does not contain an issue date.

(vi) Airbus A330 ALS Part 4—Ageing
Systems Maintenance, Revision 03, dated
September 9, 2011. Only the title page and
Record of Revision of this document contain
the revision level; no other page of the
document contains this information. The title
page of this document does not contain an
issue date.

(vii) Airbus A340 ALS Part 4—Ageing
Systems Maintenance, Revision 01, dated

December 15, 2009. Only the title page and
Record of Revision of this document contains
the revision level; no other page of this
document contains this information. The title
page of this document does not contain an
issue date.

(viii) Airbus A340 ALS Part 4—Ageing
Systems Maintenance, Revision 02, dated
October 12, 2011. Only the title page and
Record of Revision of this document contain
the revision level; no other page of the
document contains this information. The title
page of this document does not contain an
issue date.

(ix) Airbus A340 ALS Part 4—Ageing
Systems Maintenance, Revision 03, dated
November 15, 2012. Only the title page and
Record of Revision of this document contain
the revision level; no other page of the
document contains this information. The title
page of this document does not contain an
issue date.

(4) The following service information was
approved for IBR on May 4, 2005 (60 FR
16104, March 30, 2005).

(i) Airbus Service Bulletin A330-27-3007,
Revision 01, dated September 18, 1996.

(ii) Airbus Service Bulletin A330-27-3015,
dated June 7, 1995.

(iii) Airbus Service Bulletin A330-27—
3047, Revision 01, dated November 26, 1997.

(iv) Airbus Service Bulletin A330-27—
3050, dated November 15, 1996.

(v) Airbus Service Bulletin A330-27-3052,
Revision 03, dated December 5, 2001.

(vi) Airbus Service Bulletin A330-27—
3085, Revision 02, dated September 5, 2002.

(vii) Airbus Service Bulletin A330-27—
3093, Revision 01, dated September 5, 2002.

(viii) Airbus Service Bulletin A330-55—
3020, Revision 01, dated October 21, 1998.

(ix) Airbus Service Bulletin A340-27—
4007, dated April 7, 1994.

(x) Airbus Service Bulletin A340-27-4025,
dated June 7, 1995.

(xi) Airbus Service Bulletin A340-27—
4054, Revision 01, dated November 26, 1997.

(xii) Airbus Service Bulletin A340-27—
4057, dated November 15, 1996.

(xiii) Airbus Service Bulletin A340-27—
4059, Revision 03, dated December 5, 2001.

(xiv) Airbus Service Bulletin A340-27—
4089, Revision 02, dated September 5, 2002.

(xv) Airbus Service Bulletin A340-27—
4099, Revision 01, dated September 5, 2002.

(xvi) Airbus Service Bulletin A340-55—
4021, Revision 01, October 21, 1998.

(5) For Airbus service information
identified in this AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 45 80; email airworthiness.A330-
A340@airbus.com; Internet: http://
www.airbus.com.

(6) For TRW Aeronautical Systems, SAMM
Avionique, and Lucas Aerospace service
information identified in this AD, contact
Goodrich Corporation, Actuation Systems,
Stafford Road, Fordhouses, Wolverhampton
WV10 7EH, England; telephone +44 (0) 1902
624938; fax +44 (0) 1902 788100; email
techpubs.wolverhampton@goodrich.com;
Internet http://www.goodrich.com/TechPubs.

(7) You may review copies of the service
information at the FAA, Transport Airplane

Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on June 21,
2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18774 Filed 8-5-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0209; Directorate
Identifier 2012-NM-127-AD; Amendment
39-17514; AD 2013-14-09]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2012—14—
04 for certain Bombardier, Inc. Model
DHG-8-100, —200, and —300 series
airplanes. AD 2012—14—04 required
replacing certain parking brake
accumulators. This new AD retains this
requirement. This new AD also requires
installing restraint devices around the
parking brake accumulator end caps. We
are issuing this AD to prevent failure of
a parking brake accumulator screw cap
or end cap resulting in loss of the
number 2 hydraulic system and damage
to airplane structures, which could
adversely affect the controllability of the
airplane.

DATES: This AD becomes effective
September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of August 27, 2012 (77 FR
42956, July 23, 2012).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
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U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2012-14-04,
which applies to the specified products.
The NPRM was published in the
Federal Register on March 26, 2013 (78
FR 18257), and proposed to correct an
unsafe condition for the specified
products. Transport Canada Civil
Aviation (TCCA), which is the aviation
authority for Canada, issued Canadian
Airworthiness Directive CF-2011-29R1,
dated May 24, 2012 (the Mandatory
Continuing Airworthiness Information,
referred to after this as ‘“the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

Seven cases of on-ground hydraulic
accumulator screw cap or end cap failure
have been experienced on CL-600-2B19
* * * aeroplanes, resulting in loss of the
associated hydraulic system and high-energy
impact damage to adjacent systems and
structure. To date, the lowest number of
flight cycles accumulated at the time of
failure has been 6991.

Although there have been no failures to
date on any DHC-8 aeroplanes, similar
accumulators to those installed on the CL—
600—-2B19, Part Numbers (P/N)08-60162—-001
and 08-60162-002 (Parking Brake
Accumulator), are installed on the aeroplanes
listed in the Applicability section of this
[TCCA] directive.

A detailed analysis of the systems and
structure in the potential line of trajectory of
a failed screw cap/end cap for the
accumulator has been conducted. It has
identified that the worst-case scenarios
would be the loss of number 2 hydraulic
system, and damage to aeroplane structures.

This [original TCCA] directive [which
corresponds to FAA AD 2012-14-04,
Amendment 39-17118 (77 FR 42956, July 23,
2012)] gives instructions to determine the
part number and serial number of the
existing parking brake accumulator, and
where applicable, replace the accumulator.

Revision 1 of this [TCCA] AD mandates the
installation of restraint devices around [all]
the parking brake accumulator end caps to
hold them in place in the event of an end cap
failure.

Uncontained failure of the parking brake
accumulator screw caps and/or end caps

could result in loss of the number 2
hydraulic system, and damage to
airplane structures, and could adversely
affect the controllability of the airplane.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 18257 March 26, 2013) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM (78 FR
18257 March 26, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 18257
March 26, 2013).

Costs of Compliance

We estimate that this AD will affect
about 129 products of U.S. registry.

The actions that were required by AD
2012-14-04, Amendment 39-17118 (77
FR 42956, July 23, 2012), and retained
in this AD take about 2 work-hours per
product, at an average labor rate of $85
per work-hour. Based on these figures,
the estimated cost of the currently
required actions is $170 per product.

We estimate that it will take about 15
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts will cost about
$5,302 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$848,433, or $6,577 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,

Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2012—-14-04, Amendment 39-17118 (77
FR 42956, July 23, 2012), and adding the
following new AD:

2013-14-09 Bombardier, Inc.: Amendment
39-17514. Docket No. FAA-2013-0209;
Directorate Identifier 2012-NM-127-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective September 10, 2013.

(b) Affected ADs

This AD supersedes AD 2012—-14-04,
Amendment 39-17118 (77 FR 42956, ]uly 23,
2012).

(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-101, -102, —-103, —106, —201, —202,
—301, —311, and —315 airplanes, certificated

in any category, serial numbers 003 and
subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by reports of
hydraulic accumulator screw cap or end cap
failure. We are issuing this AD to prevent
failure of a parking brake accumulator screw
cap or end cap resulting in loss of the
number 2 hydraulic system and damage to
airplane structures, which could adversely
affect the controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Inspection and Replacement

This paragraph restates the requirements of
paragraph (g) of AD 2012-14-04,
Amendment 39-17118 (77 FR 42956, July 23,
2012), with no changes. Within 2,000 flight
hours or 12 months after August 27, 2012
(the effective date of AD 2012—14-04),
whichever occurs first: Inspect to determine
the part number (P/N) and serial number of
the parking brake hydraulic accumulator, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
8-32-170, dated February 25, 2011. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the part number
and serial number of the parking brake
hydraulic accumulator can be conclusively
determined from that review.

(1) For accumulators not having P/N
0860162001 or 0860162002: No further
action is required by this paragraph.

(2) For accumulators having P/N
0860162001 or 0860162002: Before further

flight, do the applicable actions specified in
paragraphs (g)(2)(i) and (g)(2)(ii) of this AD.

(i) If the serial number is listed in the table
in paragraph 3.B.(2) of Bombardier Service
Bulletin 8-32-170, dated February 25, 2011:
No further action is required by this
paragraph.

(ii) If the serial number is not listed in the
table in paragraph 3.B.(2) of Bombardier
Service Bulletin 8-32-170, dated February
25, 2011: Within 2,000 flight hours or 12
months after August 27, 2012 (the effective
date of AD 2012—-14—-04, Amendment 39—
17118 (77 FR 42956, July 23, 2012)),
whichever occurs first, replace the
accumulator with a new non-suspect
accumulator, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8—32—-172, dated March 15,
2011.

(h) Retained Parts Installation Prohibition

This paragraph restates the requirements of
paragraph (h) of AD 2012-14-04,
Amendment 39-17118 (77 FR 42956, July 23,
2012), with no changes. As of August 27,
2012 (the effective date of AD 2012-14-04),
no person may install a parking brake
accumulator, P/N 0860162001 or 0860162002
with a serial number that is not listed in the
table in paragraph 3.B.(2) of Bombardier
Service Bulletin 8-32-170, dated February
25, 2011, on any airplane.

(i) New Requirement of This AD: Install
Restraint Devices on All Airplanes

Within 6,000 flight hours or 36 months
after the effective date of this AD, whichever
occurs first: Install restraint devices around
the parking brake hydraulic accumulator end
caps by incorporating Bombardier ModSum
8Q101901, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8—32—-169, Revision A, dated
December 16, 2011.

(j) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (i) of this AD, if those
actions were performed before the effective
date of this AD using Bombardier Service
Bulletin 8—-32—-169, dated November 25, 2011,
which is not incorporated by reference in this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516-228-7300; fax 516—794—5531.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC

approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2011-29R1,
dated May 24, 2012, for related information.
This MCAI may be found in the AD docket
on the Internet at http://www.regulations.gov.

(2) Service information identified in this
AD that is not incorporated by reference may
be obtained at the address specified in
paragraph (m)(5) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on September 10, 2013.

(i) Bombardier Service Bulletin 8—32-169,
Revision A, dated December 16, 2011.

(ii) Reserved.

(4) The following service information was
approved for IBR on August 27, 2012 (77 FR
42956, ]uly 23, 2012).

(i) Bombardier Service Bulletin 8—-32-170,
dated February 25, 2011.

(ii) Bombardier Service Bulletin 8-32-172,
dated March 15, 2011.

(5) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—375-4000; fax 416—375—4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(6) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 5,
2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18771 Filed 8-5-13; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0093; Directorate
Identifier 2011-NM-109-AD; Amendment
39-17515; AD 2013-14-10]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP (Type Certificate
Previously Held by Israel Aircraft
Industries, Ltd.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2010-11—
02 for all Gulfstream Aerospace LP
(Type Certificate Previously Held by
Israel Aircraft Industries, Ltd.) Model
Gulfstream 100 airplanes, and Model
Astra SPX and 1125 Westwind Astra
airplanes. AD 2010-11-02 required
amending the airplane flight manuals
(AFMs) to include additional
procedures for verifying complete
closure and locking of the main entry
door (MED). AD 2010-11-02 also
required modifying the warning and
caution lights panel (WACLP), changing
the WACLP and MED wiring, changing
the wiring harness connecting the MED
to the WACLP, and revising the log of
modification of the AFM if necessary.
This new AD revises the compliance
time and removes an airplane from the
applicability. This AD was prompted by
a report of a MED opening in flight on
an unmodified airplane. We are issuing
this AD to prevent incomplete closure of
the MED, which may result in the door
opening in flight and possible
separation of the door, causing damage
to the airplane structure and left engine
by flying debris and objects.

DATES: This AD becomes effective
September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of June 25, 2010 (75 FR
28485, May 21, 2010).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on February 26, 2013 (78 FR
12995), and proposed to supersede AD
2010-11-02, Amendment 39-16307 (75
FR 28485, May 21, 2010), which
superseded AD 2007-03-05,
Amendment 39-14916 (72 FR 4414,
January 31, 2007). The NPRM proposed
to correct an unsafe condition for the
specified products. The Civil Aviation
Authority of Israel (CAAI), which is the
aviation authority for Israel, has issued
Israeli Airworthiness Directive 31-06—
11-05R1, dated May 18, 2011 (referred
to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

To increase pilots’ awareness to the
possibility of incomplete closure of the Main
Entry Door (MED) by the following means:

1. Splitting the common caution light
CABIN DOOR signaling both MED Improper
Closure and MED Inflatable Seal Failure into
two separate lights: CABIN DOOR and
CABIN DOOR SEAL.

2. Gonverting the separated CABIN DOOR
Caution light into a Warning light by
changing its color to red.

NOTE: Airplane Flight Manuals (AFM’S)
refer to these changes as MOD G1-20052.

Incomplete closure of the MED may be
followed by in-flight opening and possible
separation of the door. As a result, the MED,
the adjacent fuselage structure and other
parts of the aircraft may be damaged due to
opening forces and landing impact.

Damage to the aircraft structure and to the
left engine by flying debris and objects may
also occur.

* * * * *

This AD retains the actions required
by AD 2010-11-02, Amendment 39—
16307 (75 FR 28485, May 21, 2010).
This AD limits the existing compliance
time. This AD also removes the airplane
having serial number (S/N) 158 from the
applicability because the modification
was done in production. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We

received no comments on the NPRM (78
FR 12995, February 26, 2013) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
12995, February 26, 2013) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 12995,
February 26, 2013).

Costs of Compliance

The new requirements of this AD add
no additional economic burden. The
current costs for this AD are repeated for
the convenience of affected operators, as
follows:

We estimate that this AD will affect
about 160 products of U.S. registry.

The actions that were required by AD
2010-11-02, Amendment 39-16307 (75
FR 28485, May 21, 2010), and retained
in this AD take about 60 work-hours per
product, at an average labor rate of $85
per work-hour. Required parts cost
about $600 per product. Based on these
figures, the estimated cost of the actions
required by this AD is $5,700 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
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the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-11-02, Amendment 39-16307 (75
FR 28485, May 21, 2010), and adding
the following new AD:

2013-14-10 Gulfstream Aerospace LP (Type
Certificate Previously Held by Israel
Aircraft Industries, Ltd.): Amendment
39-17515. Docket No. FAA-2013-0093;
Directorate Identifier 2011-NM-109-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective September 10, 2013.

(b) Affected ADs

This AD supersedes AD 2010-11-02,
Amendment 39-16307 (75 FR 28485, May 21,
2010).

(c) Applicability

This AD applies to Gulfstream Aerospace
LP (Type Certificate previously held by Israel
Aircraft Industries, Ltd.) Model Gulfstream
100 airplanes, and Model Astra SPX and
1125 Westwind Astra airplanes; certificated
in any category; all serial numbers except
serial number 158.

(d) Subject

Air Transport Association (ATA) of
America Code 31: Indicating/Recording
Systems.

(e) Reason

This AD was prompted by a report of a
main entry door (MED) opening in flight on
an unmodified airplane. We are issuing this
AD to prevent incomplete closure of the main
entry door, which may result in the door
opening in flight and possible separation of
the door, causing damage to the airplane
structure and left engine by flying debris and
objects.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Revisions to Airplane Flight
Manuals

This paragraph restates the requirements of
paragraph (f) of AD 2010-11-02, Amendment
39-16307 (75 FR 28485, May 21, 2010).
Within 10 days after February 15, 2007 (the
effective date of AD 2007—-03-05,
Amendment 39-14916 (72 FR 4414, January
31, 2007)), amend Section IV, Normal
Procedures, of Gulfstream airplane flight
manuals (AFMs) Model 1125 Astra, 25W—
1001-1; Model Astra SPX, SPX—1001-1; and
Model G100, G100-1001-1; as applicable; to
include the language specified in figure 1 to
paragraph (g) of this AD. Insertion of copies
of figure 1 to paragraph (g) of this AD at the
appropriate places of the AFMs is acceptable.
The actions required by this paragraph may
be accomplished by a holder of a Private
Pilot’s License.

BILLING CODE 4910-13-P
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Figure 1 to Paragraph (g) of this AD — AFM Revision

BEFORE ENGINE START:
(PRE and POST Mod 20052/Gulfstream Service Bulletin

CABIN DOOR — CLOSED (Physically verify door latch
handle pin is fully engaged in the handle lock)

Change the CABIN DOOR procedure as follows (POST Mod
20052/Gulfstream Service Bulletin 100-31-284):
Check CABIN DOOR light - OUT

1.

100-31-284):
2. BEFORE TAXIING:
3. BEFORE TAKE-OFF:

Insert between the POSITION lights switch and the THRUST
LEVERS procedures:

required)

required)

(PRE Mod 20052/Gulfstream Service Bulletin 100-31-284):
Check CABIN DOOR light — OUT (50% N1 may be

(POST Mod 20052/Gulfstream Service Bulletin 100-31-284):
Check CABIN DOOR light — OUT
CABIN DOOR SEAL light — OUT (50% N1 may be

Note: Mod 20052 is equivalent to Gulfstream Service
Bulletin 100-31-284, dated August 17, 2006.

BILLING CODE 4910-13-C

(h) Retained Modification With Reduced
Compliance Time and New Service
Information

This paragraph restates the requirements of
paragraph (g) of AD 2010-11-02,
Amendment 39-16307 (75 FR 28485, May 21,
2010), with a reduced compliance time and
new service information.

(1) Within 250 flight hours after June 25,
2010 (the effective date of AD 2010-11-02,
Amendment 39-16307 (75 FR 28485, May 21,
2010)), but no later than within 6 months
after the effective date of this AD: Modify the
warning and caution lights panel (WACLP),
in accordance with the Accomplishment
Instructions of the applicable service bulletin

identified in paragraph (h)(1)(i), (h)(1)(i), or
(h)(1)(iii) of this AD.

(i) Honeywell Service Bulletin 80-0548—
31-0001, dated April 1, 2006.

(ii) Honeywell Service Bulletin 80-0548—
31-0002, dated March 1, 2006.

(iii) Honeywell Service Bulletin 80-5090—
31-0001, dated March 1, 2006.

(2) Within 250 flight hours after June 25,
2010 (the effective date of AD 2010-11-02,
Amendment 39-16307 (75 FR 28485, May 21,
2010)), but no later than within 6 months
after the effective date of this AD: Change the
WACLP and MED wiring, in accordance with
the Accomplishment Instructions of
Gulfstream Service Bulletin 100-31-284,
dated August 17, 2006; or Gulfstream Service

Bulletin 100-31-284, Revision 1, dated May
27, 2011. As of the effective date of this AD,
Gulfstream Service Bulletin 100-31-284,
Revision 1, dated May 27, 2011, must be used
to accomplish the actions required by this
paragraph.

(3) Within 250 flight hours after June 25,
2010 (the effective date of AD 2010-11-02,
Amendment 39-16307 (75 FR 28485, May 21,
2010)), but no later than within 6 months
after the effective date of this AD: Change the
wiring harness connecting the MED to the
WACLP, in accordance with the
Accomplishment Instructions of Gulfstream
Service Bulletin 100-31-284, dated August
17, 2006; or Gulfstream Service Bulletin 100—
31-284, Revision 1, dated May 27, 2011. As
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of the effective date of this AD, Gulfstream
Service Bulletin 100-31-284, Revision 1,
dated May 27, 2011, must be used to
accomplish the actions required by this
paragraph.

(4) Within 250 flight hours after June 25,
2010 (the effective date of AD 2010-11-02,
Amendment 39-16307 (75 FR 28485, May 21,
2010)), but no later than within 6 months
after the effective date of this AD: Verify that
the log of modification of the relevant AFM
includes a reference to MOD G1-20052, and,
if no reference is found, revise the log of
modification of the AFM to include a
reference to the modification.

(5) Doing the modifications specified in
paragraphs (h)(1), (h)(2), (h)(3), and (h)(4) of
this AD terminates the requirements of
paragraph (g) of this AD. After the
modifications have been done, the AFM
limitation required by paragraph (g) of this
AD may be removed from the AFM.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Stafford, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-1622; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on September 10, 2013.

(i) Gulfstream Service Bulletin 100-31—
284, Revision 1, dated May 27, 2011.

(ii) Reserved.

(4) The following service information was
approved for IBR on June 25, 2010 (75 FR
28485, May 21, 2010).

(i) Gulfstream Service Bulletin 100-31—
284, dated August 17, 2006.

(ii) Honeywell Service Bulletin 80-0548—
31-0001, dated April 1, 2006.

(iii) Honeywell Service Bulletin 80-0548—
31-0002, dated March 1, 2006.

(iv) Honeywell Service Bulletin 80-5090—
31-0001, dated March 1, 2006.

(5) For service information identified in
this AD, contact Gulfstream Aerospace
Corporation, P.O. Box 2206, Mail Station D—
25, Savannah, Georgia 31402—-2206;
telephone 800-810-4853; fax 912-965-3520;
email pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical_pubs/pubs/index.htm.

(6) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 9,
2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18768 Filed 8-5-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1156; Directorate
Identifier 2011-NM-205-AD; Amendment
39-17500; AD 2013-13-12]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2000-06—
13 R1, which applied to certain The
Boeing Company Model 737-200,
—200C, —300, and —400 series airplanes.
AD 2000-06-13 R1 required repetitively
inspecting for cracking of the corners of
the door frame and the cross beams of
the aft cargo door, and corrective actions
if necessary. AD 2000-06-13 R1 also
required modifying the aft cargo door,
which terminates the repetitive
inspections. This new AD adds

airplanes to the applicability, adds
inspections and related investigative
and corrective actions, revises certain
inspection types, and reduces a certain
compliance time for modifying the
doors. This AD was prompted by reports
of cracking in the forward and aft corner
frames of the aft cargo door and in the
lower cross beam. We are issuing this
AD to prevent fatigue cracking of the
corners of the door frame and the cross
beams of the aft cargo door, which could
result in rapid depressurization of the
airplane.

DATES: This AD is effective September
10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of September 10, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of May 9, 2000 (65 FR 17583,
April 4, 2000).

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of December 24, 1998 (63 FR
67769, December 9, 1998).

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766—-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98057-3356.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
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Washington 98057-3356; phone: 425—
917-6450; fax: 425-917-6590; email:
alan.pohl@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2000—-06—13 R1,
Amendment 39-12317 (66 FR 36146,
July 11, 2001), which revised AD 2000—
06-13, Amendment 39-11654 (65 FR
17583, April 4, 2000). AD 2000-06-13
superseded AD 98-25-06, Amendment
39-10931 (63 FR 67769, December 9,
1998). AD 2000-06-13 R1 applied to the
specified products. The NPRM
published in the Federal Register on
December 4, 2012 (77 FR 71723). The
NPRM proposed to continue to require
repetitively inspecting for cracking of
the corners of the door frame and the
cross beams of the aft cargo door; doing
corrective actions if necessary; and
modifying the aft cargo door, which
terminates the repetitive inspections.
The NPRM also proposed to add
airplanes to the applicability, add
inspections and related investigative
and corrective actions, revise certain
inspection types, and reduce a certain
compliance time for modifying the
doors.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (77 FR 71723,
December 4, 2012) and the FAA’s
response to each comment.

Request To Revise Compliance Time

Boeing requested that we revise
paragraph (o) of the NPRM (77 FR
71723, December 4, 2012), which
specified the compliance time by
referring to paragraph 1.E. of Boeing
Alert Service Bulletin 737-52A1153,
dated July 13, 2011. Boeing requested
that we change this compliance time to
“4,500 door flight cycles after the
effective date of this AD” to avoid a
potential conflict with other compliance
times in the NPRM. Boeing explained a
scenario in which an operator could
comply with paragraph (o) of the NPRM
within the required compliance time,
but then be immediately out of
compliance with the proposed
inspection in paragraphs (p) and (q) of
the NPRM.

We partially agree with the request.
As written, the compliance time in
paragraph (o) of the NPRM (77 FR
71723, December 4, 2012) could result
in a compliance conflict with other
requirements of this AD for doors
subject to Boeing Alert Service Bulletin

737-52A1079, Revision 7, dated
December 17, 2010. We disagree,
however, with Boeing’s requested
compliance time, which would be
unnecessarily more restrictive on
operators. Also, the referenced doors
that have accumulated fewer than
27,000 total flight cycles should be
provided the same compliance time as
doors subject to Boeing Alert Service
Bulletin 737-52A1153, dated July 13,
2011. We have therefore revised
paragraphs (p) and (q) in this final rule
to change the compliance time to a
threshold of 27,000 total flight cycles on
the door, with a grace period of 4,500
flight cycles. Since paragraph (u)(4) of
the NPRM is therefore no longer
necessary, we have removed that
paragraph from this final rule.

Request To Revise Requirement To
Determine Door Configuration

Southwest Airlines (SWA) requested
that we revise paragraph (o) of the
NPRM (77 FR 71723, December 4, 2012),
which specified to “Inspect the door to
determine the configuration, in
accordance with the Accomplishment
Instructions of Boeing Alert Service
Bulletin 737-52A1153, dated July 13,
2011.” SWA considered that the intent
of this proposed requirement could be
accomplished by records research
instead of a physical inspection. The
commenter noted that the
Accomplishment Instructions of this
service bulletin specify only identifying
the part number of the aft cargo door
assembly, and does not specify a
method of accomplishment.

We agree with the commenter that a
records review is acceptable in lieu of
accomplishing an inspection to
determine the configuration of the door.
We have changed paragraph (o)
accordingly in this final rule.

Request To Refer To Revised Service
Information

All Nippon Airways (ANA) and
Boeing requested that we revise the
NPRM (77 FR 71723, December 4, 2012)
to also refer to Boeing Special Attention
Service Bulletin 737-52-1154, Revision
1, dated August 3, 2011, in all locations
where Boeing Service Bulletin 737-52—
1154, dated December 17, 2010, is cited.
The commenters noted that some
locations of the NPRM referred to only
the original version, but other
paragraphs referred to the original
version ‘‘as revised by Boeing Special
Attention Service Bulletin 737-52—
1154, Revision 1, dated August 3,
2011.”

We agree with the commenter and
have revised paragraphs (r)(2) and (u)(2)
in this final rule to also add “as revised

by Boeing Special Attention Service
Bulletin 737-52-1154, Revision 1, dated
August 3, 2011,” after the original
service bulletin citation.

Request To Clarify Access Procedures

ANA noted that paragraph (s) of the
NPRM (77 FR 71723, December 4, 2012)
identified certain Parts in the
Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1153,
dated July 13, 2011, for compliance with
the proposed requirements. ANA stated
that Part 2, which was not identified in
paragraph (s) of the NPRM, provides
access procedures. ANA questioned
whether the AD required specific
procedures for access.

We agree, and have added new
paragraph (u)(4) in this final rule to
clarify that the access and restoration
procedures specified in the referenced
service information are not required by
this AD.

Request To Clarify Required Part
References for Compliance

ANA noted that paragraph (t) of the
NPRM (77 FR 71723, December 4, 2012)
referred to Parts 1, 3, 4, 7, and 8 of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1153,
dated July 13, 2011. Table 3 and Table
4 of that service bulletin also refer to
Parts 5 and 6 of that service bulletin.
ANA questioned whether operators
might do Part 5 and Part 6, which
describe the preventive modification
procedures, if no cracks are found. To
avoid the need for requests for
alternative methods of compliance
(AMOCs) regarding this proposed
requirement, ANA requested that we
revise paragraph (t) of the NPRM to
clarify that compliance is “in
accordance with Parts 1, 2, 3, 4, 5, 6, 7,
and 8” of that service bulletin.

We disagree with the commenter.
Paragraph (s) requires actions in
accordance with Parts 5 and 6 of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1153,
dated July 13, 2011. Paragraph (t) of this
AD requires other actions, done in
accordance with Parts 1, 3, 4, 7, and 8
of that service bulletin. We find it
unnecessary to change this AD
regarding this issue.

Request To Exclude Certain
Supplemental Structural Inspections

Paragraph (v) of the NPRM (77 FR
71723, December 4, 2012) would
provide relief from certain supplemental
structural inspections specified in
Boeing Alert Service Bulletin 737—
52A1153, dated July 13, 2011, and
Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December
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17, 2010. Boeing requested that we
revise paragraph (v) of the NPRM to also
provide relief from the supplemental
structural inspections specified in Table
5 of paragraph 1.E., “Compliance,” of
Boeing Service Bulletin 737-52-1154,
dated December 17, 2010. Boeing noted
that the NPRM would require inspection
of the adjacent cross beam if cracks are
found in the lower cross beam, and
repair of any cracked adjacent cross
beam, in accordance with Boeing
Service Bulletin 737-52—-1154, dated
December 17, 2010, but the damage-
tolerance inspections associated with
that repair are not mentioned.

We agree with the request. We have
revised paragraph (v) in this final rule
to also include reference to Table 5 of
Boeing Service Bulletin 737-52—-1154,
dated December 17, 2010.

Request To Delay Final Rule Pending
Revised Service Information

ANA stated that Boeing was in the
process of revising Boeing Service
Bulletins 737-52—-1153 and 737-52—
1154 based on ANA’s validation. ANA
requested that we cite the revised

service information, if it is available
before the final rule is issued, to reduce
additional burden for Boeing and the
operators. Boeing reported that Boeing
Service Bulletin 737-52—1154 was being
revised to add extra material to the
repair parts to address issues regarding
repair kits found during the validation
of the bulletin.

We disagree to delay issuance of the
final rule pending issuance of revised
service information. Accomplishing the
service information specified in this AD
addresses the identified unsafe
condition. When the revised service
bulletins are presented to us for review,
however, we might consider approving
them as AMOC:s for this AD. We have
not changed this final rule regarding
this issue.

Additional Changes Made to This AD

We have revised paragraph (v) and
Note 2 to paragraph (v) of this final rule.
We have designated paragraph (v) as
paragraph (v)(1) of this final rule, and
have reidentified Note 2 to paragraph (v)
as paragraph (v)(2) of this final rule.

ESTIMATED COSTS

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
71723, December 4, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 71723,
December 4, 2012).

We also determined that these
changes will not increase the economic

burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 581
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Number of air-
Action Labor cost Parts cost Cost per product planes of U.S. Cost on U.S. operators
registry
Detailed inspection (re- 2 work-hours x $85 per $0 | $170 per inspection cycle 494 | $83,890 per inspection
tained action). hour = $170 per in- cycle.
spection cycle.
High frequency eddy cur- | 4 work-hours x $85 per 0 | $340 per inspection cycle 494 | $167,960 per inspection
rent inspection (retained hour = $340 per in- cycle.
action). spection cycle.
Modification (retained ac- | 144 work-hours x $85 5,430 | $17,670 .cceeeveeeeree, 494 | $8,728,980.
tion). per hour = $12,240.
Determination of door 1 work-hour x $85 per 0] 885 oo 581 | $49,385.
configuration (new ac- hour = $85.
tion).
Inspections (new action) .. | 6 work-hours x $85 per 0 | $510 per inspection cycle 581 | $296,310 per inspection
hour = $510 per in- cycle.
spection cycle.
Modification (new action) | 59 work-hours x $85 per 30,536 | $35,551 ..cccveceveeieeciienen, Unknown.
hour = $5,015.

*The number of airplanes that require this modification depends on no cracking being found during a certain inspection.

We estimate the following costs to do
any necessary related investigative and
corrective actions that would be

required based on the results of the
inspections. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these actions:

: Cost per
Action Labor cost Parts cost product
Related investigative and corrective actions ................ 59 work-hours x $85 per hour = $5,015 ......c.cocccevenene $30,536 $35,551

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
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Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2000-06-13 R1, Amendment 39-12317
(66 FR 36146, July 11, 2001), and adding
the following new AD:

2013-13-12 The Boeing Company:
Amendment 39-17500 ; Docket No.
FAA-2012-1156; Directorate Identifier
2011-NM-205—-AD.

(a) Effective Date
This AD is effective September 10, 2013.

(b) Affected ADs

This AD supersedes AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001).

(c) Applicability
This AD applies to all The Boeing
Company Model 737-200, —200C, —300,

—400, and —500 series airplanes, certificated
in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 52, Doors.

(e) Unsafe Condition

This AD was prompted by reports of
cracking in the forward and aft corner frame
of the aft cargo door and in the lower cross
beam. We are issuing this AD to prevent
fatigue cracking of the corners of the door
frame and the cross beams of the aft cargo
door, which could result in rapid
depressurization of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Affected Airplanes for Retained
Paragraphs

Paragraphs (h), (i), (j), (k), and (1) of this AD
are restated from AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001). These paragraphs apply to Model 737—
200 and —200C series airplanes, line numbers
6 through 873 inclusive; and Model 737-200,
—200G, —300, and —400 series airplanes, line
numbers 874 through 1642 inclusive;
equipped with an aft cargo door having
Boeing part number (P/N) 65-47952—1 or P/
N 65—47952—524, excluding airplanes
identified in paragraphs (g)(1) and (g)(2) of
this AD.

(1) Those airplanes on which that door has
been modified as specified in Boeing Service
Bulletin 737-52-1079. Or,

(2) Those airplanes on which the door
assembly having P/N 65-47952-524 includes
four straps (P/Ns 65—47952-139, 65—-47952—
140, 65—47952—141, and 65—47952—142) and
a thicker lower cross beam web (P/N 65—
47952-157).

(h) Retained Inspections and Corrective
Actions

This paragraph restates the actions
required by paragraph (a) of AD 2000-06—13
R1, Amendment 39-12317 (66 FR 36146, July
11, 2001), with revised service information.
For airplanes identified in paragraph (g) of
this AD: Within 90 days or 700 flight cycles
after December 24, 1998 (the effective date of
AD 98-25—-06, Amendment 39-10931 (63 FR
67769, December 9, 1998)), whichever occurs
later, perform an internal detailed visual
inspection to detect cracking of the corners
of the door frame and the cross beams of the
aft cargo door, in accordance with Boeing
Service Bulletin 737-52—-1079, Revision 5,
dated May 16, 1996; Boeing Alert Service
Bulletin 737-52A1079, Revision 6, dated
November 18, 1999; or Boeing Alert Service
Bulletin 737-52A1079, Revision 7, dated
December 17, 2010. Accomplishment of the

modification required by paragraph (1) of this
AD constitutes terminating action for the
repetitive inspection requirements of this
paragraph. Doing the inspections required by
paragraph (p) or (s) of this AD terminates the
inspections required by this paragraph.

(1) If no cracking is detected, accomplish
the requirements of either paragraph (h)(1)(i)
or (h)(1)(ii) of this AD.

(i) Repeat the internal visual inspection
thereafter at intervals not to exceed 4,500
flight cycles. Or

(ii) Prior to further flight, modify the
corners of the door frame and the cross
beams of the aft cargo door, in accordance
with Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996; Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this
AD.

(2) If any cracking is detected in the upper
or lower cross beams, prior to further flight,
modify the cracked beam, in accordance with
Part I of the Accomplishment Instructions of
Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996; Part I of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this AD
for the modified beam.

(3) If any cracking is detected in the
forward or aft upper door frame, prior to
further flight, repair the frame and modify
the corners of the door frame of the aft cargo
door, in accordance with Part I of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52-1079, Revision 5,
dated May 16, 1996; Part I of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010; except as provided
by paragraph (i) of this AD. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this AD
for the upper door frame.

(4) If any cracking is detected in the
forward or aft lower door frame, prior to
further flight, replace the damaged frame
with a new frame, and modify the corners of
the door frame of the aft cargo door, in
accordance with Part I of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52-1079, Revision 5,
dated May 16, 1996; Part I of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
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action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this AD
for the lower door frame.

(i) Retained Exception for Certain Actions
Specified in Paragraphs (h) and (1) of This
AD

This paragraph restates the requirement of
paragraph (b) of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001). For actions required by paragraphs (h)
and (1) of this AD: Where Boeing Service
Bulletin 737-52—1079, Revision 5, dated May
16, 1996; Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November 18,
1999; or Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December 17,
2010; specifies that certain repairs are to be
accomplished in accordance with
instructions received from Boeing, this AD
requires that, prior to further flight, such
repairs be accomplished in accordance with
a method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
using a method approved in accordance with
the procedures specified in paragraph (x) of
this AD.

(j) Retained Corrective Actions for Certain
Cracking Found During Inspection Required
by Paragraph (h) of This AD

This paragraph restates the corrective
action required by paragraph (c) of AD 2000—
06—13 R1, Amendment 39-12317 (66 FR
36146, July 11, 2001), with revised service
information. If any cracking of the outer
chord of the upper or lower cross beams of
the aft cargo door is detected during any
inspection required by paragraph (h) of this
AD, prior to further flight, accomplish the
repair specified in paragraph (j)(1), (j)(2),
(§)(3), or (j)(4) of this AD. For a repair method
to be approved, as required by paragraphs
(§)(1), G)(3), and (j)(4) of this AD, the approval
letter must specifically reference this AD.

(1) Repair in accordance with a method
approved by the Manager, Seattle ACO.

(2) Repair in accordance with Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010.

(3) Repair in accordance with data meeting
the type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the FAA to make such
findings.

(4) Repair in accordance with a method
approved by the Boeing Commercial
Airplanes Organization Designation
Authorization (ODA) whom we have
authorized to make those findings.

(k) Retained Inspections and Corrective
Actions for Airplanes Identified in
Paragraph (g) of This AD

This paragraph restates the actions
required by paragraph (d) of AD 2000-06—13
R1, Amendment 39-12317 (66 FR 36146, July
11, 2001), with revised service information.
For airplanes identified in paragraph (g) of
this AD: Within 4,500 flight cycles or 1 year
after May 9, 2000 (the effective date of AD
2000-06-13, Amendment 39-11654 (65 FR
17583, April 4, 2000), whichever occurs later,
perform a high frequency eddy current

inspection (HFEC) to detect cracking of the
four corners of the door frame of the aft cargo
door, using a method approved in accordance
with the procedures specified in paragraph
(x) of this AD, or in accordance with Boeing
Alert Service Bulletin 737-52A1079,
Revision 6, dated November 18, 1999; or
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010.
Accomplishment of the modification
required by paragraph (1) of this AD
constitutes terminating action for the
repetitive inspection requirements of this
paragraph. Doing the inspections required by
paragraph (p) or (s) of this AD terminates the
inspections required by this paragraph.

Note 1 to paragraph (k) of this AD:
Additional guidance for the inspection can
be found in Boeing 737 Nondestructive Test
Manual, Part 6, Chapter 51-00-00 (Figure 4
or Figure 23).

(1) If no cracking of the corners of the door
frame of the aft cargo door is detected, repeat
the HFEC inspections thereafter at intervals
not to exceed 4,500 flight cycles until
accomplishment of the modification
specified in paragraph (1) of this AD.

(2) If any cracking of the corners of the
door frame of the aft cargo door is detected,
prior to further flight, replace the damaged
frame with a new frame, and modify the four
corners of the door frame, in accordance with
Part IT and Part III of the Accomplishment
Instructions of Boeing Service Bulletin 737—
52-1079, Revision 5, dated May 16, 1996;
Part IT and Part III of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1079, Revision 6, dated November
18, 1999; or Part III and Part IV of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (k)(1) of this AD
for that door frame.

(1) Retained Terminating Action for
Inspections Specified in Paragraphs (h) and
(k) of This AD

This paragraph restates the action required
by paragraph (e) of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001), with revised service information. For
airplanes identified in paragraph (g) of this
AD: Within 4 years or 12,000 flight cycles
after August 15, 2001 (the effective date of
AD 2000-06—13 R1), whichever occurs later,
modify the four corners of the door frame and
the cross beams of the aft cargo door, in
accordance with Part II of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52—-1079, Revision 5,
dated May 16, 1996; Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part III of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of that modification constitutes terminating
action for the repetitive inspection
requirements of paragraphs (h) and (k) of this
AD.

(m) Retained Method of Compliance

This paragraph restates the method of
compliance of Note 3 of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001). Accomplishment of the modification
required by paragraph (a) of AD 90-06-02,
Amendment 39-6489 (55 FR 8372, March 7,
1990), is considered acceptable for
compliance with the requirements of
paragraph (1) of this AD.

(n) Retained Credit for Previous Actions

This paragraph restates the credit given for
service information specified in Note 4 of AD
2000-06-13 R1, Amendment 39-12317 (66
FR 36146, July 11, 2001). This paragraph
provides credit for the modification of the
corners of the door frame and the cross
beams of the aft cargo door required by
paragraph (1) of this AD, if the modification
was accomplished prior to August 15, 2001
(the effective date of AD 2000-06-13 R1),
using Boeing Service Bulletin 737-52—-1079,
dated December 16, 1983; Revision 1, dated
December 15, 1988; Revision 2, dated July 20,
1989; Revision 3, dated May 17, 1990; or
Revision 4, dated February 21, 1991.

(o) New Requirement for Determining Door
Configuration

At the applicable time specified in Table
1 of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1153, dated
July 13, 2011, except as provided by
paragraph (u)(1) of this AD: Inspect to
determine the configuration of the aft cargo
door, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1153, dated July 13,
2011. A review of airplane maintenance
records is acceptable in lieu of this
inspection if the configuration of the cargo
door can be conclusively determined from
that review.

(p) New Requirements for Certain Doors
Subject to Boeing Alert Service Bulletin 737-
52A1079, Revision 7, Dated December 17,
2010

If, during the inspection required by
paragraph (o) of this AD, any door is
determined to be from any airplane having
line numbers 6 through 873 inclusive, and
neither the modification nor the repair
specified in any service bulletin identified in
paragraphs (p)(1) through (p)(7) of this AD
has been done as of the effective date of this
AD: Do a one-time HFEC and a one-time
ultrasonic inspection for cracking of the
upper and lower corner frames and the upper
and lower cross beams, and do all applicable
related investigative and corrective actions,
in accordance with Parts II, III, IV, and VI of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010; and, as
applicable, the Accomplishment Instructions
of Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service
Bulletin 737-52—1154, Revision 1, dated
August 3, 2011; except as provided by
paragraphs (u)(2) and (u)(3) of this AD. Do
the inspections before the accumulation of
27,000 total flight cycles on the door, or
within 4,500 door flight cycles after the
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effective date of this AD, whichever occurs
later (for airplanes on which the door flight
cycles are known); or within 4,500 flight
cycles after the effective date of this AD (for
airplanes on which door flight cycles are not
known). Do all applicable related
investigative and corrective actions before
further flight. If no cracking is found during
the initial inspections, before further flight,
do the modification in accordance with Part
1II of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010. Doing
the inspection specified in this paragraph
terminates the inspections required by
paragraphs (h) and (k) of this AD.

(1) Boeing Service Bulletin 737-52-1079,
dated December 16, 1983.

(2) Boeing Service Bulletin 737-52-1079,
Revision 1, dated December 15, 1988.

(3) Boeing Service Bulletin 737-52-1079,
Revision 2, dated July 20, 1989.

(4) Boeing Service Bulletin 737-52-1079,
Revision 3, dated May 17, 1990.

(5) Boeing Service Bulletin 737-52-1079,
Revision 4, dated February 21, 1991.

(6) Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996.

(7) Boeing Service Bulletin 737-52A1079,
Revision 6, dated November 18, 1999.

(q) Requirements for All Doors Subject to
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, Dated December 17, 2010

If, during the inspection required by
paragraph (o) of this AD, any door is
determined to be from any airplane having
line numbers 6 through 873 inclusive: Before
the accumulation of 27,000 total flight cycles
on the door, or within 4,500 door flight
cycles after the effective date of this AD,
whichever occurs later, (for airplanes on
which the door flight cycles are known); or
within 4,500 flight cycles after the effective
date of this AD (for airplanes on which door
flight cycles are not known); inspect the
lower corner frames to determine if the door
has reinforcement angles, P/N 65C25180-9,
—43, -10, —11, or —12, that were installed as
specified in any service bulletin identified in
paragraphs (q)(1) through (q)(5) of this AD. If
any affected reinforcement angle is found, do
a one-time general visual inspection for edge
margin and do a detailed inspection for
cracks; in accordance with Part V of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010.

(1) Boeing Service Bulletin 737-52-1079,
dated December 16, 1983.

(2) Boeing Service Bulletin 737-52-1079,
Revision 1, dated December 15, 1988.

(3) Boeing Service Bulletin 737-52-1079,
Revision 2, dated July 20, 1989.

(4) Boeing Service Bulletin 737-52-1079,
Revision 3, dated May 17, 1990.

(5) Boeing Service Bulletin 737-52-1079,
Revision 4, dated February 21, 1991.

(r) Corrective Actions for Inspections
Specified in Paragraph (q) of This AD

If, during any inspection required by
paragraph (q) of this AD, any crack is found,
or if any edge margin does not meet the
specification identified in Part V of the
Accomplishment Instructions of Boeing Alert

Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010, before further
flight, do the actions specified in paragraphs
(r)(1), (r)(2), and (r)(3) of this AD.

(1) Replace the corner reinforcement angle,
in accordance with Part III of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010.

(2) Do a one-time detailed inspection or
HFEC inspection for cracking at the forward
and aft ends of cross beam D, in accordance
with Part 1 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-52—-1154, dated
December 17, 2010; or Boeing Special
Attention Service Bulletin 737-52-1154,
dated December 17, 2010, as revised by
Boeing Special Attention Service Bulletin
737-52—-1154, Revision 1, dated August 3,
2011. If any cracking is found, before further
flight, do all applicable repairs in accordance
with the Accomplishment Instructions of
Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010; or
Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service
Bulletin 737-52-1154, Revision 1, dated
August 3, 2011, except as provided by
paragraph (u)(2) of this AD.

(3) Do a one-time detailed inspection or
ultrasonic inspection for cracking on the
frames, in accordance with Part 2 (detailed
inspection) or Part 8 (ultrasonic inspection)
of the Accomplishment Instructions of
Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service
Bulletin 737-52-1154, Revision 1, dated
August 3, 2011. If any cracking is found,
before further flight, replace the frame in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1079, Revision 7, dated December
17, 2010.

(s) Requirements for Doors Subject to Boeing
Alert Service Bulletin 737-52A1153, Dated
July 13, 2011

If, during the action required by paragraph
(o) of this AD, a door is determined to be
from an airplane having line numbers 874
and subsequent: At the applicable time
specified in Tables 1 and 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
except as provided by paragraph (u)(1) of this
AD, do high frequency and detailed
inspections for cracks in the forward and aft
ends of cross beam E, and do all applicable
related investigative and corrective actions,
in accordance with Parts 1, 3, 4, 5, and 6 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1153, dated
July 13, 2011; and, as applicable, the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-52—
1154, dated December 17, 2010, as revised by
Boeing Special Attention Service Bulletin
737-52—-1154, Revision 1, dated August 3,
2011; except as provided by paragraph (u)(2)
of this AD. Do all applicable related
investigative and corrective actions at the
applicable time specified in Tables 1 and 2
of paragraph 1.E., “Compliance,” of Boeing

Alert Service Bulletin 737-52A1153, dated
July 13, 2011, except as provided by
paragraph (u)(1) of this AD. If no cracking is
found during the inspections specified in
Boeing Alert Service Bulletin 737-52A1153,
dated July 13, 2011, at the applicable time
specified in Tables 1 and 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
except as provided by paragraph (u)(1) of this
AD, do the modification in accordance with
Parts 5 and 6, as applicable, of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1153, dated July 13,
2011. Repeat the inspections thereafter at the
times specified in Tables 1 and 2 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1153, dated
July 13, 2011, until the preventative
modification or repair is done to both ends
of cross beam E in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1153, dated July 13,
2011. Doing the inspection specified in this
paragraph terminates the inspections
required by paragraphs (h) and (k) of this AD.

(t) One Time Inspections for Doors Subject
to Boeing Alert Service Bulletin 737-
52A1153, Dated ]uly 13, 2011

If, during the actions required by paragraph
(o) of this AD, a door is determined to be
from an airplane having line numbers 874
and subsequent: At the applicable time
specified in Tables 3 and 4 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
except as provided by paragraph (u)(1) of this
AD, do a one-time ultrasonic inspection of
the frame and a detailed inspection of the
reinforcing angle for cracks of the forward
and aft ends of cross beam E, and do all
applicable related investigative and
corrective actions, in accordance with Parts
1, 3,4, 7, and 8 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1153, dated July 13, 2011; and, as
applicable; the Accomplishment Instructions
of Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service
Bulletin 737-52-1154, Revision 1, dated
August 3, 2011; except as provided by
paragraph (u)(2) of this AD. Do all applicable
related investigative and corrective actions
before further flight.

(u) Service Information Exceptions

The following exceptions apply to this AD.

(1) Where paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-52A1153,
dated July 13, 2011, specifies a compliance
time “‘after the original issue date of this
service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(2) Where Boeing Special Attention Service
Bulletin 737-52—1154, dated December 17,
2010; and Boeing Special Attention Service
Bulletin 737-52—1154, dated December 17,
2010, as revised by Boeing Special Attention
Service Bulletin 737-52-1154, Revision 1,
dated August 3, 2011, specify to contact
Boeing for repair, before further flight, repair
using a method approved in accordance with
the procedures specified in paragraph (x) of
this AD.
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(3) Where Boeing Alert Service Bulletin
737-52A1079, Revision 7, dated December
17, 2010, specifies to contact Boeing for
repair, before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (x) of this
AD.

(4) This AD does not require
accomplishment of the access and restoration
procedures identified in the Work
Instructions of Boeing Alert Service Bulletin
737-52A1079, Revision 7, dated December
17, 2010; Boeing Alert Service Bulletin 737—
52A1153, dated July 13, 2011; Boeing Special
Attention Service Bulletin 737-52—-1154,
dated December 17, 2010; and Boeing Special
Attention Service Bulletin 737-52—-1154,
dated December 17, 2010, as revised by
Boeing Special Attention Service Bulletin
737-52—1154, Revision 1, dated August 3,
2011.

(v) Supplemental Structural Inspections

(1) The supplemental structural
inspections specified in Tables 5 and 6 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1153, dated
July 13, 2011; and Tables 3 and 4 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010; and
Table 5 of paragraph 1.E., “Compliance,” of
Boeing Service Bulletin 737-52—-1154, dated
December 17, 2010, as revised by Boeing
Special Attention Service Bulletin 737-52—
1154, Revision 1, dated August 3, 2011, are
not required by this AD.

(2) The damage tolerance inspections
specified in Tables 5 and 6 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011;
and Tables 3 and 4 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1079, Revision 7, dated
December 17, 2010; and Table 5 of paragraph
1.E., “Compliance,” of Boeing Service
Bulletin 737-52-1154, dated December 17,
2010, as revised by Boeing Special Attention
Service Bulletin 737-52—-1154, Revision 1,
dated August 3, 2011; may be used in
support of compliance with section
121.1109(c)(2) or 129.109(b)(2) of the Federal
Aviation Regulations (14 CFR 121.1109(c)(2)
or 14 CFR 129.109(b)(2)). The corresponding
actions specified in the Accomplishment
Instructions and figures of Boeing Alert
Service Bulletin 737-52A1153, dated July 13,
2011; and Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December 17,
2010; are not required by this AD.

(w) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraphs (p), (q), and
(r) of this AD, if the actions were
accomplished before the effective date of this
AD using any service information specified
in paragraph (w)(1)(i), (w)(1)(ii), (w)(1)(iii),
(w)(1)(iv), (w)(1)(v), (w)(1)(vi), or (w)(1)(vii)
of this AD.

(i) Boeing Service Bulletin 737-52-1079,
dated December 16, 1983.

(ii) Boeing Service Bulletin 737-52-1079,
Revision 1, dated December 15, 1988.

(iii) Boeing Service Bulletin 737-52-1079,
Revision 2, dated July 20, 1989.

(iv) Boeing Service Bulletin 737-52-1079,
Revision 3, dated May 17, 1990.

(v) Boeing Service Bulletin 737-52-1079,
Revision 4, dated February 21, 1991.

(vi) Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996.

(vii) Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November 18,
1999.

(2) This paragraph provides credit for
actions required by paragraphs (s) and (t) of
this AD, if the actions were accomplished
before the effective date of this AD using
Boeing Service Bulletin 737-52-1154, dated
December 17, 2010, provided that any
alternative detailed inspections specified in
Part 17 of the Accomplishment Instructions
of Boeing Service Bulletin 737-52-1154,
dated December 17, 2010, were done in
accordance with Part 11 of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52—-1154, dated
December 17, 2010.

(x) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2000-06-13,
Amendment 39-11654 (65 FR 17583, April 4,
2000); and AD 2000-06-13 R1, Amendment
39-12317 (66 FR 36146, July 11, 2001); are
approved as AMOG:s for the corresponding
requirements of this AD.

(y) Related Information

For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6450; fax: 425-917—
6590; email: alan.pohl@faa.gov.

(z) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on September 10, 2013.

(i) Boeing Alert Service Bulletin 737—
52A1153, dated July 13, 2011.

(ii) Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December 17,
2010.

(iii) Boeing Special Attention Service
Bulletin 737-52-1154, dated December 17,
2010.

(iv) Boeing Special Attention Service
Bulletin 737-52-1154, Revision 1, dated
August 3, 2011.

(4) The following service information was
approved for IBR on May 9, 2000 (65 FR
17583, April 4, 2000).

(i) Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November 18,
1999.

(ii) Reserved.

(5) The following service information was
approved for IBR on December 24, 1998 (63
FR 67769, December 9, 1998).

(i) Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996.

(ii) Reserved.

(6) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com.

(7) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98057-3356. For information on the
availability of this material at the FAA, call
425-227-1221.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on June 18,
2013.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18765 Filed 8-5—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket No. USCG-2012-1057]
RIN 1625-AA08; AA0O

Special Local Regulations and Safety
Zones; Recurring Events in Northern
New England

AGENCY: Coast Guard, DHS.
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ACTION: Final rule.

SUMMARY: The Coast Guard is updating
special local regulations and permanent
safety zones in the Coast Guard Captain
of the Port Northern New England Zone
for annual recurring marine events.
When these special local regulations or
safety zones are activated and subject to
enforcement this rule will restrict
vessels from portions of water areas
during these annual recurring events.
The revised special local regulations
and safety zones will expedite public
notification of events, and ensure the
protection of the maritime public and
event participants from the hazards
associated with these annual recurring
events.

DATES: This rule is effective September
5, 2013.

This rule will be enforced during
dates and times specified in TABLES 1
and 2.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2012-1057 and are
available online by going to http://
www.regulations.gov, inserting “USCG—
2012-1057" in the “SEARCH” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ensign Elizabeth Morris,
Waterways Management Division at
Coast Guard Sector Northern New
England, telephone 207-767-0398,
email Elizabeth.V.Morris@uscg.mil. If
you have questions on viewing the
docket, call Barbara Hairston, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

A. Regulatory History and Information

On Tuesday, March 22, 2013, the
Coast Guard published a notice of
proposed rulemaking (NPRM) entitled
“Special Local Regulations and Safety
Zones; Recurring Events in Northern
New England” in the Federal Register.
We received no comments or requests
for a public meeting on the proposed
rule.

B. Basis and Purpose

The legal basis for this rule is 33
U.S.C. 1231, 1233; 46 U.S.C. Chapter

701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, and 160.5; Public Law 107—
295, 116 Stat. 2064; and Department of
Homeland Security Delegation No.
0170.1, which collectively authorize the
Coast Guard to define regulatory safety
zones and special local regulations.

Swim events, fireworks displays, and
marine events are held on an annual
recurring basis on the navigable waters
within the Coast Guard COTP Northern
New England Zone. In the past, the
Coast Guard has established special
local regulations, regulated areas and
safety zones for these annual recurring
events on a case by case basis to ensure
the protection of the maritime public
and event participants from the hazards
associated with these events. The Coast
Guard has not received public
comments or concerns regarding the
impact to waterway traffic from these
annually recurring events.

This rulemaking updates the existing
regulation in order to meet the Coast
Guard’s intended purpose of ensuring
safety during these events.

C. Background

The Coast Guard is amending 33 CFR
100.120 (Special Local Regulations) and
33 CFR 165.171 (Safety Zones).

The rule updates the list of annual
recurring events listed in the attached
TABLES in the Coast Guard COTP
Northern New England Zone. The
TABLES provide the event name,
sponsor, and type, as well as
approximate dates and locations of the
events. The specific times, dates,
regulated areas, and enforcement period
for each event will be provided through
the Local Notice to Mariners, Broadcast
Notice to Mariners or through a Notice
of Enforcement published in the Federal
Register.

D. Discussion of the Final Rule and
Comments

The Coast Guard did not receive any
comments in response to the NPRM
published in the Federal Register on
Tuesday, March 22, 2013. Therefore, the
Coast Guard did not change anything in
the final regulation because there were
no comments.

E. Regulatory Analyses

The Coast Guard developed this
proposed rule after considering
numerous statutes and executive orders
related to rulemaking. Below we
summarize our analyses based on these
statutes or executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory

Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be minimal. Although this
regulation may have some impact on the
public, the potential impact will be
minimized for the following reasons:
The Coast Guard is only modifying an
existing regulation to account for new
information.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: owners or operators of vessels
intending to transit, fish, or anchor in
the areas where the listed annual
recurring events are being held.

The rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: vessels will only be
restricted from safety zones and special
local regulation areas for a short
duration of time; vessels may transit in
portions of the affected waterway except
for those areas covered by the regulated
areas; and notifications will be made to
the local maritime community through
the Local Notice to Mariners and
Broadcast Notice to Mariners well in
advance of the events. In addition, this
action is only modifying an existing rule
which, in and of itself, did not have a
significant impact on a substantial
number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.



Federal Register/Vol. 78, No. 151/Tuesday, August 6, 2013/Rules and Regulations

47557

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
affects your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive

Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

11. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

12. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

TABLE TO §100.120

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraphs
(34)(g) and (34)(h) of the Instruction
since it involves establishment of safety
zones for marine related fireworks
events and special local regulations for
regattas, respectively. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 100 and 165 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.120, revise the TABLE TO
§100.120 to read as follows:

§100.120 Special Local Regulations;
Marine Events Held in the Coast Guard
Sector Northern New England Captain of
the Port Zone.

* * * * *

5.0

MAY

5.1 Champlain Bridge Celebration Flotilla Parade

o Event Type: Regatta and Boat Parade.



47558

Federal Register/Vol. 78, No. 151/Tuesday, August 6, 2013/Rules and Regulations

TABLE TO § 100.120—Continued

Sponsor: Lake Champlain Maritime Museum.
Date: A two day event on Saturday and Sunday during the third
weekend in May.*
Time (Approximate): 12:00 p.m. to 2:00 p.m. each day.
Location: The regulated area includes all waters of Lake Champlain
in the vicinity of the new bridge between Crown Point, New York and
Chimney Point, Vermont within the following points (NAD 83):
44°02'29” N, 073°26'26” W.
44°02'38” N, 073°25'58” W.
44°01’18” N, 073°24'08” W.
44°01'04” N, 073°24'31” W.

5.2 Tall Ships Visiting Portsmouth

Event Type: Regatta and Boat Parade.
Sponsor: Portsmouth Maritime Commission, Inc.
Date: A four day event from Friday through Monday on a weekend
between the 15th of May and the 15th of June.”
Time (Approximate): 9:00 a.m. to 8:00 p.m. each day.
Location: The regulated area includes all waters of Portsmouth Har-
bor, New Hampshire in the vicinity of Castle Island within the fol-
lowing points (NAD 83):

43°03'11” N, 070°42'26” W.

43°03'18” N, 070°41'51” W.

43°04’42” N, 070°42'11” W.

43°04'28” N, 070°44’12” W.

43°05’36” N, 070°45'56” W.

43°05'29” N, 070°46°09” W.

43°04’19” N, 070°44’16” W.

43°04'22” N, 070°42'33” W.

6.0

JUNE

6.1 Bar Harbor Blessing of the Fleet

Event Type: Regatta and Boat Parade.
Sponsor: Town of Bar Harbor, Maine.
Date: A one day event on a Sunday between the 15th of May and
the 15th of June.”
Time (Approximate): 12:00 p.m. to 1:30 p.m.
Location: The regulated area includes all waters of Bar Harbor,
Maine within the following points (NAD 83):
44°23'32” N, 068°12'19” W.
44°23’30” N, 068°12°00” W.
44°23'37” N, 068°12°00” W.
44°23'35” N, 068°12'19” W.

6.2 Charlie Begin Memorial Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Boothbay Harbor Lobster Boat Race Committee.
Date: A one day event on Saturday during the third weekend of
June.”
Time (Approximate): 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Boothbay Harbor,
Maine in the vicinity of John’s Island within the following points (NAD
83):

43°50'04” N, 069°38'37” W.

43°50'54” N, 069°38'06” W.

43°50'49” N, 069°37°50” W.

43°50'00” N, 069°3820” W.

6.3 Rockland Harbor Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Rockland Harbor Lobster Boat Race Committee.
Date: A one day event on Sunday during the third weekend of June.
Time (Approximate): 9:00 a.m. to 5:00 p.m.
Location: The regulated area includes all waters of Rockland Harbor,
Maine in the vicinity of the Rockland Breakwater Light within the fol-
lowing points (NAD 83):

44°05'59” N, 069°04'53” W.

44°06'43” N, 069°05'25” W.

44°06'50” N, 069°0505” W.

44°06’05” N, 069°04'34” W.

*

6.4 Windjammer Days Parade of Ships

Event Type: Tall Ship Parade.

Sponsor: Boothbay Region Chamber of Commerce.

Date: A one day event on last Wednesday of June.”

Time (Approximate): 12:00 p.m. to 5:00 p.m.

Location: The regulated area includes all waters of Boothbay Harbor,
Maine in the vicinity of Tumbler’s Island within the following points
(NAD 83):
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43°51’02” N, 069°37°33” W.
43°50'47” N, 069°37°31” W.
43°50'23” N, 069°37'57” W.
43°5001” N, 069°37°45” W.
43°5001” N, 069°38"31” W.
43°50'25” N, 069°38'25” W.
43°50'49” N, 069°37°45” W.

7.0

JULY

7.1 Moosabec Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Moosabec Boat Race Committee.
Date: A one day event held on July 4th.”
Time (Approximate): 10:00 a.m. to 12:30 p.m.
Location: The regulated area includes all waters of Jonesport, Maine
within the following points (NAD 83):
44°31'21” N, 067°36'44” W.
44°31'36” N, 067°36'47” W.
44°31’44” N, 067°35'36” W.
44°31'29” N, 067°35'33” W.

7.2 The Great Race

Event Type: Rowing and Paddling Boat Race.
Sponsor: Franklin County Chamber of Commerce.
Date: A one day event on a Sunday between the 15th of August and
the 15th of September.*
Time (Approximate): 10:00 a.m. to 12:30 p.m.
Location: The regulated area includes all waters of Lake Champlain
in the vicinity of Saint Albans Bay within the following points (NAD
83):

44°47'18” N, 073°1027” W.

44°47'10” N, 073°08'51” W.

7.3 Searsport Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Searsport Lobster Boat Race Committee.
Date: A one day event on the second Saturday of July.*
Time (Approximate): 9:00 a.m to 4:00 p.m.
Location: The regulated area includes all waters of Searsport Har-
bor, Maine within the following points (NAD 83):
44°26'50” N, 068°5520” W.
44°27°04” N, 068°55'26” W.
44°27'12” N, 068°54'35” W.
44°26'59” N, 068°54'29” W.

7.4 Stonington Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Stonington Lobster Boat Race Committee.
Date: A one day event on the second Saturday of July.*
Time (Approximate): 8:00 a.m. to 3:30 p.m.
Location: The regulated area includes all waters of Stonington,
Maine within the following points (NAD 83):
44°08'55” N, 068°40"12” W.
44°09'00” N, 068°40"15” W.
44°09'11” N, 068°39'42” W.
44°09'07” N, 068°39'39” W.

7.5 Mayor’'s Cup Regatta

Event Type: Sailboat Parade.
Sponsor: Plattsburgh Sunrise Rotary.
Date: A one day event on the second Saturday of July.*
Time (Approximate): 10:00 a.m. to 4:00 p.m.
Location: The regulated area includes all waters of Cumberland Bay
on Lake Champlain in the vicinity of Plattsburgh, New York within the
following points (NAD 83):
44°39'26” N, 073°26'25” W.
44°41'27” N, 073°23'12” W.

7.6 The Challenge Race

Event Type: Rowing and Paddling Boat Race.
Sponsor: Lake Champlain Maritime Museum.
Date: A one day event on the third Saturday of July.*
Time (Approximate): 11:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Lake Champlain
in the vicinity of Button Bay State Park within the following points
(NAD 83):
44°12'25” N, 073°22'32” W.
44°12°00” N, 073°21’42” W.
44°1219” N, 073°21'25” W.
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44°1316” N, 073°21'36” W.

7.7 Yarmouth Clam Festival Paddle Race

Event Type: Rowing and Paddling Boat Race.
Sponsor: Maine Island Trail Association.
Date: A one day event on the third Saturday of July.*
Time (Approximate): 8:00 a.m. to 4 p.m.
Location: The regulated area includes all waters in the vicinity of the
Royal River outlet and Lane’s Island within the following points (NAD
83):
43°47'47” N 070°08'40” W
43°47'50” N 070°07'13” W
43°47'06” N 070°07'32” W
43°47'17” N 070°0825” W

7.8 Friendship Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Friendship Lobster Boat Race Committee.
Date: A one day event on a Saturday on a weekend between the
15th of July and the 15th of August.*
Time (Approximate): 9:30 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Friendship Har-
bor, Maine within the following points (NAD 83):
43°57'51” N, 069°20'46” W.
43°58'14” N, 069°19'53” W.
43°58’19” N, 069°20°01” W.
43°5800” N, 069°20'46” W.

7.9 Arthur Martin Memorial Regatta

Event Type: Rowing and Paddling Boat Race.
Sponsor: | Row.
Date: A one day event on the third Saturday of July.*
Time (Approximate): 9:0.0. a.m. to 1:00 p.m.
Location: The regulated area includes all waters of the Piscataqua
River, in the vicinity of Kittery Point, Maine within the following points
(NAD 83):
43°03'51” N, 070°41'55” W.
43°04'35” N, 070°42'18” W.
43°04'42” N, 070°43'15” W.
43°05'14” N, 070°43'12” W.
43°05’14” N, 070°43'06” W.
43°04’44” N, 070°4311” W.
43°04'35” N, 070°42'13” W.
43°03'53” N, 070°41740” W.

7.10 Harpswell Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Harpswell Lobster Boat Race Committee.
Date: A one day event on a Sunday between the 15th of July and
the 15th of August.”
Time (Approximate): 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes waters of Middle Bay near
Harpswell, Maine within the following points (NAD 83):
43°44’15” N, 070°02'06” W.
43°44’59” N, 070°01'21” W.
43°44’51” N, 070°01’05” W.
43°44’06” N, 070°01'49” W.

8.0

AUGUST

8.1 Eggemoggin Reach Regatta

Event Type: Wooden Boat Parade.
Sponsor: Rockport Marine, Inc. and Brookline Boat Yard.
Date: A one day event on a Saturday between the 15th of July and
the 15th of August.*
Time (Approximate): 11:00 a.m. to 7:00 p.m.
Location: The regulated area includes all waters of Eggemoggin
Reach and Jericho Bay in the vicinity of Naskeag Harbor, Maine
within the following points (NAD 83):

44°15'16” N, 068°36'26” W.

44°12’41” N, 068°29'26” W.

44°07'38” N, 068°31'30” W.

44°12'54” N, 068°33'46” W.

8.2 Southport Rowgatta Rowing and Paddling Boat Race

Event Type: Rowing and Paddling Boat Race.

Sponsor: Boothbay Region YMCA.

Date: A one day event on the second Saturday of August.*
Time (Approximate): 8:00 a.m. to 3:00 p.m.
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e Location: The regulated area includes all waters of Sheepscot Bay
and Boothbay, on the shore side of Southport Island, Maine within
the following points (NAD 83):

43°50"26” N, 069°39'10” W.
43°49'10” N, 069°38'35” W.
43°46'53” N, 069°39'06” W.
43°46'50” N, 069°39'32” W.
43°49'07” N, 069°41'43” W.
43°50'19” N, 069°41'14” W.
43°51’11” N, 069°40'06” W.

8.3 Winter Harbor Lobster Boat Races ...........ccccceviiiiiiiiiiniiiiecee Event Type: Power Boat Race.
Sponsor: Winter Harbor Chamber of Commerce.
Date: A one day event on the second Saturday of August.*
Time (Approximate): 9:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Winter Harbor,
Maine within the following points (NAD 83):
44°22'06” N, 068°05'13” W.
44°23'06” N, 068°05'08” W.
44°23'04” N, 068°04'37” W.
44°22'05” N, 068°04'44” W.

8.4 Lake Champlain Dragon Boat Festival .........cccccociiiiiiiiiniiniiennen. Event Type: Rowing and Paddling Boat Race.
Sponsor: Dragonheart Vermont.
Date: A one day event on the second Sunday of August.*
Time (Approximate): 7:00 a.m. to 5:00 p.m.
Location: The regulated area includes all waters of Burlington Bay
within the following points (NAD 83):
44°28'51” N, 073°1328” W.
44°28’40” N, 073°13’40” W.
44°28'37” N, 073°1329” W.
44°28’40” N, 073°13'17” W.

8.5 Merritt Brackett Lobster Boat Races ........ccccocoeviiiiiiiiinicniice. Event Type: Power Boat Race.
Sponsor: Town of Bristol, Maine.
Date: A one day event on the second Sunday of August.*
Time (Approximate): 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Pemaquid Har-
bor, Maine within the following points (NAD 83):
43°52'16” N, 069°32'10” W.
43°52’41” N, 069°31'43” W.
43°52'35” N, 069°3129” W.
43°52'09” N, 069°31'56” W.

8.6 Multiple Sclerosis Regatta ..........ccooeeiereeienieriineeeseeese e Event Type: Regatta and Sailboat Race.
Sponsor: Maine Chapter, Multiple Sclerosis Society.
Date: A one day event on the third Saturday of August.*
Time (Approximate): 10:00 a.m. to 4:00 p.m.
Location: The regulated area for the start of the race includes all
waters of Casco Bay, Maine in the vicinity of Peaks Island within the
following points (NAD 83):
43°40'24” N, 070°14'20” W.
43°40'36” N, 070°13'56” W.
43°39'58” N, 070°13'21” W.
43°39'46” N, 070°13'51” W.

8.7 Multiple Sclerosis Harborfest Lobster Boat/Tugboat Races ............ Event Type: Power Boat Race.
Sponsor: Maine Chapter, National Multiple Sclerosis Society.
Date: A one day event on the third Sunday of August.*
Time (Approximate): 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Maine State Pier within the following points
(NAD 83):
43°4025” N, 070°14'21” W.
43°40'36” N, 070°13'56” W.
43°39'58” N, 070°13'21” W.
43°39'47” N, 070°13'51” W.

9.0 SEPTEMBER

9.1 Pirates Festival Lobster Boat Races ...........cccccceveiiiieiiiineincieeiene Event Type: Power Boat Race.

e Sponsor: Eastport Pirates Festival.

e Date: A one day event on the second Sunday of September.*
e Time (Approximate): 11:00 a.m. to 6:00 p.m.
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Location: The regulated area includes all waters in the vicinity of
Eastport Harbor, Maine within the following points (NAD 83):
44°54'14” N, 066°58'52” W.
44°54’14” N, 068°58'56” W.
44°54'24” N, 066°58'52” W.
44°54'24” N, 066°58'56” W.

*Dates subject to change within the timeframes noted. Exact date and time will be posted in Notice of Enforcement and Local Notice to
Mariners.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.  §165.171 Safety Zones for fireworks
Chapter 701, 3306, 3703; 33 CFR 1.05-1, and  displays and swim events held in Coast

160.5; Pub. L. 107-295, 116 Stat. 2064; Guard Sector Northern New England

m 3. The authority citation for part 165 g??ﬁt%ﬁ? of Homeland Security Delegation  Captain of the Port Zone.

* * * * *

m 4.In §165.171, revise the TABLE TO

§165.171 to read as follows:

TABLE TO §165.171

5.0

MAY

5.1

Hawgs, Pies, & FIr@WOIKS ........coocoiiiiiiiiiiie e

Event Type: Fireworks Display.
Sponsor: Gardiner Maine Street.
Date: One night event on a Saturday between the 15th of May and
the 15th of June.”
Time (Approximate): 8:00 pm to 10:00 pm.
Location: In the vicinity of the Gardiner Waterfront, Gardiner, Maine
in approximate position:
44°13'52” N, 069°46’08” W (NAD 83).

6.0

JUNE

6.1

Rotary Waterfront Days FireWorks ........cccccooiiiieiiiieeiniiee e,

Event Type: Fireworks Display.
Sponsor: Gardiner Rotary.
Date: Two night event on Wednesday and Saturday during the third
week of June.*
Time (Approximate): 8:00 pm to 10:00 pm.
Location: In the vicinity of the Gardiner Waterfront, Gardiner, Maine
in approximate position:
44°13'52” N, 069°46’08” W (NAD 83).

6.2

Windjammer Days FireWorks ...........ccccooieiiiiiiinineie e

Event Type: Fireworks Display.
Sponsor: Boothbay Harbor Region Chamber of Commerce.
Date: One night event on the last Wednesday of June.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of McFarland Island, Boothbay Harbor,
Maine in approximate position:
43°50'38” N, 069°37'57” W (NAD 83).

7.0

JULY

71

Vinalhaven 4th of July Fireworks ..........cccccociiiiiiiiinicciicneeeeee

Event Type: Firework Display.
Sponsor: Vinalhaven 4th of July Committee.
Date: First Saturday in July.”
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of Grime’s Park, Vinalhaven, Maine in ap-
proximate position:
44°02'34” N, 068°50'26” W (NAD 83).

7.2

Burlington Independence Day Fireworks .........c.cccoceeiiiieiiieneninen.

Event Type: Firework Display.
Sponsor: City of Burlington, Vermont.
Date: July 3rd.”
Time (Approximate): 9:00 pm to 11:00 pm.
Location: From a barge in the vicinity of Burlington Harbor, Bur-
lington, Vermont in approximate position:
44°28'31” N, 073°13'31” W (NAD 83).

7.3

Camden 3rd of July FireWorks ..........cccccrviiiiieiiiiiicieeceeee

Event Type: Fireworks Display.

Sponsor: Camden, Rockport, Lincolnville Chamber of Commerce.
Date: July 3rd.”

Time (Approximate): 8:00 pm to 10:00 pm.

Location: In the vicinity of Camden Harbor, Maine in approximate po-
sition:



Federal Register/Vol. 78, No. 151/Tuesday, August 6, 2013/Rules and Regulations 47563

TABLE TO § 165.171—Continued

44°12'32” N, 069°02'58” W (NAD 83).

7.4

Bangor 4th of July Fireworks ................

Event Type: Fireworks Display.
Sponsor: Bangor 4th of July Fireworks.
Date: July 4th.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of the Bangor Waterfront, Bangor, Maine in
approximate position:
44°47'27” N, 068°46'31” W (NAD 83).

7.5

Bar Harbor 4th of July Fireworks. .........

Event Type: Fireworks Display.
Sponsor: Bar Harbor Chamber of Commerce.
Date: July 4th.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of Bar Harbor Town Pier, Bar Harbor, Maine
in approximate position:
44°23'31” N, 068°12"15” W (NAD 83).

7.6

Boothbay Harbor 4th of July Fireworks

Event Type: Fireworks Display.
Sponsor: Town of Boothbay Harbor.
Date: July 4th.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of McFarland Island, Boothbay Harbor,
Maine in approximate position:
43°50'38” N, 069°37'57” W (NAD 83).

7.7

Colchester 4th of July Fireworks ..........

Event Type: Fireworks Display.
Sponsor: Town of Colchester, Recreation Department.
Date: July 4th.*
Time (Approximate): 8:00 pm to 10:00 pm.
Location: In the vicinity of Bayside Beach and Mallets Bay in
Colchester, Vermont in approximate position:
44°32'44” N, 073°13'10” W (NAD 83).

7.8

Eastport 4th of July Fireworks ..............

Event Type: Fireworks Display.
Sponsor: Eastport 4th of July Committee.
Date: July 4th.*
Time (Approximate): 9:00 pm to 9:30 pm.
Location: From the Waterfront Public Pier in Eastport, Maine in ap-
proximate position:
44°54'25” N, 066°58'55” W (NAD 83).

7.9

Ellis Short Sand Park Trustee Fireworks ........cccccoccceeviveeenieeeennnen.

Event Type: Fireworks Display.
Sponsor: William Burnham.
Date: July 4th.*
Time (Approximate): 8:30 pm to 11:00 pm.
Location: In the vicinity of York Beach, Maine in approximate posi-
tion:
43°10'27” N, 070°48’31” W (NAD 83).

7.10

Hampton Beach 4th of July Fireworks

Event Type: Fireworks Display.
Sponsor: Hampton Beach Village District.
Date: July 4th.
Location: In the vicinity of Hampton Beach, New Hampshire in ap-
proximate position:
42°54’40” N, 070°36"25” W (NAD 83).

7.11

Jonesport 4th of July Fireworks ..........

Event Type: Fireworks Display.
Sponsor: Jonesport 4th of July Committee.
Date: July 4th.*
Time (Approximate): 9:30 pm to 10:00 pm.
Location: In the vicinity of Beals Island, Jonesport, Maine in approxi-
mate position:
44°31’18” N, 067°36'43” W (NAD 83).

712

Main Street Heritage Days 4th of July

Fireworks ........ccccvvveeeeennn.

Event Type: Fireworks Display.
Sponsor: Main Street Inc.
Date: July 4th.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of Reed and Reed Boat Yard, Woolwich,
Maine in approximate position:
43°54’56” N, 069°48'16” W (NAD 83).

713

Portland Harbor 4th of July Fireworks

Event Type: Fireworks Display.
Sponsor: Department of Parks and Recreation, Portland, Maine.
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e Date: July 4th.”

e Time (Approximate): 8:30 pm to 10:30 pm.

e Location: In the vicinity of East End Beach, Portland, Maine in ap-

proximate position:
43°40'16” N, 070°14'44” W (NAD 83).

7.14  St. Albans Day FireWOrkS ........ccccceiieiiieiiiirieenieesee e e Event Type: Fireworks Display.

Sponsor: St. Albans Area Chamber of Commerce.
Date: July 4th.*
Time 9:00 pm to 10:00 pm.
Location: From the St. Albans Bay dock in St. Albans Bay, Vermont
in approximate position:
44°48'25” N, 073°0823” W (NAD 83).

7.15

Stonington 4th of July FireWorks ..........ccooveiiiiiinnieeee e

Event Type: Fireworks Displa.
Sponsor: Deer Isle—Stonington Chamber of Commerce.
Date: July 4th.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of Two Bush Island, Stonington, Maine in ap-
proximate position:
44°08'57” N, 068°39'54” W (NAD 83).

7.16

Shelburne Sprint Triathlon ..o

Event Type: Swim Event.
Sponsor: Race Vermont.
Date: A multiple day event throughout July and August.*
Time (Approximate): 7:00 am to 11:00 am.
Location: The regulated area includes all waters of Lake Champlain
in the vicinity of Shelburne Beach in Shelburne, Vermont within a
400 yard radius of the following point (NAD 83):
44°21’45” N, 075°15'58” W.

717

Urban/EPIC Triathlon .......ccccvieeiieeeee e

Event Type: Swim Event.
Sponsor: Tri-Maine Productions.
Date: A one day event on Saturday during the second week of July.*
Time (Approximate): 7:00 am to 11:00 am.
Location: The regulated area includes all waters of Portland Harbor
in the vicinity of East End Beach in Portland, Maine within the fol-
lowing points (NAD 83):

43°40°00” N, 070°14'20” W.

43°40°00” N, 070°14’00” W.

43°40'15” N, 070°14'29” W.

43°40'17” N, 070°13'22” W.

7.18

St. George Days FireWorks ........cccooeieenineenineneneee e

Event Type: Fireworks.
Sponsor: Town of St. George.
Date: A one day event held on third Saturday in July.*
Time (Approximate): 8:30 pm to 10:30 pm.
Location: The regulated area includes all waters of Inner Tenants
Harbor, ME, in approximate position (NAD 83):
43°57'41.37” N, 069°12’45” W.

7.19

Tri for @ Cure SWIm CliNICS ....ccvceviiiiiee e

Event Type: Swim Event.
Sponsor: Maine Cancer Foundation.
Date: A multi-day training event held during July.*
Time (Approximate): 8:30 am to 11:30 am.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Spring Point Light within the following points
(NAD 83):
43°39'01” N, 070°13'32” W.
43°39'07” N, 070°13'29” W.
43°39'06” N, 070°13'41” W.
43°39'01” N, 070°13'36” W.

7.20

Tri for a Cure Triathlon .........coooiiiiiiice e,

Event Type: Swim Event.
Sponsor: Maine Cancer Foundation.
Date: A one day event on the second Sunday of August.*
Time (Approximate): 12:30 pm to 4:30 pm.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Spring Point Light within the following points
(NAD 83):
43°39'01” N, 070°13'32” W.
43°39'07” N, 070°1329” W.
43°39'06” N, 070°13'41” W.
43°39'01” N, 070°13'36” W.
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7.21 Richmond Days Fireworks

Event Type: Fireworks Displa.
e Sponsor: Town of Richmond, Maine.
Date: A one day event on the fourth Saturday of July.*
Time (Approximate): 8:00 pm to 10:00 pm.
Location: From a barge in the vicinity of the inner harbor, Tenants
Harbor, Maine in approximate position:
44°08'42” N, 068°27°06” W (NAD83).

7.22 Colchester Triathlon .............

Event Type: Swim Event.
Sponsor: Colchester Parks and Recreation Department.
Date: A one day event on the last Wednesday of July.”
Time (Approximate): 7:00 am to 11:00 am.
Location: The regulated area includes all waters of Malletts Bay on
Lake Champlain, Vermont within the following points (NAD 83):
44°32'18” N, 073°12'35” W.
44°32'28” N, 073°12'56” W.
44°32'57” N, 073°12'38” W.

7.23 Peaks to Portland Swim

Event Type: Swim Event.
Sponsor: Cumberland County YMCA.
Date: A one day event on the last Saturday of July.*
Time (Approximate): 5:00 am to 1:00 pm.
Location: The regulated area includes all waters of Portland Harbor
between Peaks Island and East End Beach in Portland, Maine within
the following points (NAD 83):
43°39'20” N, 070°11'58” W.
43°39'45” N, 070°13'19” W.
43°40'11” N, 070°1413” W.
43°40'08” N, 070°1429” W.
43°40'00” N, 070°14'23” W.
43°39'34” N, 070°13'31” W.
43°39'13” N, 070°11'59” W.

7.24 Friendship Days Fireworks

Event Type: Fireworks Display.
Sponsor: Town of Friendship.
Date: A one day event on the last Saturday of July.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of the Town Pier, Friendship Harbor, Maine
in approximate position:
43°5823” N, 069°20'12” W (NAD83).

7.25 Champ Chum Swim .............

Event Type: Swim Event.
Sponsor: Against Malaria Foundation.
Date: A one day event on the last Saturday of July.*
Time (Approximate): 8:00 am to 12:00 pm.
Location: The regulated area includes all waters of Lake Champlain
between Thompson’s Point, Vermont and Spilt Rock in Adirondack
Park, New York within the following points (NAD 83):
44°16’04” N, 073°18'19” W.
44°16’08” N 073°19'17” W.

7.26 Bucksport Festival and Fireworks

Event Type: Fireworks Display.
Sponsor: Bucksport Bay Area Chamber of Commerce.
Date: A one day event on the last Saturday of July.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of the Verona Island Boat Ramp, Verona,
Maine, in approximate position:
44°34’9” N, 068°47°28” W (NAD83).

8.0

AUGUST

8.1 Sprucewold Cabbage Island Swim

Event Type: Swim Event.
Sponsor: Sprucewold Association.
Date: A one day event on the first Saturday of August.*
Time (Approximate): 1:00 pm to 6:00 pm.
Location: The regulated area includes all waters of Linekin Bay be-
tween Cabbage Island and Sprucewold Beach in Boothbay Harbor,
Maine within the following points (NAD 83):
43°50'37” N, 069°36'23” W.
43°50'37” N, 069°36'59” W.
43°50"16” N, 069°36'46” W.
43°50'22” N, 069°36'21” W.

8.2 Westerlund’s Landing Party Fireworks .........cccccociiiivniiiniiincieeninen.

Event Type: Fireworks Display.
Sponsor: Portside Marina.
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« Date: A one day event on the first Saturday of August.*
e Time (Approximate): 8:00 pm to 10:30 pm.
e Location: In the vicinity of Westerlund’s Landing in South Gardiner,
Maine in approximate position:
44°10'19” N, 069°4524” W (NAD 83).

8.3 Y-Tri Triathlon

Event Type: Swim Event.
Sponsor: Plattsburgh YMCA.
Date: A one day event on the first Saturday of August.*
Time (Approximate): 9:00 am to 10:00 am.
Location: The regulated area includes all waters of Treadwell Bay on
Lake Champlain in the vicinity of Point Au Roche State Park, Platts-
burgh, New York within the following points (NAD 83):
44°46°30” N, 073°23'26” W.
44°46'17” N, 073°23'26” W.
44°46'17” N, 073°23'46” W.
44°46'29” N, 073°23'46” W.

8.4 York Beach Fire Department Fireworks

Event Type: Fireworks Display.
Sponsor: York Beach Fire Department.
Date: A one day event on Sunday during the first week in August.”
Time (Approximate): 8:30 pm to 11:30 pm.
Location: In the vicinity of Short Sand Cove in York, Maine in ap-
proximate position:

43°10"27” N, 070°36"25” W (NAD 83).

8.5 Rockland Breakwater Swim

Event Type: Swim Event.
Sponsor: Pen-Bay Masters.
Date: A one day event on the fourth Saturday of August.”
Time (Approximate): 7:30 am to 1:30 pm.
Location: The regulated area includes all waters of Rockland Harbor,
Maine in the vicinity of Jameson Point within the following points
(NAD 83):
44°06'16” N, 069°04'39” W.
44°06'13” N, 069°04'36” W.
44°06'12” N, 069°04'43” W.
44°06'17” N, 069°04'44” W.
44°06'18” N, 069°04'40” W.

8.6 Tri for Preservation

Event Type: Swim Event.
Sponsor: Tri-Maine Productions.
Date: A one day event in August.”
Time (Approximate): 7:30 am to 9:00 am.
Location: In the vicinity of Crescent Beach State Park in Cape Eliza-
beth, Maine in approximate position:
43°33’46” N, 070°13'48” W.
43°33’41” N, 070°13'46” W.
43°33’44” N, 070°13'40” W.
43°33’47” N, 070°13'46” W.

9.0

SEPTEMBER

9.1 Windjammer Weekend FireWorks .........cccceeeiieiiiiiee e

Event Type: Fireworks Display.
Sponsor: Town of Camden, Maine.
Date: A one day event on the first Friday of September.*
Time (Approximate): 8:00 pm to 9:30 pm.
Location: From a barge in the vicinity of Northeast Point, Camden
Harbor, Maine in approximate position:
44°12'10” N, 069°03'11” W (NAD 83).

9.2 Eastport Pirate Festival FIreWorks ........cccccooviiiiniiinieniienicnieeee

Event Type: Fireworks Display.
Sponsor: Eastport Pirate Festival.
Date: A one day event on the second Saturday of September.*
Time (Approximate): 7:00 pm to 10:00 pm.
Location: From the Waterfront Public Pier in Eastport, Maine in ap-
proximate position:
44°54’17” N, 066°58'58” W (NAD 83).

9.3 The Lobsterman Triathlon .........cccceeeiiiiiiiei e

Event Type: Swim Event.

Sponsor: Tri-Maine Productions.

Date: A one day swim event on the second Saturday of September.*
Time (Approximate): 8:00 am to 11:00 am.

Location: The regulated area includes all waters in the vicinity of
Winslow Park in South Freeport, Maine within the following points
(NAD 83):
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43°47’59” N, 070°06'56” W.
43°47°44” N 070°06'56” W.
43°47°44” N 070°07°27” W.
43°47’57” N 070°07°27” W.

9.4 Burlington Triathlon .........cccccciiiiiiiiiiienne

83):

Event Type: Swim Event.

Sponsor: Race Vermont.

Date: A one day swim event on the second Sunday of September.*
Time (Approximate): 7:00 am to 10:00 am.

Location: The regulated area includes all waters in the vicinity of
North Beach, Burlington, Vermont within the following points (NAD

44°29'31” N, 073°14'22” W.
44°29'12” N, 073°14'14” W.
44°29'17” N, 073°14'34” W.

9.5 Eliot Festival Day Fireworks

Event Type: Fireworks Display.
Sponsor: Eliot Festival Day Committee.
Date: A one day event on the fourth Saturday of September.*
Time (Approximate): 8:00 pm to 10:30 pm.
Location: In the vicinity of Eliot Town Boat Launch, Eliot, Maine in
approximate position:
43°08’56” N, 070°49'52” W (NAD 83).

*Dates subject to change within the timeframes noted. Exact date and time will be posted in Notice of Enforcement and Local Notice to

Mariners.

Dated: June 24, 2013.
B.S. Gilda,

Captain, U.S. Coast Guard, Captain of the
Port Sector Northern New England.

[FR Doc. 2013—-18893 Filed 8-5—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0011]

RIN 1625-AA00

Safety Zones; Pacific Northwest Grain

Handlers Association Facilities;
Columbia and Willamette Rivers

AGENCY: Coast Guard, DHS.
ACTION: Temporary interim rule and
request for comments.

SUMMARY: The Coast Guard has
established temporary safety zones
around the following Pacific Northwest
Grain Handlers Association facilities:
the Columbia Grain facility on the
Willamette River in Portland, OR, the
United Grain Corporation facility on the
Columbia River in Vancouver, WA, the
Temco Irving facility on the Willamette
River in Portland, OR, the Temco
Kalama facility on the Columbia River
in Kalama, WA, and the Louis Dreyfus
Commodities facility on the Willamette
River in Portland, OR. These safety
zones extend approximately between
the navigable channel and the shoreline
of the facility described. These safety

zones have been established to ensure
that on-water protest activities near
these facilities do not create hazardous
navigation conditions for vessels
protesting, transiting in the navigable
channel, or attempting to moor at the
facilities and that any on-water
activities do not create hazardous
conditions while grain-shipment vessels
are moored at the facilities. This rule
revises the safety zones already
promulgated to add one additional grain
facility, respond to comments already
received, and to correct typographical
errors in previous versions of the safety
zones at the Columbia Grain and United
Grain Corporation facilities.

DATES: This rule will be enforced with
actual notice from July 24, 2013, until
August 6, 2013. This rule is effective in
the Code of Federal Regulations from
August 6, 2013, until November 4, 2013.

Comments and related material must
be received by the Coast Guard on or
before September 5, 2013.

Requests for public meetings must be
received by the Coast Guard on or before
August 13, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of Docket Number
USCG-2013-0011. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on “Open Docket
Folder” on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may submit comments, identified
by docket number, using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Ian P.
McPhillips, Waterways Management
Division, Marine Safety Unit Portland,
U.S. Coast Guard; telephone (503) 240—
9319, email. If you have questions on
viewing or submitting material to the
docket, call Barbara Hairston, Program
Manager, Docket Operations, telephone
(202) 366-9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
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NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on “Submit
a Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on Open
Docket Folder on the line associated
with this rulemaking. You may also visit
the Docket Management Facility in

Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

On February 4, 2013, the Coast Guard
published a temporary interim rule and
request for comments titled, “Safety
Zones; Pacific Northwest Grain
Handlers Association Facilities;
Columbia and Willamette Rivers” in the
Federal Register (78 FR 7665). In that
temporary interim rule, the Coast Guard
established temporary safety zones near
four Pacific Northwest Grain Handlers
Association facilities. This rule adds an
additional safety zone near the Louis
Dreyfus Commodities facility to those
already established, corrects an error in
the geographic coordinates of two
others, and further defines grain-
shipment assist vessels. The errors
revised in this rule are incorrect
geographic coordinates for the Columbia
Grain and United Grain Corporation
facilities. The portions of this
rulemaking that are unchanged from the
previous rulemaking were previously
subject to notice and comment.

Some parts of this regulation have not
been subject to public notice and
comment. The Louis Dreyfus
Commodities safety zone, the
corrections to positions in previously
listed safety zones, and the revised
definition of grain-shipment assist
vessels are being published with
without prior notice and comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act.
Section 4(a) authorizes an agency to
issue a rule without prior notice and

opportunity to comment when the
agency for good cause finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a notice of proposed
rulemaking (NPRM) for this rule
because to do so would be
impracticable. Neither grain shipment
vessels nor potential protest activity can
be postponed by the Coast Guard.
Additionally, delayed promulgation
may result in injury or damage to the
maritime public, persons participating
in protest activities, vessel crews, the
vessels themselves, the facilities, and
law enforcement personnel from
hazardous, close-quarters protest
activities that may occur prior to
conclusion of a notice and comment
period before promulgation.

Although the Coast Guard has good
cause to issue this temporary rule
without first publishing a proposed rule,
you are invited to submit post-
promulgation comments and related
material regarding the portions of this
rule that have changed from the
previous rulemaking, which was subject
to notice and comment through March
6, 2013. All comments will be reviewed
as they are received. Your comments
will assist us in drafting future rules
should they be necessary, and may
result in changes to this temporary
interim rule before it expires.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. To delay the effective date
would be impracticable since the arrival
of grain-shipment vessels cannot be
delayed by the Coast Guard and protest
activities are unpredictable and
potentially volatile and may result in
injury to persons, property, or the
environment. Delaying the effective date
until 30 days after publication may
mean that grain-shipment vessels will
have arrived or departed the Columbia
and Willamette Rivers before the end of
the 30 day period. This delay would
eliminate the safety zones’ effectiveness
and usefulness in protecting persons,
property, and the safe navigation of
maritime traffic before 30 days have
elapsed.

The previous rule was published in
the Federal Register on February 4,
2013 (78 FR 7665). Although the Coast
Guard had good cause to issue that
temporary interim rule without first
publishing a proposed rule, it invited
the submission of post-promulgation
comments and related material
regarding that rule through March 6,
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2013. The Coast Guard received one
comment.

C. Basis and Purpose

These safety zones have been
implemented to ensure the safe
navigation of maritime traffic on the
Columbia and Willamette Rivers and
their tributaries while grain-shipment
and grain-shipment assist vessels transit
to and from these Pacific Northwest
Grain Handlers Association facilities
and to ensure that vessels remain safely
moored at these Coast Guard regulated
facilities. In addition, these safety zones
around the grain facilities are intended
to ensure that members of the maritime
public, those participating in protest
activities on the water, law enforcement
personnel, and vessel crews are not
injured. Recreational boating, fishing,
and protest activity afloat in these safety
zones is particularly hazardous because
of the effects of strong river currents, the
maneuvering characteristics of grain-
shipment vessels, and the safety
sensitive mid-stream personnel transfers
conducted by grain-shipment assist
vessels with which recreational boaters
and protesters may be unfamiliar. These
safety zones apply equally to all
waterway users and are intended to
allow maximum use of the waterway
consistent with safe navigation. The
impact of the safety zones on maritime
activity in the area is minimal because
they have been enforced for narrow
spans of time and only after notice is
provided via Broadcast Notice to
Mariners.

Grain-shipment vessel means any
vessel bound for or departing or having
previously loaded cargo at any of the
following waterfront facilities: Columbia
Grain in Portland, OR, United Grain
Corporation in Vancouver, WA, Temco
Irving in Portland, OR, Temco Kalama
in Kalama, WA, or Louis Dreyfus
Commodities in Portland, OR. This
includes any vessel leaving anchor in
the Columbia and Willamette Rivers
that is bound for or had previously
departed from the aforementioned
waterfront facilities. Grain-shipment
assist vessel means any vessel bound for
or departing from a grain-shipment
vessel to assist it in navigation during
the movement of the grain-shipment
vessel in the Columbia and Willamette
Rivers and their tributaries. This
includes but is not limited to tugs, pilot
boats, and launches.

D. Discussion of Comments, Changes
and the Interim Rule

The Coast Guard received one
comment on the temporary interim rule
published on February 4, 2013. The
commenter asserted that the safety

zones were unnecessary and overbroad.
Specifically, the commenter questioned
the necessity of the size of these zones.
The sizes of these zones are based on
the average size of the vessels calling on
the affected facilities. The deep-draft
grain shipment vessels that call on these
facilities are typically between 600 and
800 feet in length. In general, deep-draft
grain shipment vessels maneuvering to
berth approach at slow ahead, roughly
between 6 knots and 4 knots. At this
speed, these vessels can stop in four
ship lengths or about 1,000 yards. Based
on these speed and deceleration rates, a
vessel would have roughly two minutes
to clear the 150 yard width of the zone
in sufficient time so as not to collide
with incoming vessels. Establishing a
safety zone that can be enforced before
this two minute pre-collision period
significantly reduces the risk posed by
limited ship-to-boat communications
and the potential for small boat
propulsion failure.

The commenter expressed the
importance of “‘on-water picketing” in
publicizing the ongoing labor dispute
and concern that the safety zones
unnecessarily burden the International
Longshore and Warehouse Union’s
ability to convey their message. The line
of sight on the river is approximately
450 yards. Consequently, only one of
the five safety zones contained in 33
CFR 165.T13-240 could conceivably put
vessels wishing to be seen out of sight
of arriving vessels and then only until
the in-bound vessel crosses the first 20
or 30 yards of the zone. As no safety
zone extends more than 175 yards from
the shore of any facility, none of the
zones put vessels wishing to be seen out
of sight of the facilities, as those wishing
to picket could do so adjacent to the
safety zone. Though the commenter
emphasized its targeted audience is
those involved in delivering grain
shipments, it is worth noting that the
facilities adjacent to which these safety
zones have been established are not
located in areas accessible to the general
public like a park or boardwalk, such
that the safety zones deprive vessel
operators from being within sight of
large audiences.

The commenter also criticized the
suggested on-water assembly areas
because most are upstream of the
facility and not downstream of the
facility. These areas were suggested
prior to the regulation, but after
dialogue between the union members
and the Captain of the Port. Vessel
operators may operate in any part of the
river outside of the zones so long as they
do so in accordance with the
navigational rules. Finally, the comment
misconceives the safety zones as being

continuously enforced. The rule has
been and will be enforced for narrow
spans of time and only after notice is
provided via Broadcast Notice to
Mariners.

The safety zone around Columbia
Grain is enclosed by three lines and the
shoreline: Line one starting on the
shoreline at 45-3834” N/122-46"11" W
then heading 150 yards offshore to 45—
38’377 N/122-46"16” W then heading up
river 380 yards to 45—-38’30” N/122—
46°28” W then heading 150 yards to the
shoreline ending at 45-38'27” N/122—
46’24” W. In essence, these boundaries
extend from the shoreline of the facility
150 yards onto the river from each
corner of the facility and encompass all
waters and structures therein. The
typographical correction to this zone
aligns the listed coordinates with the
described dimensions. No person or
vessel may enter or remain in the safety
zone unless authorized by the Sector
Columbia River Captain of the Port or
his designated representatives.

The safety zone around United Grain
Corporation is also enclosed by three
lines and the shoreline: line one starting
on the shoreline at 45-37'52” N/122—
41’46” W then heading 150 yards
offshore to 45-3748” N/122-41'50" W
then heading up river 470 yards to 45—
37’40” N/122-41’34” W then heading
175 yards to the shoreline ending at 45—
37’44” N/122—-41'29” W. In essence,
these boundaries extend from the
shoreline of the facility 150 yards onto
the river from each corner of the facility
and encompass all waters and structures
therein. The typographical correction to
this zone aligned the listed coordinates
with the described dimensions. No
person or vessel may enter or remain in
the safety zone unless authorized by the
Sector Columbia River Captain of the
Port or his designated representatives.

The safety zone around the Temco
grain facility in Kalama, WA is also
enclosed by three lines and the
shoreline: line one starting on the
shoreline at 45-59"10” N/122-5009” W
then heading 150 yards offshore to 45—
59’09” N/122-50"14” W then heading up
river 385 yards to 45-58’58” N/122—
50’07” W then heading 150 yards to the
shoreline ending at 45-59°00” N/122—
50'01” W. In essence, these boundaries
extend from the shoreline of the facility
150 yards onto the river from each
corner of the facility and encompass all
waters and structures therein. No person
or vessel may enter or remain in the
safety zone unless authorized by the
Sector Columbia River Captain of the
Port or his designated representatives.

The safety zone around the Temco
grain facility in Portland, OR is also
enclosed by three lines and the
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shoreline: line one starting on the
shoreline at 45-32"10” N/122-40"34” W
then heading 150 yards offshore to 45—
32’09” N/122-40"39” W then heading up
river 275 yards to 45-3201" N/122—
40°33” W then heading 150 yards to the
shoreline ending at 45-32’04” N/122—
40’28” W. In essence, these boundaries
extend from the shoreline of the facility
150 yards onto the river from each
corner of the facility and encompass all
waters and structures therein. No person
or vessel may enter or remain in the
safety zone unless authorized by the
Sector Columbia River Captain of the
Port or his designated representatives.
The safety zone around Louis Dreyfus
Commodities in Portland, OR is also
enclosed by three lines and the
shoreline: line one starting on the
shoreline at 45-31'49” N/122-40"15" W
then heading 70 yards offshore to 45—
31’48” N/122-40"17” W then heading up
river 300 yards to 45—-31°41” N/122—
40°09” W then heading 100 yards to the
shoreline ending at 45-31743” N/122—
40’06” W. In essence, these boundaries
extend from the shoreline of the facility
70-100 yards onto the river from each
corner of the facility and encompass all
waters and structures therein. No person
or vessel may enter or remain in the
safety zones unless authorized by the
Sector Columbia River Captain of the
Port or his designated representatives.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this rule will restrict
access to the regulated areas, the effect
of this rule will not be significant
because: (i) The safety zones are limited
in size; (ii) the official on-scene patrol
may authorize access to the safety
zones; (iii) the safety zones will effect
limited geographical locations for a
limited time; and (iv) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule will
not have a significant economic impact
on a substantial number of small entities
for the following reasons: (i) The safety
zones are limited in size; (ii) the official
on-scene patrol may authorize access to
the safety zones; (iii) the safety zones
will effect limited geographical
locations for a limited time; and (iv) the
Coast Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have

analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters. In
preparing this temporary interim rule,
the Coast Guard carefully considered
the rights of lawful protestors. The
safety zones created by this rule do not
prohibit members of the public from
assembling on shore or expressing their
points of view from locations on shore.
In addition, the Captain of the Port has,
in coordination with protesters,
recommended water areas in the
vicinity of these safety zones where
those desiring to do so can assemble and
express their views without
compromising navigational safety.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.



Federal Register/Vol. 78, No. 151/Tuesday, August 6, 2013/Rules and Regulations

47571

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of temporary safety zones
around the Columbia Grain facility on
the Willamette River in Portland, OR,
the United Grain Corporation facility on
the Columbia River in Vancouver, WA,
the Temco Irving facility on the
Willamette River in Portland, OR, the
Temco Kalama facility on the Columbia
River in Kalama, WA, and the Louis
Dreyfus Commodities facility on the
Willamette River in Portland, OR. This
rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-240 to read as
follows:

§165.T13-240 Safety Zones; Pacific
Northwest Grain Handlers Association
Facilities; Columbia and Willamette Rivers.

(a) Definitions. As used in this
section:

(1) Federal Law Enforcement Officer
means any employee or agent of the
United States government who has the
authority to carry firearms and make
warrantless arrests and whose duties
involve the enforcement of criminal
laws of the United States.

(2) Navigable waters of the United
States means those waters defined as
such in 33 CFR part 2.

(3) Navigation Rules means the
International Regulations for Preventing
Collisions at Sea, 1972 (commonly
called 72 COLREGS) and the Inland
Navigation Rules published in 33 CFR
Part 83.

(4) Official Patrol means those
persons designated by the Captain of the
Port to monitor a vessel safety zone,
permit entry into the zone, give legally
enforceable orders to persons or vessels
within the zone and take other actions
authorized by the Captain of the Port.
Federal Law Enforcement Officers
authorized to enforce this section are
designated as the Official Patrol.

(5) Public vessel means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(6) Grain-shipment vessel means any
vessel bound for, departing from, or
having previously loaded cargo at any of
the following waterfront facilities:
Columbia Grain in Portland, OR, United
Grain Corporation in Vancouver, WA,
Temco Irving in Portland, OR, Temco
Kalama in Kalama, WA, or Louis
Dreyfus Commodities in Portland, OR.
This includes any vessel leaving anchor
in the Columbia and Willamette Rivers
that is bound for or had previously
departed from the aforementioned
waterfront facilities.

(7) Grain-shipment assist vessel
means any vessel bound for or departing
from a grain-shipment vessel to assist it

in navigation during the movement of
the grain-shipment vessel in the
Columbia and Willamette Rivers and
their tributaries. This includes but is not
limited to tugs, pilot boats, and
launches.

(8) Oregon Law Enforcement Officer
means any Oregon Peace Officer as
defined in Oregon Revised Statutes
section 161.015.

(9) Washington Law Enforcement
Officer means any General Authority
Washington Peace Officer, Limited
Authority Washington Peace Officer, or
Specially Commissioned Washington
Peace Officer as defined in Revised
Code of Washington section 10.93.020

(b) Locations. The following areas are
safety zones:

(1) Columbia Grain: All navigable
waters of the United States within the
Sector Columbia River Captain of the
Port Zone enclosed by three lines and
the shoreline: Line one starting on the
shoreline at 45-38"34” N/122-46"11" W
then heading 150 yards offshore to 45—
387377 N/122-46"16” W then heading up
river 380 yards to 45—38’30” N/122—
46’28” W then heading 150 yards to the
shoreline ending at 45-38"27” N/122—
46'24” W.

(2) United Grain Corporation: All
navigable waters of the United States
within the Sector Columbia River
Captain of the Port Zone enclosed by
three lines and the shoreline: Line one
starting on the shoreline at 45-37'52” N/
122—-41'46” W then heading 150 yards
offshore to 45-37'48” N/122-41'50" W
then heading up river 470 yards to 45—
3740” N/122—41’34” W then heading
175 yards to the shoreline ending at 45—
37°44” N/122—-41'29” W.

(3) Temco Portland: All navigable
waters of the United States within the
Sector Columbia River Captain of the
Port Zone enclosed by three lines and
the shoreline: Line one starting on the
shoreline at 45-32"10” N/122-40"34” W
then heading 150 yards offshore to 45—
32’09” N/122-40"39” W then heading up
river 275 yards to 45—-32’01” N/122—
40°33” W then heading 150 yards to the
shoreline ending at 45-32’04” N/122—
40'28” W.

(4) Temco Kalama: All navigable
waters of the United States within the
Sector Columbia River Captain of the
Port Zone enclosed by three lines and
the shoreline: Line one starting on the
shoreline at 45-59"10” N/122-5009” W
then heading 150 yards offshore to 45—
59’09” N/122-50"14” W then heading up
river 385 yards to 45—-58’58” N/122—
50’07” W then heading 150 yards to the
shoreline ending at 45-59°00” N/122—
50’01” W.

(5) Louis Dreyfus Commodities: All
navigable waters of the United States
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within the Sector Columbia River
Captain of the Port Zone enclosed by
three lines and the shoreline: Line one
starting on the shoreline at 45-31°49” N/
122—40"15” W then heading 70 yards
offshore to 45-31'48” N/122—40"17" W
then heading up river 300 yards to 45—
317417 N/122-40’09” W then heading
100 yards to the shoreline ending at 45—
31°43” N/122-4006"” W.

(c) Effective Period. The safety zones
created in this section will be in effect
from July 24, 2013 and will be enforced
until 90 days from date of publication
in the Federal Register. They will be
activated for enforcement as described
in paragraph (d) of this section.

(d) Enforcement Periods. The Sector
Columbia River Captain of the Port will
cause notice of the enforcement of the
grain facilities safety zones to be made
by all appropriate means to effect the
widest publicity among the affected
segments of the public as practicable, in
accordance with 33 CFR 165.7. Such
means of notification may include, but
are not limited to, Broadcast Notices to
Mariners or Local Notices to Mariners.
The Sector Columbia River Captain of
the Port will issue a Broadcast Notice to
Mariners notifying the public when
enforcement of the safety zone is
suspended. Upon notice of enforcement
by the Sector Columbia River Captain of
the Port, the Coast Guard will enforce
the safety zone in accordance with rules
set out in this section. Upon notice of
suspension of enforcement by the Sector
Columbia River Captain of the Port, all
persons and vessels are authorized to
enter, transit, and exit the safety zone,
consistent with the Navigation Rules.

(e) Regulation. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into or movement within
these zones is prohibited unless
authorized by the Sector Columbia River
Captain of the Port, the official patrol,
or other designated representatives of
the Captain of the Port.

(2) To request authorization to enter
or operate within the safety zone contact
the on-scene official patrol on VHF-FM
channel 16 or 13, or the Sector
Columbia River Command Center at
phone number (503) 861-6211.
Authorization will be granted based on
the necessity of access and consistent
with safe navigation.

(3) Vessels authorized to enter or
operate within the safety zone shall
operate at the minimum speed
necessary to maintain a safe course and
shall proceed as directed by the on-
scene official patrol. The Navigation
Rules shall apply at all times within the
safety zone.

(4) Maneuver-restricted vessels. When
conditions permit, the on-scene official

patrol, or a designated representative of
the Captain of the Port at the Sector
Columbia River Command Center,
should:

(i) Permit vessels constrained by their
navigational draft or restricted in their
ability to maneuver to enter or operate
within the safety zone in order to ensure
a safe passage in accordance with the
Navigation Rules; and

(i1) Permit commercial vessels
anchored in a designated anchorage area
to remain at anchor within the safety
zone; and

(iii) Permit vessels that must transit
via a navigable channel or waterway to
enter or operate within the safety zone
in order to do so.

(f) Exemption. Public vessels as
defined in paragraph (a) of this section
are exempt from complying with
paragraph (e) of this section.

(g) Enforcement. Any Coast Guard
commissioned, warrant, or petty officer
may enforce the rules in this section. In
the navigable waters of the United
States to which this section applies,
when immediate action is required and
representatives of the Coast Guard are
not present or are not present in
sufficient force to provide effective
enforcement of this section, any Federal
Law Enforcement Officer, Oregon Law
Enforcement Officer, or Washington
Law Enforcement Officer may enforce
the rules contained in this section
pursuant to 46 U.S.C. 70118. In
addition, the Captain of the Port may be
assisted by other federal, state, or local
agencies in enforcing this section.

(h) Waiver. The Captain of the Port
Columbia River may waive any of the
requirements of this section for any
vessel or class of vessels upon finding
that operational conditions or other
circumstances are such that application
of this section is unnecessary or
impractical for the purpose of port
safety or environmental safety.

Dated: July 24, 2013.
B.C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Columbia River.

[FR Doc. 2013-18983 Filed 8-5-13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0298, FRL-9843-2]
Disapproval of State Implementation
Plan; Infrastructure Requirements for

the 1997 8-Hour Ozone National
Ambient Air Quality Standard; Montana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is disapproving the State
Implementation Plan (SIP) submitted by
the State of Montana to demonstrate that
the SIP meets one of the infrastructure
requirements of the Clean Air Act (CAA)
for the National Ambient Air Quality
Standards (NAAQS) promulgated for
ozone on July 18, 1997. The CAA
requires that each state, after a new or
revised NAAQS is promulgated, review
their SIPs to ensure that they meet
infrastructure requirements. The State of
Montana submitted certifications of
their infrastructure SIP for the 1997
ozone NAAQS on November 28, 2007
and December 22, 2009. EPA is
disapproving Montana’s submissions
with respect to the infrastructure
element regarding state boards.

DATES: Effective Date: This final rule is
effective September 5, 2013.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—0OAR-2010-0298. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8:00 a.m. to 4:00 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Ayala, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
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1595 Wynkoop Street, Denver, Colorado
80202-1129, (303) 312-6142,
ayala.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials NAAQS mean or refer
to National Ambient Air Quality
Standards.

(iv) The initials SIP mean or refer to
State Implementation Plan.

(v) The words State or Montana mean
the State of Montana, unless the context
indicates otherwise.

Table of Contents

I. Background

II. Response to Comments

I1I. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Infrastructure requirements for SIPs
are provided in sections 110(a)(1) and
(2) of the CAA. Section 110(a)(2) lists
the specific infrastructure elements that
a SIP must contain or satisfy. The
element that is the subject of this action,
section 110(a)(2)(E)(ii), is described in
detail in our proposal of May 31, 2013
(78 FR 32613). The State of Montana
submitted certifications of their
infrastructure SIP for the 1997 ozone
NAAQS on November 28, 2007 and
December 22, 2009. We acted on those
submissions, with the exception of
element 110(a)(2)(E)(ii), on July 22, 2011
(76 FR 43918).

On May 31, 2013, EPA published a
notice of proposed rulemaking (NPR) for
the remaining portion of the two
Montana submissions. The NPR
proposed disapproval of the Montana
submissions with respect to
infrastructure element 110(a)(2)(E)(ii)
regarding requirements for state boards
under section 128. The reasons for this
disapproval are detailed within our
proposal. In summary, the Montana SIP
fails to include provisions which meet
the explicit legal requirements of
section 128.

II. Response to Comments
No comments were received.
II1. Final Action

EPA is disapproving Montana’s
November 28, 2007 and December 22,
2009 submissions for the 1997 ozone

NAAQS with respect to infrastructure
element 110(a)(2)(E)(ii) regarding
requirements for state boards under
CAA section 128.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to act on SIP
submissions in accordance with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to either
approve or disapprove state choices, in
accordance with the criteria of the Clean
Air Act. Accordingly, this action merely
disapproves a state submission that does
not meet Federal requirements. This
action does not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set for in the EO and does
not impose additional requirements
beyond those imposed by state law. For
these reasons, this action:

o Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e isnot a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 7, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: July 24, 2013.
Shaun L. McGrath,
Regional Administrator, Region 8.
[FR Doc. 201318842 Filed 8-5—13; 8:45 am]
BILLING CODE 6560-50—-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 130312235-3658—02]
RIN 0648-BD04

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery Off the Southern
Atlantic States; Regulatory
Amendment 18

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Regulatory Amendment 18
to the Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP) (Regulatory
Amendment 18), as prepared and
submitted by the South Atlantic Fishery
Management Council (South Atlantic
Council). This rule updates the annual
catch limits (ACLs) for vermilion
snapper and red porgy, modifies the
vermilion snapper commercial trip
limit, and removes the recreational 5-
month seasonal closure for vermilion
snapper. The purpose of this rule is to
help achieve optimum yield (OY) for
snapper-grouper resources in
accordance with the requirements of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: This rule is effective September
5, 2013.

ADDRESSES: Electronic copies of
Regulatory Amendment 18, which
includes an environmental assessment,
a Regulatory Flexibility Act, and a
regulatory impact review may be
obtained from the Southeast Regional
Office Web site at http://
sero.nmfs.noaa.gov.

FOR FURTHER INFORMATION CONTACT: Kate
Michie, telephone: 727-824-5305, or
email: kate.michie@noaa.gov.
SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic, which includes vermilion
snapper and red porgy, is managed
under the FMP. The FMP was prepared
by the South Atlantic Council and is
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Act.

On May 8, 2013, NMFS published a
proposed rule for Regulatory
Amendment 18 and requested public

comment (78 FR 26740). The proposed
rule and Regulatory Amendment 18
outline the rationale for the actions
contained in this final rule. A summary
of the actions implemented by this final
rule is provided below.

Management Measures Contained in
This Final Rule

This final rule revises the commercial
and recreational ACLs for vermilion
snapper and red porgy, revises the
vermilion snapper commercial trip
limit, and removes the recreational
closed season for vermilion snapper.

Vermilion Snapper ACLs

A Southeast Data, Assessment, and
Review (SEDAR) stock assessment
update for South Atlantic vermilion
snapper was completed in October 2012
(SEDAR 17 update). The SEDAR 17
update indicates vermilion snapper is
not undergoing overfishing and is not
overfished. Additionally, the SEDAR 17
update indicates the vermilion snapper
biomass exceeds the target equilibrium
biomass. This means that the acceptable
biological catch (ABC) level and the
ACL may be increased to allow for
harvest of that excess biomass without
jeopardizing the sustainability of the
stock. The Comprehensive ACL
Amendment (77 FR 15916, March 16,
2012) established an ABC control rule
for assessed snapper-grouper species.
The Comprehensive ACL Amendment
established an ABC for vermilion
snapper of 1,109,000 lb (503,034 kg),
round weight. Using the ABC control
rule and the results of the SEDAR 17
update, the South Atlantic Council’s
Scientific and Statistical Committee
(SSC) recommended increasing the ABC
for vermilion snapper to 1,372,000 lb
(622,329 kg), round weight, for 2013;
then decreasing the ABC to 1,312,000 lb
(595,113 kg), round weight, for 2014;
1,289,000 1b (584,681 kg), round weight,
for 2015; and 1,269,000 1b (575,609 kg),
round weight, for 2016 and subsequent
years. The ABC is gradually decreased
over 3 years to allow for the harvest of
excess biomass and is then held at a
constant level when the population size
reaches the equilibrium target level. The
South Atlantic Council accepted the
SSC’s recommendation.

This final rule increases the vermilion
snapper ACLs based on the revised ABC
values. Amendment 16 to the FMP
(Amendment 16) established sector
allocations for vermilion snapper of 68
percent for the commercial sector and
32 percent for the recreational sector (74
FR 30964, June 29, 2009). Additionally,
Amendment 16 established two
commercial fishing seasons for
vermilion snapper. The first season is

January through June, and the second is
July through December. Using the SSC’s
ABC recommendation, the ACL formula
established in the Comprehensive ACL
Amendment where ABC = ACL = QY,
and the established allocation formula,
this rule revises the commercial ACLs in
round weight as follows: 932,960 lb
(423,200 kg) for 2013; 892,160 1b
(404,700 kg) for 2014; 876,520 1b
(397,600 kg) for 2015; and 862,920 1b
(391,400 kg) for 2016 and subsequent
fishing years. The commercial ACLs are
further divided equally between the first
and second commercial fishing seasons,
resulting in commercial ACLs for each
season of 466,480 1b (211,592 kg), round
weight (or 420,252 1b (190,623 kg),
gutted weight) for 2013; 446,080 b
(202,338 kg), round weight (or 401,874
b (182,287 kg), gutted weight) for 2014;
438,260 1b (198,791 kg), round weight
(or 394,829 1b (179,091 kg), gutted
weight) for 2015; and 431,460 1b
(195,707 kg), round weight (or 388,703
b (176,313 kg), gutted weight) for 2016
and subsequent fishing years. Any
unused portion of the commercial ACL
from the first part of the fishing year
will be added to the commercial ACL
for the second part of the fishing year.

The recreational ACLs are set at:
395,532 1b (179,410 kg), gutted weight,
439,040 1b (199,145 kg), round weight,
for 2013; 378,234 1b (171,564 kg), gutted
weight, 419,840 1b (190,436 kg), round
weight, for 2014; 371,604 1b (168,557
kg), gutted weight, 412,480 1b (187,098
kg), round weight, for 2015; and 365,838
Ib (165,941 kg), gutted weight, 406,080
1b (184,195 kg), round weight, for 2016
and subsequent fishing years.

Vermilion Snapper Commercial Trip
Limit

In the past, in-season closures have
been required because the commercial
ACLs have been harvested before the
end of each spilt season. Increasing the
vermilion snapper ACLs allows for
increased harvest and increases the
probability the commercial split seasons
will be extended. However, even with a
larger commercial ACL, in-season
commercial closures are still expected.
Therefore, this final rule reduces the
commercial trip limit for vermilion
snapper from 1,500 1b (680 kg), gutted
weight, to 1,000 1b (454 kg), gutted
weight (or 1,100 1b (503 kg), round
weight). This rule also reduces the
commercial trip limit to 500 1b (227 kg),
gutted weight (or 555 1b (252 kg), round
weight) after 75 percent of the
commercial ACL is reached or projected
to be reached. Reducing the commercial
trip limit and implementing a trip limit
step down should help control the rate
of commercial harvest and reduce the
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probability that in-season closures are
implemented during either split season.

Vermilion Snapper Recreational
Seasonal Closure

This rule removes the 5-month
November through March recreational
seasonal closure for vermilion snapper
that was established in Amendment 16.
This seasonal closure was implemented
to address overfishing of the species (74
FR 30964, June 29, 2009). However, the
SEDAR 17 update indicated that
vermilion snapper is not overfished and
is no longer undergoing overfishing.
Further, an analysis conducted by
NMEFS indicates the recreational sector
will likely harvest between 64 percent
and 75 percent of the 2013 recreational
ACL. Although the ACL will decrease
slightly each year for the next several
years, it is unlikely that the recreational
vermilion snapper ACL will be met or
exceeded in any given year in the near
future. Amendment 17B to the FMP
implemented recreational AMs for
vermilion snapper that if the ACL is
exceeded, any ACL overage is mitigated
by reducing the recreational ACL for the
following fishing year (75 FR 82280,
December 30, 2010). Thus, no adverse
biological impacts to the vermilion
snapper resource are anticipated as a
result of removing the seasonal closure.

In addition, in early 2013, the
Southeast Fisheries Science Center
(SEFSC) implemented a new electronic
reporting system for headboats
operating in the South Atlantic and Gulf
of Mexico. The Gulf of Mexico Fishery
Management Council and South
Atlantic Council are currently
developing amendments that would
require federally permitted headboats to
report all landings electronically at an
increased frequency to the SEFSC. The
SEFSC is also developing a similar
program for charterboats. These
improvements to the recreational
harvest monitoring program are
expected to increase the accuracy and
timeliness of landings information, and
help reduce the likelihood of
recreational ACL overages.

Red Porgy ACLs

A SEDAR stock assessment update
was completed for red porgy in October
2012 (2012 SEDAR 1 update). The
objective of the 2012 SEDAR 1 update
was to update the 2002 SEDAR 1
benchmark assessment and the 2006
SEDAR 1 update for red porgy. The
2012 SEDAR 1 update indicates the red
porgy stock is not undergoing
overfishing but is still overfished;
however, the 2012 SEDAR 1 update also
indicates the stock is no longer
rebuilding. All rebuilding projections

performed in the 2012 SEDAR 1 update
indicate that red porgy will not be
rebuilt by the end of its rebuilding
timeframe (2018). Therefore, the South
Atlantic Council has requested a new
benchmark assessment for the stock to
be completed in 2014. After the new
benchmark assessment is conducted, the
South Atlantic Council may reconsider
the rebuilding plan and modifications to
management measures as necessary.

Based on the outcome of the 2012
SEDAR 1 update, and the ABC control
rule established in the Comprehensive
ACL Amendment, the SSC
recommended a new ABC for red porgy
that is lower than the current ABC of
395,304 1b (179,307 kg), round weight
(landed catch). The South Atlantic
Council accepted the SSC’s
recommendation and, therefore,
Regulatory Amendment 18 implements
the following ABGCs: For 2013, the ABC
for red porgy decreases to 306,000 1b
(138,799 kg), round weight; for 2014, the
ABC increases to 309,000 1b (140,160
kg), round weight; and for 2015 and
subsequent fishing years, the ABC
increases to 328,000 1b (148,778 kg),
round weight. These ABC values are
based on the yield at 75 percent of Fusy
(the fishing mortality at MSY).

Based on these new ABCs, this final
rule reduces the commercial and
recreational ACLs for red porgy.
Currently, the red porgy stock ACL is
equal to the ABC and is divided equally
between the commercial and
recreational sectors according to the
formula established in the
Comprehensive ACL Amendment. Thus,
this rule sets the commercial and
recreational ACLs for red porgy, at
153,000 1b (69,400 kg), round weight (or
147,115 1b (66,730 kg), gutted weight)
for 2013; 154,500 1b (70,080 kg), round
weight (or 148,558 1b (67,385 kg), gutted
weight) for 2014; and 164,000 1b (74,389
kg), round weight, (or 157,692 1b (71,528
kg), gutted weight) for 2015 and
subsequent fishing years.

Additional Management Measures
Contained in Regulatory Amendment
18

Regulatory Amendment 18 also
includes several actions that are not
contained in this final rule. Based on
the new ABCs, Regulatory Amendment
18 specifies a new MSY and OY for
vermilion snapper. Using the SEDAR 17
update results, the values for MSY and
QY are updated to incorporate the most
recent harvest information for the stock.
The vermilion snapper MSY value is
revised to 1,563,000 lb (708,965 kg),
round weight. The vermilion snapper
OY values are revised to 1,372,000 1b
(622,329 kg), round weight for 2013;

1,312,000 1b (595,113 kg), round weight
for 2014; 1,289,000 1b (584,681 kg),
round weight for 2015; and 1,269,000 lb
(575,609 kg), round weight for 2016 and
subsequent fishing years. Regulatory
Amendment 18 also revises the OY to
equal the ABC based on the SEDAR 17
update.

Additionally, Regulatory Amendment
18 modifies the MSY and OY values for
red porgy according to the new ABCs.
The red porgy MSY value is revised to
834,000 1b (378,296 kg), round weight.
The red porgy OY values are revised to
306,000 1b (138,799 kg), round weight
for 2013; 309,000 1b (140,160 kg), round
weight for 2014; and 328,000 1b
(148,778 kg), round weight for 2015 and
subsequent fishing years. The OY for
red porgy is set equal to the ABC and
the ACL as specified in the ACL formula
established in the Comprehensive ACL
Amendment. Regulatory Amendment 18
also updates the recreational ACT for
red porgy based on the revised ABC
using the ACT control rule established
in the Comprehensive ACL
Amendment. However, the recreational
ACT is not included in the regulatory
text, because it is a performance
measure and not an actual limit on
harvest.

Comments and Responses

NMEF'S received six comment
submissions on the proposed rule,
which included five letters from
individuals and one letter from a
Federal agency. One of the individual
submissions commented on issues
beyond the scope of those addressed in
this rule. The Federal agency stated that
it had no comment. Three of the
comments support the actions taken in
this rule. For the reasons explained
above, NMFS agrees with the comments
that support the removal of the
recreational 5-month seasonal closure
for vermilion snapper, the increase in
the vermilion snapper ACL, and
reduction of the vermilion snapper
commercial trip limit. The comments
that oppose one or more of the
management measures in Regulatory
Amendment 18 and the proposed rule
are summarized and responded to
below.

Comment 1: The red porgy ACL
should not be reduced.

Response: NMFS disagrees that it is
unnecessary to reduce the ACL for red
porgy. Red porgy is currently in the 13th
year of an 18-year rebuilding plan that
was established in 2000. In 2006, an
update assessment indicated that red
porgy was no longer undergoing
overfishing and was rebuilding, but the
stock remained overfished. In response
to this determination, the South Atlantic
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Council developed a constant fishing
mortality rate rebuilding strategy for red
porgy and specified a 395,304-1b
(179,307-kg), round weight, total
allowable catch. In 2012, another update
assessment also determined that red
porgy was not undergoing overfishing
but was overfished. The update also
indicated that rebuilding is not
occurring as expected due to poor
recruitment and that the red porgy stock
will not be rebuilt by the end of the
rebuilding period, even in the absence
of fishing mortality. Therefore, the
South Atlantic Council requested a new
SEDAR benchmark stock assessment for
2014. Until then, the SSC
recommended, and the Council set,
harvest levels for red porgy based on the
yield at 75 percent of Fumsy. This results
in lower ACLs but is necessary to ensure
that fishing mortality remains less than
Fumsy and will provide greater
opportunity for the stock to rebuild
until the Council can review the new
benchmark assessment.

Comment 2: The fishing seasons for
all snapper-grouper species should be
opened simultaneously and then closed
as each stock meets its respective ACL.

Response: The only snapper grouper-
species considered in Regulatory
Amendment 18 were vermilion snapper
and red porgy, and modifying the
fishing season for red porgy was not
addressed in the amendment.
Regulatory Amendment 18 did include
alternatives for various vermilion
snapper fishing seasons, including
establishing concurrent black sea bass
and vermilion snapper fishing season
openings to provide additional
opportunities for harvest and to
potentially reduce any derby fishing
conditions (the race to catch fish).
However, the South Atlantic Council
wanted to consider additional
alternatives for vermilion snapper
fishing seasons and decided to address
those in a separate regulatory
amendment to avoid delaying the
increase in the vermilion snapper ACL.

Classification

The Regional Administrator,
Southeast Region, NMFS has
determined that this final rule is
necessary for the conservation and
management of the species within
Regulatory Amendment 18 and is
consistent with the FMP, the Magnuson-
Stevens Act, and other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

A FRFA was prepared for this action.
The FRFA incorporates the IRFA, a
summary of the significant economic
issues raised by public comment,

NMFS’ responses to those comments,
and a summary of the analyses
completed to support the action. The
FRFA follows.

No public comments specific to the
IRFA were received and, therefore, no
public comments are addressed in this
FRFA. No changes in the final rule were
made in response to public comment.

On June 20, 2013, the Small Business
Administration (SBA) issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013 (78 FR 37398). The rule
increased the size standard for Finfish
Fishing from $4.0 to $19.0 million,
Shellfish Fishing from $4.0 to $5.0
million, and Other Marine Fishing from
$4.0 to $7.0 million. Pursuant to the
Regulatory Flexibility Act, and prior to
SBA’s June 20, 2013, final rule, an
initial regulatory flexibility analysis was
developed for this action using SBA’s
former size standards. Subsequent to the
June 20, 2013 rule, NMFS has reviewed
the final regulatory flexibility analysis
(FRFA) prepared for this action in light
of the new size standards. Under the
former, lower size standards, all entities
subject to this action were considered
small entities, thus they all would
continue to be considered small under
the new standards. NMFS has
determined that the new size standards
do not affect the analyses prepared for
this action.

NMEFS agrees that the South Atlantic
Council’s choice of preferred
alternatives would best achieve the
South Atlantic Council’s objectives
while minimizing, to the extent
practicable, the adverse effects on
fishers, support industries, and
associated communities. The preamble
to this final rule provides a statement
and need for, and objectives of, this
rule.

The Magnuson-Stevens Act provides
the statutory basis for this rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. In
addition, no new reporting, record-
keeping, or other compliance
requirements are introduced by this
rule.

NMFS expects this final rule to
directly affect commercial fishermen
and for-hire vessel operators in the
South Atlantic snapper-grouper fishery.
The Small Business Administration
established small entity size criteria for
all major industry sectors in the U.S.,
including fish harvesters. A business
involved in fish harvesting is classified
as a small business if independently
owned and operated, is not dominant in
its field of operation (including its
affiliates), and its combined annual
receipts are not in excess of $19.0

million (NAICS code 114111, finfish
fishing) for all of its affiliated operations
worldwide. For for-hire vessels, all
qualifiers apply except that the annual
receipts threshold is $7.0 million
(NAICS code 713990, recreational
industries).

From 2007—-2011, an annual average
of 249 vessels with valid Federal
permits to operate in the commercial
snapper-grouper fishery landed at least
1 1b (0.4 kg) of vermilion snapper. These
vessels generated dockside revenues of
approximately $7.5 million (2011
dollars) from all South Atlantic species
caught in the same trips as vermilion
snapper, of which $3.1 million (2011
dollars) were from vermilion snapper.
Each vessel, therefore, generated an
average of approximately $30,000 in
gross revenues, of which $12,000 were
from vermilion snapper. For the same
period, an annual average of 190 vessels
with valid Federal permits to operate in
the commercial snapper-grouper fishery
landed at least 1 1b (0.4 kg) of red porgy.
These vessels generated dockside
revenues of approximately $6.2 million
(2011 dollars) from all species caught in
the same trips as red porgy, of which
$226,000 (2011 dollars) were from red
porgy. Each vessel, therefore, generated
an average of approximately $32,000 in
gross revenues, of which $1,000 were
from red porgy. Commercial vessels that
operate in the vermilion snapper or red
porgy components of the snapper-
grouper fishery may also operate in
other fisheries, the revenues of which
are not reflected in these totals. Based
on revenue information, all commercial
vessels affected by the rule can be
considered small entities.

From 2005-2010, an annual average
of 1,985 vessels had valid Federal
permits to operate in the for-hire
component of the recreational sector of
the snapper-grouper fishery. As of
January 22, 2013, 1,462 vessels held
South Atlantic for-hire snapper-grouper
Federal permits, and about 75 of these
vessels are estimated to have operated
as headboats in 2013. The for-hire fleet
consists of charter boats, which charge
a fee on a vessel basis, and headboats,
which charge a fee on an individual
angler (head) basis. Average annual
revenues (2011 dollars) per vessel for
charter boats are estimated to be
$126,032 for Florida vessels, $53,443 for
Georgia vessels, $100,823 for South
Carolina vessels, and $101,959 for North
Carolina vessels. For headboats, the
corresponding estimates are $209,507
for Florida vessels and $153,848 for
vessels in the other South Atlantic
states. For state headboat estimates
other than Florida, aggregated economic
information is provided because the
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headboat sample sizes were small and
providing more detailed revenue
estimate information on a state-by-state
basis could disclose sensitive financial
information. Based on these average
revenue figures, all for-hire operations
that would be affected by the rule can
be considered small entities.

NMFS expects the final rule to
directly affect all federally permitted
commercial vessels harvesting
vermilion snapper or red porgy and for-
hire vessels that operate in the South
Atlantic snapper-grouper fishery. All
directly affected entities have been
determined, for the purpose of this
analysis, to be small entities. Therefore,
NMFS determines that this final rule
will affect a substantial number of small
entities.

Because NMFS determines that all
entities expected to be affected by the
actions in this final rule are small
entities, the issue of disproportional
effects on small versus large entities
does not arise in the present case.

The vermilion snapper commercial
and recreational ACLs for 2013 through
2016, and subsequent fishing years, will
be increased relative to the 2012 ACL
values. This action will likely provide
the snapper-grouper commercial sector
a longer fishing season that will result
in higher industry revenues and
possibly profits to commercial vessels.
Relative to the 2012 vermilion snapper
commercial ACL, the commercial ACL
increases will generate additional ex-
vessel revenues to commercial vessels.
Based on past ex-vessel data applied to
the increased ACLs, these additional
revenues will be about $817,974 (2011
dollars) in 2013, and as the commercial
ACL decreases to its lowest level in the
2016 fishing year, and subsequent years,
the additional revenues will also be
reduced to about $586,000 (2011
dollars).

The possibility of increased profits for
commercial vessels from an increase in
revenues will have to be balanced with
the reduced vermilion snapper
commercial trip limit. The trip limit, in
conjunction with the increased
commercial ACLs, is expected to extend
the first commercial season by
approximately 32 weeks beyond the
2012 closure date, and the second
season by approximately 3 weeks
beyond the 2012 closure date. Before
reaching 75 percent of the commercial
ACL, the trip limit will benefit those
who presently are harvesting less than
1,000 1b (454 kg), gutted weight, per
trip, because it will allow them to
continue to harvest that same amount
per trip for an extended period and
therefore generate more revenues and
likely more profits for the entire fishing

year. However, the trip limit will
effectively increase the fishing cost per
harvested fish of those vessels already
harvesting more than 1,000 1b (454 kg),
gutted weight, per trip, although these
fishermen could still take advantage of
an extended season. A similar situation
with respect to those catching above or
below the trip limit will occur once the
trip limit is reduced to 500 1b (227 kg),
gutted weight. If the extended season
brings in relatively higher ex-vessel
prices, those not adversely affected by
the commercial trip limit will very
likely experience profit increases and
those adversely affected by the trip limit
will not necessarily experience profit
reductions. Given this condition, it
appears that the net effects on vessel
profits will be positive. However, more
vessels will be adversely affected once
the trip limit of 500 1b (227 kg), gutted
weight, takes effect. This trip limit
could result in greater profit reductions
to adversely affected vessels. The
overall net effects of the commercial
ACL increases and commercial trip limit
reductions on vessel profits cannot be
ascertained.

In principle, the increase in the
vermilion snapper recreational ACL will
benefit the for-hire vessels, but this
result is highly dependent on whether
the seasonal closure is eliminated. In
recent years, the recreational sector has
not fully reached its ACL, and this
could be a result of the November
through March closure of the vermilion
snapper recreational sector. Eliminating
this seasonal closure will very likely
increase the trips of for-hire vessels
targeting vermilion snapper so that net
operating revenues, or profits, of these
vessels will also likely increase. An in-
season recreational sector quota closure,
however, will constrain any increases in
the profits of for-hire vessels, but
projections indicate that the recreational
ACLs are unlikely to be reached during
the fishing year, at least in the short-
term. It is, therefore, likely that the
recreational ACL increases, in
conjunction with the elimination of the
seasonal closure, will result in profit
increases for the for-hire vessels.
Assuming that the recreational ACL is
not reached, and therefore no in-season
AM closure is triggered, eliminating the
recreational seasonal closure for
vermilion snapper will increase the net
operating revenues of charter boats by
approximately $47,000 (2011 dollars)
annually, and those of headboats by
approximately $158,000 (2011 dollars)
annually.

The red porgy commercial and
recreational ACLs for 2013 through 2015
will be reduced from the current ACL,
which would, in principle, negatively

affect both commercial and for-hire
vessels. Since increasing the
commercial ACL in 2009 (74 FR 58902,
November 16, 2009), the red porgy
commercial sector has exceeded its ACL
only once (in 2011), and in other years
red porgy commercial landings were
substantially lower than the sector’s
ACL. Based on a running average of
commercial landings as a proxy for
future landings, the red porgy
commercial ACLs for 2013 through 2015
are unlikely to be exceeded and
therefore will not trigger an in-season
closure of the commercial sector. Thus,
unless there is a significant increase in
commercial landings through a
substantial increase in the stock size or
fishing effort, the reduced commercial
ACLs will likely not reduce the
landings, revenues, and profits of
commercial vessels. If the commercial
ACLs are reached but not exceeded,
commercial vessels could generate
additional revenues from the
commercial ACLs. Relative to the
landings and revenues in 2012 and
assuming the commercial ACLs are
reached, additional revenues (2011
dollars) to commercial vessels will be
approximately $259,000 in 2013,
$261,000 in 2014, and $277,000 in 2015,
and thereafter.

Annually from 2007 through 2011,
recreational landings of red porgy have
remained at very low levels, averaging
approximately 110,000 1b (49,941 kg),
round weight. In 2012, total recreational
landings of approximately 137,000 lb
(62,199 kg), round weight, were less
than 30 percent of the recreational
sector’s ACL. Therefore, the reduced
recreational ACL will most likely have
no effects on the profits of for-hire
vessels, at least in the short-term. The
long-term effects on profits depend on
whether for-hire vessel trips targeting
red porgy substantially increase. If such
an increase in for-hire vessel trips ever
occurs, for-hire profits will also
increase.

The following discussion analyzes the
alternatives that were not preferred by
the South Atlantic Council, or
alternatives for which the South
Atlantic Council chose the no action
alternative.

Two alternatives, including the
preferred alternative, were considered
for revising the vermilion snapper
commercial and recreational ACLs. The
only other alternative is the no action
alternative, which would maintain the
ACLs at a lower level than the preferred
alternative. Selecting the no action
alternative would lead to forgone profit
increases for commercial and for-hire
vessels that would otherwise be realized
under the preferred alternative. The no
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action alternative was not selected
because a new stock assessment update
was recently completed for vermilion
snapper and thus it would not have
been based on the best available science.

Three alternatives, including the
preferred alternative, were considered
for revising the commercial trip limit for
vermilion snapper. The first alternative,
the no action alternative, would
maintain the trip limit at 1,500 Ib (680
kg), gutted weight, which would be
higher than that in the preferred
alternative. Although, in principle, this
alternative would have no effects on
commercial vessel profits, there would
be a higher probability of an ever-
shortening commercial season, thereby
adversely affecting the profits of many
commercial vessels. The second
alternative is a trip limit of 1,000 1b (454
kg), gutted weight, the same as the
preferred alternative, but without the
step down to a 500-1b (227-kg), gutted
weight, trip limit when 75 percent of the
commercial ACL has been met or is
projected to be met. This alternative
would result in shorter first and second
commercial fishing seasons than the
preferred alternative. As with the
preferred alternative, it would increase
the cost per landed fish of those already
harvesting above the trip limit, although
those vessels could increase their
overall revenues by taking more fishing
trips during the extended commercial
season. The net effect on their profits
would be positive only if ex-vessel
prices substantially improved during
the extended season. However, those
vessels currently landing below the
commercial trip limit would likely
experience increased revenues and
likely profits for the entire fishing year
due to the extended season. As with the
preferred alternative, this alternative’s
overall net effects on the profits of
commercial vessels cannot be
ascertained. It is noted that this
alternative would adversely affect fewer
vessels than the preferred alternative.
However, considering that the
commercial sector has been reaching its
ACL in recent years, this alternative
would have a higher probability of
allowing overages to occur than the
preferred alternative. Overages of the
commercial ACL could lead to
overfishing of vermilion snapper which
would necessitate more restrictive
measures that could, in turn, reduce the
future revenues and profits of
commercial vessels. As discussed in the
amendment, the alternatives, other than
the preferred alternative, were not
selected because they did not best meet
the objectives of Regulatory Amendment
18.

Two alternatives, including the
preferred alternative, were considered
for modifying the recreational seasonal
closure for vermilion snapper. The only
other alternative is the no action
alternative, which would maintain the
November through March closure of the
recreational sector for vermilion
snapper. This alternative would lead to
forgone for-hire vessel profits that
would otherwise be realized with the
preferred alternative. As discussed in
the amendment, the alternatives, other
than the preferred alternative, were not
selected because they did not best meet
the objectives of Regulatory Amendment
18.

Three alternatives, including the
preferred alternative, were considered
for revising the commercial and
recreational ACLs for red porgy. The
first alternative, the no action
alternative, would retain the current
ACL, which would be higher than the
ACLs under the preferred alternative.
Although this alternative would, in
principle, provide for better profitability
prospects for both the commercial and
for-hire vessels, its effects in the short-
term would be equivalent to those of the
preferred alternative because, based on
historical landings through 2012, the
commercial and recreational landings
would likely be less than the
commercial and recreational ACLs of
the preferred alternative. The second
alternative is similar to the preferred
alternative, except that it would set the
sector ACLs for 2013 through 2018, and
subsequent years until modified. The
effects of this alternative on commercial
and for-hire vessels would be identical
to those of the preferred alternative for
the 2013 through 2015 fishing years. In
the 2016 through 2018 fishing years,
this alternative would provide for
increased sector ACLs and thus, in
principle, would provide commercial
vessels a better environment for
generating higher revenues and profits.
Assuming the commercial sector fully
reached its annual ACL in 2016 through
2018, this alternative would allow for
additional revenues of approximately
$127,000 (2011 dollars) over the
preferred alternative for the 3-year
period (2016-2018). However, using a
running average of commercial landings
through 2012 as a proxy for future
landings, the commercial ACLs under
this alternative would likely not be
reached. Therefore, the effects of this
alternative on commercial vessels are
virtually identical to those of the
preferred alternative for the 3-year
period (2016-2018). This alternative
and the preferred alternative would
most likely have identical effects on for-

hire vessels in 2016 through 2018.
Recreational landings of red porgy have
stayed at very low levels, making it
unlikely that the recreational ACLs
under this alternative, or the preferred
alternative, would be reached. The
South Atlantic Council will receive a
new benchmark stock assessment for
red porgy in 2014. As described in
Regulatory Amendment 18, the
assessment results will be considered by
the South Atlantic Council in 2015, and
any necessary changes to the ACLs or
other management measures will be
developed during 2015 with possible
implementation in 2016. Hence the
ACLs for 2016, and beyond, may be
revised based on the best scientific
information available at that time. The
non-preferred alternatives were not
selected because they did not best meet
the objectives of Regulatory Amendment
18. Additionally, the no action
alternative was not selected based on
the results of the recent stock
assessment and the need to use the best
available science for deciding upon the
ACL alternatives.

The South Atlantic Council also
considered two alternatives to modify
the commercial fishing season for
vermilion snapper, from which they
selected the no action alternative. The
no action alternative would maintain
the split of the commercial fishing year,
with January through June as the first
season and July through December as
the second season. This alternative
would split the commercial ACL
between the two seasons.

The second alternative consists of two
sub-alternatives. The first sub-
alternative would split the commercial
fishing year into January through May as
the first season and June through
December as the second season. The
second sub-alternative would split the
commercial fishing year into January
through April as the first season and
May through December as the second
season. In both sub-alternatives, the
commercial ACL would be split equally
between the two seasons.

The South Atlantic Council noted the
complexity of modifying the
commercial fishing season for vermilion
snapper, and decided to move it to
Regulatory Amendment 14, currently
under development, for consideration
with possible additional alternatives.
The timing of the opening and closing
of the season for vermilion snapper can
impact the seasons for other snapper-
grouper species, particularly the
shallow-water grouper complex and
black sea bass. The South Atlantic
Council decided that a different
amendment that would jointly consider
the fishing seasons for vermilion
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snapper and black sea bass was the
better approach. As a result of that
decision, completion of Regulatory
Amendment 18 would not be delayed
by the consideration of a broader set of
actions within the amendment, thus
allowing the realization of more socio-
economic benefits from increased ACLs
for vermilion snapper.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as small entity compliance
guides. As part of the rulemaking
process, NMFS prepared a fishery
bulletin, which also serves as a small
entity compliance guide. The fishery
bulletin will be sent to all interested
parties.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Red porgy,
Snapper-Grouper, South Atlantic,
Vermilion snapper.

Dated: August 1, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
§622.183 [Amended]

m 2.In §622.183, paragraph (b)(4) is
removed and reserved.

m 3.In §622.190, the introductory text
of paragraph (a), and paragraphs
(a)(4)(i), (a)(4)(i1), and (a)(6) are revised
to read as follows:

§622.190 Quotas.

* * * * *

(a) South Atlantic snapper-grouper,
excluding wreckfish. The quotas apply
to persons who are not subject to the bag
limits. (See § 622.11 for applicability of
the bag limits.) The quotas are in gutted
weight, that is eviscerated but otherwise
whole, except for the quotas in
paragraphs (a)(4), (a)(5), and (a)(6) of

this section which are in both gutted
weight and round weight.

(4 * *x %

(i) For the period January through
June each year.

(A) For the 2013 fishing year—
420,252 1b (190,623 kg), gutted weight;
466,480 lb (211,592 kg), round weight.

(B) For the 2014 fishing year—401,874
Ib (182,287 kg), gutted weight; 446,080
Ib (202,338 kg), round weight.

(C) For the 2015 fishing year—394,829
Ib (179,091 kg), gutted weight; 438,260
Ib (198,791 kg), round weight.

(D) For the 2016 and subsequent
fishing years—388,703 1b (176,313 kg),
gutted weight; 431,460 1b (195,707 kg),
round weight.

(ii) For the period July through
December each year.

(A) For the 2013 fishing year—
420,252 1b (190,623 kg), gutted weight;
466,480 1b (211,592 kg), round weight.

(B) For the 2014 fishing year—401,874
Ib (182,287 kg), gutted weight; 446,080
Ib (202,338 kg), round weight.

(C) For the 2015 fishing year—394,829
Ib (179,091 kg), gutted weight; 438,260
Ib (198,791 kg), round weight.

(D) For the 2016 and subsequent
fishing years—388,703 1b (176,313 kg),
gutted weight; 431,460 1b (195,707 kg),
round weight.

(6) Red porgy—(i) For the 2013 fishing
year—147,115 1b (66,730 kg), gutted
weight; 153,000 1b (69,400 kg), round
weight.

(ii) For the 2014 fishing year—148,558
Ib (67,385 kg), gutted weight; 154,500 lb
(70,080 kg), round weight.

(iii) For the 2015 and subsequent
fishing years—157,692 1b (71,528 kg),
gutted weight; 164,000 lb (74,389 kg),
round weight.

* * * * *

m 4.In §622.191, paragraph (a)(6) is
revised to read as follows:

§622.191 Commercial trip limits.

(a] * * %

(6) Vermilion snapper. (i) Until 75
percent of either quota specified in
§622.190(a)(4)(i) or (ii) is reached or
projected to be reached, 1,000 1b (454
kg), gutted weight; 1,110 1b (503 kg),
round weight.

(ii) After 75 percent of either quota
specified in § 622.190(a)(4)(i) or (ii) is
reached or projected to be reached, 500
Ib (227 kg), gutted weight; 555 1b (252
kg), round weight. When the conditions
in this paragraph (a)(6)(ii) have been
reached, the Assistant Administrator
will implement this trip limit change by
filing a notification with the Office of
the Federal Register.

(iii) See §622.190(c)(1) for the
limitations regarding vermilion snapper
after either quota specified in
§622.190(a)(4)(@d) or (ii) is reached or
projected to be reached.

* * * * *

m 5.In §622.193, paragraphs (f) and (v)
are revised to read as follows:

§622.193 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(f) Vermilion snapper—(1)
Commercial sector. If commercial
landings, as estimated by the SRD, reach
or are projected to reach the applicable
commercial ACL (commercial quota)
specified in § 622.190(a)(4)(i) or (ii), the
AA will file a notification with the
Office of the Federal Register to close
the commercial sector for that portion of
the fishing year applicable to the
respective quota.

(2) Recreational sector. (1) If
recreational landings, as estimated by
the SRD, reach or are projected to reach
the applicable recreational ACL
specified in paragraph (f)(2)(iv) of this
section and vermilion snapper are
overfished, based on the most recent
Status of U.S. Fisheries Report to
Congress, the AA will file a notification
with the Office of the Federal Register
to close the recreational sector for
vermilion snapper for the remainder of
the fishing year. On and after the
effective date of such notification, the
bag and possession limit of vermilion
snapper in or from the South Atlantic
EEZ is zero. This bag and possession
limit also applies in the South Atlantic
on board a vessel for which a valid
Federal commercial or charter vessel/
headboat permit for South Atlantic
snapper-grouper has been issued,
without regard to where such species
were harvested, i.e., in state or Federal
waters.

(ii) Without regard to overfished
status, if vermilion snapper recreational
landings exceed the applicable
recreational ACL, the AA will file a
notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year,
to reduce the ACL for that fishing year
by the amount of the overage.

(iii) Recreational landings will be
evaluated relative to the ACL based on
a moving multi-year average of landings,
as described in the FMP.

(iv) The recreational ACL for
vermilion snapper is 395,532 lb
(179,410 kg), gutted weight, 439,040 1b
(199,145 kg), round weight, for 2013;
378,234 1b (171,564 kg), gutted weight,
419,840 1b (190,436 kg), round weight,
for 2014; 371,604 1b (168,557 kg), gutted
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weight, 412,480 1b (187,098 kg), round
weight, for 2015; and 365,838 1b
(165,941 kg), gutted weight, 406,080 1b
(184,195 kg), round weight, for 2016 and
subsequent fishing years.

(v) Red porgy—(1) Commercial sector.
(i) If commercial landings for red porgy,
as estimated by the SRD, reach or are
projected to reach the applicable
commercial ACL (commercial quota)
specified in § 622.190(a)(6), the AA will
file a notification with the Office of the
Federal Register to close the commercial
sector for the remainder of the fishing
year.

(ii) If commercial landings exceed the
applicable commercial ACL, and red
porgy are overfished, based on the most
recent Status of U.S. Fisheries Report to
Congress, the AA will file a notification
with the Office of the Federal Register,
at or near the beginning of the fishing
year to reduce the ACL for that
following year by the amount of the
overage in the prior fishing year.

(2) Recreational sector. (1) If
recreational landings for red porgy, as
estimated by the SRD, exceed the
applicable recreational ACL specified in
paragraph (v)(2)(ii) of this section then
during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. However, the length of the
recreational fishing season will not be
reduced during the following fishing
year if recreational landings do not
exceed the applicable ACL or if the RA
determines, using the best scientific
information available, that a reduction
in the length of the following fishing
season is unnecessary.

(ii) The recreational ACL for red porgy
is 147,115 1b (66,730 kg), gutted weight,
153,000 1b (69,400 kg), round weight, for
2013; 148,558 1b (67,385 kg), gutted
weight, 154,500 1b (70,080 kg), round
weight, for 2014; 157,692 1b (71,528 kg),
gutted weight, 164,000 Ib (74,389 kg),

round weight, for 2015 and subsequent
fishing years.

* * * * *

[FR Doc. 2013-18984 Filed 8-5—13; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 121009528-2729-02]
RIN 0648-XC749

Fisheries of the Northeastern United
States; Scup Fishery; Adjustment to
the 2013 Winter Il Quota

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment.

SUMMARY: NMFS adjusts the 2013
Winter II commercial scup quota. This
action complies with Framework
Adjustment 3 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which established a
process to allow the rollover of unused
commercial scup quota from the Winter
I period to the Winter II period.
DATES: Effective November 1, 2013,
through December 31, 2013.
FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, (978) 281-9224.
SUPPLEMENTARY INFORMATION: NMFS
published a final rule in the Federal
Register on November 3, 2003 (68 FR
62250), implementing a process, for
years in which the full Winter I
commercial scup quota is not harvested,
to allow unused quota from the Winter
I period (January 1 through April 30) to
be added to the quota for the Winter II
period (November 1 through December
31), and to allow adjustment of the
commercial possession limit for the
Winter II period commensurate with the
amount of quota rolled over from the
Winter I period.

For 2013, the initial Winter II quota is
3,750,249 1b (1,701 mt), and the best
available landings information indicates

that 3,182,749 1b (1,444 mt) remain of
the Winter I quota of 10,613,157 1b
(4,814 mt). Consistent with the intent of
Framework 3, the full amount of unused
2013 Winter I quota is transferred to
Winter II, resulting in a revised 2013
Winter II quota of 6,932,998 1b (3,145
mt). Because the amount transferred is
greater than 2,000,000 1b (907 mt), the
possession limit per trip will increase to
8,000 1b (3,629 kg) during the Winter II
quota period, consistent with the final
rule Winter I to Winter II possession
limit increase table published in the
2013 final scup specifications Table 7
(77 FR 76942, December 31, 2012).

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
good cause exists pursuant to 5 U.S.C.
553(b)(B) to waive prior notice and the
opportunity for public comment on this
in-season adjustment because it is
impracticable and contrary to the public
interest. The landings data upon which
this action is based are not available on
a real-time basis and, consequently,
were compiled only a short time before
the determination was made that this
action is warranted. If implementation
of this in-season action is delayed to
solicit prior public comment, the
objective of the fishery management
plan to achieve the optimum yield from
the fishery could be compromised;
deteriorating weather conditions during
the later part of the fishery year will
reduce fishing effort and could result in
the annual quota from being fully
harvested. This would conflict with the
agency’s legal obligation under the
Magnuson-Stevens Fishery
Conservation and Management Act to
achieve the optimum yield from a
fishery on a continuing basis, resulting
in a negative economic impact on
vessels permitted to fish in this fishery.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 31, 2013.
Kelly Denit,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-18974 Filed 8-5-13; 8:45 am]|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0575; Directorate
Identifier 2013—NE-21—-AD]

RIN 2120-AA64
Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Turbomeca S.A. ASTAZOU XIV B and
XIV H engines. This proposed AD was
prompted by reports of cracks on the
2nd-stage turbine disc. This proposed
AD would require replacement of the
2nd-stage turbine disc. We are
proposing this AD to prevent disc
cracking, uncontained 2nd-stage turbine
blade release, damage to the engine, and
damage to the helicopter.

DATES: We must receive comments on
this proposed AD by October 7, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

e Fax:202—493-2251.

For service information identified in
this proposed AD, contact Turbomeca,
S.A., 40220 Tarnos, France; phone: 33
(0)5 59 74 40 00; telex: 570 042; fax: 33
(0)5 59 74 45 15. You may view this
service information at the FAA, Engine
& Propeller Directorate, 12 New England

Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
Mandatory Continuing Airworthiness
Information (MCALI), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
800—647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7779; fax: 781-238—
7199; email: frederick.zink@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2013-0575; Directorate Identifier
2013-NE-21-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal

Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013-0111R1,
dated June 3, 2013 (referred to
hereinafter as ‘“‘the MCALI), to correct an
unsafe condition for the specified
products. The MCAI states:

Some cracks have been reported on the
second stage turbine disc of ASTAZOU XIV
engines inducted into a Repair Centre. These
cracks are located in the serrations of the
disc. The results of the technical
investigation concluded that the cracks were
present on non-shot peened second stage
turbine discs (discs on which AB 138
modification was not incorporated), and on
second stage turbine discs that were shot
peened during their service life (discs on
which AB 138 modification was incorporated
after initial service use without shot
peening). Until now, no crack has been
reported on second stage turbine discs shot
peened since new, these discs accounting for
more than half of all ASTAZOU XIV flight
hours. It was not possible to clearly identify
what caused the cracks.

This condition, if not corrected, could lead
to some events of disc serrations rupture,
possibly resulting in uncontained second
stage turbine blade release with consequent
damage to, and reduced control of, the
helicopter.

You may obtain further information by
examining the MCAI in the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

These engines have been approved by
the aviation authority of France, and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
engines of the same type design. This
proposed AD would require
replacement of the 2nd-stage turbine
disc.

Costs of Compliance

We estimate that this proposed AD
affects 6 products of U.S. registry. We
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also estimate that it would take about 5
hours per product to comply with this
proposed AD. The average labor rate is
$85 per hour. Required parts cost about
$6,560 per product. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$41,910. Our cost estimate is exclusive
of possible warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Turbomeca S.A.: Docket No. FAA-2013—
0575; Directorate Identifier 2013—-NE—21—-AD.

(a) Comments Due Date

We must receive comments by October 7,
2013.

(b) Affected ADs
None.

(c) Applicability

This AD applies to all Turbomeca S.A.
ASTAZOU XIV B and XIV H engines.

(d) Reason

This AD was prompted by reports of cracks
on the 2nd-stage turbine disc. We are issuing
this AD to prevent disc cracking,
uncontained 2nd-stage turbine blade release,
damage to the engine, and damage to the
helicopter.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) For ASTAZOU XIV B engines that have
not incorporated AB 138 modification
remove 2nd-stage turbine disk part number
(P/N) 0265260270 as follows:

(i) For engines with 1,800 or more engine
cycles since new (CSN) or since last overhaul
(CSLO), remove 2nd-stage turbine disk P/N
0265260270 within 10 operating hours after
the effective date of this AD.

(ii) For engines with less than 1,800 CSN
or CSLO, remove 2nd-stage turbine disk P/N
0265260270 within 300 operating hours after
the effective date of this AD or before 1800
CSN or CSLO, whichever comes first.

(2) For ASTAZOU XIV B engines that have
incorporated AB 138 modification, remove
2nd-stage turbine disk P/N 0283270200 with
P/N 0265260270 written or scratched onto
the disk within 1,800 CSN or CSLO, or
within 10 operating hours after the effective
date of this AD, whichever occurs later.

(3) For ASTAZOU XIV H engines, remove
2nd-stage turbine disk P/N 0265260270
within 300 operating hours after the effective
date of this AD.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs to this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(h) Related Information

(1) For more information about this AD,
contact Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7779; fax: 781-238-7199;
email: frederick.zink@faa.gov.

(2) Refer to European Aviation Safety
Agency Airworthiness Directive 2013—
0111R1, dated June 3, 2013, for more
information. You may examine the AD on the
Internet at http://www.regulations.gov.

(3) Turbomeca S.A. Alert Mandatory
Service Bulletin (MSB) No. A283 72 0809,
Version A, dated May 16, 2013, and
Turbomeca S.A. Alert MSB No. A283 72
0808, Version A, dated May 16, 2013, which
are not incorporated by reference in this AD,
can be obtained from Turbomeca S.A. using
the contact information in paragraph (h)(4) of
this AD.

(4) For service information identified in
this AD, contact Turbomeca, S.A., 40220
Tarnos, France; phone: 33 (0)5 59 74 40 00;
telex: 570 042; fax: 33 (0)5 59 74 45 15. You
may view this service information at the
FAA, Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
July 19, 2013.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2013—-18908 Filed 8-5—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R2-ES-2013-0083;
4500030113]

RIN 1018—-AY55

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for the Sharpnose Shiner and
Smalleye Shiner

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
list the sharpnose shiner (Notropis
oxyrhynchus) and smalleye shiner (N.
buccula), two fish species from Texas,
as endangered species under the
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Endangered Species Act of 1973, as
amended (Act). If we finalize this rule
as proposed, it would add these species
to the List of Endangered and
Threatened Wildlife and extend the
Act’s protections to these species.
DATES: Written comments: We will
accept comments received or
postmarked on or before October 7,
2013. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES
section, below) must be received by
11:59 p.m. Eastern Time on the closing
date.

Public informational session and
public hearing: We will hold a public
hearing on September 4, 2013. The
public information session will begin at
5:00 p.m., and the public hearing will
begin at 6:30 p.m. and end at 8:00 p.m.
Central Time.

ADDRESSES: Written comments: You may
submit comments by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-R2-ES-2013-0083, which is
the docket number for this rulemaking.
Then click on the Search button. When
you have located this proposed rule,
you may submit a comment by clicking
on “Comment Now!”

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—R2-ES-2013-
0083; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042—-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov under Docket
Number FWS-R2-ES-2013-0083. This
generally means that we will post any
personal information you provide us
(see the Information Requested section
below for more information).

Public informational session and
public hearing: The public
informational session and hearing will
be held in the Upstairs Conference
Room at the Abilene Civic Center, 1100
North 6th Street, Abilene, Texas.

FOR FURTHER INFORMATION CONTACT: Erik
Orsak, Acting Field Supervisor, U.S.
Fish and Wildlife Service, Arlington,
Texas, Ecological Services Field Office,
2005 NE Green Oaks Blvd., Suite 140,
Arlington, TX 76006; by telephone 817—
277-1100; or by facsimile 817-277—
1129. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.
SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, if a species is determined to be
an endangered or threatened species
throughout all or a significant portion of
its range, we are required to promptly
publish a proposal in the Federal
Register and make a determination on
our proposal within 1 year. Critical
habitat shall be designated, to the
maximum extent prudent and
determinable, for any species
determined to be an endangered or
threatened species under the Act.
Listing a species as an endangered or
threatened species and designations and
revisions of critical habitat can only be
completed by issuing a rule. Elsewhere
in today’s Federal Register (and
available online at www.regulations.gov
at Docket Number FWS-R2-ES-2013—
0083), we propose to designate critical
habitat for the sharpnose shiner
(Notropis oxyrhynchus) and smalleye
shiner (N. buccula) under the Act.

This rule consists of a proposed rule
to list the sharpnose shiner and
smalleye shiner as endangered species.
The sharpnose shiner and smalleye
shiner are currently candidate species
for which we have on file sufficient
information on biological vulnerability
and threats to support preparation of a
listing proposal, but for which
development of a listing regulation has
been precluded by other higher priority
listing activities. This proposed rule
reassesses all available information
regarding status of and threats to the
sharpnose shiner and smalleye shiner.

The basis for our action. Under the
Act, we can determine if a species is in
danger of extinction throughout all or a
significant portion of its range now
(endangered) or likely to become
endangered in the foreseeable future
(threatened). As part of our analysis we
consider whether it is endangered or
threatened because of any five factors
affecting its continued existence: (A)
The present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. We
have determined that habitat loss and
modification due to river fragmentation
and decreased river flow resulting
mainly from reservoir impoundments
and drought are primary threats to the
species.

We will seek peer review. We are
seeking comments from knowledgeable
individuals with scientific expertise to

review our analysis of the best available
science and application of that science
and to provide any additional scientific
information to improve this proposed
rule. Because we will consider all
comments and information we receive
during the comment period, our final
determinations may differ from this
proposal.

Information Requested
Public Comments

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other concerned
governmental agencies, Native
American tribes, the scientific
community, industry, or any other
interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) The sharpnose and smalleye
shiners’ biology, range, and population
trends, including:

(a) Biological or ecological
requirements of these species, including
habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for these species, their habitat,
or both.

(2) Factors that may affect the
continued existence of the species,
which may include habitat modification
or destruction, overutilization, disease,
predation, the inadequacy of existing
regulatory mechanisms, or other natural
or manmade factors.

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this species
and existing regulations that may be
addressing those threats.

(4) Additional information concerning
the historical and current status, range,
distribution, and population size of this
species, including the locations of any
additional populations of this species.

(5) Information on the projected and
reasonably likely impacts of climate
change on sharpnose and smalleye
shiners.

(6) The relationship between
groundwater withdrawal and the
reduction of surface water flow in areas
occupied by sharpnose and smalleye
shiners.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

47584

Federal Register/Vol. 78, No. 151/ Tuesday, August 6, 2013 /Proposed Rules

(7) The relationship between saltcedar
encroachment and the reduction of
surface water flow.

(8) The causation of toxic golden algal
blooms and their potential effect on
sharpnose and smalleye shiners.

(9) Sources of surface water
contamination, particularly petroleum
products, in the upper Brazos River
basin.

(10) Information regarding future
reservoir impoundments (and other fish
barrier construction) within the upper
Brazos River basin and their potential
effects on surface water flows and fish
migration within habitat occupied by
these species.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act (16 U.S.C. 1531 et
seq.) directs that determinations as to
whether any species is an endangered or
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We request that you
send comments only by the methods
described in the ADDRESSES section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov at Docket
No. FWS-R2-ES-2013-0083, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Arlington, Texas, Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

The June 2013 Sharpnose Shiner and
Smalleye Shiner Species Status
Assessment Report (SSA Report; Service
2013, entire; see Status Assessment for
the Sharpnose Shiner and Smalleye

Shiner section, below), as well as
comments and materials we receive and
other supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov at Docket
Number FWS-R2-ES-2013-0083 or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Arlington, Texas, Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Public Hearing

Section 4(b)(5) of the Act provides for
one or more public hearings on this
proposal, if requested. We will hold a
public hearing on Wednesday,
September 4, 2013. The public
information session will begin at 5:00
p.m., and the public hearing will begin
at 6:30 p.m. and end at 8:00 p.m. Central
Time. The public informational session
and hearing will be held in the Upstairs
Conference Room at Abilene Civic
Center, 1100 North 6th Street, Abilene,
Texas. People needing reasonable
accommodation in order to attend and
participate in the public hearing should
contact Erik Orsak, Field Supervisor,
Arlington, Texas, Ecological Services
Office, as soon as possible (see FOR
FURTHER INFORMATION CONTACT).

Peer Review

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
we will seek the expert opinions of five
appropriate and independent specialists
regarding this proposed rule. The
purpose of peer review is to ensure that
our listing determination is based on
scientifically sound data, assumptions,
and analyses. The peer reviewers have
expertise in the biology and ecology of
riverine fishes and are currently
reviewing the species status report,
which will inform our final
determination. We will invite comment
from the peer reviewers during this
public comment period.

We will consider all comments and
information we receive during this
comment period on this proposed rule
during our preparation of a final
determination. Accordingly, the final
decision may differ from this proposal.

Previous Federal Actions

On June 13, 2002, the sharpnose
shiner (Notropis oxyrhynchus) and
smalleye shiner (N. buccula) were made
candidates for listing (67 FR 40657)
under the Act. On May 11, 2004, we
received a petition to list the sharpnose
shiner and smalleye shiner, which were
already on the candidate list; we
published our petition finding on May

11, 2005 (70 FR 24899). Because the
sharpnose shiner and smalleye shiner
were previously identified through our
candidate assessment process, the
species had already received the
equivalent of a substantial 90-day
finding and a warranted, but precluded,
12-month finding (67 FR 40657, June 13,
2002). Through the annual candidate
review process (69 FR 24876, May 4,
2004; 70 FR 24870, May 11, 2005; 71 FR
53756, September 12, 2006; 72 FR
69034, December 6, 2007; 73 FR 75176,
December 10, 2008; 74 FR 57804,
November 9, 2009; 75 FR 69222,
November 10, 2010; 76 FR 66370,
October 26, 2011; 77 FR 69994,
November 21, 2012), the Service
continued to solicit information from
the public regarding these species.

Status Assessment for the Sharpnose
Shiner and Smalleye Shiner

Introduction

The June 2013 SSA Report (Service
2013, entire; available online at
www.regulations.gov under Docket
Number FWS-R2-ES-2013-0083),
provides a thorough assessment of
sharpnose shiner and smalleye shiner
biology and natural history, and
assesses demographic risks, threats, and
limiting factors in the context of
determining viability and risk of
extinction for the species. In the SSA
Report, we compile biological data and
a description of past, present, and likely
future threats (causes and effects) facing
the sharpnose shiner and smalleye
shiner. Because data in these areas of
science are limited, some uncertainties
are associated with this assessment.
Where we have substantial uncertainty,
we have attempted to make our
necessary assumptions explicit in the
SSA Report. We base our assumptions
in these areas on the best available
scientific and commercial data.
Importantly, the SSA Report does not
represent a decision by the Service on
whether these taxa should be proposed
for listing as endangered or threatened
species under the Act. The SSA Report
does, however, provide the scientific
basis that informs our decisions, which
involve the further application of
standards within the Act and its
regulations and policies.

Summary of Biological Status and
Threats

Our June 2013 SSA Report documents
the results of the comprehensive
biological status review for the
sharpnose shiner and smalleye shiner,
and provides a thorough account of the
species’ overall viability and,
conversely, extinction risk (Service
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2013, entire). The following is a
summary of the results and conclusions
from the SSA Report.

The sharpnose shiner and smalleye
shiner are small minnows native to arid
prairie streams of Texas originating from
the Brazos River. The naturally
occurring historical distribution the
sharpnose shiner included the Brazos
River, Colorado River, and Wichita
River in Texas, while the naturally
occurring historical distribution of the
smalleye shiner included only the
Brazos River.

In Conducting our status assessment,
we first considered what each of the two
shiners need to ensure viability. We
generally define viability as the ability
of the species to persist over the long
term and, conversely, to avoid
extinction. We then evaluated whether
those needs currently exist and the
repercussions to the species when those
needs are missing, diminished, or
inaccessible. We next considered the
factors that are causing the species to
lack what it needs, including historical,
current, and future factors. Finally,
considering the information reviewed,
we evaluated the current status and
future viability of the species in terms
of resiliency, redundancy, and
representation. Resiliency is the ability
of the species to withstand stochastic
events and, in the case of the shiners, is
best measured by the extent of suitable
habitat in terms of stream length.
Redundancy is the ability of a species to
withstand catastrophic events by
spreading the risk and can be measured
through the duplication and distribution
of resilient populations across its range.
Representation is the ability of a species
to adapt to changing environmental
conditions and can be measured by the
breadth of genetic diversity within and
among populations and the ecological
diversity of populations across the
species’ range. In the case of the shiners,
we evaluate representation based on the
extent of the geographical range and the
variability of habitat characteristics
within their range as indicators of
genetic and ecological diversity.

Our assessment found that both
species of shiners have an overall low
viability (or low probability of
persistence) in the near term (over about
the next 10 years) and a decreasing
viability (increasing risk of extinction)
in the long-term future (over the next 11
to 50 years). For the shiners to be
considered viable, individual fish need
specific vital resources for survival and
completion of their life cycles. Both
species need wide, shallow, flowing
waters generally less than half a meter
deep (1.6 ft) with sandy substrates,
which are found in mainstem rivers in

the arid prairie region of Texas. The
most important part of their life history
is their reproductive strategies. Both
species broadcast-spawn eggs and sperm
into open water asynchronously (fish
not spawning at the same time) from
April through September during periods
of low flow and synchronously (many
fish spawning at the same time) during
periods of elevated streamflow. Their
eggs are semi-buoyant and remain
suspended 1 or 2 days in flowing water
as they develop into larvae. Larval fish
remain suspended in the flowing water
column an additional 2 to 3 days as they
develop into free-swimming juvenile
fish. In the absence of sufficient water
velocities, suspended eggs and larvae
sink into the substrate and subsequently
die.

To sustain populations of the shiners,
experimental analysis suggests
estimated mean spawning season river
flows of 2.61 cubic meters per second
(m3s~1) (92 cubic feet per second (cfs))
and 6.43 m3s~! (227 cfs) are required
for the sharpnose and smalleye shiners,
respectively. It is also estimated that
populations of shiners require
approximately 275 kilometers (km) (171
miles (mi)) of unobstructed, flowing
water during the breeding season to
support a successfully reproductive
population. This length of stream allows
the eggs and larvae to remain suspended
in the water column and survive until
they mature sufficiently to swim on
their own. In addition, these fish only
naturally live for 1 or 2 years, making
the populations particularly vulnerable
when the necessary streamflow
conditions for reproduction are lacking
for more than one season. Across their
range, these species also need
unobstructed river lengths to allow for
upstream and downstream movements
to survive seasons with poor
environmental conditions in certain
river reaches. Unobstructed river
reaches allow some fish to survive and
recolonize degraded reaches when
conditions improve.

The current conditions of both species
indicate that they do not have the
necessary resources for persistence in
the immediate future. Both species have
experienced dramatic range reduction,
with both fish having lost at least half
of their historical range. Both species
are now restricted to one population in
the upper Brazos River basin. As a
result, sharpnose and smalleye shiners
currently lack redundancy, which is
significantly reducing the viability of
these species as a whole. In addition,
streamflows within their current extant
range are insufficient during some years
to support successful reproduction,
such as occurred in 2011. These fish

have been resilient to past stressors that
occur over short durations, and their
populations appear capable of
recovering naturally even when an
entire year’s reproductive effort is lost.
However, without human intervention,
given their short lifespan and restricted
range, stressors that persist for two or
more reproductive seasons (such as a
severe drought) severely limit these
species’ current viability, placing them
at a high risk of extinction now.

The two primary factors affecting the
current and future conditions of these
shiners are river fragmentation by
impoundments and alterations of the
natural streamflow regime (by
impoundments, drought, groundwater
withdrawal, and saltcedar
encroachment) within their range. Other
secondary factors, such as water quality
degradation and commercial harvesting
for fish bait, likely also impact these
species but to a lesser degree. These
multiple factors are not acting
independently, but are acting together
as different sources (or causes), which
can result in cumulative effects to lower
the overall viability of the species.

Fish barriers such as impoundments
are currently restricting the upstream
and downstream movement of migrating
fish and prevent survival of the semi-
buoyant eggs and larvae of sharpnose
and smalleye shiners. This is because
the eggs and larvae cannot remain
suspended in the water column under
non-flowing conditions in reservoirs or
if streamflows cease. Of the area once
occupied by one or both species in the
Brazos, Colorado, and Wichita Rivers,
only two contiguous river segments
remain with unobstructed lengths
(without dams) greater than 275 km (171
mi): The upper Brazos River (where the
fish are extant) and the lower Brazos
River (where the fish are functionally
extirpated). The effects of habitat
fragmentation have occurred and
continue to occur throughout the range
of both species and are expected to
increase if proposed new reservoirs are
constructed. Habitat fragmentation is
affecting both species at the individual,
population, and species levels, and puts
the species at a high risk of extinction
currently and increasingly so into the
long-term future.

The historical ranges of both species
have been severely fragmented,
primarily by large reservoir
impoundments, resulting in the
isolation of one population of each
species in the upper Brazos River basin.
The construction of Possum Kingdom
Reservoir in 1941, for example,
eliminated the ability of these species to
migrate downstream to wetter areas
when the upper Brazos River
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experiences drought. There is also a
number of existing in-channel structures
(primarily pipeline crossings and low-
water crossings) within the occupied
range of these species, some of which
are known to restrict fish passage during
periods of low flow. Species extirpation
has already occurred in areas where
river segments have been fragmented
and reduced to less than 275 km (171
mi) in length.

In addition, future fragmentation of
the remaining occupied habitat of the
upper Brazos River by new
impoundments would decrease the
contiguous, unfragmented river habitat
required by these species for successful
reproduction. Texas does not have
adequate water supplies to meet current
or projected water demand in the upper
Brazos River region, and additional
reservoir construction is considered
imminent. Possible new impoundments
include the 2012 State Water Plan’s
proposed Post Reservoir in Garza
County, the Double Mountain Fork
Reservoir (East and West) in Stonewall
County, and the South Bend Reservoir
in Young County. Because extirpation of
these species is expected to occur in
occupied river fragments reduced to less
than 275 km (171 miles) in length, any
new structures further fragmenting
stream habitats significantly increase
the likelihood of extinction for both
species.

The natural flow regime is considered
one of the most important factors to
which native riverine species, like the
shiners, become adapted, and
alterations to it can have severe impacts
on fishes. A majority of sharpnose and
smalleye shiner reproductive output
occurs through synchronized spawning
during periods of elevated flow
associated with storms, although
successful reproduction is also possible
during periods of low to moderate flow.
When streamflows are insufficient, the
fish cannot successfully spawn and
reproduce. There are several
environmental changes that are a source
of declining streamflows within the
range of the shiners. Downstream of
reservoirs, streamflows are lowered and
stabilized, which has reduced or, in
some areas, eliminated successful
reproduction in these species. In
addition, groundwater withdrawal and
depletion will reduce or eliminate the
remaining springs and seeps of the
Brazos River basin, which will lower
river flow. Drought is another obvious
source of impact that negatively affects
streamflow and has severe impacts on
sharpnose and smalleye shiner
reproduction. Severe droughts in this
region are expected to become more
common as a result of ongoing climate

change. Finally, saltcedar encroachment
is another source of environmental
change that not only is affecting
streamflows but also restricts channel
width and increases channel depth.
These stream channel changes reduce
the amount of wide channels and
shallow waters preferred by sharpnose
and smalleye shiners. Flow reduction
and an altered flow regime have
occurred and continue to occur
throughout the range of these species
and are expected to impact both species
at the individual, population, and
species levels.

Within the reduced range of these
species in the upper Brazos River basin,
there are currently at least 13
impoundments or other structures
affecting (to varying degrees) the
amount of stream flow within the
occupied range of these species. These
reservoirs serve as water supplies for
various consumptive water uses and
reduce downstream flows available for
the fishes. Because the current
impoundments restrict stream flow
below the minimum levels required for
both species, we expect these
impoundments to impact both species at
the individual, population, and species
levels.

Additional future impoundments,
reservoir augmentations, and water
diversions are under consideration for
construction within the upper Brazos
River, which would further reduce
flows and fragment remaining habitat.
The construction of at least some of
these structures to meet future water
demand in the region is highly likely to
occur within the next 50 years. These
future impoundments, reservoir
augmentatons, and water diversions will
further increase the likelihood of
extinction for both species.

Besides impoundments and
diversions of water from reservoirs,
there are other sources causing reduced
stream flows in the upper Brazos River
basin. One such source is climate
change, which is projected to result in
warmer temperatures and drier
conditions in the upper Brazos River in
the future. This trend is already
becoming apparent and exacerbates the
likelihood of species extinction from
loss of river flow. Reductions to river
flow and river drying are also expected
to increase as groundwater withdrawals
negatively impact already reduced
spring flows. Saltcedar encroachment
also intensifies evaporative water loss
along occupied river segments. There
are several existing efforts addressing
threats to natural flow regimes,
including the Texas Environmental
Flows Program, saltcedar control
programs, and groundwater

conservation districts. However, these
programs and conservation efforts have
not alleviated ongoing and future threats
negatively affecting water flow in the
upper Brazos River.

The effects of reduced stream flows
on the shiners were dramatically
demonstrated during the summer
spawning season of 2011. During 2011,
Texas experienced the worst 1-year
drought on record, and the upper Brazos
River went dry. Some individual fish
presumably found refuge from the
drying river in Possum Kingdom Lake
downstream. However, the non-flowing
conditions in the river made
reproduction impossible, and any
shiners in the lake would have faced
increased predation pressure from large,
lake-adapted, piscivorous fish. Fearing
possible extinction of these species,
State fish biologists from Texas captured
sharpnose and smalleye shiners from
isolated pools in 2011, prior to their
complete drying, and maintained a
small population in captivity until they
were released back into the lower
Brazos River the following year. During
the 2011 drought, no sharpnose shiner
or smalleye shiner reproduction was
documented. Given their short lifespan
(they typically live only two
reproductive seasons), a similar drought
in 2012 would have likely led to
extinction of both species. However,
2012 fish survey results of the upper
Brazos River indicated drought
conditions were not as intense as those
in 2011, and sharpnose and smalleye
shiners persisted.

As remaining habitat of the shiners
becomes more fragmented and drought
conditions intensify, the single
remaining population of sharpnose
shiners and smalleye shiners will
become more geographically restricted,
further reducing the viability of the
species into the future. Under these
conditions, the severity of secondary
threats, such as water quality
degradation from pollution and golden
algal blooms, and legally permitted
commercial bait fish harvesting, will
have a larger impact on the species and
a single pollutant discharge, golden
algal bloom, or commercial harvesting
or other local event will severely
increase the risk of extinction of both
species.

The shiners currently have limited
viability and increased vulnerability to
extinction because of their stringent life-
history requirement of long, flowing
rivers to complete their reproductive
cycle. With a short lifespan allowing
only one or two breeding seasons and
the need for unobstructed river reaches
greater than 275 km (171 mi) in length
containing average flows greater than



Federal Register/Vol. 78, No. 151/ Tuesday, August 6, 2013 /Proposed Rules

47587

2.61 m3s~1 (92 cfs) and 6.43 m3s~1 (227
cfs) (for the sharpnose and smalleye
shiners, respectively) during the
summer, both species are at a high risk
of extirpation when rivers are
fragmented by fish barriers and flows
are reduced from human use and
drought-enhanced water shortages.
These conditions have already resulted
in a significant range reduction and
isolation of the one remaining
population of both fish into the upper
Brazos River. The extant population of
each shiner species is located in a
contiguous stretch of river long enough
to support reproduction, is of adequate
size, and is generally considered
resilient to local or short-term
environmental changes. However, with
only one location, the species lack any
redundancy, and it is presumed these
species lack the genetic and ecological
representation to adapt to ongoing
threats. Given the short lifespan and
restricted range of these species,
without human intervention, lack of
adequate flows (due to drought and
other stressors) persisting for two or
more consecutive reproductive seasons
would likely lead to species extinction.
With human water use and ongoing
regional drought, the probability of this
happening in the near term (about the
next 10 years) is high, putting the
species at a high risk of extinction. Over
the longer term (the next 11 to 50 years),
these conditions will only continue to
deteriorate as human water use
continues, including possible
construction of new dams within the
extant range, and as there are enhanced
chances of drought due to ongoing
climate change. In conclusion, the
current condition of both species is at a
low viability (low probability of
persistence), and their viability is only
expected to decline into the future.

Determination

Standard for Review

Section 4 of the Act, and its
implementing regulations at 50 CFR part
424, set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. Under section 4(b)(1)(a), the
Secretary is to make endangered or
threatened determinations required by
subsection 4(a)(1) solely on the basis of
the best scientific and commercial data
available to her after conducting a
review of the status of the species and
after taking into account conservation
efforts by States or foreign nations. The
standards for determining whether a
species is endangered or threatened are
provided in section 3 of the Act. An
endangered species is any species that

is “in danger of extinction throughout
all or a significant portion of its range.”
A threatened species is any species that
is “likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.” Under section 4(a)(1) of the
Act, in reviewing the status of the
species to determine if it meets the
definitions of endangered or threatened,
we determine whether any species is an
endangered species or a threatened
species because of any of the following
five factors: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or
manmade factors affecting its continued
existence.

Proposed Listing Status Determination

Based on our review of the best
available scientific and commercial
information, we conclude that the
sharpnose shiner and smalleye shiner
are currently in danger of extinction
throughout all of their range, and,
therefore, both meet the definition of an
endangered species. This finding,
explained below, is based on our
conclusions that these species exhibit
low viability, as characterized by not
having the resiliency to overcome
persistent threats and insufficient
population redundancy. We found the
sharpnose shiner and smalleye shiner
are in danger of extinction now, and the
situation will not improve without
significant conservation intervention.
We, therefore, find that the sharpnose
shiner and smalleye shiner warrant
listing as endangered species.

On the basis of our biological review
documented in the June 2013 SSA
Report, we found that the sharpnose
shiner and smalleye shiner are
vulnerable to extinction due to their
reduced ranges and their highly specific
reproductive strategies. These species
are currently restricted to the upper
Brazos River and its major tributaries,
which represents a greater than 70
percent reduction in range for the
sharpnose shiner and a greater than 50
percent range reduction for the smalleye
shiner. The occupied river segments of
the upper Brazos River currently retain
the necessary length (greater than 275
km (171 miles)) to support successful
broadcast-spawning reproduction in
these species. However, these river
segments have naturally occurring
periods of low flow, periods completely
lacking flow, and periods of complete
drying—often during the dry summer

months, which is also when these
species spawn. The eggs and larvae of
these species require flowing water of
sufficient velocity to keep their eggs and
larvae afloat and alive. During periods
of insufficient river flow, reproduction
is not successful and no young are
produced.

Our review found the primary factors
leading to a high risk of extinction for
these fishes include habitat loss and
modification due to river fragmentation
and decreased river flow, resulting
mainly from reservoir impoundments.
Drought, exacerbated by climate change,
and groundwater withdrawals also act
as sources to reduce stream flows and
modify stream habitats. Fragmentation
due to reservoir construction has
resulted in a substantially reduced range
with only one isolated population of
each species in the upper Brazos River.
With only one isolated population
remaining, these species have no
redundancy, reduced resiliency due to
the inability to disperse downstream,
and limited representation. This
situation puts the species in danger of
extinction from only one adverse event
(such as insufficient flow rates for 2
consecutive years). Secondary causes of
habitat modifications include water
quality degradation and saltcedar
encroachment that alters stream
channels. As population sizes decrease,
localized concerns, such as commercial
harvesting of individuals, also increases
the risk of extinction.

We evaluated whether the sharpnose
shiner and smalleye shiner are in danger
of extinction now (i.e., an endangered
species) or are likely to become in
danger of extinction in the foreseeable
future (i.e., a threatened species). The
foreseeable future refers to the extent to
which the Secretary can reasonably rely
on predictions about the future in
making determinations about the
conservation status of the species. A key
statutory difference between an
endangered species and a threatened
species is the timing of when a species
may be in danger of extinction, either
now (endangered species) or in the
foreseeable future (threatened species).
Because of the fact-specific nature of
listing determinations, there is no single
metric for determining if a species is
presently “in danger of extinction.” In
the case of the sharpnose shiner and
smalleye shiner, the best available
information indicates the severe range
reduction and isolation of these species
to a single population in the upper
Brazos River places these species in
danger of extinction now, and the
situation is exacerbated by the ongoing
and intensifying effects of river
fragmentation, climate-change-induced
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drought, saltcedar encroachment, water
quality degradation, and commercial
bait harvesting. The current threats
affecting these species are expected to
continue (or even increase without
substantial conservaton efforts), causing
both species to be in danger of
extinction now—as nearly occurred
during the drought of 2011. Therefore,
because these species have been
reduced to less than half of their
previously occupied range and because
both species are restricted to a single,
non-resilient population at a high risk of
extinction from a variety of unabated
threats, we find both species are in
danger of extinction now and meet the
definition of an endangered species.

In conclusion, after a review of the
best available scientific and commercial
information as it relates to the status of
the species and the five listing factors,
we find the sharpnose shiner and
smalleye shiner are in danger of
extinction now. Therefore, we propose
to list the sharpnose shiner and
smalleye shiner as endangered species
in accordance with section 3(6) of the
Act.

Under the Act and our implementing
regulations, a species may warrant
listing if it is endangered or threatened
throughout all or a significant portion of
its range. The threats to the survival of
the sharpnose shiner and smalleye
shiner occur throughout these species’
ranges and are not restricted to any
particular significant portion of those
ranges. Accordingly, our assessments
and determinations apply to the species
throughout their entire ranges.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation by
Federal, State, tribal, and local agencies,
private organizations, and individuals.
The Act encourages cooperation with
the States and requires that recovery
actions be carried out for all listed
species. The protection required by
Federal agencies and the prohibitions
against certain activities are discussed,
in part, below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act requires the Service to develop

and implement recovery plans for the
conservation of endangered and
threatened species. The recovery
planning process involves the
identification of actions that are
necessary to halt or reverse the species’
decline by addressing the threats to its
survival and recovery. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

Recovery planning includes the
development of a recovery outline
shortly after a species is listed,
preparation of a draft and final recovery
plan, and revisions to the plan as
significant new information becomes
available. The recovery outline guides
the immediate implementation of urgent
recovery actions and describes the
process to be used to develop a recovery
plan. The recovery plan identifies site-
specific management actions that will
achieve recovery of the species,
measurable criteria that determine when
a species may be downlisted or delisted,
and methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Recovery teams
(comprising species experts, Federal
and State agencies, nongovernmental
organizations, and stakeholders) are
often established to develop recovery
plans. When completed, the recovery
outline, draft recovery plan, and the
final recovery plan will be available on
our Web site (http://www.fws.gov/
endangered), or from our Arlington,
Texas, Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, tribes,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., removal of
existing fish barriers), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may not occur
primarily or solely on non-Federal
lands. To achieve recovery of these
species requires cooperative
conservation efforts on private, State,
and Tribal lands.

If these species are listed, funding for
recovery actions will be available from
a variety of sources, including Federal
budgets, State programs, and cost share
grants for non-Federal landowners, the
academic community, and

nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the State of Texas would be eligible
for Federal funds to implement
management actions that promote the
protection and recovery of the
sharpnose shiner and smalleye shiner.
Information on our grant programs that
are available to aid species recovery can
be found at: http://www.fws.gov/grants.

Although the sharpnose shiner and
smalleye shiner are only proposed for
listing under the Act at this time, please
let us know if you are interested in
participating in recovery efforts for this
species. Additionally, we invite you to
submit any new information on these
species whenever it becomes available
and any information you may have for
recovery planning purposes (see FOR
FURTHER INFORMATION CONTACT).

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR part 402.
Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service.

Federal agency actions within the
species’ habitat that may require
conference or consultation or both as
described in the preceding paragraph
may include but are not limited to:
Permitting of interbasin water transfers,
permitting of large groundwater
withdrawal projects, permitting of in-
channel mining and dredging, issuance
of section 404 Clean Water Act (33
U.S.C. 1251 et seq.) permits by the U.S.
Army Corps of Engineers, and
construction and maintenance of roads
or highways by the Federal Highway
Administration.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. The
prohibitions of section 9(a)(2) of the Act,
codified at 50 CFR 17.21 for endangered
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wildlife, in part, make it illegal for any
person subject to the jurisdiction of the
United States to take (includes harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect; or to attempt
any of these), import, export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. Under the Lacey Act
(18 U.S.C. 42—43; 16 U.S.C. 3371-3378),
it is also illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that has been taken illegally.
Certain exceptions apply to agents of the
Service and State conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife species under certain
circumstances. Regulations governing
permits are codified at 50 CFR 17.22 for
endangered species, and at 17.32 for
threatened species. With regard to
endangered wildlife, a permit must be
issued for the following purposes: For
scientific purposes, to enhance the
propagation or survival of the species,
and for incidental take in connection
with otherwise lawful activities.

Our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), is to identify to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a proposed listing on
proposed and ongoing activities within
the range of species proposed for listing.
The following activities could
potentially result in a violation of
section 9 of the Act; this list is not
comprehensive:

(1) Unauthorized collecting, handling,
possessing, selling, delivering, carrying,
or transporting of the species, including
import or export across State lines and
international boundaries, except for
properly documented antique
specimens of these taxa at least 100
years old, as defined by section 10(h)(1)

stream dredging, impoundment, or
construction; water diversion or
withdrawal; channelization; discharge
of fill material) that impairs essential
behaviors such as breeding, feeding, or
sheltering, or results in killing or
injuring sharpnose or smalleye shiners.
Such activities could include, but are
not limited to, the destruction of upland
riparian areas in a manner that it
negatively impacts the river ecosystem.

(3) Capture, survey, or collection of
specimens of this taxon without a
permit from the Service under section
10(a)(1)(A) of the Act.

Questions regarding whether specific
activities would constitute a violation of
section 9 of the Act should be directed
to the Arlington, Texas, Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Required Determinations

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

National Environmental Policy Act of
1969, need not be prepared in
connection with listing a species as an
endangered or threatened species under
the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

References

A complete list of references used in
support of this proposed rulemaking is
available on the Internet at http://
www.regulations.gov under Docket
Number FWS-R2-ES-2013-0083 in the
June 2013 Status Assessment Report for
the Sharpnose Shiner and Smalleye
Shiner (Service 2013, Literature Cited)
and upon request from the Arlington,
Texas, Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).

Authors

The primary authors of this document
are the staff members of the Arlington,
Texas, Ecological Services Field Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter [, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; 4201-4245, unless otherwise noted.

m 2.In §17.11(h), add entries for
“Shiner, sharpnose” and ‘““Shiner,
smalleye” in alphabetical order under
FISHES to the List of Endangered and
Threatened Wildlife, to read as follows:

of the Act. We have determined that § 17.11 Endangered and threatened

(2) Unauthorized destruction or environmental assessments and wildlife.
alteration of sharpnose and smalleye environmental impact statements, as * * * * *
shiner habitats (e.g., unpermitted in- defined under the authority of the (h) * * *

Species Vertebrate popu- o ;
Historic range lation where endan-  Status  When listed E;lgi(t::ll S%(Tézlsal
Common name Scientific name gered or threatened
FISHES
Shiner, sharpnose ... Notropis US. (TX) v Entire ..o E NA NA
oxyrhynchus.

Shiner, smalleye ...... Notropis buccula ..... US. (TX) e, Entire ....ccoveeiiieens E NA NA
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Species Vertebrate popu- - :
Historic range lation where endan-  Status ~ When listed ﬁ;ltt;ft::tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
* * * * *

Dated: July 15, 2013.
Daniel M. Ashe,
Director, U.S. Fish and Wildlife Service.
[FR Doc. 2013-18211 Filed 8-5-13; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R6—-ES—2013-0081;
4500030113]

RIN 1018—-AY95

Endangered and Threatened Wildlife
and Plants; Threatened Species Status
for Graham’s Beardtongue (Penstemon
grahamii) and White River
Beardtongue (Penstemon scariosus
var. albifluvis)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, propose to list
Graham’s beardtongue (Penstemon
grahamii) and White River beardtongue
(Penstemon scariosus var. albifluvis) as
threatened species throughout their
ranges under the Endangered Species
Act of 1973, as amended (Act). If we
finalize this rule as proposed, it would
add Graham’s and White River
beardtongues to the List of Endangered
and Threatened Plants under the Act
and extend the Act’s protections to
these species throughout their ranges.
DATES: We will accept all comments
received or postmarked on or before
October 7, 2013. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES
section, below) must be received by
11:59 p.m. Eastern Time on the closing
date. We must receive requests for
public hearings, in writing, at the
address shown in the FOR FURTHER
INFORMATION CONTACT section by
September 20, 2013.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. Search for Docket
No. FWS-R6-ES—-2013-0081, which is

the docket number for this rulemaking.
Then, in the Search panel on the left
side of the screen, under the Document
Type heading, click on the Proposed
Rules link to locate this document. You
may submit a comment by clicking on
“Comment Now!” If your comments
will fit in the provided comment box,
please use this feature of http://
www.regulations.gov, as it is most
compatible with our comment review
procedures. If you attach your
comments as a separate document, our
preferred file format is Microsoft Word.
If you attach multiple comments (such
as form letters), our preferred format is
a spreadsheet in Microsoft Excel.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—-R6-ES-2013—-
0081; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042—-PDM,; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all information received on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Information Requested section
below for more details).

Any additional tools or supporting
information that we may develop for
this rulemaking will be available at
http://www.fws.gov/mountain-prairie/
species/plants/2utahbeardtongues/, at
http://www.regulations.gov at Docket
No. FWS-R6-ES-2013-0081, and at the
Utah Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).
FOR FURTHER INFORMATION CONTACT:
Larry Crist, Field Supervisor, U.S. Fish
and Wildlife Service, Utah Ecological
Services Field Office, 2369 West Orton
Circle, Suite 50, West Valley City, UT
84119; by telephone at 801-975-3330;
or by facsimile at 801-975-3331.
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 800—877—-8339.
SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Endangered Species Act of 1973, as
amended (Act), if a species is
determined to be an endangered or
threatened species throughout all or a
significant portion of its range, we are

required to promptly publish a proposal
in the Federal Register and make a
determination on our proposal within
one year. Listing a species as an
endangered or threatened species can
only be completed by issuing a rule. In
the case of Graham’s beardtongue, a
June 9, 2011, court decision reinstated
our January 19, 2006, proposed rule (71
FR 3158) to list Graham’s beardtongue
as a threatened species and ordered us
to reconsider, with all deliberate speed,
a new final rule with respect to whether
this species should be listed as an
endangered or threatened species under
the Act. We have determined that
enough new information exists to
warrant a new proposed rule for the
Graham’s beardtongue.

This rule consists of a proposed rule
to list the Graham’s beardtongue and
White River beardtongue as threatened
species under the Act.

The basis for our action. Under the
Act, we can determine that a species is
an endangered or threatened species
based on any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence.

We have determined that energy
exploration and development are threats
to both Graham’s and White River
beardtongues. In addition, the
cumulative impacts of increased energy
development, livestock grazing, invasive
weeds, small population sizes, and
climate change are threats to these
species. Therefore, these species qualify
for listing under the Act, which can
only be done by issuing a rule.

We will seek peer review. We are
seeking comments from knowledgeable
individuals with scientific expertise to
review our analysis of the best available
science and application of that science
and to provide any additional scientific
information to improve this proposed
rule. Because we will consider all
comments and information we receive
during the comment period, our final
determinations may differ from this
proposal.
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Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and effective as possible.
Therefore, we request comments or
information from other concerned
governmental agencies, Native
American tribes, the scientific
community, industry, or any other
interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) The species’ biology, range, and
population trends, including:

(a) Biological or ecological
requirements of these species;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns; and

(d) Historical, current, and projected
population levels and trends.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to these species
and regulations that may be addressing
those threats.

(4) Additional information concerning
the historical and current status, range,
distribution, and population size of
these species, including the locations of
any additional populations of these
species.

(5) Past and ongoing conservation
measures for these species, their
habitats or both.

(6) Current or planned activities in the
areas occupied by these species and
possible impacts of these activities on
these species.

(7) Any information on the biological
or ecological requirements of these
species and ongoing conservation
measures for these species and their
habitats.

Please note that submissions merely
stating support for or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that

determinations as to whether any
species is an endangered or threatened
species must be made “‘solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We request that you
send comments only by the methods
described in the ADDRESSES section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold personal identifying
information from public review.
However, we cannot guarantee that we
will be able to do so. We will post all
hardcopy submissions on http://
www.regulations.gov. Please include
sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Utah Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

Background—Graham’s beardtongue
Previous Federal Actions

For a detailed description of Federal
actions concerning Graham’s
beardtongue, please refer to the January
19, 2006, proposed rule to list the
species with critical habitat (71 FR
3158) and the December 19, 2006,
withdrawal of the proposed rule to list
the species with critical habitat (71 FR
76024).

The document we published on
December 19, 2006 (71 FR 76024),
withdrew the proposed listing and
critical habitat rule for Graham’s
beardtongue that we published on
January 19, 2006 (71 FR 3158). The
December 19, 2006, withdrawal also
addressed comments we received on the
proposed rule to list Graham’s
beardtongue and summarized threats
affecting the species. The withdrawal of
the proposed rule was based on
information provided during the public
comment period. This information led
us to conclude that the threats to
Graham'’s beardtongue identified in the
proposed rule, particularly energy

development, were not as significant as
previously believed and that currently
available data did not indicate that
threats to the species and its habitat, as
analyzed under the five listing factors
described in section 4(a)(1) of the Act,
were likely to endanger the species in
the foreseeable future throughout all or
a significant portion of its range.

On December 16, 2008, the Center for
Native Ecosystems, Southern Utah
Wilderness Alliance, Utah Native Plant
Society, and Colorado Native Plant
Society filed a complaint in the United
States District Court for the District of
Colorado challenging the withdrawal of
our proposal to list Graham’s
beardtongue. The court ruled in favor of
the plaintiffs on June 9, 2011, vacating
our December 2006 withdrawal and
reinstating our January 2006 proposed
rule.

The best available information for
Graham’s beardtongue has changed
considerably since 2006, when the
proposed rule was published and then
withdrawn. We believe it is appropriate
to publish a revised proposed listing
rule to better reflect new information
regarding Graham’s beardtongue. A
revised proposed critical habitat rule for
the Graham’s beardtongue is published
elsewhere in today’s Federal Register.

Species Information
Taxonomy and Species Description

Graham'’s beardtongue was described
as a species in 1937 as an herbaceous
perennial plant in the plantain family
(Plantaginaceae). For most of the year
when the plant is dormant, it exists as
a small, unremarkable basal rosette of
leaves. During flowering the plant
becomes a “gorgeous, large-flowered
penstemon” (Welsh et al. 2003, p. 625).
Similar to other species in the
beardtongue (Penstemon) genus,
Graham’s beardtongue has a strongly
bilabiate (two-lipped) flower with a
prominent infertile staminode (sterile
male flower part)—the ““beardtongue”
that typifies the genus. The combination
of its large, vivid pink flower and
densely bearded staminode with short,
stiff, golden-orange hairs makes
Graham’s beardtongue quite distinctive.
Each year an individual plant can
produce one to a few flowering stems
that can grow up to 18 centimeters (cm)
(7.0 inches (in)) tall (with some
exceptions), with one to 20 or more
flowers on each flowering stem.

Distribution

When we published the proposed
listing rule in 2006, there were 109
plant records, or “points,” across
Graham’s beardtongue’s known range,
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and the total species’ population size
was estimated at 6,200 individuals.
Point data represent a physical location
where one or more plants were observed
on the ground. Point data are usually
collected by GPS and stored as a
“record” in a geographic information
system database.

Since 2006, we have completed many
surveys for this species. The range of
Graham’s beardtongue is essentially the
same as it was in 2006: a horseshoe-
shaped band about 80 miles long and 6
miles wide extending from the extreme
southeastern edge of Duchesne County

in Utah to the northwestern edge of Rio
Blanco County in Colorado (Figure 1).
However, we have identified larger
numbers of plants and a greater
distribution of the species across its
range. Data we compiled from the
Vernal and Meeker Field Offices of the
Bureau of Land Management (BLM), and
Utah and Colorado Natural Heritage
Programs (UNHP and CNHP) include
4,460 points representing 31,702 plants.
Most of these locations were
documented after 2006. Although the
overall number of plants has increased

with additional surveys, this does not
mean the total population is increasing.
Rather, we now have a more complete
picture of how many total Graham’s
beardtongue individuals exist, and this
number likely has not changed
substantially since the species was
named in 1937. We assume that the
current known range of this species has
not change substantially from what it
was historically.

BILLING CODE 4310-55-P

Figure 1. Graham’s beardtongue’s
range.
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Figure 1. Graham’s beardtongue’s range.
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We mapped all plant points and
grouped them into populations (Figure
1). First, we followed standardized
methods used by the national network
of Natural Heritage Programs, and
identified the species’ element
occurrences (EO). EOs are plant points
that are grouped together based on

geographic proximity (NatureServe
2004, p. 6). Natural Heritage Program
criteria (NatureServe 2004, p. 6)
classifies points into discrete EOs if they
are within 2 kilometers (km) (1.2 miles
(mi)) of each other and separated by
suitable habitat. We did not always have
specific habitat suitability information

and in these cases relied on the 2-km
(1.2-mi) distance as our primary
classification factor. Next, we included
updated survey information collected
from 2006 to the present and
determined the number of distinct EOs.
Overall, we documented 24 EOs: 20 in
Utah and 4 in Colorado. For the purpose
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of this proposed listing rule, we
consider EOs to be synonymous with
populations and hereafter will use the
term “populations” when describing the
distribution of the species (Figure 1).

New sites of Graham’s beardtongue
were found in May of 2013.
Approximately 350 plants were
counted, about 1 percent of the known
population. Because the number
counted was only about 1 percent of the
total population, including these
additional plants does not perceptibly
change our threats analysis. We
included the new points in our map
(Figure 1). However, information from
surveys during the 2013 field season
continues to be submitted. Once the
field season is completed and we have
finalized data, we will update the
threats analysis using those data.

The biggest change in the population
size and distribution of Graham’s
beardtongue from the 2006 proposed
rule to this proposed rule is that many
additional surveys were conducted in
the middle of the species’ range
(populations 10 through 20, see Figure
1), increasing the total population
estimate for Graham’s beardtongue
fivefold. In particular, we now estimate
that one population (referred to as
population 20) comprises about 23
percent of the species’ total population,
compared to our estimate of only 2
percent in 2006. In 2006, we noted that
population 20 was an important
connectivity link between the Utah and
Colorado populations of this species,
and we still consider this to be true,
especially given the large number of
plants found in this population.

Approximately 59 percent of the total
known population of Graham’s
beardtongue is on BLM-managed lands,
with the remainder on non-Federal
lands with State and private ownership
(Table 1). This distribution is essentially
unchanged from our 2006 finding. A
land exchange between the BLM and the
State of Utah planned for 2013 will
decrease the number of known plants on
Federal lands and increase the plants on
State lands by 1 percent (see X.
Inadequacy of Existing Regulatory
Mechanisms below for more details).

Table 1. Number of individuals of
Graham’s beardtongue by land owner.

Number of Percent of
individuals total
Federal ...... 18,678 59
Private ....... 8,137 26
State ......... 4,887 15
Tribal ......... 0 0
Total ...... 31,702 100

Two sites of Graham’s beardtongue
within population 13 (see Figure 1)
were monitored from 2004 to 2012, and
two additional sites within population
13 were monitored from 2010 to 2012.
These sites were stable or slightly
declining over the period of study
(McCaffery 2013, p. 9). Recruitment for
these sites of Graham’s beardtongue was
low and sporadic (McCaffery 2013, p.
11). In addition, Graham’s beardtongue
flowered sporadically, indicating that
conditions were not always suitable for
flowering to occur (McCaffery 2013, p.
9). Small population sizes and low
recruitment make this species more
vulnerable to stochastic events, and
changes in stressors or habitat
conditions may negatively impact the
long-term growth of these sites
(McCaffery 2013, p. 9). No link was
found between reproduction and
precipitation on a regional level, but it
is likely the correct environmental
factors driving reproduction and
survival have not been measured
(McCaffery 2013, p. 10). A combination
of several factors could be driving
population dynamics of Graham’s
beardtongue; for example, herbivory and
climate could be interacting to influence
reproduction. Plants at one of the study
sites were negatively impacted by
herbivory from tiger moth caterpillars
(possibly Arctia caja utahensis) (see II.
Grazing and Trampling, below), but a
cool, wet spring in 2011 reduced
herbivory on reproductive plants (Dodge
and Yates 2011, pp. 7-8). Further
studies are necessary to determine if
herbivory or other factors are driving
population dynamics of this species.

Habitat

Graham’s beardtongue is an endemic
plant found mostly in exposed oil shale
strata of the Parachute Creek Member
and other unclassified members of the
Green River geologic formation. Most
populations are associated with the
surface exposure of the petroleum-
bearing oil shale Mahogany ledge
(Shultz and Mutz 1979, p. 40; Neese and
Smith 1982, p. 64). Soils at these sites
are shallow with virtually no soil
horizon development, and the surface is
usually covered with broken shale chips
or light clay derived from the thinly
bedded shale. About a third of all
known point locations of plants in our
files grow on slopes that are 10 degrees
or less, with an average slope across all
known points of 17.6 degrees (Service
2013, p. 2). The species’ average
elevation is 1,870 meters (m) (6,134 feet
(ft)), with a range in elevation from
1,426 to 2,128 m (4,677 to 6,982 ft)
(Service 2013, p. 4). Individuals of
Graham’s beardtongue usually grow on

southwest-facing exposures (Service
2013, p. 1).

Graham’s beardtongue is associated
with a suite of species similarly adapted
to xeric growing conditions on highly
basic calcareous shale soils, including
(but not limited to) saline wildrye
(Leymus salinus), mountain thistle
(Cirsium eatonii var. eriocephalum),
spiny greasebush (Glossopetalon
spinescens var. meionandra), Utah
juniper (Juniperus osteosperma),
twoneedle pifon (Pinus edulis), and
shadscale saltbush (Atriplex
confertifolia) (UNHP 2013, entire).
Graham’s beardtongue co-occurs with
eight other rare species that are
similarly endemic and restricted to the
Green River Formation, including White
River beardtongue.

Biology

Graham’s beardtongue individuals
may live 20 to 30 years; however, we do
not know the plant’s average lifespan
(Service 2012a, p. 2). Graham’s
beardtongue is not as genetically diverse
as other common, widespread
beardtongues from the same region (Arft
2002, p. 5). However, populations 1
through 9 (see Figure 1) have minor
morphological differences from the rest
of the Graham’s beardtongue population
(Shultz and Mutz 1979, p. 41) and may,
due to geographic isolation, be
genetically divergent from the
remainder of the species’ population,
although this hypothesis has never been
tested.

Graham’s beardtongue usually flowers
for a short period of time in late May
through early July. Pollinators and
flower visitors of Graham’s beardtongue
include the bees Anthophora
lesquerellae, Osmia sanrafaelae, Osmia
rawlinsi; the sweat bees Lasioglossum
sisymbrii and Dialictus sp.; and the
masarid wasp Pseudomasaris vespoides,
which is thought to be the primary
pollinator for Graham’s beardtongue
(Lewinsohn and Tepedino 2007, p. 245;
Dodge and Yates 2008, p. 30). At least
one large pollinator, Bombus huntii
(Hunt’s bumblebee), is known to visit
Graham’s beardtongue (71 FR 3158,
January 19, 2006), which is not
unexpected due to the relatively large
size of Graham’s beardtongue’s flowers
compared to other beardtongues.

Graham’s beardtongue has a mixed
mating system, meaning individuals of
this species can self-fertilize, but they
produce more seed when they are cross-
pollinated (Dodge and Yates 2009, p.
18). Thus, pollinators are important to
this species for maximum seed and fruit
production. Based on the size of the
largest Graham’s beardtongue
pollinators (i.e., Hunt’s bumblebee), we
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expect they are capable of travelling and
transporting pollen for distances of at
least 700 m (2,297 ft) (Service 2012b,
pp. 8, 12). Therefore, maintaining
sufficiently large numbers and
population distribution of Graham’s
beardtongue ensures cross-pollination
can occur and prevents inbreeding
depression (Dodge and Yates 2009, p.
18). Pollinators generally need a
diversity of native plants for foraging
throughout the seasons, nesting and egg-
laying sites, and undisturbed places for
overwintering (Shepherd et al. 2003, pp.
49-50). Thus, it is important to protect
vegetation diversity within and around
Graham’s beardtongue populations to
maintain a diversity of pollinators.

Background—White River beardtongue

Previous Federal Actions

On November 28, 1983, White River
beardtongue (as Penstemon albifluvis)
was designated as a category 1
candidate under the Act (48 FR 53640).
Category 1 candidate species were
defined as ‘““taxa for which the Service
currently has on file substantial
information on biological vulnerability
and threat(s) to support the
appropriateness of proposing to list the
taxa as Endangered or Threatened
species. . . . Development and
publication of proposed rules on these
taxa are anticipated, but because of the
large number of such taxa, could take
some years” (48 FR 53641, November
28, 1983). In the February 28, 1996,
candidate notice of review (CNOR) (61
FR 7596), we abandoned the use of
numerical category designations and
changed the status of White River
beardtongue to a candidate under the
current definition. We maintained
White River beardtongue as a candidate
species in subsequent updated notices

of review between 1996 and 2012,
including the most recent CNOR
published on November 21, 2012 (77 FR
69994).

On September 9, 2011, we reached an
agreement with plaintiffs in Endangered
Species Act Section 4 Deadline Litig.,
Misc. Action No. 10-377 (EGS), MDL
Docket No. 2165 (D. DC), to
systematically review and address the
needs of all species listed in the 2010
CNOR, which included White River
beardtongue.

Species Information

Taxonomy and Species Description

White River beardtongue is an
herbaceous perennial plant in the
plantain family (Plantaginaceae). White
River beardtongue is a shrubby plant
with showy lavender flowers. It grows
up to 50 cm (20 in) tall, with multiple
clusters of upright stems. It has long,
narrow, green leaves. Like other
members of the beardtongue genus and
like Graham’s beardtongue, it has a
strongly bilabiate (two-lipped) flower
with a prominent infertile staminode
(sterile male flower part), or
“beardtongue.” Blooming occurs from
May into early June, with seeds
produced by late June (Lewinsohn 2005,

. 9).
P White River beardtongue was first
described as a new species, Penstemon
albifluvis, in 1982 (England 1982,
entire). In 1984, the taxon was described
as variety P. scariosus var. albifluvis
(Cronquist et al. 1984, p. 442). P. s. var.
albifluvis has a shorter corolla and
shorter anther hairs than typical P.
scariosus. White River beardtongue is
also unique from P. scariosus because it
is endemic to low-elevation oil shale
barrens near the White River along the
Utah-Colorado border (see ‘“‘Habitat”

below for more information), while
typical P. scariosus habitat occurs at
higher elevations on the West Tavaputs
and Wasatch Plateaus of central Utah
(Cronquist et al. 1984, p. 442).

Distribution

The historical range of White River
beardtongue has not changed since the
species was first described in 1982
(England 1982, pp. 367—-368). White
River beardtongue was first discovered
along the north bank of the White River
one mile upstream from the Ignacio
Bridge (England 1982, pp. 367). The
historical range was described as
occurring from east central Uintah
County, Utah, to Rio Blanco County,
Colorado (England 1982, pp. 367).

White River beardtongue’s current
range extends from Raven Ridge west of
Rangely in Rio Blanco County,
Colorado, to the vicinity of Willow
Creek in Uintah County, Utah. The bulk
of the species’ range occurs between
Raven Ridge and Evacuation Creek in
eastern Utah, a distance of about 30 km
(20 miles) (Figure 2) (CNHP 2012,
entire; UNHP 2012, entire). We
acknowledge that herbarium collections
from 1977 to 1998 (UNHP 2012, entire)
indicate that the species’ range might
extend farther west to Willow Creek,
Buck Canyon, and Kings Well Road.
However, we have not revisited these
herbarium collection locations to
confirm the species’ presence; it is
possible that the herbarium collections
represent individuals of the closely
related and nearly indistinguishable
Garrett’s beardtongue (Penstemon
scariosus var. garettii). Therefore, we
consider these to be unverified locations
and exclude these records from further
analysis of threats (Figure 2).

BILLING CODE 4310-55-P
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Figure 2. White River beardtongue’s range.
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We do not have complete surveys for
White River beardtongue and thus do
not know the total population for this
species. The best total population
estimate is approximately 11,423
individuals, excluding the unverified
locations. It is quite likely that the total
population is higher, and it may be as
high as 25,000 plants (Service 2012;

Franklin 1994), but we do not have
survey data to confirm this higher
population level. Therefore, we use the
11,423 population figure throughout our
analysis in this proposed rule.

Utah Natural Heritage Program and
Colorado Natural Heritage Program data
include 20 populations of White River
beardtongue in Utah and 1 population
in Colorado (Figure 2; see our previous

explanation of populations and EOs, or
element occurrences, in the
“Distribution” section for Graham’s
beardtongue, above). Based on updated
survey information from the past few
years, we conducted our own analysis
in which we combined several of the
existing EOs because of close proximity
(see Species Information for Graham’s
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beardtongue, above, for more
information). Overall, we delineated
seven populations in the main portion
of White River beardtongue’s range.
Approximately 62 percent of the known
population of White River beardtongue
occurs on BLM land, with the remainder
occurring on State and private lands
(Table 2).

Table 2. Number of individuals of
White River beardtongue by land owner.

Number of Percent of
individuals total
Federal ...... 7,054 62
Private ....... 3,093 27
State ......... 1,276 11
Tribal ......... 0 0
Total 11,423 100

Two sites of White River beardtongue
were monitored from 2004 to 2012
(populations 1 and 6, see Figure 2), and
one site was monitored from 2010 to
2012 (population 3, see Figure 2). At
one site, plants declined over this time,
and the other two sites increased
slightly (McCaffery 2013, p. 8). White
River beardtongue tended to flower each
year regardless of new seedling
recruitment, in contrast to Graham’s
beardtongue (McCaffery 2013, p. 9). Like
Graham’s beardtongue, White River
beardtongue is vulnerable to stochastic
events as well as increases in stressors
or declining habitat conditions
(McCaffery 2013, p. 9). Also like
Graham’s beardtongue, no link was
found between reproduction and
precipitation on a regional level
(McCaffery 2013, p. 10), but this should
be studied on a more local scale. In
2009, a significant recruitment event
occurred in two of the study
populations (Dodge and Yates 2010, pp.
11-12). Many of these seedlings died
between 2009 and 2010, but the net
result was an increase in population
size by the end of the study (Dodge and
Yates 2011, p. 6), and this pulse of
recruitment had a strong influence on
the estimate of population growth
(McCaffery 2013, p. 10). Continued
monitoring is necessary to determine
how frequent recruitment occurs and
how this influences the long-term trends
of this species. In addition, like
Graham’s beardtongue, we need further
studies to determine what factors are
driving population dynamics of White
River beardtongue.

Habitat

White River beardtongue is restricted
to calcareous (containing calcium
carbonate) soils derived from oil shale
barrens of the Green River Formation in
the Uinta Basin of northeastern Utah

and adjacent Colorado. It overlaps with
Graham'’s beardtongue at sites in the
eastern portion of Graham’s
beardtongue’s range.

White River beardtongue is associated
with the Mahogany ledge. The habitat of
White River beardtongue is a series of
knolls and slopes of raw oil shale
derived from the Green River geologic
formation (Franklin 1995, p. 5). These
soils are often white or infrequently red,
fine-textured, shallow, and usually
mixed with fragmented shale. These
very dry substrates occur in lower
elevations of the Uinta Basin, between
1,500 and 2,040 m (5,000 and 6,700 ft).
About one-fifth of all known point
locations of White River beardtongue
are on slopes of 10 degrees or less, with
an average slope for all known points of
19.2 degrees (Service 2013, p. 3). The
species grows at an average elevation of
1,847 m (6,060 ft), with a range in
elevation from 1,523 to 2,044 m (4,998
to 6,706 ft) (Service 2013, p. 4). White
River beardtongue individuals usually
grow on southwest-facing exposures
(Service 2013, p. 1).

Other species found growing with
White River beardtongue include (but
are not limited to) saline wildrye
(Leymus salinus), mountain thistle
(Cirsium eatonii var. eriocephalum),
spiny greasebush (Glossopetalon
spinescens var. meionandra), Utah
juniper (Juniperus osteosperma),
twoneedle pifion (Pinus edulis), and
shadscale saltbush (Atriplex
confertifolia) (UNHP 2013, entire), and
many of the other oil shale endemics
also found growing with Graham’s
beardtongue (Neese and Smith 1982, p.
58; Goodrich and Neese 1986, p. 283).

Biology

This species is probably long-lived
due to the presence of a substantial and
multi-branched woody stem (Lewinsohn
2005, p. 3), and individual plants living
for 30 years are known to occur (Service
2012c, p. 3). Most plants begin to flower
when the woody stem reaches 3 to 4 cm
(1 to 1.5 in.) in height (Lewinsohn 2005,
p- 4), usually in May and June.

The species is pollinated by a wasp,
Pseudomasaris vespoides, and several
native, solitary bee species in the genera
Osmia, Ceratina, Anthophora,
Lasioglossum, Dialictus, and Halictus
(Sibul and Yates 2006, p. 14; Lewinsohn
and Tepedino 2007, p. 235). We
consider these pollinators to be medium
in size as compared to the larger
pollinators generally associated with
Graham'’s beardtongue (see Background—
Graham’s beardtongue, “Biology”’,
above). White River beardtongue has a
mixed mating system, meaning it can
self-fertilize but produces more seed

when it is cross-pollinated (Lewinsohn
and Tepedino 2007, p. 234). Thus,
pollinators are important to this species
for maximum seed and fruit production.

Based on the medium size of White
River beardtongue pollinators, we
expect the pollinators are capable of
travelling at least 500 meters (1,640 ft)
and thus are likely to move pollen
across this distance (Service 2012b, pp.
8, 13). Although White River
beardtongue has low flower visitation
rates by pollinators, there is no evidence
that pollinators are limiting for this
species (Lewinsohn and Tepedino 2007,
p- 235). It is important to maintain the
diversity of pollinators by maintaining
vegetation diversity for White River
beardtongue because it stabilizes the
effects of fluctuations in pollinator
populations (Lewinsohn and Tepedino
2007, p. 236).

We have very little information
regarding the genetic diversity of White
River beardtongue. This species, like
Graham’s beardtongue, is likely not as
genetically diverse as other common,
sympatric beardtongues (Arft 2002,

p. 5).

Summary of Factors Affecting the
Species

Section 4 of the Act (16 U.S.C. 1533),
and its implementing regulations at 50
CFR part 424, set forth the procedures
for adding species to the Federal Lists
of Endangered and Threatened Wildlife
and Plants. Under section 4(a)(1) of the
Act, we may list a species based on any
of the following five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; and (E)
other natural or manmade factors
affecting its continued existence. Listing
actions may be warranted based on any
of the above threat factors, singly or in
combination. Stressors that fall under
each of these factors are discussed
below individually. We then summarize
where each of these stressors or
potential threats falls within the five
factors.

We consider a species viable if it can
persist over the long term, thus avoiding
extinction. A species can be conserved
(and is thus viable) if it has the three Rs:
Representation, resiliency, and
redundancy (Shaffer and Stein 2000).
Representation, or preserving some of
everything, means conserving not just a
species but its associated plant
communities, pollinators, and pollinator
habitats. Resiliency and redundancy
ensure there is enough of a species so
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that it can survive into the future.
Resiliency means ensuring that the
habitat is adequate for a species and its
representative components.
Redundancy ensures an adequate
number of sites and individuals. This
methodology has been widely accepted
as a reasonable conservation
methodology (Tear et al. 2005, p. 841).

We participated in expert
workshops—including experts from The
Nature Conservancy, Red Butte Garden,
UNHP, CNHP, the Service, the BLM,
and the Natural Resources Conservation
Service—in 2008 and 2012, to evaluate
the best available scientific information
for Graham’s and White River
beardtongues (The Nature Conservancy
2008, entire; Service 2012c, entire). We
used the information from these
workshops to complete a species status
assessment for both Graham’s and White
River beardtongues. We determined that
both species need the following
resources for viability:

e Suitable soils and geology

o Sufficient number of pollinators

e Intact associated and adjacent plant
community (both within and outside of
suitable or occupied habitat)

e Minimum reproductive effort or
reproductive success

e Suitable microclimate conditions
for germination and establishment

e Sufficient rain and temperatures
suitable for breaking seed dormancy and
successful reproduction (natural
climate)

e Minimum habitat patch or
population size

e Genetic diversity or heterozygosity

e Habitat connectivity and integrity

¢ Viable, long-lived seedbank

e Minimum number of individuals

e Minimum number of viable
populations

The list is the same for both Graham’s
and White River beardtongues because
they grow in similar habitat in the same
geographic area, even overlapping in
places. However, specifics for each
resource can differ between the two
species.

To determine the current and future
status of Graham’s and White River
beardtongues, through our species status
assessment we evaluated if these
resource needs are currently met and
how these resources are likely to change
in the future. If the resources are not
currently met or are predicted to be
unmet in the future, we determined the
cause of the resource insufficiency. The
underlying stressor causing the resource
insufficiency is then considered a threat
to Graham’s and White River
beardtongues. We discuss these
stressors in the following section.

L. Energy Exploration and Development

Graham’s and White River
beardtongues are particularly vulnerable
to the effects of energy development
because their ranges overlap almost
entirely with oil shale and tar sands
development areas, as well as ongoing
traditional oil and gas drilling.

Impacts from energy exploration and
development include the removal of soil
and vegetation when unpaved roads,
well pads, evaporation ponds, disposal
pits, and pipelines are constructed
(BLM 2008a, pp. 448—449). Increased
disturbance from these developments,
coupled with climate change (see IX.
Climate Change, below), will facilitate
the invasion and spread of nonnative
species such as cheatgrass (Bromus
tectorum), halogeton (Halogeton
glomeratus) and Russian thistle (Salsola
tragus) (Brooks and Pyke 2001, entire;
Grace et al. 2001, entire; Brooks 2003, p.
432; Friggens ef al. 2012, entire), which
can outcompete native plants and
increase the risk of catastrophic
wildfires (see VI. Wildfire and VII.
Invasive Weeds, below).

Energy developments also result in
increased road traffic and consequent
increases in dust emissions; for every
vehicle travelling one mile (1.6 km) of
unpaved roadway once a day, every day
for a year, approximately 2.5 tons of
dust are deposited along a 305-m (1,000-
ft) wide corridor centered on the road
(Sanders 2008, p. 20). Excessive dust
can clog plant pores, increase leaf
temperature, alter photosynthesis, and
affect gas and water exchange (Sharifi et
al. 1997, p. 842; BLM 2012a; Ferguson
et al. 1999, p. 2), negatively affecting
plant growth and reproduction.

Roads may act as a barrier to bee
movement by influencing bees to forage
on only one side of the road
(Bhattacharya et al. 2003, pp. 42—43) or
within isolated habitat patches (Goverde
et al. 2002, entire). Although bees and
other pollinators are quite capable of
crossing roads or other human-disturbed
areas, the high site fidelity of
bumblebees makes them more apt to
remain on one side of a disturbed area
(Bhattacharya et al. 2003, p. 42). The
implication of this type of pollinator
behavior for rare plants is that the
probability for outcrossing is reduced
(Cane 2001, entire), thereby reducing
genetic variability and reproductive
success.

Habitat loss or fragmentation from
energy development can result in higher
extinction probabilities for plants
because remaining plant populations are
confined to smaller patches of habitat
that are isolated from neighboring
populations (Jules 1998, p. 1; Soons

2003, p. 115). Habitat fragmentation and
low population numbers pose a threat to
rare plant species’ genetic potential to
adapt to changing environmental
conditions (Mathies et al. 2004, pp.
484—486). Smaller and more isolated
populations produce fewer seeds and
pollen, and thus attract fewer and a
lower diversity of pollinators (Paschke
et al. 2003, p- 1,258; Lienert 2004, p.
62); for a more complete discussion, see
section VIII. Small Population Size,
below).

Oil Shale and Tar Sands

The Energy Policy Act of 2005 (42
U.S.C. 13201 et seq.) establishes that oil
shale, tar sands, and other strategic
unconventional fuels should be
developed to reduce the nation’s
dependence on imported oil. At 42
U.S.C. 15927(m)(1)(B), the Energy Policy
Act identifies the Green River Region,
including the entire range of Graham’s
and White River beardtongues, as a
priority for oil shale and tar sand
development. Provisions of the Energy
Policy Act of 2005 provide economic
incentives for oil shale development.
For example, previous Mineral Leasing
Act of 1920 (30 U.S.C. 181 et seq.)
restrictions limited oil shale lease sizes
to 2,072 hectares (ha) (5,120 acres (ac)),
and restricted leasing opportunities to
just one lease tract per individual or
corporation. Lease size restrictions
effectively limited development because
of a lack of available acreage to
accommodate necessary infrastructure
and facilities. The Energy Policy Act of
2005 now allows an individual or
corporation to acquire multiple lease
tracts up to 20,234 ha (50,000 ac) in any
one State, removing the restrictions of
the Mineral Leasing Act of 1920 (Bartis
et al. 2005, p. 48).

As we discussed in our January 19,
2006, proposed rule (71 FR 3158),
Graham’s beardtongue is closely
associated with the richest oil shale-
bearing strata in the Mahogany ledge,
which makes the species highly
vulnerable to extirpation from potential
oil shale or tar sands mining (Shultz and
Mutz 1979, p. 42; Neese and Smith
1982, p. 64; Service 2005, p. 5). This
association is particularly true for the
easternmost populations of Graham’s
beardtongue (populations 10-24, see
Figure 1), where approximately 63
percent of all known Graham’s
beardtongue plants are directly
associated with the Mahogany ledge
where it outcrops or is less than 152 m
(500 ft) below the surface (Service 2013,
p. 5). White River beardtongue is also
associated with the Mahogany ledge’s
oil shale-bearing strata. Approximately
69 percent of the known White River
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beardtongue plants are directly
associated with the Mahogany ledge
where it outcrops or is less than 152 m
(500 ft) below the surface (Service 2013,
p. 5). This shallow overburden (the soil
and other material that lies over a
geologic deposit) becomes important
when evaluating the type of mining
(e.g., surface or subsurface) that will be
used to extract the oil shale resource. As
discussed below, surface mining, in
which all surface vegetation and soils
are removed, is likely the preferred
extraction method in these areas.

The feasibility of oil shale and tar
sands development was uncertain when
the original proposed listing rule was
withdrawn in 2006 (71 FR 76024,
December 19, 2006). Our January 19,
2006, proposed rule (71 FR 3158)
concluded that Graham’s beardtongue
was at risk due to the increased
potential of energy development, both
traditional and oil shale and tar sands.
Our December 19, 2006, withdrawal of
the proposed rule (71 FR 76024)
concluded that oil shale and tar sands
development was likely to occur first in
the Piceance Basin in Colorado or in
other areas that do not overlap with the
range of Graham’s beardtongue, and to
use underground mining technologies
that reduce surface disturbance. We
further concluded that development of
oil shale and tar sands resources in
Graham’s beardtongue habitat was not
likely to occur, if at all, until at least 20
years into the future, and was uncertain
due to technological and economic
uncertainty. But as discussed below, it
is now highly likely that oil shale and
tar sands mining will occur across the
ranges of both of these species in the
near future.

In 2012, the BLM issued an Oil Shale
and Tar Sands (OSTS) Final
Programmatic Environmental Impact
Statement (PEIS) analyzing the impacts
of designating public lands as available
for commercial leasing for oil shale and
tar sands development in Colorado,
Utah, and Wyoming. The PEIS opens
approximately 144,473 ha (357,000 ac)
in Utah and 10,522 ha (26,000 ac) in
Colorado for oil shale leasing, and
approximately 52,609 ha (130,000 ac) in
Utah for tar sands leasing (BLM 2012b,
p- ES—10). Although leasing has not yet
occurred, it is highly likely to happen in
the near future.

In Utah, 40 and 56 percent,
respectively, of Graham’s and White
River beardtongues’ total populations
overlap the designated oil shale and tar
sands leasing areas on BLM lands
(Service 2013, p. 6). Existing regulatory
mechanisms only provide limited
protection to the beardtongues on
Federal lands (see X. Inadequacy of

Existing Regulatory Mechanisms,
below). We know of 18,678 Graham’s
beardtongue plants on BLM lands, and
12,831 of these (or 69 percent) overlap
designated oil shale and tar sands
leasing areas. Our data also show that of
7,054 White River beardtongue plants
known to occur on BLM lands, 6,389 (or
91 percent) overlap with designated oil
shale and tar sands leasing areas.
Designated oil shale leasing areas in
Colorado do not overlap any known
populations for either Graham’s
beardtongue or White River
beardtongue—in fact, designated oil
shale areas in Colorado are at least 32
km (20 mi) away from the closest known
populations (Service 2013, p. 7).

Oil shale and tar sands development
on Federal lands is likely to indirectly
impact Graham’s and White River
beardtongues by increasing habitat
fragmentation, fugitive dust, and weed
encroachment. A majority of all known
Graham'’s beardtongue and White River
beardtongue plants on BLM land occurs
where the overburden over the richest
oil-shale-bearing geologic stratum is
shallow—either outcropping or less
than 152 m (500 ft) subsurface (Service
2013, p. 5). Surface strip mining in these
areas is likely to be the preferred
extraction method (BLM 2012b, p. A—
22), which would result in the complete
loss of all surface vegetation. Although
direct impacts to Graham’s and White
River beardtongues on Federal lands
will be minimized because existing
conservation measures protect plants by
91 m (300 ft), the existing conservation
measures are inadequate to minimize
impacts from the indirect effects listed
above or to protect from accidental loss
that may occur (see X. Inadequacy of
Existing Regulatory Mechanisms,
below). These indirect effects are likely
to impact 40 and 56 percent of all
known plants of Graham’s and White
River beardtongues, respectively.
Neither species is likely to be able to
sustain this amount of impact and still
be able to persist into the future.
Protection of Graham’s and White River
beardtongues will need to happen on a
landscape level to be effective at
protecting these species from indirect
and cumulative impacts (see XI.
Cumulative Effects from All Factors,
below) of oil shale and tar sands
development, and this type of
protection is not currently afforded to
either species.

Furthermore, about 41 percent and 38
percent, respectively, of Graham’s and
White River beardtongues occur on
State and private lands where they are
afforded no protection. Oil shale and tar
sands development here is highly likely
to directly remove all individuals of

these two species, in particular where
these species overlap with the oil-rich
Mahogany layer. We estimate that most
known Graham’s and White River
beardtongues on State and private lands
occur where the Mahogany layer
outcrops or is less than 152 m (500 ft)
below the surface (or approximately 26
and 28 percent of the total known
populations of Graham’s and White
River beardtongues, respectively),
making these areas more likely to be
surface mined. As a result, these areas
are the most vulnerable to direct loss if
oil shale and tar sands development
expands across the region. The
remainder of all known plants on State
and private lands is likely to be
impacted by increased disturbance from
oil shale and tar sands development, but
at worst may be lost as well. In addition,
land ownership throughout the Uinta
Basin is a checkerboard of private, State,
and Federal ownership. Total losses of
Graham’s and White River beardtongues
on private and State lands will have
additional, indirect impacts through
habitat fragmentation on those
individuals occurring on Federal lands.

In the past, we concluded that oil
shale and tar sands development was
economically uncertain due to the
highly volatile energy market (71 FR
76024, December 19, 2006). Indeed, oil
shale and tar sands are more expensive
to produce than conventional oil (BLM
2011, entire). In addition, the amount of
water required to process these oil
sources was considered a technological
limitation (BLM 2011, entire). Despite
these difficulties, three oil shale projects
or explorations are planned on private,
State, and BLM lands in Uintah County,
Utah. The first project is proposed by
Enefit American Oil, which is wholly
owned by the Estonian government. In
2011, Enefit acquired all of the assets
owned by Oil Shale Exploration
Company (BLM 2012b, p. A-76). This
includes an oil shale research,
development, and demonstration
(RD&D) lease property on BLM land in
the Uinta Basin, Utah. Enefit’s planned
operations include completing the
RD&D project and expanding operations
to the surrounding lands that they
privately own. Enefit expects to begin
construction of an industrial
development complex in 2017, with
commercial production online by 2020
(Bernard and Hughes 2012, p. 18;
Bernard 2013, p. A-11).

The Enefit project will develop oil
shale operations on up to 10,117 ha
(25,800 ac) of private and State property
using surface and subsurface mining
techniques (Enefit 2012, p. 6). Surface
mining will occur where the oil shale
formation is outcropped or covered by
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a minimal amount of overburden (Enefit
2012, p. 6), resulting in the removal of
all soils and vegetation in the area. The
project area overlaps 19 percent of all
known Graham’s beardtongue plants
and 26 percent of all known White River
beardtongue plants (Service 2013, p. 9).
At worst, all of the Graham’s and White
River beardtongues plants growing in
this project area will be lost. At best, the
Enefit project will fragment habitat and
reduce connectivity for both species.
Populations 19 and 20 of Graham’s
beardtongue will be impacted, reducing
gene flow between the Utah and
Colorado populations of Graham’s
beardtongue. The Enefit project occurs
in the heart of White River
beardtongue’s distribution, and all Utah
populations (excluding the Colorado
population, 7, see Figure 2) will become
more highly fragmented with more
isolated populations that are vulnerable
to extinction.

A second project will be conducted by
Red Leaf Resources on Utah School and
Institutional Trust Lands
Administration (SITLA) land, within
population 13 (see Figure 1) and
overlapping 627 known Graham'’s
beardtongue plants (about 2 percent of
all known plants). Oil shale will be
surface mined at the site, removing all
soils and vegetation in the area. This
project was initially planned to begin in
2013 (Bernard and Hughes 2012, entire),
but is postponed awaiting the results of
preliminary water monitoring (Loomis
2012, entire; Baker 2013, entire). The
third project is an application by Ambre
Energy to drill oil shale test wells on
BLM land in the Vernal Field Office

area, planned to begin in 2013. The
applicant for this project proposes to
drill 6 test wells, 3 of which occur in
known Graham’s beardtongue habitat,
although individual plants will be
avoided by 91 m (300 ft). Neither of
these projects overlaps with White River
beardtongue.

Tar sands lease areas overlap 24 and
3 percent of the total known
populations of Graham’s and White
River beardtongues, respectively. The
impacts of tar sands mining will be
similar to those from oil shale mining.
However, we are aware of only one
approved proposed tar sands project in
the State of Utah (Loomis 2012, p. 1),
and the project does not overlap with
any known populations of Graham’s
beardtongue or White River
beardtongue.

In summary, the total impact of the
currently planned oil shale
development projects alone (Enefit, Red
Leaf) is substantial. The likely loss of up
to 21 percent (19 percent from Enefit
and 2 percent from Red Leaf) of
Graham’s beardtongue and 26 percent
(all from the Enefit project) of White
River beardtongue will decrease the
viability of both species by reducing
total numbers and increasing habitat
fragmentation, which will lead to
smaller and more isolated populations
that are prone to extinction (see VIIIL.
Small Population Size, below).
Moreover, the initiation of these projects
(including the drilling of test wells on
BLM lands) and the recent BLM leasing
decisions indicate the renewed interest
in oil shale and tar sands mining and
the increased likelihood of development

across the ranges of these two species.
As described above, we estimate that 26
and 28 percent of all known Graham’s
and White River beardtongues occur on
non-federal lands where the Mahogany
layer outcrops or is less than 152 m (500
ft) below the surface (the number of
Graham’s beardtongue on non-federal
lands will increase by 1 percent within
the next year through a land exchange;
see X. Inadequacy of Existing Regulatory
Mechanisms, below) and are vulnerable
to total loss if oil shale and tar sands
development proceeds, which appears
likely.

On BLM lands, 40 and 56 percent of
all known Graham’s and White River
beardtongues are located within
potential oil shale and tar sands lease
areas. Most also occur on Mahogany oil-
shale ledge outcroppings or where the
overburden is shallow, meaning that
surface mining would be the preferable
extraction methodology, with the
resulting loss of all surface vegetation.
By adding the number of plants likely
to be impacted by oil shale and tar
sands development across all
landowners (Table 3), we estimate that
as much as 82 and 94 percent of the
total known populations of Graham’s
and White River beardtongues will be
vulnerable to both direct loss and
indirect negative impacts such as
habitat fragmentation from oil shale and
tar sands development. These levels of
impact are likely to lead to severe
declines in both species across their
ranges.

Table 3. Total percent of populations
likely to be impacted by oil shale and
tar sands development.

Graham'’s beardtongue White River beardtongue

# plants % total # plants % total
BLM Oil Shale and Tar Sands Lease Areas .........cccoceevereeieneeoeeneeieeneseenns 12,831 40 6,389 56
Private and State Lands ... 13,024 41 4,369 38
TOMAL ittt 25,855 82 10,758 94

* Totals may not sum due to rounding.

Traditional Oil and Gas Drilling

Historically, impacts to both
beardtongue species from traditional oil
and gas development were largely
avoided because development within
the species’ habitat was minimal.
However, the previously described
Energy Policy Act of 2005 enables
leasing of oil and gas and tar sands
separately, even when the two are found
in the same area. Previously, the law
required a combined tar sands/oil and
gas lease, effectively delaying leasing
and extraction of oil and gas in tar sand

areas because of concerns about
conflicts between tar sands and
traditional oil and gas development.
Overall, the Energy Policy Act of 2005
effectively opened the entire range of
both species to leasing for oil and gas
development and made that leasing
more efficient and effective.

The impacts of traditional oil and gas
development on Graham’s and White
River beardtongues are expected to be
high (BLM 2008b, p. 457). Although a
high level of development within these
species’ habitats is not yet realized, we
expect it to increase in the future. Most

of the ranges of Graham’s and White
River beardtongues are underlain with
deposits of traditional hydrocarbon
resources, primarily natural gas (Service
2013, p. 8). In the past two decades, oil
and gas production in Uintah County,
Utah, has increased substantially. For
example, oil production in Uintah
County increased about 60 percent from
2002 to 2012, and gas production
increased about 25 percent over this
same time period (Utah Division of Oil
2012, entire). Drilling activities in
Uintah County continue to increase: The
number of new wells drilled in Uintah
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County was 316 in 2009, and 631 in
2012 (Utah Division of Oil 2012, entire).
To quantify how much drilling has
occurred within Graham’s and White
River beardtongues’ habitat, we used the
following methods to identify an
analysis area for impacts to the species
based upon the currently known plant
locations and adjacent essential
pollinator habitat. For Graham’s
beardtongue, we created an analysis
area using known locations plus a
distance of 700 m (2,297 ft) for
pollinators. For White River
beardtongue, we created an analysis
area using known locations plus a
distance of 500 m (1,640 ft) for
pollinators. These distances (700 m and
500 m) were based on pollinator travel
distance for important pollinators for
each species (see Species Information,
“Biology” for each plant, above). We
then calculated the number of wells
currently drilled within these areas.

Within the Graham’s beardtongue
analysis area, well drilling has occurred
at a comparatively slow pace thus far:
As of January 2013, 45 well pads were
developed or approved within the
analysis area for Graham’s beardtongue,
and 35 of these are in Utah (Service
2013, p. 8). We do not know actual
surface disturbance associated with
each well, so we estimate 5 acres of
surface disturbance per well pad (based
on assumptions made in the Vernal

BLM Resource Management Plan (RMP)
(BLM 2008b, p. 4-3)), including
disturbance from associated roads and
pipelines. Accordingly, we estimate that
103 ha (255 ac) of Graham’s beardtongue
habitat are disturbed from energy
development, which is less than 1
percent of the total area included within
the analysis area across the Graham’s
beardtongue’s range.

Development within the White River
beardtongue analysis area is similar; as
of January 2013, 13 well pads were
developed or approved in the White
River beardtongue analysis area, 8 of
which are in Utah (Service 2013, p. 8).
Using the methods described above, less
than 1 percent (26 ha (65 ac)) of the total
area included within the White River
beardtongue analysis area is likely
disturbed by existing oil and gas
activities.

Approximately 33 percent of the
analysis areas for Graham’s beardtongue
and 20 percent for White River
beardtongue, respectively, on State and
Federal land are leased for traditional
oil and gas development (Service 2013,
p- 11). At the time of this analysis, one
planned seismic exploration project
overlaps with habitat for both
beardtongue species. The initiation of
this project indicates that traditional oil
and gas development will very likely
increase in the habitat of both of these
species. Our estimate of impacts is

likely an underestimate because we do
not have information about how much
private land is planned for
development.

Although some oil and gas drilling to
date has certainly impacted individuals
of Graham’s and White River
beardtongues, development has not
been at a high enough level to
negatively impact the whole species.
Additionally, neither Graham’s
beardtongue nor White River
beardtongue currently appears to suffer
from pollinator limitation (Lewinsohn
and Tepedino 2007, entire; Dodge and
Yates 2009, p. 12). Furthermore,
populations monitored for 9 years are
stable (Dodge and Yates 2011, entire).
However, substantial numbers of
Graham’s and White River beardtongue
individuals (and their habitat) occur in
areas that are leased for oil and gas
development (Table 4), and thus it is
reasonable to conclude that the impacts
of oil and gas activity will increase in
the future as additional areas are
developed.

Table 4. Graham’s and White River
beardtongue known plants (rangewide)
within leased oil and gas areas on both
BLM and State lands (Service 2013, p.
11). These were calculated based on oil
and gas leases alone and may include
overlap with oil shale and tar sands.
Percentages may not add due to
rounding.

Graham'’s beardtongue White River beardtongue

# plants % total # plants % total
BLIM LEASES ..evveiiieieiiititiee e ettt e ettt e e e e e e e e e e et r e e e e e e e naaareaaeeaaane 8,829 14 2,547 11
SHTALE LEASES ..ottt e 4,269 13 1,278 11
TOMAL ittt 13,098 27 3,825 22

Summary of All Energy Development

Several new oil shale projects are
planned for the future (by 2020) within
Graham’s and White River beardtongue
habitat. For the two projects occurring
on private or State lands (Enefit and
Redleaf) for which we have enough
information to estimate impacts,
substantial impacts are likely to occur
for both species: Approximately 21 and
26 percent of the total known
populations of Graham’s and White
River beardtongues in the center of their
ranges are vulnerable to direct loss and
the effects of increased disturbance.
These direct impacts will reduce the

redundancy and representation of both
species. Although the market for oil
shale and tar sands may still be
uncertain, the commencement of these
projects indicates progress toward
imminent future development of oil
shale and tar sands resources within the
range of these species.

On BLM lands, approximately 40 and
56 percent of all known Graham’s and
White River beardtongue plants fall
within areas that are open for oil shale
and tar sands leasing, although these
areas have not yet been leased. Twenty-
seven and 22 percent of all known
Graham’s and White River beardtongue
plants, respectively, fall within areas

that are leased by the BLM and the State
of Utah for traditional oil and gas
development. Many, but not all, of these
lease areas overlap with each other so
that combined, we estimate that 50 and
66 percent of Graham’s beardtongue and
White River beardtongue, respectively,
are on BLM lands within areas that are
either leased for oil and gas
development or open to leasing for oil
shale and tar sands (Table 5).

Table 5. Areas identified for energy
development for Graham’s beardtongue
and White River beardtongue across all
landowner types. Numbers are not
additive because many of these areas
overlap.
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Graham’s beardtongue White River beardtongue
# plants % of total # plants % of total

Existing BLM oil and gas [8aSes .........cccccoiviiiieiiiiniiciie s 4,389 14 1,260 11
Vernal BLM Field Office 2013 proposed leases ... 2,458 8 130 1
Meeker BLM Field Office 2013 proposed leases . 1 0 2 0
BLM oil shale and tar sands lease areas ...........cccccervveevieriieeneeeieenie e 12,831 40 6,389 56
Total Number of Plants that Overlap with All Energy Types on BLM Lands

OF LBASES ..veeiiiee ittt et e e e e et e e e e e e et b e e e e e e e enbaraeeeeeeaaane 15,750 50 7,531 66
Existing State of Utah oil and gas 1€aSes ..........cccccrveiireiieneciecneeeseeee 4,269 13 1,278 11
Private and State lands (we assume all of these lands are open to energy

development of @any Kind) .........coceiririiniieee e 13,024 41 4,369 38
Total Number of Plants that Overlap with All Energy Types Across All Land-

[ 0= £ N 28,733 91 11,395 100

Even though individuals of these
species on BLM lands will be mostly
protected from direct loss through the
91-m (300-ft) setback conservation
measure, a majority of both species will
still be susceptible to the indirect effects
of energy development (with an
additional 1 percent of Graham’s
beardtongue likely to experience direct
impacts when the land exchange is
finalized; see X. Inadequacy of Existing
Regulatory Mechanisms, below). In
total, we estimate that 91 and 100
percent of Graham’s and White River
beardtongues are vulnerable to the
impacts of all types of energy
development across all landowners
(Table 5). The indirect impacts from oil
and gas development, such as habitat
fragmentation and loss, are likely to
reduce the resiliency of both species so
that they cannot recover from most
stressors. In conclusion, we consider
energy exploration and development a
future threat that will have a significant
impact on both species.

II. Grazing and Trampling

Invertebrates, wildlife, and livestock
all graze directly on individuals of
Graham’s and White River beardtongues
(Sibul and Yates 2006, p. 9; Dodge and
Yates 2010, p. 9; 2011, pp. 9, 12; UNHP
2012, entire). Grazers feed on all parts
of the plant, including the seeds,
damaging or destroying individual
plants and effectively reducing their
reproductive success.

It is likely that livestock are not the
primary grazers of Graham’s or White
River beardtongues. High rates of
herbivory on both beardtongue species
was reported in every year of a 9-year
monitoring study (Dodge and Yates
2011, pp. 7, 9). The impact of this
herbivory was to reduce fruit and seed
production (Dodge and Yates 2011, pp.
7, 9). The herbivory was attributed to
rabbits, cattle, large mammals, deer, and
invertebrates (Dodge and Yates 2011). In
particular, tiger moth caterpillars
(possibly Arctia caja utahensis,
although this identification has not been

positively confirmed) were noted on
Graham’s beardtongue plants at one site
in 2009 and 2010 (Dodge and Yates
2011; Tepedino 2012). In these years,
herbivory rates (measured by the
number of plants browsed) were as high
as 59 and 68 percent, respectively
(Dodge and Yates 2011, p. 4). The
grazing pressure fluctuates, however, as
lower herbivory (28.6 percent) was
noted in 2011, and plants at this site
rebounded in size and reproduction to
match other sites that experienced little
to no grazing (Dodge and Yates 2011, p.
4

).

The level of herbivory within all of
the long-term monitoring plots for both
beardtongue species fluctuated greatly
over the course of the study. For
Graham’s beardtongue, across all
monitoring sites and years, herbivory
ranged from 4.7 to 84 percent; for White
River beardtongue, herbivory ranged
from 1.3 to 91 percent (Dodge and Yates
2011, entire). Herbivory appeared to
decrease at times due to delayed plant
development from the cool, wet springs
of 2010 and 2011 (Dodge and Yates
2011, pp. 10-11). Despite high levels of
herbivory, the populations were mostly
stable over 9 years of monitoring
(McCaffery 2013a, p. 4). Presumably,
beardtongues would be adapted to
herbivory by native grazers, which may
explain why populations continue to
remain stable despite high levels of
herbivory.

Everywhere Graham’s and White
River beardtongues grow on BLM lands,
they fall within a grazing allotment.
This accounts for approximately 59
percent of all known Graham’s
beardtongue plants and 62 percent of all
White River beardtongue plants. Most
Graham'’s beardtongue plants occur
within approximately 19 allotments
with both sheep and cattle use. Seasons
of use vary considerably, with most
allotments grazed over the winter (from
November or December to April),
although some allotments are grazed in
the spring and summer (BLM 2008c, pp.
J1—-4). Most White River beardtongue

plants occur within six allotments: four
sheep allotments with a season of use
from October to May, one sheep
allotment (Raven Ridge in Colorado)
grazed from November to February, and
one cattle allotment with season of use
from April to June and October to
February (BLM 2008c, pp. J1-4).
Grazing in the spring and summer are
more likely to directly impact
beardtongue individuals than grazing in
the winter. In addition, sheep are more
likely to graze on forbs than cattle
(Cutler 2011, entire); thus beardtongue
individuals within sheep allotments are
more likely to be grazed than those in
cattle allotments. On the other hand,
grazing pressure may have less of an
impact on the beardtongues than it has
in the past—in the past decade, BLM
has reduced the number of grazing
sheep by half on many of the allotments
(Cutler 2011, entire). Grazing also likely
occurs across other landowners,
although we do not have data on these
other lands.

Besides impacts from grazing, which
we do not believe is negatively
impacting Graham’s or White River
beardtongue at the species level,
domestic livestock can impact rare and
native plants by trampling them. As
discussed in our 2006 proposed rule for
Graham’s beardtongue (71 FR 3158,
January 19, 2006), trampling from
domestic livestock may have localized
effects on this species. We believe one
population of Graham’s beardtongue
was eradicated by livestock trampling
(Neese and Smith 1982, p. 66). Winter
sheep grazing is the principal use across
the range of White River beardtongue
habitat, where sheep trailing (walking)
likely results in damage or loss of plants
(Franklin 1995, p. 6; UNHP 2012,
entire). It is likely that some individuals
of both beardtongue species, and
particularly White River beardtongue as
it tends to grow on slightly steeper
slopes (see Species Information,
‘““‘Habitat” for both beardtongues above),
are afforded some protection from
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trampling by cattle where they grow on
steep slopes, as cattle generally avoid
steep slopes and primarily graze on
gentle slopes. However, this would not
prevent trampling by sheep, which are
not deterred by steep slopes.

Livestock grazing can negatively
impact native plants indirectly through
habitat degradation or by influencing
plant community composition. Across
the Colorado Plateau, livestock
trampling and trailing breaks and
damages biological soil crusts (Belnap
and Gillette 1997, entire); alters plant
community composition (Cole et al.
1997, entire); spreads and encourages
weed seed establishment (Davies and
Sheley 2007, p. 179); increases dust
emissions (Neff et al. 2008, entire); and
compacts soils, affecting water
infiltration, soil porosity, and root
development (Castellano and Valone
2007, entire). Crusts are not known to be
a major component of the soils that
Graham’s and White River beardtongues
inhabit, but livestock likely have altered
the physical features of the plants’
habitats. Although we do not have data
indicating how livestock grazing has
indirectly impacted Graham’s
beardtongue or White River beardtongue
habitat, the invasive species cheatgrass,
purple mustard, halogeton, and prickly
Russian thistle have been documented
growing with both beardtongues (see
VII. Invasive Weeds, below) (Fitts and
Fitts 2009, p. 23; CNHP 2012, entire;
Service 2012a, entire; UNHP 2012,
entire). We assume that grazing has
caused ecological changes, including
nonnative weed invasion and other
physical changes, within beardtongue
habitats. We make this assumption
because of landscape-level ecological
changes—such as annual weed
invasion, plant community changes, and
loss of biological soil crusts—known to
have occurred across the Colorado
Plateau due to introduced grazers such
as cattle, horses, and sheep (Mack and
Thompson 1982, entire; Cole et al. 1997,
entire). We do not know the extent and
severity of these changes.

In summary, herbivory and trampling
from grazing on some locations of
Graham’s and White River beardtongues
appear to be severe during some years,
and it is likely that similar impacts
occur across the ranges of the species.
The documented effects of herbivory
and trampling on Graham’s and White
River beardtongues to date are limited to
a reduction in reproductive output in
some years at specific sites and the
possible loss of a historical population,
rather than widespread impacts on
habitat or population-level impacts on
the species. Despite high levels of
herbivory, populations appear to be

stable. At present, we find that both
species have sufficient resiliency,
redundancy, and representation to
recover from existing grazing and
trampling impacts. Thus, we do not
consider grazing to be a threat to these
species. This factor should continue to
be monitored, as the cumulative effects
of livestock grazing, particularly habitat
alteration, coupled with other
disturbances may have a more severe
negative effect on beardtongue species
(see section XI. Cumulative Effects from
All Factors, below, for more details). In
particular, changing climate patterns
may change the effects associated with
herbivory from native grazers (see IX.
Climate Change, below).

III. Unauthorized Collection

In our 2006 proposed rule (71 FR
3158, January 19, 2006), we determined
that unauthorized collection of
Graham’s beardtongue may occur, but
we never explicitly stated whether we
believed it posed a threat to the species.
Indeed, Graham'’s beardtongue is a
unique and charismatic species that is
prized by collectors and, at least at one
point in time, was available
commercially online (71 FR 3158,
January 19, 2006). We know of no recent
attempts to collect this species without
proper authorizations. We are not aware
of any instances where White River
beardtongue was collected without
proper authorizations that ensure
species conservation. Although
unauthorized collection may destroy
some individuals, it is not likely to
extirpate entire populations or lead to
species-level impacts. Therefore, we do
not consider unauthorized collection a
threat to either beardtongue species.

IV. Off-Highway Vehicle Use

The use of off-highway or off-road
vehicles (OHVs) may result in direct
loss or damage to plants and their
habitat through soil compaction,
increased erosion, invasion of noxious
weeds, and disturbance to pollinators
and their habitat (Eckert et al. 1979,
entire; Lovich and Bainbridge 1999, p.
316; Ouren et al. 2007, entire; BLM
2008b, pp. 4-94; Wilson et al. 2009, p.
1). To date, little OHV use has occurred
within the ranges of Graham’s
beardtongue and White River
beardtongue. For example, unauthorized
OHV use was observed at four locations
within White River beardtongue
occupied habitat 10 to 20 years ago
(UNHP 2012, entire). Federal and
industry personnel were increasingly
using OHVs in oil and gas field surveys
and site location developments prior to
2008. However, since 2008, the revised
Vernal Field Office Resource

Management Plan (RMP) limits all
vehicles to designated routes (BLM
2008c, p. 46). This protective measure
provides conservation benefits within
the habitat of Graham’s and White River
beardtongues. Given the low levels of
documented unauthorized OHV use and
the protections provided by the BLM
Vernal RMP, we do not consider OHV
use a threat to either beardtongue
species.

V. Road Maintenance and Construction

Roads that cross through rare plant
habitat can destroy habitat and
populations, increase road dust, and
disturb pollinators (Trombulak and
Frissell 2000, entire). We consider this
issue separately from roads created for
oil and gas development, discussed
above (see I. Energy Exploration and
Development, above), although the
effects are the same.

Many unpaved county roads cross
through Graham’s and White River
beardtongue habitat, and most of these
roads have existed for decades. Plants
located near unpaved roads are prone to
the effects of dust, fragmentation, and
pollinator disturbance (see I. Energy
Exploration and Development, above,
for a thorough discussion of road
effects). Conflicts can also arise from
new paved roads or road upgrades, as
described below.

In 2012, Seep Ridge Road, a formerly
unpaved county road crossing through
occupied Graham’s beardtongue habitat,
was re-aligned and paved. At least 322
individuals were within 300 feet of the
proposed right-of-way. This project
resulted in direct impacts to at least 31
Graham’s beardtongue individuals that
were transplanted out of the widened
road right-of-way. The transplants will
be revisited in 2013, but we do not
expect any of them to have survived due
to the drought conditions during the
transplant (Dodge 2013, entire). The
paving of Seep Ridge Road reduces the
impacts of fugitive dust on the
population of Graham’s beardtongue
bisected by the road. However, the
widened road corridor directly
decreased the number of plants on the
east side of the road and may impede
pollinator movement, leading to this
population of Graham’s beardtongue
becoming more isolated. This patch may
be more susceptible to extinction,
although further study of this
population and its genetic diversity
should be undertaken.

Two of the long-term monitoring plots
for Graham’s and White River
beardtongues are immediately adjacent
to unpaved roads, and these populations
were stable over the 9 years of the study
(Dodge and Yates 2011, pp. 9, 12;
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McCaffery 2013a, p. 4). However, one
monitoring plot of White River
beardtongue produces fewer flowers and
fruits than other sites of White River
beardtongue, potentially because of
increased disturbance due to the nearby
road (Dodge and Yates 2011, p. 12).

In summary, road maintenance and
construction can destroy habitat and
fragment populations, but this impact is
site-specific and does not occur across
the entire range of the species. Besides
the Seep Ridge Road project, these types
of projects occur infrequently, and we
are not aware of other road construction
or maintenance projects that have
occurred, or are proposed to occur, in
areas where they would impact
Graham’s beardtongue or White River
beardtongue. Therefore, we do not
consider road maintenance and
construction to be a threat to either
beardtongue species.

VI. Wildfire

In 2012, the Wolf Den Fire, believed
to be started by dry lightning, burned
8,112 ha (20,046 ac) in Uintah County,
including 394 ha (974 ac),
approximately 1.5 percent, of the area
within 700 m (2,297 ft) of known points
of Graham’s beardtongue and
approximately 563 known plants (1.8
percent of the total known number of
plants). No individuals of White River
beardtongue were affected by this fire.
Fires do not occur frequently in
Graham’s beardtongue or White River
beardtongue habitat, but fire frequency
and intensity is likely to increase with
increased invasive weeds and climate
change (see sections VII. Invasive
Weeds, IX. Climate Change, and XI.
Cumulative Effects from All Factors,
below, for more information). At
present, we do not expect wildfires at a
large enough scale to pose a threat to
either species. In addition, we do not
yet know how these species respond to
fire. It is likely that with patchy, low-
intensity burns they would be able to re-
sprout from their roots, which we have
documented in the field for Graham’s
beardtongue (Brunson 2012, entire). We
do not consider wildfire alone a threat
to either species.

VII. Invasive Weeds

We noted the presence of the
invasive, nonnative weeds cheatgrass
and halogeton in Graham’s beardtongue
habitat in our 2006 proposed rule (71 FR
3158, January 19, 2006). Prickly Russian
thistle and purple mustard also occur in
Graham’s and White River beardtongue
habitat (Service 2012c, entire). The
weeds have not been noted as highly
prevalent in the barren oil shale soils
where the beardtongue species grow,

although this has never been directly
studied. However, these invasive weeds
are numerous in the habitat and plant
communities immediately adjacent to
beardtongue species habitat, most
notably along disturbances (for example,
roads and well pads) (Service 2012c,
entire).

The spread of nonnative, invasive
species is considered the second largest
threat to imperiled plants in the United
States (Wilcove et al. 1998, p. 2).
Invasive plants—specifically exotic
annuals—negatively affect native
vegetation, including rare plants. One of
the most substantial effects is the
change in vegetation fuel properties
that, in turn, alters fire frequency,
intensity, extent, type, and seasonality
(Menakis et al. 2003, p. 282; Brooks et
al. 2004, entire; McKenzie et al. 2004,
entire). Shortened fire return intervals
make it difficult for native plants to
reestablish or compete with invasive
plants (D’Antonio and Vitousek 1992,
pp. 68-77). Invasive weeds can exclude
native plants and alter pollinator
behaviors (D’Antonio and Vitousek
1992, pp. 68-77; DiTomaso 2000, p.
257; Mooney and Cleland 2001, pp. 74—
75; Traveset and Richardson 2006, pp.
211-213). For example, cheatgrass
outcompetes native species for soil,
nutrients, and water (Melgoza et al.
1990, pp. 9-10; Aguirre and Johnson
1991, pp. 352—353).

Cheatgrass is a particularly
problematic nonnative, invasive annual
grass in the Intermountain West and, as
discussed above, has been documented
in Graham’s and White River
beardtongue habitat. If already present
in the vegetative community, cheatgrass
increases in abundance after a wildfire,
increasing the chance for more frequent
fires (D’Antonio and Vitousek 1992, pp.
74-75). In addition, cheatgrass invades
areas in response to surface
disturbances (Hobbs 1989, pp. 389-398;
Rejmanek 1989, pp. 381-383; Hobbs and
Huenneke 1992, pp. 324-330; Evans et
al. 2001, p. 1,308). Cheatgrass is likely
to increase due to climate change
because invasive annuals increase
biomass and seed production at elevated
levels of carbon dioxide (Mayeaux et al.
1994, p. 98; Smith et al. 2000, pp. 80—
81; Ziska et al. 2005, p. 1,328).

We have limited information on how
much invasive weeds have impacted
Graham’s and White River beardtongues
across their ranges, although it is likely
that this is a factor that will increase in
the future due to increased disturbance
from oil and gas development, grazing
(see II. Grazing and Trampling, above),
and climate change. We do not currently
consider invasive weeds alone to be a
threat to either beardtongue species.

However, with the amount of energy
development that is likely to occur
across the ranges of both species in the
future (see I. Energy Exploration and
Development, above), and given the
likelihood that invasive species will
increase with climate change (see XI.
Cumulative Effects from All Factors,
below), we conclude that invasive
weeds are a future threat to these
species.

VIII. Small Population Size

We lack complete information on the
population genetics of Graham’s and
White River beardtongues. Preliminary
genetic analysis shows that both
beardtongues have less diversity than
more common beardtongue species that
have overlapping ranges (Arft
unpublished report 2002). As previously
described (see Background, “Biology”
for both plants, above), both species
have mixed mating systems and are thus
capable of producing seed through self-
fertilization or cross-pollination.
However, the highest number of seeds
and fruits are produced when flowers
are cross-pollinated (Lewinsohn and
Tepedino 2007, pp. 233-234). Increased
disturbance and habitat fragmentation
resulting in smaller population sizes
could negatively impact both species
because there would be fewer plants
available for cross-pollination.

Small populations and species with
limited distributions are vulnerable to
relatively minor environmental
disturbances (Given 1994, pp. 66—67).
Small populations also are at an
increased risk of extinction due to the
potential for inbreeding depression, loss
of genetic diversity, and lower sexual
reproduction rates (Ellstrand and Elam
1993, entire; Wilcock and Neiland 2002,
p. 275). Lower genetic diversity may, in
turn, lead to even smaller populations
by decreasing the species’ ability to
adapt, thereby increasing the probability
of population extinction (S.C.H. and
Kohn 1991, pp. 4, 28; Newman and
Pilson 1997, p. 360).

Populations of either species with
fewer than 150 individuals are more
prone to extinction from stochastic
events (McCaffery 2013b, p. 1). Overall,
it appears that Graham’s beardtongue
has many small populations scattered
across its range, although the largest
population (population 19, which will
be impacted should the Enefit project
continue as planned) contains more
than 10,000 plants. Of the 24
populations of Graham’s beardtongue,
approximately 15 contain fewer than
150 known plants. That means more
than half the known populations are
more prone to extinction from stochastic
events due to small population size.
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However, these populations account for
1 percent of the total known number of
plants of Graham’s beardtongue.
Additionally, the numbers in our files
do not necessarily represent complete
population counts; some populations
likely contain more plants and some
fewer. On the other hand, its scattered
distribution may contribute to Graham’s
beardtongue’s overall viability and
potential resilience. For example, small-
scale stochastic events, such as the
erosion of a hillside during a flood
event, will likely impact only a single
population or a portion of that
population. Even larger, landscape-level
events such as wildfires are not likely to
impact the species as a whole (see
section VI. Wildfire, above). We do not
find that small population size is
currently a species-level concern for
Graham’s beardtongue, although this is
likely to change after oil shale
development occurs (see XI. Cumulative
Effects from All Factors, below).

White River beardtongue has only
seven populations, and two of these
have fewer than 150 individual plants.
These two smaller populations account
for less than 1 percent of the total
species’ population. As with Graham’s
beardtongue, these counts are based on
incomplete surveys and are not
necessarily representative of actual
conditions on the ground. In addition,
large areas of suitable habitat remain
unsurveyed, so this species may be
more widely distributed and
populations are likely to have different
numbers of plants than presented here.
However, this species’ range is much
smaller than that of Graham’s
beardtongue, and thus we conclude that
White River beardtongue may be more
prone to extinction from landscape-level
events.

In the absence of information
identifying threats to the species and
linking those threats to the rarity of the
species, we do not consider small
population size alone to be a threat. A
species that has always been rare, yet
continues to survive, could be well
equipped to continue to exist into the
future. This may be particularly true for
Graham’s and White River
beardtongues. Many naturally rare
species have persisted for long periods
within small geographic areas, and
many naturally rare species exhibit
traits that allow them to persist, despite
their small population sizes.
Consequently, the fact that a species is
rare does not necessarily indicate that it
may be in danger of extinction in the
future.

Based on Graham’s and White River
beardtongues’ current population
numbers and preliminary demographic

analyses showing populations are, for
the most part, stable, we conclude that
small population size is not currently a
threat to these species. However, this
may change in the future as energy
development in these species’ habitat
increases and the populations become
smaller and more fragmented (see
section XI. Cumulative Effects from All
Factors, below).

IX. Climate Change

Our analyses under the Act include
consideration of ongoing and projected
changes in climate. The terms “climate”
and “‘climate change” are defined by the
Intergovernmental Panel on Climate
Change (IPCC). “Climate” refers to the
mean and variability of different types
of weather conditions over time, with 30
years being a typical period for such
measurements, although shorter or
longer periods also may be used (IPCC
2007, p. 78). The term “climate change”
thus refers to a change in the mean or
variability of one or more measures of
climate (e.g., temperature or
precipitation) that persists for an
extended period, typically decades or
longer, whether the change is due to
natural variability, human activity, or
both (IPCC 2007, p. 78). Various types
of changes in climate can have direct or
indirect effects on species. These effects
may be positive, neutral, or negative and
they may change over time, depending
on the species and other relevant
considerations, such as the effects of
interactions of climate with other
variables (e.g., habitat fragmentation)
(IPCC 2007, pp. 8-19). In our analyses,
we use our expert judgment to weigh
relevant information, including
uncertainty, in our consideration of
various aspects of climate change.

Climate change is potentially
impacting Graham’s and White River
beardtongues now, and could continue
to impact these species into the future.
Over the last 50 years, average
temperatures have increased in the
Northern Hemisphere and extreme
weather events have changed in
frequency or intensity, including fewer
cold days and nights, fewer frosts, more
heat waves, and more hot days and
nights (IPCC 2007, p. 30). In the
southwestern United States, average
temperatures increased approximately
1.5 degrees Fahrenheit (°F) compared to
a 1960 to 1979 baseline (Karl 2009, p.
129). Climate modeling is not currently
to the level of detail at which we can
predict the amount of temperature and
precipitation change precisely within
the limited ranges of these two
beardtongue species. Therefore, we
generally address what could happen
under current climate projections based

upon what we know about the biology
of these two species.

Climate changes will continue as hot
extremes, heat waves, and heavy
precipitation will increase in frequency,
with the Southwest experiencing the
greatest temperature increase in the
continental United States (Karl 2009, p.
129). Annual mean precipitation levels
are expected to decrease in western
North America and especially the
southwestern States by mid-century
(IPCC 2007, p. 8; Seager et al. 2007, p.
1,181), with a predicted 10- to 30-
percent decrease in precipitation in
mid-latitude western North America by
the year 2050 (Milly et al. 2005, p. 1).
These changes are likely to increase
drought in the areas where Graham’s
and White River beardtongues grow.

We do not have a clear understanding
of how Graham’s and White River
beardtongues respond to precipitation,
although generally plant numbers
decrease during drought years and
recover in subsequent seasons that are
less dry. Graham’s beardtongue may not
respond as quickly as White River
beardtongue to increased winter and
spring moisture immediately preceding
the growing season (Lewinsohn and
Tepedino 2007, pp. 12—-13). In addition,
Graham’s beardtongue flowering is
sporadic and may be responding to
environmental factors that we have not
been able to measure in the field, such
as precipitation. Graham’s beardtongue
may need more than one year of normal
precipitation to recover from prolonged
drought (Lewinsohn 2005, p. 13),
although this hypothesis has not been
tested. Conversely, current analyses
indicate that there is no association
between regional precipitation patterns
and population demographics
(McCaffery 2013a, p. 4), although
regional weather stations used in the
analysis are not likely to pick up site-
specific precipitation that is more likely
to influence these species’ vital rates.

That these beardtongues are adapted
to living on such hot and dry patches of
soils (even more so than other native
species in the same area) may mean they
are better adapted to withstand
stochastic events such as drought.
However, increased intensity and
frequency of droughts may offer
Graham’s and White River beardtongues
populations fewer chances to recover
and may lead to a decline in both
species. Some estimate that
approximately 20 to 30 percent of plant
and animal species are at increased risk
of extinction if increases in global
average temperature exceed 2.7 to 4.5 °F
(1.5 to 2.5 °C) (IPCC 2007, p. 48). By the
end of this century, temperatures are
expected to exceed this range by
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warming a total of 4 to 10 °F (2 to 5 °C)
in the Southwest (Karl 2009, p. 129).

Accelerating rates of climate change
of the past 2 or 3 decades indicate that
the extension of species’ geographic
range boundaries toward the poles or to
higher elevations by progressive
establishment of new local populations
will become increasingly apparent in
the relatively short term (Hughes 2005,
p. 60). The limited range of oil shale
substrate that Graham’s and White River
beardtongues inhabit could limit the
ability of these species to adapt to
changes in climactic conditions by
progressive establishment of new
populations. However, some experts
believe that it may be possible for these
species to move to other aspects within
their habitat in order to adapt to a
changing climate (Service 2012c, entire).
For example, Graham’s beardtongue is
typically observed on west or
southwest-facing slopes (see Species
Information, ‘Habitat” for Graham’s
beardtongue, above). White River
beardtongue exhibits a similar
characteristic, although this species is
more evenly distributed on different
slope aspects (see Species Information,
““Habitat” for White River beardtongue,
above). It may be possible for these
species to gradually move to cooler and
wetter slope aspects (for example, north-
facing hillsides) within oil shale soils in
response to a hotter drier climate
(Service 2012c, entire), but only if these
types of habitat are within reasonable
seed-dispersal distances and only if
these habitats remain intact with
increasing oil and gas development.

In summary, climate change is
affecting and will affect temperature and
precipitation events in the future. We
expect that Graham’s and White River
beardtongues, like other narrow
endemics, may be negatively affected by
climate change-related drought. Current
data are not reliable enough at the local
level for us to draw conclusions
regarding the impacts of climate change
threats to Graham’s and White River
beardtongues. It is likely that the
impacts of climate change will be more
severe if oil and gas development
destroy and fragment the habitat both
species will need for refuge from an
increasingly dry, hot climate, thus
decreasing both species’ resiliency,
redundancy, and representation (see XI.
Cumulative Effects from All Factors,
below).

X. Inadequacy of Existing Regulatory
Mechanisms
Federal

Within Colorado, the Raven Ridge
Area of Critical Environmental Concern

(ACEC) was established, in part, to
protect listed and candidate species,
including Graham’s and White River
beardtongues (BLM 1986, p. 2, BLM
1997, p. 2-17). The Federal Land Policy
and Management Act (FLPMA) (43
U.S.C. 1701 et seq.) directs BLM, as part
of the land use planning process, to give
priority to the designation and
protection of ACEGCs. FLPMA defines
ACEGs as “areas within the public lands
where special management attention is
required . . . to protect and prevent
irreparable damage to important
historic, cultural, or scenic values, fish
and wildlife resources or other natural
systems or processes, or to protect life
and safety from natural hazards” (Sec.
103(a)). Designation as an ACEC
recognizes an area as possessing
relevant and important values that
would be at risk without special
management attention (BLM 2008b, p.
4-426).

Following an evaluation of the
relevance and importance of the values
found in potential ACECs, the BLM
determines whether special
management is required to protect those
values and, if so, to specify what
management prescriptions would
provide that special management (BLM
2008b, p. 4-426—4-436). To protect
listed and candidate species including
the beardtongues, the Raven Ridge
ACEC restricts motorized travel to
existing roads and trails and includes a
no surface occupancy (NSO) stipulation
for new oil and gas leases within the
ACEC (BLM 1997, p. 2-19, 2—44). The
NSO designation prohibits long-term
use or occupancy of the land surface for
fluid mineral exploration or
development to protect special resource
values (BLM 2008c, p. 38). However,
NSO stipulations do not apply to valid
existing rights (BLM 1997, pp. 2-31),
which account for 14 and 11 percent of
the total known populations for
Graham’s and White River
beardtongues, respectively. For
example, an area that was leased for
mineral development before the ACEC
was established would not be subject to
the NSO stipulation and could
potentially develop well pads and
associated infrastructure within an
ACEC.

Eighty-seven percent (33 of 38) of all
known Graham’s beardtongue plants in
Colorado occur within the Raven Ridge
ACEC. About 2 percent (28 of 1,187) of
the known White River beardtongue
plants in Colorado also occur within the
Raven Ridge ACEC. We expect the NSO
stipulation will continue to provide
sufficient protection to the plants in the
ACEC. Twenty-one percent of the Raven
Ridge ACEC is currently leased, and the

NSO stipulations are in effect for this
entire area. An additional 30 percent of
the Raven Ridge ACEC was proposed for
leasing in 2013, but the lease sale is now
deferred for further analysis (BLM 2013,
entire). To date, no wells have been
drilled or approved within the Raven
Ridge ACEC (Service 2013, p. 12). There
are no ACEGs established for either
Graham’s beardtongue or White River
beardtongue in Utah.

Both species are listed as BLM
sensitive plants in Colorado and Utah,
which affords them limited policy-level
protection through the Special Status
Species Management Policy Manual
#6840, which forms the basis for special
status species management on BLM
lands (BLM 2008a, entire). The BLM
currently gives candidate species the
same protection as listed species, and
for both beardtongue species,
conservation measures incorporated by
the Vernal Field Office include a 91-m
(300-ft) setback from surface-disturbing
activities (BLM 2008c, p. L-16).

If these species were not candidates or
listed under the Act, Graham’s and
White River beardtongues would likely
remain BLM-sensitive plant species.
The BLM currently requires 46 m (150
ft) between surface disturbance and
BLM-sensitive plant species (Roe 2011,
pers. comm.). If kept in place, these
conservation measures will provide
some level of protection to these
species. However, we do not consider
this distance sufficient to effectively
prevent negative impacts associated
with surface-disturbing activities or to
protect unoccupied habitat to serve as a
refuge for either species with climate
change (see, I. Energy Exploration and
Development for a discussion of fugitive
dust travel distances). Additionally, the
46-m (150-ft) buffer for sensitive plant
species is not official policy for the
Vernal Field Office and could
potentially change with new
management or under specific project
scenarios.

In 2007, a voluntary 5-year
conservation agreement for Graham’s
beardtongue was signed by the Service,
the BLM, and the Utah Department of
Natural Resources (DNR). The
agreement intended to create a program
of conservation measures to address
potential threats to Graham’s
beardtongue at the Federal, State, and
local levels. The agreement includes the
following conservation measures:

¢ Identify all occupied habitat of
Graham’s beardtongue.

¢ Census all occurrences of the
species.

¢ Identify at least six permanent
population monitoring sites throughout
the species’ range and conduct
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population monitoring studies for
Graham’s beardtongue in each of those
sites.

¢ Maintain Federal ownership of all
occupied habitat.

¢ Avoid or minimize impacts to the
species and its habitat from permitted
surface disturbances, subject to valid
existing lease rights and other valid
existing rights.

Since the conservation agreement was
signed, the BLM has funded surveys for
both species, adding 4,000 new
Graham’s beardtongue points and 400
new White River beardtongue points to
our files. In addition, a monitoring
program on several populations of both
species was initiated in 2004, and was
funded partially with BLM money,
through 2012.

However, BLM will not be able to
retain Federal ownership of all occupied
habitat, as recommended in the
conservation agreement. The Utah
Recreational Land Exchange Act of 2009
(Public Law 111-53, signed August 19,
2009) directed the exchange of lands
within Grand, San Juan, and Uintah
Counties, Utah, between the BLM and
SITLA. The Act directs the Secretary of
the Interior to convey to the State of
Utah all rights, title, and interests to the
Federal lands identified on the
associated Grand County and Uintah
County maps. Several of the parcels that
will be transferred to SITLA include 346
known individual Graham’s
beardtongue plants within populations
13 and 16. We expect that more plants
occur in these parcels than have been
counted to date, so actual losses are
likely to be higher. SITLA has not
expressed an interest in protecting
Graham’s beardtongue on lands they
manage (see discussion under “State”
below) so any Graham’s beardtongue
individuals on parcels transferred to the
State will be unprotected from energy
development. These new SITLA lands
occur in areas of high potential energy
development (see . Energy Exploration
and Development, above). Although the
land exchange is not yet final, we expect
it to move forward as planned.

FLPMA requires the BLM to develop
and revise land-use plans when
appropriate (43 U.S.C. 1712(a)). The
BLM developed a new resource
management plan (RMP) for the Vernal
Field Office to consolidate existing
land-use plans and balance use and
protection of resources (BLM 2008c, pp.
1-2). Through the Vernal Field Office
RMP, the BLM commits to conserve and
recover all special status species,
including candidate species (BLM
2008c, p. 129). However, the RMP
special status species goals and
objectives do not legally ensure that all

Federal actions avoid impacts to
Graham'’s beardtongue or White River
beardtongue. Conservation measures
implemented by the BLM have not fully
prevented impacts (for example, well
pad development or road maintenance
and construction in occupied habitat as
discussed previously in I. Energy
Exploration and Development, and V.
Road Maintenance and Construction) to
Graham’s beardtongue or White River
beardtongue. Therefore, we conclude
that increased energy development in
Graham’s and White River beardtongue
habitat will increase the direct loss of
habitat and decrease the long-term
ability to implement more effective
conservation measures (see I. Energy
Exploration and Development, above).

During oil and gas development
activities that have occurred to date, the
BLM minimized some impacts to
Graham’s beardtongue and its habitat
through incorporation of conservation
measures through section 7 consultation
under the Act. Under the Act, Federal
agencies are required to conference on
species that are proposed for listing,
including Graham’s beardtongue, if their
actions are likely to jeopardize the
species. In practice, the BLM has
conferenced on Graham’s beardtongue
for any proposed projects within its
habitat. Conservation measures include
moving well pad and pipeline locations
to avoid direct impacts to the species.
These measures minimize direct
impacts to the species, particularly at
the current low rates of development
that have occurred in the habitat.

At current minimal levels of energy
development (at the time of this
analysis, 45 wells in Graham’s
beardtongue analysis area and 13 wells
in White River beardtongue analysis
area), we conclude that existing
conservation measures, such as a 91-m
(300-ft) setback are sufficient to protect
these species. However, additional
energy development is very likely to
occur across the ranges of these two
species at a high level. Existing
conservation measures are not sufficient
to protect these species from the
increased indirect effects, such as
habitat fragmentation and pollinator
disturbance, that will result from more
energy development.

State

No State laws or regulations protect
rare plant species in either Utah or
Colorado. Approximately 15 and 11
percent of all known plants of Graham’s
and White River beardtongues,
respectively, occur on State land. After
the land exchange, about 16 percent of
all known Graham’s beardtongue plants
will be located on State lands.

The 2007 Graham’s beardtongue
conservation agreement was signed by
the Utah DNR, the Service, and the BLM
(see the section above, ‘“‘Federal,” for a
more thorough description of the
conservation agreement). However, the
agreement was not signed by local-level
officials with Uintah County, or by
SITLA, which manages most of the State
lands where Graham’s beardtongue is
found. To date, SITLA has not required
project proponents to protect Graham’s
beardtongue, White River beardtongue,
or other rare or listed plant species on
SITLA-managed lands in the Uinta
Basin where oil and gas development
(traditional or oil shale and tar sands)
exists.

Local

As stated above, approximately 26
and 27 percent of all known plants of
Graham’s and White River
beardtongues, respectively, occur on
private lands. We are not aware of any
city or county ordinances or zoning that
provide for protection or conservation of
Graham’s and White River beardtongues
and their habitats.

Summary of All Regulatory Levels

In summary, we find that existing
conservation measures instituted by the
BLM do not sufficiently address the
identified threats to Graham’s and
White River beardtongues. Both species
are afforded some protection on BLM
lands as candidate and proposed
species; however, the minimal
protection provided to date would be
reduced if we find that Graham’s and
White River beardtongues do not meet
the definition of an endangered or
threatened species. For example, if both
species were removed from the
candidate species list, the BLM would
likely reduce the 91-m (300-ft) distance
between disturbance and known plant
locations to 46 m (150 feet), which we
do not believe would sufficiently
protect the plants or their pollinators.
Additionally, as a species without
listing status, the BLM would not
conference with the Service on projects
impacting Graham’s beardtongue or
White River beardtongue. At current
low levels of energy development, a 91-
m (300-ft) setback is sufficient to protect
these species from negative impacts, but
at full field development (one wellpad
every 40 acres) or complete removal of
vegetation and top soil (as would occur
with oil shale or tar sands
development), a 91-m (300-ft) setback
distance is not sufficient to protect
against landscape-level habitat
fragmentation, loss of pollinator habitat
and population connectivity, increased
dust, and invasive weeds.
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There are no existing regulations at
the State or local levels to protect either
species from the identified threat of
energy development. Neither Graham’s
nor White River beardtongues has
regulatory protection for approximately
41 and 38 percent, respectively, of the
total number of known plants, where
they occur on State or private lands. As
such, the plants will receive no
regulatory protection from the future
threat of energy development (and this
will increase by 1 percent for Graham’s
beardtongue after the land exchange
takes place) on State or private lands.

Because of these issues, existing
regulatory mechanisms are inadequate
to protect the species from the threats
we anticipate in the future, specifically
energy development.

XI. Cumulative Effects From All Factors

The stressors discussed above pertain
to the 5 listing factors described in the
Act:

A. The present or threatened
destruction, modification, or
curtailment of habitat or range (energy
exploration and development, off-
highway vehicle use, grazing, road
maintenance and construction, wildfire,
invasive weeds);

B. Overutilization for commercial,
recreational, scientific, or educational
purposes (unauthorized collection);

C. Disease or predation (grazing and
trampling);

D. The inadequacy of existing
regulatory mechanisms; and

E. Other natural or manmade factors
affecting the species’ continued
existence (climate change, small
population size).

The combination of many of the
factors described above is likely to
increase the vulnerability of these
species.

We conclude that the future
development of oil shale (and to a lesser
extent, tar sands) alone is a threat to
both Graham’s and White River
beardtongues. The impacts of this
development include a reduction in
population numbers, increased
fragmentation, and habitat loss,
impacting as much as 82 and 94 percent
of the total known populations of
Graham’s and White River
beardtongues, respectively. If we
include potential impacts from
traditional oil and gas development,
then 91 and 100 percent of Graham’s
and White River beardtongues,
respectively, will be impacted by all
types of energy development.

Both species will experience a
reduction in total population sizes, and
may lose entire populations from oil
shale development. Smaller

populations, as discussed above (see
VIII. Small Population Size) are more
prone to extinction, and these smaller
populations will also experience more
severe effects of other factors. For
example, incremental increases in
habitat alteration and fragmentation
from increased energy development
(including oil shale, tar sands, and
traditional oil and gas) will increase
weed invasion and fugitive dust, as well
as increase the severity of impacts from
other factors such as grazing, as grazers
become more concentrated into
undisturbed areas, and road
maintenance, as more roads are
constructed.

Climate change is likely to augment
the ability of invasive, nonnative
species to out-compete native plant
species and also reduce the ability of
native plant species to recover in
response to perturbations. Climate
change may also change the effects of
grazing events from native grazers to the
extent that reproduction of either
beardtongue species is hindered so that
populations are no longer resilient. This
underscores the need to protect not only
the associated plant communities
within Graham’s and White River
beardtongue habitat, but those
immediately adjacent to beardtongue
habitat (Service 2012c, entire).

Without cohesive, landscape-level
regulatory mechanisms in place to
protect Graham’s and White River
beardtongues from development on
public lands, as development increases,
habitat fragmentation and negative
effects associated with it are likely to
increase, despite site-specific
conservation measures to protect these
species. In conclusion, we find that
energy development alone, especially
oil shale and tar sands development, is
a threat to these species. Additionally,
the synergistic effects of increased
energy development, livestock grazing,
invasive weeds, small population sizes,
and climate change are threats to these
species.

Proposed Determination

Standard Under the Act

Section 4 of the Act, and its
implementing regulations at 50 CFR part
424, set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. Under section 4(b)(1)(a), the
Secretary is to make endangered or
threatened determinations required by
section 4(a)(1) solely on the basis of the
best scientific and commercial data
available to her after conducting a
review of the status of the species and
after taking into account conservation

efforts by States or foreign nations. The
standards for determining whether a
species is endangered or threatened are
provided in section 3 of the Act. An
endangered species is any species that
is “in danger of extinction throughout
all or a significant portion of its range.”
A threatened species is any species that
is “likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.” Per section 4(a)(1) of the Act,
in reviewing the status of the species to
determine if it meets the definition of
endangered or threatened, we determine
whether any species is an endangered
species or a threatened species because
of any of the following five factors: (A)
The present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; and (E)
other natural or manmade factors
affecting its continued existence.

Proposed Listing Status Determination

After a review of the best available
scientific information as it relates to the
status of the species and the five listing
factors described above, we have
determined that Graham’s and White
River beardtongues meet the definition
of threatened species (i.e., are likely to
become endangered throughout all or a
significant portion of their ranges within
the foreseeable future).

Graham’s and White River
beardtongues are currently stable
species with relatively restricted ranges
limited to a specific soil type. The
existing numbers of individuals and
populations are sufficient for these
species to remain viable into the future.
Population viability analyses show that
monitored populations of both species
are, for the most part, currently stable.
However, we conclude that habitat loss
and fragmentation from energy
development, particularly oil shale and
tar sands, are a future threat to Graham’s
and White River beardtongues (Factor
A). Oil shale and tar sands overlap most
of the known habitat of these species.
As oil shale and tar sands projects
proceed across the ranges of both
species, up to 82 and 94 percent of the
total known populations of Graham'’s
and White River beardtongues could be
impacted. Two proposed oil shale
projects on State and private lands are
likely to result in the direct loss of 21
and 26 percent of the total known
populations of Graham’s and White
River beardtongues, and this
development is likely to begin within
the next few years. These projects will
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increase habitat fragmentation and
isolate populations of both species. The
combined impacts of traditional oil and
gas and oil shale and tar sands
development is likely to be high because
approximately 91 and 100 percent of the
total known populations for Graham’s
and White River beardtongues,
respectively, overlap with all planned or
potential energy development. In
addition, there are no existing
regulatory mechanisms that protect
these species on State or private lands
(Factor D), and the existing conservation
measures on public lands will not afford
sufficient protection from the indirect
impacts of energy development.
Cumulative impacts, such as increased
development resulting in smaller, more
fragmented populations that are more
prone to extinction and increased
invasion by nonnative weeds, are likely
to be exacerbated by climate change
(Factor E). As a result of these future
threats, the viability of these species is
likely to be severely diminished.

The Act defines an endangered
species as any species that is “in danger
of extinction throughout all or a
significant portion of its range” and a
threatened species as any species ““that
is likely to become endangered
throughout all or a significant portion of
its range within the foreseeable future.”
We have carefully assessed the best
scientific and commercial information
available regarding the present and
future threats to these species, and have
determined that Graham’s and White
River beardtongues meet the definition
of threatened species under the Act.
Substantial threats are not currently
occurring. However, threats are likely to
occur in the future, within the next 20
years, at a high intensity and across both
species’ entire ranges. Because these
threats place these species in danger of
extinction at some point in the future
and they are not in immediate danger of
extinction, we find these species meet
the definition of threatened species, not
endangered species. Therefore, on the
basis of the best available scientific and
commercial information, we propose
listing Graham’s and White River
beardtongues as threatened species in
accordance with sections 3(20) and
4(a)(1) of the Act.

Significant Portion of the Range

In determining whether a species is
threatened or endangered in a
significant portion of its range, we first
identify any portions of the range of the
species that warrant further
consideration. The range of a species
can theoretically be divided into
portions an infinite number of ways.
However, there is no purpose to

analyzing portions of the range that are
not reasonably likely to be both (1)
significant and (2) threatened or
endangered. To identify only those
portions that warrant further
consideration, we determine whether
there is substantial information
indicating that: (1) The portions may be
significant, and (2) the species may be
in danger of extinction there or likely to
become so within the foreseeable future.
In practice, a key part of this analysis is
whether the threats are geographically
concentrated in some way. If the threats
to the species are essentially uniform
throughout its range, no portion is likely
to warrant further consideration.
Moreover, if any concentration of
threats applies only to portions of the
species’ range that are not significant,
such portions will not warrant further
consideration.

If we identify portions that warrant
further consideration, we then
determine whether the species is
threatened or endangered in these
portions of its range. Depending on the
biology of the species, its range, and the
threats it faces, the Service may address
either the significance question or the
status question first. Thus, if the Service
considers significance first and
determines that a portion of the range is
not significant, the Service need not
determine whether the species is
threatened or endangered there.
Likewise, if the Service considers status
first and determines that the species is
not threatened or endangered in a
portion of its range, the Service need not
determine if that portion is significant.
However, if the Service determines that
both a portion of the range of a species
is significant and the species is
threatened or endangered there, the
Service will specify that portion of the
range as threatened or endangered
under section 4(c)(1) of the Act.

We evaluated the current range of
Graham’s and White River beardtongues
to determine if there is any apparent
geographic concentration of potential
threats for either species. Both species
are highly restricted in their ranges and
the threats occur throughout their
ranges. Having determined that both
species are threatened throughout their
entire ranges, we must next consider
whether there are any significant
portions of the ranges where the
Graham’s and White River beardtongues
are in danger of extinction or likely to
become endangered in the foreseeable
future.

We found no portion of the Graham'’s
and White River beardtongues’ range
where potential threats are significantly
concentrated or substantially greater
than in other portions of their range.

Therefore, we find that factors affecting
these species are essentially uniform
throughout their range, indicating no
portion of the range of either species
warrants further consideration of
possible endangered or threatened
status under the Act. Therefore, we find
there is no significant portion of the
Graham’s and White River
beardtongues’ range that may warrant a
different status.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation by
Federal, State, Tribal, and local
agencies, private organizations, and
individuals. The Act encourages
cooperation with the States and requires
that recovery actions be carried out for
all listed species. The protection
required by Federal agencies and the
prohibitions against certain activities
are discussed, in part, below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act requires the Service to develop
and implement recovery plans for the
conservation of endangered and
threatened species. The recovery
planning process involves the
identification of actions that are
necessary to halt or reverse the species’
decline by addressing the threats to its
survival and recovery. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

Recovery planning includes the
development of a recovery outline
shortly after a species is listed and
preparation of a draft and final recovery
plan. The recovery outline guides the
immediate implementation of urgent
recovery actions and describes the
process to be used to develop a recovery
plan. Revisions of the plan may be done
to address continuing or new threats to
the species, as new substantive
information becomes available. The
recovery plan identifies site-specific
management actions that set a trigger for
review of the five factors that control
whether a species remains endangered
or may be downlisted or delisted, and
methods for monitoring recovery
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progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Recovery teams
(comprised of species experts, Federal
and State agencies, nongovernment
organizations, and stakeholders) are
often established to develop recovery
plans. When completed, the recovery
outline, draft recovery plan, and the
final recovery plan will be available on
our Web site (http://www.fws.gov/
endangered), or from our U.S. Fish and
Wildlife Service, Utah Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribal,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

If these species are listed, funding for
recovery actions will be available from
a variety of sources, including Federal
budgets, State programs, and cost share
grants for non-Federal landowners, the
academic community, and
nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the States of Utah and Colorado
would be eligible for Federal funds to
implement management actions that
promote the protection or recovery of
Graham’s and White River
beardtongues. Information on our grant
programs that are available to aid
species recovery can be found at:
http://www.fws.gov/grants.

Although Graham’s and White River
beardtongues are only proposed for
listing under the Act at this time, please
let us know if you are interested in
participating in recovery efforts for this
species. Additionally, we invite you to
submit any new information on this
species whenever it becomes available
and any information you may have for
recovery planning purposes (see FOR
FURTHER INFORMATION CONTACT).

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as an endangered
or threatened species and with respect
to its critical habitat, if any is

designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action is likely to adversely affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Federal agency actions within the
species habitat that may require
conference or consultation or both as
described in the preceding paragraph
include: Oil and gas leasing,
exploration, and permitting; oil shale
research; authorization of transmission
towers, pipelines, and power lines;
reclamation actions; travel management;
and authorization of road maintenance
by the BLM. Other types of actions that
may require consultation include
construction and management of gas
pipeline and power line rights-of-way
by the Federal Energy Regulatory
Commission or provision of Federal
funds to State and private entities
through Federal programs, such as the
Service’s Landowner Incentive Program,
State Wildlife Grant Program, and
Federal Aid in Wildlife Restoration
program.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered and threatened plants.
All prohibitions of section 9(a)(2) of the
Act, implemented by 50 CFR 17.61 and
50 CFR 17.71, apply. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove and
reduce the species to possession from
areas under Federal jurisdiction. In
addition, for plants listed as
endangered, the Act prohibits the
malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, damaging,
or destroying of such plants in knowing
violation of any State law or regulation,
including State criminal trespass law.
Certain exceptions to the prohibitions

apply to agents of the Service and State
conservation agencies. Utah does not
have any law protecting listed species,
and Colorado’s Endangered Species law
does not currently cover plants.
Therefore, listing under the Act will
offer additional protection to these
species.

The Act, 50 CFR 17.62, and 50 CFR
17.72 also provide for the issuance of
permits to carry out otherwise
prohibited activities involving
endangered and threatened plants under
certain circumstances. Such permits are
available for scientific purposes and to
enhance the propagation or survival of
the species. We anticipate that the only
permits that would be sought or issued
for Graham’s beardtongue or White
River beardtongue would be in
association with research and recovery
efforts. Requests for copies of the
regulations regarding listed species and
inquiries about prohibitions and permits
may be addressed to U.S. Fish and
Wildlife Service, Ecological Services,
P.O. Box 25486—DFC, Denver, CO
80225-0486 (telephone 303-236—4256;
facsimile 303—-236—-0027).

Peer Review

In accordance with our joint policy
published in the Federal Register on
July 1, 1994 (59 FR 34270), we will seek
the expert opinions of at least three
appropriate and independent specialists
regarding this proposed rule. The
purpose of peer review is to ensure that
our listing determinations for these
species are based on scientifically sound
data, assumptions, and analyses. We
will invite these peer reviewers to
comment during the public comment
period.

We will consider all comments and
information we receive during the
comment period on this proposed rule
during preparation of a final
rulemaking. Accordingly, the final
decision may differ from this proposal.

Public Hearings

The Act provides for one or more
public hearings on this proposal, if
requested. Requests must be received
within 45 days after the date of
publication of this proposal in the
Federal Register. Such requests must be
sent to the address shown in the FOR
FURTHER INFORMATION CONTACT section.
We will schedule public hearing on this
proposal, if any are requested, and
announce the dates, times, and places of
those hearings, as well as how to obtain
reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing.

Persons needing reasonable
accommodations to attend and
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participate in a public hearing should
contact the Utah Ecological Service
Field Office at (801) 975—3330 as soon
as possible. To allow sufficient time to
process requests, please call no later
than one week before the hearing date.
Information regarding this proposed
rule is available in alternative formats
upon request.

Required Determinations

Clarity of the Rule

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? (5) Is the
description of the rule in the
SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the emergency rule? What else could we

Send a copy of any comments that
concern how we could make this rule
easier to understand to Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street NW.,
Washington, DC 20240. You also may
email the comments to this address:
Exsec@ios.goi.gov.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with listing a species as an
endangered or threatened species under
the Act. We published a notice outlining
our reasons for this determination in the
Federal Register on October 25, 1983
(48 FR 49244).

References Cited

A complete list of all references cited
in this rule is available on the Internet
at http://www.regulations.gov at Docket
No. FWS-R6-ES-2013-0081 or upon
request from Larry Crist, Field
Supervisor, U.S. Fish and Wildlife
Service, Utah Ecological Services Field

Authors

The primary authors of this proposed
rule are the staff members of the U.S.
Fish and Wildlife Service, Utah
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT].

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter [, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; 4201—4245, unless otherwise noted.

m 2.In §17.12(h), add entries for
“Penstemon grahamii’’ and ““Penstemon
scariosus var. albifluvis” in alphabetical
order under FLOWERING PLANTS to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.

do to make the rule easier to Office (see FOR FURTHER INFORMATION * * * * *
understand? CONTACT section). (h)* * *
Species - . .
Historic range Family Status  When listed Cr't'cgthab" S%?glsal
Scientific name Common name
FLOWERING
PLANTS
Penstemon grahamii  Graham’s U.S.A. (UT, CO) ..... Plantaginaceae ....... T NA NA
beardtongue.

Penstemon White River U.S.A. (UT, CO) ..... Plantaginaceae ....... T NA NA

scariosus var. beardtongue.

albifluvis.
* * * * *

Dated: July 15, 2013.
Rowan W. Gould,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2013-18334 Filed 8-5-13; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R2-ES—2013-0008;
4500030113]

RIN 1018—-AZ34

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Sharpnose Shiner and
Smalleye Shiner

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
designate critical habitat for the
sharpnose shiner (Notropis
oxyrhynchus) and smalleye shiner

(N. buccula) under the Endangered
Species Act of 1973, as amended (Act).
In total, approximately 1,002 river
kilometers (623 river miles) of river
segments occupied by the species in
Baylor, Crosby, Fisher, Garza, Haskell,
Kent, King, Knox, Stonewall,
Throckmorton, and Young Counties in
the upper Brazos River basin of Texas
fall within the boundaries of the
proposed critical habitat. If we finalize
this rule as proposed, it would extend
the Act’s protections to these species’
critical habitat.

DATES:

Written comments: We will accept
comments received or postmarked on or
before October 7, 2013. Comments
submitted electronically using the
Federal eRulemaking Portal (see
ADDRESSES, below) must be received by
11:59 p.m. Eastern Time on the closing
date.

Public informational session and
public hearing: We will hold a public
hearing on September 4, 2013. The
public information session will begin at
5:00 p.m., and the public hearing will
begin at 6:30 p.m. and end at 8:00 p.m.
Central Time.

ADDRESSES: Written comments: You may
submit comments by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search
field, enter Docket No. FWS—-R2-ES—
2013-0008, which is the docket number
for this rulemaking. Then, in the Search
panel on the left side of the screen,
under the Document Type heading,
click on the Proposed Rules link to
locate this document. You may submit
a comment by clicking on ‘“Comment
Now!”

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R2-ES-2013-
0008; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042—-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov under Docket
Number FWS-R2-ES-2013-0008. This
generally means that we will post any
personal information you provide us
(see the Information Requested section
below for more information).

Coordinates or plot points: The
coordinates or plot points or both from
which the proposed critical habitat
maps are generated and are available at
http://www.fws.gov/southwest/es/
ArlingtonTexas/, at http://
www.regulations.gov at Docket No.
FWS-R2-ES—-2013-0008, and at the
Arlington, Texas Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT). Any additional
tools or supporting information that we
may develop for this rulemaking will
also be available at the Fish and
Wildlife Service Web site and Field
Office set out above, and may also be
included in the preamble or at http://
www.regulations.gov.

Public informational session and
public hearing: The public
informational session and hearing will
be held in the Upstairs Conference
Room at the Abilene Civic Center, 1100
North 6th Street, Abilene, Texas.

FOR FURTHER INFORMATION CONTACT: Erik
Orsak, Acting Field Supervisor, U.S.
Fish and Wildlife Service, Arlington,
Texas, Ecological Services Field Office,
2005 NE Green Oaks Blvd., Suite 140,
Arlington, TX 76006; by telephone 817—
277-1100; or by facsimile 817-277—
1129. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Endangered Species Act (Act), any
species that is determined to be
endangered or threatened requires
critical habitat to be designated, to the
maximum extent prudent and
determinable. Designations and
revisions of critical habitat can only be
completed by issuing a rule. Elsewhere
in today’s Federal Register, we propose
to list the sharpnose shiner and
smalleye shiner as endangered species
under the Act.

This rule consists of a proposed rule
to designate critical habitat for the

sharpnose shiner and smalleye shiner.
The sharpnose shiner and smalleye
shiner are proposed for listing under the
Act. This rule proposes designation of
critical habitat necessary for the
conservation of the species.

The basis for our action. Under the
Endangered Species Act, any species
that is determined to be an endangered
or threatened species shall, to the
maximum extent prudent and
determinable, have habitat designated
that is considered to be critical habitat.
Section 4(b)(2) of the Endangered
Species Act states that the Secretary
shall designate and make revisions to
critical habitat on the basis of the best
available scientific data after taking into
consideration the economic impact,
national security impact, and any other
relevant impact of specifying any
particular area as critical habitat. The
Secretary may exclude an area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part
of the critical habitat, unless he
determines, based on the best scientific
data available, that the failure to
designate such area as critical habitat
will result in the extinction of the
species. The species are proposed for
listing as endangered, and we also
propose to designate approximately
1,002 river kilometers (km) (623 miles
(mi)) of the upper Brazos River basin
and the upland areas extending beyond
the bankfull river channel by 30 meters
(m) (98 feet (ft)) on each side as critical
habitat in the following Texas counties:
Baylor, Crosby, Fisher, Garza, Haskell,
Kent, King, Knox, Stonewall,
Throckmorton, and Young.

We are preparing an economic
analysis of the proposed designations of
critical habitat. In order to consider
economic impacts, we are preparing a
new analysis of the economic impacts of
the proposed critical habitat
designations and related factors. We
will announce the availability of the
draft economic analysis as soon as it is
completed, at which time we will seek
additional public review and comment.

We will seek peer review. We are
seeking comments from knowledgeable
individuals with scientific expertise to
review our analysis of the best available
science and application of that science
and to provide any additional scientific
information to improve this proposed
rule. Because we will consider all
comments and information we receive
during the comment period, our final
determinations may differ from this
proposal.
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Information Requested

Public Comments

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other concerned
governmental agencies, Native
American tribes, the scientific
community, industry, or any other
interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) The reasons why we should or
should not designate habitat as “critical
habitat”” under section 4 of the Act
(16 U.S.C. 1531 et seq.), including
whether there are threats to the species
from human activity, the degree of
which can be expected to increase due
to the designation, and whether that
increase in threats outweighs the benefit
of designation such that the designation
of critical habitat may not be prudent.

(2) Specific information on:

(a) The amount and distribution of the
sharpnose shiner and smalleye shiner
and their habitat;

(b) What areas, that were occupied at
the time of listing (or are currently
occupied) and that contain features
essential to the conservation of the
species, should be included in the
designation and why;

(c) Special management
considerations or protection that may be
needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change; and

(d) What areas not occupied at the
time of listing are essential for the
conservation of the species and why.

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts of these
activities on these species and proposed
critical habitat.

(4) Information on the projected and
reasonably likely impacts of climate
change on the sharpnose shiner and
smalleye shiner and proposed critical
habitat.

(5) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation; in
particular, we seek information on any
impacts on small entities or families,
and the benefits of including or
excluding areas that exhibit these
impacts.

(6) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
Act, and whether the benefits of

potentially excluding any specific area
outweigh the benefits of including that
area under section 4(b)(2) of the Act.

(7) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding or to better accommodate
public concerns and comments.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We request that you
send comments only by the methods
described in the ADDRESSES section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov at Docket
No. FWS-R2-ES-2013-0008, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Arlington, Texas, Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Public Hearing

Section 4(b)(5) of the Act provides for
one or more public hearings on this
proposal, if requested. We will hold a
public hearing on Wednesday,
September 4, 2013. The public
information session will begin at 5:00
p-m., and the public hearing will begin
at 6:30 p.m. and end at 8:00 p.m. Central
Time. The public informational session
and hearing will be held in the Upstairs
Conference Room at the Abilene Civic
Center, 1100 North 6th Street, Abilene,
Texas. People needing reasonable
accommodation in order to attend and
participate in the public hearing should
contact Erik Orsak, Field Supervisor,
Arlington, Texas, Ecological Services
Office, as soon as possible (see FOR
FURTHER INFORMATION CONTACT).

Peer Review

In accordance with our joint policy on
peer review published in the Federal

Register on July 1, 1994 (59 FR 34270),
we will seek the expert opinions of at
least three appropriate and independent
specialists regarding this proposed rule.
The purpose of peer review is to ensure
that our critical habitat designations are
based on scientifically sound data,
assumptions, and analyses. We will
invite these peer reviewers to comment
during this public comment period.

We will consider all comments and
information we receive during this
comment period on this proposed rule
during our preparation of a final
determination. Accordingly, the final
decision may differ from this proposal.

Previous Federal Actions

All previous Federal actions are
described in the proposal to list the
sharpnose shiner and smalleye shiner as
endangered species under the Act,
which is published elsewhere in today’s
Federal Register.

Critical Habitat
Background

It is our intent to discuss below only
those topics directly relevant to the
proposed designation of critical habitat
for the sharpnose shiner and smalleye
shiner. For a thorough assessment of the
species’ biology and natural history,
including limiting factors and species
resource needs, please refer to the June
2013 version of the Status Assessment
Report for the Sharpnose Shiner and
Smalleye Shiner (SSA Report; Service
2013, entire, available online at
www.regulations.gov under Docket No.
FWS-R2-ES-2013-0008).

Critical habitat is defined in section 3
of the Act as:

(1) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features:

(a) Essential to the conservation of the
species, and

(b) Which may require special
management considerations or
protection; and

(2) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Conservation, as defined under
section 3 of the Act, means to use and
the use of all methods and procedures
that are necessary to bring an
endangered or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary. Such methods and
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procedures include, but are not limited
to, all activities associated with
scientific resources management such as
research, census, law enforcement,
habitat acquisition and maintenance,
propagation, live trapping, and
transplantation, and, in the
extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
requirement that Federal agencies
ensure, in consultation with the Service,
that any action they authorize, fund, or
carry out is not likely to result in the
destruction or adverse modification of
critical habitat. The designation of
critical habitat does not affect land
ownership or establish a refuge,
wilderness, reserve, preserve, or other
conservation area. Such designation
does not allow the government or public
to access private lands. Such
designation does not require
implementation of restoration, recovery,
or enhancement measures by non-
Federal landowners. Where a landowner
requests Federal agency funding or
authorization for an action that may
affect a listed species or critical habitat,
the consultation requirements of section
7(a)(2) of the Act would apply, but even
in the event of a destruction or adverse
modification finding, the obligation of
the Federal action agency and the
landowner is not to restore or recover
the species, but to implement
reasonable and prudent alternatives to
avoid destruction or adverse
modification of critical habitat.

Under the first prong of the Act’s
definition of critical habitat, areas
within the geographical area occupied
by the species at the time it was listed
are included in a critical habitat
designation if they contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. For these areas, critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, those
physical or biological features that are
essential to the conservation of the
species (such as space, food, cover, and
protected habitat). In identifying those
physical and biological features within
an area, we focus on the principal
biological or physical constituent
elements (primary constituent elements
such as roost sites, nesting grounds,
seasonal wetlands, water quality, tide,
soil type) that are essential to the
conservation of the species. Primary
constituent elements are those specific

elements of the physical or biological
features that provide for a species’ life-
history processes and are essential to
the conservation of the species.

Under the second prong of the Act’s
definition of critical habitat, we can
designate critical habitat in areas
outside the geographical area occupied
by the species at the time it is listed,
upon a determination that such areas
are essential for the conservation of the
species. For example, an area currently
occupied by the species, but that was
not occupied at the time of listing, may
be essential to the conservation of the
species and may be included in the
critical habitat designation. We
designate critical habitat in areas
outside the geographic area occupied by
a species only when a designation
limited to its range would be inadequate
to ensure the conservation of the
species.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.
Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
Quality Guidelines, provide criteria,
establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,
our primary source of information is
generally the information developed
during the listing process for the
species. For the sharpnose and smalleye
shiners, we rely on the June 2013 SSA
Report (Service 2013, entire) and the
proposed rule to list the species as
endangered, which appears elsewhere
in today’s Federal Register. Additional
information sources may include
articles in peer-reviewed journals,
conservation plans developed by States
and counties, scientific status surveys
and studies, biological assessments,
other unpublished materials, or experts’
opinions or personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas

that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, will be
subject to: (1) Conservation actions
implemented under section 7(a)(1) of
the Act, (2) regulatory protections
afforded by the requirement in section
7(a)(2) of the Act for Federal agencies to
ensure their actions are not likely to
jeopardize the continued existence of
any endangered or threatened species,
and (3) section 9 of the Act’s
prohibitions on taking any individual of
the species, including taking caused by
actions that affect habitat. Federally
funded or permitted projects affecting
listed species outside their designated
critical habitat areas may result in
jeopardy findings in some cases. These
protections and conservation tools will
contribute to recovery of this species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans (HCPs), or
other species conservation planning
efforts if new information available at
the time of these planning efforts calls
for a different outcome.

Prudency Determination

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12), require that, to the
maximum extent prudent and
determinable, the Secretary shall
designate critical habitat at the time the
species is determined to be an
endangered or threatened species. Our
regulations (50 CFR 424.12(a)(1)) state
that the designation of critical habitat is
not prudent when one or both of the
following situations exist:

(1) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or

(2) Such designation of critical habitat
would not be beneficial to the species.

There is currently no imminent threat
of take attributed to noncommercial
collection or vandalism for either of
these species, and identification and
mapping of critical habitat is not
expected to initiate any such threat. In
the absence of a finding that the
designation of critical habitat would
increase threats to a species, if there are
any benefits to a critical habitat
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designation, then a prudent finding is
warranted. The potential benefits
include: (1) Triggering consultation
under section 7 of the Act in new areas
for actions in which there may be a
Federal nexus where it would not
otherwise occur because, for example, it
has become unoccupied or the
occupancy is in question; (2) focusing
conservation activities on the most
essential features and areas; (3)
providing educational benefits to State
or county governments or private
entities; and (4) preventing people from
causing inadvertent harm to the species.
Therefore, because we have determined
that the designation of critical habitat
would not likely increase the degree of
threat to the species, and may provide
some measure of benefit, we find that
designation of critical habitat is prudent
for the sharpnose shiner and smalleye
shiner.

Critical Habitat Determinability

Having determined that designation is
prudent, under section 4(a)(3) of the
Act, we must find whether critical
habitat for the sharpnose shiner and
smalleye shiner is determinable. Our
regulations at 50 CFR 424.12(a)(2) state
that critical habitat is not determinable
when one or both of the following
situations exist:

(1) Information sufficient to perform
required analyses of the impacts of the
designation is lacking, or

(2) The biological needs of the species
are not sufficiently well known to
permit identification of an area as
critical habitat.

When critical habitat is not
determinable, the Act provides for an
additional year to publish a critical
habitat designation (16 U.S.C.
1533(b)(6)(C)(ii)).

We reviewed the available
information pertaining to the biological
needs of the species and habitat
characteristics where this species is
located. This and other information
represent the best scientific data
available and led us to conclude that the
designation of critical habitat is
determinable for the sharpnose shiner
and smalleye shiner.

Physical or Biological Features

In accordance with section 3(5)(A)(i)
and 4(b)(1)(A) of the Act and regulations
at 50 CFR 424.12, in determining which
areas within the geographical area
occupied by the species at the time of
listing to designate as critical habitat,
we consider the physical or biological
features that are essential to the
conservation of the species and which
may require special management

considerations or protection. These
include, but are not limited to:

(1) Space for individual and
population growth and for normal
behavior;

(2) Food, water, air, light, minerals, or
other nutritional or physiological
requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, or
rearing (or development) of offspring;
and

(5) Habitats that are protected from
disturbance or are representative of the
historical, geographic, and ecological
distributions of a species.

Sharpnose Shiner

We derive the specific physical or
biological features required for the
sharpnose shiner from studies of this
species’ habitat, ecology, and life history
as described below. We have used the
best available information, as described
in the June 2013 SSA Report (Service
2013, Chapter 2). To identify the
physical and biological needs of the
sharpnose shiner, we have relied on
conditions at currently occupied
locations where the shiner has been
observed during surveys and the best
information available on the species.
Below, we summarize the physical and
biological features needed by foraging
and breeding sharpnose shiners. For a
complete review of the physical and
biological features required by the
sharpnose shiner, see Chapter 2 of the
June 2013 SSA Report (Service 2013,
Chapter 2). We have determined that the
following physical or biological features
are essential to the sharpnose shiner.

Space for Individual and Population
Growth and for Normal Behavior

Sharpnose shiners occur in fairly
shallow, flowing water, often less than
0.5 meters (m) deep with sandy
substrates. They broadcast spawn semi-
buoyant eggs and larvae that may
remain suspended in the water column
for several days before they are capable
of independent swimming, indicating
there is a minimum river segment length
necessary to support successful
reproduction. A comparison of
minimum estimated reach length
requirements for similar species and
current modeling efforts for this species
indicate an unobstructed reach length of
greater than 275 kilometers (km) (171
miles (mi)) is likely required to
complete the species’ life history.
Lengths greater than 275 km (171 mi)
would also provide migratory pathways
to refugia in which sharpnose shiners
may survive drought conditions.

Therefore, based on the information
above and additional analysis in the

June 2013 SSA Report (Service 2013,
Chapter 2), we identify flowing water of
sufficient unobstructed length (275 km
(171 mi)) to be a physical or biological
feature essential to the conservation of
the sharpnose shiner.

Food, Water, Air, Light, Minerals, or
Other Nutritional or Physiological
Requirements

Sharpnose shiners are generalist
feeders consuming aquatic and
terrestrial invertebrates (mostly insects),
plant material, and detritus. The
presence of terrestrial insects in its diet
suggests native riparian vegetation along
the stream banks where the sharpnose
shiners occur is important in providing
food availability. The prevalence of
sand-silt in the gut contents of
sharpnose shiners indicate they likely
forage among the sediments when food
availability is low, suggesting river
segments containing sandy substrates
may be preferred by this species.

Flowing water of sufficient quality
(minimal pollution, lacking golden alga
toxicity, and within physiological
tolerances) is required for the survival of
these species. Sharpnose shiners can
tolerate temperatures of 39.2 °C
(102.6 °F) only briefly and generally
require oxygen concentrations above
2.66 milligrams per liter (mg/L).
Sharpnose shiners experience
significant mortality at salinities greater
than 15 parts per thousand (ppt) (25
millisiemens per centimeter (mS/cm)).
The susceptibility of sharpnose shiners
to environmental pollutants is not well
understood; however, it has been
observed that petroleum contamination,
and possibly other pollutants, are
capable of killing this species. Although
the effects of golden alga on sharpnose
shiners have not been documented,
toxic blooms in occupied habitat are
certain to cause mortality.

Native riparian vegetation adjacent to
the river channel where the sharpnose
shiner occurs is important as a source of
food (terrestrial insects) and to maintain
physical habitat conditions in the
stream channel. Riparian areas are
essential for energy and nutrient
cycling, filtering runoff, absorbing and
gradually releasing floodwaters,
recharging groundwater, and
maintaining stream flows. Healthy
riparian corridors help ensure aquatic
resources maintain the ecological
integrity essential to stream fishes,
including the sharpnose shiner. A
riparian width of 30 m (98 ft) is
generally sufficient to protect the water
quality of adjacent streams and is
expected to provide the necessary prey
base for sharpnose shiners (Service
2013, Chapter 6).
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Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify river segments
containing flowing water of sufficient
quality (i.e., within physiological
tolerances, low in toxic pollutants, and
lacking toxic golden alga blooms) with
sandy substrates, and their associated
native riparian vegetation, to be
physical or biological features essential
to the conservation of the sharpnose
shiner.

Cover or Shelter

Specific cover or sheltering
requirements for sharpnose shiners
within the aquatic ecosystem have not
been identified and may not be
pertinent to their conservation because
these fish mostly occur in open water.
Therefore, we have not identified any
specific cover or shelter habitat
requirements to be physical or
biological features essential to the
conservation of the sharpnose shiner.

Sites for Breeding, Reproduction, or
Rearing (or Development) of Offspring

Successful reproduction by sharpnose
shiners requires minimum levels of
flowing water through the summer
breeding season. Cyprinid eggs spawned
into the pelagic zone (open water not
near the river bottom) become semi-
buoyant within 10 to 30 minutes,
allowing them to drift through the water
column for approximately 1 or 2 days
prior to hatching. Larval stages may drift
in the water column for an additional 2
to 3 days post-hatching.

Spawning occurs asynchronously
(fish not spawning at the same time)
from April through September during
periods of no and low flow, and
synchronously (many fish spawning at
the same time) during elevated
streamflow events. Successful
recruitment (survival to the juvenile fish
stage) does not occur during periods
completely lacking flow. This is because
in no-flow conditions, the floating eggs,
zygotes, and larval fish of broadcast
spawners sink and suffocate in the
anoxic sediments and are more
susceptible to predation. Modeling
studies have estimated minimum mean
summer discharge of 2.61 cubic meters
per second (m?3s~1!) (92 cubic feet per
second (cfs)) is necessary to sustain a
population of sharpnose shiners.

Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify river segments
with a minimum mean summer
discharge of approximately 2.61 m3s~!
(92 cfs) to be physical or biological

features essential to the conservation of
the sharpnose shiner.

Habitats That Are Protected From
Disturbance or Are Representative of the
Historic, Geographical, and Ecological
Distributions of a Species

Sharpnose shiner habitat is subject to
dynamic changes resulting from
flooding and drying of occupied water
ways. Consequently, fluctuating water
levels create circumstances in which the
extent of the sharpnose shiner’s range
vary over time, and may be periodically
contracted or expanded depending on
water availability. Worsening drought
conditions are increasing the intensity
and duration of river drying in the
upper Brazos River basin. As a result of
these dynamic changes, particularly
during intense droughts, sharpnose
shiners require unobstructed river
segments through which they can
migrate to find refuge from river drying.
These fish can later emigrate from these
refugia and recolonize normally
occupied areas when suitable
conditions return.

Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify unobstructed
river segments of at least 275 km (171
mi) to be a physical or biological feature
essential to the conservation of the
sharpnose shiner.

Smalleye Shiner

We derive the specific physical or
biological features required for the
smalleye shiner from studies of this
species’ habitat, ecology, and life history
as described below. We have used the
best available information, as described
in the June 2013 SSA Report (Service
2013, Chapter 2). To identify the
physical and biological needs of the
smalleye shiner, we have relied on
conditions at currently occupied
locations where the shiner has been
observed during surveys and the best
information available on the species.
Below, we summarize the physical and
biological features needed by foraging
and breeding smalleye shiners. For a
complete review of the physical and
biological features required by the
smalleye shiner, see Chapter 2 of the
June 2013 SSA Report (Service 2013,
Chapter 2). We have determined that the
following physical or biological features
are essential to the smalleye shiner.

Space for Individual and Population
Growth and for Normal Behavior

Smalleye shiners occur in fairly
shallow, flowing water, often less than
0.5 m deep with sandy substrates. They
broadcast spawn semi-buoyant eggs and

larvae that may remain suspended in
the water column for several days before
larval fish are capable of independent
swimming, indicating there is a
minimum stream reach length necessary
to support successful reproduction. A
comparison of minimum estimated
reach length requirements for similar
species and current modeling efforts for
this species indicate that an
unobstructed reach length of greater
than 275 km (171 mi) is likely required
to complete the species’ life history.
Lengths greater than 275 km (171 mi)
would also provide migratory pathways
to refugia in which smalleye shiners
may survive drought conditions.

Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify flowing water of
sufficient unobstructed length (275 km
(171 mi)) to be a physical or biological
feature essential to the conservation of
the smalleye shiner.

Food, Water, Air, Light, Minerals, or
Other Nutritional or Physiological
Requirements

Smalleye shiners are generalist
feeders consuming aquatic and
terrestrial invertebrates (mostly insects),
plant material, and detritus. The
presence of terrestrial insects in the
smalleye shiner’s diet suggests native
riparian vegetation along the banks of
inhabited rivers is important in
providing food availability, as well as
the general health of the aquatic riverine
ecosystem. The prevalence of sand-silt
in the gut contents of smalleye shiners
indicate they likely forage among the
sediments when food availability is low,
suggesting river segments containing
sandy substrates may be preferred by
this species.

Water of sufficient quality (minimal
pollution, lacking golden alga toxicity,
and within physiological tolerances) is
required for the survival of these
species. Smalleye shiners can tolerate
temperatures of 40.6 °C (105.1 °F) only
briefly and generally require oxygen
concentrations above 2.11 mg/L.
Smalleye shiners experience significant
mortality at salinities greater than 18
ppt (30 mS/cm). The susceptibility of
smalleye shiners to environmental
pollutants is not well understood;
however, it has been observed that
petroleum contamination, and possibly
other pollutants, are capable of killing
this species. Although the effects of
golden alga on smalleye shiners have
not been documented, blooms in
occupied habitat are certain to cause
mortality in this species.

Native riparian vegetation adjacent to
the river channel where the smalleye
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shiner occurs is important as a source of
food (terrestrial insects) and to maintain
physical habitat conditions in the
stream channel. Riparian areas are
essential for energy and nutrient
cycling, filtering runoff, absorbing and
gradually releasing floodwaters,
recharging groundwater, and
maintaining stream flows. Healthy
riparian corridors help ensure aquatic
resources maintain the ecological
integrity essential to stream fishes,
including the smalleye shiner. A
riparian width of 30 m (98 ft) is
generally sufficient to protect the water
quality of adjacent streams and is
expected to provide the necessary prey
base for smalleye shiners (Service 2013,
Chapter 6).

Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify sandy-bottomed
river segments containing flowing water
of sufficient quality (i.e., within
physiological tolerance, low in toxic
pollutants, and lacking toxic golden
algal blooms), and their associated
native riparian vegetation, to be
physical or biological features essential
to the conservation of the smalleye
shiner.

Cover or Shelter

Specific cover or sheltering
requirements for smalleye shiners
within the aquatic ecosystem have not
been identified and may not be
pertinent to their conservation because
these fish mostly occur in open water.
Therefore, we have not identified any
specific cover or shelter habitat
requirements to be physical or
biological features essential to the
conservation of the smalleye shiner.

Sites for Breeding, Reproduction, or
Rearing (or Development) of Offspring

Successful reproduction by smalleye
shiners requires minimum levels of
flowing water through the summer
breeding season. Cyprinid eggs spawned
into the pelagic zone (open water not
near the river bottom) become semi-
buoyant within 10 to 30 minutes,
allowing them to drift through the water
column for approximately 1 or 2 days
prior to hatching. Larval stages may drift
in the water column for an additional 2
to 3 days post-hatching.

Spawning occurs asynchronously
from April through September during
periods of no and low flow, and
synchronously during elevated
streamflow events. Successful
recruitment (survival to the juvenile fish
stage) does not occur during periods
completely lacking flow. This is because
in no-flow conditions, the floating eggs,

zygotes, and larval fish of broadcast
spawners sink and suffocate in the
anoxic sediments and are more
susceptible to predation. Modeling
studies have estimated minimum mean
summer discharge of 6.43 m3s—! (227
cfs) is necessary to sustain a population
of the smalleye shiner.

Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify river segments
with a minimum mean summer
discharge of approximately 6.43 m3s~!
(227 cfs) to be physical or biological
features essential to the conservation of
the smalleye shiner.

Habitats That Are Protected From
Disturbance or Are Representative of the
Historic, Geographical, and Ecological
Distributions of a Species

Smalleye shiner habitat is subject to
dynamic changes resulting from
flooding and drying of occupied water
ways. Consequently, fluctuating water
levels create circumstances in which the
extent of the sharpnose and smalleye
shiner’s range vary over time, and may
be periodically contracted or expanded
depending on water availability.
Worsening drought conditions are
increasing the intensity and duration of
river drying in the upper Brazos River
basin. As a result of these dynamic
changes, particularly during intense
droughts, smalleye shiners require
unobstructed river segments through
which they can migrate to find refuge
from river drying. These fish can later
emigrate from these refugia and
recolonize normally occupied areas
when suitable conditions return.

Therefore, based on the information
above and additional analysis in the
June 2013 SSA Report (Service 2013,
Chapter 2), we identify unobstructed
river segments of at least 275 km (171
mi) to be a physical or biological feature
essential to the conservation of the
sharpnose shiner.

Summary of Physical or Biological
Features

In summary, the sharpnose shiner and
smalleye shiner need specific vital
resources for survival and completion of
their life histories. One of the most
important aspects of their life histories
is that their broadcast-spawn eggs and
developing larvae require flowing water
of sufficient length within which they
develop into free-swimming juvenile
fish. In addition, sharpnose shiners and
smalleye shiners typically live for no
more than two breeding seasons. As a
result, if resources are not available in
a single spawning season, their
populations would be greatly impacted,

and if resources are not available
through two consecutive breeding
seasons the impacts would be
catastrophic.

The sharpnose shiner and smalleye
shiner have exceptionally specialized
habitat requirements to support these
life-history needs and maintain
adequate population sizes. Habitat
requirements are characterized by river
segments of greater than 275 km (171
mi) with estimated average spawning
season flows greater than 2.61 m3s !
(92 cfs) for the sharpnose shiner and of
6.43 m3s~! (227 cfs) for the smalleye
shiner. River segment lengths of 275 km
(171 mi) or greater also aid in providing
sharpnose and smalleye shiners refugia
from river drying during severe drought.
In addition, individual shiners also
need sandy substrates to support
foraging, water quality within their
physiological and toxicological
tolerances, and intact upland vegetation
capable of supporting their prey base.
Intact upland vegetation is also
important in providing adequate
filtration of surface water runoff to
maintain a healthy aquatic ecosystem.

Populations of sharpnose shiners and
smalleye shiners with a high likelihood
of long-term viability require contiguous
river segments containing the physical
and biological features that are essential
to the conservation of these species.
This contiguous suitable habitat is
necessary to retain the reproductive
success of these species in the face of
natural and manmade seasonal
fluctuations of water availability.
Sharpnose shiner and smalleye shiner
habitat is subject to dynamic changes
resulting from flooding and drying of
occupied water ways. Consequently,
fluctuating water levels create
circumstances in which the extent of the
sharpnose and smalleye shiner’s range
vary over time, and may be periodically
contracted or expanded depending on
water availability.

Primary Constituent Elements for the
Sharpnose Shiner and Smalleye Shiner

According to 50 CFR 424.12(b), we are
required to identify the physical or
biological features essential to the
conservation of the sharpnose shiner
and smalleye shiner within the
geographic area occupied by the species
at the time of listing, focusing on the
features’ primary constituent elements.
We consider primary constituent
elements to be the elements of physical
or biological features that provide for a
species’ life-history processes and that
are essential to the conservation of the
species.
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Sharpnose Shiner

Based on our current knowledge of
the physical or biological features and
habitat characteristics required to
sustain the species’ life-history
processes (Service 2013, Chapter 2), we
determine that the primary constituent
element (PCE) specific to the sharpnose
shiner consists of a riverine system with
habitat to support all life stages of
sharpnose shiners, which includes:

(1) Unobstructed, sandy-bottomed
river segments greater than 275 km (171
mi) in length.

(2) Flowing water of greater than
approximately 2.61 m3s~! (92 cfs)
averaged over the shiner spawning
season (April through September).

(3) Water of sufficient quality to
support survival and reproduction,
characterized by:

a. Temperatures generally less than
39.2 °C (102.6 °F);

b. Dissolved oxygen concentrations
generally greater than 2.66 mg/L;

c. Salinities generally less than 15 ppt
(25 mS/cm); and

d. Sufficiently low petroleum and
other pollutant concentrations such that
mortality does not occur.

(4) Native riparian vegetation capable
of maintaining river water quality,
providing a terrestrial prey base, and
maintaining a healthy riparian
ecosystem.

Smalleye Shiner

Based on our current knowledge of
the physical or biological features and
habitat characteristics required to
sustain the species’ life-history
processes (Service 2013, Chapter 2), we
determine that the primary constituent
element (PCEs) specific to the smalleye
shiner consists of a riverine system with
habitat to support all life history stages
of smalleye shiners, which includes:

(1) Unobstructed, sandy-bottomed
river segments greater than 275 km (171
mi) in length.

(2) Flowing water of greater than
approximately 6.43 m3s~! (227 cfs)
averaged over the shiner spawning
season (April through September).

(3) Water of sufficient quality to
support survival and reproduction,
characterized by:

a. Temperatures generally less than
40.6 °C (105.1 °F);

b. Dissolved oxygen concentrations
generally greater than 2.11 mg/L;

c. Salinities less than 18 ppt (30 mS/
cm); and

d. Sufficiently low petroleum and
other pollutant concentrations such that
mortality does not occur.

(4) Native riparian vegetation capable
of maintaining river water quality,

providing a terrestrial prey base, and
maintaining a healthy riparian
ecosystem.

Special Management Considerations or
Protection

When designating critical habitat, we
assess whether the specific areas within
the geographic area occupied by the
species at the time of listing contain
features that are essential to the
conservation of the species and which
may require special management
considerations or protection. The
features essential to the conservation of
these species may require special
management considerations or
protection to reduce the following
threats: Habitat loss and modification
from fragmentation of river segments;
alteration to natural flow regimes by
impoundment, groundwater
withdrawal, and drought; water quality
degradation; and invasive saltcedar
encroachment.

River fragmentation decreases the
unobstructed river length required for
successful reproduction in these
species. Impoundments, groundwater
withdrawal, saltcedar encroachment,
and drought have the potential to
reduce river flow below the minimum
requirement to keep the eggs and larvae
of these species afloat and ultimately for
sustainment of sharpnose and smalleye
shiner populations. Water quality
degradation resulting from pollution
sources; lack of flows maintaining
adequate temperatures, oxygen
concentrations, and salinities; and the
destruction of adjacent riparian
vegetation’s run-off filtering abilities
may result in water quality parameters
beyond which sharpnose and smalleye
shiners are capable of surviving. As
such, the features essential to the
conservation of these species require
special management from these threats.

For sharpnose shiners and smalleye
shiners, special management
considerations or protection are needed
to address threats. Management
activities that could ameliorate threats
include, but are not limited to: (1)
Removing or modifying existing minor
fish barriers to allow fish passage; (2)
managing existing reservoirs to allow
sufficient river flow to support shiner
reproduction and population growth; (3)
protecting groundwater, surface water,
and spring flow quantity; (4) protecting
water quality by implementing
comprehensive programs to control and
reduce point sources and non-point
sources of pollution; and (5) protecting
and managing native riparian
vegetation. A more complete discussion
of the threats to the sharpnose shiner
and smalleye shiner and their habitats

can be found in the June 2013 SSA
Report (Service 2013, Chapter 3).

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(2) of the
Act, we use the best scientific data
available to designate critical habitat.
For this proposed rule, we rely heavily
on the analysis of biological information
reviewed in the June 2013 SSA Report
(Service 2013). In accordance with
section 3(5)(A) of the Act and its
implementing regulation at 50 CFR
424.12(e), we first determined what
specific areas, within the geographical
area occupied by the species at the time
they are listed, contain the physical or
biological features that are essential to
the conservation of the species and
which may require special management
considerations or protections. Next, we
considered whether designating any
additional areas—outside those
currently occupied at the time of
listing—are necessary to ensure the
conservation of the species. We are not
currently proposing to designate any
areas outside the geographical area
occupied by the species because no
areas were determined to be essential
for the conservation of either species.
Finally, we described how we
determined the lateral extent and
mapping processes used in developing
the proposed critical habitat units.

Areas Occupied at the Time of Listing

For the purpose of designating critical
habitat for the sharpnose and smalleye
shiners, we defined occupancy based on
several criteria. First, survey results
since 2008 confirm that both species
persist within the Brazos River basin of
Texas upstream of Possum Kingdom
Lake in the Brazos River main stem, Salt
Fork of the Brazos River, Double
Mountain Fork of the Brazos River, and
North Fork Double Mountain Fork of the
Brazos River (Service 2013, Chapter 4).
We chose to use survey results from the
last 5 years because these data are
relatively consistent from year to year
and represent the best available
information for what areas should be
considered occupied at the time of
listing. Second, a lack of sufficient fish
sampling exists for some tributaries
once known to be historically occupied
by one or both species. The sharpnose
and smalleye shiner are similar in their
biology, and they are both capable of
colonizing river segments when
conditions are favorable. Therefore, we
considered tributary streams occupied
at the time of listing if they were
previously occupied by either species
and are contiguous (i.e., lacking fish
migration barriers) with areas in the



Federal Register/Vol. 78, No. 151/ Tuesday, August 6, 2013 /Proposed Rules

47619

upper Brazos River confirmed to be
occupied by both species. Third,
tributaries for which we had no
information that either species recently
or historically occurred were not
considered occupied, even if they were
contiguous with areas that are currently
occupied.

Segments considered to be occupied
at the time of listing were then assessed
to determine if they contained the
physical or biological features for the
species and whether they required
special management or protection. River
segments not exceeding 275 km (171 mi)
upstream of the lentic waters of Possum
Kingdom Lake were not included
because they lack the necessary physical
or biological features for successful
reproduction. Segments that do not
typically maintain suitable water quality
conditions (i.e., within physiological
tolerances, minimal pollution, lacking
regular golden alga blooms) were not
included because they would not likely
support a viable population of shiners.
Segments not likely to maintain
minimum mean spawning season flows
capable of sustaining populations of
either species, even during favorable
climatic conditions, were also not
included because they would not
support successful reproduction.

The lower Brazos River, where
shiners were released in 2012, is
considered unoccupied for the purposes
of determining critical habitat because
prior to their 2012 release, both species
had become extirpated or were
functionally extirpated from this area as
no fish had been collected since 2006.
The release effort in 2012 was likely
insufficient to restart a population of
these species in the lower Brazos River.
Therefore, given the old age and small
number of fish released in 2012, it is
likely they are extirpated from this
reach of the Brazos River (Service 2013,
Chapter 4).

Areas Unoccupied at the Time of Listing

To determine if any areas not
considered occupied at the time of
listing are essential for the conservation
of the species we considered: (1)
Whether the area was historically
occupied; (2) the potential contribution
of the area to the conservation of each
species based on our June 2013 SSA
Report (Service 2013, Chapter 2); (3)
whether the area could be restored to
contain the habitat conditions needed to
support the species; and (4) whether a
viable population of the species could
be reestablished at the site. We
recognize that both species likely need
additional areas beyond those currently
occupied in order to have sufficient
redundancy and resiliency for long-term

viability. However, our review of the
areas within the historical range found
that none of them have all four of these
necessary characteristics to be
considered essential for the
conservation of either species.

We considered four areas that were
historically occupied by one or both
species as possible critical habitat: The
Colorado River, Wichita River, middle
Brazos River (between Possum Kingdom
Lake and the low water crossing near
the City of Marlin, Falls County, Texas)
and lower Brazos River (downstream of
Marlin to the Gulf of Mexico). The
smalleye shiner is not known to have
naturally occurred outside of the Brazos
River basin, so neither the Colorado nor
Wichita Rivers were considered
essential for the conservation of that
species. For the sharpnose shiner, our
review found that neither the Colorado
nor Wichita Rivers were considered
necessary to maintain viability of either
species because of the limited
abundance and distribution of this
shiner historically. In addition, both of
these rivers have extensive
impoundments such that the
unfragmented stream length needed for
reproduction by these species is lacking.
These impoundments are expected to
continue to exist into the future with no
apparent potential for their removal,
thereby eliminating the ability of the
Colorado or Wichita Rivers to contain
the necessary habitat conditions to
support either species. Therefore, the
Colorado and Wichita Rivers were not
proposed as critical habitat for either
species because of limited importance to
the conservation of the species and the
inability to restore the necessary habitat
conditions for the species.

The middle Brazos River also lacks
the necessary unimpounded river length
required to support sharpnose and
smalleye shiner reproduction (Service
2013, Chapter 4). These impoundments
are expected to exist into the future with
no apparent potential for their removal.
As a result, there is no ability for these
areas to be restored to contain the
necessary habitat conditions to support
the species. Therefore, since this area of
the middle Brazos River cannot be
restored to appropriate habitat
conditions we find it is not essential for
the conservation of either species, and
we did not propose it as critical habitat.

The lower Brazos River was also
found to likely have limited importance
to the overall viability for both species
(Service 2013, Chapter 2). The lower
Brazos River does contain an
unimpounded stream length long
enough to support reproduction of
sharpnose and smalleye shiners;
however, their populations in this

segment have already declined to the
point that we presume they are
extirpated from this reach. We expect
the extirpation was the result of poor
habitat conditions. Both the flow regime
and river channel morphology of the
lower Brazos River are considerably
different (higher flow and deeper, wider
channel) than the upper Brazos River, so
this segment may never have supported
populations of either species
independent of the upper Brazos River
populations. As a result, it is unlikely
that sharpnose and smalleye shiners are
capable of sustaining populations in the
lower Brazos River without constant
emigration (downstream dispersal) from
the upstream source population in the
upper Brazos River, which is now
isolated by impoundments in the
middle Brazos River. Therefore, with
limited importance and the inability to
support populations, we find the lower
Brazos River is not essential for the
conservation of either species, and we
did not propose this area for critical
habitat.

In conclusion, based on the best
available information we conclude that
the areas within the historical range of
one or both species, but not occupied by
either species at the time of listing, are
not essential for the conservation of
either species. The Colorado and
Wichita Rivers do not contribute
substantially to the conservation of the
sharpnose shiner. The middle Brazos
River cannot be restored to contain the
necessary habitat conditions to support
either species. The lower Brazos River
may not be important for the
conservation of either species and is not
likely able to support a viable
population of either species. Therefore,
we have not proposed any areas as
critical habitat beyond what is occupied
at the time of listing.

Lateral Extent

In determining the lateral extent
(overbank areas adjacent to the river
channel) of critical habitat along
proposed riverine segments, we
considered the definition of critical
habitat under the Act. Under the Act,
critical habitat must contain the
physical or biological features essential
to a species’ conservation and which
may require special management
considerations or protection.
Conservation of the river channel alone
is not sufficient to conserve sharpnose
and smalleye shiners because the nearby
native riparian vegetation areas adjacent
to the river channel where the shiners
occur are important components of the
critical habitat for the shiners as a
source of food (terrestrial insects) and to
maintain physical habitat conditions in
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the stream channel. Riparian areas are
essential for energy and nutrient
cycling, filtering runoff, absorbing and
gradually releasing floodwaters,
recharging groundwater, and
maintaining stream flows. Healthy
riparian corridors help ensure aquatic
resources maintain the ecological
integrity essential to stream fishes,
including the sharpnose shiner and
smalleye shiner.

A riparian width of 5 to 30 m (16 to
98 ft) is generally sufficient to protect
the water quality of adjacent streams.
The ability of riparian buffers to filter
surface runoff is largely dependent on
vegetation density, type, and slope, with
dense, grassy vegetation and gentle
slopes facilitating filtration. A riparian
buffer width of 30 to 500 m (98 to 1,640
ft) should be sufficient to provide
wildlife habitat; however, the riparian
zone of the upper Brazos River may
never have been extensive due to the
aridity of the area, and the terrestrial
insect prey base of the shiners would
likely persist at even the thinnest
recommended width. A riparian width
of 30 m (98 ft) beyond the bankfull
width of the river should be sufficient
to maintain proper runoff filtration and
provide the water quality and food base
required by sharpnose and smalleye
shiners (Service 2013, Chapter 6). As
such, the proposed critical habitat
includes the stream and river segments
identified below and an area extending
30 meters (98 ft) perpendicularly to the
stream channel beyond bankfull width.
The bankfull width is the width of the
stream or river at bankfull discharge and
often corresponds to the edge of the
riparian vegetation. Bankfull discharge
is significant because it is the flow at
which water begins to leave the active
channel and move into the floodplain
and serves to identify the point at which
the active channel ceases and the
floodplain begins.

Mapping

For each species, we are proposing
one critical habitat unit, divided into six
subunits. These subunits are derived

from the most recent USGS high-
resolution National Hydrological

Flowline Dataset. Although river
channels migrate naturally, it is
assumed the segment lengths and
locations will remain reasonably
accurate over an extended period of
time. All mapping was performed using
ArcMap version 10 (Environmental
Systems Research Institute, Inc.), a
computer Geographic Information
System (GIS) program.

We set the limits of each critical
habitat subunit by identifying
landmarks (reservoirs and dams) that
clearly act as barriers to fish migration.
Partial barriers to fish migration that
impede fish movement only during low
river flow are not used to identify
segment endpoints because it is
presumed fish may occasionally be
capable of traversing these
impediments. Stream confluences are
also used to delineate the boundaries of
subunits contiguous with other critical
habitat subunits because they are logical
and recognizable termini.

When determining proposed critical
habitat boundaries, we also made every
effort to avoid including developed
areas such as lands covered by
buildings, pavement, and other
structures because such lands lack
physical or biological features for the
sharpnose shiner and smalleye shiner.
The scale of the maps we prepared
under the parameters for publication
within the Code of Federal Regulations
may not reflect the exclusion of such
developed lands. Any such lands
inadvertently left inside critical habitat
boundaries shown on the maps of this
proposed rule have been excluded by
text in the proposed rule and are not
proposed for designation as critical
habitat. Therefore, if the critical habitat
is finalized as proposed, a Federal
action involving these lands would not
trigger section 7 consultation with
respect to critical habitat and the
requirement of no adverse modification
unless the specific action would affect
the physical or biological features in the
adjacent critical habitat.

Summary

In summary, we are proposing for
designation as critical habitat

geographic areas that we have
determined are occupied by the
sharpnose shiner and smalleye shiner at
the time of listing and contain sufficient
elements of physical or biological
features to support life-history processes
essential to the conservation of the
species and that may require special
management considerations or
protection. We are not proposing to
designate any unoccupied areas as
critical habitat.

The critical habitat designation is
defined by the maps, as modified by any
accompanying regulatory text, presented
at the end of this document in the
Proposed Regulation Promulgation
section. We will make the coordinates
or plot points or both on which each
map is based available to the public on
http://www.regulations.gov at Docket
No. FWS-R2-ES-2013-0008, at http://
www.fws.gov/southwest/es/
ArlingtonTexas/, and at the Arlington,
Texas, Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT
above).

Proposed Critical Habitat Designation

We are proposing to designate a single
critical habitat unit divided into six
subunits in Texas of approximately
1,002 river km (623 mi) of the upper
Brazos River basin and the upland areas
extending beyond the bankfull river
channel by 30 meters on each side. The
six subunits proposed as critical habitat
make up the contiguous, unobstructed
section of the upper Brazos River system
consisting of portions of the Brazos
River main stem, Salt Fork of the Brazos
River, White River, Double Mountain
Fork of the Brazos River, North Fork
Double Mountain Fork of the Brazos
River, and South Fork Double Mountain
Fork of the Brazos River. The critical
habitat areas we describe below
constitute our current best assessment of
areas that contain the essential physical
or biological features for both species
(although the needs of both species
differ slightly) and meet the definition
of critical habitat for both shiner
species. The subunits we propose as
critical habitat are shown in Table 1.

TABLE 1—PROPOSED CRITICAL HABITAT SUBUNITS FOR THE SHARPNOSE SHINER AND SMALLEYE SHINER

Critical habitat subunit

Length of subunit in river
kilometers (river miles)

Subunit 1. Upper Brazos River Main Stem
Subunit 2. Salt Fork of the Brazos River

Subunit 3. White RiVer ........cccccoeeeeiiieeieeeceeeee

Subunit 4. Double Mountain Fork of the Brazos River ...................
Subunit 5. North Fork Double Mountain Fork of the Brazos River .....

Subunit 6. South Fork Double Mountain Fork of the Brazos River

326.8 (203.1)
275.1 (171.0)
40.3 (25.1)
239.8 (149.0)
108.6 (67.5)
11.1 (6.9)
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TABLE 1—PROPOSED CRITICAL HABITAT SUBUNITS FOR THE SHARPNOSE SHINER AND SMALLEYE SHINER—Continued

Critical habitat subunit

Length of subunit in river
kilometers (river miles)

1,001.9 (622.5)

Note: Area sizes may not sum due to rounding.

The critical habitat areas include the
river channels within the identified
stream segments. The stream beds of
navigable waters (stream beds
maintaining an average width of at least
30 ft wide from the mouth up) in Texas
are generally owned by the State, in
trust for the public, while the lands
alongside the streams can be privately
owned. Therefore, for all stream
segments included in the proposed
critical habitat; the stream beds,
including the small, seasonally dry
portion of the stream beds between the
bankfull width, where vegetation
occurs; and the wetted channel, are
owned by the State for the purposes of
this proposed rule. To the best of our
knowledge, all adjacent riparian areas
are privately owned.

Unit Description

We determined the proposed unit of
the upper Brazos River basin and its
subunits are occupied by both species at
the time of listing (Service 2013,
Chapter 4). The upper Brazos River
critical habitat unit, when considered in
its entirety, exhibits all four of the
primary constituent elements of critical
habitat for both species. Some
individual subunits may not contain all
of the physical or biological features of
critical habitat under all climatic
conditions. For example, the elements
of physical and biological features
supporting the life-history processes of
sharpnose and smalleye shiners are
highly dependent on the naturally
variable climatic conditions and river
flow characteristics of the upper Brazos
River basin and may not be present in
all critical habitat subunits at all times
(i.e., during severe droughts). However,
each subunit likely contains suitable
habitat during wet climatic conditions
and will exhibit one or more of the
essential physical or biological features
that may require special management
considerations or protection and are
therefore included in the proposed
designation under section 3(5)(A)(i) of
the Act.

Subunits are designated based on
sufficient elements of physical or
biological features being present to
support life-history processes of the
sharpnose and smalleye shiners. Some
subunits contain all of the identified
elements of physical or biological

features and support multiple life-
history processes, while other subunits
contain only some elements of the
physical or biological features necessary
to support each species’ particular use
of that habitat. The following subunit
descriptions briefly describe each of the
proposed critical habitat subunits and
the reasons why they meet the
definition of critical habitat for the
sharpnose shiner and smalleye shiner.
The subunits are generally numbered
from downstream to upstream.

Subunit 1: Upper Brazos River Main
Stem

Subunit 1 is 326.8 km (203.1 mi) long
in Young, Throckmorton, Baylor, Knox,
King, and Stonewall Counties. The
downstream extent of the Upper Brazos
River Main Stem Subunit is
approximately 15 river km (9.3 miles)
upstream of the eastern border of Young
County where it intersects the upper
portion of Possum Kingdom Lake. The
upstream extent of this subunit is at the
confluence of the Double Mountain Fork
of the Brazos River and the Salt Fork of
the Brazos River where they form the
Brazos River main stem.

Subunit 1 provides an adequate
length of unobstructed, sandy bottomed
river (PCE 1) often with sufficient flow
(PCE 2) and water quality (PCE 3) to
support sharpnose and smalleye shiner
survival and reproduction. However,
during periods of severe drought,
sufficient flow may not be maintained.
Many upland areas adjacent to this
subunit are encroached by saltcedar,
although it generally contains the native
riparian vegetation capable of
maintaining river water quality and an
adequate prey base for both shiner
species (PCE 4).

Habitat features in this subunit are
primarily threatened by groundwater
withdrawal, saltcedar invasion, water
quality degradation, drought, and
impoundment. The South Bend
Reservoir, identified as a feasible water
management strategy by the Brazos G
Regional Water Planning Group, would
occur on this subunit if constructed,
while the Throckmorton Reservoir and
Millers Creek Reservoir Augmentation
would occur on tributaries that
discharge into this subunit (Service
2013, Chapter 3). The physical or
biological features in this subunit may

require special management
considerations or protection to
minimize impacts from these threats.

Subunit 2: Salt Fork of the Brazos River

Subunit 2 is 275.1 km (171 mi) long
in Stonewall, Kent, and Garza Counties.
The downstream extent of the Salt Fork
of the Brazos River Subunit is at the
confluence of the Double Mountain Fork
of the Brazos River and the Salt Fork of
the Brazos River where they form the
Brazos River main stem. The upstream
extent of this subunit is on the Salt Fork
of the Brazos River at the McDonald
Road crossing in Garza County, which
acts as a barrier to fish passage.

Subunit 2 provides an adequate
length of unobstructed, sandy bottomed
river (PCE 1) often with sufficient flow
(PCE 2) and water quality (PCE 3) to
support sharpnose and smalleye shiner
survival and reproduction. However,
during periods of severe drought,
sufficient flow may not be maintained
and naturally occurring salt plumes may
occasionally result in inadequate water
quality. Many upland areas adjacent to
this subunit are encroached by
saltcedar, although it generally contains
the native riparian vegetation capable of
maintaining river water quality and an
adequate prey base for both shiner
species (PCE 4).

Habitat features in this subunit are
primarily threatened by groundwater
withdrawal, saltcedar invasion,
desalination projects, water quality
degradation, and drought. Several of
these threats have the potential to
decrease surface water volume available
for fish use. The threat of reservoir
impoundment is minimized because the
highly saline water of this subunit is
generally of little use for industrial,
agricultural, and municipal needs. The
physical or biological features in this
subunit may require special
management considerations or
protection to minimize impacts from
these threats.

Subunit 3: White River

Subunit 3 is 40.3 km (25.1 mi) long
in Kent, Garza, and Crosby Counties.
The downstream extent of the White
River Subunit is at the confluence of the
White River with the Salt Fork of the
Brazos River. The upstream extent is
immediately downstream of the White
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River Lake impoundment on the White
River.

Given the lack of adequate sampling
from this area, records of the smalleye
shiner from the White River are old and
rare, and sharpnose shiners have never
been recorded from this subunit
(Service 2013, Chapter 2). However,
records of both species have been
documented within the last 5 years from
the Salt Fork of the Brazos River less
than 1 km (0.6 mi) downstream of the
confluence of this subunit. Therefore,
the White River Subunit is contiguous
with areas currently occupied by both
species, and there are no fish barriers to
prevent them from migrating into this
area. Therefore, given the information
above and the biological similarity
between these species, we consider this
subunit within the geographic range
occupied by both species. Furthermore,
the White River provides surface water
flow of relatively low salinity into the
Salt Fork of the Brazos River, which
may be important in maintaining the
water quality of this downstream
subunit.

Subunit 3 provides an adequate
length of unobstructed, sandy bottomed
river (PCE 1) when considered as part of
the contiguous critical habitat unit as a
whole. This subunit likely contains only
sufficient flow (PCE 2) and water quality
(PCE 3) to support sharpnose and
smalleye shiner survival and
reproduction under wet climatic
conditions or when water is being
released from upstream impoundments.
During periods of severe drought,
sufficient flow may not be maintained.
Upland areas adjacent to this subunit
are likely encroached by saltcedar,
although it generally contains the native
riparian vegetation capable of
maintaining river water quality and an
adequate prey base for both shiner
species (PCE 4).

Habitat features in this subunit are
primarily threatened by groundwater
withdrawal, saltcedar invasion, water
quality degradation, drought, and
impoundment. Flow is normally
available in this subunit only as a result
of water release from White River Lake
upstream of this subunit. Therefore, the
physical or biological features in this
subunit may require special
management considerations or
protection to minimize impacts from
these threats.

Subunit 4: Double Mountain Fork of the
Brazos River

Subunit 4 is 239.8 km (149 mi) long
in Stonewall, Haskell, Fisher, and Kent
Counties. The downstream extent of the
Double Mountain Fork of the Brazos
River Subunit is at the confluence of the

Double Mountain Fork of the Brazos
River and the Salt Fork of the Brazos
River where they form the Brazos River
main stem. The upstream extent of this
subunit is at the confluence of the South
Fork Double Mountain Fork of the
Brazos River and the North Fork Double
Mountain Fork of the Brazos River
where they form the Double Mountain
Fork of the Brazos River.

Subunit 4 provides an adequate
length of unobstructed, sandy bottomed
river (PCE 1) when considered as part of
the contiguous critical habitat unit as a
whole. This subunit likely contains
sufficient flow (PCE 2) and water quality
(PCE 3) to support sharpnose and
smalleye shiner survival and
reproduction most of the time although
during periods of severe drought,
sufficient flow may not be maintained.
Upland areas adjacent to this subunit
are likely encroached by saltcedar, but
it generally contains the native riparian
vegetation capable of maintaining river
water quality and an adequate prey base
for both shiner species (PCE 4).

Habitat features in this subunit are
primarily threatened by groundwater
withdrawal, saltcedar invasion, water
quality degradation, drought, and
impoundment. The Double Mountain
Fork East and West Reservoirs,
identified as feasible water management
strategies by the Brazos G Regional
Water Planning Group, would occur in
this subunit if constructed (Service
2013, Chapter 3). Therefore, the
physical or biological features in this
subunit may require special
management considerations or
protection to minimize impacts from
these threats.

Subunit 5: North Fork Double Mountain
Fork of the Brazos River

Subunit 5 is 108.6 km (67.5 mi) long
in Kent, Garza, and Crosby Counties.
The downstream extent of the North
Fork Double Mountain Fork Subunit is
at the confluence of the South Fork
Double Mountain Fork of the Brazos
River and the North Fork Double
Mountain Fork of the Brazos River
where they form the Double Mountain
Fork of the Brazos River. The upstream
extent of this subunit is the earthen
impoundment near Janes-Prentice Lake
in Crosby County, Texas.

Subunit 5 provides an adequate
length of unobstructed, sandy bottomed
river (PCE 1) when considered as part of
the contiguous critical habitat unit as a
whole. This subunit likely contains
sufficient flow (PCE 2) and water quality
(PCE 3) to support sharpnose and
smalleye shiner survival and
reproduction much of the time, but
during periods of severe drought,

sufficient flow may not be maintained.
Upland areas adjacent to this subunit
are likely encroached by saltcedar,
although it generally contains the native
riparian vegetation capable of
maintaining river water quality and an
adequate prey base for both shiner
species (PCE 4).

Habitat features in this subunit are
primarily threatened by groundwater
withdrawal, saltcedar invasion, water
quality degradation, drought, and
impoundment. Post Reservoir and the
North Fork Diversion Reservoir,
identified as feasible water management
strategies by the Brazos G Regional
Water Planning Group, would occur in
this subunit if constructed (Service
2013, Chapter 3). Therefore, the
physical or biological features in this
subunit may require special
management considerations or
protection to minimize impacts from
these threats.

Subunit 6: South Fork Double Mountain
Fork of the Brazos River

Subunit 6 is 11.1 km (6.9 mi) long in
Kent and Garza Counties. The
downstream extent of the South Fork
Double Mountain Fork Subunit is at the
confluence of the South Fork Double
Mountain Fork of the Brazos River and
the North Fork Double Mountain Fork of
the Brazos River where they form the
Double Mountain Fork of the Brazos
River. The upstream extent of this
subunit is immediately downstream of
the John T. Montford Dam of Lake Alan
Henry. Although there is a lack of recent
records (smalleye shiner last observed
in 1992) in this subunit, it is contiguous
with areas currently occupied by both
species, and there are no known fish
barriers to prevent them from migrating
into this area. The subunit does not
have public access, and there are few
opportunities to survey for fish in this
river segment. However, given the
information above and the biological
similarity between these species, we
consider this subunit within the
geographic range occupied by both
sharpnose and smalleye shiners.

Subunit 6 provides an adequate
length of unobstructed, sandy bottomed
river (PCE 1) when considered as part of
the contiguous critical habitat unit as a
whole. This subunit likely contains only
sufficient flow (PCE 2) and water quality
(PCE 3) to support sharpnose and
smalleye shiner survival and
reproduction under wet climatic
conditions or when water is being
actively released from upstream
impoundments. During periods of
severe drought, sufficient flow may not
be maintained. Upland areas adjacent to
this subunit may be encroached by
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saltcedar, although it generally contains
the native riparian vegetation capable of
maintaining river water quality and an
adequate prey base for both shiner
species (PCE 4).

Habitat features in this subunit are
primarily threatened by drought and
impoundment. Flow is normally present
in this subunit only as a result of water
released from Lake Alan Henry. Flow
from this subunit directly affects surface
water volume in the Double Mountain
Fork of the Brazos River Subunit
available for fish use. Therefore, the
physical or biological features in this
subunit may require special
management considerations or
protection to minimize impacts from
these threats.

Effects of Critical Habitat Designation

Section 7 Consultation

Section 7(a)(2) of the Act requires
Federal agencies, including the Service,
to ensure that any action they fund,
authorize, or carry out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of designated
critical habitat of such species. In
addition, section 7(a)(4) of the Act
requires Federal agencies to confer with
the Service on any agency action that is
likely to jeopardize the continued
existence of any species proposed to be
listed under the Act or result in the
destruction or adverse modification of
proposed critical habitat.

Decisions by the 5th and 9th Circuit
Courts of Appeals have invalidated our
regulatory definition of “destruction or
adverse modification” (50 CFR 402.02)
(see Gifford Pinchot Task Force v. U.S.
Fish and Wildlife Service, 378 F.3d 1059
(9th Cir. 2004) and Sierra Club v. U.S.
Fish and Wildlife Service et al., 245 F.3d
434, 442 (5th Cir. 2001)), and we do not
rely on this regulatory definition when
analyzing whether an action is likely to
destroy or adversely modify critical
habitat. Under the statutory provisions
of the Act, we determine destruction or
adverse modification on the basis of
whether, with implementation of the
proposed Federal action, the affected
critical habitat would continue to serve
its intended conservation role for the
species.

If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency (action
agency) must enter into consultation
with us. Examples of actions that are
subject to the section 7 consultation
process are actions on State, tribal,
local, or private lands that require a
Federal permit (such as a permit from

the U.S. Army Corps of Engineers under
section 404 of the Clean Water Act (33
U.S.C. 1251 et seq.) or a permit from the
Service under section 10 of the Act) or
that involve some other Federal action
(such as funding from the Federal
Highway Administration, Federal
Aviation Administration, or the Federal
Emergency Management Agency).
Federal actions not affecting listed
species or critical habitat, and actions
on State, tribal, local, or private lands
that are not federally funded or
authorized, do not require section 7
consultation.

As aresult of section 7 consultation,
we document compliance with the
requirements of section 7(a)(2) through
our issuance of:

(1) A concurrence letter for Federal
actions that may affect, but are not
likely to adversely affect, listed species
or critical habitat; or

(2) A biological opinion for Federal
actions that may affect, or are likely to
adversely affect, listed species or critical
habitat.

When we issue a biological opinion
concluding that a project is likely to
jeopardize the continued existence of a
listed species and/or destroy or
adversely modify critical habitat, we
provide reasonable and prudent
alternatives to the project, if any are
identifiable, that would avoid the
likelihood of jeopardy and/or
destruction or adverse modification of
critical habitat. We define ‘“‘reasonable
and prudent alternatives” (at 50 CFR
402.02) as alternative actions identified
during consultation that:

(1) Can be implemented in a manner
consistent with the intended purpose of
the action,

(2) Can be implemented consistent
with the scope of the Federal agency’s
legal authority and jurisdiction,

(3) Are economically and
technologically feasible, and

(4) Would, in the Director’s opinion,
avoid the likelihood of jeopardizing the
continued existence of the listed species
and/or avoid the likelihood of
destroying or adversely modifying
critical habitat.

Reasonable and prudent alternatives
can vary from slight project
modifications to extensive redesign or
relocation of the project. Costs
associated with implementing a
reasonable and prudent alternative are
similarly variable.

Regulations at 50 CFR 402.16 require
Federal agencies to reinitiate
consultation on previously reviewed
actions in instances where we have
listed a new species or subsequently
designated critical habitat that may be
affected and the Federal agency has

retained discretionary involvement or
control over the action (or the agency’s
discretionary involvement or control is
authorized by law). Consequently,
Federal agencies sometimes may need to
request reinitiation of consultation with
us on actions for which formal
consultation has been completed, if
those actions with discretionary
involvement or control may affect
subsequently listed species or
designated critical habitat.

Application of the “Adverse
Modification” Standard

The key factor related to the adverse
modification determination is whether,
with implementation of the proposed
Federal action, the affected critical
habitat would continue to serve its
intended conservation role for the
species. Activities that may destroy or
adversely modify critical habitat are
those that alter the physical or
biological features to an extent that
appreciably reduces the conservation
value of critical habitat for the
sharpnose shiner or smalleye shiner. As
discussed above, the role of critical
habitat is to support life-history needs of
the species and provide for the
conservation of the species.

Section 4(b)(8) of the Act requires us
to briefly evaluate and describe, in any
proposed or final regulation that
designates critical habitat, activities
involving a Federal action that may
destroy or adversely modify such
habitat, or that may be affected by such
designation.

Activities that may affect critical
habitat, when carried out, funded, or
authorized by a Federal agency, should
result in consultation for the sharpnose
shiner or smalleye shiner. These
activities include, but are not limited to:

(1) Activities physically disturbing
the riverine habitat upon which these
shiner species depend, particularly by
decreasing surface water flows or
altering channel morphology. Such
activities could include, but are not
limited to, impoundment, in-stream
mining, channelization, and dewatering.
These activities could result in the
physical destruction of habitat or the
modification of habitat such that it no
longer supports the reproduction of
these species.

(2) Activities increasing the
concentration of pollutants in surface
water within areas designated as critical
habitat. Such activities could include,
but are not limited to, increases in
impervious cover in the surface
watershed, destruction of the adjacent
upland areas by land uses incompatible
with maintaining a healthy riverine
system, and release of pollutants into



47624

Federal Register/Vol. 78, No. 151/ Tuesday, August 6, 2013 /Proposed Rules

the surface water or connected
groundwater. These activities could
alter water conditions to levels that are
beyond the tolerances of the shiner
species and result in direct or
cumulative adverse effects to these
individuals and their life cycles.

(3) Activities depleting the underlying
groundwater or otherwise diverting
water to an extent that decreases or
stops the flow of surface waters within
areas designated as critical habitat. Such
activities could include, but are not
limited to, excessive water withdrawals
from aquifers and diversion of natural
discharge features. These activities
could dewater habitat or reduce water
quality to levels that are beyond the
tolerances of the sharpnose and
smalleye shiner, and result in direct or
cumulative adverse effects to these
individuals and their life cycles.

(4) Activities leading to the
introduction, expansion, or increased
density of an exotic plant or animal
species that is detrimental to the
sharpnose shiner or smalleye shiner or
their habitat.

Exemptions
Application of Section 4(a)(3) of the Act

The Sikes Act Improvement Act of
1997 (Sikes Act) (16 U.S.C. 670a)
required each military installation that
includes land and water suitable for the
conservation and management of
natural resources to complete an
integrated natural resources
management plan (INRMP) by
November 17, 2001.

The National Defense Authorization
Act for Fiscal Year 2004 (Pub. L. 108—
136) amended the Act to limit areas
eligible for designation as critical
habitat. Specifically, section 4(a)(3)(B)(i)
of the Act (16 U.S.C. 1533(a)(3)(B)(i))
now provides: “The Secretary shall not
designate as critical habitat any lands or
other geographic areas owned or
controlled by the Department of
Defense, or designated for its use, that
are subject to an integrated natural
resources management plan prepared
under section 101 of the Sikes Act (16
U.S.C. 670a), if the Secretary determines
in writing that such plan provides a
benefit to the species for which critical
habitat is proposed for designation.”

There are no Department of Defense
lands within the proposed critical
habitat designation for the sharpnose
shiner or smalleye shiner; therefore we
are not exempting any areas under
section 4(a)(3)(B)(i) of the Act.

Exclusions

Application of Section 4(b)(2) of the Act

Section 4(b)(2) of the Act states that
the Secretary shall designate and make
revisions to critical habitat on the basis
of the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude an area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part
of the critical habitat, unless he
determines, based on the best scientific
data available, that the failure to
designate such area as critical habitat
will result in the extinction of the
species. In making that determination,
the statute on its face, as well as the
legislative history, are clear that the
Secretary has broad discretion regarding
which factor(s) to use and how much
weight to give to any factor.

Under section 4(b)(2) of the Act, we
may exclude an area from designated
critical habitat based on economic
impacts, impacts on national security,
or any other relevant impacts. In
considering whether to exclude a
particular area from the designation, we
identify the benefits of including the
area in the designation, identify the
benefits of excluding the area from the
designation, and evaluate whether the
benefits of exclusion outweigh the
benefits of inclusion. If the analysis
indicates that the benefits of exclusion
outweigh the benefits of inclusion, the
Secretary may exercise his discretion to
exclude the area only if such exclusion
would not result in the extinction of the
species.

Exclusions Based on Economic Impacts

Under section 4(b)(2) of the Act, we
consider the economic impacts of
specifying any particular area as critical
habitat. In order to consider economic
impacts, we are preparing an analysis of
the economic impacts of the proposed
critical habitat designation and related
factors. Potential land use sectors that
may be affected by a sharpnose shiner
and smalleye shiner critical habitat
designation include sectors associated
with construction or improvement of
roads, bridges, pipelines, or bank
stabilization; residential or commercial
development; the control of surface
waters or removal of groundwater; and
irrigation water use and management.

During the development of a final
designation, we will consider economic
impacts, public comments, and other
new information, and areas may be
excluded from the final critical habitat

designation under section 4(b)(2) of the
Act and our implementing regulations at
50 CFR 424.19.

Exclusions Based on National Security
Impacts

Under section 4(b)(2) of the Act, we
consider whether there are lands where
a national security impact might exist.
There are no Department of Defense
lands within the proposed critical
habitat designation for the sharpnose
shiner or smalleye shiner; therefore,
currently, there are no areas proposed
for exclusion based on impacts on
national security.

Exclusions Based on Other Relevant
Impacts

Under section 4(b)(2) of the Act, we
consider any other relevant impacts, in
addition to economic impacts and
impacts on national security. We
consider a number of factors including
whether the landowners have developed
any HCPs or other management plans
for the area, or whether there are
conservation partnerships that would be
encouraged by designation of, or
exclusion from, critical habitat. In
addition, we look at Tribal management
in recognition of their capability to
appropriately manage their own
resources, and consider the government-
to-government relationship of the
United States with Tribal entities. We
also consider any social impacts that
might occur because of the designation.

When we evaluate the existence of a
conservation plan when considering the
benefits of exclusion, we consider a
variety of factors, including but not
limited to, whether the plan is finalized;
how it provides for the conservation of
the essential physical or biological
features; whether there is a reasonable
expectation that the conservation
management strategies and actions
contained in a management plan will be
implemented into the future; whether
the conservation strategies in the plan
are likely to be effective; and whether
the plan contains a monitoring program
or adaptive management to ensure that
the conservation measures are effective
and can be adapted in the future in
response to new information.

In preparing this proposal, we have
determined that there are currently no
HCPs for the sharpnose shiner or
smalleye shiner. The proposed
designation does not include any tribal
lands or trust resources. We anticipate
no impact on tribal lands, partnerships,
or HCPs from this proposed critical
habitat designation. Accordingly, we are
not currently considering excluding any
areas from the critical habitat
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designation based on other relevant
impacts.

Required Determinations

Regulatory Planning and Review—
Executive Orders 12866 and 13563

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. The Office of
Information and Regulatory Affairs has
determined that this rule is not
significant.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. Executive Order 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. We have
developed this rule in a manner
consistent with these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq.) as amended
by the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 (5 U.S.C 801 et seq.), whenever an
agency must publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effects of the rule on small entities
(small businesses, small organizations,
and small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of the
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
The SBREFA amended the RFA to
require Federal agencies to provide a
certification statement of the factual
basis for certifying that the rule will not
have a significant economic impact on
a substantial number of small entities.

According to the Small Business
Administration, small entities include
small organizations such as
independent nonprofit organizations;
small governmental jurisdictions,

including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include such businesses as
manufacturing and mining concerns
with fewer than 500 employees,
wholesale trade entities with fewer than
100 employees, retail and service
businesses with less than $5 million in
annual sales, general and heavy
construction businesses with less than
$27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
forestry and logging operations with
fewer than 500 employees and annual
business less than $7 million. To
determine whether small entities may
be affected, we will consider the types
of activities that might trigger regulatory
impacts under this designation as well
as types of project modifications that
may result. In general, the term
“significant economic impact” is meant
to apply to a typical small business
firm’s business operations.

Importantly, the incremental impacts
of a rule must be both significant and
substantial to prevent certification of the
rule under the RFA and to require the
preparation of an initial regulatory
flexibility analysis. If a substantial
number of small entities are affected by
the proposed critical habitat
designation, but the per-entity economic
impact is not significant, the Service
may certify. Likewise, if the per-entity
economic impact is likely to be
significant, but the number of affected
entities is not substantial, the Service
may also certify.

Under the RFA, as amended, and
following recent court decisions,
Federal agencies are only required to
evaluate the potential incremental
impacts of rulemaking on those entities
directly regulated by the rulemaking
itself, and not the potential impacts to
indirectly affected entities. The
regulatory mechanism through which
critical habitat protections are realized
is section 7 of the Act, which requires
Federal agencies, in consultation with
the Service, to ensure that any action
authorized, funded, or carried by the
Agency is not likely to adversely modify
critical habitat. Therefore, only Federal
action agencies are directly subject to
the specific regulatory requirement
(avoiding destruction and adverse
modification) imposed by critical
habitat designation. Under these
circumstances, it is our position that
only Federal action agencies will be
directly regulated by this designation.
Therefore, because Federal agencies are
not small entities, the Service may
certify that the proposed critical habitat

rule will not have a significant
economic impact on a substantial
number of small entities.

We acknowledge, however, that in
some cases, third-party proponents of
the action subject to permitting or
funding may participate in a section 7
consultation, and thus may be indirectly
affected. We believe it is good policy to
assess these impacts if we have
sufficient data before us to complete the
necessary analysis, whether or not this
analysis is strictly required by the RFA.
While this regulation does not directly
regulate these entities, in our draft
economic analysis we will conduct a
brief evaluation of the potential number
of third parties participating in
consultations on an annual basis in
order to ensure a more complete
examination of the incremental effects
of this proposed rule in the context of
the RFA.

In conclusion, we believe that, based
on our interpretation of directly
regulated entities under the RFA and
relevant case law, this designation of
critical habitat will only directly
regulate Federal agencies which are not
by definition small business entities. As
such, we certify that, if promulgated,
this designation of critical habitat would
not have a significant economic impact
on a substantial number of small
business entities. Therefore, an initial
regulatory flexibility analysis is not
required. However, though not
necessarily required by the RFA, in our
draft economic analysis for this
proposal we will consider and evaluate
the potential effects to third parties that
may be involved with consultations
with Federal action agencies related to
this action.

Energy Supply, Distribution, or Use—
Executive Order 13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use) requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions. We
do not expect the designation of this
proposed critical habitat to significantly
affect energy supplies, distribution, or
use. Oil and gas pipelines crossing the
proposed critical habitat can be buried
under the river channel and the
contours of the channel bed returned to
their natural state. Also, the minimal
and unpredictable flows of the upper
Brazos River are not well suited for
hydroelectric power generation.
Therefore, this action is not a significant
energy action, and no Statement of
Energy Effects is required. However, we
will further evaluate this issue as we
conduct our economic analysis, and
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review and revise this assessment as
warranted.

Unfunded Mandates Reform Act
(2 U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(1) This rule would not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
tribal governments, or the private sector,
and includes both “Federal
intergovernmental mandates’ and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of Federal assistance.” It also
excludes ““a duty arising from
participation in a voluntary Federal
program,” unless the regulation ‘“‘relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or tribal
governments “‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the

legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
shift the costs of the large entitlement
programs listed above onto State
overnments.

(2) We do not believe that this rule
would significantly or uniquely affect
small governments. The lands adjacent
to the river channel being proposed for
critical habitat designation are primarily
owned by private landowners, which do
not fit the definition of “small
governmental jurisdiction.” Therefore, a
Small Government Agency Plan is not
required. However, we will further
evaluate this issue as we conduct our
economic analysis, and review and
revise this assessment as warranted.

Takings—Executive Order 12630

In accordance with Executive Order
12630 (Government Actions and
Interference with Constitutionally
Protected Private Property Rights), we
are analyzing the potential takings
implications of designating critical
habitat for the sharpnose shiner and
smalleye shiner in a takings
implications assessment. The best
information currently available
indicates that this designation of critical
habitat for the sharpnose shiner and
smalleye shiner does not pose
significant takings implications.
However, we will further evaluate this
issue as we conduct our economic
analysis, and complete a takings
implications assessment before issuing a
final determination.

Federalism—Executive Order 13132

In accordance with Executive Order
13132 (Federalism), this proposed rule
does not have significant Federalism
effects. A federalism summary impact
statement is not required. In keeping
with Department of the Interior and
Department of Commerce policy, we
requested information from, and
coordinated development of, this
proposed critical habitat designation
with appropriate State resource
agencies. The designation of critical
habitat in geographic areas currently
occupied by the sharpnose shiner and
smalleye shiner imposes no additional
restrictions to those in place as a result
of the listing of the species and,
therefore, has little incremental impact
on State and local governments and
their activities. The designation may

have some benefit to these governments
because the areas that contain the
physical or biological features essential
to the conservation of the species are
more clearly defined, and the elements
of the features of the habitat necessary
to the conservation of the species are
specifically identified. This information
does not alter where and what federally
sponsored activities may occur.
However, it may assist local
governments in long-range planning
(rather than having them wait for case-
by-case section 7 consultations to
occur).

Where State and local governments
require approval or authorization from a
Federal agency for actions that may
affect critical habitat, consultation
under section 7(a)(2) would be required.
While non-Federal entities that receive
Federal funding, assistance, or permits,
or that otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency.

Civil Justice Reform—Executive Order
12988

In accordance with Executive Order
12988 (Civil Justice Reform), the Office
of the Solicitor has determined that the
rule does not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have proposed
designating critical habitat in
accordance with the provisions of the
Act. To assist the public in
understanding the habitat needs of the
species, the proposed rule identifies the
elements of physical or biological
features essential to the conservation of
the species. The areas of proposed
critical habitat are presented on maps,
and the rule provides several options for
the interested public to obtain more
detailed location information, if desired.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). This rule will not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
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National Environmental Policy Act (42
U.S.C. 4321 et seq.)

It is our position that, outside the
jurisdiction of the U.S. Court of Appeals
for the Tenth Circuit, we do not need to
prepare environmental analyses
pursuant to NEPA (42 U.S.C. 4321 et
seq.) in connection with designating
critical habitat under the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244). This position was upheld by the
U.S. Court of Appeals for the Ninth
Circuit (Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995), cert. denied
516 U.S. 1042 (1996)).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination With Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to tribes.

We determined there are no tribal
lands that meet our criteria for critical
habitat. Therefore, we are not proposing
to designate critical habitat for
sharpnose or smalleye shiners on tribal
lands.

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

References Cited

A complete list of references cited in
this rulemaking is available on the
Internet at http://www.regulations.gov
under Docket No. FWS-R2-ES-2013—
0008 in the June 2013 version of the
Status Assessment Report for the
Sharpnose Shiner and Smalleye Shiner
(Service 2013), and upon request from
the Arlington, Texas, Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Authors

The primary authors of this document
are the staff members of the Arlington,
Texas, Ecological Services Field Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; 4201—-4245, unless otherwise noted.

m 2.In § 17.95, amend paragraph (e) by
adding entries for “Sharpnose Shiner
(Notropis oxyrhynchus)” and ““Smalleye
Shiner (Notropis buccula)” in the same
alphabetical order that the species
appear in the table at §17.11(h), to read
as follows:

§17.95 Critical habitat—fish and wildlife.

* * * * *
(e) Fishes.
* * * * *

Sharpnose Shiner (Notropis
oxyrhynchus)

(1) Critical habitat units are depicted
for Baylor, Crosby, Fisher, Garza,
Haskell, Kent, King, Knox, Stonewall,
Throckmorton, and Young Counties,
Texas, on the maps below.

(2) Critical habitat includes the
bankfull width of the river channel
within the identified river segments
indicated on the maps below, and
includes a lateral distance of 30 meters
(98 feet) on each side of the stream
width at bankfull discharge. Bankfull
discharge is the flow at which water
begins to leave the channel and move
into the floodplain, and generally occurs
every 1 to 2 years.

(3) Within these areas, the primary
constituent elements of the physical or
biological features essential to the
conservation of the sharpnose shiner
consist of a riverine system with habitat
to support all life-history stages of the
sharpnose shiner, which includes:

(i) Unobstructed, sandy-bottomed
river segments greater than 275
kilometers (171 miles) in length.

(ii) Flowing water of greater than 2.61
cubic meters per second (m3s~—1!) (92
cubic feet per second (cfs)) averaged
over the shiner spawning season (April
through September).

(iii) Water of sufficient quality to
support survival and reproduction,
characterized by:

(A) Temperatures generally less than
39.2 °C (102.6 °F);

(B) Dissolved oxygen concentrations
generally greater than 2.66 milligrams
per liter (mg/L);

(C) Salinities generally less than 15
parts per thousand (ppt) (25
millisiemens per centimeter (mS/cm));
and

(D) Sufficiently low petroleum and
other pollutant concentrations such that
mortality does not occur.

(iv) Native riparian vegetation capable
of maintaining river water quality,
providing a terrestrial prey base, and
maintaining a healthy riparian
ecosystem.

(4) Critical habitat does not include
manmade structures (such as buildings,
railroads, roads, and other paved areas)
and the land on which they are located
existing within the legal boundaries on
the effective date of this rule.

(5) Critical habitat map units. Data
layers defining map units were created
using the USGS National Hydrography
Dataset’s flowline data in ArcMap
(Environmental Systems Research
Institute, Inc.), a computer geographic
information system program. The 30-m
(98-ft) lateral extent adjacent to each
segment’s active channel is not
displayed in the included figures
because it is not appropriate at these
map scales. Segments were mapped
using the NAD 1983 UTM Zone 14
projection. Endpoints of stream
segments for each critical habitat
subunit are reported as latitude,
longitude in decimal degrees. The maps
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in this entry, as modified by any
accompanying regulatory text, establish
the boundaries of the critical habitat
designation. The coordinates or plot
points or both on which each map is
based are available to the public at the
Service’s Internet site (http://

www.fws.gov/southwest/es/
ArlingtonTexas/), at http://
www.regulations.gov at Docket No.
FWS-R2-ES-2013-0008, and at the
Arlington, Texas, Ecological Services
Field Office. You may obtain field office
location information by contacting one

of the Service regional offices, the
addresses of which are listed at 50 CFR
2.2,

(6) Index map of critical habitat for
the sharpnose shiner and smalleye
shiner follows:

BILLING CODE 4310-55-P

Index Map: Critical Habitat for the

Sharpnose Shiner and Smalleye Shiner
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(7) Subunit 1: Upper Brazos River
Main Stem from approximately 15 river
km (9.3 miles) upstream of the eastern
border of Young County where it
intersects the upper portion of Possum

Kingdom Lake (32.974302, —98.509880)
upstream to the confluence of the
Double Mountain Fork of the Brazos
River and the Salt Fork of the Brazos
River where they form the Brazos River

main stem (33.268404, —100.010209);
Baylor, King, Knox, Stonewall,
Throckmorton, and Young Counties,
Texas. Map of Upper Brazos River Main
Stem Subunit follows:

Critical Habitat for Sharpnose and Smalleye Shiners:
Brazos River Main Stem Subunit
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(8) Subunit 2: Salt Fork of the Brazos
River from its confluence with the
Double Mountain Fork of the Brazos

River (33.268404, —100.010209)
upstream to the McDonald Road
crossing (33.356258, —101.345890);

Garza, Kent, and Stonewall Counties,
Texas. Map of Salt Fork of the Brazos
River Subunit follows:
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Critical Habitat for Sharpnose and Smalleye Shiners:
Salt Fork of the Brazos River Subunit
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(9) Subunit 3: White River from its upstream to the White River Lake Counties, Texas. Map of White River
confluence with the Salt Fork of the impoundment (33.457240, Subunit follows:

Brazos River (33.241172, —100.936181) —101.084546); Crosby, Garza, and Kent
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Critical Habitat for Sharpnose and Smalleye Shiners:

White River Subunit
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(10) Subunit 4: Double Mountain Fork
of the Brazos River from its confluence
with the Salt Fork of the Brazos River
(33.268404, —100.010209) upstream to
the confluence of the South Fork Double
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Mountain Fork of the Brazos River and Haskell, Kent, and Stonewall Counties,
the North Fork Double Mountain Fork of Texas. Map of Double Mountain Fork of
the Brazos River where they form the the Brazos River Subunit follows:
Double Mountain Fork of the Brazos

River (33.100269, —100.999803); Fisher,
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(11) Subunit 5: North Fork Double River (33.100269, —100.999803) Counties, Texas. Map of North Fork
Mountain Fork of the Brazos River from upstream to the earthen impoundment Double Mountain Fork of the Brazos

Critical Habitat for Sharpnose and Smalleye Shiners:
Double Mountain Fork of the Brazos River Subunit

Croshy Dickens King

‘ é Brazos River

w
Q
porsy
i
o
=
=~
-t

, YRS :
: v | ™ ¢ ofthe Brazos River i .

|
N.Fork % | ‘
Double Mtniz " Kent  eomds™
Fork [T
S. Fork
Garza  Double Mtn. Fork
S e

Stonewall

i | Double Mountain Fork }

Rorden | Scurry % of the Brazos River |

; Fisher §

|

0 Miles
? 1|° 2|0 —————— Other Critical Habitat Subunits
T —— ouble Min. Fork of the Brazos R. Subunit

Texas j,) 0 10 20 i: | Texas Counties
Kilometers

its confluence with the South Fork near Janes-Prentice Lake (33.431515, River Subunit follows:
Double Mountain Fork of the Brazos —101.479610); Crosby, Garza, and Kent
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Critical Habitat for Sharpnose and Smalleye Shiners: North
Fork Double Mountain Fork of the Brazos River Subunit
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(12) Subunit 6: South Fork Double River (33.100269, —100.999803) Counties, Texas. Map of South Fork
Mountain Fork of the Brazos River from  upstream to the John T. Montford Dam  Double Mountain Fork of the Brazos
its confluence with the North Fork of Lake Alan Henry (33.065008, River Subunit follows:

Double Mountain Fork of the Brazos —101.039780); Garza and Kent
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Critical Habitat for Sharpnose and Smalleye Shiners: South
Fork Double Mountain Fork of the Brazos River Subunit
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Smalleye Shiner (Notropis buccula)

(1) Critical habitat units are depicted
for Baylor, Crosby, Fisher, Garza,
Haskell, Kent, King, Knox, Stonewall,
Throckmorton, and Young Counties,
Texas, on the maps.

(2) Critical habitat includes the
bankfull width of the river channel
within the identified river segments
indicated on the maps, and includes a
lateral distance of 30 meters (98 feet) on
each side of the stream width at
bankfull discharge. Bankfull discharge
is the flow at which water begins to

leave the channel and move into the
floodplain and generally occurs every 1
to 2 years.

(3) Within these areas, the primary
constituent elements of the physical or
biological features essential to the
conservation of the smalleye shiner
consist of a riverine system with habitat
to support all life-history stages of the
smalleye shiner, which includes:

(i) Unobstructed, sandy-bottomed
river segments greater than 275
kilometers (171 miles) in length.

(ii) Flowing water of greater than 6.43
cubic meters per second (m3s~1!) (227

cubic feet per second (cfs)) averaged
over the shiner spawning season (April
through September).

(iii) Water of sufficient quality to
support survival and reproduction,
characterized by:

(A) Temperatures generally less than
40.6 °C (105.1 °F);

(B) Dissolved oxygen concentrations
generally greater than 2.11 milligrams
per liter (mg/L);

(C) Salinities generally less than 18
parts per thousand (ppt) (30
millisiemens per centimeter (mS/cm));
and
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(D) Sufficiently low petroleum and
other pollutant concentrations such that
mortality does not occur.

(iv) Native riparian vegetation capable
of maintaining river water quality,
providing a terrestrial prey base, and
maintaining a healthy riparian
ecosystem,;

(4) Critical habitat does not include
manmade structures (such as buildings,
railroads, roads, and other paved areas)
and the land on which they are located
existing within the legal boundaries on
the effective date of this rule.

(5) Critical habitat map units. Data
layers defining map units were created
using the USGS National Hydrography
Dataset’s flowline data in ArcMap
(Environmental Systems Research
Institute, Inc.), a computer geographic
information system program. The 30-m
(98-ft) lateral extent adjacent to each
segment’s active channel is not
displayed in the figures because it is not
appropriate at these map scales.
Segments were mapped using the NAD
1983 UTM Zone 14 projection.
Endpoints of stream segments for each
critical habitat subunit are reported as
latitude, longitude in decimal degrees.
The maps, as modified by any
accompanying regulatory text, establish
the boundaries of the critical habitat
designation. The coordinates or plot
points or both on which each map is
based are available to the public at the
Service’s Internet site (http://
www.fws.gov/southwest/es/
ArlingtonTexas/), at http://
www.regulations.gov at Docket No.
FWS-R2-ES-2013-0008, and at the
Arlington, Texas, Ecological Services
Field Office. You may obtain field office
location information by contacting one
of the Service regional offices, the
addresses of which are listed at 50 CFR
2.2.

(6) Index map of critical habitat units
for the smalleye shiner is provided at
paragraph (6) of the entry for the
sharpnose shiner in this paragraph (e).

(7) Subunit 1: Upper Brazos River
Main Stem from approximately 15 river
km (9.3 miles) upstream of the eastern
border of Young County where it
intersects the upper portion of Possum
Kingdom Lake (32.974302, —98.509880)
upstream to the confluence of the
Double Mountain Fork of the Brazos
River and the Salt Fork of the Brazos
River where they form the Brazos River
main stem (33.268404, —100.010209);
Baylor, King, Knox, Stonewall,
Throckmorton, and Young Counties,
Texas. Map of Upper Brazos River Main
Stem Subunit is provided at paragraph
(7) of the entry for the sharpnose shiner
in this paragraph (e).

(8) Subunit 2: Salt Fork of the Brazos
River from its confluence with the
Double Mountain Fork of the Brazos
River (33.268404, —100.010209)
upstream to the McDonald Road
crossing (33.356258, —101.345890);
Garza, Kent, and Stonewall Counties,
Texas. Map of Salt Fork of the Brazos
River Subunit is provided at paragraph
(8) of the entry for the sharpnose shiner
in this paragraph (e).

(9) Subunit 3: White River from its
confluence with the Salt Fork of the
Brazos River (33.241172, —100.936181)
upstream to the White River Lake
impoundment (33.457240,
—101.084546); Crosby, Garza, and Kent
Counties, Texas. Map of White River
Subunit is provided at paragraph (9) of
the entry for the sharpnose shiner in
this paragraph (e).

(10) Subunit 4: Double Mountain Fork
of the Brazos River from its confluence
with the Salt Fork of the Brazos River
(33.268404, —100.010209) upstream to
the confluence of the South Fork Double
Mountain Fork of the Brazos River and
the North Fork Double Mountain Fork of
the Brazos River where they form the
Double Mountain Fork of the Brazos
River (33.100269, —100.999803); Fisher,
Haskell, Kent, and Stonewall Counties,
Texas. Map of Double Mountain Fork of
the Brazos River Subunit is provided at
paragraph (10) of the entry for the
sharpnose shiner in this paragraph (e).

(11) Subunit 5: North Fork Double
Mountain Fork of the Brazos River from
its confluence with the South Fork
Double Mountain Fork of the Brazos
River (33.100269, —100.999803)
upstream to the earthen impoundment
near Janes-Prentice Lake (33.431515,
—101.479610); Crosby, Garza, and Kent
Counties, Texas. Map of North Fork
Double Mountain Fork of the Brazos
River Subunit is provided at paragraph
(11) of the entry for the sharpnose
shiner in this paragraph (e).

(12) Subunit 6: South Fork Double
Mountain Fork of the Brazos River from
its confluence with the North Fork
Double Mountain Fork of the Brazos
River (33.100269, —100.999803)
upstream to the John T. Montford Dam
of Lake Alan Henry (33.065008,
—101.039780); Garza and Kent
Counties, Texas. Map of South Fork
Double Mountain Fork of the Brazos
River Subunit is provided at paragraph
(12) of the entry for the sharpnose
shiner in this paragraph (e).

* * * * *

Dated: July 18, 2013.
Rachel Jacobson,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2013—-18212 Filed 8-5—13; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 226
[Docket No. 130404330-3330-01]
RIN 0648-BC76

Endangered and Threatened Species;
Designation of Critical Habitat for
Yelloweye Rockfish, Canary Rockfish
and Bocaccio of the Puget Sound/
Georgia Basin

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: We, the National Marine
Fisheries Service (NMFS), propose to
designate critical habitat for three
species of rockfish listed under the
Endangered Species Act (ESA),
including the threatened Distinct
Population Segment (DPS) of yelloweye
rockfish (Sebastes ruberrimus), the
threatened DPS of canary rockfish (S.
pinniger), and the endangered DPS of
bocaccio (S. paucispinus) (listed
rockfish). The specific areas proposed
for designation for canary rockfish and
bocaccio include approximately
1,184.75 sq mi (3,068.5 sq km) of marine
habitat in Puget Sound, Washington.
The specific areas proposed for
designation for yelloweye rockfish
include approximately 574.75 sq mi
(1,488.6 sq km) of marine habitat in
Puget Sound, Washington. We propose
to exclude some particular areas from
designation because the benefits of
exclusion outweigh the benefits of
inclusion and exclusion of those areas
will not result in the extinction of the
species.

We are soliciting comments from the
public on all aspects of the proposal,
including information on the economic,
national security, and other relevant
impacts of the proposed designations, as
well as the benefits to the species from
designations. We will consider
additional information received prior to
making final designations.

DATES: Comments on this proposed rule
must be received by 5 p.m. P.S.T. on


http://www.fws.gov/southwest/es/ArlingtonTexas/
http://www.fws.gov/southwest/es/ArlingtonTexas/
http://www.fws.gov/southwest/es/ArlingtonTexas/
http://www.regulations.gov
http://www.regulations.gov
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November 4, 2013. Requests for public
hearings must be made in writing by
September 20, 2013.

ADDRESSES: You may submit comments
on the proposed rule, identified by
FDMS docket number [NOAA-NMFS—
2013-0105], by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2013-
0105. click the “Comment Now” icon,
complete the required fields, and enter
or attach your comments.

e Fax:206-526—6426, Attn: Dan
Tonnes.

e Mail: Chief, Protected Resources
Division, Northwest Region, National
Marine Fisheries Service, 7600 Sand
Point Way NE., Seattle, WA, 98115.

Instructions: You must submit
comments by one of the above methods
to ensure that we receive, document,
and consider them. Comments sent by
any other method, to any other address
or individual, or received after the end
of the comment period may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. We will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, or Adobe PDF file formats
only.

The proposed rule, list of references
and supporting documents (including
the Draft Biological Report (NMFS,
2013a), the Draft Economic Analysis
(NMFS, 2013b), and the Draft Section
4(b)(2) Report (NMFS, 2013c)) are also
available electronically at http://
WWW.NWI.noaa.gov.

FOR FURTHER INFORMATION CONTACT: Dan
Tonnes, NMFS, Northwest Region,
Protected Resources Division, at the
address above or at 206-526—4643; or
Dwayne Meadows, NMFS, Office of
Protected Resources, Silver Spring, MD,
301-427-8403.

SUPPLEMENTARY INFORMATION:

Background

On April 28, 2010, we listed the Puget
Sound/Georgia Basin Distinct
Population Segments (DPSs) of
yelloweye rockfish and canary rockfish
as threatened under the Endangered

Species Act (ESA), and bocaccio as
endangered (75 FR 22276). We are
responsible for determining whether
species, subspecies, or distinct
population segments (DPSs) are
threatened or endangered and
designating their critical habitat under
the ESA (16 U.S.C. 1531 et seq.). In our
proposal to list yelloweye rockfish,
canary rockfish, and bocaccio (74 FR
18516, April 23, 2009), we requested
information on the identification of
specific areas that meet the definition of
critical habitat. We also solicited
biological and economic information
relevant to making a critical habitat
designation for each species. We
reviewed the comments provided and
the best available scientific information,
and at the time of listing we concluded
that critical habitat was not
determinable for each species because
sufficient information was not available
to: (1) Identify the physical and
biological features essential to
conservation, and (2) assess the impacts
of a designation. In addition to the data
gaps identified at the time of listing,
sufficient information was not available
to fully determine the geographical area
occupied by each species. Following
promulgation of the final rule to list
each species, we continued compiling
the best available information necessary
to consider a critical habitat designation
and additional information is now
available for these three DPSs to better
inform the designation process.

We considered various alternatives to
the proposed critical habitat designation
for yelloweye rockfish, canary rockfish,
and bocaccio of the Puget Sound/
Georgia Basin. The alternative of not
designating critical habitat for each
species would impose no economic,
national security, or other relevant
impacts, but would not provide any
conservation benefit to the species. This
alternative was considered and rejected
because it does not meet the legal
requirements of the ESA and would not
provide for the conservation of each
species. The alternative of designating
all potential critical habitat areas (i.e.,
no areas excluded) also was considered
and rejected because for some areas the
benefits of exclusion outweighed the
benefits of inclusion. An alternative to
designating all potential critical habitat
areas is the designation of critical
habitat within a subset of these areas.
Under section 4(b)(2) of the ESA, we
must consider the economic impacts,
impacts on national security, and other
relevant impacts of designating any
particular area as critical habitat. The
Secretary of Commerce (Secretary) has
the discretion to exclude an area from

designation as critical habitat if the
benefits of exclusion (i.e., the impacts
that would be avoided if an area were
excluded from the designation)
outweigh the benefits of designation
(i.e., the conservation benefits to these
species if an area were designated) so
long as exclusion of the area will not
result in extinction of the species. We
prepared an analysis describing our
exercise of discretion, which is
contained in our final Section4(b)(2)
Report (NMFS, 2013c). Under this
alternative we propose to exclude
Indian lands as well as several areas
under the control of the Department of
Defense (DOD). We selected this
alternative because it results in a critical
habitat designation that provides for the
conservation of listed rockfish while
avoiding impacts to Indian lands and
impacts to national security. This
alternative also meets the requirements
under the ESA and our joint NMFS-U.S.
Fish and Wildlife Service (USFWS)
regulations concerning critical habitat.

Yelloweye Rockfish, Canary Rockfish,
and Bocaccio Natural History and
Habitat Use

Our draft Biological Report (NMFS,
2013a) describes the life histories of
yelloweye rockfish, canary rockfish and
bocaccio in detail, which are
summarized here. Their life histories
include pelagic larval and juvenile
stages followed by a juvenile stage in
shallower waters, and a sub-adult/adult
stage. Much of the life history of these
three species is similar, with differences
noted below.

Rockfish are iteroparous (i.e., have
multiple reproductive cycles during
their lifetime) and are typically long-
lived (Love et al., 2002). Yelloweye
rockfish are one of the longest lived of
the rockfishes, reaching more than 100
years of age. Yelloweye rockfish reach
50 percent maturity at sizes of 16 to 20
inches (40 to 50 centimeters) and ages
of 15 to 20 years (Rosenthal et al., 1982;
Yamanaka and Kronlund, 1997). The
maximum age of canary rockfish is at
least 84 years (Love et al. 2002),
although 60 to 75 years is more common
(Caillet et al., 2000). Canary rockfish
reach 50 percent maturity at sizes
around 16 inches (40 centimeters) and
ages of 7 to 9 years. The maximum age
of bocaccio is unknown, but may exceed
50 years. Bocaccio are reproductively
mature near age 6 (FishBase, 2010).
Mature females of each species produce
from several thousand to over a million
eggs annually (Love et al., 2002). Being
long-lived allows each species to persist
through many years of poor
reproduction until a good recruitment
year occurs.


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2013-0105
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2013-0105
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2013-0105
http://www.regulations.gov
http://www.nwr.noaa.gov
http://www.nwr.noaa.gov
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Rockfish fertilize their eggs internally
and the young are extruded as larvae.
Upon parturition (birth), larval rockfish
can occupy the full water column but
generally occur in the upper 80 m (262
feet) (Love et al., 2002; Weis, 2004).
Larval rockfish have been documented
in Puget Sound (Greene and Godersky,
2012), yet most studies have not
identified individual fish to species.
There is little information regarding the
habitat requirements of rockfish larvae,
though other marine fish larvae
biologically similar to rockfish larvae
are vulnerable to low dissolved oxygen
levels and elevated suspended sediment
levels that can alter feeding rates and
cause abrasion to gills (Boehlert, 1984;
Boehlert and Morgan, 1985; Morgan and
Levings, 1989). Larvae have also been
observed immediately under free-
floating algae, seagrass, and detached
kelp (Shaffer et al., 1995; Love et al.,
2002). Oceanographic conditions within
many areas of Puget Sound likely result
in the larvae staying within the basin
where they are born rather than being
more broadly dispersed by tidal action
or currents (Drake et al., 2010).

Pelagic juveniles occur throughout the
water column (Love et al., 2002; Weis,
2004). When bocaccio and canary
rockfish reach sizes of 1 to 3.5 inches (3
to 9 centimeters) or 3 to 6 months old,
they settle into shallow, intertidal,
nearshore waters in rocky, cobble and
sand substrates with or without kelp
(Love et al., 1991; Love et al., 2002).
This habitat feature offers a beneficial
mix of warmer temperatures, food, and
refuge from predators (Love et al., 1991).
Areas with floating and submerged kelp
species support the highest densities of
juvenile bocaccio and canary rockfish,
as well as many other rockfish species
(Carr, 1983; Halderson and Richards,
1987; Matthews, 1989; Love et al.,
2002). Unlike bocaccio and canary
rockfish, juvenile yelloweye rockfish are
not typically found in intertidal waters
(Love et al. 1991; Studebaker et al.
2009), but are most frequently observed
in waters deeper than 98 feet (30 meters)
near the upper depth range of adults
(Yamanaka et al., 2006).

Depth is generally the most important
determinant in the distribution of many
rockfish species of the Pacific coast
(Chen, 1971; Williams and Ralston,
2002; Anderson and Yoklavich,
2007;Young et al., 2010). Adult
yelloweye rockfish, canary rockfish, and
bocaccio generally occupy habitats from
approximately 30 to 425 m (90 ft to
1,394 ft) (Orr et al., 2000; Love et al.,
2002), and in Federal waters off the
Pacific coast each species is considered
part of the “shelf rockfish” assemblage
under the authorities of the Magnuson-

Stevens Fishery Conservation and
Management Act because of their
generally similar habitat usages (50 CFR
Part 660, Subparts C-G).

Adult yelloweye rockfish, canary
rockfish, and bocaccio most readily use
habitats within and adjacent to areas
that are highly rugose (rough). These are
benthic habitats with moderate to
extreme steepness; complex bathymetry;
and/or substrates consisting of fractured
bedrock, rock, and boulder-cobble
complexes (Yoklavich et al., 2000; Love
et al., 2002; Wang, 2005; Anderson and
Yoklavich, 2007). Most of the benthic
habitats in Puget Sound consist of
unconsolidated materials such as mud,
sand, clays, cobbles and boulders, and
despite the relative lack of rock, some of
these benthic habitats are moderately to
highly rugose. More complex marine
habitats are generally used by higher
numbers of fish species relative to less
complex areas (Anderson and
Yoklavich, 2007; Young et al., 2010),
thus supporting food sources for sub-
adult and adult yelloweye rockfish,
canary rockfish, and bocaccio. More
complex marine habitats also provide
refuge from predators and their
structure may provide shelter from
currents, thus leading to energy
conservation (Young et al., 2010).

Though areas near rocky habitats or
other complex structure are most readily
used by adults of each species, non-
rocky benthic habitats are also
occupied. In Puget Sound, adult
yelloweye rockfish, canary rockfish, and
bocaccio have been documented in
areas with non-rocky substrates such as
sand, mud, and other unconsolidated
sediments (Haw and Buckley, 1971;
Washington, 1977; Miller and Borton,
1980; Reum, 2006).

Prey

Food sources for yelloweye rockfish,
canary rockfish, and bocaccio occur
throughout Puget Sound. However, each
of the basins has unique biomass and
species compositions of fishes and
invertebrates, which vary temporally
and spatially (Rice, 2007; Rice et al.,
2012). Absolute and relative abundance
and species richness of most fish
species in the Puget Sound/Georgia
Basin increase with latitude (Rice, 2007;
Rice et al., 2012). Despite these
differences, each basin hosts common
food sources for yelloweye rockfish,
canary rockfish, and bocaccio as
described below.

Larval and juvenile rockfish feed on
very small organisms such as
zooplankton, copepods and
phytoplankton, small crustaceans,
invertebrate eggs, krill, and other
invertebrates (Moser and Boehlert, 1991;

Love et al., 1991; Love et al., 2002).
Larger juveniles also feed upon small
fish (Love et al., 1991). Adult yelloweye
rockfish, canary rockfish, and bocaccio
have diverse diets that include many
species of fishes and invertebrates
including but not limited to crabs,
various rockfish (Sebastes spp.), flatfish
(Pleuronectidae spp.), juvenile salmon
(Oncorhynchus spp.), walleye pollock,
(Theragra chalcogramma), Pacific hake
(Merluccius productus), Pacific cod
(Gadus macrocephalus), green sea
urchin (Stongylocentrotus
droebachiensis), lingcod (Ophiodon
elongates) eggs, various shrimp species
(Pandalus spp.), and perch (Rhacochilus
spp.). Common forage fish that are part
of their diets include Pacific herring
(Clupea harengus pallasi), surf smelt
(Hypomesus pretiosus), and Pacific sand
lance (Ammodytes hexapterus)
(Washington et al., 1978; Lea et al.,
1999; Love et al., 2002; Yamanaka et al.,
2006).

Statutory and Regulatory Background
for Critical Habitat Designations

The ESA defines critical habitat under
section 3(5)(A) as: “(i) The specific areas
within the geographical area occupied
by the species, at the time it is listed

. ., on which are found those physical
or biological features (I) essential to the
conservation of the species and (II)
which may require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
itis listed . . . upon a determination by
the Secretary [of Commerce] that such
areas are essential for the conservation
of the species.”

Section 4(a) of the ESA precludes
military land from designation, where
that land is covered by an Integrated
Natural Resource Management Plan that
the Secretary has found in writing will
benefit the listed species.

Section 4(b)(2) of the ESA requires us
to designate critical habitat for
threatened and endangered species “on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat.” It
grants the Secretary of Commerce
(Secretary) discretion to exclude any
area from critical habitat if he
determines ‘“‘the benefits of such
exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” In adopting this
provision, Congress explained that,
“[t]he consideration and weight given to
any particular impact is completely
within the Secretary’s discretion.” H.R.
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No. 95-1625, at 16-17 (1978). The
Secretary’s discretion to exclude is
limited, as he may not exclude areas
that “will result in the extinction of the
species.”

Once critical habitat is designated,
section 7 of the ESA requires Federal
agencies to ensure they do not fund,
authorize, or carry out any actions that
will destroy or adversely modify that
habitat. This requirement is in addition
to the section 7 requirement that Federal
agencies ensure their actions do not
jeopardize the continued existence of
listed species.

Methods and Criteria Used To Identify
Specific Areas Eligible for Critical
Habitat

In the following sections, we describe
the relevant definitions and
requirements in the ESA and our
implementing regulations and the key
methods and criteria used to prepare
this proposed critical habitat
designation. Discussion of the specific
implementation of each item occurs
within the species-specific sections. In
accordance with section 4(b)(2) of the
ESA and our implementing regulations
(50 CFR 424.12), this proposed
designation is based on the best
scientific information available
concerning the species’ present and
historical range, habitat, and biology, as
well as threats to their habitat. In
preparing this proposed designation, we
reviewed and summarized current
information on these species, including
recent biological surveys and reports,
peer-reviewed literature, NMFS status
reviews, and the proposed and final
rules to list these species. All of the
information gathered to create this
proposed rule has been collated and
analyzed in three supporting
documents: A Draft Biological Report
(NMFS, 2013a); a Draft Economic
Analysis (NMFS, 2013b); and a Draft
Section 4(b)(2) Report (NMFS, 2013c).
We used these reports to inform the
identification of specific areas as critical
habitat. We followed a five-step process
in order to identify these specific areas:
(1) Determine the geographical area
occupied by the species at the time of
listing, (2) identify physical or
biological habitat features essential to
the conservation of the species, (3)
delineate specific areas within the
geographical area occupied by the
species on which are found the physical
or biological features, (4) determine
whether the features in a specific area
may require special management
considerations or protections, and (5)
determine whether any unoccupied
areas are essential for conservation. As
described later, we did not identify any

unoccupied areas that are essential for
conservation. Once we have identified
specific areas, we then considered the
economic impact, impact on national
security, and any other relevant
impacts. The Secretary has the
discretion to exclude an area from
designation if he determines the benefits
of exclusion (that is, avoiding the
impact that would result from
designation), outweigh the benefits of
designation based on the best available
scientific and commercial information.
Our evaluation and determinations are
described in detail in the following
sections, in addition to our
consideration of military lands.

Geographical Area Occupied by the
Species

In the status review and final ESA
listing for each species, we identified a
Puget Sound/Georgia Basin DPS for
yelloweye rockfish, canary rockfish, and
bocaccio (Drake et al. 2010; 75 FR
22276, April 28, 2010). Our review of
the best available data confirmed that
yelloweye rockfish, canary rockfish, and
bocaccio occupy each of the major
biogeographic basins of the Puget
Sound/Georgia Basin (NMFS, 2013a).
The range of the DPS includes portions
of Canada; however, we cannot
designate areas outside U.S. jurisdiction
as critical habitat (50 CFR 424.12(h)).
Puget Sound and Georgia Basin make up
the southern arm of an inland sea
located on the Pacific Coast of North
America and connected to the Pacific
Ocean by the Strait of Juan de Fuca. The
term ‘“Puget Sound proper’ refers to the
waters east of and including Admiralty
Inlet. Puget Sound is a fjord-like estuary
covering 2,331.8 sq mi (6,039.3 sq km)
and has 14 major river systems and its
benthic areas consist of a series of
interconnected basins separated by
relatively shallow sills, which are
bathymetric shallow areas.

Physical or Biological Features Essential
to Conservation

Agency regulations at 50 CFR
424.12(b) interpret the statutory phrase
“physical or biological features essential
to the conservation of the species.” The
regulations state that these features
include, but are not limited to, space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
and rearing of offspring; and habitats
that are protected from disturbance or
are representative of the historical
geographical and ecological distribution
of a species. These regulations go on to
emphasize that the agency shall focus

on “primary constituent elements”
within the specific areas considered for
designation. The regulations state:

Primary constituent elements may include,
but are not limited to, the following: roost
sites, nesting grounds, spawning sites,
feeding sites, seasonal wetland or dryland,
water quality or quantity, host species or
plant pollinator, geological formation,
vegetation type, tide, and specific soil types.

Based on the best available scientific
information regarding natural history
and habitat needs, we developed a list
of physical and biological features
essential to the conservation of adult
and juvenile yelloweye rockfish, canary
rockfish, and bocaccio and relevant to
determining whether proposed specific
areas are consistent with the above
regulations and the ESA section
(3)(5)(A) definition of “critical habitat.”
We do not currently have sufficient
information regarding the habitat
requirements of larval yelloweye
rockfish, canary rockfish, and bocaccio
to determine which features are
essential for conservation, and thus are
not proposing to designate critical
habitat specifically for this life-stage.
However, we will continue to
investigate this issue and seek comment
on it as part of this proposed rule. The
physical or biological features essential
to the conservation of yelloweye
rockfish, canary rockfish, and bocaccio
fall into major categories reflecting key
life history phases:

Physical or Biological Features
Essential to the Conservation of Adult
Canary Rockfish and Bocaccio, and
Adult and Juvenile Yelloweye Rockfish

Benthic habitats or sites deeper than
30m (98ft) that possess or are adjacent
to areas of complex bathymetry
consisting of rock and or highly rugose
habitat are essential to conservation
because these features support growth,
survival, reproduction, and feeding
opportunities by providing the structure
for rockfish to avoid predation, seek
food and persist for decades. Several
attributes of these sites determine the
quality of the habitat and are useful in
considering the conservation value of
the associated feature, and whether the
feature may require special management
considerations or protection. These
attributes are also relevant in the
evaluation of the effects of a proposed
action in a section 7 consultation if the
specific area containing the site is
designated as critical habitat. These
attributes include: (1) Quantity, quality,
and availability of prey species to
support individual growth, survival,
reproduction, and feeding
opportunities, (2) water quality and
sufficient levels of dissolved oxygen to
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support growth, survival, reproduction,
and feeding opportunities, and (3) the
type and amount of structure and
rugosity that supports feeding
opportunities and predator avoidance.

Physical and Biological Features
Essential to the Conservation of
Juvenile Canary Rockfish and Bocaccio

Juvenile settlement habitats located in
the nearshore with substrates such as
sand, rock and/or cobble compositions
that also support kelp (families
Chordaceae, Alariaceae, Lessoniacea,
Costariaceae, and Laminaricea) are
essential for conservation because these
features enable forage opportunities and
refuge from predators and enable
behavioral and physiological changes
needed for juveniles to occupy deeper
adult habitats. Several attributes of these
sites determine the quality of the area
and are useful in considering the
conservation value of the associated
feature and, in determining whether the
feature may require special management
considerations or protection. These
features also are relevant to evaluating
the effects of a proposed action in a
section 7 consultation if the specific
area containing the site is designated as
critical habitat. These attributes include:
(1) Quantity, quality, and availability of
prey species to support individual
growth, survival, reproduction, and
feeding opportunities; and (2) water

quality and sufficient levels of dissolved
oxygen to support growth, survival,
reproduction, and feeding
opportunities.

Specific Areas Within the Geographical
Area Occupied by the Species

After determining the geographical
area of the Puget Sound/Georgia Basin
occupied by adult and juvenile
yelloweye rockfish, canary rockfish, and
bocaccio, and the physical and
biological features essential to their
conservation, we next identified the
specific areas within the geographical
area occupied by the species that
contain the essential features. The U.S.
portion of Puget Sound/Georgia Basin
that is occupied by yelloweye, canary,
and bocaccio can be divided into five
biogeographic basins or areas based on
the presence and distribution of adult
and juvenile rockfish, geographic
conditions, and habitat features (Figure
1). These five interconnected areas are:
(1) The San Juan/Strait of Juan de Fuca
Basin, (2) Main Basin, (3) Whidbey
Basin, (4) South Puget Sound, and (5)
Hood Canal (Drake et al., 2010, NMFS
2013a). These interconnected basins are
separated by relatively shallow sills.
The configuration of sills and deep
basins results in the partial recirculation
of water masses in the Puget Sound and
the retention of contaminants, sediment,
and biota (Strickland, 1983). The sills

largely define the boundaries between
the basins and contribute to the
generation of relatively fast water
currents during portions of the tidal
cycle. The sills, in combination with
bathymetry, freshwater input, and tidal
exchange, influence environmental
conditions such as the movement and
exchange of biota from one region to the
next, water temperatures and water
quality, and they also restrict water
exchange (Ebbesmeyer et al., 1984;
Burns, 1985; Rice, 2007). In addition,
each basin differs in biological
condition; depth profiles and contours;
sub-tidal benthic, intertidal habitats;
and shoreline composition and
condition (Downing, 1983; Ebbesmeyer
et al., 1984; Burns, 1985; Rice, 2007;
Drake et al., 2010). These areas also
meet the definition of specific areas
under ESA section (3)(5)(A) because
each one contains the essential physical
and biological features for juvenile
rearing and/or adult reproduction,
sheltering, or feeding for yelloweye
rockfish, canary rockfish, and bocaccio.
We do not currently have sufficient
information regarding the habitat
requirements of larval yelloweye
rockfish, canary rockfish, and bocaccio
to allow us to determine essential
features specific to the larval life stage.
BILLING CODE 3501-2210-P
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Figure 1. Basins of the U.S. portion rockfish DPS's.

BILLING CODE 3501-22-C

We considered the distribution of the
essential features within these areas. We

used available geographic data to
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delineate and map the essential features
within each of the specific areas.

Delineating and Mapping Areas of
Complex Bathymetry Deeper than 30
Meters Containing Features Essential to
the Conservation of Adult Canary,
Yelloweye and Bocaccio Rockfish and
Juvenile Yelloweye

To determine the distribution of
essential features of benthic habitats
deeper than 30 m (98 ft) with complex
bathymetry, we relied on benthic habitat
characterizations of each of the five
basins of Puget Sound. We used the
Benthic Terrain Model (BTM)
developed by the NMFS Northwest
Fisheries Science Center, which
classifies terrain in all five basins
(Davies, 2009). We also assessed recent
benthic maps in the San Juan Basin
(Greene and Barrie, 2011; Greene, 2012).
We used these information sources to
assess the presence of complex
bathymetry in waters deeper than 30 m
(98 ft).

The BTM is a collection of ArcGIS-
based terrain visualization tools that can
be used to examine the deepwater
benthic environment using input
bathymetric data sets. High resolution
bathymetric data, most often obtained
through acoustic means such as
multibeam sonar mapping instruments,
creates a digital representation of
seafloor topography. The spatial
analysis functions of a geographic
information system (GIS) allow for the
extraction of several derived products
from bathymetric data, such as slope,
bathymetric position, and rugosity. The
BTM can also be used to classify data
based on a combination of slope (a first-
order derivative of bathymetry), and
broad- and fine-scaled bathymetric
position indices (Bathymetric Position
Index, second-order derivatives of
bathymetry) describing the depth of a
specific point relative to the
surrounding bathymetry, and produces
grid layers of terrain-based zones and
structures. The BTM classifies benthic
terrain at a 30 m (98 ft) grid scale in
several categories that include flats,
depressions, crests, shelves, and slopes,
but does not delineate benthic substrate
type. The BTM also provides a
“rugosity” value, which is a
measurement of variations or amplitude
in the height of a surface—in this case,
the seafloor (Kvitek et al., 2003; Dunn
and Halpin, 2009). Rugosity values
range from 0 (i.e., flat habitat) to 5.7
(very complex habitat). We refer to
benthic areas with rugosity values of
1.005 or higher as “high rugosity.” We
selected a rugosity value of 1.005 and
higher as representing the presence of
this essential feature because the spatial

area mapped as proposed critical habitat
at that level of rugosity encompassed
the vast majority of the documented
occurrences with precise spatial data of
yelloweye rockfish (90%), canary
rockfish (86%), and bocaccio (92%)
within the DPSs (NMFS, 2013a).
Rugosity values can be used as a
surrogate for reef fish diversity when
other data on habitats are lacking
(Pittman et al. 2007). Similarly, areas of
high rugosity have been used as an
indicator of hard-bottomed habitat
(Dunn and Halpin 2009).

In addition to the BTM, we used
available benthic maps to assess
rockfish habitat in the San Juan Basin.
Unlike the rest of the basins of the Puget
Sound, comprehensive seafloor
characterization and mapping has
occurred in most of the San Juan
Archipelago and southern Georgia Strait
(Greene and Barrie, 2011; Greene, 2012).
This mapping was generated by
multibeam and backscatter sonar
surveys. These habitat maps provide
information on the benthic terrain for
most of the San Juan area, including
specific benthic terrain types (i.e.,
“fractured bedrock” and ‘“hummocky
unconsolidated sediments”’), which can
be used to identify complex bathymetry.

We analyzed whether the BTM
encompassed the rocky habitats of the
San Juan Islands mapped by Green and
Barrie (2011) and found just over 1 sq
mi (1.6 sq km) was composed of rock
but not identified as having rugosity
values equal to or greater than 1.005 by
the BTM. This is just 2 percent of the
overall amount of rocky areas mapped
by Green and Barrie (2011). This
assessment served as verification that
the BTM’s rugosity values of equal to or
greater than 1.005 encompass most
rocky terrain in the San Juan Basin. In
addition to the areas identified as high
rugosity by the BTM, we concluded that
the 2 percent of rocky areas in the San
Juan Basin not characterized as high
rugosity contain the essential features of
rockfish critical habitat and were added
to the final distribution map for this
essential feature (NMFS, 2013a).

Delineating and Mapping Settlement
Sites Containing Features Essential to
the Conservation of Juvenile Canary
and Boccacio Rockfish

In delineating juvenile settlement
sites in Puget Sound, we focused on the
area contiguous with the shoreline from
extreme high water out to a depth no
greater than 30 meters relative to mean
lower low water because this area
coincides with the maximum depth of
the photic zone in Puget Sound and
thus, with appropriate substrates that
can support the growth of kelp and

rearing canary rockfish and bocaccio. To
determine the distribution of essential
features of nearshore habitats for
juvenile canary rockfish and bocaccio,
we used the Washington State
Department of Natural Resources’ (DNR)
shorezone inventory (Berry, 2001) in
combination with the benthic habitat
classifications of the BTM related to the
locations where moderate and large
rivers enter Puget Sound (NMFS,
2013a).

The DNR shorezone habitat
classifications are available for all of the
shoreline within the ranges of the DPSs.
We used the habitat characteristics
described in the shorezone inventory to
assist in determining if essential
features for juvenile canary rockfish and
bocaccio occur along particular
nearshore areas. The shorezone
inventory was conducted by aerial
visual surveys between 1994 and 2000
along all of Washington State’s
shorelines (Berry et al., 2001). The DNR
subdivided beaches into units that are
sections of beach with similar
geomorphic characteristics. Within each
unit, the DNR documented the presence
of eelgrass or kelp, among other
biological parameters. There are 6,856
shoreline segments in the range of the
rockfish DPSs, ranging from 0.02 to 14
kilometers (0.01 to 8.7 mi) in length.
The DNR delineated 15 different
geomorphic shoreline types. The DNR’s
mapping of aquatic vegetation had
limitations, because shoreline segments
were observed by aerial surveys during
different years and months. Aquatic
vegetation growth, including kelp, is
variable from month to month and year
to year. Some kelp species are annuals,
thus surveys that took place during non-
growing seasons may have not mapped
kelp beds where they actually occur.
Non-floating kelp species in particular
may have also been underestimated by
the DNR survey methods because they
were more difficult to document than
floating kelp. In particular, all kelp
species mapped were usually not visible
to their lower depth limit because of
poor visibility through the water
column. While beds of vegetation may
have been visible underwater, often it
was not possible to determine what
particular type of vegetation was present
because of a lack of color characteristics.
In addition, because floating kelp occurs
in shallow waters, off-shore of the area
visible from the aircraft, it was not
mapped in many cases. For these
reasons, the mapped kelp within the
shorezone database represents an
underestimation of the total amount of
kelp along Puget Sound shorelines.

To determine which shorelines
contained the essential features for
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juvenile canary rockfish and bocaccio,
we reviewed their geomorphic
classifications to see if they possessed
“substrates such as sand, rock and/or
cobble compositions.” In addition, we
assessed the relative overlap of mapped
kelp in these shoreline types. All but the
“Estuary Wetland”” and “Mud Flat” type
shoreline segments had at least 20
percent of the segment with
“continuous” or “sporadic’’ kelp
mapped by DNR. The Estuary Wetland
and Mud Flat type segments had very
small portions of kelp (1.5 and 2.6
percent, respectively). We found that
the Estuary Wetland and Mud Flat type
shoreline segments longer than one-half
lineal mile in length lack essential
features for canary rockfish and
bocaccio.

To assess nearshore estuaries and
deltas of moderate and large rivers that
enter Puget Sound, we used information
from Burns (1983) and Teizeen (2012) to
determine the location and annual flows
of these rivers. These rivers input
various volumes of sediment and fresh
water into Puget Sound (Downing, 1983;
Burns, 1985; Czuba et al., 2011) and
profoundly influence local benthic
habitat characteristics, salinity levels,
and local biota. The nearshore areas
adjacent to moderate-to-large river
deltas are characterized by the input of
fresh water and fine sediments that
create relatively flat habitats (termed
“shelves” by the BTM) that do not
support the growth of kelp (NMFS,
2013a). In addition, the net outward
flow of these deltas may prevent post-
settlement juvenile canary rockfish or
bocaccio from readily using these
habitats. For these reasons we found
that these nearshore areas do not
contain the essential features of rearing
sites for canary rockfish or bocaccio
(juvenile yelloweye rockfish most
commonly occupy waters deeper than
the nearshore).

The DNR shorezone survey did not
delineate the geomorphic extent of
shoreline segments associated with
estuaries and deltas. Thus we
determined the geographical extent of
these estuaries and shelves from the
BTM “‘shelf” seafloor designation
associated with the particular river
because it indicates the geomorphic
extension of the tidal and sub-tidal delta
where fresh water enters Puget Sound.
Not all of the shorelines associated with
estuaries and deltas were labeled as
“estuary wetland” and “mud flat” by
DNR, thus we delineated juvenile
settlement sites located in the nearshore
at the border of these deltas at either the
geomorphic terminus of the delta at the
30 m (98 ft) contour, and/or at the
shoreline segment mapped with kelp by

the DNR. By doing this, we eliminated
some of the other shorezone geomorphic
shoreline types from proposed critical
habitat designation because available
information did not support the
presence of essential features at some
specific areas adjacent to moderate to
large rivers (see NMFS, 2013a).

Special Management Considerations or
Protection

An occupied area cannot be
designated as critical habitat unless it
contains physical or biological features
that “may require special management
considerations or protection.” Agency
regulations at 50 CFR 424.02(j) define
“special management considerations or
protection” to mean ‘“‘any methods or
procedures useful in protecting physical
and biological features of the
environment for the conservation of
listed species.” Many forms of human
activities have the potential to affect the
essential features of listed rockfish
species: (1) Nearshore development and
in-water construction (e.g., beach
armoring, pier construction, jetty or
harbor construction, pile driving
construction, residential and
commercial construction); (2) dredging
and disposal of dredged material; (3)
pollution and runoff; (4) underwater
construction and operation of
alternative energy hydrokinetic projects
(tidal or wave energy projects) and cable
laying; (5) kelp harvest; (6) fisheries; (7)
non-indigenous species introduction
and management; (8) artificial habitats;
(9) research activities; and (10)
aquaculture. All of these activities may
have an effect on one or more physical
or biological features via their potential
alteration of one or more of the
following: adult habitats, food
resources, juvenile settlement habitat,
and water quality. Further detail
regarding the biological and ecological
effect of these species management
considerations is found in the draft
Biological Report (NMFS, 2013a).

Descriptions of Essential Features and
Special Management Considerations in
Each Specific Area

We describe the five basins (the
specific areas) of the Puget Sound below
in terms of their biological condition
and attributes, and full details are found
in the biological report supporting this
proposed designation (NMFS, 2013a).
Each basin has different levels of human
impacts related to the sensitivity of the
local environment, and degree and type
of human-derived impacts. We have
also included examples of some of the
activities that occur within these basins
that affect the essential features such
that they may require special

management considerations or
protection.

The San Juan/Strait of Juan de Fuca
Basin—This basin is the northwestern
boundary of the U.S. portion of the
DPSs. The basin is delimited to the
north by the Canadian border and
includes Bellingham Bay, to the west by
the entrance to the Strait of Juan de
Fuca, to the south by the Olympic
Peninsula and Admiralty Inlet, and to
the east by Whidbey Island and the
mainland between Anacortes and
Blaine, Washington. The predominant
feature of this basin is the Strait of Juan
de Fuca, which is 99.4 mi (160 km) long
and varies from 13.7 mi (22 km) wide
at its western end to over 24.9 mi (40
km) wide at its eastern end (Thomson,
1994). Drake et al. (2010) considered the
western boundary of the DPSs as the
Victoria Sill because it is hypothesized
to control larval dispersal for rockfish
(and other biota) of the region. Water
temperatures are lower and more similar
to coastal marine waters than to Puget
Sound proper, and circulation in the
strait consists of a seaward surface flow
of diluted seawater (<30.0 practical
salinity units [psul) in the upper layer
and an inshore flow of saline oceanic
water (>33.0 psu) at depth (Drake ef al.,
2010). Water exchange in this basin has
not been determined because, unlike the
rest of the basins of the DPSs, it is more
oceanic in character and water
circulation is not nearly as constrained
by geography and sills as it is in the
other basins.

The San Juan/Strait of Juan de Fuca
Basin has the most rocky shoreline and
benthic habitats of the U.S. portion of
the DPSs. Most of the basin’s numerous
islands have rocky shorelines with
extensive, submerged aquatic vegetation
and floating kelp beds necessary for
juvenile canary rockfish and bocaccio
settlement sites.

This basin also contains abundant
sites deeper than 30 meters that possess
or are adjacent to areas of complex
bathymetry. Approximately 93 percent
of the rocky benthic habitats of the U.S.
portion of the range of all three DPSs are
in this basin (Palsson et al., 2009). Plate
tectonic processes and glacial scouring/
deposition have produced a complex of
fjords, grooved and polished bedrock
outcrops, and erratic boulders and
moraines along the seafloor of the San
Juan Archipelago (Greene, 2012). Banks
of till and glacial advance outwash
deposits have also formed and
contribute to the variety of relief and
habitat within the basin. These
processes have contributed to the
development of benthic areas with
complex bathymetry.
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Yelloweye rockfish, canary rockfish,
and bocaccio have been documented in
the San Juan Archipelago, in addition to
the southern portion of this basin along
the Strait of Juan de Fuca (Washington,
1977; Moulton and Miller, 1987;
Pacunski, 2013). The southern portion
of this basin has several pinnacles that
include Hein, Eastern, Middle,
MacArthur, Partridge, and Coyote
Banks. Yelloweye rockfish were once
commonly caught by anglers along these
areas, particularly Middle Bank
(Olander, 1991).

As described in more detail in the
biological report (NMFS, 2013a), there
are several activities that occur in this
basin that affect the essential features
such that they may require special
management considerations.
Commercial and recreational fisheries
occur here, as well as scientific
research. The highest concentration of
derelict fishing nets in the DPSs remain
here, including over 100 nets in waters
deeper than 100 ft (30.5 m) (NRC, 2010),
and an estimated 705 nets in waters
shallower than 100 ft (30.5 m)
(Northwest Straits Initiative, 2011).
Because this basin has the most kelp in
the DPSs, commercial harvest of kelp
could be proposed for the San Juan
Islands area. The Ports of Bellingham
and Anacortes are located in this basin,
and numerous dredging and dredge
disposal projects and nearshore
development, such as new docks, piers,
and bulkheads occur in this basin.
These development actions have the
potential to alter juvenile settlement
sites of canary rockfish and bocaccio.
Two open-water dredge disposal sites
are located in the basin, one in Rosario
Strait and the other northwest of Port
Townsend. These are termed dispersive
sites because they have higher current
velocities; thus, dredged material does
not accumulate at the disposal site and
settles on benthic environments over a
broad area (Army Corps of Engineers,
2010). Sediment disposal activities in
this specific area may temporarily alter
water quality (dissolved oxygen levels)
and feeding opportunities (the ability of
juvenile rockfish to seek out prey).
There are several areas with
contaminated sediments along the
eastern portion of this basin,
particularly in Bellingham Bay and
Guemes Channel near Anacortes.

Whidbey Basin—The Whidbey Basin
includes the marine waters east of
Whidbey Island and is delimited to the
south by a line between Possession
Point on Whidbey Island and
Meadowdale, south of Mukilteo. The
northern boundary is Deception Pass at
the northern tip of Whidbey Island. The
Skagit, Snohomish, and Stillaguamish

Rivers flow into this basin and
contribute the largest influx of
freshwater inflow to Puget Sound
(Burns, 1985). Water retention is
approximately 5.4 months due to the
geography and sills at Deception Pass
(Ebbesmeyer et al., 1984).

Most of the nearshore of the Whidbey
Basin consists of bluff-backed beaches
with unconsolidated materials ranging
from mud and sand to mixes or gravels
and cobbles (McBride 2006). Some of
these nearshore areas support the
growth of kelp. Some of the northern
part of this basin is relatively shallow
with moderately flat bathymetry near
the Skagit, Stillaguamish and
Snohomish River deltas and does not
support kelp growth because it lacks
suitable areas for holdfast attachment,
such as rock and cobble.

Benthic areas in this basin contain
sites deeper than 30 meters that possess
or are adjacent to areas of complex
bathymetry. The southern portion of the
basin has more complex bathymetry
compared to the north, with deeper
waters adjacent to Whidbey Island,
southern Camano Island, and near the
City of Mukilteo.

Yelloweye rockfish, canary rockfish,
and bocaccio have been documented in
the Whidbey basin, with most
occurrences within the southern portion
near south Camano Island, Hat (Gedney)
Island, and offshore of the City of
Mukilteo. It is not known if the southern
portion of the Whidbey basin has more
attractive rockfish habitat compared to
the northern portion, or if most
documented occurrences are a reflection
of uneven sampling effort over the
years.

As described in more detail in the
biological report, there are several
activities that occur in this basin that
affect the essential features such that
they may require special management
considerations. Activities include
commercial and recreational fisheries,
scientific research, dredging projects
and dredge disposal operations,
nearshore development projects,
aquaculture and tidal energy projects.
An estimated 18 derelict nets remain in
waters shallower than 100 ft (30.5 m) in
this basin (Northwest Straits Initiative,
2011). A potential tidal energy site is
located within the Deception Pass area,
at the northern tip of Whidbey Island.
Pollution and runoff are also concerns
in this basin, mostly near the Port
Gardner area. There are several areas
with contaminated sediments along the
eastern portion of this basin,
particularly near the Cities of Mukilteo
and Everett.

Main Basin—The 62.1 mi (100 km)
long Main Basin is delimited to the

north by a line between Point Wilson
near Port Townsend and Partridge Point
on Whidbey Island, to the south by
Tacoma Narrows, and to the east by a
line between Possession Point on
Whidbey Island and Meadow Point. The
sill at the border of Admiralty Inlet and
the eastern Straits of Juan de Fuca
regulates water exchange of Puget
Sound (Burns, 1985). The Main Basin is
the largest basin, holding 60 percent of
the water in Puget Sound proper. Water
retention is estimated to be one month
due to the sills at Admiralty Inlet and
Deception Pass (Ebbesmeyer ef al.,
1984).

Approximately 33 percent (439.3 mi
(707 km)) of Puget Sound’s shoreline
occurs within this basin and nearshore
habitats consist of bluff-backed beaches
with unconsolidated materials ranging
from mud and sand to mixes or gravels
and cobbles (Drake et al., 2010). Some
of these nearshore areas support the
growth of kelp. Subtidal surface
sediments in Admiralty Inlet tend to
consist largely of sand and gravel,
whereas sediments just south of the
inlet and southwest of Whidbey Island
are primarily sand. Areas deeper than
30 meters in the Main Basin have
varying amounts of sites that possess or
are adjacent to areas of complex
bathymetry. Sediments in the deeper
areas of the central portion of the Main
Basin generally consist of mud or sandy
mud (Bailey et al., 1998) and are
generally not complex. Possession Point
is centrally located within this basin at
the southern end of Whidbey Island,
and has relatively steep eastern,
southern, and western edges and also
has some rocky substrates (Squire and
Smith, 1977). There are benthic areas
deeper than 98 ft (30 m) along
Possession Point, Admiralty Inlet and
the rims of Puget Sound beyond the
nearshore that feature complex
bathymetry, with slopes and areas of
high rugosity.

Yelloweye rockfish, canary rockfish,
and bocaccio have been documented at
Possession Point, near the port of
Kingston and Apple Cove, and along
much of the eastern shoreline of this
basin (Washington, 1977; Moulton and
Miller, 1987).

As described in more detail in the
biological report, there are several
activities that occur in this basin that
affect the essential features such that
they may require special management
considerations. Activities include
commercial and recreational fisheries,
scientific research, dredging projects
and dredge disposal operations,
nearshore development projects,
aquaculture and tidal energy projects.
An estimated 75 derelict nets in waters
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shallower than 100 ft (30.5 m) remain in
this basin (Northwest Straits Initiative,
2011). A planned tidal energy site is
located within the Admiralty Inlet area
off Whidbey Island. Pollution and
runoff are also concerns in this basin
because of extensive amounts of
impervious surface located on its
eastern side. Two open-water dredge
disposal sites are located in the basin,
one located in Elliot Bay and the other
in Commencement Bay. These are non-
dispersive disposal sites, which are
areas where currents are slow enough
that dredged material is deposited on
the disposal target area rather than
dispersing broadly with prevailing
currents (Army Corps of Engineers,
2010). An estimated 36 percent of the
shoreline in this area has been modified
by human activities (Drake et al., 2010)
and bulkhead/pier repair projects and
new docks/piers are proposed regularly
in this basin. There are several areas
with contaminated sediments in this
basin, particularly in Elliot Bay, Sinclair
Inlet, and Commencement Bay.

South Puget Sound—This basin
includes all waterways south of Tacoma
Narrows, and is characterized by
numerous islands and shallow
(generally <65 ft (20 m)) inlets with
extensive shoreline areas. The sill at
Tacoma Narrows restricts water
exchange between the South Puget
Sound and the Main Basin and water
retention is an estimated 1.9 months
(Ebbesmeyer ef al., 1984). This
restricted water exchange influences
environmental characteristics of the
South Puget Sound such as nutrient
levels and dissolved oxygen, and
perhaps its biotic communities
(Ebbesmeyer et al., 1984; Rice, 2007).

Wide assortments of sediments are
found in the nearshore and intertidal
areas of this basin (Bailey et al., 1998).
The most common sediments and the
percent of the intertidal area they cover
(with 95 percent confidence limits) are:
Mud, 38.3 + 29.3 percent; sand, 21.7
23.9 percent; mixed fine, 22.9 £ 16.1
percent; and gravel, 11.1 + 4.9 percent.
Subtidal areas have a similar diversity
of surface sediments, with shallower
areas consisting of mixtures of mud and
sand and deeper areas consisting of mud
(Puget Sound Water Quality Authority,
1987). The southern inlets of this basin
include Oakland Bay, Totten Inlet, Bud
Inlet and Eld Inlet, in addition to the
Nisqually River delta. These inlets have
relatively muddy habitats that do not
support essential nearshore features
such as holdfasts for kelp, and rock and
cobble areas for rearing juvenile canary
rockfish and bocaccio. Despite the
prevalence of muddy and sandy
substrate in the southern portion of this

basin, some of these nearshore areas
support the growth of kelp and therefore
contain juvenile settlement sites.

With a mean depth of 121 ft (37 m),
this basin is the shallowest of the five
basins (Burns 1985). Benthic areas
deeper than 98 ft (30 m) occur in
portions of the Tacoma Narrows and
Dana Passage and around the rims of the
basin. Sediments in Tacoma Narrows
and Dana Passage consist primarily of
gravel and sand. The rims of South
Puget Sound beyond the nearshore
feature complex bathymetry, with
slopes and areas of high rugosity.

Yelloweye rockfish, canary rockfish,
and bocaccio have been documented
within the South Puget Sound (NMFS,
2013a). Canary rockfish may have been
historically most abundant in the South
Sound (Drake et al., 2010).

As described in more detail in the
biological report, there are several
activities that occur in this basin that
affect the essential features such that
they may require special management
considerations. Activities include
commercial and recreational fisheries,
scientific research, dredging and dredge
disposal, nearshore development,
pollution and runoff, aquaculture
operations, and potential tidal energy
projects. An estimated 4 derelict nets in
waters shallower than 100 ft (30.5 m)
remain in this basin (Northwest Straits
Initiative, 2011). A non-dispersive
dredge disposal site is located off
Anderson/Ketron Island (Army Corps of
Engineers, 2010). A potential tidal
energy site is located in the Tacoma
Narrows area. Important point sources
of waste include sewage treatment
facilities, and about 5 percent of the
nutrients (as inorganic nitrogen)
entering greater Puget Sound enter this
basin through nonpoint sources (Embrey
and Inkpen, 1998). An estimated 34
percent of the shoreline in this area has
been modified by human activities
(Drake et al., 2010), and bulkhead/pier
repair projects and new docks/piers are
proposed regularly in this basin. The
major urban areas, and thus more
pollution and runoff into the South
Puget Sound, are found in the western
portions of Pierce County. Other urban
centers in Southern Puget Sound
include Olympia and Shelton. There are
several areas with contaminated
sediments in this basin in Carr Inlet and
near Olympia.

Hood Canal—Hood Canal branches
off the northwest part of the Main Basin
near Admiralty Inlet and is the smallest
of the greater Puget Sound basins, being
55.9 mi (90 km) long and 0.6 to 1.2 mi
(1 to 2 km) wide (Drake et al., 2010).
Water retention is estimated at 9.3
months; exchange in Hood Canal is

regulated by a 164-foot (50-meter) deep
sill near its entrance that limits the
transport of deep marine waters in and
out of Hood Canal (Ebbesmeyer et al.,
1984; Burns, 1985). The major
components of this basin consist of the
Hood Canal entrance, Dabob Bay, the
central basin, and the Great Bend at the
southern end. A combination of
relatively little freshwater inflow, the
sill at Admiralty Inlet, and bathymetry
lead to relatively slow currents; thus,
water residence time within Ho