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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-12-0016;
NOP-12-07FR]

RIN 0581-AD27

National Organic Program (NOP);
Amendments to the National List of
Allowed and Prohibited Substances
(Crops and Processing)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
U.S. Department of Agriculture’s
(USDA’s) National List of Allowed and
Prohibited Substances (National List) to
enact five recommendations submitted
to the Secretary of Agriculture
(Secretary) by the National Organic
Standards Board (NOSB) on November
5, 2009, and December 2, 2011. This
final rule amends the exemptions (uses)
for one substance, peracetic acid, for
organic crop production. This final rule
also amends the exemptions for three
substances used in organic handling:
potassium hydroxide, silicon dioxide,
and beta-carotene extract color. This
final rule also removes the allowance for
nonorganic annatto extract color from
the National List for organic handling.

DATES: This rule is effective May 29,
2013, except for the amendment in
instruction 4 to “‘silicon dioxide” in
§205.605(b) and the amendment in
instruction 6 to, § 205.606(d), which are
effective November 3, 2013. For more
information on these effective dates, see
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Melissa Bailey, Ph.D., Director,
Standards Division, National Organic
Program, Telephone: (202) 720-3252;
Fax: (202) 205—7808.

SUPPLEMENTARY INFORMATION:
I. Background

On December 21, 2000, the Secretary
established within the National Organic
Program (NOP) (7 CFR part 205) the
National List regulations sections
205.600 through 205.607. The National
List identifies the synthetic substances
that may be used and the nonsynthetic
(natural) substances that may not be
used in organic production. The
National List also identifies
nonsynthetic nonagricultural, synthetic
nonagricultural, and nonorganic
agricultural substances that may be used
in organic handling. The Organic Foods
Production Act of 1990 (OFPA), as
amended (7 U.S.C. 6501-6522), and
USDA organic regulations, in section
205.105, specifically prohibit the use of
any synthetic substance in organic
production and handling unless the
synthetic substance is on the National
List. Section 205.105 also requires that
any nonorganic agricultural and any
nonsynthetic nonagricultural substance
used in organic handling must also be
on the National List.

Under the authority of the OFPA, the
National List can be amended by the
Secretary based on recommendations
developed by the NOSB. Since
established, AMS has published
multiple amendments to the National
List beginning on October 31, 2003 (68
FR 61987). AMS published the most
recent amendment to the National List
on September 27, 2012 (77 FR 59287).

This final rule amends the National
List to enact five recommendations
submitted to the Secretary by the NOSB
on November 5, 2009, and December 2,
2011.

II. Overview of Amendments

The following provides an overview
of the amendments made to designated
sections of the National List regulations:

Section 205.601 Synthetic Substances
Allowed for Use in Organic Crop
Production

This final rule amends subparagraphs
(a)(6) and (i)(8) of section 205.601 by
amending two listings for peracetic acid
to read as follows:

(a)(6) Peracetic acid—for use in
disinfecting equipment, seed, and
asexually propagated planting material.
Also permitted in hydrogen peroxide
formulations as allowed in § 205.601(a)

at concentration of no more than 6% as
indicated on the pesticide product label.

(i)(8) Peracetic acid—for use to
control fire blight bacteria. Also
permitted in hydrogen peroxide
formulations as allowed in § 205.601(i)
at concentration of no more than 6% as
indicated on the pesticide product label.

After consideration of the comments
received, AMS determined that the
substance’s use annotation should be
modified from the proposed rule. This
final rule differs from the text originally
proposed as follows for paragraph (a)(6)
(emphasis added): ““Also permitted in
hydrogen peroxide formulations as
allowed in § 205.601(a) at concentration
of no more than 6% as indicated on the
pesticide product label.”” Similarly, the
use annotation for paragraph (i)(8) was
modified as follows: “Also permitted in
hydrogen peroxide formulations as
allowed in § 205.601(i) at concentration
of no more than 6% as indicated on the
pesticide product label.” Additional
explanation for the modification is
provided in the Comments Received
section of this rule.

Section 205.605 Nonagricultural
(Nonorganic) Substances Allowed as
Ingredients In or On Processed Products
Labeled as “Organic” or “Made With
Organic (Specified Ingredients or Food
Groups(s)).”

This final rule amends paragraph (b)
of section 205.605 of the National List
regulations by amending the
annotations for potassium hydroxide
and silicon dioxide to read as follows:

Potassium hydroxide—prohibited for
use in lye peeling of fruits and
vegetables except when used for peeling
peaches.

Silicon dioxide—Permitted as a
defoamer. Allowed for other uses when
organic rice hulls are not commercially
available.

Section 205.606 Nonorganically
Produced Agricultural Products Allowed
as Ingredients In or On Processed
Products Labeled as “Organic.”

This final rule amends section
205.606 of the National List regulations
by amending paragraph (d)(3) to read as
follows:

Beta-carotene extract color—derived
from carrots or algae (pigment CAS#
7235—40-7).

This final rule also removes annatto
extract color from paragraph (d)(1) and
redesignates paragraphs (d)(2) through
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(d)(19) as paragraphs (d)(1) through
(d)(18).

II1. Related Documents

Two notices were published regarding
meetings of the NOSB and its
deliberations on recommendations and
substances petitioned for amending the
National List. Substances and
recommendations addressed by this
final rule were announced for NOSB
deliberation in the following Federal
Register notices: (1) 74 FR 46411,
September 9, 2009 (peracetic acid); and
(2) 76 FR 62336, October 17, 2011
(potassium hydroxide, silicon dioxide,
beta-carotene extract color, and annatto
extract color). The proposal to amend
the annotation for four substances in
this final rule, along with the removal
of one substance, was published as a
proposed rule in the Federal Register on
February 5, 2013 (78 FR 8040).

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C.
6501-6522), authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of the OFPA
authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion or deletion from the
National List. The National List petition
process is implemented under section
205.607 of the USDA organic
regulations. The current petition process
(72 FR 2167, January 18, 2007) can be
accessed through the NOP Web site at
http://www.ams.usda.gov/nop.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This final rule is not intended to have
a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a

certifying agent, as described in section
6514(b) of the OFPA. States are also
preempted under section 6503 through
6507 of the OFPA from creating
certification programs to certify organic
farms or handling operations unless the
State programs have been submitted to,
and approved by, the Secretary as
meeting the requirements of the OFPA.

Pursuant to section 6507(b)(2) of the
OFPA, a State organic certification
program may contain additional
requirements for the production and
handling of organically produced
agricultural products that are produced
in the State and for the certification of
organic farm and handling operations
located within the State under certain
circumstances. Such additional
requirements must: (a) Further the
purposes of the OFPA, (b) not be
inconsistent with the OFPA, (c) not be
discriminatory toward agricultural
commodities organically produced in
other States, and (d) not be effective
until approved by the Secretary.

Pursuant to section 6519(f) of the
OFPA, this final rule would not alter the
authority of the Secretary under the
Federal Meat Inspection Act (21 U.S.C.
601-624), the Poultry Products
Inspection Act (21 U.S.C. 451-471), or
the Egg Products Inspection Act (21
U.S.C. 1031-1056), concerning meat,
poultry, and egg products, nor any of
the authorities of the Secretary of Health
and Human Services under the Federal
Food, Drug and Cosmetic Act (21 U.S.C.
301-399), nor the authority of the
Administrator of the Environmental
Protection Agency under the Federal
Insecticide, Fungicide and Rodenticide
Act (7 U.S.C. 136-136(y)).

Section 6520 of the OFPA provides
for the Secretary to establish an
expedited administrative appeals
procedure under which persons may
appeal an action of the Secretary, the
applicable governing State official, or a
certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
final decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) requires agencies to
consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose

is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $7,000,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

U.S. sales of organic food and non-
food have grown from $1 billion in 1990
to $31.4 billion in 2011. Sales in 2011
represented 9.5 percent growth over
2010 sales.? According to USDA,
National Agricultural Statistics Service
(NASS), certified organic acreage
exceeded 3.5 million acres in 2011.2
According to NOP’s Accreditation and
International Activities Division, the
number of certified organic operations
in the U.S. has more than doubled over
time from approximately 7,000
operations in 2000 to over 17,000
operations by the end of 2011. Of these
operations, over 4,900 are organic
handlers, over 10,000 are organic crop
producers, and over 1,900 are organic
livestock producers. AMS believes that
most of these entities would be
considered small entities under the
criteria established by the SBA.

In addition, the USDA has 84
accredited certifying agents who
provide certification services to
producers and handlers. A complete list
of names and addresses of accredited
certifying agents may be found on the
AMS NOP Web site, at http://
www.ams.usda.gov/nop. AMS believes
that most of these accredited certifying
agents would be considered small
entities under the criteria established by
the SBA.

AMS considered the economic impact
of this action on small entities. The
effect of this final rule would be to
expand the allowed uses of peracetic
acid in organic crop production. AMS
concluded that expanding the allowance
for peracetic acid on the National List
both addresses EPA relabeling issues for
products used in organic crop
production and enables organic

10rganic Trade Association. 2012. Organic
Industry Survey. www.ota.com.

2U.S. Department of Agriculture, National
Agricultural Statistics Service. October 2012. 2011
Certified Organic Productions Survey. http://
usda01.library.cornell.edu/usda/current/
OrganicProduction/OrganicProduction-10-04—
2012.pdf.
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producers to continue using a substance
for sanitation and plant disease control
on organic farms. Therefore, this action
will be beneficial to small agricultural
service firms. This final rule also
expands the use of potassium hydroxide
and beta-carotene extract color in
organic handling. AMS concluded that
expanding the allowance for these
substances on the National List provides
organic handlers with more tools for
processing organic products and,
therefore, will be beneficial to small
agricultural service firms. This final rule
amends the allowance for synthetic
silicon dioxide such that organic rice
hulls would be required as an
alternative to silicon dioxide when
commercially available. The rule
continues to allow the use of synthetic
silicon dioxide as a defoamer. The rule
also allows the continued use of
synthetic silicon dioxide when organic
rice hulls are not available in an
appropriate form, quality, or quantity to
fulfill an essential function in a system
of organic handling. This flexibility is
intended to minimize the impact on
small entities by allowing synthetic
silicon dioxide if organic rice hulls are
not commercially available, while still
meeting the requirement under section
205.600(b)(1) that synthetic substances
can be used only when there are no
organic substitutes. This final rule also
removes the allowance for one
nonorganic agricultural substance,
annatto extract color, in organic
handling. The NOSB has determined
that annatto extract color is
commercially available in organic form
in sufficient quantities for organic
handling. AMS concluded that the
economic impact of this amendment to
the National List, if any, would be
minimal to small agricultural service
firms and may spur further development
of organic annatto production.

Accordingly, AMS certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities.

D. Paperwork Reduction Act

No additional collection or
recordkeeping requirements are
imposed on the public by this final rule.
Accordingly, OMB clearance is not
required by the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501, Chapter 35.

E. Executive Order 13175

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments

and will not have significant Tribal
implications.

F. Comments Received on Proposed
Rule AMS-NOP-12-0016; NOP-12-
07PR

AMS received 43 comments on the
proposed rule AMS-NOP-12—-0016;
NOP-12-07PR. Comments were
received from organic producers and
handlers, manufacturers of peracetic
acid and silicon dioxide products, a
nonprofit organization, an industry
group, specialty food ingredient
processors and distributors, specialty
food products manufacturers, three
trade associations, accredited certifying
agents, an organic consultant, and
private citizens.

Most comments favored amending the
National List with the changes
described in the proposed rule. Four
comments stated general opposition to
the allowance of any substance on the
National List, but did not provide
specific comments on the proposed
amendments. Comments received for
each substance are further described
below. One comment opposed the use of
genetically modified organisms (GMOs),
which is outside the scope of this
rulemaking action and is already
prohibited under the USDA organic
regulations at section 205.105(e).

Comments on the proposed
amendment for beta-carotene extract
color and removal of annatto extract
color were supportive of the actions as
proposed. Therefore, AMS is finalizing
the amendment and removal of these
substances, respectively, as proposed
through this final rule.

Changes Based on Comments

Peracetic Acid

AMS received 24 comments regarding
the proposed change to peracetic acid.
Most comments supported a continued
allowance for peracetic acid in organic
crop production. A few comments
indicated that peracetic acid should not
be allowed, but did not provide
information on alternative practices or
other materials that are available as
alternatives to its use.

The majority of commenters requested
that AMS revise the proposed
annotation for peracetic acid to include
the word “also” at the beginning of the
second sentence, and to cite the listings
for hydrogen peroxide at sections (a)(4)
and (i)(5). This amendment was
suggested to clarify that peracetic acid
in hydrogen peroxide formulas at
concentrations less than the stated
percentage will not be subject to the
peracetic acid use restrictions. AMS
agrees and has accepted this change,
with modification. AMS has included

the word “‘also”” and the paragraphs
letters that were requested, i.e., (a) and
(i). AMS did not include the subsequent
number in paragraph letter (i.e., (a)(6) or
(i)(8)) in order to avoid the need to
renumber these listings if substances are
added or removed from paragraphs (a)
or (i) of section 205.601 at a later date.

In the proposed rule, AMS
specifically requested comments that
identified any formulated hydrogen
peroxide products labeled for
agricultural use that contain more than
5% peracetic acid and that may be
impacted by the rulemaking action.
Three comments addressed this topic.
AMS received one comment from an
organic mushroom producer that uses a
formulated product that contains 5.6%
peracetic acid. AMS also received two
comments from chemical suppliers that
requested that the percentage of
peracetic acid be raised to 6% and 17%.
In reviewing the comments, AMS
considered the intent of the NOSB
recommendation to restrict the amount
of peracetic acid by annotation to only
allow hydrogen peroxide products that
contain a small amount of peracetic acid
and that are subject to new labeling
requirements under EPA. The intent of
the NOSB was not to allow organic
peroxide products containing high
levels of peracetic acid up to 17%. After
consideration of the comments, AMS
has amended the annotation for the final
rule to increase the percentage of
peracetic acid included in the
annotation from 5% to 6% as indicated
on the pesticide product label. AMS has
increased this percentage up to 6% to
ensure that the formulated products
currently used in the marketplace
would continue to be allowed in organic
production.

Implementation Periods

In the proposed rule, AMS requested
comments that described whether
product reformulation will be necessary
and the timeframe that will be needed
to comply with the proposed
amendment for silicon dioxide at
section 205.605(b) and the proposed
removal of annatto extract color from
section 205.606.

AMS received seven comments
regarding the timeframe that organic
handlers need to implement the
amendment to silicon dioxide, ranging
from immediately to four years. Two
commenters requested an effective date
of two years. One commenter requested
3—4 years, and another requested 4—6
months. One distributor of organic rice
bran products in the EU did not suggest
a specific timeframe, but noted that in
general, its customers who use organic
rice hulls as a replacement for silicon
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dioxide are rather quick to implement
this change. The commenter noted that
adjustment may be needed to find the
right replacement amount, since it may
vary from application to application.
One commenter indicated that they use
rice hulls as a flavor carrier and anti-
caking agent and indicated that they
were able to implement this ingredient
substitution within a few weeks.
Another commenter indicated their
initial substitution trials for replacing
silicon dioxide with organic rice
concentrate took several months to
collect and approve all data and update
packaging. This handler now uses the
rice substitute product in all new
product development, and as such, and
did not request additional time for
implementation. After considering the
comments received, AMS has
established an effective date of
November 3, 2013, for this action to
ensure that industry is provided
advanced notification of the change to
the listing for silicon dioxide. In
addition, based on comments that some
product testing and reformulation will
be needed, AMS considers a one year
period from the effective date (i.e., until
November 3, 2014) as reasonable and
appropriate for the industry to
reformulate products. This
implementation period is intended to
ensure that the amendment is effectively
and rationally implemented by allowing
time for handlers to test organic rice
hulls as a replacement for silicon
dioxide, and to allow for reformulation
and label changes, if needed. AMS will
be conducting outreach to the industry
and training for certifying agents as
appropriate.

AMS received two comments
addressing the time needed to
implement the removal of annatto
extract color from the National List. One
commenter suggested 24 months from
the date the final rule is released; the
other suggested a minimum of two
years. In consideration of the comments,
AMS has established an effective date of
November 3, 2013 for this removal.
Further, AMS considers a one year
period from the effective date (i.e., until
November 3, 2014) as reasonable and
appropriate for the industry to comply
with this final rule. This
implementation period is intended to
ensure that the amendment is effectively
and rationally implemented by allowing
time for handlers to source organic
annatto extract and to allow for
ingredient substitution and label
changes, if needed. AMS will be
conducting outreach to the industry and
training for certifying agents as
appropriate.

Changes Requested But Not Made
Peracetic Acid

One commenter indicated that it is
not clear why peracetic acid should be
allowed, but did not provide
information on the availability of
alternative practices or materials. AMS
received many comments from certified
organic growers indicating the need for
this substance; therefore, this material
should continue to be permitted in
organic crop production.

One commenter supported the
proposed action, but indicated that
limiting the allowance of peracetic acid
to fire blight is not expansive enough,
and that it should be allowed without
any restriction. An expanded allowance
for peracetic acid was requested in the
petition considered by the NOSB.3 The
expanded allowance requested was not
recommended by the NOSB due to
concerns over the impact of broad
spectrum use on soil microbes. Upon
review, AMS concurs with the NOSB
recommendation and has not accepted
the commenter’s suggestion for an
expanded use.*

One commenter supported the
proposed action and proposed language
that would add “must be followed by a
fresh water rinse” to the text of the
annotations for peracetic acid at
paragraphs (a)(6) and (a)(8) of 205.601.
However, no rationale for this addition
was provided. We have not accepted
this suggestion. This substance is used
in organic crop production as sanitizer
and fungicide and there is no
requirement on the label for a
freshwater rinse. Further, the added
process of a freshwater rinse could
diminish the effectiveness of the
substance for its intended use.

One commenter indicated that AMS
should not restrict the percentage and
use of peracetic acid, as the higher the
percentage of peracetic acid, the less
costly it is to use for a farmer that needs
the substance in volume. In this action,
AMS has retained a stated percentage of
peracetic acid in the rule, in an effort to
maintain the intent of the NOSB’s
recommendation to continue to allow
hydrogen peroxide products that
contain a small amount of peracetic
acid. The allowance of higher
concentrations of peracetic acid for
control of fire blight and for use in

3The petition for peracetic acid is available on
the NOP Web site at http://www.ams.usda.gov/
AMSv1.0/getfile?”dDocName=STELPRDC5071775
&acct=nopgeninfo.

4NOSB Final Recommendation on Peracetic Acid
(Expanded Use). November 2009. Available in
Petitioned Substances Database under “P,” at the
NOP Web site: http://www.ams.usda.gov/AMSv1.0/
getfile’”dDocName=STELPRDC5067081&acct
=nopgeninfo.

disinfecting equipment, seed, and
asexually propagated planting material
are not impacted by this action.

Potassium hydroxide

AMS received eight comments
regarding the proposed change to
potassium hydroxide. Some
commenters supported the change as
proposed. Some commenters opposed
any expansion of the use of this
substance in organic handling, but did
not include data on available alternative
materials or practices for peeling
peaches.

One commenter indicated that the
allowance for potassium hydroxide
should not be expanded since this
material is toxic to human health and
that its use has adverse effects on the
environment. The commenter also noted
that potassium hydroxide is not allowed
in organic handling in the European
Union or by the International Federation
of Organic Agriculture Movements
(IFOAM) standards. AMS has
considered the comment, as well as the
status of potassium hydroxide under the
regulatory authority of the Food and
Drug Administration (FDA). According
to FDA, potassium hydroxide is
generally recognized as safe (GRAS)
when used as a formulation aid, a pH
control agent, a processing aid or a
stabilizer and thickener (21 CFR
184.1631). The FDA regulations further
provide that substances generally
regarded as safe in food may be used to
wash or to assist in the peeling of fruits
and vegetables (21 CFR 173.315). As
such, AMS agrees with the NOSB
recommendation that the annotation for
potassium hydroxide should be revised
to allow its use in any peach processing
(e.g., frozen, canned), as there are no
commercially viable alternatives for
peeling peaches. In comparison to the
previous allowance for this substance to
peel peaches that would be individually
quick frozen, there is no additional risk
to the human health or the environment
by expanding the allowance of
potassium hydroxide for peeling
peaches for other types of processing
(e.g., canning). Therefore, AMS has
adopted the proposed annotation for
potassium hydroxide as final rule
without change.

The same commenter indicated that
they did not support the proposed rule
because they believe there is a conflict
of interest, suggesting that a contributor
to the 2001 technical advisory panel
(TAP) that informed the Board’s
recommendation on this substance
worked on the petition related to the
same substance ten years later in 2011.
AMS does not agree that this is a
conflict of interest. In its deliberations,
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the NOSB considers a wide range of
information to make a recommendation
on a particular substance. This includes
the petition, any technical information
such as TAPs and Technical Reports,
and public comments. The comment
also indicated that AMS should not
implement the change for potassium
hydroxide because the NOSB did not
request a new technical report.
However, the NOSB is not required to
request a new or updated technical
report for all petitioned substances. In
this case, existing information was
available in the form of a technical
report, and the report was available on
the NOP Web site to the NOSB and the
public in advance of the public meeting
at which the NOSB recommended that
potassium hydroxide be allowed in any
peach peeling process.®

One commenter proposed language
that would add the following additional
text to the proposed annotation for
potassium hydroxide (emphasis added):
“Potassium hydroxide—prohibited for
use in lye peeling of fruits and
vegetables, except when used for
peeling peaches. In this instance,
potassium hydroxide is to be permitted
and allowed for any peach peeling in
organic process, including freezing and
canning processes.” No explanation was
provided on the need for this additional
clarification. AMS believes the text, as
proposed and finalized through this
rule, is adequate as the substance can be
used to peel peaches, regardless of the
type of processing (e.g., canned, frozen).

Silicon Dioxide

AMS received 20 comments regarding
the proposed amendment to the listing
for silicon dioxide. One commenter
indicated that silicon dioxide should
not be allowed in any organic foods, but
did not provide information on
availability of alternative practices or
materials.

Several comments from organic
handling operations indicated that AMS
should not adopt the proposed rule,
since organic rice hulls do not
adequately substitute for silicon dioxide
in all applications, and that that organic
rice hulls may substitute for the use of
silicon dioxide only in limited
circumstances. Commenters indicated
that rice hulls do not function as a one-
for-one replacement for silicon dioxide,
and that substitution may compromise
quality, appearance, and stability of
organic products or ingredients.
Commenters also indicated that silicon

5 Technical Report on Potassium hydroxide. May
21, 2001. Available in Petitioned Substances
Database, under “P,” at the NOP Web site: http://

www.ams.usda.gov/NOPPetitionedSubstances
Database.

dioxide is widely used in many food
and beverage applications, including,
dried fruit and vegetable powders,
ground chili products, fish oil, soup
powders, sugars, cake mixes, non-dairy
creamers, salt, spices, hot chocolate, and
many yeast/flour-based powdered
mixes. Other commenters who
supported the rule indicated that
organic rice hulls were able to substitute
for silicon dioxide in their applications.

AMS believes the rule, as proposed
and as adopted as final rule through this
action, provides the flexibility that is
needed by organic handlers. As
indicated in the proposed rule, the
annotation for silicon dioxide allows for
the continued use of silicon dioxide in
handling applications if organic rice
hulls do not adequately substitute for
the functionality provided by silicon
dioxide. The term “commercially
available” is defined under section
205.2 of the USDA organic regulations
as “‘the ability to obtain a production
input in an appropriate form, quality, or
quantity to fulfill an essential function
in a system of organic production or
handling, as determined by the
certifying agent in the course of
reviewing the organic plan.” Linking the
use of silicon dioxide by annotation to
the commercial availability of organic
rice hulls reflects the NOSB’s intent to
permit the use of synthetic silicon
dioxide when organic rice hulls do not
fulfill an essential function in a system
of organic handling, as determined by
the certifying agent in the course of
reviewing the organic plan. Inclusion of
the commercial availability clause for
organic rice hulls in the annotation
provides the flexibility that was
intended by the NOSB and does not
exclude handlers from using silicon
dioxide or other organic products in
those applications where organic rice
hulls do not provide the functionality
needed. The annotation requires
handlers to use organic rice hulls in
place of silicon dioxide when it is
available to substitute for synthetic
silicon dioxide. In addition, the rule
provides flexibility for handlers by
allowing the continued use of silicon
dioxide in those applications where
organic rice hulls do not provide the
functionality needed (e.g., as a
defoamer). This rule implements the
intent of the NOSB to limit the
allowance of silicon dioxide to those
functions where it is essential for the
handling of organically produced
agricultural products, as required by
section 205.600(b)(6).

One commenter indicated concerns
regarding the exclusive acceptability of
organic rice hulls as the only acceptable
anticaking agent because it may not

perform in the applications in which
silicon dioxide has been proven
effective. AMS disagrees with this
interpretation. The rule does not restrict
the use of other organic ingredients as
a substitute for silicon dioxide in
organic product formulation. Instead,
the rule implements a requirement that
an organic alternative must be used in
place of a synthetic substance on the
National List when the organic
alternative is commercially available.

One commenter suggested text to
replace “organic rice hulls” with “non-
synthetic alternatives.” As indicated in
the proposed rule, AMS has specified
the one particular nonsynthetic
alternative (i.e., organic rice hulls) that
was evaluated by the NOSB within the
annotation so that certifying agents can
consistently verify that organic handlers
are in compliance with the regulations.
The clarification also reduces the
burden on organic handlers since they
would not be required to demonstrate
that all nonsynthetic alternatives to
synthetic silicon dioxide were
considered prior to its use.

One commenter indicated that
commercial availability should not
apply to section 205.605 of the National
List and that applying the rule to silicon
dioxide would not be consistent with
other materials on the list. AMS
disagrees, as the listing for yeast on
section 205.605(a) of the National List
includes a clause regarding commercial
availability. In addition, the NOSB
recommendation to include commercial
availability within the annotation for
silicon dioxide was drafted after
significant public comment to address
the concerns from organic handlers that
the alternative organic rice product may
not function as a substitute for silicon
dioxide in all applications. AMS
concurs with the NOSB’s justification
for inclusion of this text regarding
commercial availability; therefore, we
have not accepted the suggestion of the
commenter to remove this text.

One commenter was concerned about
the effect of the allowance of silicon
dioxide in downstream products for
companies that purchase ingredients
that contain silicon dioxide, and the
number of downstream products that
may need to be reformulated based on
this action. This commenter also
indicated that their operation has
conducted significant amounts of
research and development in the past to
find a way to incorporate rice hulls into
their products as a viable substitute for
silicon dioxide. The commenter
indicated that organic rice hulls do not
perform like silicon dioxide and that
rice hulls do not serve the required
purpose within the type of organic
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products that they produce. As
previously stated, the new annotation
would allow the continued use of
silicon dioxide when organic rice hulls
are not commercially available to
perform an essential function in organic
handling.

One commenter did not support the
rule, but indicated that, if implemented,
AMS should modify the proposed
annotation as follows (emphasis added):
“Silicon dioxide—Permitted as a
defoamer. Allowed for other uses when
organic rice hulls are not commercially
available or do not function adequately
in the product application.” AMS
believes that the annotation adopted in
this final rule provides the flexibility
that is intended by the commenter’s
suggestion. The definition of
“commercially available”” under section
205.2 already includes the ability to
obtain a production input in an
appropriate form, quality, or quantity to
fulfill an essential function in a system
of organic production or handling. We
find the phrases “fulfill an essential
function” and “function adequately” to
be equivalent; therefore, the suggested
text has not been adopted.

One commenter noted that there are
various forms of silicon dioxide,
including precipitated silica, fumed
silicas, aerogels, naturally occurring
silicas, and mined mineral silicas. The
commenter indicated that AMS should
reach out to other industry groups and
document other various silica types
currently approved for use in the
organic industry before a decision to
eliminate one silica dioxide form. AMS
understands that there may be multiple
types of silicon dioxide in use in
organic products, as the regulations do
not specify Chemical Abstracts Service
(CAS) numbers for different forms of
silicon dioxide on the National List. As
this action does not restrict the forms of
synthetic silicon dioxide that are
permitted for use, we have not accepted
the suggestion of the commenter on this
issue.

One commenter indicated that they
support the use of agricultural products
as a replacement for silicon dioxide, but
expressed concerns about the levels of
arsenic in rice products. The commenter
indicated that additional testing and
review should be required prior to its
approval and implementation. The
commenter cited data published in
November 2012 by Consumer Reports of
arsenic levels in rice products.¢ Under
section 205.602(b) of the USDA organic

6“Arsenic in Your Food,” Consumer Reports
Magazine, November 2012. Available at http://
www.consumerreports.org/cro/magazine/2012/11/
arsenic-in-your-food/index.htm

regulations, the use of arsenic is
prohibited in the production of organic
crops, including rice. AMS understands
that as a result of the study cited by the
commenter, the U.S. Food and Drug
Administration (FDA) is currently
investigating arsenic levels in foods.” As
all food must comply with FDA food
safety requirements, AMS did not adopt
the suggestion of the commenter to
require additional testing and review of
organic rice hulls used in organic
products prior to implementation of this
rule.

One commenter proposed language
that would add the following additional
text to the proposed annotation for
silicon dioxide: “In food products,
concentration limited to 5 mg per
serving.” We have not accepted the
suggestion of the commenter as no
explanation was provided on the need
for this limitation.

Two commenters noted that the
proposed text did not specify that the
use of organic rice hulls is only required
in products making an “organic claim,”
and recommended that the annotation
be amended since commercial
availability does not apply to products
in the “made with organic (specified
ingredients or food group(s))”” labeling
category. AMS has not adopted this
suggestion. As specified under section
205.600, synthetic substances are
evaluated under the criteria specified by
OFPA; in addition, processing aids and
adjuvants are evaluated against
additional criteria, including the
availability of organic alternatives.
OFPA and the USDA organic
regulations do not include separate
criteria for evaluation of synthetic
substances used in the different labeling
categories. As explained in the proposed
rule, AMS specified in the annotation
that the rice hulls must be organic, since
the use of conventional (i.e.,
nonorganic) rice and rice products is not
permitted in products labeled as
“organic’”” under the USDA organic
regulations. Organic or nonorganic rice
hulls would be permitted as a substitute
for silicon dioxide in a ‘““made with
organic (specified ingredients or food
group(s)),” product under section
205.301(c) of the USDA organic
regulations.

One commenter, who supported the
proposed action, expressed concern
regarding certifying agents that may
permit an overly liberal reading of the
commercial availability clause. AMS
believes the existing accreditation

7 Questions & Answers: FDA’s Analysis of
Arsenic in Rice and Rice Products; available at
http://www.fda.gov/Food/
FoodbornelllnessContaminants/Metals/
ucm319948.htm

requirements for certifying agents are
sufficient for NOP to address any
compliance issues with certifying agents
who are not adequately implementing
the USDA organic regulations, including
annotations for substances on the
National List.

G. Effective Date

This final rule reflects
recommendations submitted to the
Secretary by the NOSB. The substances
being amended or removed from on the
National List were based upon petitions
from the industry and were evaluated by
the NOSB using criteria in the OFPA
and the USDA organic regulations.
Because these substances have been
subject to such extensive discussion and
comment, AMS believes that producers
should be able to use the expanded
allowances for peracetic acid, potassium
hydroxide, and beta-carotene extract
color in their operations as soon as
possible. Further, the harvest season for
organic peaches will begin in June;
without this final action, potassium
hydroxide can only be used to peel
peaches for frozen product. This final
rule will enable organic peach
producers to commercially process and
market canned organic peaches. It is
also important for AMS to expeditiously
address EPA relabeling issues for
hydrogen peroxide products used in
organic crop production, and this will
be achieved by finalizing the
amendment to peracetic acid.
Accordingly, AMS finds good cause
exists under 5 U.S.C. 553(d)(3) for not
postponing the effective date of this rule
for these three substances until 30 days
after publication in the Federal
Register.

As discussed above in Section F, the
effective date for the new annotation for
silicon dioxide and for removal of
annatto extract color is established as
November 3, 2013.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

For the reasons set forth in the
preamble, 7 CFR part 205, subpart G, is
amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

m 1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.
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m 2. Section 205.601 is amended by
revising paragraphs (a)(6) and (i)(8) to
read as follows:

§205.601 Synthetic substances allowed
for use in organic crop production.
* * * * *

(a) EE

(6) Peracetic acid—for use in
disinfecting equipment, seed, and
asexually propagated planting material.
Also permitted in hydrogen peroxide
formulations as allowed in § 205.601(a)
at concentration of no more than 6% as
indicated on the pesticide product label.
* * * * *

(i) * % %

(8) Peracetic acid—for use to control
fire blight bacteria. Also permitted in
hydrogen peroxide formulations as
allowed in § 205.601(i) at concentration
of no more than 6% as indicated on the
pesticide product label.

* * * * *

m 3.In § 205.605, the entry for
““potassium hydroxide” in paragraph (b)
is revised to read as follows:

§205.605 Nonagricultural (nonorganic)
substances allowed as ingredients in or on
processed products labeled as “organic” or
“made with organic (specified ingredients
or food group(s)).”
* * * * *

(b) * ok %

Potassium hydroxide—prohibited for
use in lye peeling of fruits and
vegetables except when used for peeling

peaches.
* * * * *

m 4.In § 205.605, effective November 3,
2013, the entry for “silicon dioxide” in
paragraph (b) is revised to read as
follows:

§205.605 Nonagricultural (nonorganic)
substances allowed as ingredients in or on
processed products labeled as “organic” or
“made with organic (specified ingredients
or food group(s)).”
* * * * *

(b) E

Silicon dioxide—Permitted as a
defoamer. Allowed for other uses when
organic rice hulls are not commercially
available.
* * * * *

m 5. In § 205.606, paragraph (d)(3) is
revised to read as follows:

§205.606 Nonorganically produced
agricultural products allowed as ingredients
in or on processed products labeled as

“organic.”
* * * * *
(d) * ok %

(3) Beta-carotene extract color—
derived from carrots or algae (pigment
CAS# 7235-40-7).

* * * * *

§205.606 [Amended]

m 6. In § 205.606, effective November 3,
2013, paragraph (d) is amended by
removing paragraph (d)(1) and
redesignating (d)(2) through (19) as
(d)(1) through (18).

* * * * *
Dated: May 21, 2013.

Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-12504 Filed 5—24-13; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 20, 30, 32, 33, 34, 35, 36,
37,39,51,71,and 73

[NRC—2008-0120; NRC—2010-0194]
RIN 3150-Al12

Physical Protection of Byproduct
Material

Correction

In rule document 2013-5895
appearing on pages 16922—17022 in the
issue of March 19, 2013, make the
following correction:

§37.77 [Corrected]

On page 17017, in § 37.77, in the third
column, in the first full paragraph, in
the 25th line through 26th,

“RAMQC& SHIPMENTS&commat;
nrc.gov”’ should read “RAMQC
SHIPMENTS@nrc.gov’.

[FR Doc. C1-2013-05895 Filed 5-24—13; 8:45 am]
BILLING CODE 1505-01-D

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73

[NRC-2010-0340; NRC-2009-0163]
RIN 3150-Al64

Physical Protection of Shipments of
Irradiated Reactor Fuel

AGENCY: Nuclear Regulatory
Commission.

ACTION: NUREG; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing Revision 2
of NUREG-0561, “Physical Protection of
Shipments of Irradiated Reactor Fuel.”
This revised document sets forth means,
methods, and procedures that the NRC
staff considers acceptable for satisfying
the requirements for the physical
protection of spent nuclear fuel (SNF)
during transportation by road, rail, and

water; and for satisfying the
requirements for background
investigations of individuals granted
unescorted access to SNF during
transportation.

DATES: Revision 2 of NUREG-0561 is
effective on August 19, 2013.

ADDRESSES: Please refer to Docket ID
NRC-2010-0340 when contacting the
NRC about the availability of
information regarding this document.
You may access information related to
this document, which the NRC
possesses and is publicly available,
using any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2010-0340. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-492-3668;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select ““Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800—-397-4209, 301-415—4737, or by
email to pdr.resource@nrc.gov. The
ADAMS Accession number for Revision
2 of NUREG-0561 is ML13120A230.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

e NRC'’s Public Web site: Go to
http://www.nrc.gov/reading-rm/doc-
collections/ and search for NUREG—
0561 under “NUREG-Series
Publications.”

The NRC’s NUREGs are not
copyrighted, and NRC approval is not
required to reproduce them.

FOR FURTHER INFORMATION CONTACT: R.
Clyde Ragland, Office of Nuclear
Security and Incident Response, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001; telephone:
301—415-7008; or email:
Clyde.Ragland@nrc.gov.

SUPPLEMENTARY INFORMATION: The NRC
published a final rule in the Federal
Register on May 20, 2013 (78 FR 29519)
(RIN 3150—AlI64), that amended its
security regulations for the transport of
irradiated reactor fuel at § 73.37 of Title
10 of the Code of Federal Regulations
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(10 CFR), ‘“Requirements for Physical
Protection of Irradiated Reactor Fuel in
Transit,” and added a new § 73.38,
“Personnel Access Authorization
Requirements for Irradiated Reactor
Fuel in Transit.” The final rule will be
effective on August 19, 2013.
Documents related to the final rule can
be found at http://www.regulations.gov
by searching on Docket ID NRC-2009—
0163.

Guidance to a licensee or applicant
for implementation of §§ 73.37 and
73.38 is provided in Revision 2 of
NUREG-0561. This NUREG is intended
for use by applicants, licensees, and
NRC staff. Specifically, NUREG-0561
describes methods acceptable to the
NRC staff for implementing the
requirements in §§ 73.37 and 73.38.
Methods and solutions different from
those described in the document are
acceptable if they meet the requirements
in §§73.37 and 73.38, as applicable.

Draft Revision 2 of NUREG-0561 was
made available for public comment on
November 3, 2010 (75 FR 67636). The
NRC received comments from eight
commenters during the comment
period. Two of the commenters
requested extensions to the comment
period and one supported the proposed
rule and the revisions to the NUREG.
The other five commenters requested
clarification and/or changes, but the
requested clarifications/changes related
to the proposed rule, not the NUREG.
Those comments requesting changes to
the rule language were also submitted
during the proposed rule comment
period and were addressed in the final
rule.

Dated at Rockville, Maryland, this 20th day
of May, 2013.

For the Nuclear Regulatory Commission.
Michael E. Rodriguez,

Acting Chief, Fuel Cycle and Transportation
Security Branch, Division of Security Policy,
Office of Nuclear Security and Incident
Response.

[FR Doc. 2013-12600 Filed 5-24-13; 8:45 am)]

BILLING CODE 7590-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 604, 611, 612, 619, 620,
621, 622, 623, and 630

RIN 3052-AC65
Unincorporated Business Entities

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA, we, us, or our)
issues this final rule to establish a

regulatory framework for Farm Credit
System (System) institutions’ use of
unincorporated business entities (UBEs)
organized under State law for certain
business activities. A UBE includes
limited partnerships (LPs), limited
liability partnerships (LLPs), limited
liability limited partnerships (LLLPs),
limited liability companies (LLCs), and
any other unincorporated business
entities, such as unincorporated
business trusts, organized under State
law. The final rule does not apply to
UBEs that one or more System
institutions may establish as Rural
Business Investment Companies (RBICs)
pursuant to the institutions’ authority
under the provisions of title VI of the
Farm Security and Rural Investment Act
of 2002, as amended (FSRIA), and
United States Department of Agriculture
(USDA) regulations implementing
FSRIA. This rule does apply, however,
to System institutions that organize
UBEs for the express purpose of
investing in RBICs.

DATES: This regulation will be effective
30 days after publication in the Federal
Register during which either or both
Houses of Congress are in session. We
will publish a notice of the effective
date in the Federal Register.

FOR FURTHER INFORMATION CONTACT: Elna
Luopa, Senior Corporate Analyst, Office
of Regulatory Policy, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4414, TTY (703) 883—
4056, or Wendy Laguarda, Assistant
General Counsel, Office of General
Counsel, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4020, TTY (703) 883—4056.

SUPPLEMENTARY INFORMATION:
I. Objectives

The objectives of this final rule are to:

e Affirm FCA’s authority to regulate
and examine the System institutions’
use of UBEs, including the authority to
impose any conditions FCA deems
necessary and appropriate on UBE
business activity, and to take
enforcement action against System
institutions whose business operations
use UBEs;

e Prohibit System institutions from
using UBEs to engage in direct lending
or any activity that exceeds their
authority under the Farm Credit Act of
1971, as amended (Act) or circumvents
the application of cooperative
principles;

e Limit the amount of a System
institution’s equity investments in
UBEs;

e Create a process for FCA review and
approval of requests by System

institutions to organize or invest in
UBE:s for certain business activity;

e Establish standards for the proper
and adequate disclosure and reporting
of System UBE activity; and

e Ensure that the System’s use of
UBEs remains transparent and free from
conflicts of interest.

II. Background

The System’s existing investment ?
and incidental powers 2 provide the
authorities for System institutions to
invest in and form UBEs for certain
business activity.

As business models and structures
have evolved under State uniform
statutes governing unincorporated,
largely limited liability business
structures, System institutions, with
FCA approval, have been using their
incidental and investment authorities to
organize and invest in State-chartered
UBE:s to promote collaborative and
expedient initiatives. Since 2009,
System institutions have been
organizing UBEs for the limited
purposes of: (1) Making credit bids at a
foreclosure sale or other court-approved
auction of property collateralizing a
System institution’s loans that are in
default; and (2) holding and managing
acquired property to minimize losses,
protect the property’s value, and limit
potential liability, including taking
appropriate actions to limit the potential
for liability under applicable
environmental law and regulations.? On
a case-by-case basis, FCA has approved
the System’s use of other types of UBEs
for certain business purposes. In view of
the many advantages of UBEs for certain
business activity, on September 13,
2012, FCA published a proposed rule to
establish a regulatory framework for
their continued use. The proposed rule,
which was published for public
comment for 60 days, generated nine
comment letters from the public. After
considering the comments, we now
finalize the proposed provisions as
discussed below. We note that because
this final rule codifies the guidance
contained in FCA Bookletter BL-057,

1 Sections 1.5(15) and 3.1(13)(A) of the Act set
forth the investment authorities for System banks.
Sections 2.2(10) and 2.12(18) of the Act set forth the
investment authorities for System associations. FCA
regulations in subpart E of part 615 imbue service
corporations, chartered under section 4.25 of the
Act, with the same investment authorities as their
organizing System banks and associations.

2 Sections 1.5(3), (15) and (21); 2.2(3), (10) and
(20); 2.12(3), (18) and (19); 3.1(3) and (16) of the
Act.

3FCA Bookletter BL-057, Use of State-Chartered
Business Entities to Hold Acquired Property (April
2, 2009).
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the bookletter is rescinded upon the
effective date of the rule.

We believe this final rule provides a
more uniform approval and oversight
process for the System’s ongoing use of
UBEs. The rule emphasizes that
incidental powers can be neither the
basis for broadening or circumventing a
System institution’s express powers in
carrying on the business of the bank or
association nor used to engage in
activities that are impermissible under
the Act. The delivery of System credit,
services and other products will still
chiefly be provided by System
institutions’ direct use of their express
powers to serve their eligible borrowers
and customers. Without strong
justifications to form a UBE, including
one-member UBEs, System institutions
will continue to conduct all aspects of
their business either directly or through
a service corporation authorized under
section 4.25 of the Act.

In recognizing changing business
practices through the System’s use of
UBESs, we also stress that the
preservation of the System’s member-
focused principles remains paramount.
Therefore, this rule prohibits System
institutions from engaging in any
activity through UBEs that circumvents
the application of cooperative
principles. Further, by limiting the use
of one-member UBEs, the rule
underscores the primarily collaborative
purpose of partnerships and multi-
member limited liability companies
among System institutions to foster
more efficient operations and improved
services to member-borrowers and other
customers.

Finally, to ensure that the System’s
use of UBEs remains transparent to the
public, FCA will post on its Web site the
name and business purpose of UBEs
organized and controlled by one or more
System institutions that are approved
under this rule. Those UBEs subject to
the notice provision will not be posted
on our Web site.

III. Discussion of Comment Letters and
Section-by-Section Analysis of Final
Rule

We received nine comment letters on
the proposed UBE rule. The letters came
from each of the four Farm Credit banks
(CoBank, ACB; AgriBank, FCB; AgFirst
Farm Credit Bank and the Farm Credit
Bank of Texas); two System
associations, Farm Credit Services of
America, ACA and Farm Credit East,
ACA; the Farm Credit Council
(Council), acting on behalf of its
membership; the Independent
Community Bankers of America (ICBA);
and one other member of the public.
These letters contained a number of

constructive comments that resulted in
changes to a number of provisions in the
proposed rule. We made no changes to
the provisions in the proposed rule that
either received no comments or
supportive ones unless otherwise
discussed in this preamble.

General Issues

Four commenters generally support
our efforts to set up a regulatory
framework, with one of these
commenters noting that the framework
should not create a restrictive,
cumbersome process.

In our response to comments on
certain provisions of the proposed rule
(see Specific Issues below), we have
made some changes that will further
streamline the notice and approval
processes.

Of those supporting our effort, one
commenter notes that the System
should be permitted to benefit from the
more formal and flexible UBE structures
now available, and that their use also
helps ensure that System stockholders
are more protected from liability.
Another commenter, while appreciating
FCA'’s recognition of the System’s
authority to organize UBEs for
appropriate business purposes, believes
that FCA currently has an effective
policy framework for UBEs and
questions the purpose of the rulemaking
as adding little overall value. This same
commenter also asserts that the
rulemaking lacks adherence to FCA’s
Policy Statement FCA-PS—59 on
Regulatory Philosophy and suggests that
FCA discontinue the rulemaking to save
unnecessary effort and associated costs
ultimately born by System customers
and shareholders.

FCA’s current practice of considering
requests to organize and invest in UBEs
on a case-by-case basis is no substitute
for the regulatory framework that this
final rule provides. Such a framework
creates a more uniform oversight
process for the System’s continued use
of UBEs; establishes standards that
improve our UBE review and approval
process; reinforces and preserves the
System’s member-focused principles;
promotes collaboration between and
among System institutions in their
organization of UBEs by limiting the use
of one-member UBEs; and brings a
greater level of transparency to the
System’s use of UBEs.

Further, we see no inconsistencies
between this rulemaking and the FCA
Board’s Policy Statement FCA-PS-59
on Regulatory Philosophy.4 Our

4 See, FCA Policy Statement FCA-PS-59,
Regulatory Philosophy (July 8, 2011). This policy
statement may be viewed at www.fca.gov. Under

rulemaking promotes the principles set
forth in FCA-PS-59 in that it supports
achievement of the System’s public
mission, enhances the ability of System
institutions to better meet the needs of
agriculture and rural communities, and
underscores the importance of
cooperative principles for the farmer-
owned Government-sponsored
enterprise. The final rule reinforces
FCA’s obligations to ensure the System’s
safety and soundness by making it clear
that FCA has regulatory, supervisory,
oversight, examination, and
enforcement authority over the System’s
use of UBEs. For all these reasons, we
have continued this rulemaking process
on the basis that the benefits of the rule
outweigh its implementation costs.

In its comment letter, the Council
recognizes that FCA’s goal is to provide
a regulatory framework for UBEs
through which System institutions can
obtain approval either by means of an
advance notice to FCA or through an
approval process. The Council
encourages us to continue to identify
additional circumstances in which the
notice provision can be used and to
streamline the approval process through
guidance provided to System
institutions via a bookletter.

As the Council requests, we anticipate
that we will be adding other kinds of
UBE requests to the notice provision
over time, but are unable to identify
such requests beyond those we already
have in the final rule. As the System
gains more experience with its use of
UBESs, and as we gain more comfort in
such use, we foresee permitting more
types of UBEs to be organized under the
notice provision.

The Council also states its concern
over our use of the term ““cooperative
principles” in the rule, suggesting
instead that we reference the specific
statutory requirements relating to such
principles to avoid disagreement over
what the term means.

Because other parties also commented
on our use of the term ““cooperative
principles,” we address the Council’s
comment in the Specific Issues section
below.

In its comments, the ICBA states its
belief that System institutions do not
have the appropriate legal authority to
form UBESs regardless of their intended
merits, and that FCA has failed to
provide a sound legal basis for
permitting System institutions to form
UBEs. The ICBA states that even FCA
acknowledges this lack of express legal
authority in the Act, relying instead on
the System’s investment authorities as

Quick Links, click on FCA Handbook, and then
click on FCA Board Policy Statements.


http://www.fca.gov

31824

Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/Rules and Regulations

the basis for authorizing the creation of
UBEs. The ICBA recommends that FCA
seek the necessary authorities from
Congress rather than circumventing the
Act by giving it an intentional
misreading. The ICBA also states that
FCA'’s assertion that the formation of
UBEs is appropriate based on
Congressional intent for System
institutions to operate collaboratively so
as to improve the efficiency of their
products and services, is not a legal
basis to allow the System to form
entities not authorized by the Act.

FCA is confident in relying upon the
System’s incidental powers and
investment authorities as sound legal
bases for the System’s use of UBEs. The
System’s incidental powers enable its
institutions to organize non-corporate
affiliates for authorized business
operations in light of currently
accepted, commercially reasonable
practices used by other financial
institutions. FCA has allowed the
formation and use of UBEs where the
use of a service corporation chartered
under section 4.25 of the Act was
neither commercially reasonable or
practical (as in the case of UBEs formed
for acquired property), nor permitted (as
in the case of UBEs formed to offer crop
insurance, a service that is precluded
under section 4.25 of the Act).
Moreover, the UBE structures enable the
System to deliver certain products and
services with enhanced safety and
soundness via entities that address
ownership rights, management,
operations, assumption of liability,
allocation of profits and losses, payment
of taxes, and the limiting of liability.

The ICBA notes that FCA does not
explain why the use of service
corporations, which are permitted under
the Act, fails to provide the flexibility
that System institutions need and that,
in allowing the formation of UBEs under
a ““fairly benign” application and
approval process, the FCA will be
discouraging the System’s future use of
service corporations.

We do not anticipate that System
institutions will refrain from using
service corporations as a result of their
authority to organize UBEs. The UBE
notice, approval, reporting and
disclosure provisions in this rule are in
many ways as comprehensive as the
service corporation review and approval
process and System institutions must
justify the need for their use.

The ICBA also asks that we explain
why we believe System institutions are
permitted to purchase or own crop
insurance agencies and why we are
apparently allowing System institutions
to engage in illegal “tying” schemes in
which farmers are offered lower interest

rates on loans in exchange for
purchasing System provided crop
insurance. The ICBA concludes that the
public deserves more transparency on
this issue.

The ICBA’s contention that System
institutions are not authorized to
provide crop insurance services through
a UBE is misguided. The Act only
prohibits System institutions from
providing insurance services through a
service corporation structure. In fact,
System institutions, both individually
and in coordination with one another,
have long been providing hail and
multi-peril crop insurance to its
borrowers outside of the service
corporation structure. Such services
fulfill a primary purpose of the System,
which is to provide sound, adequate,
and constructive credit and closely
related services to American farmers
and ranchers and their cooperatives for
efficient farming operations. As a
fundamental need for crop farmers, crop
insurance is a closely related service
that System institutions have express
authority to provide under the Act. The
use of UBEs for such purpose will
facilitate the provision of these
important services to System borrowers
and is a significant reason why service
corporations are unable to provide the
flexibility that System institutions need
to fulfill the Act’s purpose. We also note
that section 4.29 of the Act and
§618.8040 of our regulations prohibit
illegal tying arrangements.

Finally, the ICBA disagrees with our
language that Congress intended the
System to provide coordinated services
or products to “rural communities,”
noting its belief that the Act authorizes
the System to provide credit and related
services only to those borrowers
specified in the Act. The ICBA therefore
concludes that all existing UBEs should
be dissolved and/or rechartered under
the guidelines and constraints of
authorized service corporations.

The Act authorizes the System to
provide credit and related services to
eligible persons as specified in the Act.
However, we note that by servicing
eligible borrowers, which includes
providing credit for rural homes,
services closely related to agriculture,
and farm-related businesses, the System
does indeed improve the well-being of
rural communities where the
overwhelming majority of eligible
borrowers live and work. Therefore,
based on the sound legal basis, the
benefits, and the safeguards
incorporated into this final rule, we will
permit the continued use of UBEs
concurrent with the System’s authority
to organize service corporations.

One public commenter thinks the
regulation is out of control and harms
business, but offers no further
elaboration. Without specific comments,
we are unable to address this
individual’s concerns. However, as
stated above, this rule provides
adequate safeguards for the regulation
and oversight of the System’s use of
UBE:s for limited business purposes
authorized under the Act.

Specific Issues

1. Definitions [§ New 611.1151]

We received comments
recommending that two definitions be
added to §611.1151. One commenter
suggested that because the rule
establishes a “necessary or expedient”
standard for use of a UBE, we should
define the term to avoid creating an
uncertain and arbitrary standard.

FCA declines to adopt this
recommendation based on the fact that
this standard, used in all banking
legislation, is meant to provide
flexibility in a System institution’s use
of its incidental authorities. From our
perspective, a definition would narrow
the term to the institution’s detriment
by removing the significant discretion
currently enjoyed by System institutions
to decide what is necessary or expedient
to their business.

This same commenter also suggests
that we define the “unusual and
complex” standard for establishing a
UBE to hold and manage acquired loan
collateral consistent with its usage in
BL-057.

In the final rule, we adopt part of the
commenter’s suggestion by adding a
definition of “unusual and complex
collateral” to §611.1151 that is
consistent with its use in BL-057. This
final rule now defines ‘““‘unusual and
complex collateral” to mean acquired
property that may expose the owner to
risks beyond those commonly
associated with loans, including, but not
limited to, acquired industrial or
manufacturing properties where there is
an increased risk of incurring potential
environmental or other liabilities that
may accrue to the owners of such
properties.

This same commenter also suggests
that we enhance the bookletter
definition to include the concept of
increasing the marketability and
potential value of acquired loan
collateral through the use of a UBE as
well as easing the sale of acquired
property consistent with borrower rights
requirements.

We do not agree that there is a need
to enhance the definition beyond the
one provided in BL-057 as the
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commenter suggests. The final rule
reflects the limited purposes of those
UBEs formed to hold and manage
acquired property: (1) Making credit
bids at a foreclosure sale or other court-
approved auction of property
collateralizing System institutions’
loans that are in default; and (2) holding
and managing acquired property to
minimize losses, protect the property’s
value, and limit potential liability,
including taking appropriate actions to
limit the potential for liability under
applicable environmental law and
regulations. We believe these limited
purposes encompass the goals of not
only protecting, but also enhancing the
property’s value to ease its eventual
sale.

2. Assessing UBE Investments and
Business Activity [New § 611.1152(b)]

One commenter notes that it is
understood FCA would want to recover
examination costs associated with a
System institution’s investments in
UBESs, but states that the proposed rule
fails to define a clear standard or
methodology for adding such costs to
current regulatory assessment
requirements. The commenter notes that
the proposed rule provision appears to
contradict the well-defined regulatory
assessment formula, imposes added
costs, and possibly creates an inequity
by subjecting institutions with UBEs to
double assessments—that is, one on the
equity investment included in total
assets and one on the UBE itself. The
commenter asks that FCA establish a
specific formula for assessing UBEs.

FCA never intended to change the
assessment formula set forth in §607.3.
Consequently, in response to the
commenter’s concern, we have modified
the language in § 611.1152(b) to cite
only to section 5.15 of the Act. The cost
of regulating and examining System
institutions’ activities involving UBEs
will be taken into account under FCA’s
current assessment formula.

3. General Restrictions and Prohibitions
on the Use of UBEs [New §611.1153]

a. Authorized Business Activity Must Be
Necessary or Expedient, as Determined
by the FCA, to the Business of One or
More System Institutions Owning the
UBE. [New §611.1153(a)(1)]

Two commenters object to the
language that would allow FCA to
determine what is necessary or
expedient to the institution’s business,
stating that such language places FCA in
a management role more aptly reserved
for a System institution’s board of
directors or management team. The
commenters state that FCA’s role should

be limited to evaluating a System
institution’s rationale for forming a UBE
and requesting any other information
deemed necessary.

In response to the commenter’s
objection, we have decided to remove
the language “‘as determined by FCA.”
We note, however, that in doing so, FCA
will evaluate an institution’s assessment
that the UBE is necessary or expedient
to the institution’s business in our
review process under the notice or
approval provision. To this end, we
expect a board of directors to
substantiate its statement that the UBE
meets this criterion in its submission to
FCA.

b. Circumvention of Cooperative
Principles [new §611.1153(b)]

We received comments from two
commenters and the Council on this
provision, prohibiting System
institutions from using UBEs to engage
in activities that would circumvent the
application of cooperative principles.
One commenter believes that this
limitation could restrict potential future
innovation that might further enhance
the System’s ability to effectively serve
its mission to agriculture and rural
America. Another commenter states that
since FCA retains the right to approve
or otherwise regulate any and all
investments by System institutions in a
UBE, the limitation is unnecessary to
protect the System’s integrity or its
cooperative principles.

We do not agree with the commenters
that this restriction unnecessarily limits
a System institution’s ability to be
innovative. This rule provides greater
flexibility for System institutions to
collaborate on initiatives to better serve
agriculture and rural America through
innovative and diverse business
structures while respecting the fact
UBEs must operate within the Act and
regulation and cannot have any greater
authority than that of System
institutions. Moreover, the prohibitions
on UBEs making direct loans or
engaging in any other activities that
circumvent cooperative principles
ensure that these primary functions
remain within the corporate charters of
System institutions and the stated
objectives of the farmer-owned Farm
Credit System as set forth in section 1.1
of the Act.

Another commenter objects to FCA’s
implication that System institutions
would engage in activities that might
circumvent the requirements of the Act.
The commenter believes it would be
preferable for FCA to focus on the
statutory requirements relating to
cooperative principles rather than
attempt to define the term by regulation.

This same commenter adds that the
application of cooperative principles
goes beyond and has little to do with
established statutory requirements and,
instead, “. . . encompasses a way of
doing business that is the responsibility
of the membership, directors, and
management to determine how best to
implement for their individual
institution.” To avoid creating
confusion with clear legal requirements
and dictating how members should run
their cooperatives, the commenter
recommends that we drop the term
““‘cooperative principles” and replace it
with a more technically precise term
such as “circumvention of the Act’s
requirements.” Another commenter
suggests that the term “cooperative
principles” make specific reference to
the specific statutory requirements for
the System’s cooperative structure by
citing to the Act’s provisions on stock
ownership, patronage, and borrower and
voting rights.

After considering the foregoing
comments, FCA has decided not to
remove this restriction from the final
rule. We agree, in part, with one of the
commenters that certain cooperative
principles may go beyond the statutory
and regulatory provisions relating to the
System’s cooperative structure to also
encompass ‘‘a way of doing business”
that is in some measure left to an
institution’s member-owners. FCA
Board Policy Statement FCA—PS—80 on
cooperative operating philosophy
underscores that cooperative principles
are an integral part of the System’s
cooperative structure under the Act and
therefore requires an institution to
conduct its business with this member-
focused perspective in mind.? For this
reason, we are removing the “as
determined by FCA” language from this
provision in the final rule but point out
that in our review process under the
notice and approval provisions, FCA
must be satisfied that an institution has
adequately demonstrated that its use of
a UBE will not contravene cooperative
principles. Therefore, we expect an
institution’s board to substantiate in its
statement to FCA that the UBE’s service,
function, or activity will not circumvent
cooperative principles.

5 See, section 1.1(a) of the Act and FCA Policy
Statement FCA-PS-80, Cooperative Operating
Philosophy—Serving the Members of Farm Credit
System Institutions (October 14, 2010). This policy
statement may be viewed at www.fca.gov. Under
Quick Links, click on FCA Handbook, and then
click on FCA Board Policy Statements. Sections
611.350, 615.5220, and 615.5230 of our regulations
also address cooperative principles.
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c. Transparency and the Avoidance of
Conflicts of Interest [new §611.1153(c)]

The ICBA and one other commenter
offered suggestions on this provision
requiring that the business between the
System institution and the UBE remain
transparent and free from conflicts of
interest. One commenter indicates
support of the need to maintain a clear
separation of UBEs from their parent
organizations, but is concerned that the
term “‘commingling” could be
misconstrued and inappropriately
applied. The commenter provides the
example of an institution and its UBE
sharing the same physical resources,
which might be construed as an
improper “commingling,” even though
their internal controls maintain
appropriate levels of separation. The
commenter adds that unless
commingling results in a piercing of the
corporate veil or a clear conflict of
interest, the proper sharing of resources
should not be restricted so that existing
resources can be fully leveraged.

The restriction in the proposed rule
states that business transactions,
accounts, and records of the UBE are not
to be commingled with those of the
System institution. We want to clarify
that this restriction does not prevent the
use of the same physical resources as
long as the transactions, records and
accounts are separately accounted for
and adequate internal controls are in
place to ensure such separation. For
these reasons, we see no need to change
the language in the final rule.

The ICBA supports all transparency
requirements but believes they should
include all UBEs and allow for the
public review of UBE documents to
ensure that laws are being followed.

We note that the System’s use of UBEs
will be made transparent to the public
under FCA’s plan to post on its Web site
the name and business purpose of UBEs
organized and controlled by one or more
System institutions that are approved
under the rule. We do not agree with the
ICBA’s suggestion that the transparency
provision should allow for public
review of UBE documents to ensure a
UBE’s compliance with the law. It is
FCA'’s responsibility rather than that of
the general public to determine that a
System institution has properly
established a UBE and is complying
with applicable law and regulation.

d. Prohibition on UBE Subsidiaries [new
§611.1153(f)]

Two parties commented on the
prohibition on creating UBE
subsidiaries. One commenter stated that
the prohibition removes needed
flexibility to manage acquired property

associated with syndicated,
participated, or other loan transactions
where it may be more workable for each
investor’s pro rata interest in the
acquired property to be held in a
separate subsidiary of the parent UBE.
According to the commenter, such an
arrangement would avoid difficult
negotiations relating to management
agreements and ownership structures.
Since ownership interests in the UBEs
would be clear and unambiguous, the
commenter believes that FCA’s
examination process in looking at this
subsidiary structure would not be
difficult. The second commenter
generally supports our limitation on use
of multi-layered UBEs but urges us to
consider comments from others in
dealing with acquired property
associated with syndicated loans and
other complex multi-owner situations.
We are persuaded by the comments
that we should allow some flexibility in
the final rule for those acquired
property UBEs involving both System
and non-System lenders. Therefore, we
are permitting an exception to the
prohibition on UBE subsidiaries by
allowing System institutions to establish
UBEs as subsidiaries of an acquired
property UBE to hold each investor’s
pro rata interests in acquired property
provided that the loan collateral at issue
involves multi-lender transactions that
include System and non-System
institutions. This exception is not
available when the acquired property is
owned solely by System institutions. In
those instances, System institutions can
effectively work through the partnership
or management agreements to establish
their pro rata interests within the single
UBE while still protecting their limited
liability.
e. Limit on Amount of Equity
Investments in UBEs [new
§611.1153(h)]

We received a comment from the
ICBA and one other comment on this
provision, which limits a System
institution’s aggregate amount of equity
investments in UBEs to one percent of
its total loans outstanding, calculated at
the time of each investment. One
commenter remarked that the limit is
too small, especially for smaller
institutions, and will result in
unnecessary requests for exemptions.®

We decline to increase the aggregate
limit based on our belief that small
associations should take a more
cautious approach in determining
whether to establish a UBE for certain

6 This limit does not apply to a System
institution’s equity investment in an acquired
property UBE.

business activity. Moreover, given the
small number of UBEs currently
affiliated with System institutions, we
do not believe this limit will result in

an overwhelming number of requests for
exceptions.

The ICBA does not agree that FCA
should be able to make exceptions to
restrictions listed in the proposed rule,
stating that such exceptions create the
appearance that we would favor some
institutions over others. The ICBA
suggests that FCA go through a public
comment process to make any
additional changes to the methodologies
in the regulations.

As proposed, this final rule allows
only two instances where FCA is able to
make exceptions to the restrictions on a
case-by-case basis. The first exception is
in this provision § 611.1153(h) at issue.
It allows FCA to set either a higher or
lower limit than the one-percent
aggregate equity investment limit based
on safety and soundness or other
relevant concerns. The second
exception is in §611.1153(i), in which
System institutions are prohibited from
making an equity investment in a third-
party UBE except as FCA may authorize
under § 615.5140(e) for de minimis and
passive investments.” We do not agree
with the ICBA that these two exceptions
create an appearance that we are
favoring some System institutions over
others. As an arm’s-length regulator, we
must carry out our oversight
responsibilities with impartiality,
providing equal access and
consideration to all System institutions.
We would determine such exceptions
according to these principles. Our final
rule will retain the foregoing exceptions,
which we deem necessary for safety and
soundness concerns.

f. Limitation on Non-System Equity
Investments [new § 611.1153(j)]

Four respondents provided comments
on this provision, which limits non-
System investment in a System-owned
UBE to 20 percent of total equity. One
commenter thought the limit could be
an issue for a loan syndicated to non-
System lenders, which, if the loan
became distressed, might force a System
institution to buy out a commercial
bank’s interest.

At the outset, we note that this 20-
percent outside investment limitation
applies only to those UBEs organized to
provide limited services integral to a
System institution’s daily internal
operations, such as fixed asset,
electronic transaction, or trustee

7 Such requests will be considered on a case-by-
case basis outside of this final rule in accordance
with the requirements of § 615.5140(e).
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services. Further, the UBE operating
agreement would address the process
for an outside investor to extricate itself
from the UBE based on financial or
other reasons.

Another commenter contends that a
System UBE should be able to attract
and leverage outside ownership as long
as the System institution controls it and
FCA retains full authority over it. This
same commenter suggests increasing
outside ownership to 50 percent. A
third commenter asks FCA to reexamine
the limitation as well.®

Contrary to the suggestions of these
commenters, we see no justification for
expanding outside ownership beyond
the 20 percent of total equity that is
permitted for those UBEs performing
limited services considered integral to a
System institution’s daily internal
operations. Were we to increase outside
ownership to 50 percent, as one
commenter suggests, the System would
no longer be a majority owner. Given
that the outside investor authority for
service corporations (where non-System
ownership is also limited to 20 percent
of total equity) has yet to be exercised
by System institutions in the 12 years
that they have had this regulatory
authority, we see no need to increase
the 20-percent cap in this final rule.

In contrast to the other commenters,
the ICBA opposes allowing non-System
persons or entities to invest in a System-
controlled UBE, arguing that the Act
does not authorize outside investments
in service corporations or in UBEs. It
notes that outside investments violate
cooperative principles, would be
unmanageable for FCA to regulate and
examine, pose safety and soundness
risks, and raise questions on voting
rights due to the non-member status of
third-party investors.

The FCA has permitted this same
level of non-System equity investment
in System-owned service corporations
under FCA regulations (see
§611.1135(b)) based on our
determination that such a minority level
would not jeopardize the cooperative
structure of a System institution or its
associated principles, be unmanageable
to regulate or examine, or negatively
affect the safety and soundness of the
institution. Nor do we agree with the
ICBA’s contention that this exception
would jeopardize cooperative principles
or create a safety and soundness risk.
With regard to voting rights for non-
System investors, we note that the
partnership or membership agreement
would control how decisions are made

8 FCA notes that this restriction does not apply to
acquired property UBEs that often involve System
and non-System lenders.

within the UBE for the majority and
minority equity holders. We emphasize
that the voting rights established within
the UBE will have no effect on the
voting rights of the member/borrowers
of the System institution itself. For all
the foregoing reasons, FCA has retained
this limited outside investment
authority as proposed.

4. Notice of Equity Investments in UBEs
[New §611.1154]

FCA received 11 comments on
various provisions of § 611.1154. The
ICBA opposes the notice provision
entirely and believes all requests for
UBE formations should be made
through the approval provision. The
ICBA adds that allowing some System
institutions to provide notice only is
discriminatory in that it favors the large
institutions, serves no legitimate
purpose, and appears to violate
cooperative principles.

FCA does not believe the notice
provision favors the large System
institutions, serves no legitimate
purpose, or violates cooperative
principles. The eligibility for providing
notice of a UBE formation versus
submitting an approval application is
based on the type of business activity,
function or service being conducted in
the UBE, all of which has no bearing on
the size of a System institution. A
number of System institutions, differing
in size, have been using UBEs for
acquired property and to provide hail
and multi-peril crop insurance without
jeopardizing cooperative principles or
otherwise putting the institutions at
risk. Based on the experience gained by
the System in using UBEs for such
purposes, and FCA’s consequent
experience in overseeing such UBEs, we
see no reason for such UBEs to be
subject to an approval process. The
notice provision serves the purpose of
avoiding unnecessary administrative
burdens and costs and has therefore
been retained in this final rule.

We summarize the remaining
comments under the relevant sections
that follow.

a. Applicability [New § 611.1154(a)]

The proposed rule included a notice
provision available only to System
institutions with a Financial Institution
Rating System (FIRS) rating of 1 or 2.
Those with lower FIRS ratings would
have been required to request FCA
approval of the proposed UBE under
§611.1155. One commenter remarks
that requiring prior approval for an
institution to use a UBE to hold and
manage acquired property increases the
time and expense needed to manage the
assets. The commenter references a

statement in BL-057 that it is generally
inappropriate for FCA to provide prior
approval or concurrence regarding
decisions on use of UBEs for acquired
property purposes.

We note that System institutions,
regardless of FIRS ratings, have
organized UBEs to hold and manage
acquired property since the bookletter’s
issuance in 2009 without negative
consequences. Therefore, FCA agrees to
remove the FIRS rating restriction
altogether from the notice provision
based on our more considered belief
that such a restriction is unnecessary to
ensure that such UBEs will not put an
institution at further risk. We retain the
requirement, however, that System
institutions notify FCA of their intent to
form an acquired property UBE. This
notice allows us to keep track of such
UBEs and to ensure that their use will
help the institution manage its acquired

property.
b. Notice Requirements [New
§611.1154(h)]

Our proposed rule requires System
institutions to provide notice to FCA 20
business days in advance of making an
equity investment in a UBE. Five
commenters said that 20 business days
was excessive. These commenters stated
that because decisions to hold acquired
property often occur within a relatively
short span of time after commencing a
collection/foreclosure action, requiring
at least 20 business days for an advance
notice is inconsistent with the need to
reach a quick resolution. One
commenter suggests a standard that is
““as soon as is reasonably practicable,”
but not less than 5 business days prior
to formation. Other commenters note
that the 20 business days advance notice
is too restrictive and that System
institutions need to be able to respond
in a timely manner to decisions made by
lender groups and borrowers relating to
a collection of large syndicated loans.

FCA has considered the foregoing
concerns related to the 20 business days
advance notice and, consequently, has
adopted a 10 business day advance
notice requirement in this final rule. We
believe that a 10 business-day review is
a fair compromise between the proposed
20 business-day review and the
requested 5-day review, which is not
sufficient for FCA purposes. The notice
provision allows us time to review the
documentation provided by the System
institution. Should we find
noncompliance issues or safety and
soundness concerns, FCA will notify the
institution before the notice period ends
that it must delay the UBE’s formation
and submit an application for approval
under §611.1155. We are adding this
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requirement to the notice provision as a
counterbalance to our removing the
FIRS restriction and decreasing by half
the number of business days required
for the notice. This requirement is now
found at §611.1154(d).

c. A Certified Resolution of the System
Institution’s Board of Directors [New
§611.1154(b)(3)]

We received several comments on the
requirement to submit a certified board
resolution under the notice provision.
One commenter believes that the board
resolution requirement is too
prescriptive and inappropriately
dictates how boards must conduct their
oversight responsibilities. The
commenter adds that it has long been an
acceptable governance standard for the
board of directors to adopt a policy
authorizing management to conduct
certain activities within established
limits, controls, and reporting
requirements. Such a practice,
according to the commenter, would
ensure timely and appropriate use of
authorities when management must act
quickly. The commenter suggests that
FCA allow System institutions to follow
this business practice and use a policy-
based approach.

FCA strongly believes that the
System’s authority to organize UBEs
rises to the level of board action. As the
body that is ultimately held accountable
for an institution’s actions and
outcomes, we believe that it is both
appropriate and necessary for System
boards to approve the investment in,
and business activity of, a UBE.
Moreover, we do not believe that a
board policy in this area is an adequate
substitute for this rule. While a policy-
based approach may be appropriate for
administering a program, it is not
relevant to the formation of a UBE,
which requires FCA’s advance review or
approval. However, we encourage
System boards to develop policies on
the use of UBEs that might include
reporting requirements on UBE activity
to the board and other internal controls
ensuring that UBE activity remains in
compliance with the requirements of
this rule.

Another commenter is concerned
with the level of board involvement in
forming UBEs when they are used to
hold and manage acquired property,
stating that requiring certified board
resolutions for every investment in an
acquired property UBE is burdensome
and may cause delays in the collection/
foreclosure process.

We understand that requiring a
certified board resolution each time an
institution organizes a UBE to hold and
manage acquired property in which

unusual and complex collateral is
involved could become burdensome and
possibly cause disruptions in the
collection and foreclosure process. To
ease these concerns, this final rule
allows the board of directors to adopt a
blanket certified resolution that would
cover all acquired property UBEs that
the institution may form. This “blanket
resolution,” as we refer to it, must be
filed with FCA with each advance
notice of an acquired property UBE.
This requirement is now found at
§611.1154(b)(3). We note that the use of
this blanket resolution is applicable
only for the acquired property UBEs.
Notices of hail and multi-peril crop
insurance UBEs, and those UBEs added
to the notice provision by FCA in the
future, will still require a separate and
timely certified board resolution.

d. A Statement From the Board of
Directors [new §611.1154(b)(5)]

Three commenters remarked that
requiring a separate board-adopted
statement is inefficient, ineffective,
unnecessary, and bureaucratic and that
FCA should allow the statement to be
addressed within the context of a board
adopted policy instead. One commenter
believes that the restrictions and
prohibitions required as part of the
board statement in paragraph (b)(5)(vi)
unnecessarily restrict potential future
innovation that could further enhance a
System institution’s ability to effectively
serve its mission to agriculture and rural
America and is simply not necessary to
protect the System’s integrity or its
cooperative principles.

As with the board resolution, FCA
believes that it is both appropriate and
necessary for the board to affirm that the
UBE will operate in accordance with
certain requirements and restrictions in
the rule. This statement provides that a
UBE cannot be used to make direct
loans, perform any functions, services or
engage in any activities that the System
institution itself is not authorized to
carry out under the Act and regulations
or to exceed the stated purpose of the
UBE as set forth in its articles of
formation. The statement also provides
board support that the UBE is necessary
or expedient to the institution’s
business and will operate with
transparency, free from conflicts of
interest, and in accordance with
applicable law.

Also, we are perplexed by the
comment that § 611.1154(b)(5)(vi)
unnecessarily restricts System
institutions’ potential future innovation.
This provision provides that UBEs will
not engage in direct lending or exceed
their stated purpose. These directives
parallel the limits on service

corporations formed under section 4.25
of the Act. As previously discussed, this
rule gives System institutions yet
another means to conduct certain
business activity through expedient and
efficient business structures while
retaining the primary functions of a
System institution within its federal
charter, subject to all statutory and
regulatory restrictions. The System’s
desire to innovate is necessarily
restricted by applicable law, regulation,
and safety and soundness concerns.

Although we are retaining the board
statement, we clarify in the final rule
that a separate board action is not
required for the statement. By approving
and adopting its resolution, the board
will also be approving the board
statement included with the certified
resolution.

Finally, we note that the regulation
does not require a board statement for
acquired property UBEs that are filed
under the notice provision. Under the
notice provision, the board statement is
required only for those UBEs organized
to provide hail or multi-peril crop
insurance or other functions, services,
or activities that FCA may allow to be
filed under the notice provision in the
future (see §611.1154(b)(5)).

In the final rule, we are moving the
board statement requirement from
§611.1154(b)(5) to § 611.1154(b)(4) so
that the certified board resolution and
the board statement appear in sequence.
As a result of this technical change, the
requirement for a letter from the funding
bank approving the institution’s equity
investment in the UBE is being moved
to § 611.1154(b)(5).

e. Funding Bank Approval Letter [new
§611.1154(b)(4)]

In the final rule, we are moving the
requirement for the funding bank’s
approval of the equity investment to
§611.1154(b)(5). Moreover, to alleviate
the need for the funding bank to
approve each association’s equity
investment in a UBE organized to hold
and manage unusual or complex
collateral associated with loans, we are
allowing a funding bank to provide a
blanket approval letter for all such UBEs
that its district associations may invest
in or organize.

f. Supplementation or Omission of
Information [new §611.1154(c) and
§611.1155(b)]

We received one comment that this
provision creates ambiguity and
uncertainty as to what information a
System institution should provide in
order to establish or invest in UBEs.

The requirements in both the notice
and approval provisions clearly state
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what we expect System institutions to
provide. However, because we cannot
anticipate all the reasons for UBE use,
this provision gives FCA the flexibility
to ask for additional information on
unusual or complex applications or to
permit the omission of certain
information on less complex
applications. Therefore, we have
retained this provision in the final rule,
which provides needed flexibility
affecting the clarity of the notice or
approval process.

5. Approval of Equity Investments in
UBEs [new §611.1155]

a. Request [new §611.1155(a)]

Two commenters claim that the
proposed rule fails to require timely
action or response by FCA on any
request. The commenters believe that
FCA should hold itself to a reasonable
timeframe to approve or deny any
request, consistent with the 60-day
requirement for merger applications.

Although we decline to add a
provision in the final rule requiring FCA
action by a certain time, it is FCA’s
practice to act within 60 business days
of the receipt of a complete approval
request whenever feasible. We note that
the 60-day requirement for action on
mergers is a statutory requirement.®
There is no statutory time limit on most
approval requests coming before the
Agency.

b. A Certified Resolution of the System
Institution’s Board of Directors [new
§611.1155(a)(4)]

We received the same comments on
the requirement for a certified board
resolution under the approval provision
as we did under the notice provision.
We refer you to § 611.1154(b)(3) above
for a discussion of these comments. For
all the reasons stated in our discussion
of the comments under the Notice
provision, we have retained the
requirement for a certified board
resolution under this approval
provision.

c. A Statement From the Board of
Directors [new §611.1155 (a)(6)].

Similarly, comments on the board
statement, which is required under both
the notice and approval provisions,
were summarized under the notice
provision in § 611.1154(b)(5). No new or
additional comments were made on the
board statement in this section.

9 This 60-day statutory time limit in section 7.11
of the Act also applies to termination of a System
institution’s status as a member of the System,
dissolutions, and transfer of lending authority. In
the latter case, all transfers of lending authority
from banks to federal land bank associations and
agricultural credit associations have occurred.

As we explained in our response to
the comments on the notice provision in
proposed §611.1154(b)(5), we are
retaining the board statement
requirement but clarify that we are not
requiring a separate board action for the
statement. In adopting its resolution, the
board also will be approving the board
statement included with the certified
resolution.

In the final rule, we are combining the
certified board resolution and board
statement requirements into
§611.1155(a)(4). As a result of this
technical change, the requirement for a
letter from the funding bank approving
the institution’s equity investment in
the UBE is being moved to
§611.1155(a)(5).

d. Denial of a Request [new
§611.1155(c)]

One commenter believes that FCA
should establish clear and transparent
regulatory standards for denial of a bona
fide request. Otherwise, a denial could
be arbitrary and capricious and subject
to the personal views of FCA staff.

With respect to establishing standards
for denial of a request, we have not
included such standards in the final
rule because we are unable to anticipate
all the reasons for denying a request. By
law, FCA is obligated to act in a
reasoned, impartial, and equitable
manner in its approval and denial
actions. Should a System institution
believe that we failed to do so, our
decision may be judicially challenged
based on the arbitrary and capricious
standard. Therefore, should we deny a
request, our reasons for denial will be
made clear after careful, impartial and
judicious consideration.

6. Ongoing Requirements [new
§611.1156]

One commenter suggests that we
replace the word ““interest” in
§611.1156(a) with the word
“investment.” We decline to make the
change because the word “interest” is
broader in meaning and connotes not
only the institution’s equity investment
in the UBE, but also interests such as
that of preserving the operations of the
UBE’s ongoing business, maintaining
good customer relationships, and
avoiding reputational risk.

a. Divestiture [new §611.1156(b)—(d)]

Three commenters remarked on the
divestiture provisions. One commenter
believes that the provisions are
redundant and confusing and suggests
that we combine them into one
standard. This commenter also is
concerned that FCA’s authority to
require divestiture without a suitable

cause should be restricted and suggests
that FCA establish standards for a
divestiture order. Another commenter,
remarking on the same subject, is
concerned that §611.1156(c) allows
FCA to require divestiture at any time
without any triggering event, thus
resulting in a complete loss to the
institution. The commenter
recommends that we delete paragraph
(c) from the rule.

In response to these comments, we
have deleted some and combined other
paragraphs of § 611.1156(b) in this final
rule to eliminate the redundancy in the
divestiture provisions. However, we
have retained the provision that allows
FCA to direct a System institution to
divest of its investment in a UBE. We
note that this provision mirrors the
discretion retained by FCA for those
UBEs that we have approved on a case-
by-case basis. Such approvals are
subject to a condition giving FCA the
right to order a divestiture without a
pre-determined triggering event. As we
are unable to anticipate all the
conditions that might trigger the need
for divestiture, we retain this authority
in the final rule.

The ICBA agrees with FCA that a
System institution must divest its
ownership interest or withdraw as a
member or partner from any UBE if a
non-System entity takes control of the
UBE. However, the ICBA comments that
the divestiture should take place within
a period not to exceed 6 months with a
right to appeal for an extension of not
more than 3 months should more time
be needed. Finally, the ICBA adds that
such a time limit should apply to
divestitures of all UBEs, including those
that have no non-System ownership.

We understand the ICBA’s timeliness
concerns. However, we decline to set a
specific time limit for divestiture given
that investments in UBEs are generally
not liquid or marketable. Moreover,
there may be legal or practical
impediments to divesting within a
particular timeframe depending on the
nature and ownership structure of the
UBE. Although we are not imposing a
time requirement in the regulation, we
expect System institutions to act
expeditiously and may specify a time
limit when FCA directs divestiture.

7. Grandfather Provision [new
§611.1158]

a. Scope [new §611.1158(a)l

We received several comments on the
scope of the provision that allows those
existing UBEs that received specific,
written approval by the FCA prior to the
effective date of this final rule, as well
as existing acquired property UBEs, to
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be grandfathered under the rule. Two
commenters expressed support for this
provision and one commenter asks that
FCA confirm that all existing UBEs are
effectively grandfathered and may
continue current or intended business
activities.

In response to the request that FCA
confirm that all existing UBEs are
grandfathered, we specifically stated in
the proposed rule, and retain the same
language in the final rule, that “those
UBE formations or equity investments
that received specific, written approval
by FCA prior to the effective date of this
regulation” are grandfathered as well as
those UBEs organized to acquire and
manage unusual or complex collateral
associated with loans. If a System
institution is unsure as to whether a
UBE’s formation or investment in a UBE
meets this criterion, it should contact
FCA for confirmation.

The ICBA, on the other hand, opposes
the grandfathering of existing UBEs,
stating that such a practice adds greater
risk to the System and undermines
safety and soundness standards.

We do not agree with the ICBA’s
comments opposing the grandfather
provision. All grandfathered UBEs were
subject to a careful review process,
including a review of the System
institution’s safety and soundness. To
subject them anew to the notice or
approval requirements of the rule would
violate the principles of due process.
We note that, although exempt from the
notice and approval provisions in the
rule, grandfathered UBEs will remain
subject to their conditions of approval
and will be subject to the ongoing and
disclosure and reporting requirements
in the rule as set forth in
§611.1158(b)(2).

b. System Institutions’ Obligations [new
§611.1158(b)]

Two commenters asked the FCA to
adopt a materiality threshold on the
degree of change that would trigger an
approval request for a grandfathered
UBE. One commenter believes it is
unreasonable to think that business
activity, ownership interests in, or
control of any UBE will remain static
over time and that any change or
expansion to these attributes requiring
an advance notice to FCA would create
a burdensome and restrictive process.
The same commenter states that the 20
business days advance notice is
burdensome, restrictive, and may be
impossible to achieve.

One commenter asks that FCA create
a process for System institutions to
invest, divest and/or reinvest in
grandfathered UBEs.

In response to these comments, we
have modified §611.1158(b)(3) in the
final rule to change the advance notice
requirement from 20 business days to 10
business days consistent with our
change to the advance notice provision
in § 611.1154. Also, in response to the
request for more clarity on what changes
or expansions would trigger an advance
notice, the final rule provides that an
advance notice is required for any of the
following occurrences in a
grandfathered UBE: (1) A change or
expansion of the authorized business
activity, service or function of the UBE;
(2) an introduction of non-System
ownership to the UBE or an increase in
the current level of non-System
ownership in the UBE, to the extent
such ownership is authorized under the
final rule; or, (3) a change in control of
the UBE as we define the term ‘““control”
in the rule. The purpose of the advance
notice is to inform FCA of a change or
expansion that meets one or more of the
foregoing criteria now included in this
final rule. If FCA determines, upon
review, that the proposed change or
expansion is material, we will notify the
System institution before the end of the
advance notice period that it may not
proceed with the proposed change or
expansion before submitting a request
for approval under § 611.1155. We have
added this clarifying language to the
final rule in §611.1158(b)(4).

In response to the commenter’s
request that we provide a process in the
rule for System institutions wanting to
invest, divest, or reinvest in
grandfathered UBEs, we have modified
§611.1158 to include such a process in
§611.1158(c). A System institution
asking to invest for the first time in a
grandfathered UBE or an institution that
had divested its previous equity
investment and wants to reinvest in a
grandfathered UBE must follow either
the notice provision in §611.1154 or the
approval provision in §611.1155,
depending on the UBE’s business
purpose. Not all requirements will
apply under either the notice or
approval provisions to the requesting
System institution because the UBE is
already established and is grandfathered
under the rule. Consequently, FCA
expects to allow the omission of some
information under our discretion to do
soin §§611.1154(c) and 611.1155(b) of
the rule. If a System institution chooses
to divest its equity investment or
withdraw as a partner or member in a
grandfathered UBE, it is expected to
follow the requirements of the UBE’s
membership or partnership agreement.
FCA also retains its right to require an
institution to divest its equity interest in

a UBE under the provisions of
§611.1156.

8. Disclosure and Reporting
Requirements [§611.1157]

Because all System institutions
organizing or investing in a UBE under
the notice or approval provisions must
also comply with the disclosure and
reporting requirements of this section,
we have deleted proposed § 611.1154(d)
of the notice provision, which included
the same requirement.

9. Contents of the Annual Report to
Shareholders [§620.5(a)(11)]

FCA is making a technical correction
to this section by moving the annual
disclosure requirement on UBEs from
§620.5(a)(11) to §620.5(a)(12) in this
final rule. This change is necessary
because the final rule on Compensation,
Retirement Programs, and Related
Benefits included a new disclosure
provision in § 620.5(a)(11).

Two commenters believe the
disclosure requirements are overly
prescriptive and that System
institutions should determine the nature
of the disclosure based on the relative
materiality of the UBEs being disclosed.
One commenter saw no value in listing
the names of all UBEs formed to hold
acquired property and suggested the
disclosure be limited to the number of
UBEs formed for that purpose.

To ensure transparency and
meaningful disclosure, FCA retains the
disclosure requirements as proposed.
FCA believes that shareholders should
be informed of the extent to which their
institutions’ functions, services, or
activities are being provided by State-
organized or State-chartered non-System
entities (the UBEs), the identity of these
entities, their purpose and scope of
activities, and their relationship to the
institution itself. We also believe it is
appropriate to vary the level of required
disclosure depending on the purpose of
the UBE rather than the relative
materiality of a UBE, as one commenter
suggested. Finally, as member-owned
and member-controlled cooperatives,
System boards of directors and
executive management have an
obligation to engage and communicate
with their member-owners through
financial reports that provide
transparent and relevant information on
the results of the institution’s business
operations over the previous year.10
Such annual disclosures, which inform
the member-owners of the extent of the
System institution’s activities

10 See section 5.17(a)(8)of the Act; section 514 of
the Farm Credit Banks and Associations Safety and
Soundness Act of 1992; and §§620.3, 620.5, 630.5,
and 630.20 of FCA regulations.
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conducted through UBEs, are not overly
burdensome or without merit.

IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the Farm Credit System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, Farm Credit System
institutions are not ‘‘small entities” as
defined in the Regulatory Flexibility
Act.

List of Subjects

12 CFR Part 604
Sunshine Act.

12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 612

Agriculture, Banks, banking, Conflict
of interests, Crime, Investigations, Rural
areas.

12 CFR Part 619

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 620

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 621

Accounting, Agriculture, Banks,
banking, Penalties, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 622

Administrative practice and
procedure, Crime, Investigations,
Penalties.

12 CFR Part 623

Administrative practice and
procedure.

12 CFR Part 630

Accounting, Agriculture, Banks,
banking, Organization and functions
(Government agencies), Reporting and
recordkeeping requirements, Rural
areas.

For the reasons stated in the
preamble, parts 604, 611, 612, 619, 620,
621, 622, 623, and 630 of chapter VI,
title 12 of the Code of Federal
Regulations are amended as follows:

PART 604—FARM CREDIT
ADMINISTRATION BOARD MEETINGS

m 1. The authority citation for part 604
continues to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2243, 2252).

§604.420 [Amended]

m 2. Section 604.420 is amended by
removing the words “service
organizations” in paragraph (i)(1) and
adding in their place, the words
““service corporations chartered under
the Act”.

PART 611—ORGANIZATION

m 3. The authority citation for part 611
is revised to read as follows:

Authority: Secs. 1.2, 1.3, 1.4, 1.5, 1.12,
1.13, 2.0, 2.1, 2.2, 2.10, 2.11, 2.12, 3.0, 3.1,
3.2,3.3,3.7,3.8, 3.9, 3.21, 4.3A, 4.12, 4.12A,
4.15, 4.20, 4.21, 4.25, 4.26, 4.27, 4.28A, 5.9,
5.17, 5.25, 7.0-7.13, 8.5(e) of the Farm Credit
Act (12 U.S.C. 2002, 2011, 2012, 2013, 2020,
2021, 2071, 2072, 2073, 2091, 2092, 2093,
2121, 2122, 2123, 2124, 2128, 2129, 2130,
2142, 2154a, 2183, 2184, 2203, 2208, 2209,
2211, 2212, 2213, 2214, 2243, 2252, 2261,
2279a—2279f-1, 2279aa—5(e)); secs. 411 and
412 of Pub. L. 100-233, 101 Stat. 1568, 1638;
sec. 414 of Pub. L. 100-399, 102 Stat. 989,
1004.

§611.1130 [Amended]

m 4. Section 611.1130 is amended in the
first sentence of paragraph (a) by
removing the words “service
organizations organized under the Act”
and adding in their place, the words
““service corporations chartered under
the Act”.

m 5. Revise the heading of subpart I to
read as follows:

Subpart I—Service Corporations
§611.1136 [Amended]

m 6. Section 611.1136 is amended by:
m a. Revising the section heading;
m b. Removing the words “and
unincorporated service organizations”
in paragraph (c);
m c. Removing the words “service
organization” or ‘‘service organizations”
each place they appear and adding in
their place, the words “‘service
corporation” or “service corporations”
respectively.

The revision reads as follows:

§611.1136 Regulation and examination of
service corporations.
* * * * *

m 7. Add a new subpart ], consisting of
§§611.1150-611.1158, to read as
follows:

Subpart J—Unincorporated Business

Entities

Sec.

611.1150 Purpose and scope.

611.1151 Definitions.

611.1152 Authority over equity investments
in UBEs for business activity.

611.1153 General restrictions and
prohibitions on the use of UBEs.

611.1154 Notice of equity investments in
UBEs.

611.1155 Approval of equity investments in
UBEs.

611.1156 Ongoing requirements.

611.1157 Disclosure and reporting
requirements.

611.1158 Grandfather provision.

Subpart J—Unincorporated Business
Entities

§611.1150 Purpose and scope.

(a) Purpose. This subpart sets forth
the parameters for one or more Farm
Credit System (System) institutions to
organize or invest in an Unincorporated
Business Entity (UBE) in accordance
with the Farm Credit Act of 1971, as
amended (Act).

(b) Scope. Except as authorized under
these regulations, no System institution
may manage, control, become a member
or partner, or invest in a State-organized
or chartered business entity. This
subpart applies to each System
institution that organizes or invests in a
UBE, including a UBE organized for the
express purpose of investing in a Rural
Business Investment Company. This
subpart does not apply to UBEs that one
or more System institutions have the
authority to establish as Rural Business
Investment Companies pursuant to the
provisions of title VI of the Farm
Security and Rural Investment Act of
2002, as amended (FSRIA) and United
States Department of Agriculture
regulations implementing FSRIA.

§611.1151 Definitions.

For purposes of this subpart, the
following definitions apply:

Articles of formation means
registration certificates, charters, articles
of organization, partnership agreements,
membership or trust agreements,
operating, administration or
management agreements, fee agreements
or any other documentation on the
establishment, ownership, or operation
of a UBE.

Control means that one System
institution, directly or indirectly, owns
more than 50 percent of the UBE’s
equity or serves as the general partner
of an LLLP, or constitutes the sole
manager or the managing member of a
UBE. However, under generally
accepted accounting principles (GAAP),
the power to control may also exist with
a lesser percentage of ownership, for



31832

Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/Rules and Regulations

example, if a System institution is the
UBE’s primary beneficiary, exercises
significant influence over the UBE or
establishes control under other facts and
circumstances in accordance with
GAAP. Under this definition, a System
institution also will be deemed to have
control over the UBE if it exercises
decision-making authority in a principal
capacity of the UBE as defined under
GAAP.

Equity investment means a System
institution’s contribution of money or
assets to the operating capital of a UBE
that provides ownership rights in
return.

System institution means each System
bank under titles I or III of the Act, each
System association under title II of the
Act, and each service corporation
chartered under section 4.25 of the Act.

Third-party UBE means a UBE that is
owned or controlled by one or more
non-System persons or entities as the
term ‘““‘control” is defined under GAAP.

UBE means a Limited Partnership
(LP), Limited Liability Partnership
(LLP), Limited Liability Limited
Partnership (LLLP), Limited Liability
Company (LLC), Business or other Trust
Entity (TE), or other business entity
established and maintained under State
law that is not incorporated under any
law or chartered under Federal law.

UBE business activity means the
services and functions delivered by a
UBE for one or more System
institutions.

Unusual and complex collateral
means acquired property that may
expose the owner to risks beyond those
commonly associated with loans,
including, but not limited to, acquired
industrial or manufacturing properties
where there is increased risk of
incurring potential environmental or
other liabilities that may accrue to the
owners of such properties.

§611.1152 Authority over equity
investments in UBEs for business activity.

(a) Regulation, supervisory, oversight,
examination and enforcement authority.
FCA has regulatory, supervisory,
oversight, examination and enforcement
authority over each System institution’s
equity investment in or control of a UBE
and the services and functions that a
UBE performs for the System
institution. This includes FCA’s
authority to require a System
institution’s dissolution of,
disassociation from, or divestiture of an
equity investment in a UBE, or to
otherwise condition the approval of
equity investments in UBEs.

(b) Assessing UBE investments and
business activity. In accordance with
section 5.15 of the Act, the cost of

regulating and examining System
institutions’ activities involving UBEs
will be taken into account when
assessing a System institution for the
cost of administering the Act.

§611.1153 General restrictions and
prohibitions on the use of UBEs.

(a) Authorized UBE business activity.
All UBE business activity must be:

(1) Necessary or expedient to the
business of one or more System
institutions owning the UBE; and

(2) In no instance greater than the
functions and services that one or more
System institutions owning the UBE are
authorized to perform under the Act and
as determined by the FCA.

(b) Circumvention of cooperative
principles. System institutions are
prohibited from using UBEs to engage in
direct lending activities or any other
activity that would circumvent the
application of cooperative principles,
including borrower rights as described
in section 4.14A of the Act, or stock
ownership, voting rights or patronage as
described in section 4.3A of the Act.

(c) Transparency and the avoidance
of conflicts of interest. Each System
institution must ensure that:

(1) The UBE is held out to the public
as a separate or subsidiary entity;

(2) The business transactions,
accounts, and records of the UBE are not
commingled with those of the System
institution; and

(3) All transactions between the UBE
and System institution directors,
officers, employees, and agents are
conducted at arm’s length, in the
interest of the System institution, and in
compliance with standards of conduct
rules in §§612.2130 through 612.2270.

(d) Limit on one-member UBEs. A
UBE owned solely by a single System
institution (including between and
among a parent agricultural credit
association and its production credit
association and Federal land credit
association subsidiaries and between a
parent agricultural credit bank and its
subsidiary Farm Credit Bank) as a one-
member UBE is limited to the following
special purposes:

(1) Acquiring and managing the
unusual or complex collateral
associated with loans; and

(2) Providing limited services such as
electronic transaction, fixed asset,
trustee or other services that are integral
to the daily internal operations of a
System institution.

(e) Limit on UBE partnerships. A
System institution operating through a
parent-subsidiary structure may not
create a UBE partnership between or
among the parent agricultural credit
association and its production credit

association and Federal land credit
association subsidiaries or between a
parent Agricultural Credit Bank and its
Farm Credit Bank subsidiary.

(f) Prohibition on UBE subsidiaries.
Except as provided in this paragraph, a
System institution may not create a
subsidiary of a UBE that it has organized
or invested in under this subpart or
enable the UBE itself to create a
subsidiary or any other type of affiliated
entity. A System institution may
establish a UBE as a subsidiary of a UBE
formed pursuant to paragraph (d)(1) of
this section to hold each investor’s pro-
rata interest in acquired property
provided that the loan collateral at issue
involves a multi-lender transaction that
includes System and non-System
lenders.

(g) Limit on potential liability.

(1) Each System institution’s equity
investment in a UBE must be
established in a manner that will limit
potential exposure of the System
institution to no more than the amount
of its investment in the UBE.

(2) A System institution cannot
become a general partner of any
partnership other than an LLLP.

(h) Limit on amount of equity
investment in UBEs. The aggregate
amount of equity investments that a
single System institution is authorized
to hold in UBEs must not exceed one
percent of the institution’s total
outstanding loans, calculated at the time
of each investment. On a case-by-case
basis, FCA may approve an exception to
this limitation that would exceed the
one-percent aggregate limit. Conversely,
FCA may impose a percentage limit
lower than the one-percent aggregate
limit based on safety or soundness and
other relevant concerns. This one-
percent aggregate limit does not apply to
equity investments in one-member
UBEs formed for acquired property as
permitted in paragraph (d)(1) of this
section. Any equity investment made in
a UBE by a service corporation must be
attributed to its System institution
owners based on the ownership
percentage of each bank or association.

(i) Prohibition on relationship with a
third-party UBE. A System institution is
prohibited from:

(1) Making any equity investment in
a third-party UBE except as may be
authorized on a case-by-case basis under
§615.5140(e) of this chapter for de
minimis and passive investments. Such
requests would be considered outside of
this rule.

(2) Serving as the general partner or
manager of a third-party UBE; or

(3) Being designated as the primary
beneficiary of a third-party UBE, either
alone or with other System institutions.
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(j) Limitation on non-System equity
investments. Non-System persons or
entities may not invest in a UBE that is
controlled by a System institution
except that non-System persons or
entities may own 20 percent or less of
the equity of a System-controlled UBE
organized to deliver services integral to
the daily internal operations of a System
institution.

(k) UBEs formed for acquiring and
managing collateral. The provisions of
paragraphs (i) and (j) of this section do
not apply to UBEs formed for the
purpose of acquiring and managing
unusual or complex collateral
associated with multiple-lender loan
transactions in which non-System
persons or entities are participants.

§611.1154 Notice of equity investments in
UBEs.

(a) Applicability. This notice
provision is applicable only to System
institutions that wish to make an equity
investment in UBEs whose activities are
limited to the following purposes:

(1) Acquiring and managing unusual
or complex collateral associated with
loans;

(2) Providing hail or multi-peril crop
insurance services in collaboration with
another System institution in
accordance with §618.8040 of this
chapter; and

(3) Any other UBE business activity
that FCA determines to be appropriate
for this notice provision.

(b) Notice requirements. System
institutions must provide written notice
to FCA so that the notice is received by
FCA no later than 10 business days in
advance of making an equity investment
in a UBE for authorized UBE business
activity described in paragraph (a) of
this section. The notice must include:

(1) The UBE’s articles of formation,
including its name and the State in
which it is organized, length of time it
will exist, its partners or members, and
its management structure;

(2) The dollar amount of the System
institution’s equity investment in the
UBE;

(3) A certified resolution of the
System institution’s board of directors
authorizing the equity investment in,
and business activity of, the UBE and
the board’s approval to submit the
notice to the FCA. For UBEs organized
to acquire and manage unusual or
complex collateral associated with loans
as identified in paragraph (a)(1) of this
section, the board of directors may
adopt a blanket board resolution to
cover all such UBEs that the System
institution will organize.

(4) Except for those UBEs identified in
paragraph (a)(1) of this section, a board

statement included with the certified
board resolution affirming that the UBE:

(i) Is needed to achieve operating
efficiencies and benefits;

(ii) Is necessary or expedient to the
System institution’s business;

(iii) Will operate with transparency;

(iv) Will conduct its business activity
in a manner designed to prevent
conflicts of interest between its purpose
and operations and the mission and
operations of the System institution(s);

(v) Will otherwise be in compliance
with applicable Federal, State, and local
laws; and

(vi) Will not be used by the System
institution to make direct loans; perform
any functions or provide any services
that the System institution is not
authorized to perform or provide under
the Act and FCA regulations; or to
exceed the stated purpose of the UBE as
set forth in its articles of formation.

(5) A letter from the funding bank that
it has approved the institution’s equity
investment in the UBE. For those UBEs
organized to acquire and manage
unusual or complex collateral
associated with loans as identified in
paragraph (a)(1) of this section, the
funding bank may provide a blanket
approval letter to cover all such UBEs
that its district associations may invest
in or organize.

(6) Any additional information the
System institution wishes to submit.

(c) Supplementation or omission of
information. FCA may require the
supplementation or allow the omission
of any information required under
paragraph (b) of this section.

(d) Other requirements. A System
institution may not organize or invest in
those UBEs identified in paragraph (a)
of this section if the FCA notifies the
institution before the end of the 10
business day advance notice period that
such investment requires FCA approval
under the provisions of § 611.1155.

§611.1155 Approval of equity investments
in UBEs.

(a) Request. System institutions must
receive FCA approval before organizing
or investing in any UBE that does not
qualify for the notice provision set forth
in §611.1154(a). A request for approval
under this section must include the
following information:

(1) A detailed statement of the risk
characteristics of the investment, as
required by §615.5140(e) of this chapter
and the initial amount of equity
investment;

(2) A detailed statement on the
purpose and objectives of the UBE; the
need for the UBE and the operating
efficiencies and benefits that will be
achieved by using the UBE;

(3) The proposed articles of formation
addressing, at a minimum, the
following:

(i) The UBE’s name, the State in
which it is organized, the city and State
in which its principal office is to be
located, and its partners or members
and management structure;

(ii) Specific business activities that
the UBE will conduct;

(iii) General powers of the UBE;

(iv) Ownership, voting, partnership,
membership and operating agreements
for the UBE;

(v) Procedures to adopt and amend
the partnership, membership or
operating agreement of the UBE;

(vi) The standards and procedures for
the application and distribution of the
UBE’s earnings; and

(vii) Length of time the UBE will
exist.

(4) A certified resolution of the
System institution’s board of directors
authorizing the equity investment in the
UBE and the UBE business activity and
the board’s approval to submit the
request to the FCA. The certified board
resolution must include a board
statement affirming that the UBE:

(i) Is necessary or expedient to the
System institution’s business;

(ii) Will operate with transparency;

(iii) Will conduct its business activity
in a manner designed to prevent
conflicts of interest between its purpose
and operations and the mission and
operations of the System institution(s);

(iv) Will comply with applicable
Federal, State, and local laws; and

(v) Will not be used by the System
institution to make direct loans; perform
any functions or provide any services
that the System institution is not
authorized to perform or provide under
the Act and FCA regulations; or exceed
the purpose of the UBE as stated in its
articles of formation.

(5) A letter from the funding bank that
it has approved the institution’s equity
investment in the UBE;

(6) Any additional information the
System institution wishes to submit.

(b) Supplementation or omission of
information. FCA may require the
supplementation or allow the omission
of any information required under
paragraph (a) of this section based on
the complex or noncomplex nature of
the proposed UBE.

(c) Denial of a request. The FCA will
specify in writing to the submitting
System institutions the reasons for
denial of any request to organize or
invest in a UBE.

§611.1156 Ongoing requirements.

A System institution that organizes or
invests in a UBE must also comply with
the following requirements:
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(a) Maintain and ensure FCA’s access
to all books, papers, records,
agreements, reports and other
documents of each UBE necessary to
document and protect the institution’s
interest in each entity;

(b) Divest, as soon as practicable, the
institution’s equity or beneficial interest
in, and sever any relationship with a
UBE:

(1) That conducts activities beyond
those authorized to carry out its limited
purpose or that are contrary to the Act
or FCA regulations, or as otherwise
directed to do so by FCA; or

(2) Where non-System persons or
entities obtain control as defined under
GAAP. This paragraph does not apply to
UBEs formed for the purpose of
acquiring and managing unusual or
complex collateral associated with
multiple-lender loan transactions in
which non-System persons or entities
are participants.

§611.1157 Disclosure and reporting
requirements.

(a) Annual report to shareholders. In
its annual report to shareholders, as set
forth in § 620.5(a)(12) of this chapter, a
System institution must provide
information on its UBE investment and
business activity.

(b) Periodic reports as directed. As
directed by FCA, a System institution
must submit periodic reports to FCA on
any equity investment in a UBE or UBE
status as provided under § 621.12 of this
chapter, and in accordance with
§§621.13 and 621.14 of this chapter.

(c) Dissolution of a UBE. A System
institution must submit a timely report
to FCA on the dissolution of a UBE that
it controls.

§611.1158 Grandfather provision.

(a) Scope. The following equity
investments in UBEs are grandfathered
from the Notice and Approval
provisions under §§611.1154 and
611.1155, respectively.

(1) Those UBE formations or equity
investments that received specific,
written approval by FCA prior to the
effective date of this regulation; and

(2) Those UBE formations or equity
investments that occurred prior to the
effective date of this regulation to
acquire or manage unusual or complex
collateral associated with loans.

(b) System institutions’ obligations.
All System institutions with
grandfathered UBEs:

(1) Remain subject to their conditions
of approval;

(2) Are subject to the ongoing
requirements of §611.1156 and the
disclosure and reporting requirements
0f §611.1157; and

(3) May not change or expand the
authorized business activity, service, or
function of the UBE as approved by
FCA, add or increase the level of non-
System ownership in the UBE to the
extent such ownership is authorized
under § 611.1153(j), or change control of
the UBE as control is defined in
§611.1151 without giving written notice
of such changes to FCA at least 10
business days in advance of any such
change or expansion.

(4) A System institution may not
proceed with any change or expansion
as defined in paragraph (b)(3) of this
section if the FCA notifies the
institution before the end of the 10
business day advance notice period that
the proposed change or expansion is
material and must be submitted for FCA
approval under the provisions of
§611.1155.

(c) System institution investments or
reinvestments in grandfathered UBEs.
System institutions investing for the
first time in grandfathered UBEs or
reinvesting after having previously
divested their equity investment must
provide notice to FCA or obtain FCA
approval under either the notice
provision in §611.1154 or the approval
provision in § 611.1155 depending on
the function, service, or activity of the
grandfathered UBE in which the
institution seeks to invest or reinvest.

PART 612—STANDARDS OF
CONDUCT AND REFERRAL OF
KNOWN OR SUSPECTED CRIMINAL
VIOLATIONS

m 8. The authority citation for part 612
continues to read as follows:

Authority: Secs. 5.9, 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2243, 2252, 2254).

m 9. Section 612.2130 is amended by
revising paragraphs (p) and (t) to read as
follows:

§612.2130 Definitions.

* * * * *

(p) Service corporation means each
service corporation chartered under the
Act.

* * * * *

(t) System institution and institution
mean any bank, association, or service
corporation in the Farm Credit System,
including the Farm Credit Banks, banks
for cooperatives, Agricultural Credit
Banks, Federal land bank associations,
agricultural credit associations, Federal
land credit associations, production
credit associations, the Federal Farm
Credit Banks Funding Corporation, and
service corporations chartered under the
Act.

PART 619—DEFINITIONS

m 10. The authority citation for part 619
continues to read as follows:

Authority: Secs. 1.4, 1.5, 1.7, 2.1, 2.2, 2.4,
2.11,2.12, 3.1, 3.2, 3.21, 4.9, 5.9, 5.17, 5.19,
7.0, 7.1, 7.6, 7.8, and 7.12 of the Farm Credit
Act (12 U.S.C. 2012, 2013, 2015, 2072, 2073,
2075, 2092, 2093, 2122, 2123, 2142, 2160,
2243, 2252, 2254, 2279a, 2279a—1, 2279b,
2279c¢-1, 2279f); sec. 514 of Pub. L. 102-552,
106 Stat. 4102.

m 11. Add anew §619.9338 toread as
follows:

§619.9338 Unincorporated business
entities.

An Unincorporated Business Entity
means a Limited Partnership (LP),
Limited Liability Partnership (LLP),
Limited Liability Limited Partnership
(LLLP), Limited Liability Company
(LLC), Business or other Trust Entity
(TE), or other business entity
established and maintained under State
law that is not incorporated under any
law or chartered under Federal law.

PART 620—DISCLOSURE TO
SHAREHOLDERS

m 12. The authority citation for part 620
continues to read as follows:

Authority: Secs. 4.3, 4.3A, 4.19, 5.9, 5.17,
5.19 of the Farm Credit Act (12 U.S.C. 2154,
2154a, 2207, 2243, 2252, 2254); sec. 424 of
Pub. L. 100-233, 101 Stat. 1568, 1656; sec.
514 of Pub. L. 102-552, 106 Stat. 4102.

Subpart B—Annual Report to
Shareholders

m 13. Section 620.5 is amended by:

m a. Removing the words “service
organization” in paragraph (a)(3) and
adding in their place, the words
“service corporation chartered under
the Act”; and

m b. Adding a new paragraph (a)(12) to
read as follows:

§620.5 Contents of the annual report to
shareholders.
* * * * *

a)***

(12) For banks and associations,
business relationships with
unincorporated business entities
(UBEs).

(i) Except as provided in paragraph
(a)(12)(ii) of this section, describe the
business relationship with any UBE, as
defined in §611.1151 of this chapter,
that was organized by the bank or
association or in which the bank or
association has an equity interest.
Include in the description the name of
the UBE, the type of business entity, the
purpose for which the UBE was
organized, the scope of its activities, and
the level of ownership. If the bank or
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association does not have an equity
interest, but manages the operations of
a UBE that is controlled by a System
institution, describe this business
relationship and any fees received.

(ii) If the UBE is organized for the
purpose of acquiring and managing
unusual or complex collateral
associated with loans, the bank or
association need only disclose the name
of the UBE, the type of business entity,
and the purpose for which the UBE was
organized.

PART 621—ACCOUNTING AND
REPORTING REQUIREMENTS

m 14. The authority citation for part 621
continues to read as follows:

Authority: Secs. 5.17, 8.11 of the Farm
Credit Act (12 U.S.C. 2252, 2279aa-11); sec.
514 of Pub. L. 102-552.

§621.1 [Amended]

m 15. Section 621.1 is amended by
removing the words “service
organizations” and adding in their
place, the words ““service corporations”.

§621.2 [Amended]

m 16. Section 621.2(e) is amended by
removing the words “service
organization” and adding in their place,
the words ““service corporation”.

PART 622—RULES OF PRACTICE AND
PROCEDURE

m 17. The authority citation for part 622
continues to read as follows:

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37
of the Farm Credit Act (12 U.S.C. 2243, 2244,
2252, 2261-2273); 28 U.S.C. 2461 note; and
42 U.S.C. 4012a(f).

§622.2 [Amended]

m 18. Section 622.2(d) is amended by
removing the words “service
organization chartered under part E of
title IV of the Act” and adding in their
place, the words ““service corporation
chartered under the Act”.

PART 623—PRACTICE BEFORE THE
FARM CREDIT ADMINISTRATION

m 19. The authority citation for part 623
is revised to read as follows:

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37
of the Farm Credit Act (12 U.S.C. 2243, 2244,
2252, 2261-2273).

§623.2 [Amended]

m 20. Section 623.2(d) is amended by
removing the words “service
organization chartered under part E of
title IV of the Act” and adding in their
place, the words “‘service corporation
chartered under the Act”.

PART 630—DISCLOSURE TO
INVESTORS IN SYSTEM-WIDE AND
CONSOLIDATED BANK DEBT
OBLIGATIONS OF THE FARM CREDIT
SYSTEM

m 21. The authority citation for part 630
continues to read as follows:

Authority: Secs. 4.2, 4.9, 5.9, 5.17, 5.19 of
the Farm Credit Act (12 U.S.C. 2153, 2160,
2243, 2252, 2254); sec. 424 of Pub. L. 100—
233, 101 Stat. 1568, 1656; sec. 514 of Pub. L.
102-552, 106 Stat. 4102.

§630.20 [Amended]
m 22. Section 630.20 is amended by
removing the words “service
organization” in paragraph (a)(2) and
adding in their place, the words
“service corporation”.

Dated: May 21, 2013.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2013-12594 Filed 5-24-13; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—-2013-0148; Special
Conditions No. 25-490-SC]

Special Conditions: Embraer S.A.,
Model EMB-550 Airplane; Landing
Pitchover Condition

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Embraer S.A. Model
EMB-550 airplane. This airplane will
have a novel or unusual design feature
associated with landing loads due to the
automatic braking system. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective Date: June 27, 2013.
FOR FURTHER INFORMATION CONTACT:
Todd Martin, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington, 98057-3356;
telephone 425-227-1178; facsimile
425-227-1232.

SUPPLEMENTARY INFORMATION:

Background

On May 14, 2009, Embraer S.A.
applied for a type certificate for their
new Model EMB-550 airplane. The
Model EMB-550 airplane is the first of
a new family of jet airplanes designed
for corporate flight, fractional, charter,
and private owner operations. The
aircraft has a conventional configuration
with low wing and T-tail empennage.
The primary structure is metal with
composite empennage and control
surfaces. The Model EMB-550 airplane
is designed for 8 passengers, with a
maximum of 12 passengers. It is
equipped with two Honeywell
HTF7500-E medium bypass ratio
turbofan engines mounted on aft
fuselage pylons. Each engine produces
approximately 6,540 pounds of thrust
for normal takeoff. The primary flight
controls consist of hydraulically
powered fly-by-wire elevators, aileron
and rudder, controlled by the pilot or
copilot sidestick.

The Model EMB-550 airplane is
equipped with an automatic braking
system. This feature is a pilot-selectable
function that allows earlier braking at
landing without pilot pedal input.
When the autobrake system is armed
before landing, it automatically
commands a pre-defined braking action
after the main wheels touch down. This
might cause a high nose gear sink rate,
and potentially higher gear and airframe
loads than would occur with a
traditional braking system. Therefore,
the FAA has determined special
conditions are necessary.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Embraer S.A. must show that the Model
EMB-550 airplane meets the applicable
provisions of part 25, as amended by
Amendments 25—1 through 25-127
thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB-550 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
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conditions, the Embraer S.A. Model
EMB-550 airplane must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36 and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92—-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Embraer S.A. Model EMB-550
airplane is equipped with an automatic
braking system, which is a pilot-
selectable function that allows earlier
maximum braking at landing without
pilot pedal input. When the autobrake
system is armed before landing, it
automatically commands maximum
braking at main wheels touchdown.
This will cause a high nose gear sink
rate, and potentially higher gear and
airframe loads than would occur with a
traditional braking system.

Discussion

These special conditions define a
landing pitchover condition that
accounts for the effects of the automatic
braking system. The special conditions
define the airplane configuration,
speeds, and other parameters necessary
to develop airframe and nose gear loads
for this condition. The special
conditions require that the airplane be
designed to support the resulting limit
and ultimate loads as defined in
§ 25.305.

Discussion of Comments

Notice of proposed special conditions
No. 25-13-01-SC for the Embraer S.A.
Model EMB-550 airplanes was
published in the Federal Register on
February 19, 2013 (78 FR 11609). No
comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
S.A. Model EMB-550 airplane. Should
Embraer S.A. apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model

of airplanes. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer S.A.
Model EMB-550 airplanes.

Landing Pitchover Condition

A landing pitchover condition must
be addressed that takes into account the
effect of the autobrake system. The
airplane is assumed to be at the design
maximum landing weight, or at the
maximum weight allowed with the
autobrake system on. The airplane is
assumed to land in a tail-down attitude
and at the speeds defined in § 25.481.
Following main gear contact, the
airplane is assumed to rotate about the
main gear wheels at the highest pitch
rate allowed by the autobrake system.
This is considered a limit load
condition from which ultimate loads
must also be determined. Loads must be
determined for critical fuel and payload
distributions and centers of gravity.
Nose gear loads, as well as airframe
loads, must be determined. The airplane
must support these loads as described in
§25.305.

Issued in Renton, Washington, on May 21,
2013.

Jeff Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12534 Filed 5—-24-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 25

[Docket No. FAA-2012-1301; Special
Conditions No. 25-491-SC]

Special Conditions: Embraer S.A.,
Model EMB-550 Airplane, Dive Speed
Definition With Speed Protection
System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Embraer S.A. Model
EMB-550 airplane. This airplane will
have a novel or unusual design feature
when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. These design
features include a high-speed protection
system. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: Effective Date: June 27, 2013.
FOR FURTHER INFORMATION CONTACT:
Todd Martin, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington, 98057-3356;
telephone 425-227-1178; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION:

Background

On May 14, 2009, Embraer S.A.
applied for a type certificate for their
new Model EMB-550 airplane. The
Model EMB-550 airplane is the first of
a new family of jet airplanes designed
for corporate flight, fractional, charter,
and private owner operations. The
aircraft has a conventional configuration
with low wing and T-tail empennage.
The primary structure is metal with
composite empennage and control
surfaces. The Model EMB-550 airplane
is designed for 8 passengers, with a
maximum of 12 passengers. It is
equipped with two Honeywell
HTF7500-E medium bypass ratio
turbofan engines mounted on aft
fuselage pylons. Each engine produces
approximately 6,540 pounds of thrust
for normal takeoff. The primary flight
controls consist of hydraulically
powered fly-by-wire elevators, ailerons
and rudder, controlled by the pilot or
copilot sidestick.

The Model EMB-550 airplane
incorporates a high-speed protection
system in the airplane’s flight control
laws. The airplane’s high-speed
protection system limits nose-down
pilot authority by adding automatic
control inputs at threshold speeds above
Vmo/Mwmo, which influence the results
of the traditional recovery maneuvers
required in Title 14, Code of Federal
Regulations (14 CFR) 25.335(b)(1). This
speed protection system was not
envisioned when § 25.335 was
promulgated.
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Type Certification Basis

Under the provisions of 14 CFR 21.17,
Embraer S.A. must show that the Model
EMB-550 airplane meets the applicable
provisions of part 25, as amended by
Amendments 25-1 through 25-127
thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB-550 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model EMB-550
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36 and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92—-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model EMB-550 airplane will
incorporate the following novel or
unusual design features: a high-speed
protection system that limits nose-down
pilot authority at speeds above Vyo/
Mnwo. This system prevents the airplane
from performing the maneuver required
under § 25.335(b)(1).

Discussion

Section 25.335(b)(1) is a dive speed
condition that was originally adopted in
part 4b of the Civil Air Regulations in
order to provide an acceptable speed
margin between design cruise speed and
design dive speed. Flutter clearance
design speeds and airframe design loads
are impacted by the design dive speed.
While the initial condition for the upset
specified in the rule is 1g level flight,
protection is afforded for other
inadvertent overspeed conditions as
well. Section 25.335(b)(1) is intended as
a conservative enveloping condition for
potential overspeed conditions,

including non-symmetric conditions. To
ensure that potential overspeed
conditions are covered, the applicant
should demonstrate that the dive speed
will not be exceeded in inadvertent, or
gust-induced, upsets resulting in
initiation of the dive from non-
symmetric attitudes; or that the airplane
is protected by the flight control laws
from getting into non-symmetric upset
conditions. The applicant should
conduct a demonstration that includes a
comprehensive set of conditions, as
described in the special conditions.

These special conditions are in lieu of
§25.335(b)(1). Section 25.335(b)(2),
which also addresses the design dive
speed, is applied separately. Advisory
Circular (AC) 25.335-1A, Design Dive
Speed, dated September 29, 2000,
provides an acceptable means of
compliance to § 25.335(b)(2)).

Special conditions are necessary to
address the high-speed protection
system on the Model EMB-550. The
special conditions identify various
symmetric and non-symmetric
maneuvers that will ensure that an
appropriate design dive speed, Vp/Mp,
is established.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

This special condition is in lieu of 14
CFR 25.335(b)(1). Section 25.335(b)(2),
also addresses the design dive speed,
but it is applied separately. Advisory
Circular (AC) 25.335-1A, Design Dive
Speed, dated September 29, 2000,
provides an acceptable means of
compliance to § 25.335(b)(2).

Discussion of Comments

Notice of proposed special conditions
number 25-12-18-SC for the Embraer
S.A. Model EMB-550 airplanes was
published in the Federal Register on
January 24, 2013 (78 FR 5146). We
received no substantive comments, and
the special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the Model
EMB-550 airplane. Should Embraer
S.A. apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model

of airplanes. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer S.A.
Model EMB-550 airplanes.

1. Dive Speed Definition with Speed
Protection System.

(1) In lieu of the requirements of 14
CFR 25.335(b)(1), if the flight control
system includes functions that act
automatically to initiate recovery before
the end of the 20-second period
specified in § 25.335(b)(1), Vp/Mp must
be determined from the greater of the
speeds resulting from the conditions (a)
and (b) below. The speed increase
occurring in these maneuvers may be
calculated if reliable or conservative
aerodynamic data are used.

(a) From an initial condition of
stabilized flight at Vc/Mc, the airplane
is upset and takes a new flight path 7.5
degrees below the initial path. Control
application, up to full authority, is made
to try and maintain this new flight path.
Twenty seconds after initiating the
upset, manual recovery is made at a
load factor of 1.5g (0.5 acceleration
increment), or such greater load factor
that is automatically applied by the
system with the pilot’s pitch control
neutral. Power, as specified in
§25.175(b)(1)(iv), is assumed until
recovery is initiated, at which time
power reduction and pilot-controlled
drag devices may be used.

(b) From a speed below Vc/Mc, with
power to maintain stabilized level flight
at this speed, the airplane is upset so as
to accelerate through Vc/Mc at a flight
path 15 degrees below the initial path
(or at the steepest nose down attitude
that the system will permit with full
control authority if less than 15
degrees). The pilot’s controls may be in
the neutral position after reaching V/
Mc and before recovery is initiated.
Recovery may be initiated three seconds
after operation of the high-speed
warning system by application of a load
of 1.5g (0.5 acceleration increment), or
such greater load factor that is
automatically applied by the system
with the pilot’s pitch control neutral.
Power may be reduced simultaneously.
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All other means of decelerating the
airplane, the use of which is authorized
up to the highest speed reached in the
maneuver, may be used. The interval
between successive pilot actions must
not be less than one second.

(2) The applicant must also
demonstrate that the speed margin,
established as above, will not be
exceeded in inadvertent, or gust-
induced, upsets resulting in initiation of
the dive from non-symmetric attitudes,
unless the airplane is protected by the
flight control laws from getting into
non-symmetric upset conditions. The
upset maneuvers described in
paragraphs 32.c(3)(a) and 32.c(3)(c) of
AC 25-7C, Flight Test Guide for
Certification of Transport Category
Airplanes, dated October 16, 2012, may
be used to comply with this
requirement.

(3) Any failure of the high-speed
protection system that would result in
an airspeed exceeding those determined
by paragraphs (1) and (2) must be less
than 105 per flight hour.

(4) Failures of the system must be
annunciated to the pilots. Flight manual
instructions must be provided that
reduce the maximum operating speeds
Vmo/Mwmo. The operating speed must be
reduced to a value that maintains a
speed margin between Vvo/Mwmo and
Vb/Mp that is consistent with showing
compliance with § 25.335(b) without the
benefit of the high-speed protection
system.

(5) Dispatch of the airplane with the
high-speed protection system
inoperative could be allowed under an
approved minimum equipment list
(MEL) that would require flight manual
instructions to indicate reduced
maximum operating speeds, as
described in paragraph (4). In addition,
the flightdeck display of the reduced
operating speeds, as well as the
overspeed warning for exceeding those
speeds, must be equivalent to that of the
normal airplane with the high-speed
protection system operative. Also, it
must be shown that no additional
hazards are introduced with the high-
speed protection system inoperative.

Issued in Renton, Washington, on May 21,
2013.
Jeff Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2013-12535 Filed 5-24-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2012-1332; Special
Conditions No. 25-492-SC]

Special Conditions: Embraer S.A.,
Model EMB-550 Airplanes; Flight
Envelope Protection: General Limiting
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Embraer S.A. Model
EMB-550 airplane. This airplane will
have a novel or unusual design feature,
specifically new control architecture
and a full digital flight control system
which provides flight envelope
protections. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: Effective Date: June 27, 2013.
FOR FURTHER INFORMATION CONTACT: Joe
Jacobsen, FAA, Airplane and Flight
Crew Interface Branch, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2011; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION:

Background

On May 14, 2009, Embraer S.A.
applied for a type certificate for their
new Model EMB-550 airplane. The
Model EMB-550 airplane is the first of
a new family of jet airplanes designed
for corporate flight, fractional, charter,
and private owner operations. The
aircraft has a conventional configuration
with low wing and T-tail empennage.
The primary structure is metal with
composite empennage and control
surfaces. The Model EMB-550 airplane
is designed for 8 passengers, with a
maximum of 12 passengers. It is
equipped with two Honeywell
HTF7500-E medium bypass ratio
turbofan engines mounted on aft
fuselage pylons. Each engine produces
approximately 6,540 pounds of thrust
for normal takeoff. The primary flight
controls consist of hydraulically
powered fly-by-wire elevators, aileron
and rudder, controlled by the pilot or
copilot sidestick.

Embraer S.A. has developed
comprehensive flight envelope
protection features integral to the
electronic flight control system design.
These flight envelope protection
features include limitations on angle-of-
attack, normal load factor, bank angle,
pitch angle, and speed. To accomplish
this flight-envelope-limiting, a
significant change (or multiple changes)
occurs in the control laws of the
electronic flight control system as the
limit is approached or exceeded. When
failure states occur in the electronic
flight control system, flight envelope
protection features can likewise either
be modified, or in some cases,
eliminated. The current regulations
were not written with these
comprehensive flight-envelope-limiting
systems in mind.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
Embraer S.A. must show that the Model
EMB-550 airplane meets the applicable
provisions of part 25, as amended by
Amendments 25-1 through 25-127
thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB-550 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model EMB-550
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36 and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model EMB-550 airplane will
incorporate the following novel or
unusual design features: new control
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architecture and a full digital flight
control system which provides
comprehensive flight envelope
protections.

Discussion

The applicable airworthiness
regulation in this instance is 14 CFR
§ 25.143. The purpose of § 25.143 is to
verify that any operational maneuvers
conducted within the operational
envelope can be accomplished smoothly
with average piloting skill and without
exceeding any structural limits. The
pilot should be able to predict the
airplane response to any control input.
During the course of the flight test
program, the pilot determines
compliance with § 25.143 through
primarily qualitative methods. During
flight test, the pilot should evaluate all
of the following:

¢ The interface between each
protection function,

¢ Transitions from one mode to
another,

e The aircraft response to intentional
dynamic maneuvering, whenever
applicable, through dedicated
maneuvers,

¢ General controllability assessment,

e High speed characteristics, and

e High angle-of-attack.

Section § 25.143, however, does not
adequately ensure that the novel or
unusual features of the Model EMB-550
airplane will have a level of safety
equivalent to that of existing standards.
This special condition is therefore
required to accommodate the the flight-
envelope-limiting systems in the Model
EMB-550 airplane. The additional
safety standards in this special
condition will ensure a level of safety
equivalent to that of existing standards.

Discussion of Comments

Notice of proposed special conditions
number 25-19-SC for the Embraer S.A.
Model EMB-550 airplanes was
published in the Federal Register on
January 24, 2013 (78 FR 5148). No
comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the Model
EMB-550 airplane. Should Embraer
S.A. apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model

of airplanes. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Embraer S.A. Model EMB-550
airplanes.

1. General Limiting Requirements:

a. Onset characteristics of each
envelope protection feature must be
smooth, appropriate to the phase of
flight and type of maneuver, and not in
conflict with the ability of the pilot to
satisfactorily change airplane flight
path, speed, or attitude as needed.

b. Limit values of protected flight
parameters (and if applicable, associated
warning thresholds) must be compatible
with the following:

i. Airplane structural limits,

ii. Required safe and controllable
maneuvering of the airplane, and

iii. Margins to critical conditions.
Unsafe flight characteristics/conditions
must not result if dynamic
maneuvering, airframe and system
tolerances (both manufacturing and in-
service), and non-steady atmospheric
conditions, in any appropriate
combination and phase of flight, can
produce a limited flight parameter
beyond the nominal design limit value.

c. The airplane must be responsive to
intentional dynamic maneuvering to
within a suitable range of the parameter
limit. Dynamic characteristics such as
damping and overshoot must also be
appropriate for the flight maneuver and
limit parameter in question.

d. When simultaneous envelope
limiting is engaged, adverse coupling or
adverse priority must not result.

2. Failure States: Electronic flight
control system failures (including
sensor) must not result in a condition
where a parameter is limited to such a
reduced value that safe and controllable
maneuvering is no longer available. The
crew must be alerted by suitable means
if any change in envelope limiting or
maneuverability is produced by single
or multiple failures of the electronic
flight control system not shown to be
extremely improbable.

Issued in Renton, Washington, on May 21,
2013.

Jeff Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12536 Filed 5-24—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0821; Airspace
Docket No. 12-ASW-8]

Establishment of Class E Airspace;
Beeville-Chase Field, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action makes a
correction to the title and airspace
description of a final rule published in
the Federal Register of March 28, 2013.
The title and airspace designation are
corrected to read Beeville-Chase Field,
TX.

DATES: Effective date: 0901 UTC, June
27, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
History

Federal Register document FAA
2012-0821, Airspace Docket No. 12—
ASW-8, establishes Class E Airspace at
Chase Field Industrial Airport, Beeville,
TX (78 FR 18801, March 28, 2013).
Subsequent to publication, the FAA
found that existing controlled airspace
already is charted for another airport at
Beeville, TX, with the same descriptor.
Since there can only be one Beeville,
TX, the title and airspace designation
for Chase Field Industrial Airport is
changed from Beeville, TX, to Beeville-
Chase Field, TX. This correction is
related to published aeronautical charts
that are essential to the user, and
provide for the safe and efficient use of
the navigable airspace. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9W dated
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August 8, 2012, and effective September
15, 2012, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, on page
18801, column 2, line 14, the title as
published in the Federal Register of
March 28, 2013 (78 FR 18801) FR Doc.
2013-06913, is corrected to read ““ . . .
Beeville-Chase Field, TX”; and on page
18802, column 1, line 31, the legal

description is changed as follows:
* * * * *

ASW TX E5 Beeville-Chase Field, TX
[Corrected]
Chase Field Industrial Airport, TX

(Lat. 28°21’36” N., long. 97°39736” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Chase Field Industrial Airport.

Issued in Fort Worth, Texas, on May 15,
2013.
David P. Medina,

Manager Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013-12482 Filed 5-24—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2013-0370]
Drawbridge Operation Regulation;
Cumberland River, Nashville, TN

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Louisville and
Nashville Railroad Drawbridge across
the Gumberland River, mile 190.4, at
Nashville, Tennessee. The deviation is
necessary to allow the bridge owner
time to perform preventive maintenance
that is essential to the continued safe
operation of the drawbridge. This
deviation allows the bridge to remain in
the closed-to-navigation position while
a worn gear and shaft assembly are
replaced.

DATES: This deviation is effective from
8 a.m., May 28, 2013 to 6 p.m., May 29,
2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0370] is

available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314-269-2378, email

Eric. Washburn@uscg.mil. If you have
questions on viewing the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The CSX
Transportation, Inc. requested a
temporary deviation for the Louisville
and Nashville Railroad Drawbridge,
across the Cumberland River, mile
190.4, at Nashville, Tennessee to remain
in the closed-to-navigation position
while a worn gear and shaft assembly
are replaced. The closure period will
start at 8 a.m., May 28, 2013 to 6 p.m.,
May 29, 2013.

Once the worn gear and shaft
assembly are removed, the swing span
will not be able to open, even for
emergencies, until the replacement of
the gear and shaft assembly is installed.

The Louisville and Nashville Railroad
Drawbridge currently operates in
accordance with 33 CFR 117.5, which
states the general requirement that
drawbridges shall open promptly and
fully for the passage of vessels when a
request to open is given in accordance
with the subpart. In order to facilitate
the needed bridge work, the drawbridge
must be kept in the closed-to-navigation
position.

There are no alternate routes for
vessels transiting this section of the
Cumberland River.

The Louisville and Nashville Railroad
Drawbridge, in the closed-to-navigation
position, provides a vertical clearance of
47 feet above normal pool. Navigation
on the waterway consists primarily of
commercial tows and recreational
watercraft. This temporary deviation has
been coordinated with the waterway
users. No objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated period of this
temporary deviation. This deviation

from the operating regulations is

authorized under 33 CFR 117.35.
Dated: May 8, 2013.

Eric A. Washburn,

Bridge Administrator, Western Rivers.

[FR Doc. 2013-12542 Filed 5-24-13; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2013-0377]
RIN 1625-AA00

Safety Zone; USO Patriotic Festival Air
Show, Atlantic Ocean; Virginia Beach,
VA

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the Atlantic
Ocean in Virginia Beach, VA. This
action is necessary to provide for the
safety of life on navigable waters during
the USO Patriotic Festival Air Show.
This action is intended to restrict vessel
traffic movement in the restricted area
in order to protect mariners from the
hazards associated with air show events.

DATES: This rule is effective from May
31, 2013, at 12 p.m. until June 2, 2013,
at 3 p.m. This rule is enforced from 12
p-m. to 3 p.m. daily between May 31,
2013, and June 2, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0377]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LCDR Hector Cintron, Waterways
Management Division Chief, Sector
Hampton Roads, Coast Guard; telephone
757—668-5581, email
Hector.L.Cintron@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
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Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
final details of the event were not
known to the Coast Guard until
recently. Publishing an NPRM would be
impracticable because there is
insufficient time to hold a comment
period and immediate action is needed
to provide for the safety of life and
property on navigable waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this safety zone would be impracticable
and contrary to the public interest since
immediate action is needed to ensure
the safety of the event participants,
spectator craft, and other vessels
transiting the event area.

B. Basis and Purpose

From May 31, 2013, through June 2,
2013, Whisper Concerts Entertainment,
Inc. will host an air show event over the
Atlantic Ocean in Virginia Beach, VA.
In recent years, there have been
unfortunate incidents involving jets and
planes crashing during performances at
air shows. Additionally, there is
typically a wide area of scattered debris
that could damage property and cause
significant injury or death to mariners
observing the air shows. In order to
protect mariners and the public
transiting the Atlantic Ocean
immediately below the air show from
hazards associated with the air show,
the Coast Guard will establish a safety
zone.

C. Discussion of the Final Rule

The Coast Guard is establishing a
safety zone on specified waters of the

Chesapeake Bay bounded by the
following coordinates: 36°-49’-50” N/
075°-58"-02” W, 36°-51"-46” N/075°-58'-
33” W, 36°-51’-53” N/075°-57°-57" W,
36°-49-57” N/075°-57"-26” W (NAD
1983), in the vicinity of Virginia Beach,
Virginia. This safety zone will be
enforced from May 31, 2013, until June
2, 2013 between the hours of 12 p.m.
and 3 p.m. each day. Access to the
safety zone will be restricted during the
specified date and times. No person or
vessel may enter or remain in the safety
zone except for vessels authorized by
the Captain of the Port or his
Representative.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
Although this regulation restricts access
to the safety zone, the effect of this rule
will not be significant because: (i) the
safety zone will be in effect for a limited
duration; (ii) the zone is of limited size;
and (iii) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities
because the zone will only be in place

for a limited duration and maritime
advisories will be issued allowing the
mariners to adjust their plans
accordingly.

This rule would affect the following
entities, some of which might be small
entities: The owners and operators of
vessels intending to transit or anchor in
that portion of the Atlantic Ocean from
May 31, 2013, until June 2, 2013,
between the hours of 12 p.m. and 3 p.m.
each day.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
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INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not

consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone on the
navigable waters of the Atlantic Ocean
in Virginia Beach, VA in order to restrict
vessel traffic movement to protect
mariners from the hazards associated
with air show events. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination
will be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04-6 and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05-0377 to read as
follows:

§165.T05-0377 Safety Zone; USO Patriotic
Festival Air Show, Atlantic Ocean; Virginia
Beach, VA.

(a) Regulated Area. The following area
is a safety zone: specified waters of the
Captain of the Port Sector Hampton
Roads zone, as defined in 33 CFR 3.25-
10, in the vicinity of the Atlantic Ocean
in Virginia Beach, VA bound by the
following coordinates: 36°-49’-50” N/
075°-58"-02” W, 36°-51"-46” N/075°-58’-
33” W, 36°-51’-53” N/075°-57"-57" W,
36°-49’-57” N/075°-57"-26” W (NAD
1983).

(b) Definition. For the purposes of this
part, Captain of the Port Representative
means any U.S. Coast Guard
commissioned, warrant or petty officer
who has been authorized by the Captain
of the Port, Hampton Roads, Virginia to
act on his behalf.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
Number (757) 668—5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF-FM marine band
radio channel 13 (165.65Mhz) and
channel 16 (156.8 Mhz).

(d) Enforcement Period. This
regulation will be enforced from May
31, 2013, until June 2, 2013, between
the hours of 12 p.m. and 3 p.m. each
day.

Dated: May 13, 2013.

John K. Little,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2013-12541 Filed 5-24—13; 8:45 am]
BILLING CODE 9110-04-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 382
[Docket No. 2011-1 CRB PSS/Satellite 11]

Determination of Rates and Terms for
Preexisting Subscription Services and
Satellite Digital Audio Radio Services

AGENCY: Copyright Royalty Board,
Library of Congress.

ACTION: Final determination;
modification.

SUMMARY: The Copyright Royalty Judges
announce a modification to their final
determination of rates and terms for the



Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/Rules and Regulations

31843

digital transmission of sound recordings
and the reproduction of ephemeral
recordings by preexisting subscription
services and preexisting satellite digital
audio radio services for the period
beginning January 1, 2013, and ending
on December 31, 2017. The modification
addresses an error identified by the
Register of Copyrights concerning the
resolution of a material question of
substantive law relating to the rates and
terms set for preexisting subscription
services.

FOR FURTHER INFORMATION CONTACT: Gina
Giuffreda, Attorney Advisor. Telephone:
(202) 707-7658. Telefax: (202) 252—
3423.

SUPPLEMENTARY INFORMATION: The
Copyright Royalty Judges (“Judges”)
issued a Final Determination in the
captioned proceeding on February 14,
2013. The Librarian of Congress
published the Final Determination on
April 17, 2013, as required by 17 U.S.C.
803(c)(6).? See 78 FR 23054. The
Register of Copyrights (‘“Register”’) may
review any determination by the Judges
for legal error in resolution of a material
issue of substantive law under the
Copyright Act (“Act”) found in title 17,
United States Code. 17 U.S.C.
802(f)(1)(D). If the Register finds such
legal error, her decision identifying and
correcting the error is published in the
Federal Register, along with the Final
Determination. Although the Register’s
decision does not change the rates and
terms set in the Final Determination, her
opinion is binding on the Judges
prospectively. Section 803(c)(4) of the
Copyright Act authorizes the Judges to
issue amendments to a written
determination to correct any technical
or clerical errors in the determination or
to modify the terms, but not the rates,
of royalty payments in response to
unforeseen circumstances that would
frustrate the proper implementation of
such determination.

In the Final Determination, the Judges
found that the current statutory rate of
7.5% of Gross Revenues for Pre-existing
Subscription Services (“PSS”’) was the
appropriate rate upon which to consider
whether a policy adjustment was
warranted under the factors set forth in
Section 801(b) of the Copyright Act. In
applying those factors as required by the
statute, the Judges determined that,
under the second of those factors (afford
the copyright owner a fair return for his

1The Final Determination was not a unanimous
decision. Judge William Roberts issued a dissenting
opinion on the same date; his dissent was
published with the Final Determination. See 78 FR
23075-96 (Apr. 17. 2013). References to the
“Judges” in this Amendment are references to the
Judges issuing the majority determination.

or her creative work and the copyright
user a fair income under existing
economic conditions) a 1 percent
upward adjustment (phased in over the
first two years of the rate period) from
the current rate was warranted. The
Register found that it was legal error for
the Judges not to then apply (or reapply
as the case may be) the Section 801(b)
factors with respect to those adjusted
rates. See 78 FR 22913 (Apr. 17, 2013).
After careful consideration, the Judges
find that such a supplemental review of
the application of the Section 801(b)
factors is technical in nature and is
therefore amenable to correction
pursuant to the Judges’ authority under
Section 803(c)(4) of the Copyright Act.
In this Amendment, the Judges do not
revisit any of the analysis in the
Determination relating to the base rate;
rather, they articulate the outcome of
application of the Section 801(b) factors
to the prospective rates—an application
cited by the Register of Copyrights as
missing in the Determination.2

The Judges, therefore, issue this
Technical Amendment to the Final
Determination. The Amendment is
confined to Section V.A.3.c.1. of the
Final Determination. All other portions
of the Final Determination, including
the rates and terms, are unchanged. The
amended text, which is bracketed,
appears below.

1. Application of Section 801(b) Factors

Based on the record evidence in this
proceeding, the Judges have determined
that the benchmark evidence submitted
by Music Choice and SoundExchange
has failed to provide the means for
determining a reasonable rate for the
PSS, other than, perhaps to indicate the
extreme ends of the range of reasonable
rates. The testimony and argument of
Music Choice demonstrates nothing
more than to show that a reasonable rate
cannot be as low as the rates (i.e.,
[REDACTED] of Music Choice’s
revenues) paid by Music Choice to the
three performing rights societies for the
public performance of musical works.
The benchmark testimony of
SoundExchange is of even lesser value.
The proposed rate of 15% for the PSS
for the first year of the licensing period,
deemed reasonable by Dr. Ford (at least
in the beginning of the licensing

2The Judges believe their interpretation of
Section 803(c)(4) is not only consistent with the
flexibility that Congress intended to grant the
Judges to correct their own determinations, but also
consistent with the Register of Copyright’s
application of the term “technical amendment” in
the copyright royalty context. See 61 FR 63715
(Dec. 2, 1996) (in which the Library adopted a broad
range of ‘“non-substantive technical amendments”
to address ‘“identified problems” in the regulations
governing CARP proceedings).

period), stands as the upper bound of
the range of reasonable rates. Within
that range is the current 7.5% rate. On
the record before us, the Judges are
persuaded that the current rate is
neither too high, too low, nor otherwise
inappropriate, subject to consideration
of the Section 801(b) factors discussed
below.3

a. Maximize Availability of Creative
Works

To argue for an adjustment in its favor
under the first Section 801(b) factor,
Music Choice touts that it is a music
service that is available in over 54
million homes, with 40 million
customers using the service every
month. 8/16/12 Tr. 3878:3 (Del
Beccaro); 6/11/12 Tr. 1462:5-11,
1486:19-1487:2 (Del Beccaro).
According to Music Choice, channel
offerings have increased through the
years, and they are curated by experts in
a variety of music genres. Del Beccaro
Corrected WDT at 3, 24, PSS Trial Ex.
1. Music Choice also highlights recent
developments in technology that enable
Music Choice to display original on-
screen content identifying pertinent
information regarding the songs and
artists being performed. Id. at 24, MC
23; Williams WDT at 12, PSS Trial Ex.
3;6/11/12 Tr. 1461:14-1462: 1, 1491:2—
12 (Del Beccaro). According to Music
Choice, these elements, along with
certain promotional efforts that Music
Choice makes on behalf of artists,
support a downward adjustment in the
rates. In any event, an upward
adjustment in the rates, argues Music
Choice, would not affect the record
companies’ bottom-line because PSS
royalties are not a material revenue
source for record companies. Music
Choice PFF qq 409-417.

SoundExchange submits that a market
rate incorporates considerations under
the first Section 801(b) factor, citing the
decision in SDARS-I, and that if PSS
rates turn out to be too high and drive
Music Choice from the market,
presumably consumers will shift to
alternative providers of digital music

3[As discussed below, the Judges conclude that
the second Section 801(b) factor (afford the
copyright owner a fair return for his or her creative
work and the copyright user a fair income under
existing economic conditions) warrants a 1 percent
upward adjustment (to 8.5% phased in from 8.0%
in 2013 to 8.5% for 2014 through 2017) from the
current statutory rate of 7.5%. In her April 9, 2013,
decision, the Register of Copyrights found that the
Judges erred by not considering the 8.0% and 8.5%
rates under the Section 801(b) factors. After
carefully reviewing the evidence, the Judges
conclude that none of the Section 801(b) factors
warrants an adjustment, either upward or
downward, from the 8.5% rate that the Judges
selected for the PSS for 2014 through 2017, or for
the 8.0% rate that the Judges selected for 2013.]
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where higher royalty payments are more
likely for record companies. Ford
Second Corrected WDT at 19-21, SX
Trial Ex. 79.

The current PSS rate is not a market
rate, so market forces cannot be
presumed to determine the maximum
amount of product availability
consistent with the efficient use of
resources. See SDARS-I, 73 FR 4094.
However, the testimony demonstrates
that Music Choice has not, under the
current rate, reduced its music offerings
or contemplated exiting the business; in
fact, it will be expanding its channel
offerings in the near term. Del Becarro
Corrected WDT at 3, 24, PSS Trial Ex.

1; see also 6/11/12 Tr. 1460:21-1461:1
(Del Beccaro). The Judges find no
credible evidence in the record to
suggest that the output of music from
record labels has been impacted
negatively as a result of the current rate.
The record shows no persuasive
evidence that a higher PSS royalty rate
would necessarily result in increased
output of music by the record
companies, nor that a lower rate would
necessarily further stimulate Music
Choice’s current and planned offerings.
In sum, the policy goal of maximizing
creative works to the public is
reasonably reflected in the current rate
and, therefore, no adjustment is
necessary.

[Similarly, the Judges’ conclusion
with respect to the first Section 801(b)
factor is unchanged even when weighed
against the modest increases to 8.0% for
2013 and to 8.5% for 2014 through 2017
that the Judges adopt for the upcoming
rate period. Given the Judges’
determination on other grounds to
increase the rate by only one percentage
point above the current statutory rate
(phased in over the first two years of the
rate period), the Judges find that that
minimal increase will not adversely
affect Music Choice’s planned
expansion nor will it provide a material
incentive to artists and record
companies sufficient to impact the
availability of creative works to the
public. In sum, the modest increase
ordered by the Judges is in concert with
the policy objective of maximizing the
availability of creative works to the
public. No adjustment, either upward or
downward, is warranted by this factor.]

b. Afford Fair Return/Fair Income Under
Existing Market Conditions

Music Choice submits that the Judges
need not worry about the impact of a
low royalty rate on the fair return to
record companies and artists for use of
their works because royalties from the
PSS market are so small as to be
virtually inconsequential to companies

whose principal business is the sale of
CDs and digital downloads. Music
Choice PFF 9 420-430. With respect to
Music Choice’s ability to earn a fair
income, however, Music Choice argues
that it is not profitable under the current
7.5% rate. Mr. Del Beccaro testified that
its average revenue per customer for its
residential audio business has been on
the decline since the early 1990’s, down
from $1.00 per customer/per month to
[REDACTED] per customer/per month
currently. Del Beccaro Corrected WDT
at 40, PSS Trial Ex. 1. He further
testified that after 15 years of paying a
PSS statutory rate between 6.5% and
7.5% Music Choice has not become
profitable on a cumulative basis and is
not projected to become so within the
foreseeable future. Id. at 42. Music
Choice represents that it has a
cumulative loss at the end of 2011 of
[REDACTED], projected to grow to
[REDACTED] in 2012 and continue to
increase throughout the 2013-17 license
period. Del Beccaro Corrected WRT at
MC 69 at 1 and MC 70 at 1, PSS Trial
Ex. 21. These losses lead Music Choice
to conclude that it has not generated a
reasonable return on capital under the
existing rates. Music Choice PFF ]
442-43.

Music Choice’s claims of
unprofitability under the existing PSS
rate come from the oblique presentation
of its financial data and a combining of
revenues and expenses from other
aspects of its business. The appropriate
business to analyze for purposes of this
proceeding is the residential audio
service offered by Music Choice, the
subject of the Section 114 license. Music
Choice, however, reports costs and
revenues for its residential audio
business with those of its commercial
business, which is not subject to the
statutory license. This aggregation of the
data, which Music Choice acknowledges
cannot be disaggregated, see 6/11/12 Tr.
1572:3-1576:2 (Del Beccaro), masks the
financial performance of the PSS
business. As a consolidated business,
Music Choice has had significantly
positive operating income between 2007
and 2011 and made profit distributions
to its partners since 2009. Ford
Amended/Corrected WRT at SX Ex.
362-RR, p. 3 (PSS_002739), SX Trial Ex.
244; SX Trial Ex. 64 at 3 (PSS_002715);
SX Trial Ex. 233 at 3 (PSS_366020). Dr.
Crawford’s effort to extract costs and
revenues from this data for the PSS
service alone for use in his surplus
analysis cannot be credited because of
his lack of familiarity with the data’s
source. 6/13/12 Tr. 1890:15-1891:10

(Crawford).# The Judges find no
persuasive evidence to suggest that
Music Choice has not operated
successfully and received a fair income
under the existing statutory rate, [nor
any to suggest that Music Choice would
not continue to do so under a rate that
was modestly above the current rate
(i.e., the 8.0% (2013) and 8.5% (2014—
2017) rates that the Judges adopt for the
upcoming rate period)].5

With respect to fair return to the
copyright owner, the Judges’
examination is whether the existing
statutory rate has produced a fair return
with respect to the usage of sound
recordings. During the current licensing
period, Music Choice provided 46
channels of music programming. Music
Choice plans to expand the number of
music channels it provides dramatically
in the coming licensing term, however,
up to 300 channels by the first quarter
of 2013. Del Beccaro Corrected WDT at
3—4, PSS Trial Ex. 1; 6/11/12 Tr.
1490:8-16 (Del Beccaro). This
expansion will result in a substantial
increase in the number of plays of music
by Music Choice, even if the ultimate
listenership intensity of its licensees’
subscribers cannot be measured. Music
Choice provided no evidence, however,
to suggest that the planned expansion in
usage would result in increased
revenues to which the statutory royalty
rate is to be applied. Indeed, Music
Choice has declared itself to be in a
mature market with no expectation of
increasing profits. 8/16/12 Tr. 3855:17—
3856:7 (Del Beccaro).

Music Choice presented no evidence
to suggest that copyright owners would
be compensated for the increased usage
of their works. Dramatically expanded
usage without a corresponding
expectation of increased compensation
suggests an upward adjustment to the
existing statutory rate is warranted.
Measurement of the adjustment is not
without difficulty because any
downstream increases in listenership of
subscribers as a result of additional
music offerings by Music Choice cannot
be readily predicted. It is possible that
listenership overall may remain

4Much was made in the hearing and in closing
arguments regarding Dr. Crawford’s supposed use of
audited financial data and Dr. Ford’s use of
unaudited financial data in an effort to examine
costs and revenues of the PSS service vis-a-vis
Music Choice’s other non-PSS services. The Judges
see no superiority to either data set as presented in
this proceeding.

51t is improbable that Music Choice would
continue to operate for over 15 years with the
considerable losses that it claims. [It is equally
improbable that Music Choice would elect to incur
the additional costs of adding more music channels
unless it anticipated some additional revenue from
the expanded service.]
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constant despite the availability of
several additional music channels. It is
more likely, however, that Music Choice
would not make the expansion, and
incur the additional expense of doing
so, without reasonable expectation that
subscribers or advertisers would be
more attracted to the expanded
offerings, although the Judges have no
evidence to suggest that the net increase
in listenership (or advertising revenue)
would be anything more than modest.

SoundExchange refers to prior rate
decisions and the application of the fair
return/fair income factor by the Judges
and their predecessors. SoundExchange
asserts that the Judges are looking for a
fair return/fair income result that is
consistent with reasonable market
incomes. SX PFF at | 491, citing
SDARS-1, 73 FR 4080, 4095 (Jan. 24,
2008). Referring to testimony by Messrs.
Ciongoli and Van Arman,
SoundExchange emphasizes how vital
statutory royalty income is to copyright
owners—both the record labels and the
artists, whose share SoundExchange
distributes directly. See 6/13/12 Tr.
2138:5-2142:9 (Ciongoli), Van Arman
WDT at 4, SX Trial Ex. 77. Although the
income from any one statutory license
may not be great, SoundExchange cites
the aggregate value of income from all
of the statutory licenses as vital to the
industry. With respect to fair income to
the rights user, SoundExchange points
to the profit on the consolidated
financial statements of Music Choice
over the past five years, 2007-2011.

The balance of fair return and fair
income appears to have been
maintained at the current PSS rates.
This factor does not argue in favor of
drastic cuts or increases in the current
rate. Music Choice’s planned increase in
usage, however, argues in favor of an
increase in the rates going forward to
fairly compensate the licensors for the
additional performances.

The Judges determine, therefore, that
a 1% upward adjustment of the
benchmark (from 7.5% to 8.5% of Gross
Revenues), phased in during the early
part of the licensing period, is
appropriate to serve the policy of fair
return/fair income. [Because the
increase is modest and phased in over
the first two years of the rate period, the
Judges do not believe that the adjusted
rates will negatively impact Music
Choice’s ability to earn a fair income.]

c. Weigh the Relative Roles of Copyright
Owners and Copyright Users

This policy factor requires that the
rates the Judges adopt reflect the relative
roles of the copyright owners and
copyright users in the product made
available with respect to relative

creative contribution, technological
contribution, capital investment, cost,
risk, and contribution to the opening of
markets for creative expression and
media for their communication. Music
Choice argues that its creative and
technological contributions, and capital
investments, outweigh those of the
record companies. First, Music Choice
touts the graphic and informational
improvements made to its on-screen
channels, noting that what were once
blank screens now display significant
artist and music information. According
to Music Choice, costs for these
improvements have exceeded
[REDACTED)]. Del Beccaro Corrected
WDT at 31-32, PSS Trial Ex. 1. Second,
Music Choice offers increases in
programming, staff size and facilities,
along with enhancements to product
development and infrastructure. Music
Choice estimates that costs for these
improvements have exceeded
[REDACTED]. Id. Regarding costs and
risks, Music Choice points to its lack of
profitability and the exit of other PSS
from the market as evidence of its
continued risk and limited opportunity
for profit. Music Choice PFF { 512—
520. Finally, with respect to opening
new markets, Music Choice touts the
PSS market itself for which it remains
the standard-bearer in disseminating
music to the public through cable
television. Id. at § 523.
SoundExchange offers little more on
the third Section 801(b) factor beyond
Dr. Ford’s contention that he saw no
evidence to support that Music Choice
makes contributions to creativity or
availability of music that are beyond
those of the music services he included
in his benchmarks, and therefore,
according to Dr. Ford, the third factor is
accounted for in the market. Ford
Second Corrected WDT at 21, SX Trial
Ex. 79; 6/18/12 Tr. 2849:10-16 (Ford).
In considering the third factor, the
Judges’ task is not to determine who
individually bears the greater risk,
incurs the higher cost or makes a greater
contribution in the PSS market, and
then make individual up or down
adjustments to the selected rate based
upon some unspecified quantification.
Rather, the consideration is whether
these elements, taken as a whole,
require adjustment to the Judges’
selected benchmark rate of 7.5% [(or to
the modestly increased rates of 8.0%
and 8.5% that the Judges found
warranted under the second Section 801
factor discussed above)]. Upon careful
weighing of the evidence, the Judges
determine that no adjustment is
necessary [under the current statutory
rate or under the modestly increased

rates that the Judges have selected for
the upcoming rate period].

Music Choice’s investments in
programming offerings, staff, and
facilities, and other related products and
services are no doubt impressive, but
they have been accomplished under the
current rate. As discussed above, Music
Choice has already begun to expand its
channel offerings and has allocated
greater financial resources to its
residential audio business. All of these
undertakings, plus the investments
made and costs incurred to date have
been made under the existing rate, and
the Judges have no persuasive evidence
to suggest that these contributions have
not been accounted for in the current
rate. [Moreover, the Judges find no
evidence to suggest that the modest
increase to 8.5% (phased in over the
first two years of the rate period) that
the Judges adopt will negatively impact
Music Choice’s continued operations in
a material way.]

On the other side of the ledger,
SoundExchange has not offered any
persuasive evidence that the existing
rate has prevented the music industry
from making significant contributions to
or investments in the PSS market or that
those contributions are not already
accounted for in the current rate. [The
modest increases that the Judges adopt
would make any such argument even
less persuasive.] Therefore, no
adjustment][, either upward or
downward, from the 8.0% and 8.5%
rates that the Judges adopt] is warranted
under this factor.

d. Minimize Disruptive Impact

Of the four Section 801(b) factors, the
parties devoted most of their attention
to the last one: minimizing disruption
on the structure of the industries and on
generally prevailing industry practices.
This is perhaps not surprising, given the
role this factor played in SDARS-I in
adjusting the benchmark rates upon
which the Judges relied to set the
royalty fees. See SDARS-I, 73 FR at
4097-98. [The Judges’ analysis of the
disruption factor is confined to the
current statutory rate of 7.5% and to the
phased-in rate of 8.5% (including the
8.0% rate for the first year of the rate
period) that the Judges found warranted
under the second Section 801(b) factor,
discussed above.]

SoundExchange argues that the
current rate is disruptive to the music
industry. Dr. Ford testified that ““‘the
current practice of applying an
exceedingly low rate to deflated
revenues is disruptive of industry
structure, especially where there are
identical services already paying a
higher rate.” Ford Second Corrected
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WDT at 23, SX Trial Ex. 79. This results,
according to Dr. Ford, in a tilting of the
competitive field for music services in
favor of Music Choice, thereby
disrupting the natural evolution of the
music delivery industry. Dr. Ford,
however, concedes that the PSS market
has unique and distinctive features that
distinguish it from other types of music
services, thereby substantially reducing
the likelihood that the PSS and other
music services would be viewed as
substitutes for one another. Further, Dr.
Ford failed to present any empirical
evidence demonstrating a likelihood of
migration of customers from music
services paying higher royalty fees to
the PSS as a result of his perceived
royalty imbalance. Dr. Ford’s conclusion
that the current rate paid by the PSS for
the Section 114 license has caused a
disruption to the music industry (or
would likely do so in the upcoming
license period) is mere conjecture.

Music Choice also contends that the
current rate is disruptive. The Judges
find its argument weak and
unsubstantiated. The test for
determining disruption to an industry,
announced by the Judges in SDARS-], is
whether the selected rate directly
produces an adverse impact that is
substantial, immediate, and irreversible
in the short-run. SDARS-I, 73 FR 4097.
The current rate has been in place for
some time and, despite Music Choice’s
protestations that it has never been
profitable, it continues to operate and
continues to increase its expenditures
by expanding and enhancing its services
in the face of the supposedly disruptive
current royalty rate. Music Choice’s
argument that DMX’s bankruptcy and
Muzak’s decision to limit its
participation in the PSS market are
evidence of the onerous burden of the
current rate are without support. Music
Choice has failed to put forward any
evidence demonstrating a causal
relationship between the actions of
those services and the current PSS
royalty rate. In sum, the Judges are not
persuaded by the record testimony or
the arguments of the parties that the
current PSS rate is disruptive to a
degree that would warrant an
adjustment, either up or down.

[The modest, phased-in increase to
8.5% that the Judges adopt does nothing
to change this conclusion. Neither
SoundExchange nor Music Choice

presented any credible evidence to
suggest that the adjusted rates of 8.0%
and 8.5% that the Judges adopt would
directly produce an adverse impact that
is substantial, immediate, and
irreversible in the short-run. Therefore,
the Judges find that no adjustment to the
adopted rates is warranted under the
fourth Section 801(b) factor.]

So ordered.
Suzanne M. Barnett,
Chief Copyright Royalty Judge.
Richard C. Strasser,
Copyright Royalty Judge.
Dated: April 30, 2013.

Dissenting Opinion of Copyright
Royalty Judge Roberts

For the second time in this
proceeding, the majority alters its
evaluation of the evidence and
explanation of its reasoning in
determining royalty rates, this time
under the rubric of 17 U.S.C. 803(c)(4).
The majority’s amendments do not
comply with the terms and conditions
of that section; and no other provision
in the statute grants authority, at this
stage of the proceeding, for making
them.

Section 803(c)(4) of the Copyright Act,
17 U.S.C., entitled “Continuing
Jurisdiction,” states that “The Copyright
Royalty Judges may issue an
amendment to a written determination
to correct any technical or clerical errors
in the determination or to modify the
terms, but not the rates, of royalty
payments in response to unforeseen
circumstances that would frustrate the
proper implementation of such
determination.” This provision and
Section 803(c)(2), regarding motions for
rehearing, are the only grants of
authority for altering or amending
written determinations. The language of
Section 803(c)(4) is very precise.
Amendments can be made to a
determination only if (1) they are
“technical” or “clerical’; and (2) they
are in response to unforeseen
circumstances that would frustrate the
proper implementation of such
determination. The majority’s issuance

6 The first alteration in the reasoning supporting
the majority’s determination of royalty rates
occurred in its denial of the motions for rehearing
filed by SoundExchange, Inc. and Sirius XM. See
Order Denying Motions for Rehearing, Docket No.
2011-1 CRB PSS/Satellite II (Jan. 30, 2013).

of amendments here fails on both
accounts. First, the amendments are in
no way ‘“‘technical” or “clerical.” The
majority reconsiders both its evidentiary
and legal analysis of the Section 801(b)
factors as applied to the preexisting
subscription services (“PSS”) in light of
the Register of Copyrights’ finding of
legal error in the majority’s analysis.
Review of Copyright Royalty Judges
Determination, Notice, 78 FR 22913
(Apr. 17, 2013). Recasting evidentiary
and legal analysis is by no means
“technical” or “clerical,” and I can find
nothing in either the plain language of
Section 804(c)(4) or its legislative
history that supports such a
classification.

Furthermore, even if the majority is
accurate in its conclusion that the
amendments to the written
determination are ‘‘technical,” the
amendments do not satisfy the second
criterion of Section 803(c)(4), which is
that they can be made only if the
“proper implementation of such
determination” would be frustrated
without them.? The majority’s
amendments are not at all necessary to
the implementation of PSS rates, for
they do not change them (which Section
804(c)(4) expressly forbids) nor do they
alter, correct, or clarify any of the terms
or conditions of payment or reporting.
What the amendments do seek to
accomplish is to bolster the legal
rationale behind the choice of the rates,
presumably to raise the chances of
success of the determination on appeal.
This is not a permitted or intended
purpose for making amendments under
Section 803(c)(4), and the majority is
without authority to make them. I,
therefore, dissent.

Dated: April 30, 2013

William J. Roberts, Jr.,
Copyright Royalty Judge.
Dated: April 30, 2013
Suzanne M. Barnett,

Chief Copyright Royalty Judge.
Approved by:

James H. Billington,

Librarian of Congress.
[FR Doc. 2013—-12493 Filed 5-24-13; 8:45 am]

BILLING CODE 1410-72-P

7 The majority provides no discussion or analysis
of this criterion.
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 732 and Chapter IV

OFFICE OF THE DIRECTOR OF
NATIONAL INTELLIGENCE

5 CFR Chapter IV
RIN 3206—-AM73

Designation of National Security
Positions in the Competitive Service,
and Related Matters

AGENCY: Office of Personnel
Management; Office of the Director of
National Intelligence.

ACTION: Proposed rule and withdrawal
of prior proposed rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) and the Office of
the Director of National Intelligence
(ODNI) are proposing to issue
regulations regarding designation of
national security positions in the

competitive service, and related matters.

This proposed rule is one of a number
of initiatives OPM and ODNI have
undertaken to simplify and streamline
the system of Federal Government
investigative and adjudicative processes
to make them more efficient and
equitable. The purpose of this revision
is to clarify the requirements and
procedures agencies should observe
when designating, as national security
positions, positions in the competitive
service, positions in the excepted
service where the incumbent can be
noncompetitively converted to the
competitive service, and career
appointments in the Senior Executive
Service within the executive branch,
pursuant to Executive Order 10450,
Security Requirements for Government
Employment.

DATES: OPM and ODNI will consider
comments on this proposed rule
received on or before June 27, 2013.
Effective May 28, 2013, the proposed
rule published December 14, 2010, at 75
FR 77783, is withdrawn.

ADDRESSES: You may submit comments
through the Federal eRulemaking Portal
at http://www.regulations.gov. All
submissions received through the Portal
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this proposed
rulemaking.

You may also send, deliver, or fax
comments to Kimberly Holden, Deputy
Associate Director for Recruitment and
Hiring, U.S. Office of Personnel
Management, Room 6566, 1900 E Street
NW., Washington, DC 20415-9700;
email at employ@opm.gov; or fax at
(202) 606—2329.

FOR FURTHER INFORMATION CONTACT:
Linda Watson by telephone on (202)
606—1252, by fax at (202) 606—4430, by
TTY at (202) 418-3134, or by email at
Linda.Watson@opm.gov or Teresa
Nankivell, Office of the Director of
National Intelligence, Office of the
National Counterintelligence Executive,
phone 571-204-6623, fax to 571-204—
6592, email teresabn@dni.gov.
SUPPLEMENTARY INFORMATION: On
December 14, 2010, the U.S. Office of
Personnel Management (OPM) issued a
proposed rule in 75 FR 77783 to amend
part 732 of title 5, Code of Federal
Regulations (CFR), to clarify its
coverage, and the procedural
requirements for making position
sensitivity designations. OPM also
proposed various revisions to make the
regulations more readable. This
proposed rule replaces OPM’s proposed
rule at 75 FR 77783 (Dec. 14, 2010),
which is withdrawn.

In a Memorandum dated January 25,
2013, and published in the Federal
Register at 78 FR 7253 on January 31,
2013, the President directed that ““[t]he
Director of National Intelligence and the
Director of the Office of Personnel
Management shall jointly propose the
amended regulations contained in the
Office of Personnel Management’s
notice of proposed rulemaking in 75 FR
77783 (Dec. 14, 2010), with such
modifications as are necessary to permit
their joint publication, without
prejudice to the authorities of the
Director of National Intelligence and the
Director of the Office of Personnel
Management under any executive order,
and to the extent permitted by law.”

Accordingly, the proposed rule issued
by OPM on December 14, 2010 (75 FR
77783) is withdrawn, and, with the
exception of section 732.401, OPM and

ODNI are jointly reissuing and
renumbering the proposed rule in a new
chapter IV, part 1400 of title 5, Code of
Federal Regulations. OPM will
separately reissue as a final rule
§732.401, concerning OPM’s
responsibility to make reemployment
eligibility determinations under 5 U.S.C.
7312, 10 U.S.C. 1609(d), and section 7
of E.O. 10450, as amended.

The following sections of the joint
proposed rule differ from the
corresponding sections of the December
14, 2010 proposed rule:

The Authority Citation has been
revised to add a reference to 50 U.S.C.
435b and a Federal Register citation to
the President’s Memorandum.

Section 1400.103, formerly § 732.103,
has been revised to allow OPM and
ODNI to jointly issue standards,
procedures, and guidance to implement
the rule.

Section 1400.201(a)(2)(v), formerly
§732.201(a)(2)(v), has been revised to
clarify that “critical-sensitive” positions
include positions involving national
security adjudicative determinations
generally, not just security clearance
adjudications.

Section 1400.201(b) and (c), formerly
§732.201(b) and (c), have been revised
and a new paragraph (d) added to clarify
that in certain circumstances a position
sensitivity designation under this part
may automatically carry with it, without
further agency action, a risk designation
under part 731 of this chapter (see 5
CFR 731.106). This change was
intended only to streamline the
suitability and security designation
processes to the greatest extent
practicable. Determinations regarding
suitability and determinations regarding
eligibility to hold a sensitive position
are governed by distinct standards. The
administrative processes that may be
applicable to each determination are
also distinct. The requirement that all
positions receiving a position sensitivity
designation under this part shall also
receive a risk designation under part
731 of this chapter does not confer, and
is not intended to confer, any new or
additional rights of appeal upon
employees or prospective employees
who have been subjected to a personnel
action that was based on a
determination that they lack eligibility
to hold a sensitive position.

Technical changes have also been
made to §1400.201 to use terms and
punctuation consistently.
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Section 1400.202(c), formerly
§732.202(c), has been revised to clarify
that OPM’s authority under Executive
Order 10450, as amended, to grant
waivers from, and exceptions to
investigative requirements, does not
include the authority to waive
investigative requirements for eligibility
for access to classified information, and
does not affect ODNI’s authority to
prescribe standards for temporary
eligibility for access to classified
information.

Section 1400.301, formerly § 732.301,
has been revised to state that certain
procedural and recordkeeping
requirements must be followed ““subject
to requirements of law, rule, regulation
or Executive order,” and to renumber
the text.

Members of the public need not
resubmit previously submitted
comments on aspects of the joint
proposed rule that are unchanged from
the December 14, 2010 proposed rules.
In the final rule, OPM and ODNI will
fully address the comments received on
the corresponding provisions of the
December 14, 2010 proposed rule,
including any changes in the final rule
made as a result of the comments. In the
final rule, OPM and ODNI will also fully
address the comments received in
response to this notice of proposed
rulemaking.

Regulatory Flexibility Act

OPM and ODNI certify that this rule
will not have a significant economic
impact on a substantial number of small
entities because the rules pertain only to
Federal employees and agencies.

E.O. 12866, Regulatory Review

This proposed rule has been reviewed
by the Office of Management and
Budget under Executive Order 12866.

E.O. 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment.

E.O. 12988, Civil Justice Reform

This rule meets the applicable
standard set forth in section 3(a) and
(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This action pertains to agency
management, personnel and
organization and does not substantially
affect the rights or obligations of non-
agency parties and, accordingly, is not
a “rule” as that term is used by the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA)). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
List of Subjects
5 CFR Part 732

Administrative practices and
procedures, Government employees.

5 CFR Part 1400

Administrative practices and
procedures, Classified information,
Government employees, Investigations.

U.S. Office of Personnel Management.
Elaine Kaplan,

Acting Director, Office of the Director of
National Intelligence

James R. Clapper, Jr.,

Director.

Accordingly, OPM and ODNI propose
to amend title 5, Code of Federal
Regulations, by establishing chapter IV
consisting of part 1400 to read as
follows:

Chapter IV—Office of Personnel
Management and Office of the Director of
National Intelligence

PART 1400—DESIGNATION OF
NATIONAL SECURITY POSITIONS

Subpart A—Scope

Sec.

1400.101 Purpose.

1400.102 Definitions and applicability.
1400.103 Implementation.

Subpart B—Designation and Investigative
Requirements

1400.201 Sensitivity level designations and
investigative requirements.

1400.202 Waivers and exceptions to
preappointment investigative
requirements.

1400.203 Periodic reinvestigation
requirements.

1400.204 Reassessment of current
positions.
1400.205 Savings provision.

Subpart C—Procedural Rights and
Reporting

1400.301 Procedural rights.
1400.302 Reporting to OPM.

Authority: 5 U.S.C. 1103(a)(5), 3301, 3302,
7312; 50 U.S.C. 403, 435b; E.O. 10450, 3 CFR,
1949-1953 Comp., p. 936; E.O. 10577, 3 CFR,
1954-1958 Comp., p. 218; E.O. 12968, 3 CFR,
1996 Comp., p. 391; E.O. 13467, 3 CFR, 2009
Comp., p. 196; 78 FR 7253.

Subpart A—Scope

§1400.101 Purpose.

(a) This part sets forth certain
requirements and procedures which
each agency shall observe for
determining national security positions
pursuant to Executive Order 10450—
Security Requirements for Government
Employment (April 27, 1953), 18 FR
2489, 3 CFR 1949-1953 Comp., p. 936,
as amended.

(b) All positions must be evaluated for
a position sensitivity designation
commensurate with the responsibilities
and assignments of the position as they
relate to the impact on the national
security, including but not limited to
eligibility for access to classified
information.

§1400.102 Definitions and applicability.

(a) In this part—

National security position includes
any position in a department or agency,
the occupant of which could bring
about, by virtue of the nature of the
position, a material adverse effect on the
national security.

(i) Such positions include those
requiring eligibility for access to
classified information.

(ii) Other such positions include, but
are not limited to, those whose duties
include:

(A) Protecting the nation, its citizens
and residents from acts of terrorism,
espionage, or foreign aggression,
including those positions where the
occupant’s duties involve protecting the
nation’s borders, ports, critical
infrastructure or key resources, and
where the occupant’s neglect, action, or
inaction could bring about a material
adverse effect on the national security;

(B) Developing defense plans or
policies;

(C) Planning or conducting
intelligence or counterintelligence
activities, counterterrorism activities
and related activities concerned with
the preservation of the military strength
of the United States;

(D) Protecting or controlling access to
facilities or information systems where
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the occupant’s neglect, action, or
inaction could bring about a material
adverse effect on the national security;

(E) Controlling, maintaining custody,
safeguarding, or disposing of hazardous
materials, arms, ammunition or
explosives, where the occupant’s
neglect, action, or inaction could bring
about a material adverse effect on the
national security;

(F) Exercising investigative or
adjudicative duties related to national
security, suitability, fitness or identity
credentialing, where the occupant’s
neglect, action, or inaction could bring
about a material adverse effect on the
national security;

(G) Exercising duties related to
criminal justice, public safety or law
enforcement, where the occupant’s
neglect, action, or inaction could bring
about a material adverse effect on the
national security; or

(H) Conducting investigations or
audits related to the functions described
in paragraphs (ii)(B) through (G) of this
paragraph (a) definition, where the
occupant’s neglect, action, or inaction
could bring about a material adverse
effect on the national security.

(b) The requirements of this part
apply to positions in the competitive
service, positions in the excepted
service where the incumbent can be
noncompetitively converted to the
competitive service, and career
appointments in the Senior Executive
Service within the executive branch.
Departments and agencies may apply
the requirements of this part to other
excepted service positions within the
executive branch and contractor
positions, to the extent consistent with
law.

§1400.103 Implementation.

OPM and the Security Executive
Agent designated pursuant to Executive
Order 13467 or any successor order may
set forth policies, general procedures,
criteria, standards, quality control
procedures, and supplementary
guidance for the implementation of this
part.

Subpart B—Designation and
Investigative Requirements

§1400.201 Sensitivity level designations
and investigative requirements.

(a) For purposes of this part, the head
of each agency must designate, or cause
to be designated, a position within the
department or agency as a national
security position pursuant to
§ 1400.102(a). National security
positions must then be designated,
based on the degree of potential damage
to the national security, at one of the
following three sensitivity levels:

(1) Noncritical-Sensitive positions are
national security positions which have
the potential to cause significant or
serious damage to the national security,
including but not limited to:

(i) Positions requiring eligibility for
access to Secret, Confidential, or “L”
classified information; or

(ii) Positions not requiring eligibility
for access to classified information, but
having the potential to cause significant
or serious damage to the national
security.

(2) Critical-Sensitive positions are
national security positions which have
the potential to cause exceptionally
grave damage to the national security,
including but not limited to:

(i) Positions requiring eligibility for
access to Top Secret or “Q” classified
information;

(ii) Positions involving development
or approval of war plans, major or
special military operations, or critical
and extremely important items of war;

(iii) National security policy-making
or policy-determining positions;

(iv) Positions with investigative
duties, including handling of completed
counter-intelligence or background
investigations, the nature of which have
the potential to cause exceptionally
grave damage to the national security;

(v) Positions involving national
security adjudicative determinations or
granting of personnel security clearance
eligibility;

(vi) Positions involving duty on
personnel security boards;

(vii) Senior management positions in
key programs, the compromise of which
could result in exceptionally grave
damage to the national security;

(viii) Positions having direct
involvement with diplomatic relations
and negotiations;

(ix) Positions involving independent
responsibility for planning or approving
continuity of Government operations;

(x) Positions involving major and
immediate responsibility for, and the
ability to act independently without
detection to compromise or exploit, the
protection, control, and safety of the
nation’s borders and ports or
immigration or customs control or
policies, where there is a potential to
cause exceptionally grave damage to the
national security;

(xi) Positions involving major and
immediate responsibility for, and the
ability to act independently without
detection to compromise or exploit, the
design, installation, operation, or
maintenance of critical infrastructure
systems or programs;

(xii) Positions in which the occupants
have the ability to independently

damage public health and safety with
devastating results;

(xiii) Positions in which the
occupants have the ability to
independently compromise or exploit
biological select agents or toxins,
chemical agents, nuclear materials, or
other hazardous materials;

(xiv) Positions in which the occupants
have the ability to independently
compromise or exploit the nation’s
nuclear or chemical weapons designs or
systems;

(xv) Positions in which the occupants
obligate, expend, collect or control
revenue, funds or items with monetary
value in excess of $50 million, or
procure or secure funding for goods
and/or services with monetary value in
excess of $50 million annually, with the
potential for exceptionally grave damage
to the national security;

(xvi) Positions in which the occupants
have unlimited access to and control
over unclassified information, which
may include private, proprietary or
other controlled unclassified
information, but only where the
unauthorized disclosure of that
information could cause exceptionally
grave damage to the national security;

(xvii) Positions in which the
occupants have direct, unrestricted
control over supplies of arms,
ammunition, or explosives or control
over any weapons of mass destruction;

(xviii) Positions in which the
occupants have unlimited access to or
control of access to designated restricted
areas or restricted facilities that
maintain national security information
classified at the Top Secret or “Q” level;

(xix) Positions working with
significant life-critical/mission-critical
systems, such that compromise or
exploitation of those systems would
cause exceptionally grave damage to
essential Government operations or
national infrastructure; or

(xx) Positions in which the occupants
conduct internal and/or external
investigation, inquiries, or audits related
to the functions described in paragraphs
(a)(2)(i) through (xix) of this section,
where the occupant’s neglect, action, or
inaction could cause exceptionally
grave damage to the national security.

(3) Special-Sensitive positions are
those national security positions which
have the potential to cause inestimable
damage to the national security,
including but not limited to positions
requiring eligibility for access to
Sensitive Compartmented Information
(SCI), requiring eligibility for access to
any other intelligence-related Special
Sensitive information, requiring
involvement in Top Secret Special
Access Programs (SAP), or positions
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which the agency head determines must
be designated higher than Critical-
Sensitive consistent with Executive
order.

(b) OPM issues, and periodically
revises, a Position Designation System
which describes in greater detail agency
requirements for designating positions
that could bring about a material
adverse effect on the national security.
Agencies must use the Position
Designation System to designate the
sensitivity level of each position
covered by this part. All positions
receiving a position sensitivity
designation under this part shall also
receive a risk designation under 5 CFR
part 731 (see 5 CFR 731.106) as
provided in paragraphs (c) and (d) of
this section.

(c) Any position receiving a position
sensitivity designation under this part at
the critical-sensitive or special-sensitive
level shall automatically carry with that
designation, without further agency
action, a risk designation under 5 CFR
731.106 at the high level.

(d) Any position receiving a position
sensitivity designation at the
noncritical-sensitive level shall
automatically carry with that
designation, without further agency
action, a risk designation under 5 CFR
731.106 at the moderate level, unless
the agency determines that the position
should be designated at the high level.
Agencies shall designate the position at
the high level where warranted on the
basis of criteria set forth in OPM
issuances as described in § 731.102(c).

§1400.202 Waivers and exceptions to
preappointment investigative requirements.

(a) Waivers—(1) General. A waiver of
the preappointment investigative
requirement contained in section 3(b) of
Executive Order 10450 for employment
in a national security position may be
made only for a limited period:

(i) In case of emergency if the head of
the department or agency concerned
finds that such action is necessary in the
national interest; and

(ii) When such finding is made a part
of the records of the department or
agency.

(2) Specific waiver requirements. (i)
The preappointment investigative
requirement may not be waived for
appointment to positions designated
Special-Sensitive under this part.

(ii) For positions designated Critical-
Sensitive under this part, the records of
the department or agency required by
paragraph (a)(1) of this section must
document the decision as follows:

(A) The nature of the emergency
which necessitates an appointment

prior to completion of the investigation
and adjudication process;

(B) A record demonstrating the
successful initiation of the required
investigation based on a completed
questionnaire; and

(C) A record of the Federal Bureau of
Investigation fingerprint check portion
of the required investigation supporting
a preappointment waiver.

(iii) When a waiver for a position
designated Noncritical-Sensitive is
granted under this part, the agency head
will determine documentary
requirements needed to support the
waiver decision. In these cases, the
agency must favorably evaluate the
completed questionnaire and initiate the
required investigation. The required
investigation must be initiated within
14 days of placing the individual in the
position.

(iv) When waiving the
preappointment investigation
requirements, the applicant must be
notified that the preappointment
decision was made based on limited
information, and that the ultimate
appointment decision depends upon
favorable completion and adjudication
of the full investigative results.

(b) Exceptions to investigative
requirements. Pursuant to section 3(a) of
E.O. 10450, as amended, upon request
of an agency head, the Office of
Personnel Management may, in its
discretion, authorize such less
investigation as may meet the
requirement of national security with
respect to:

(1) Positions that are intermittent,
seasonal, per diem, or temporary, not to
exceed an aggregate of 180 days in
either a single continuous appointment
or series of appointments; or

(2) Positions filled by aliens employed
outside the United States.

(c) Applicability. This section does
not apply to:

(1) Investigations, waivers of
investigative requirements, and
exceptions from investigative
requirements under 42 U.S.C. 2165(b);

(2) Investigative requirements for
eligibility for access to classified
information under Executive Order
12968, as amended; or

(3) Standards for temporary eligibility
for access to classified information
established by the Security Executive
Agent pursuant to section 3.3(a)(2) of
Executive Order 12968, as amended.

§1400.203 Periodic reinvestigation
requirements.

(a) The incumbent of a national
security position requiring eligibility for
access to classified information is
subject to the reinvestigation

requirements of E.O. 12968, as
amended.

(b) The incumbent of a national
security position that does not require
eligibility for access to classified
information is subject to periodic
reinvestigation at least once every five
years. Such reinvestigation must be
conducted using a national security
questionnaire, and at a frequency and
scope that will satisfy the
reinvestigation requirements for both
national security and public trust
positions.

§1400.204 Reassessment of current
positions.

(a) Agency heads must assess each
position covered by this part within the
agency using the standards set forth in
this regulation as well as guidance
provided in OPM issuances to
determine whether changes in position
sensitivity designations are necessary
within 24 months of [EFFECTIVE DATE
OF THE FINAL RULE].

(b) Where the sensitivity designation
of the position is changed, and requires
a higher level of investigation than was
previously required for the position,

(1) The agency must initiate the
investigation no later than 14 working
days after the change in designation,
and

(2) The agency will determine
whether the incumbent’s retention in
sensitive duties pending the outcome of
the investigation is consistent with the
national security.

(c) Agencies may provide advance
notice of the redesignation of a position
to allow time for completion of the
forms, releases, and other information
needed from the incumbent to initiate
the investigation.

§1400.205 Savings provision.

No provision of the rule in this part
shall be applied in such a way as to
affect any administrative proceeding
pending on the effective date of the final
regulation. An administrative
proceeding is deemed to be pending
from the date of the agency or OPM
notice described in § 1400.301(c)(1).

Subpart C—Procedural Rights and
Reporting

§1400.301 Procedural rights.

When an agency makes an
adjudicative decision based on an OPM
investigation, or when an agency, as a
result of information in an OPM
investigation, changes a tentative
favorable placement or clearance
decision to an unfavorable decision, the
agency must comply with all applicable
administrative procedural requirements,
as provided by law, rule, regulation, or
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Executive order, including E.O. 12968,
as amended, and the agency’s own
procedural regulations, and must:

(a) Ensure that the records used in
making the decision are accurate,
relevant, timely, and complete to the
extent reasonably necessary to assure
fairness to the individual in any
determination;

(b) Consider all available, relevant
information in reaching its final
decision; and

(c) At a minimum, subject to
requirements of law, rule, regulation, or
Executive order:

(1) Provide the individual concerned
notice of the specific reason(s) for the
decision, an opportunity to respond,
and notice of appeal rights, if any; and

(2) Keep any record of the agency
action required by OPM as published in
its issuances.

§1400.302 Reporting to OPM.

(a) Each agency conducting an
investigation under E.O. 10450 is
required to notify OPM when the
investigation is initiated and when it is
completed.

(b) Agencies must report to OPM an
adjudicative determination and action
taken with respect to an individual
investigated pursuant to E.O. 10450 as
soon as possible and in no event later
than 90 days after receipt of the final
report of investigation.

(c) To comply with process efficiency
requirements, additional data may be
collected from agencies conducting
investigations or taking action under
this part. These collections will be
identified in separate OPM guidance,
issued as necessary under 5 CFR
732.103.

[FR Doc. 2013-12556 Filed 5-23-13; 11:15 am]
BILLING CODE 6325-39-P; 3910-A7-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No.: FAA-2013-0142; Notice No.
25-139]

RIN 2120-AK12

Harmonization of Airworthiness
Standards—Gust and Maneuver Load
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to amend
certain airworthiness regulations for

transport category airplanes based on
recommendations from the Aviation
Rulemaking Advisory Committee
(ARAC). Adopting this proposal would
eliminate certain regulatory differences
between the airworthiness standards of
the FAA and European Aviation Safety
Agency (EASA) without affecting
current industry design practices. This
action would revise the pitch maneuver
design loads criteria; revise the gust and
turbulence design loads criteria; revise
the application of gust loads to engine
mounts, high lift devices, and other
control surfaces; add a “round-the-
clock’ discrete gust criterion and a
multi-axis discrete gust criterion for
airplanes equipped with wing-mounted
engines; revise the engine torque loads
criteria; add an engine failure dynamic
load condition; revise the ground gust
design loads criteria; revise the criteria
used to establish the rough air design
speed, and require the establishment of
a rough air Mach number.

DATES: Send comments on or before
August 26, 2013.

ADDRESSES: Send comments identified
by docket number FAA-2013-0142
using any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courler: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at (202) 493-2251.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Todd Martin, Airframe
and Cabin Safety Branch, ANM-115,
Transport Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; telephone
(425) 227-1178; facsimile (425) 227—
1232; email Todd.Martin@faa.gov.

For legal questions concerning this
action, contact Sean Howe, Office of the
Regional Counsel, ANM-7, Federal
Aviation Administration, 1601 Lind
Avenue SW., Renton, Washington
98057—-3356; telephone (425) 227-2591;
facsimile (425) 227-1007; email
Sean.Howe@faa.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General Requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
and minimum standards for the design
and performance of aircraft that the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority. It
prescribes new safety standards for the
design and operation of transport
category airplanes.

I. Overview of Proposed Rule

The FAA proposes to amend the
airworthiness regulations described
below. This action would harmonize
Title 14, Code of Federal Regulations
(14 CFR) part 25 requirements with the
corresponding requirements in Book 1
of EASA Certification Specifications
and Acceptable Means of Compliance
for Large Aeroplanes (CS-25).

The following proposals result from
ARAC recommendations made to the
FAA and EASA:

1. Amend § 25.331, “Symmetric
maneuvering conditions;”
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2. Amend § 25.341, “Gust and
turbulence loads;”

3. Amend § 25.343, “Design fuel and
oil loads;”

4. Amend § 25.345, “High lift
devices;”

5. Amend § 25.361, “Engine torque;”

6. Add § 25.362, “Engine failure
loads;”

7. Amend § 25.371, “Gyroscopic
loads;”

8. Amend § 25.373, “Speed control
devices;”

9. Amend § 25.391, “Control surface
loads: General;”

10. Amend § 25.395, “Control
system;”’

11. Amend § 25.415, “Ground gust
conditions;”

12. Amend § 25.1517, “Rough air
speed, Vra;”

13. Remove appendix G, “Continuous
Gust Design Criteria.”

II. Background

Part 25 prescribes airworthiness
standards for type certification of
transport category airplanes for products
certified in the United States. EASA CS—
25 Book 1 prescribes the corresponding
airworthiness standards for products
certified in Europe. While part 25 and
CS-25 Book 1 are similar, they differ in
several respects. To improve
certification efficiency, the FAA tasked
ARAC through the Loads and Dynamics
Harmonization Working Group
(LDHWG) to review existing structures
regulations and recommend changes
that would eliminate differences
between the U.S. and European
airworthiness standards, while
maintaining or improving the level of
safety in the current regulations.

All of the proposals below are based
on LDHWG recommendations, which
EASA has already incorporated into CS—
25 Book 1. The FAA agrees with the
ARAC recommendations as adopted by
EASA, and we propose to amend part 25
accordingly. The proposals are not
expected to be controversial and should
reduce certification costs to industry
without adversely affecting safety. The
complete analyses for the proposed
changes made in response to ARAC
recommendations can be found in the
ARAC recommendation reports, located
in the docket for this rulemaking.

Note: In most cases, the language and
diagrams in this proposed rule are similar to
related rules found in CS-25, Book 1 with
one exception: The FAA uses the term “flight
deck’” where EASA uses the term “cockpit.”
The meaning and intent of these terms are
the same.

III. Discussion of the Proposal

A. Revise “Symmetric Maneuvering
Conditions” (§ 25.331)

Section 25.331(c)(2) currently
prescribes a checked pitching maneuver
(a design load condition) in which the
flight deck pitch control is first
displaced in a nose-up direction, then
the control is displaced in the opposite
direction sufficient to “check” the
pitching motion. The control
displacements must develop specified
nose-up and nose-down pitching
accelerations. The pitching
accelerations prescribed in the current
regulations do not account for the size,
configuration, or characteristics of the
airplane. Also, the current regulations
do not fully account for the
characteristics of advanced electronic
flight control systems in which the
achievable maneuvering load factors are
governed by computer control laws.

We propose to revise § 25.331(c)(2)
based on the recommendation from the
LDHWG. The proposed requirement
would prescribe both positive and
negative checked pitch maneuver loads
that take into account the size of the
airplane and any effects of the flight
control system. We would also revise
the introductory paragraph, § 25.331(c),
by moving some criteria to § 25.331(c)(2)
where those criteria apply.

The LDHWG recommended a checked
pitching maneuver requirement that was
based on the corresponding requirement
in the former Joint Aviation Regulations
(JAR) but with some modifications to
account for advanced flight control
systems. The proposal specifies a
control input in the form of a sine wave
as a baseline control motion. This
control motion is applied with the
initial movement in the nose-up
direction so that the maximum positive
limit maneuvering load factor is
achieved. As a separate condition, the
control motion is applied with the
initial movement in the nose-down
direction, so that a maneuvering load
factor of Og is reached. In both cases, the
control motion is applied at a frequency
related to the short-period rigid body
mode of the airplane. The short-period
rigid body mode is one of the two
longitudinal stability modes that are
inherent in every airplane and
identified during the design phase.

In cases where the load factors are not
achievable with a simple sine wave
using amplitude that fits within the
limits of the control stops or the pilot
effort limits, a modified sine wave
within these limits is required with a
dwell at the maximum control
displacement. The time delay is varied
to the extent necessary to achieve the

specified load factors up to a maximum
time beyond which the maneuver would
no longer be considered rational.

These actions would harmonize
§ 25.331 with the corresponding EASA
standards.

B. Revise “Gust and Turbulence Loads”
(§ 25.341) and “Continuous Gust Design
Criteria” (Appendix G to Part 25)

Section 25.341 requires that the
airplane be designed for gust and
turbulence loads. These loads are
currently specified in § 25.341(a)
Discrete Gust Design Criteria
(representing a singular gust), and
§ 25.341(b) Continuous Gust Design
Criteria (representing continuous
turbulence). Section 25.341(b)
references the continuous gust criteria
specified in appendix G of part 25 and
requires that these criteria be used for
the evaluation of continuous turbulence.
We propose to:

1. Remove appendix G and specify the
continuous turbulence requirement
directly in § 25.341(b); and remove the
optional mission analysis method
currently specified in appendix G in
favor of the design envelope analysis
method.

The elimination of the optional
mission analysis method would not be
significant since few manufacturers
currently use it as the primary means of
addressing continuous turbulence. The
LDHWG determined that predicting the
mission is not always reliable since
missions can change after the airplane
goes into operation. Furthermore, the
mission analysis design loads are
sensitive to small changes in the
definition of the aircraft mission.
Therefore, small variations in approach
can provide inconsistent results. The
elimination of the mission analysis
method leaves only the design envelope
analysis method.

2. Revise the turbulence intensity
criteria in § 25.341(b) to take into
account in-service measurements of
derived gust intensities.

The FAA and other organizations
have endeavored to better define the
atmospheric model to be used for gust
and turbulence loads. The Civil
Aviation Authority (CAA) of the United
Kingdom conducted a comprehensive
gust measurement program for transport
airplanes in airline service. The
program, called Civil Aircraft
Airworthiness Data Recording Program
(CAADRP), resulted in an extensive
collection of reliable gust data that
provided an improved insight into the
distribution of gusts in the atmosphere.
The FAA already revised § 25.341(a)
(Amendment 25-86, 61 FR 5218, dated
February 9, 1996) to provide a revised
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discrete gust methodology along with a
refined gust distribution model of the
atmosphere based on the CAADRP data.
The FAA proposes to retain the design
envelope criterion and prescribe the
gust intensity distribution based on the
CAADRP data. In addition, the flight
profile alleviation factor already defined
for the discrete gust in § 25.341(a)
would be used to adjust the gust
intensity distribution according to
certain aircraft parameters that relate to
the intended use of the airplane. The
FAA considers this to be a reliable and
uniform means of accounting for
airplane mission.

The introduction of advanced flight
control systems into transport airplanes
has presented special problems in the
treatment of continuous turbulence.
Some of these systems can exhibit
significant non-linearities, while the
standard mathematical approaches to
continuous turbulence (i.e., frequency
domain solutions) are valid only for
linear systems. The proposed rule
would require that any significant non-
linearity be considered in a realistic or
conservative manner.

3. Revise § 25.341(a) to require
evaluation of discrete gust conditions at
airplane speeds from Vg to design
cruising speed, V¢, (currently required
only at V¢) and to expand the definition
of gust speeds up to 60,000 feet
(currently defined up to 50,000 feet).

The change to the discrete gust
criteria is necessary to ensure airplanes
are designed to withstand gust loads at
lower speeds and is consistent with the
proposed continuous turbulence
criteria.

Some current part 25 airplanes have
maximum certified operating altitudes
up to 51,000 feet. To be fully applicable
to these and future part 25 airplanes,
this proposal defines gust intensities for
altitudes up to 60,000 feet. Currently,

§ 25.341(a) defines the discrete gust
velocities up to 50,000 feet. Therefore,
as a conforming change, we propose to
amend § 25.341(a)(5)(i) to define
discrete gust velocities up to 60,000 feet
for consistency between discrete gust
and continuous turbulence criteria.

m 4. Add a new paragraph § 25.341(c)
that specifies a “round-the-clock”
discrete gust criterion and a multi-axis
discrete gust criterion for airplanes
equipped with wing-mounted engines.

Following an accident in which an
airplane shed a large wing-mounted
nacelle, the National Transportation
Safety Board (NTSB) recommended that
the FAA amend the design load
requirements to consider multiple axis
loads encountered during severe
turbulence (NTSB Safety

Recommendation A-93-137, November
15, 1993). This recommendation was
specifically aimed at gust loads on
wing-mounted engines. To address the
NTSB’s concern, the FAA contracted an
independent organization to develop a
method of performing multi-axis
discrete gust analysis for wing-mounted
nacelles. The results of that study were
reported to FAA in Stirling Dynamics
Limited Report No. SDL-571-TR-2
dated May 1999 (http://www.tc.faa.gov/
its/worldpac/techrpt/ar99-62.pdf). The
recommendations of that report were
accepted by ARAC and the FAA and are
set forth in this proposal. This proposal
would address the NTSB
recommendation by prescribing two
dynamic gust criteria for airplanes with
wing-mounted engines. These are
known as a “round-the-clock” discrete
gust criterion, which is a discrete gust
assumed to occur at any angle normal to
the flight path, and a multi-axis dual
discrete gust criterion, which is a pair
of discrete gusts—one vertical and one
lateral. These criteria would be set forth
in a new paragraph § 25.341(c).

These actions would harmonize
§ 25.341 with the corresponding EASA
standards.

C. Revise “Design Fuel and Oil Loads”
(§25.343), “High Lift Devices”

(§ 25.345), “Gyroscopic Loads”
(§25.371), “Speed Control Devices”
(§25.373), and “Control Surface Loads:
General” (§25.391)

Sections 25.343, 25.345, 25.371,
25.373, and 25.391 specify various
design load criteria and currently
require consideration of only the
discrete load criteria specified in
§25.341(a). However, the FAA believes
that both the continuous turbulence
criteria and the discrete gust criteria
should be included when evaluating
these other discrete load conditions
since they account for the response to
different, but still realistic, atmospheric
characteristics. Therefore, the FAA
proposes to add to each of these
regulations a requirement to evaluate
the continuous turbulence loads criteria
in § 25.341(b). These actions would
harmonize each of these requirements
with the corresponding EASA
standards.

D. Revise “Engine Torque” (§25.361)
and Add a New Section: “Engine
Failure Loads” (§ 25.362)

We propose to revise the engine loads
design requirements for engine mounts,
auxiliary power unit mounts, engine
pylons, and adjacent supporting
airframe structures. The proposed
amendment would differentiate between
various engine failure conditions and

specify design loads criteria that depend
on the failure condition being
considered. This proposal is intended to
ensure that engine mounts and adjacent
supporting structures are able to
withstand the most severe loads
expected in service, which the current
regulations do not fully address. In
numerous recent certification programs,
the FAA has applied special conditions
(under the provisions of § 21.16) that
include the engine load design
requirements proposed here.

Section 25.361 currently requires that
the engine mounts and their supporting
structure be designed for engine torque
loads combined with flight loads,
engine torque loads due to maximum
acceleration, and engine torque loads
due to malfunction or structural failure.
Section 25.361 currently specifies
requirements for turbopropeller engines,
turbine engines, and reciprocating
engines, and does not explicitly refer to
auxiliary power unit (APU)
installations.

We propose to revise § 25.361 to (1)
remove the requirement to assess engine
torque loads due to engine structural
failures (this requirement is re-
established in the new § 25.362,
outlined below); (2) provide specific
engine torque load criteria for auxiliary
power unit installations; and (3) remove
the requirements that apply to
reciprocating engines. The title of
§25.361 would also be changed from
“Engine torque” to “Engine and
auxiliary power unit torque.” The
proposed § 25.361(a) would apply to the
main engines, while § 25.361(b) would
apply to APUs. The proposed § 25.362,
discussed below, would not apply to
APUs.

We propose to establish a new
§ 25.362 that would require engine
mounts and supporting airframe
structure be designed for 1g flight loads
combined with the most critical
transient dynamic loads and vibrations
resulting from failure of a blade, shaft,
bearing or bearing support, or bird strike
event.

Studies made by the engine and the
airframe manufacturers have shown that
large turbofan engines exhibit two
distinct classes of sudden deceleration
events. The first type of event involves
transient deceleration conditions and
rapid slowing of the rotating system.
These events are usually associated with
temporary loss of power or thrust
capability, and often result in some
engine distress, such as blade and/or
wear strip damage. Examples are high
power compressor surges and blade tip
rub during maneuvers, or combinations
of these events. These events are
covered by the proposed § 25.361. Based
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on the frequency of occurrence, the FAA
considers these events to be limit load
conditions that require the 1.5 factor of
safety prescribed in § 25.303 to obtain
ultimate loads. (The terms ‘‘limit,”
“ultimate,” and “‘factor of safety” are
discussed in § 25.301, “Loads,”

§ 25.303, “Factor of safety,” and

§ 25.305, “Strength and deformation.”)

The second type of event, which
would be covered by the proposed
§ 25.362, involves structural failures
that result in extensive engine damage
and permanent loss of thrust-producing
capability. Examples of these types of
events are fan blade failures, bearing
failures, and shaft failures. It is evident
from service history that these more
severe sudden engine failure events are
sufficiently infrequent to be considered
ultimate load conditions. Because of the
rare occurrence of these events and the
conservative method in which the loads
are to be obtained, the FAA proposes
that these ultimate load conditions be
applied to engine mounts and pylon
structure without an additional factor of
safety. At the same time, to provide
additional protection for the more
critical airframe structure, the FAA
proposes that these ultimate loads be
multiplied by an additional factor of
1.25 when applied to the adjacent
supporting airframe structure.

For these ultimate load conditions,
deformation in the engine supporting
structure would be allowed. However,
any deformation resulting from these
conditions must not prevent continued
safe flight and landing. Lastly, the
proposed new conditions in § 25.362
would be required to be treated as
dynamic conditions, including all
significant input and response loads.

These actions would harmonize
§§25.361 and 25.362 with the
corresponding EASA standards.

E. Revise “Control Surface Loads:
General” (§ 25.391), “Control System”’
(§ 25.395), and “Ground Gust
Conditions” (§ 25.415)

Section 25.415 currently requires that
the flight control system be designed for
loads due to ground gusts when parked
or while taxiing. Section 25.415 is
intended to protect the airplane flight
control system and control surfaces
from damage in these conditions.
Although damage from ground gusts
may not be an immediate hazard, the
rule is intended to prevent damage to
the control system that may not be
detected before takeoff.

Several incidents have occurred in
which airplanes sustained such
undetected but severe damage to the
flight control system due to the dynamic
effects of ground gust conditions. The

incidents occurred on airplanes with
unpowered mechanical controls with
significant flexibility between the
control surface and the gust locking
devices. This flexibility allows dynamic
loads, greater than the static design gust
loads, to occur.

This proposal would revise § 25.415
to stand alone in regard to the required
multiplying factors and provide an
additional multiplying factor to account
for dynamic amplification. The design
conditions would be set forth as two
design cases—one with gust locks
engaged and another as a taxiing case
with the gust locks disengaged but
controls restrained by the pilot and/or
powered system. A 1.25 factor would
apply to the design hinge moments to
obtain static limit loads for the design
of the control system. A further
multiplying factor of 1.6 (total
multiplying factor of 2.0) would be
applied for those parts of the control
system where dynamic effects could be
significant. A factor lower than 1.6, but
not less than 1.2, could be used if
substantiated by a rational analysis. If a
dynamic factor of 1.2 is accepted, the
total multiplying factor would then be
1.2 x1.25 =1.5.

These changes would provide the
greatest effect on mechanical,
unpowered control systems which have
shown the greatest susceptibility to
damage. Powered control systems have
hydraulic actuators that naturally
protect them against dynamic loads due
to ground gusts.

We also propose to revise § 25.415 to
reorganize and clarify the design
conditions to be considered, and to
identify the components and parts of the
control system to which each of the
conditions apply.

As aresult of the changes to § 25.415,
we propose removing the references to
ground gusts in §§25.391 and 25.395(b).

These actions would harmonize
§§25.391, 25.395, and 25.415 with the
corresponding EASA standards.

F. Revise “Rough Air Speed, Vra”
(§25.1517)

Section 25.1517 currently provides
criteria for establishing the rough air
speed, Vra, for use as the recommended
turbulence penetration airspeed to be
included in the airplane flight manual.
The rough air speed definition is
currently based on several
considerations, including V.

We would revise §25.1517 to remove
the reference to Vg in the definition of
rough air speed and require that a rough
air Mach number, Mga, be established
in addition to rough air speed. Also, the
reference to § 25.1585, “Operating
procedures,” is no longer applicable

since that regulation was modified. The
reference would therefore be removed.

Vg is the “design speed for maximum
gust intensity.” This is a design speed
and is specified in § 25.335(d). Vra is
the “rough air speed.” This is an
operational speed to be included in the
airplane flight manual (AFM) and is
defined in § 25.1517. In the presence of
turbulence, the AFM directs the pilot to
slow to the rough air speed, Vga.

In general, for a given gust intensity
(gust speed), the gust loads on an
airplane increase with increasing
airplane speed. In the past, the discrete
gust and continuous turbulence
requirements of § 25.341 specified the
highest gust speeds at Vg. (Lower gust
speeds were specified at the higher
airplane speeds, V¢ and design diving
speed, Vp.) The operational speed, Vga,
was established at a value less than or
equal to Vg to ensure the airplane would
be travelling at a sufficiently low
airspeed to be able to withstand the
highest expected gust speed. In this
way, the airplane would not operate
beyond its design capability.

Section 25.341 would be revised as
described previously, and would no
longer specify a unique gust speed at
Vs. Rather, the gust speed would be
assumed constant between Vg and Ve.
Therefore, there would be no particular
reason to link the rough air speed and
Vs. The reference to Vg would therefore
be removed, while the other criteria
used to define rough air speed are
maintained.

Above a certain altitude, the
maximum operating limit speed, Vmo, is
typically limited by Mach number on
transport category airplanes. Therefore,
we propose to revise § 25.1517 to
require that a rough air Mach number,
Mga, also be established, in addition to
rough air speed, Vga.

These actions would harmonize
§ 25.1517 with the corresponding EASA
standards. We would include a minor
clarifying addition to the rule language
that would not change the intent of the
rule. We have notified EASA of this
addition.

G. Advisory Material

The FAA is developing three new
proposed advisory circulars (ACs) to be
published concurrently with the
proposed regulations contained in this
NPRM. The proposed ACs would
provide guidance material for
acceptable means, but not the only
means, of demonstrating compliance
with proposed §§ 25.341, 25.362, and
25.415, respectively. We will accept
public comments to the following
proposed ACs on the “Aviation Safety
Draft Documents Open for Comment”
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Internet Web site at http://www.faa.gov/
aircraft/draft_docs/:

e AC 25.341-X, “Dynamic Gust
Loads.”

e AC 25.362-X, “Engine Failure
Loads.”

e AC 25.415-X, “Ground Gust
Conditions.”

IV. Regulatory Notices and Analyses
A. Regulatory Evaluation

Proposed changes to Federal
regulations must undergo several
economic analyses. First, Executive
Order 12866 and Executive Order 13563
directs that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96—354)
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96-39)
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Act requires
agencies to consider international
standards and, where appropriate, that
they be the basis of U.S. standards.
Fourth, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation with
base year of 1995). This portion of the
preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows:

The FAA proposes to amend the
airworthiness regulations that would
harmonize 14 CFR part 25 requirements
with the corresponding requirements in
Book 1 of EASA CS-25. Meeting two
sets of certification requirements raises
the cost of developing a new transport

category airplane often with no increase
in safety. In the interest of fostering
international trade, lowering the cost of
aircraft development, making the
certification process more efficient, and
improving certification efficiency, the
FAA tasked ARAC through the LDHWG
to review existing structures regulations
and recommend changes that would
eliminate differences between the U.S.
and European airworthiness standards,
while maintaining or improving the
level of safety in the current regulations.

All of the proposals below are based
on LDHWG recommendations, which
EASA has incorporated into CS-25. The
FAA agrees with the ARAC
recommendations as adopted by EASA,
and we propose to amend part 25
accordingly, with minor variations in
wording that do not change the intent.
The proposed changes would eliminate
differences between the U.S. and
European airworthiness standards.
These efforts are referred to as
harmonization.

This proposed rule would revise
§§25.331, “Symmetric maneuvering
conditions,” 25.341, “Gust and
turbulence loads,” 25.343, “Design fuel
and oil loads,” 25.345, “High lift
devices,” 25.361, “Engine torque,”
25.371, “Gyroscopic loads,” 25.373,
“Speed control devices,” 25.391,
“Control surface loads: General,”
25.395, “Control system,” 25.415,
“Ground gust conditions,” and 25.1517,
“Rough air speed;” add a new § 25.362,
“Engine failure loads”; and remove
appendix G to part 25 to remove
differences with EASA CS-25. The FAA
has concluded for the reasons
previously discussed in the preamble
that the adoption of these EASA
requirements into the FAA certification
standards is the most efficient way to
harmonize these sections and, in so
doing, the existing level of safety will be
preserved.

The FAA estimates that there are no
costs associated with this proposal. A
review of current manufacturers of
transport category aircraft certificated
under part 25 has revealed that all such
future aircraft are expected to be
certificated under both U.S. (part 25)
and EASA (CS-25). Since future
certificated transport category aircraft
are expected to meet the existing EASA
CS-25 Book 1 requirements, and this
proposed rule would adopt the same
EASA requirements, manufacturers
would incur no additional cost resulting
from this proposal. The FAA expects the
costs to be minimal and the benefits to
be positive but difficult to estimate as
this proposed rule is one part of a larger
effort to minimize differences between
U.S. and EASA certification standards.

The FAA, however, has not attempted to
quantify the cost savings that may
accrue due to these specific proposals,
beyond noting that while they may be
minimal, they contribute to a large
potential harmonization savings. The
agency concludes that these proposed
changes would eliminate regulatory
differences between the airworthiness
standards of the FAA and EASA
without affecting current industry
practices and that savings will result.
Further analysis is not required.

The FAA requests comments with
supporting documentation in regard to
the conclusions contained in this
section.

FAA has, therefore, determined that
this proposed rule is not a “‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes “‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify,
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

As noted above, the proposed changes
to part 25 are cost relieving because this
proposed rule creates a single
certification standard and removes the
burden of having to meet two sets of
certification requirements. The FAA
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believes that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities.

The net effect of the proposed rule is
minimum regulatory cost relief.
Airplane manufacturers already meet or
expect to meet this standard. The FAA
uses the size standards from the Small
Business Administration for Aircraft
Manufacturing specifying companies
having less than 1,500 employees are
small entities. Given that this proposed
rule is cost-relieving, and there are no
small entity manufacturers of part 25
airplanes with less than 1,500
employees, the FAA certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities. The FAA
requests comments regarding this
determination. Specifically, the FAA
requests comments on whether the
proposed rule creates any specific
compliance costs unique to small
entities. Please provide detailed
economic analysis to support any cost
claims.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39) prohibits Federal
agencies from establishing any
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and has determined that the proposed
rule is in accord with the Trade
Agreements Act as it uses European
standards as the basis for United States
regulation.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the

requirements of Title II of the Act do not
apply.
E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this proposed
rule. To the extent you may have
comments on the information collection
burdens associated with the aircraft
certification application process, please
direct those comments to the
information collection associated with
OMB Control Number 2120-0018.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these proposed regulations.

Executive Order (EO) 13609,
Promoting International Regulatory
Cooperation, (77 FR 26413, May 4,
2012) promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policy and agency
responsibilities of Executive Order
13609, Promoting International
Regulatory Cooperation. The agency has
determined that this action would
eliminate differences between U.S.
aviation standards and those of other
civil aviation authorities by creating a
single set of certification requirements
for transport category airplanes that
would be acceptable in both the United
States and Europe.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f of Order 1050.1E and

involves no extraordinary
circumstances.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action will
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
will not have Federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA has analyzed this proposed
rule under Executive Order 13211,
Actions Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order and would not be likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

VI. Additional Information
A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the proposals in this document. The
most helpful comments reference a
specific portion of the proposal, explain
the reason for any recommended
change, and include supporting data. To
ensure the docket does not contain
duplicate comments, commenters
should send only one copy of written
comments, or if comments are filed
electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this proposal in light of the
comments it receives.

Proprietary or Confidential Business
Information: Commenters should not
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file proprietary or confidential business
information in the docket. Such
information must be sent or delivered
directly to the person identified in the
FOR FURTHER INFORMATION CONTACT
section of this document, and marked as
proprietary or confidential. If submitting
information on a disk or CD ROM, mark
the outside of the disk or CD ROM, and
identify electronically within the disk or
CD ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), if the FAA is
aware of proprietary information filed
with a comment, the agency does not
place it in the docket. It is held in a
separate file to which the public does
not have access, and the FAA places a
note in the docket that it has received
it. If the FAA receives a request to
examine or copy this information, it
treats it as any other request under the
Freedom of Information Act (5 U.S.C.
552). The FAA processes such a request
under Department of Transportation
procedures found in 49 CFR part 7.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
Internet by—

1. Searching the Federal eRulemaking
Portal at http://www.regulations.gov,

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies, or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM—1, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267—9680. Commenters
must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed from
the Internet through the Federal
eRulemaking Portal referenced in item
(1) above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, and 44704.
m 2. Amend § 25.331 by revising
paragraph (c) introductory text and
paragraph (c)(2) to read as follows:

§25.331 Symmetric maneuvering
conditions.
* * * * *

(c) Maneuvering pitching conditions.
The following conditions must be

investigated:
1) * % %

(2) Checked maneuver between V4
and Vp. Nose-up checked pitching
maneuvers must be analyzed in which
the positive limit load factor prescribed
in § 25.337 is achieved. As a separate
condition, nose-down checked pitching
maneuvers must be analyzed in which
a limit load factor of Og is achieved. In
defining the airplane loads, the flight
deck pitch control motions described in
paragraphs (c)(2)(i) through (c)(2)(iv) of
this section must be used:

(i) The airplane is assumed to be
flying in steady level flight at any speed
between V4 and Vp and the flight deck
pitch control is moved in accordance
with the following formula:

o(t) = 8, sin(wt) for 0 <t < tax
Where—

8, = the maximum available displacement of
the flight deck pitch control in the initial
direction, as limited by the control
system stops, control surface stops, or by
pilot effort in accordance with
§25.397(b);

§(t) = the displacement of the flight deck
pitch control as a function of time. In the

initial direction, &(t) is limited to &;. In
the reverse direction, 3(t) may be
truncated at the maximum available
displacement of the flight deck pitch
control as limited by the control system
stops, control surface stops, or by pilot
effort in accordance with § 25.397(b);
tmax = 37'[/20):

o = the circular frequency (radians/second)
of the control deflection taken equal to the
undamped natural frequency of the short
period rigid mode of the airplane, with active
control system effects included where
appropriate; but not less than:

T .
w= radians per second;
A4
Where—
V = the speed of the airplane at entry to the
maneuver.
Va = the design maneuvering speed
prescribed in § 25.335(c).

(ii) For nose-up pitching maneuvers,
the complete flight deck pitch control
displacement history may be scaled
down in amplitude to the extent just
necessary to ensure that the positive
limit load factor prescribed in § 25.337
is not exceeded. For nose-down pitching
maneuvers, the complete flight deck
control displacement history may be
scaled down in amplitude to the extent
just necessary to ensure that the normal
acceleration at the center of gravity does
not go below 0 g.

(iii) In addition, for cases where the
airplane response to the specified flight
deck pitch control motion does not
achieve the prescribed limit load
factors, then the following flight deck
pitch control motion must be used:

o(t) = 8; sin(mt) for0 <t <t
S(t) =9, fort) <t<t,
O(t) = &; sin(w[t + t; — ta]) fortr, <t <

tmax
Where—
t = /20
=1+ At

tmax = t2 + TC/O);

At = the minimum period of time necessary
to allow the prescribed limit load factor
to be achieved in the initial direction,
but it need not exceed five seconds (see
figure below).


http://www.faa.gov/regulations_policies
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(iv) In cases where the flight deck
pitch control motion may be affected by
inputs from systems (for example, by a
stick pusher that can operate at high
load factor as well as at 1 g), then the
effects of those systems shall be taken
into account.

(v) Airplane loads that occur beyond
the following times need not be
considered:

(A) For the nose-up pitching
maneuver, the time at which the normal
acceleration at the center of gravity goes
below 0 g;

(B) For the nose-down pitching
maneuver, the time at which the normal
acceleration at the center of gravity goes
above the positive limit load factor
prescribed in § 25.337;

(C] tmax.-

m 3. Amend § 25.341 by revising
paragraph (a)(5)(i) and paragraph (b),
and by adding a new paragraph (c) to
read as follows:

§25.341 Gust and turbulence loads.

(a) * k%

(5) * * %

(i) At airplane speeds between Vg and
Vc: Positive and negative gusts with
reference gust velocities of 56.0 ft/sec
EAS must be considered at sea level.
The reference gust velocity may be
reduced linearly from 56.0 ft/sec EAS at
sea level to 44.0 ft/sec EAS at 15,000
feet. The reference gust velocity may be
further reduced linearly from 44.0 ft/sec
EAS at 15,000 feet to 20.86 ft/sec EAS
at 60,000 feet.

* * * * *

(b) Continuous turbulence design
criteria. The dynamic response of the
airplane to vertical and lateral
continuous turbulence must be taken
into account. The dynamic analysis
must take into account unsteady
aerodynamic characteristics and all
significant structural degrees of freedom
including rigid body motions. The limit
loads must be determined for all critical
altitudes, weights, and weight
distributions as specified in § 25.321(b),

At

time

J max ~

and all critical speeds within the ranges

indicated in § 25.341(b)(3).

(1) Except as provided in paragraphs
(b)(4) and (b)(5) of this section, the
following equation must be used:
Pr=P. 1,+UA
Where—

Py, = limit load;

P11, = steady 1 g load for the condition;

A = ratio of root-mean-square incremental
load for the condition to root-mean-
square turbulence velocity; and

Us = limit turbulence intensity in true
airspeed, specified in paragraph (b)(3) of
this section.

(2) Values of A must be determined
according to the following formula:

A= ?}H(Q)fcb(gz)dgz

Where—

H(Q) = the frequency response function,
determined by dynamic analysis, that
relates the loads in the aircraft structure
to the atmospheric turbulence; and

®(Q) = normalized power spectral density of
atmospheric turbulence given by—

8 2
I 1+~3-(1.339QL)

®(Q):;[1+(1.339QL)2 ]%

Where—

Q = reduced frequency, radians per foot; and
L = scale of turbulence = 2,500 ft.

(3) The limit turbulence intensities, U, in
feet per second true airspeed required for
compliance with this paragraph are—

(i) At airplane speeds between Vg and Vc:
UG = Ugpeg Fe
Where—

UG is the reference turbulence intensity
that varies linearly with altitude from 90 fps
(TAS) at sea level to 79 fps (TAS) at 24,000
feet and is then constant at 79 fps (TAS) up
to the altitude of 60,000 feet.

F, is the flight profile alleviation factor
defined in paragraph (a)(6) of this section;

(ii) At speed Vp: Uc is equal to /2 the
values obtained under paragraph
(b)(3)() of this section.

(iii) At speeds between V¢ and Vp: Ug
is equal to a value obtained by linear
interpolation.

(iv) At all speeds, both positive and
negative incremental loads due to
continuous turbulence must be
considered.

(4) When an automatic system
affecting the dynamic response of the
airplane is included in the analysis, the
effects of system non-linearities on
loads at the limit load level must be
taken into account in a realistic or
conservative manner.

(5) If necessary for the assessment of
loads on airplanes with significant non-
linearities, it must be assumed that the
turbulence field has a root-mean-square
velocity equal to 40 percent of the Us
values specified in paragraph (b)(3) of
this section. The value of limit load is
that load with the same probability of
exceedance in the turbulence field as
AU, of the same load quantity in a
linear approximated model.

(c) Supplementary gust conditions for
wing-mounted engines. For airplanes
equipped with wing-mounted engines,
the engine mounts, pylons, and wing
supporting structure must be designed
for the maximum response at the nacelle
center of gravity derived from the
following dynamic gust conditions
applied to the airplane:

(1) A discrete gust determined in
accordance with § 25.341(a) at each
angle normal to the flight path, and
separately,

(2) A pair of discrete gusts, one
vertical and one lateral. The length of
each of these gusts must be
independently tuned to the maximum
response in accordance with § 25.341(a).
The penetration of the airplane in the
combined gust field and the phasing of
the vertical and lateral component gusts
must be established to develop the
maximum response to the gust pair. In
the absence of a more rational analysis,
the following formula must be used for
each of the maximum engine loads in all
six degrees of freedom:
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P, =P, £085[} +I}

Where—

P = limit load;

PL_ 1 = steady 1g load for the condition;

Lv = peak incremental response load due to
a vertical gust according to § 25.341(a);
and

L. = peak incremental response load due to
a lateral gust according to § 25.341(a).

m 4. Amend § 25.343 by revising
paragraph (b)(1)(ii) to read as follows:

§25.343 Design fuel and oil loads.
* * * * *

(b) * * *

(1) * *x %

(ii) The gust and turbulence
conditions of § 25.341, but assuming
85% of the gust velocities prescribed in
§25.341(a)(4) and 85% of the turbulence
intensities prescribed in § 25.341(b)(3).
* * * * *

m 5. Amend § 25.345 by revising
paragraph (c)(2) to read as follows:

§25.345 High lift devices.
* * * * *

(C) * *x %

(2) The vertical gust and turbulence
conditions prescribed in § 25.341.

* * * * *
m 6. Revise § 25.361 to read as follows:
§25.361 Engine and auxiliary power unit

torque.

(a) For engine installations—

(1) Each engine mount, pylon, and
adjacent supporting airframe structures
must be designed for the effects of—

(i) A limit engine torque
corresponding to takeoff power/thrust
and, if applicable, corresponding
propeller speed, acting simultaneously
with 75% of the limit loads from flight
condition A of § 25.333(b);

(ii) A limit engine torque
corresponding to the maximum
continuous power/thrust and, if
applicable, corresponding propeller
speed, acting simultaneously with the
limit loads from flight condition A of
§25.333(b); and

(iii) For turbopropeller installations
only, in addition to the conditions
specified in paragraphs (a)(1)(i) and (ii)
of this section, a limit engine torque
corresponding to takeoff power and
propeller speed, multiplied by a factor
accounting for propeller control system
malfunction, including quick feathering,
acting simultaneously with 1g level
flight loads. In the absence of a rational
analysis, a factor of 1.6 must be used.

(2) The limit engine torque to be
considered under paragraph (a)(1) of
this section must be obtained by—

(i) For turbopropeller installations,
multiplying mean engine torque for the

specified power/thrust and speed by a
factor of 1.25;

(ii) For other turbine engines, the
limit engine torque must be equal to the
maximum accelerating torque for the
case considered.

(3) The engine mounts, pylons, and
adjacent supporting airframe structure
must be designed to withstand 1g level
flight loads acting simultaneously with
the limit engine torque loads imposed
by each of the following conditions to
be considered separately:

(i) Sudden maximum engine
deceleration due to malfunction or
abnormal condition; and

(ii) The maximum acceleration of
engine.

(b) For auxiliary power unit
installations, the power unit mounts
and adjacent supporting airframe
structure must be designed to withstand
1g level flight loads acting
simultaneously with the limit torque
loads imposed by each of the following
conditions to be considered separately:

(1) Sudden maximum auxiliary power
unit deceleration due to malfunction or
abnormal condition or structural failure;
and

(2) The maximum acceleration of the
auxiliary power unit.

m 7. Add anew § 25.362 toread as
follows:

§25.362 Engine failure loads.

(a) For engine mounts, pylons, and
adjacent supporting airframe structure,
an ultimate loading condition must be
considered that combines 1g flight loads
with the most critical transient dynamic
loads and vibrations, as determined by
dynamic analysis, resulting from failure
of a blade, shaft, bearing or bearing
support, or bird strike event. Any
permanent deformation from these
ultimate load conditions must not
prevent continued safe flight and
landing.

(b) The ultimate loads developed from
the conditions specified in paragraph (a)
of this section are to be—

(1) Multiplied by a factor of 1.0 when
applied to engine mounts and pylons;
and

(2) Multiplied by a factor of 1.25
when applied to adjacent supporting
airframe structure.

m 8. Revise § 25.371 to read as follows:

§25.371 Gyroscopic loads.

The structure supporting any engine
or auxiliary power unit must be
designed for the loads, including
gyroscopic loads, arising from the
conditions specified in §§ 25.331,
25.341, 25.349, 25.351, 25.473, 25.479,
and 25.481, with the engine or auxiliary
power unit at the maximum rotating

speed appropriate to the condition. For
the purposes of compliance with this
paragraph, the pitch maneuver in
§25.331(c)(1) must be carried out until
the positive limit maneuvering load
factor (point A, in § 25.333(b)) is
reached.

m 9. Amend § 25.373 by revising
paragraph (a) to read as follows:

§25.373 Speed control devices.

* * * * *

(a) The airplane must be designed for
the symmetrical maneuvers prescribed
in §§25.333 and 25.337, the yawing
maneuvers in § 25.351, and the vertical
and lateral gust and turbulence
conditions prescribed in § 25.341(a) and
(b) at each setting and the maximum
speed associated with that setting; and
* * * * *

m 10. Amend § 25.391 by revising the
introductory text to read as follows:

§25.391 Control surface loads: General.

The control surfaces must be designed
for the limit loads resulting from the
flight conditions in §§ 25.331, 25.341(a)
and (b), 25.349, and 25.351, considering
the requirements for—

* * * * *

m 11. Amend § 25.395 by revising
paragraph (b) to read as follows:

§25.395 Control system.

* * * * *

(b) The system limit loads of
paragraph (a) of this section need not
exceed the loads that can be produced
by the pilot (or pilots) and by automatic
or power devices operating the controls.
* * * * *

m 12. Revise § 25.415 to read as follows:

§25.415 Ground gust conditions.

(a) The flight control systems and
surfaces must be designed for the limit
loads generated when the aircraft is
subjected to a horizontal 65 knots
ground gust from any direction, while
taxiing with the controls locked and
unlocked and while parked with the
controls locked.

(b) The control system and surface
loads due to ground gust may be
assumed to be static loads, and the
hinge moments H must be computed
from the formula:

H=K(2)p,V2cS
Where—

K = hinge moment factor for ground gusts
derived in paragraph (c) of this section;

po = density of air at sea level;

V = 65 knots relative to the aircraft;

S = area of the control surface aft of the hinge
line;

¢ = mean aerodynamic chord of the control
surface aft of the hinge line.
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(c) The hinge moment factor K for
ground gusts must be taken from the
following table:

Surface K Position of controls
(a) Aileron 0.75 | Control Column locked or lashed in mid-position.
(b) Aileron ... *+0.50 | Ailerons at full throw.
(c) Elevator .. *+0.75 | Elevator full down.
(d) Elevator .. *+0.75 | Elevator full up.
(e) Rudder 0.75 | Rudder in neutral.
(F) RUAAET ..ttt st e e 0.75 | Rudder at full throw.

* A positive value of K indicates a moment tending to depress the surface, while a negative value of K indicates a moment tending to raise the

surface.

(d) The computed hinge moment of
paragraph (b) of this section must be
used to determine the limit loads due to
ground gust conditions for the control
surface. A 1.25 factor on the computed
hinge moments must be used in
calculating limit control system loads.

(e) Where control system flexibility is
such that the rate of load application in
the ground gust conditions might
produce transient stresses appreciably
higher than those corresponding to
static loads, in the absence of a rational
analysis, an additional factor of 1.6 must
be applied to the control system loads
of paragraph (d) of this section to obtain
limit loads. If a rational analysis is used,
the additional factor must not be less
than 1.2.

(f) For the condition of the control
locks engaged, the control surfaces, the
control system locks, and the parts of
the control systems (if any) between the
surfaces and the locks must be designed
to the resultant limit loads. Where
control locks are not provided, then the
control surfaces, the control system
stops nearest the surfaces, and the parts
of the control systems (if any) between
the surfaces and the stops must be
designed to the resultant limit loads. If
the control system design is such as to
allow any part of the control system to
impact with the stops due to flexibility,
then the resultant impact loads must be
taken into account in deriving the limit
loads due to ground gust.

(g) For the condition of taxiing with
the control locks disengaged, the
following apply:

(1) The control surfaces, the control
system stops nearest the surfaces, and
the parts of the control systems (if any)
between the surfaces and the stops must
be designed to the resultant limit loads.

(2) The parts of the control systems
between the stops nearest the surfaces
and the flight deck controls must be
designed to the resultant limit loads,
except that the parts of the control
system where loads are eventually
reacted by the pilot need not exceed:

(i) The loads corresponding to the
maximum pilot loads in § 25.397(c) for
each pilot alone; or

(i) 0.75 times these maximum loads
for each pilot when the pilot forces are
applied in the same direction.

m 13. Revise § 25.1517 toread as
follows:

§25.1517 Rough air speed, Vga.

(a) A rough air speed, Vga, for use as
the recommended turbulence
penetration airspeed, and a rough air
Mach number, Mg, for use as the
recommended turbulence penetration
Mach number, must be established.
Vra/Mra must be sufficiently less than
Vmo/Mwmo to ensure that likely speed
variation during rough air encounters
will not cause the overspeed warning to
operate too frequently.

(b) At altitudes where Vo is not
limited by Mach number, in the absence
of a rational investigation substantiating
the use of other values, Vra must be less
than VMQ—35 KTAS.

(c) At altitudes where Vo is limited
by Mach number, Mga may be chosen
to provide an optimum margin between
low and high speed buffet boundaries.

m 14. Remove and reserve appendix G to
part 25.

Issued under authority provided by 49
U.S.C. 106(f), 44701(a), and 44703 in
Washington, DC, on May 6, 2013.

Dorenda D. Baker,

Director, Aircraft Certification Service.
[FR Doc. 2013-12445 Filed 5—-24-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0288; Directorate
Identifier 2006—-SW-25-AD]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc., Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (SNPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for Bell Helicopter Textron, Inc. (Bell),
Model 214B and B-1 helicopters, which
proposed to require inspecting certain
pylon support spindle assemblies
(spindles) for any corrosion, or a nick,
scratch, dent, or crack, and repairing or
replacing any unairworthy spindle
before further flight. This SNPRM
proposes to revise those requirements
by updating the cost of compliance,
revising the recording requirements,
adding a requirement to reduce the
retirement life of an installed spindle,
and adding Bell Model 214ST to the
applicability.

DATES: We must receive comments on
this proposed AD by July 29, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
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p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this AD, contact Bell Helicopter
Textron, Inc., P.O. Box 482, Fort Worth,
Texas 76101; telephone (817) 280-3391;
fax (817) 280—-6466; or at http://
www.bellcustomer.com/files/. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Martin Crane, Aviation Safety Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5056; email
7-AVS-ASW-170@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this

proposal in light of the comments we
receive.

Discussion

On March 3, 2008, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to Bell
Model 214B and B-1 helicopters with a
spindle, part number (P/N) 214-030-
606—005, installed. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on March 13, 2008 (73 FR 13513). The
NPRM proposed to require creating a
component history card or equivalent
for each spindle, inspecting certain
spindles for any corrosion, or a nick,
scratch, dent, or crack, and repairing or
replacing any unairworthy spindle
before further flight. That NPRM was
prompted by three in-flight failures of
the spindle which resulted in forced
landings and one serious injury. The
proposed actions were intended to
detect damage in the radii or cracking of
a spindle, and to prevent failure of a
spindle and subsequent loss of control
of the helicopter. The proposed actions
were also intended to be interim actions
until a retirement life for the affected
spindles could be developed and new
replacement spindles became available.

Actions Since Previous NPRM Was
Issued

Since we issued the previous NPRM
(73 FR 13513, March 13, 2008), Bell
conducted further evaluation of the
cracked spindles and determined it
necessary to establish a retirement life
for the spindles because the speed at
which a crack can propagate is such that
a more frequent inspection interval
would not be practical. As a result, Bell
released Alert Service Bulletin (ASB)
No. 214-08-70, dated November 11,
2008, now at Revision C, dated April 14,
2009, to establish the retirement life for
the spindles on Model 214B and 214B—
1 helicopters. Due to design similarities,
Bell conducted further evaluation of the
spindles on Model 214ST helicopters
and published ASB No. 214ST-08-86,
dated November 11, 2008, now at
Revision B, dated April 14, 2009, to
revise the retirement life for those
spindles. The first actual reported crack
in a Model 214ST spindle, P/N 214—
030-606—103, prompted Bell to release
Information Letter 214ST—12-23, dated
January 30, 2012.

This SNPRM proposes the following
changes:

o Adding Model 214ST helicopters to
the applicability;

e Removing certain previously
proposed recording requirements;

e Removing the previously proposed
visual and magnetic particle inspection
requirements and subsequent
replacement and repair requirements;

o Establishing a retirement life of
1,250 hours TIS or total accumulated
retirement index number (RIN) of
20,000, whichever occurs first, for any
spindle, part number (P/N) 214—030—
606—005, that is installed on a Model
214B or Model 214B-1 helicopter;

¢ Reducing the retirement life to
2,500 hours TIS or total accumulated
RIN of 50,000, whichever occurs first,
for any spindle, P/N 214-030-606-103,
that is installed on a Model 214ST
helicopter;

e Establishing a method of
determining the total accumulated RIN;
and

¢ Replacing any spindle which has
reached its airworthiness retirement life.

This SNPRM also updates the cost of
compliance information of this AD by
correcting the estimated number of
work-hours to replace both spindles
from 15 work-hours to 24 work-hours,
by updating the estimated labor cost per
work-hour from $80 to $85 per work-
hour, and by updating the cost of
required parts to current replacement
part costs.

Comments

We gave the public the opportunity to
comment on the previous NPRM (73 FR
13513, March 13, 2008). The following
presents the comments received on the
previous NPRM and the FAA’s response
to each comment.

Request

Bell stated that results from analysis
and review of the pylon spindle
assembly, P/N 214-030-606—-005,
identified the requirement to assign an
airworthiness retirement life to that
assembly. They also stated that alert
service bulletins would detail the
retirement life of the spindle. We agree
and have revised this SNPRM
accordingly.

Bell commented that the previous
NPRM (73 FR 13513, March 13, 2008)
did not address conversion of torque
events to RIN. We agree and have
revised this SNPRM accordingly.

Bell also stated that the previous
NPRM mis-identified the visual
inspection requirements of using a
magnifying glass on each outer radius of
the spindle; that this visual inspection
requirement is for the main rotor hub
spindle, not the transmission spindle.
They also stated that once cracks start,
they progress very rapidly and visual
inspection at a frequency designed to
discover cracking would not be
manageable. We agree. With
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establishment of a maximum
airworthiness life limit for the spindle
and after further review, we determined
that deleting the previously proposed
visual inspections will not impact the
overall level of safety.

FAA’s Determination

We are proposing this SNPRM
because we evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other helicopters
of these same type designs. Certain
changes described above expand the
scope of the original NPRM (73 FR
13513, March 13, 2008). As a result, we
have determined that it is necessary to
reopen the comment period to provide
additional opportunity for the public to
comment.

Related Service Information

We have reviewed Bell ASB No. 214—
08-70, Revision C, dated April 14, 2009
(214—-08-70), which establishes a
maximum airworthiness limit of 1,250
hours TIS or a total accumulated RIN of
20,000, whichever occurs first, for any
spindle, P/N 214-030-606—-005, that is
installed on a Model 214B or Model
214B-1 helicopter. ASB 214—08-70 was
prompted by three reported incidents of
a cracked spindle, P/N 214-030-606—
005. We have also reviewed Bell ASB
No. 214ST-08-86, Revision B, dated
April 14, 2009 (214ST—08-86), which
reduces the maximum airworthiness life
limit from 5,000 hours TIS to 2,500
hours TIS or a total accumulated RIN of
50,000, whichever occurs first, for any
spindle, P/N 214-030-606—103, that is
installed on a Model 214ST helicopter.
ASB 214ST-08-86 was published after
further evaluation of spindle, P/N 214—
030-606—103, which was prompted by
design similarities to spindle, P/N 214—
030-606—005. The ASBs also specify
determining the accumulated RIN by
calculating a RIN factor of 1 for each lift
or takeoff performed during normal
operation and of 2 for each lift or takeoff
performed during logging operation.
When actual lift events are unknown or
cannot be determined, both ASBs
specify calculating RIN at 30 lift events
per flight hour; ASB No. 214-08-70
further specifies calculating flight hours
at a rate of 900 hours per year. Both
ASBs specify replacing any spindle that
has reached its maximum airworthiness
limit.

Additionally, we reviewed Bell
Information Letter 214ST-12-23, dated
January 30, 2012, which was issued to
advise owners and operators of the first
actual reported crack in a Model 214ST
spindle, P/N 214-030-606—103.

Proposed Requirements of the SNPRM

This proposed AD would require,
within 50 hours TIS:

e Creating a component history card
or equivalent record for each affected
spindle;

¢ Determining total hours TIS, if not
already recorded;

¢ Determining total accumulated RIN;

¢ Recording the RIN and hours TIS on
the spindle’s component history card or
equivalent record;

o Establishing a new retirement life
for spindle, P/N 214-030-606—005, of
1,250 hours TIS or a total accumulated
RIN of 20,000, whichever occurs first,
for Models 214B and 214B-1, and
reducing the retirement life for spindle,
P/N 214-030-606-103, from 5,000
hours TIS to 2,500 hours TIS or an
accumulated RIN of 50,000, whichever
occurs first, for Model 214ST; and

e Replacing any spindle which has
reached its airworthiness retirement life.

Differences Between this SNPRM and
the Service Information

The service information specifies, as
part of determining the life of a
currently installed spindle,
accumulating a RIN factor of 2 for each
lift or takeoff performed during a
logging operation. This SNPRM would
instead require using a RIN factor of 2
for any external load lift or takeoff in
which the helicopter achieves a vertical
altitude difference of greater than 200
feet indicated altitude between the pick-
up and drop-off point. We have
determined that other external load lift
operations with the specified vertical
altitude difference or greater would
experience the same double torque cycle
as in logging operations, and that a RIN
factor of 2 would need to be used for
those type of operations as well. Also,
the service information for Models 214B
and 214B-1 specify an initial
compliance time of 150 flight hours. We
are retaining the initial compliance time
of 50 hours TIS from the previous
NPRM in this SNPRM.

Costs of Compliance

We estimate that this proposed AD
would affect 12 Model 214B/B—1 and 24
Model 214ST helicopters of U.S.
registry. We estimate that operators may
incur the following costs in order to
comply with this AD. It would take
about 1 work-hour for the record
keeping requirements of this proposed
AD, and about 24 work-hours to replace
both spindles. Labor costs are estimated
at $85 per work-hour and the cost of
parts would be about $39,806 for both
spindles for a Model 214B or 214B-1,
and $40,802 for both spindles for a

Model 214ST. Based on these estimates,
for record keeping and the replacement
of a pair of spindles, the total per
helicopter cost would be $41,931 for a
Model 214B or 214B-1 and $42,927 for
a Model 214ST. The total cost of
recordkeeping would be about $3,060.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bell Helicopter Textron, Inc., Helicopters:
Docket No. FAA—2008-0288; Directorate
Identifier 2006—-SW-25-AD.

(a) Applicability

This AD applies to Bell Helicopter Textron,
Inc. (Bell), Model 214B, 214B-1, and 214ST
helicopters, with pylon support spindle
assembly (spindle), part number (P/N) 214—
030-606—005 or —103, installed, certificated
in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
fatigue cracking of a spindle. This condition
could result in failure of the spindle and
subsequent loss of control of the helicopter.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(d) Required Actions

(1) Within 50 hours time-in-service (TIS):

(i) Create a component history card or
equivalent record for each spindle, P/N 214—
030-606—005 and 214—030-606—-103,
recording the spindle’s P/N and serial
number (S/N).

(ii) Review the helicopter records to
determine the hours TIS of each spindle, if
the hours TIS are not already recorded for
your model helicopter. For each month for
which the hours TIS is unknown, record 75
hours TIS.

(iii) Determine the total accumulated
retirement index number (RIN) for each
spindle. For the purpose of this AD, count 1
RIN for each takeoff and 2 RIN for each
external load lift in which the helicopter
achieves a vertical altitude difference of
greater than 200 feet indicated altitude
between the pick-up and drop-off point. For
any time period for which the accumulated
RIN cannot be determined while the spindle
was installed on a helicopter, multiply the
hours TIS by 30 to calculate the spindle’s
accumulated RIN.

(iv) Record the hours TIS and total
accumulated RIN for each spindle on the
component history card or equivalent record.

(2) Revise the Airworthiness Limitations
section of the applicable maintenance
manual or Instructions for Continued
Airworthiness as follows:

(i) By establishing a new retirement life for
the spindle, P/N 214-030-606-005, of 1,250
hours TIS or a total accumulated RIN of
20,000, whichever occurs first.

(ii) By reducing the retirement life for the
spindle, P/N 214-030-606—103, from 5,000
hours TIS to 2,500 hours TIS or a total
accumulated RIN of 50,000, whichever
occurs first.

(3) Replace any spindle, P/N 214-030-
606—005, that has been in service for 1,250
or more hours TIS, or a total accumulated
RIN of 20,000 or more, whichever occurs
first.

(4) Replace any spindle, P/N 214-030-
606—103, that has been in service for 2,500
or more hours TIS, or a total accumulated
RIN of 50,000 or more, whichever occurs
first.

(5) Continue to count and record the
accumulated RIN count and hours TIS for
each spindle on its component history card
or equivalent record.

(e) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Certification
Office, FAA, may approve AMOCs for this
AD. Send your proposal to: Martin Crane,
Aviation Safety Engineer, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; telephone (817) 222-5056;
email 7-AVS-ASW-170@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(f) Subject

Joint Aircraft Service Component (JASC)
Code: 6330, Transmission Mount.

Issued in Fort Worth, Texas, on May 17,
2013.

Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-12522 Filed 5—-24-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0454; Directorate
Identifier 2009-SW-081-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation-Manufactured
(Sikorsky) Model Helicopters (type
certificate currently held by Erickson
Air-Crane Incorporated)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD) for
Sikorsky Aircraft Corporation-
manufactured Model S—64E helicopters
(type certificate currently held by
Erickson Air-Crane Incorporated
(Erickson)). That AD currently requires
inspecting and reworking the main
gearbox (MGB) assembly second stage
lower planetary plate (plate). This
action would establish or reduce the life
limits for certain flight-critical
components, remove from service
various parts, require repetitive
inspections and other corrective actions,
and require replacing any cracked part
discovered during an inspection. This
proposal is prompted by further analysis
performed by the current type certificate
holder and the service history of certain
parts. The actions specified in the
proposed AD are intended to prevent a
crack in a flight critical component,
failure of a critical part, and subsequent
loss of control of the helicopter.

DATES: We must receive comments on
this proposed AD by July 29, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this proposed AD, contact Erickson Air-
Crane Incorporated, ATTN: Chris
Erickson/Compliance Officer, 3100
Willow Springs Rd, PO Box 3247,
Central Point, OR 97502, telephone
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(541) 664—5544, fax (541) 664—2312,
email address
cerickson@ericksonaircrane.com. You
may review a copy of the service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Michael Kohner, Aerospace Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, TX 76137;
telephone (817) 222-5170; email 7-avs-
asw-170@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

On September 5, 1997, we issued AD
97-19-10, Amendment 39-10130 (62
FR 47933, September 12, 1997), to
require, at 1,300 hours time-in-service
(T1S), a fluorescent-magnetic particle
inspection of the plate, part number (P/
N) 6435—20229-102, for a crack,
replacing the plate if a crack is found,
and reworking the plate if there is no
crack. That action also requires, at 1,500
hours TIS, and thereafter at intervals not
to exceed 70 hours TIS, for a reworked
plate, P/N 6435-20229-102, and for
plate, P/N 6435-20229-104, inspecting
for a crack and replacing the main
gearbox assembly if a crack is found.
Finally, AD 97—19-10 requires retiring

these part-numbered plates upon
reaching 2,600 hours TIS. That action
was prompted by reports that cracks
were discovered in four plates, three of
which had been reworked in accordance
with previously superseded AD 77-20—
01, Amendment 39-3045 (42 FR 51565,
September 29, 1977) and Amendment
39-3064 (42 FR 56600, October 27,
1977). The requirements of AD 97-19—
10 are intended to detect a crack in the
plate to prevent failure of the plate,
failure of the main gearbox, and
subsequent loss of control of the
helicopter.

Actions Since Existing AD Was Issued

Since issuing AD 97-19-10,
Amendment 39-10130 (62 FR 47933,
September 12, 1997), Erickson has
performed a configuration review and
additional analyses of the safe life for
various parts and released Erickson
Service Bulletin (SB) No. 64B General-
1, Revision 19, dated September 15,
2010 (SB 64B General-1). SB 64B
General-1 specifies the retirement life
for certain parts and assemblies as well
as noting other maintenance actions.
This and the previous revisions of SB
64B General-1 contain reduced or new
life limits for certain parts, parts which
should be removed from service, other
maintenance actions, and various other
provisions for certain parts. We have
also reviewed Erickson SB No. 64B10—
3, Revision D, dated October 15, 2007,
which provides ultrasonic inspection
procedures for the Main Rotor (M/R)
hub horizontal hinge pins. Based on our
review of this list of parts and
assemblies, and an analysis of the
service difficulties, we have determined
that we need to propose to revise the life
limit of certain critical parts, remove
certain parts from service, and require
additional inspections and other
maintenance actions of certain parts.
Failure to establish or revise a life limit
or remove a part from service when
there is repeated service difficulties
with the part could result in failure of
that part and subsequent loss of control
of the helicopter.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other helicopters of the same
type design.

Proposed AD Requirements

The proposed AD would supersede
AD 97-19-10 (62 FR 47933, September
12, 1997) to establish or revise the life
limit for various parts, to remove
various parts from service, to require

various inspections and other
maintenance actions, and to revise the
component history card or equivalent
record and the airworthiness limitations
section of the maintenance manual
accordingly. Specifically, we propose,
before further flight, to establish or to
revise the retirement life for each of the
following parts, and to remove from
service those parts that have reached or
exceeded the newly established or
reduced life limit:

e M/R parts

O Rod and bushing assembly, M/R, P/
N 6410-21090-012, —013 or —014;

O Lower plate, M/R hub, P/N 6410-
23009-102;

O Upper plate, M/R hub, P/N 6410-
23011-102;

O Swashplate, rotating, M/R, P/N
6410-24002-101;

O Piston rod, P/N 6410-26005—104;

O Cylinder, damper assembly, P/N
6410-26215-101;

O M/R blade, P/N 6415—-20201-045 or
—-047;

O M/R blade, P/N 6415-20201-048,
—049, -050, or —051;

O M/R shaft assembly (includes shaft,
P/N 6435-20078-104), P/N 6435—
20078-014 or —015;

O M/R shaft assembly (includes shatft,
P/N 6435-20078-105), P/N 6435—
20078-016;

O Hub, M/R, P/N S1510-23001-005;

© Spindle assembly, M/R, P/N
S1510-23027-5;

© Horn assembly, M/R, P/N S1510-
233504, -6, or —8;

O Sleeve, M/R, P/N S1510-23351-2;

O Sleeve lockwasher, M/R, S1510—-
23458-0;

O Cuff, M/R blade, P/N S1515—
20320-0, —001 or —002;

O Piston assembly, M/R tandem
servo, P/N S1565—-20443-0 or S1565—
20443-301;

O Fork assembly, M/R tandem servo,
P/N S1565-20449 or P/N S1565-20449—
301;

e Tail Rotor (T/R) parts

O T/R blade, P/N 65160-00001-042,
—045, or —048;

O T/R blade, P/N 65161-00001-042;

O Bearing, T/R drive shaft, P/N
SB1111-004 or —-601;

e Main Gearbox parts

O Second stage planetary plate
assembly, main gearbox assembly, P/N
6435-20231-012, —014, —015 or —016;

O 0il cooler and support assembly,
P/N 6435-60050—044; and

e Other parts

O Truss assembly, stabilizer, P/N
6420-66250-041.

In addition to establishing and
revising the life limit for certain parts,
we also propose to require, before
further flight, removing from service the
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following flight-critical parts due to
previous service difficulties:

¢ Rod and bushing assembly, M/R,
P/N 6410-21090-011;

¢ M/R blade, P/N 6415-20001-013,
—014, or -015;

¢ Pylon stabilizer, P/N 6420-66201—
010, -014, or —015;

e M/R shaft assembly, P/N 6435—
20078-013;

¢ 0Oil cooler and support assembly,
P/N 6435-60050—-043;

¢ Pitch change link, rotary rudder,
P/N 65113-07100—-046; and

e Spindle, M/R blade, P/N S1510-
23070-3.

Any part that is required to be removed
from service is not eligible for
installation on any helicopter.

This proposed AD also would also
require the following inspections and
other corrective actions:

e Within 20 hours TIS, and thereafter
at intervals not to exceed 20 hours TIS,
inspecting each M/R servo and control
arm assembly, P/N S1565-20421-10,
—11, —041, or —043, for any oil leaking
from the M/R tandem servo housing
assembly (servo housing), P/N S1565—
20252-2. If there is any oil leaking from
the servo housing, before further flight,
replacing the M/R servo and control arm
assembly.

e Within 20 hours TIS or before
reaching a total of 1,120 hours TIS,
whichever occurs later, and thereafter at
intervals not to exceed 200 hours TIS or
12 months, whichever occurs first,
performing an ultrasonic inspection
(UT) of each M/R hub horizontal hinge
pin, P/N S1510-23099-1 or P/N S1510-
23099-001, for a crack.

e Performing a fluorescent-magnetic
particle inspection (MPI) for a crack:

O In each second stage planetary plate
assembly, P/N 6435-20231-016, within
150 hours TIS, or before reaching 1,450
hours TIS, whichever occurs later;

O In each M/R shaft, P/N 6435—
20078-104, within 150 hours TIS or
before reaching 1,450 hours TIS,
whichever occurs later, and thereafter at
intervals not to exceed 650 hours TIS;

O In each M/R shaft, P/N 6435—
20078-105, within 150 hours TIS or
before reaching 1,450 hours TIS,
whichever occurs later, and thereafter at
intervals not to exceed 1,450 hours TIS;
and

O In each M/R shaft assembly, P/N
6435—20078-014, —015, or —016, at each
overhaul of the main gearbox assembly,
P/N 6435-20400-053, —054, —058, —060,
—-062, -063, —064, —065, or —066.

e Within 150 hours TIS or before
reaching 3,375 hours TIS, whichever
occurs later, and thereafter at intervals
not to exceed 3,375 hours TIS,

performing a fluorescent-penetrant
inspection (FPI) of each housing lug on
each M/R tandem servo housing
assembly, P/N S1565-20252-2.

e If a there is a crack, before further
flight, replacing the cracked part.

e At each overhaul of the damper
assembly, P/N 6410-26200-042,
replacing certain parts with parts that
have zero (0) hours TIS.

Differences Between the Proposed AD
and the Service Information

This proposed AD contains only those
parts for the Model S—64E helicopters
whose life limit has either been reduced
or added for an existing P/N, whereas
SB 64B General-1 also contains parts
whose life limits have been extended.
As aresult, this proposed AD does not
include all of the parts or P/Ns that are
listed in SB 64B General-1.

Costs of Compliance

We estimate that this proposed AD
would affect 13 helicopters of U.S.
registry, and the proposed actions
would take the following number of
estimated work hours to accomplish:

e 26 work hours (2 work hours per
helicopter) for the fleet to review the
helicopter records or to remove a part to
determine if an affected part is installed;

e 845 work hours (65 work hours per
helicopter) for the fleet to replace the
parts or assemblies on or before
reaching the retirement lives stated in
Table 1 of the proposed AD, assuming
an annual usage of 600 hours TIS;

e 287 work hours per helicopter to
replace all the parts or assemblies listed
in Table 2 of the proposed AD;

e 130 work hours (10 work hours per
helicopter) for the fleet to inspect the
M/R servo housing assemblies for an oil
leak, assuming each inspection would
take approximately 0.25 work hour per
helicopter and would be accomplished
40 times annually;

e Approximately 293 work hours
(22.5 work hours per helicopter) for the
fleet to UT inspect each M/R hub
horizontal hinge pin, assuming that
each inspection would take 7.5 work
hours per helicopter and would be
accomplished 3 times annually;

e 288 work hours (48 work hours per
helicopter) to perform an MPI of each
main gearbox second stage lower
planetary plate and second stage
planetary plate assembly assuming 6
helicopters would be inspected
annually;

e 192 work hours (32 work hours per
helicopter) to perform an MPI of each
M/R shaft and M/R shaft assembly,
assuming 6 helicopters would be
inspected annually, and

¢ 96 work hours (32 work hours per
helicopter) to perform an FPI of each
M/R tandem servo housing assembly,
assuming 3 helicopters would be
inspected annually.

Therefore, we estimate that it would
take approximately 2,157 work hours to
accomplish the proposed actions at a
cost of $183,345, using an average labor
rate $85 per work hour. Replacement
parts would cost approximately:

e $5,363,449 ($412,573 per
helicopter) to replace the parts or
assemblies on the entire fleet on or
before reaching the proposed retirement
lives, assuming parts for 13 helicopters
would require replacement; and

e $2,594,400 per helicopter to replace
the parts or assemblies that are listed in
Table 2 of the proposed AD.

Using these assumptions, the
estimated total cost for the required
parts would be approximately
$7,957,849. Based on these estimated
amounts using these assumptions, we
estimate the total cost impact of the
proposed AD on the U.S. operators
would be $8,141,194.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-10130 (62 FR

47933, September 12, 1997), and adding

the following new AD:

Sikorsky Aircraft Corporation-
Manufactured (Sikorsky) Model
Helicopters (Type Certificate Currently
Held By Erickson Air-Crane
Incorporated): Docket No. FAA-2013—
0454; Directorate Identifier 2009-SW—
81-AD.

(a) Applicability

This AD applies to Sikorsky Model CH—
54A helicopters, now under the Erickson Air-
Crane Incorporated (Erickson) Model S—64E
type certificate, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
fatigue cracking in a flight critical

component, failure of the component, and
subsequent loss of control of the helicopter.

(c) Affected ADs

This AD supersedes AD 97-19-10,
Amendment 39-10130 (62 FR 47933,
September 12, 1997).

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Before further flight, for each part listed
in Table 1 to paragraph (e) of this AD:

(i) Remove any part that has reached or
exceeded its newly established or revised
retirement life.

(ii) Record the newly established or revised
retirement life for each part on the
component history card or equivalent record.

(iii) Make pen and ink changes or insert a
copy of this AD into the Airworthiness
Limitations section of the maintenance
manual to establish or revise the retirement
life for each part that is listed in Table 1 of
this AD.

TABLE 1 TO PARAGRAPH (E) OF THIS AD—PARTS WITH NEW OR REVISED LIFE LIMITS

Part name

Part number (P/N)

Retirement life

Rod and bushing assembly, main rotor (M/R) ...

Rod and bushing assembly, M/R
Lower plate, M/R hub
Upper plate, M/R hub ....
Swashplate, rotating, M/R .
Piston rod
Cylinder, damper assembly
M/R blade
M/R blade
Truss assembly, stabilizer

M/R shaft assembly (includes shaft, P/N 6435-20078—

104).

M/R shaft assembly (includes shaft, P/N 6435-20078—

105).

Second stage planetary plate assembly, main gearbox

assembly.

Second stage planetary plate assembly, main gearbox

assembly.
Oil cooler and support assembly
Tail rotor (T/R) blade
T/R blade
Hub, M/R
Spindle assembly, M/R ..
Horn assembly, M/R ...
Sleeve, M/R
Sleeve lockwasher, M/R
Cuff, M/R blade
Cuff, M/R blade
Piston assembly, M/R tandem servo ....
Fork assembly, M/R tandem servo
Bearing, T/R drive shaft

6410-21090-012

6410-21090-013 or -014
6410-23009-102
6410-23011-102 ...
6410-24002-101 ...
6410-26005-104 ...
6410-26215-101 ...
6415-20201-045 or —047

6420-66250-041
6435-20078-014 or —015 ..

6435-20078-016
6435-20231-012, —014, or -015
6435-20231-016

6435-60050-044
65160-00001-042, —045, or —048 ..
65161-00001-042
S$1510-23001-005 .
$1510-23027-5
S1510-23350—4, —6, or -8 .
S$1510-23351-2
S$1510-23458-0 ..
$1515-20320-0 ..
S$1515-20320-001 or —002

SB1111-004 or —601

6415-20201-048, —049, 050, or ~051 ...

S$1565-20443-0 or S1565-20443-301 ....
S$1565-20449 or S1565-20449-301 ...

5,700 hours time-in-service (TIS) or 60
months since the initial installation on
any helicopter, whichever occurs first.

5,700 hours TIS.

3,000 hours TIS.

3,000 hours TIS.

12,860 hours TIS.

10,500 hours TIS.

7,300 hours TIS.

3,300 hours TIS.

20,000 hours TIS.

4,720 hours TIS.

2,600 hours TIS.

5,000 hours TIS.
1,300 hours TIS.
2,600 hours TIS.

9,885 hours TIS.

23,300 hours TIS.

23,300 hours TIS.

3,000 hours TIS.

5,675 hours TIS.

9,710 hours TIS.

12,930 hours TIS.

2,700 hours TIS.

6,410 hours TIS.

12,930 hours TIS.

8,100 hours TIS.

8,100 hours TIS.

1,000 hours TIS or 12 months while in-
stalled on any helicopter, whichever oc-
curs first.

Note to Table 1 to paragraph (e) of this
AD: The list of parts in Table 1 to paragraph
(e) of this AD contains only a portion of the

life-limited parts for this model helicopter
and is not an all-inclusive list.

(2) Before further flight, remove from
service any part with a P/N listed in Table
2 to Paragraph (e) of this AD, regardless of
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the part’s TIS. The part numbers listed in
Table 2 to paragraph (e)(2) of this AD are not
eligible for installation on any helicopter.

TABLE 2 TO PARAGRAPH (e) OF THIS
AD—PARTS TO BE REMOVED FROM
SERVICE

Part name P/N
Rod and bushing assem- 6410—21090—-
bly, M/R. 011
M/R blade ......cccceevverininene 6415-20001—
013, -014, or
-015
Pylon stabilizer ................. 6420-66201—
010, —014, or
-015
M/R shaft assembly ........... 6435—20078—
013
Qil cooler and support as- | 6435-60050—
sembly. 043
Pitch change link, rotary 65113-07100—-
rudder. 046
Spindle, M/R blade ............ S$1510-23070-3

(3) Within 20 hours TIS, and thereafter at
intervals not to exceed 20 hours TIS, visually
inspect each M/R servo and control arm
assembly, P/N $1565-20421-10, —11, 041,
or —043, and determine if there is any oil
leaking from the M/R tandem servo housing
assembly (servo housing), P/N S1565—-20252—
2. If there is any oil leaking from the servo
housing, before further flight, replace the M/
R servo and control arm assembly.

(4) Within 20 hours TIS or before reaching
1,120 hours TIS, whichever occurs later, and
thereafter at intervals not to exceed 200 hours
TIS or 12 months, whichever occurs first,
ultrasonic (UT) inspect each M/R hub
horizontal hinge pin (hinge pin), P/N S1510-
23099-1 or P/N S1510-23099-001, for a
crack in accordance with the
Accomplishment Instructions, paragraphs
2.A through 2.C, of Erickson Service Bulletin
(SB) No. 64B10-3, Revision D, dated October
15, 2007, except you are not required to
contact Erickson nor send hinge pins to
them. A non-destructive testing (NDT) UT
Level I Special, Level II, or Level III inspector
who is qualified under the guidelines
established by ASNT SNT-TC-1A, I1SO 9712,
or an FAA-accepted equivalent qualification
standard for NDT inspection and evaluation,
must perform the UT inspection.

(5) Within 150 hours TIS or before reaching
1,450 hours TIS, whichever occurs later,
perform a fluorescent-magnetic particle
inspection (MPI) of each second stage
planetary plate assembly, P/N 6435-20231—
016, for a crack.

(6) Within 150 hours TIS or before reaching
1,450 hours TIS, whichever occurs later, and
thereafter at intervals not to exceed 650 hours
TIS, perform an MPI of each M/R shaft,

P/N 6435—-20078-104, for a crack, paying
particular attention to the lower spline area.

(7) Within 150 hours TIS or before reaching
1,450 hours TIS, whichever occurs later, and
thereafter at intervals not to exceed 1,450
hours TIS, perform an MPI of each M/R shaft,
P/N 6435-20078-105, for a crack, paying
particular attention to the lower spline area.

(8) Within 150 hours TIS or before reaching
3,375 hours TIS, whichever occurs later, and

thereafter at intervals not to exceed 3,375
hours TIS, perform a fluorescent penetrant
inspection of each housing lug on each servo
housing, P/N S1565-20252-2, for a crack.

(9) At each overhaul of the main gearbox
assembly, P/N 6435-20400-053, —054, —058,
-060, —062, —063, —064, —065, or —066,
perform an MPI of the entire shaft of each
M/R shaft assembly, P/N 6435—-20078-014,
—015, or —016, for a crack, paying particular
attention to the rotating swashplate spherical
bearing ball travel area, which is located
approximately ten inches above the upper
roller bearing journal shoulder.

(10) If there is a crack in any part, before
further flight, replace the cracked part.

(11) At each overhaul of the damper
assembly, P/N 6410-26200-042, replace the
following parts with airworthy parts that
have zero (0) hours TIS:

(i) All Air Force-Navy Aeronautical
Standard (AN), Aerospace Standard (AS),
Military Standard (MS), and National
Aerospace Standard (NAS) nuts, bolts,
washers, and packings, except packing, P/N
MS28775-011, installed on stud, P/N
SHF111-11SN-12A;

(ii) Lock washer, P/N SS5073-2;

iii) Nut, P/N SS5081-05;

iv) Felt seal, P/N S1510-26017;

v) Retaining ring, P/N UR106L; and
vi) Nut, P/N 6410-26214-101.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Certification
Office, FAA, may approve AMOCs for this
AD. Send your proposal to: Michael Kohner,
Aerospace Engineer, Rotorcraft Certification
Office, Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, TX 76137;
telephone (817) 222-5170; email Z-avs-asw-
170@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

Erickson Service Bulletin (SB) No. 64B
General-1, Revision 19, dated September 15,
2010, which is not incorporated by reference,
contains additional information about the
subject of this AD. For service information
identified in this AD, contact Erickson Air-
Crane Incorporated, ATTN: Chris Erickson/
Compliance Officer, 3100 Willow Springs Rd,
PO Box 3247, Central Point, OR 97502,
telephone (541) 664—5544, fax (541) 664—
2312, email address
cerickson@ericksonaircrane.com. You may
review a copy of this information at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6200: Main Rotor System; 6300: Main
Rotor Drive System; 6410: Tail Rotor Blades;
6500: Tail Rotor Drive System.

—— — —

Issued in Fort Worth, Texas, on May 17,
2013.

Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-12523 Filed 5-24—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0425; Directorate
Identifier 2012—-NM-224—-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 747
airplanes. This proposed AD was
prompted by reports of cracking in the
forward and aft inner chord of the body
station (BS) 2598 bulkhead near the
upper corners of the cutout for the
horizontal stabilizer rear spar, and
cracking in the bulkhead upper and
lower web panels near the inner chord
to shear deck connection. This proposed
AD would require doing repetitive
inspections for cracking in the bulkhead
splice fitting, frame supports, forward
and aft inner chords, and floor support;
doing an inspection for cracking in the
bulkhead upper web, doubler, and
bulkhead lower web; and corrective
actions if necessary; for certain
airplanes, inspections for cracking in
the repaired area of the bulkhead, and
corrective actions if necessary; for
certain airplanes, support frame
modification and support frame
inspections, and related investigative
and corrective actions, if necessary; for
certain airplanes, repetitive support
frame post-modification inspections and
inspections for cracking in the hinge
support, and related investigative and
corrective actions if necessary; for
certain airplanes, a one-time inspection
of the frame web and upper shear deck
(floor support) chord aft side for
fasteners; and a one-time inspection of
the upper forward inner chord, frame
support fitting and splice fitting, for the
installation of certain fasteners; and
related investigative and corrective
actions if necessary; for certain
airplanes, a one-time inspection of the
upper forward inner chord, frame
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support fitting and splice fitting for the
installation of certain fasteners; a one-
time inspection for any repair installed
on the left and right side of the aft inner
chord, and related investigative and
corrective actions, if necessary; for
certain airplanes, a one-time inspection
of the support frame outer chord for
cracking, and repair if necessary; and
repetitive support frame post-repair
inspections, and corrective actions, if
necessary. We are proposing this AD to
detect and correct fatigue cracking of the
BS 2598 bulkhead structure, which
could adversely affect the structural
integrity of the bulkhead and the
horizontal stabilizer support structure
and result in loss of controllability of
the airplane.

DATES: We must receive comments on
this proposed AD by July 12, 2013.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206—-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be

available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Bill
Ashforth, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057—-3356;
phone: 425-917-6432; fax: 425-917—
6590; email: bill.ashforth@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2013-0425; Directorate Identifier 2012—
NM-224-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports of cracking in the
forward and aft inner chord of the BS
2598 bulkhead near the upper corners of
the cutout for the horizontal stabilizer
rear spar, and cracking in the bulkhead
upper and lower web panels near the
inner chord to shear deck connection.
This condition, if not corrected, could
result in fatigue cracking of the BS 2598
bulkhead structure, which could result
in inability of the structure to carry
horizontal stabilizer flight loads, and
loss of controllability of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 747-53A2427, Revision 6,
dated July 14, 2011; and Boeing Alert
Service Bulletin 747-53A2473, Revision
4, dated December 1, 2011. For
information on the procedures and
compliance times, see this service
information at hitp://
www.regulations.gov by searching for
Docket No. FAA-2013-0425.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition

described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

The phrase “‘related investigative
actions” might be used in this proposed
AD. “Related investigative actions” are
follow-on actions that: (1) Are related to
the primary actions, and (2) are actions
that further investigate the nature of any
condition found. Related investigative
actions in an AD could include, for
example, inspections.

In addition, the phrase “corrective
actions” might be used in this proposed
AD. “Corrective actions’ are actions
that correct or address any condition
found. Corrective actions in an AD
could include, for example, repairs.

Differences Between the Proposed AD
and the Service Information

Where Part 1 of the Accomplishment
Instructions of Boeing Alert Service
Bulletin 747-53A2427, Revision 6,
dated July 14, 2011, specifies
accomplishing inspections for cracks in
forward and aft inner chords, splice
fittings, floor supports, and upper and
lower web panels, this AD also requires
doing an open-hole high frequency eddy
current (HFEC) inspection of the
doubler. Figure 2 of Boeing Alert
Service Bulletin 747-53A2427, Revision
6, dated July 14, 2011, includes the
inspections.

Where paragraph 1.E., “Compliance,”
of Boeing Alert Service Bulletin 747—
53A2427, Revision 6, dated July 14,
2011; or 747-53A2473, Revision 4,
dated December 1, 2011; specify to
contact Boeing for repair data and do
the repair, this AD requires doing those
repairs in accordance with a method
approved by the FAA.

If cracking is found in any doubler
during any inspection specified by
paragraph (g) of this proposed AD, this
proposed AD would require repairing
using a method approved in accordance
with the procedures specified in
paragraph (o) of this AD.

Costs of Compliance

We estimate that this proposed AD
affects 165 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:
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ESTIMATED COSTS

Action Labor cost Parts cost Cost per product Cost on U.S. operators
INSPECHiON ..c.eeveiieieeieeee e, 24 work-hours x $85 per hour = $0 | $2,040 per in- $336,600 per inspection cycle.
$2,040 per inspection cycle. spection cycle.
Support frame modification ........... 315 work-hours x $85 per hour = 0| %$26,775 ............ Up to $4,417,875.
$26,775.
Support frame upper corner fas- | 16 work-hours x $85 per hour = 0|$1,360 .............. Up to $224,400.
tener inspection. $1,360.
Support frame post-modification | 200 work hours x $85 per hour = 0| $17,000 ............ $2,805,000.
inspection. $17,000.

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2013-0425; Directorate Identifier 2012—
NM-224-AD.

(a) Comments Due Date

We must receive comments by July 12,
2013.

(b) Affected ADs

This AD affects AD 2010-14-07,
Amendment 39-16352 (75 FR 38001, July 1,
2010).

(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747—-100B, 747-100B SUD,
747-200B, 747-200C, 747-200F, 747-300,
747-400, 747-400D, 747—400F, 747SR, and
747SP series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 747-53A2427, Revision 6,
dated July 14, 2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
cracking in the forward and aft inner chord
of the body station (BS) 2598 bulkhead near
the upper corners of the cutout for the
horizontal stabilizer rear spar, and cracking
in the bulkhead upper and lower web panels
near the inner chord to shear deck
connection. We are issuing this AD to detect

and correct fatigue cracking of the BS 2598
bulkhead structure, which could adversely
affect the structural integrity of the bulkhead
and the horizontal stabilizer support
structure and result in loss of controllability
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
one.

(g) Inspections of the Bulkhead (Support
Frame)

For airplanes on which the bulkhead
(support frame) modification specified in
Boeing Service Bulletin 747-53A2473 has
not been accomplished: At the applicable
times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2427, Revision 6, dated July
14, 2011, except as provided by paragraph
(m)(1), (m)(2), or (m)(3), as applicable, of this
AD, do an open-hole and surface high
frequency eddy current (HFEC) inspection for
cracking in the bulkhead (support frame)
which includes the bulkhead splice fitting,
frame supports, forward and aft inner chords,
and floor support; do a surface HFEC
inspection for cracking in the bulkhead
upper web and doubler; do an open-hole and
surface HFEC inspection for cracking in the
bulkhead lower web; and do all applicable
corrective actions; in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2427, Revision 6,
dated July 14, 2011, except as required by
paragraphs (m)(4), (m)(5) and (m)(6) of this
AD, and except as provided by paragraph (h)
of this AD. Do all applicable corrective
actions before further flight. Repeat the
applicable inspections, thereafter, at the
applicable times in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2427, Revision 6, dated July
14, 2011. Doing the modification required by
paragraph (j) of this AD terminates the
repetitive inspections required by this
paragraph.

(h) Interim Modification

For airplanes in groups 1 and 2 as
identified in Boeing Alert Service Bulletin
747-53A2427, Revision 6, dated July 14,
2011, on which no cracking was found
during any inspection required by paragraph
(g) of this AD: At the applicable times
specified in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-53A2427,
Revision 6, dated July 14, 2011, except as
provided by paragraph (m)(2) of this AD, do
the interim modification, in accordance with
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the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-53A2427,
Revision 6, dated July 14, 2011. Doing the
interim modification terminates the
repetitive inspection requirement of
paragraph (g) of this AD in the area of the
modification only. The repetitive inspections
of the bulkhead lower web, as specified in
paragraph (g) of this AD, must be done. If the
aft inner chord repair or upper web repair
specified in Boeing Alert Service Bulletin
747-53A2427, Revision 6, dated July 14,
2011, has been accomplished, an interim
modification on the side of the airplane that
has the repair is not required by this
paragraph.

(i) Post-Repair Inspection or Post-Interim
Modification Inspection

For airplanes on which an interim
modification, or aft inner chord repair, or
upper web repair has been done as specified
in paragraph (g) or (h) of this AD: At the
applicable times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2427, Revision 6, dated July
14, 2011, except as specified in paragraph
(m)(1), (m)(2), or (m)(3), as applicable, of this
AD, do the actions specified in paragraph
(1)(1) and (i)(2) of this AD, and all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2427, Revision 6,
dated July 14, 2011, except as required by
paragraph (m)(4) of this AD. Do all applicable
corrective actions before further flight.
Repeat the inspections thereafter at the
applicable intervals specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 747-53A2427, Revision 6, dated July
14, 2011. Doing the modification required by
paragraph (j) of this AD terminates the
repetitive inspections required by this
paragraph.

(1) Do forward side surface HFEC
inspections for cracking of the bulkhead
forward inner chord, splice fitting, and frame
support.

(2) Do surface and open-hole HFEC
inspections for cracking in the repaired area
of the bulkhead.

(j) Bulkhead (Support Frame) Modification
and Inspections

For airplanes on which the bulkhead
(support frame) modification specified in
Boeing Alert Service Bulletin 747-53A2473,
dated March 24, 2005; Revision 1, dated
February 20, 2007; Revision 2, dated August
28, 2009; Revision 3, dated July 14, 2011; or
Revision 4, dated December 1, 2011, has not
been done as of the effective date of this AD:
At the applicable time in tables 2 and 3 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2473,
Revision 4, dated December 1, 2011, do the
bulkhead (support frame) modification and
inspections and all applicable related
investigative and corrective actions; in
accordance with steps 3.B.3., 3.B.4., and
3.B.5. of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2473,
Revision 4, dated December 1, 2011, except
as required by paragraph (m)(4) of this AD.
Do all applicable related investigative and
corrective actions before further flight. Doing

the modification in this paragraph terminates
the inspections required by paragraphs (g)
and (i) of this AD.

(k) Post Modification Inspections

(1) For airplanes on which the bulkhead
(support frame) modification has been done
as specified in Boeing Service Bulletin 747—
53A2473, dated March 24, 2005; Revision 1,
dated February 20, 2007; Revision 2, dated
August 28, 2009; Revision 3, dated July 14,
2011; or Revision 4, dated December 1, 2011:
Except as provided by paragraphs (m)(7) and
(m)(8) of this AD, at the applicable time in
tables 6, 7, 8, and 9 of paragraph 1.E.,
“Compliance” of Boeing Service Bulletin
747-53A2473, Revision 4, dated December 1,
2011, do support frame post-modification
inspections, and open-hole HFEC inspection
for cracking in the hinge support, and do all
applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, except as required
by paragraph (m)(4). Do all applicable related
investigative and corrective actions before
further flight. Repeat the inspections
thereafter at the applicable times in tables 6,
7, 8, and 9 of paragraph 1.E., “Compliance,”
of Boeing Service Bulletin 747-53A2473,
Revision 4, dated December 1, 2011.

(2) For airplanes on which the support
frame modification has been done as
specified in Boeing Service Bulletin 747—
53A2473, Revision 1, dated February 20,
2007: Except as specified in paragraphs
(m)(7) and (m)(8) of this AD, at the applicable
time in tables 4 and 5 of paragraph 1.E.,
“Compliance” of Boeing Service Bulletin
747-53A2473, Revision 4, dated December 1,
2011, do a one-time general visual inspection
of the frame web and upper shear deck (floor
support) chord aft side for fasteners that were
installed as part of an inner chord repair
removal; and a one-time general visual
inspection of the upper forward inner chord,
frame support fitting and splice fitting, for
the installation of certain fasteners; and do
all applicable related investigative and
corrective actions; in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, except as required
by paragraph (m)(4) of this AD. Do all
applicable related investigative and
corrective actions at the applicable times
specified in tables 4 and 5 of paragraph 1.E.,
“Compliance” of Boeing Service Bulletin
747-53A2473, Revision 4, dated December 1,
2011.

(3) For airplanes on which the support
frame modification has been done as
specified in Boeing Service Bulletin 747—
53A2473, dated March 24, 2005: Except as
specified in paragraphs (m)(7) and (m)(8) of
this AD, at the applicable time in tables 5 and
10 of paragraph 1.E., “Compliance” of Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, do a one-time
general visual inspection of the upper
forward inner chord, frame support fitting,
and splice fitting for the installation of
certain fasteners; a one-time general visual
inspection for any repair installed on the left
and right side of the aft inner chord; and do

all applicable related investigative and
corrective actions; in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, except as required
by paragraph (m)(4) of this AD. Do all
applicable related investigative and
corrective actions at the applicable times
specified in tables 5 and 10 of paragraph 1.E.,
“Compliance” of Boeing Service Bulletin
747-53A2473, Revision 4, dated December 1,
2011.

(4) For airplanes on which a post-
modification inspection was done in
accordance with paragraph 3.B.8. of Part 1 of
the Accomplishment Instructions of Boeing
Service Bulletin 747-53A2473, Revision 3,
dated July 14, 2011: Except as required by
paragraphs (m)(7) and (m)(8) of this AD, at
the applicable time in table 11 of paragraph
1.E., “Compliance” of Boeing Service
Bulletin 747-53A2473, Revision 4, dated
December 1, 2011, do a one-time surface
HFEC inspection of the support frame outer
chord for cracking, in accordance with Part
1 of the Accomplishment Instructions of
Boeing Service Bulletin 747-53A2473,
Revision 4, dated December 1, 2011. If any
cracking is found, repair before further flight,
using a method approved in accordance with
the procedures specified in paragraph (o) of
this AD.

(1) Post-Modification Post-Repair Inspections

For airplanes on which post-modification
inspection cracks were repaired by doing the
installation of an upper or lower corner post-
modification web crack repair as specified in
Boeing Service Bulletin 747-53A2473,
Revision 4, dated December 1, 2011: At the
applicable times specified in tables 6 and 8
of paragraph 1.E., “Compliance” of Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, do a bulkhead
(support frame) post-repair inspection, and
do all applicable corrective actions, in
accordance with paragraph a., b., or c. of Part
4 of paragraph 3.B.8 of the Accomplishment
Instructions of Boeing Service Bulletin 747—
53A2473, Revision 4, dated December 1,
2011, as applicable, except as required by
paragraph (m)(4) of this AD. Repeat the
inspection, thereafter, at the applicable times
specified in tables 6 and 8 of paragraph 1.E.,
“Compliance,” of Boeing Service Bulletin
747-53A2473, Revision 4, dated December 1,
2011.

(m) Exceptions

(1) Where Boeing Alert Service Bulletin
747-53A2427, Revision 6, dated July 14,
2011, specifies a compliance time after the
date on Revision 2 of this service bulletin,
this AD requires compliance within the
specified compliance time as of August 28,
2001 (the effective date of AD 2001-15-03,
Amendment 39-12337 (66 FR 38365, July 24,
2001)).

(2) Where Boeing Alert Service Bulletin
747-53A2427, Revision 6, dated July 14,
2011, specifies a compliance time after the
date on Revision 4 of this service bulletin,
this AD requires compliance within the
specified compliance time as of April 13,
2006 (the effective date of AD 2006—05—06,
Amendment 39-14503 (71 FR 12125, March
9, 2006)).
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(3) Where Boeing Alert Service Bulletin
747-53A2427, Revision 6, dated July 14,
2011, specifies a compliance time after the
date on Revision 6 of this service bulletin,
this AD requires compliance within the
specified compliance time “after the effective
date of this AD.”

(4) If any cracking is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 747-53A2427,
Revision 6, dated July 14, 2011; or Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011; specifies to contact
Boeing for appropriate action: Before further
flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (o) of this AD.

(5) If, during any inspection required by
paragraph (g) of this AD, any cracking is
found in the doubler, before further flight,
repair, using a method approved in
accordance with the procedures specified in
paragraph (o) of this AD.

(6) Where Part 1 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2427, Revision 6, dated July 14,
2011, specifies accomplishing inspections for
cracks for forward and aft inner chords,
splice fittings, floor supports, and upper and
lower web panels, this AD also requires
doing an open-hole HFEC inspection of the
doubler.

(7) Where Boeing Service Bulletin 747—
53A2473, Revision 4, dated December 1,
2011, specifies a compliance time after the
date on Revision 2 of the service bulletin,
this AD requires compliance within the
specified compliance time as of August 5,
2010 (the effective date of AD 2010-14—07,
Amendment 39-16352 (75 FR 38001, July 1,
2010)).

(8) Where Boeing Service Bulletin 747—
53A2473, Revision 4, dated December 1,
2011, specifies a compliance time after the
date on Revision 3 or 4 of the service
bulletin, this AD requires compliance within
the specified compliance time “after the
effective date of this AD.”

(n) Terminating Action for Certain
Requirements of AD 2010-14-07,
Amendment 39-16352 (75 FR 38001, July 1,
2010)

(1) Accomplishing the inspections, repairs,
and modification in accordance with Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, is a terminating
action for the corresponding inspections,
repairs, and modification at the STA 2598
support frame required by paragraphs (i), (j),
(})(2), (m), (), (0), (p), (q), (x), (s), (1), (u), and
(v) of AD 2010-14—-07, Amendment 39-16352
(75 FR 38001, July 1, 2010). When Boeing
Service Bulletin 747-53A2473, Revision 4,
dated December 1, 2011, specifies to contact
Boeing for repair instructions, the repair
instructions must be approved by the FAA in
accordance with paragraph (o) of this AD. All
provisions of AD 2010-14-07 that are not
specifically referenced in this paragraph
remain fully applicable and must be
complied with.

(2) Accomplishing the inspections, repairs
and interim modification in accordance with
Boeing Service Bulletin 747-53A2427,
Revision 6, dated July 14, 2011, is a

terminating action for the corresponding
inspections, repairs and interim modification
at the STA 2598 bulkhead required by
paragraphs (i), (j), (o), (s), (1), (u), and (v) of
AD 2010-14-07, Amendment 39-16352 (75
FR 38001, July 1, 2010). When Boeing
Service Bulletin 747-53A2427, Revision 6,
dated July 14, 2011, specifies to contact
Boeing for repair data, the repair data must
be approved by the FAA in accordance with
paragraph (o) of this AD. All provisions of
AD 2010-14-07 that are not specifically
reference in this paragraph remain fully
applicable and must be complied with.

(o) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

(p) Related Information

(1) For more information about this AD,
contact Bill Ashforth, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6432; fax: 425-917-6590;
email: bill.ashforth@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, WA 98124—2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on May 17,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12618 Filed 5-24—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0282; Airspace
Docket No. 13-AAL-3]

Proposed Amendment of Class E
Airspace; Gustavus, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Gustavus
Airport, Gustavus, AK.
Decommissioning of the Gustavus
Nondirectional Radio Beacon (NDB) has
made this action necessary for the safety
and management of Instrument Flight
Rules (IFR) operations at the airport.
This action also would adjust the
geographic coordinates of the airport.
DATES: Comments must be received on
or before July 12, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590;
telephone (202) 366—-9826. You must
identify FAA Docket No. FAA-2013—
0282; Airspace Docket No. 13—-AAL-3,
at the beginning of your comments. You
may also submit comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2013-0282 and Airspace Docket No. 13—
AAL-3) and be submitted in triplicate to
the Docket Management System (see
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ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2013-0282 and
Airspace Docket No. 13—AAL-3". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports airtraffic/
air traffic/publications/airspace

amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by amending Class E
airspace extending upward from 700
feet above the surface at Gustavus
Airport, Gustavus, AK. Airspace

reconfiguration is necessary due to the
decommissioning of the Gustavus NDB.
The geographic coordinates of the
airport would be adjusted in accordance
with the FAA’s aeronautical database.
This action would enhance the safety
and management of aircraft operations
at Gustavus Airport, Gustavus, AK.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend controlled airspace at Gustavus
Airport, Gustavus, AK.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AAL AK E5 Gustavus, AK [Amended]

Gustavus Airport, AK

(Lat. 58°25’31” N., long. 135°4227” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of the Gustavus Airport and within 4
miles each side of the 229° bearing of the
airport extending from the 6.8-mile radius to
16.7 miles southwest of the airport, and
within 3 miles northeast and 7 miles
southwest of the airport 135° bearing
extending from the 6.8-mile radius to 24
miles southeast of the airport.

Issued in Seattle, Washington, on May 15,
2013.

Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2013-12625 Filed 5-24—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 64
[Docket No. USCG—-2012-0054]
RIN 1625-AA97

Waiver for Marking Sunken Vessels
With a Light at Night

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rulemaking
would revise Coast Guard regulations to
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implement section 301 of the Coast
Guard and Maritime Transportation Act
of 2004. This Act authorized the
Commandant to waive the statutory
requirement to mark sunken vessels
with a light at night if the Commandant
determines that placing a light would be
impractical and waiving the
requirement would not create an undue
hazard to navigation. The Commandant
has delegated to the Coast Guard District
Commander in whose district the
sunken vessel is located the authority to
grant this waiver.

DATES: Comments and related material
must either be submitted to our online
docket via http://www.regulations.gov
on or before July 29, 2013 or reach the
Docket Management Facility by that
date.

ADDRESSES: Comments must be
identified by Coast Guard docket
number USCG-2012-0054 and may be
submitted using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493—2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

1. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
D. Public meeting
II. Abbreviations
III. Background
IV. Discussion of Proposed Rule
A. Waiver of Lighted Buoy Provision
B. Organizational and Clarifying Edits
V. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children

J. Indian Tribal Governments
K. Energy Effects

L. Technical Standards

M. Environment

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0054),
indicate the specific section of this
document to which each comment
applies, and provide the reason for each
suggestion or recommendation. You
may submit your comments and
material online or by fax, mail, or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.

To submit your comment online, go to
http://www.regulations.gov and insert
“USCG-2012-0054" in the “Search”
box. Locate this notice in the results,
click on “Submit a Comment,” and
follow the instructions to submit your
comment. If you submit your comments
by mail or hand delivery, submit them
in an unbound format, no larger than 8%
by 11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope.

We will consider all comments and
material received during the comment
period and may change this proposed
rule based on your comments.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, insert
“USCG-2012-0054" in the “Search”
box, and locate this notice in the search
results. Use the filters on the left side of
the page to view comments and other
documents. If you do not have access to
the internet, you may view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,

DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

D. Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
one to the docket using one of the
methods specified under ADDRESSES. In
your request, explain why you believe a
public meeting would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

II. Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

MISLE Marine Information for Safety and
Law Enforcement

NAICS North American Industry
Classification System

NPRM Notice of proposed rulemaking

Pub. L. Public Law

§ Section symbol

U.S.C. United States Code

III. Background

The Coast Guard proposes to revise its
regulations in 33 CFR part 64, which
prescribe rules relating to the marking of
structures, sunken vessels and other
obstructions for the protection of
maritime navigation. These regulations
apply to all sunken vessels in the
navigable waters or waters above the
continental shelf of the United States.
Current regulations in 33 CFR 64 require
an owner of a vessel, raft, or other craft
that is wrecked and sunk in a navigable
channel to immediately mark it with a
buoy or a beacon during the day and a
light at night, and maintain the
markings until the wreck is removed.
(Current wording uses the phrase “buoy
or daymark,” which we are replacing
with “buoy or beacon” in this subpart.
This is a more precise phrase
encompassing floating and fixed aides
to navigation.) There are no provisions
for exemptions to this regulation.
However, if, due to conditions of the
waterway, the Coast Guard determines
that marking the wreck with a light is
impracticable and that not marking the
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wreck does not pose an undue hazard to
navigation, the Commandant is
authorized by statute to grant a waiver
from the lighting requirement. Such a
waiver could save owners the cost of
marking sunken vessels with a light
without jeopardizing navigational
safety.

For that reason, the primary purpose
of this proposed rulemaking is to add to
the regulations a provision in section
301 of the Coast Guard and Maritime
Transportation Act of 2004 (“the Act”)
(Pub. L. 108-293), codified at 33 U.S.C.
409, that authorizes the Commandant to
waive the requirement to mark a sunken
vessel, raft, or other craft with a light at
night if the Commandant determines it
would be “impracticable and granting
such a waiver would not create an
undue hazard to navigation.” The
Commandant has delegated to the
District Commander the authority to
grant this waiver. (See Aids to
Navigation Manual-Administration
(COMDTINST M16500.7A)).

In addition, the Coast Guard believes
that this rulemaking is a good
opportunity to make editorial and
organizational changes to 33 CFR part
64 subpart B to make the regulations
clearer to the regulated industry.

IV. Discussion of Proposed Rule

The Coast Guard is proposing two
different areas of changes to 33 CFR part
64. The first change, discussed above, is
the addition of a provision allowing
owners of sunken vessels, rafts, and
other craft to request a waiver from the
requirement to mark the sunken vessel
with a light at night. Additionally, we
are proposing some organizational and
clarifying edits to 33 CFR 64.11 to
improve readability.

A. Waiver of Lighted Buoy Provision

Under the current requirement in 33
CFR 64.11(a) (and 64.16), all owners and
operators of vessels sunk in navigational
channels must place and maintain
either a lighted buoy or a fixed light

over the wreck until the wreck is
removed. However, this requirement has
created some problems for owners and
operators of sunken vessels in the past.
In certain waterways, particularly in the
Western rivers, the light may become
disabled repeatedly due to
environmental conditions or the
conditions of the waterway, forcing the
owner or operator of the sunken vessel
to undertake multiple maintenance trips
to repair the light before the wreck is
removed, which can become costly.
Furthermore, as a lighted buoy is
generally heavier than an unlighted one,
the presence of the light can actually
increase the probability that the buoy
becomes submerged, negating its
effectiveness both by day and night.
Similarly, fixed lights marking the
wreck can be damaged by
environmental conditions. Being able to
grant waivers for the lighting
requirement, in cases where installing a
lighted buoy or fixed light would be
impracticable, would provide a relief of
burden for owners and operators of
sunken vessels without posing undue
hazards to navigation.

Given that the Goast Guard now has
the statutory authority to do so based on
Section 301 of the Act, we are proposing
to amend the regulations in 33 CFR
64.11 and 64.13 to include provisions
for requesting and granting such a
waiver for marking a sunken vessel, raft,
or other craft.

We propose to add in paragraph (a) of
33 CFR 64.13 a provision that an owner
and/or operator of a sunken vessel
seeking a waiver of the requirement to
mark a wreck with a light at night may
make a request to the District
Commander in whose district the
sunken vessel is located. Similarly,
paragraph (b) would be added to allow
the District Commander to waive the
marking of a wreck with a light at night.
As per the requirements of Section 301
of the Act, the District Commander
would have to determine that marking
the sunken vessel with a lighted buoy or

a fixed light would be impractical, and
that granting a waiver from that
requirement would not cause an undue
hazard to navigation. A reference to the
waiver provision would also be added
to 33 CFR 64.11(a). We are also
including information about how to
contact the District Commander.

B. Organizational and Clarifying Edits

In order to improve readability, the
Coast Guard proposes some additional
minor wording and organizational edits
to 33 CFR 64.11 and 64.13.

e As stated above, we propose to
place the waiver provisions in § 64.13.
To accommodate that, we propose to
redesignate existing paragraphs (a) and
(b) in § 64.13 as (g) and (h), respectively,
in §64.11. This will locate all of the
marking requirements in § 64.11.

e We are breaking the existing
§64.11(a) into two paragraphs to reflect
its two components. The first sentence,
relating to vessels sunk in navigable
channels, remains as § 64.11(a), and
now includes a reference to the waiver
provision.

¢ The second sentence of the current
§64.11(a) would be designated as
§ 64.11(b), which relates to the marking
of sunken vessels outside of navigable
channels that still pose a hazard to
navigation.

e We are moving the reportable
information requirements from
§64.11(b) to §64.11(c) and (d), which
relate to any information about sunken
vessels or obstructions reported to the
Coast Guard, and clarifying them. The
Coast Guard proposes to slightly amend
the four reporting requirements relating
to sunken hazards to be more specific
about the information they require. For
example, in proposed § 64.11(c)(1)
instead of merely requiring a “name and
description,” we are proposing to
require “name and description, . . .
including type and size.” The existing
and proposed citation for each of the
requirements is listed in Table 1 below.

TABLE 1—EXISTING AND PROPOSED REQUIREMENTS AND CITATIONS

Current reporting requirement

Existing
citation

Proposed reporting requirement

Proposed
citation

Name and description of the sunken vessel

Accurate description of the location of the vessel

Depth of water over the vessel

Location and type of marking established, including
color and shape of buoy or other daymark and char-

acteristic of the light.

64.11(b)(1) ...

......... 64.11(b)(2) ...
was determined.
64.11(b)(3) ...
64.11(b)(4) ...

Name and description of the sunken vessel, raft, or
other craft, including type and size.

Accurate description of the location of the sunken ves-
sel, raft, or other craft, including how the position

Water depth ...

Location and type of marking established, including
color and shape of buoy or other beacon and char-
acteristic of the light.

64.11(c)(1).

64.11(c)(2).

64.11(c)(3).
64.11(c)(4).
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e Paragraphs (c) and (d) in §64.11
have been redesignated to (e) and (f),
respectively.

e We are substituting the term
“owners and/or operators” for the term
“owners” in the proposed regulations
with regard to sunken vessels. We
believe that this would help to ensure
full and prompt compliance with the
regulations in the event that a non-
owner is operating the vessel at the time
of sinking.

e We are substituting the term
‘“vessel, raft, or other craft” for the term
“vessel” to ensure that all sunken craft
are accounted for.

e We are replacing instances of the
word “shall” with “must” to improve
readability.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on statutes and executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 (“Regulatory
Planning and Review”) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the
costs and benefits of regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This
proposed rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, as
supplemented by Executive Order
13563, and does not require an
assessment of potential costs and
benefits under section 6(a)(3) of that
Order. The Office of Management and

Budget has not reviewed it under that
Order.

A draft regulatory assessment follows:
Current regulations in 33 CFR 64.11(a)
require an owner of a vessel, raft, or
other craft that is wrecked and sunk in
a navigable channel to immediately
mark it with a buoy or a beacon during
the day and a light at night, and
maintain the markings until the wreck
is removed. There are no provisions for
exemptions to this regulation. However,
if the Coast Guard determines that
marking the wreck with a light at night
is impracticable and does not pose an
undue hazard to navigation, the
Commandant is authorized to grant a
waiver from the lighting requirement.
Such a waiver would benefit owners of
sunken vessels without jeopardizing
navigational safety. Table 2 summarizes
the cost and benefits of the proposed
rule.

TABLE 2—SUMMARY OF COSTS AND BENEFITS

Category

Proposed rule

ApPlIcability ......coceviiiiiie

Affected population ..........cccceiiiiiiiiiinneeee
Industry Annualized costs (7% discount rate) ....
Government Annualized Costs (7% discount rate) ..................
Total Annualized Cost of the Proposed Rule (7% discount) ...
Benefits ......cociiiiiiiiee

$217 per year.
$1,140 per year.
$1,357 per year.

Owner/operator of a vessel sunk in navigable channels that request a
waiver from the requirement to provide a lighted marker if providing
an unlighted marker does not create a hazard to navigation.

6 sunken vessels per year.

Cost savings due to waiver of requirement that the marker have a light.
Improved clarity and readability for existing information requirements.

Discussion of Baseline Industry
Behavior

The Coast Guard proposes to revise its
regulations requiring the owner of a
wrecked vessel to mark the vessel with
a light at night. Existing regulations
require an owner of a vessel, raft, or
other craft that is wrecked and sunk in
a navigable channel to immediately
mark it with a buoy or a beacon during
the day and with a light at night, and
maintain the markings until the wreck
is removed.

The proposed revision would
implement a provision in the Coast
Guard and Maritime Transportation Act
of 2004 that authorizes the Commandant
of the Coast Guard, under certain
circumstances, to waive the requirement
to mark wrecked vessels with a light at
night. The proposed change would
permit a waiver to be granted if the
District Commander determines the
placement of a light would be
impractical and granting a waiver will
not create an undue hazard to
navigation. The proposed rule also

makes certain edits in order to improve
readability and clarify existing
information requirements.

During the period from 2004 to 2011,
the Coast Guard has received an annual
average of 13 reports of sunken vessels
that would be subject to the marking
requirements in this rule.? Under the
proposed rule, the owners or operators
of these sunken vessels would be able
to apply for a waiver of the requirement
to mark the wreck with a light at night.
If this proposed rule is finalized and the
Coast Guard grants waivers to owners or
operators who have already marked a
wreck in accordance with the existing
requirements, those owners or operators
will have the option 2 to remove the

1The Coast Guard Office of Navigation Systems
has provided information regarding these reports
and has estimated an annual average of 13 vessels
per year during this time.

2The term “option” is used, because vessel
owners or operators that have not been granted a
waiver approval at the time of the incident would
have to deploy their buoy with a light. If the waiver
is granted after the buoy has been deployed, the
owner or operator of the buoy may elect not to
maintain the lighting system, thereby causing it to

lights from the buoy or beacon marking
the sunken vessels.

Discussion of Costs

Owners or operators of sunken vessels
that voluntarily request a waiver would
make the request to the District
Commander of the District in which the
vessel sunk. We anticipate that owners
or operators requesting waivers would
first initiate contact with the District
Commander via voice communication
(i.e., radio or cell phone) to report the
location of the sinking along with the
proposed information requirements in
33 CFR 64.11(c)(1) through (4) and
request a waiver from the lighting
requirements under 33 CFR 64.13. After
this initial communication, vessel
owners or operators formally submit to
the District Commander, in writing, the
information requirements under
proposed § 64.11(c).2 We note that while

become inoperable, which is equivalent to
removing the light under this proposed rule.
3 Specific procedures for submission of waiver
requests are not prescribed in this proposed rule but
Continued
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there are some changes to the wording
of the information reqirements in
proposed § 64.11(c) (modifications from
the existing text in § 64.11(b)), these
changes are clarifying in nature and
there is no change in the reporting
requirements.

Records compiled by the Coast Guard
Office of Navigation Systems, which are
composed from data collected by the
various Coast Guard Districts, show an
annual average of 13 vessels that are
sunk in navigable channels and marked
under the current regulatory scheme.
During the period of 2004 until 2011, a
total of five requests for waivers were
made to the Coast Guard and all had
been approved. Although this would
indicate less than one waiver request
per year, the Coast Guard believes that
an established process in the CFR would

cause additional requests for waivers.
Many within the industry may not be
aware that waivers can be requested.
Therefore, by establishing a waiver
regime in the CFR, we anticipate a
wider audience would have knowledge
about petitioning the USCG for a waiver.
Based on responses from Coast Guard
districts, the Coast Guard estimates that
slightly less than 50 percent, or six
vessel owners and operators, would
request a waiver from the lighted buoy
requirement per year.

As such, we estimate that six vessel
owners and/or operators per year would
request waivers from a District
Commander. It is estimated that it
would take an owner or operator
approximately 15 minutes to report the
incident to the Coast Guard, via voice
communication, and informally request

a waiver for their marker. The loaded
hourly wage rate of a Captain, Mate and
Pilot of a Water Vessel (NAICS 53-5021)
is $48.30.# Therefore, the estimated cost
of the initial reporting, per incident, is
$12.07 = ($48.30 * .25). We also
estimate that it would take
approximately 30 minutes, per waiver,
to write up and submit a formal request
to the District Commander. Therefore,
the cost of submitting a request is
$24.15 = ($48.30 * .5), and the total cost
for each occurrence is $36.22 = ($12.07
+ $24.15). Table 3 shows the total, 10-
year cost of six affected vessels to be
$1,526 discounted at 7 percent and
annualized cost of $217.32 discounted
at 7 percent.

The organizational and clarifying
edits in the proposal would not result in
additional costs to industry.

TABLE 3—TOTAL 10 YEAR COST TO INDUSTRY

Year Undiscounted 7% 3%
217.32 $203 $211
217.32 190 205
217.32 177 199
217.32 166 193
217.32 155 187
217.32 145 182
217.32 135 177
217.32 126 172
217.32 118 167
217.32 110 162
o] ¢ | PSP 2,173.20 1,526.36 1,854
P a1 LU E= 2= o OSBRI 217.32 217.32

Government Cost:

The District Commander could grant
a waiver if the waiver would not create
an undue hazard to navigation. We
estimate that all waiver requests would
be submitted in writing, including
instances where oral waivers were
requested at the time of the vessel
sinking. For the purpose of this analysis,
we assume that all waiver approvals (or

disapprovals) would be determined
once written notice has been received
by the District Commander.5> We
anticipate a Coast Guard Commander
(O-5) will review the waiver requests
and make the determination of whether
to grant the waiver. As previously
stated, it is projected that six waiver
requests per year would be submitted

for review. We estimate that each waiver

TABLE 4—TOTAL GOVERNMENT COST

review would take approximately two
hours.¢ Therefore, the government
economic burden of reviewing a written
waiver request is $190 ($95.00 at an O—
5 wage rate 7 * 2 hours) per waiver, and
estimated annual burden of $1,140 per
year ($190 per waiver * 6 waivers).
Table 4 shows total government 10-year
cost at $8,007, and annualized cost at
$1,140, both discounted at 7 percent.

Year Undiscounted 7% 3%
PRSP $1,140 $1,065.42 $1,106.80
1,140 995.72 1,074.56
1,140 930.58 1,043.26
1,140 869.70 1,012.88
1,140 812.80 983.37
1,140 759.63 954.73

would be left to be decided by the individual
District Commanders. However, we anticipate that
any submission to the USCG would have cost
associated with processing/reviewing a report.
Therefore, this process would carry a cost which is
estimated in the body of this regulatory assessment.
4 hitp://www.bls.gov/oes/2011/may/oes nat.htm

then scroll down and click 53—-0000
“Transportation And Material Moving

Occupations”, then click 53-5021. Mean hourly
wage for Captains, Mates and Pilots of Water
Vessels. In addition, the cost reported in the
analysis is based on the loaded wage rate, which is
the reported BLS wage rate multiplied by the load
rate of 1.4.

5 We believe that it would take less time to
approve the paper work for a waiver that was
granted over the phone during the time of the vessel

sinking than for those vessels that were not granted
a waiver at the time of sinking.

6 We estimate that it would take Coast Guard
personnel approximately 2 hours to review and
grant a waiver.

7 Wage rate for an O-5 comes from COMDTINST
7310.1M. Feb 2011.
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TABLE 4—TOTAL GOVERNMENT COoSsT—Continued
Year Undiscounted 7% 3%

1,140 709.93 926.92

1,140 663.49 899.93

1,140 620.08 873.72

1,140 579.52 848.27

o) = | R 11,400 8,006.88 9,724.43
Y a1 TV =11 72=Tc IR I 1,140.00 1,140.00

Total 10-year (industry and
government) cost of the proposed rule
are estimated at $13,573.20
(undiscounted) and $9,533.25
discounted at 7 percent. The annualized
cost of the rule is $1,357.32 discounted
at 7 percent. These figures assume that
slightly less than half of the owners and
operators of sunken vessels, wrecked
and sunk in navigable channels, request
a waiver. The total cost could be lower
if more vessel owners choose not to
request them.

Discussion of Benefits

The primary benefit of the proposed
rule is that it provides a regulatory
efficiency benefit. Currently, ship
operators may not be aware that waivers
from the lighting requirement may be
requested. By establishing a waiver
provision in the CFR, we anticipate a
wider audience would have knowledge
about petitioning the Coast Guard for a
waiver. This would allow vessel owners
or operators whose sunken vessels
would not cause an undue navigational
hazard if not marked with a light at
night to be granted a waiver for the
lighting requirement if the District
Commander determines placing the
light would be impractical. Under the
current Coast Guard regulations, a
lighting system must be installed on a
sunken vessel’s marker(s), whether the
wreck is determined to pose a hazard to
navigation or not. The granting of a
waiver would remove the burden
associated with the probable
maintenance of a lighted marker such as
a buoy,8 without imposing additional
safety risk.

Additionally, we believe that the
clarifications to the regulations could
improve the efficiency of data collection
regarding vessel sinking by clarifying
the information required (such as
specifying that vessel type and size
should be included in the description of
a sunken vessel).

8 Probable cost saving is difficult to determine.
The amount of time a vessel remains sunken varies.
Therefore, determining the amount of maintenance
required on lighting hardware is unknown.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of fewer than 50,000
people.

The Coast Guard expects that this
proposed rule could impact a maximum
of six small entities per year at a cost of
$36 per waiver per entity, which we
assume would have a cost impact of less
than one percent of annual revenue per
affected entity.

In addition, the proposed waiver
provision is voluntary. There are no
mandatory costs associated with this
proposed rule. As previously discussed,
some affected entities may incur cost
savings for waivers from lighting
requirements.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule, if promulgated, will not have a
significant economic impact on a
substantial number of small entities. If
you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment to the Docket
Management Facility at the address
under ADDRESSES. In your comment,
explain why you think your business or
organization qualifies, as well as how
and to what degree this rule will
economically affect it.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking. The Coast
Guard will not retaliate against small
entities that question or complain about

this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

D. Collection of Information

As noted previously, we estimate that
there would be fewer than 10
respondents affected in any given year.
Therefore, this proposed rule would call
for no new collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520), since the
estimated number of respondents is less
than the threshold of 10 respondents per
12-month period for collection of
information reporting purposes under
the Paperwork Reduction Act.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it does
not have implications for federalism.
This proposed rule would merely
permit owners and operators of vessels
sunk in navigable channels to request a
waiver from the existing Coast Guard
requirement to mark the wreck with a
light at night.

It is well-settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well-settled that the reporting of
casualties and any other category in
which Congress intended the Coast
Guard to be the sole source of a vessel’s
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obligations, are within fields foreclosed
from regulation by the States or local
governments. (See the decision of the
Supreme Court in the consolidated
cases of United States v. Locke and
Intertanko v. Locke, 529 U.S. 89, 120
S.Ct. 1135 (March 6, 2000)). The Coast
Guard believes the Federalism
principles articulated in Locke apply to
this proposed rule since it would only
affect an area regulated exclusively by
the Coast Guard.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

G. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

H. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

L Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and would
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

J. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

K. Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866, as
supplemented by Executive Order
13563, and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule would not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

M. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under the “Public Participation and
Request for Comments” section of this
preamble. This rule falls under section
2.B.2, figure 2—1, paragraph (34)(a), (b)
and (i). This proposed rule involves
regulations which are editorial,

regulations delegating authority, and
regulations in aid of navigation such as
vessel traffic services and marking of
navigation systems. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 64

Navigation (water), Reporting and
recordkeeping requirements.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 64 as follows:

PART 64—MARKING OF
STRUCTURES, SUNKEN VESSELS
AND OTHER OBSTRUCTIONS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 14 U.S.C. 633; 33 U.S.C. 409,
1231; 42 U.S.C. 9118; 43 U.S.C. 1333;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 64.11 to read as follows:

§64.11 Marking, notification, and approval
requirements.

(a) The owner and/or operator of a
vessel, raft, or other craft wrecked and
sunk in a navigable channel must mark
it immediately with a buoy or beacon
during the day and with a light at night.
The requirement to mark the vessel, raft,
or other craft with a light at night may
be waived by the District Commander
pursuant to § 64.13 of this subpart.

(b) The owner and/or operator of a
sunken vessel, raft, or other craft that
constitutes a hazard to navigation must
mark it in accordance with this
subchapter.

(c) The owner and/or operator of a
sunken vessel, raft, or other craft must
promptly report to the District
Commander, in whose jurisdiction the
vessel, raft, or other craft is located, the
action they are taking to mark it. In
addition to the information required by
46 CFR 4.05, the reported information
must contain—

(1) Name and description of the
sunken vessel, raft, or other craft,
including type and size;

(2) Accurate description of the
location of the sunken vessel, raft, or
other craft, including how the position
was determined;

(3) Water depth; and

(4) Location and type of marking
established, including color and shape
of buoy or other beacon and
characteristic of the light, if fitted.

(d) The owner and/or operator of a
vessel, raft, or other craft wrecked and
sunk in waters subject to the
jurisdiction of the United States or sunk



Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013 /Proposed Rules

31879

on the high seas, if the owner is subject
to the jurisdiction of the United States,
must promptly report to the District
Commander, in whose jurisdiction the
obstruction is located, the action they
are taking to mark it in accordance with
this subchapter. The reported
information must contain the
information listed in paragraph (c) of
this section, including the information
required by 46 CFR 4.05.

(e) Owners and/or operators of other
obstructions may report the existence of
such obstructions and mark them in the
same manner as prescribed for sunken
vessels.

(f) Owners and/or operators of marine
pipelines that are determined to be
hazards to navigation must report and
mark the hazardous portion of those
pipelines in accordance with 49 CFR
parts 192 or 195, as applicable.

(g) All markings of sunken vessels,
rafts, or crafts and other obstructions
established in accordance with this
section must be reported to and
approved by the appropriate District
Commander.

(h) Should the District Commander
determine that these markings are
inconsistent with part 62 of this
subchapter, the markings must be
replaced as soon as practicable with
approved markings.

m 3. Revise § 64.13 to read as follows:

§64.13 Approval for waiver of markings.

(a) Owners and/or operators of sunken
vessels, rafts or other craft sunk in
navigable waters may apply to the
District Commander, in whose
jurisdiction the vessel, raft, or other
craft is located, for a waiver of the
requirement to mark them with a light
at night as required under § 64.11(a) of
this subpart. Information on how to
contact the District Commander is
available at http://www.uscg.mil/top/
units.

(b) The District Commander may grant
a waiver if it is determined that—

(1) marking the wrecked vessel, raft or
other craft with a light at night would
be impractical, and

(2) the granting of such a waiver
would not create an undue hazard to
navigation.

Dated: May 21, 2013.

Dana A. Goward,

Director, Maritime Transportation Systems,
U.S. Coast Guard.

[FR Doc. 2013—-12545 Filed 5-24—13; 8:45 am]|
BILLING CODE 9110-04-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 538, and 552

[GSAR Case 2012-G501; Docket 2013—-0006;
Sequence 1]

RIN 3090-AJ36

General Services Administration
Acquisition Regulation (GSAR);
Electronic Contracting Initiative (ECI)

AGENCY: Office of Acquisition Policy,
General Services Administration.

ACTION: Proposed rule.

SUMMARY: The General Services
Administration (GSA) is proposing to
amend the General Services
Administration Acquisition Regulation
(GSAR) to add a Modifications (Federal
Supply Schedule) clause, and an
Alternate I version of the clause that
will require electronic submission of
modifications under Federal Supply
Schedule (FSS) contracts managed by
GSA. The public reporting burdens
associated with both the basic and
Alternate I clauses are also being
updated.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat on or before July 29, 2013 to
be considered in the formulation of a
final rule.

ADDRESSES: Submit comments
identified by GSAR Case 2012-G501,
Electronic Contracting Initiative, by any
of the following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
by searching for “GSAR Case 2012—
G501”. Follow the instructions provided
to “Submit a Comment”. Please include
your name, company name (if any), and
“GSAR Case 2012—G501”, on your
attached document.

e Fax:202-501-4067.

e Mail: U.S. General Services
Administration, Regulatory Secretariat
Division (MVCB), 1800 F Street NW.,
2nd Floor, ATTN: Hada Flowers,
Washington, DC 20405—-0001.

Instructions: Please submit comments
only and cite GSAR Case 2012—G501 in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Dana Munson, General Services
Acquisition Policy Division, GSA, 202—
357-9652 or email
Dana.Munson@gsa.gov, for clarification
of content. For information pertaining to
status or publication schedules, contact

the Regulatory Secretariat at 202-501—
4755. Please cite GSAR Case 2012—
G501.

SUPPLEMENTARY INFORMATION:

I. Background

GSA is proposing to amend the GSAR
to add a Modifications (Federal Supply
Schedule) clause, and an Alternate I
version of the clause that requires
electronic submission of modifications
for FSS contracts managed by GSA. This
change is the result of modernized
technology that will improve the
process for submission of modifications
under the Federal Supply Schedules
Program, and was developed by GSA to
satisfy customer demands.

The basic clause (previously at GSAR
552.243-72) was removed during the
initial GSAR rewrite under proposed
rule 2006—-G507 published in the
Federal Register at 74 FR 4596 on
January 26, 2009. The initial GSAR
rewrite proposed amendments to the
GSAR to update text addressing GSAR
Part 538. Withdrawal of GSAR case
2006-G507 was published in the
Federal Register at 77 FR 76446 on
December 28, 2012.

The basic clause is being reinstated at
GSAR 552.238-81, Modifications
(Federal Supply Schedule). The
alternate version of the clause
implements and mandates electronic
submission of modifications, and only
applies to FSS contracts managed by
GSA. The alternate version of the clause
links to GSA’s electronic tool, eMod at
http://eoffer.gsa.gov/. Use of eMod will
streamline the modification submission
process for both FSS contractors and
contracting officers.

Use of eMod will establish automated
controls in the modification process that
will ensure contract documentation is
completed and approved by all required
parties. Additionally, eMod will foster
GSA’s Rapid Action Modification
(RAM), which allows contracting
officers to process certain modification
requests to the FSS contract (e.g.,
administrative changes) as unilateral
modifications with no requirement for
contractor signature on the Standard
Form 30, Amendment of Solicitation/
Modification of Contract (SF30).

Current and new FSS contractors will
be required to obtain a digital certificate
in order to comply with submission of
information via eMod. A digital
certificate is an electronic credential
that asserts the identity of an individual
and enables eMod to verify the identity
of the individual entering the system
and signing documents. The certificate
will be valid for a period of two years,
after which, contractors must renew the
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certificate at the associated cost during
that time. At present, two FSS vendors
are authorized to issue digital
certificates that facilitate the use of
eMod, at a price of $119 per issuance
and at renewals every two years. Having
a digital certificate creates digital
signatures which are verifiable. GSA has
developed training on eMod, and
obtaining a digital certificate. This
information is posted on GSA’s eOffer
Web site at http://eoffer.gsa.gov.

The Department of Veterans Affairs
(VA) does not have access to eMod, and
is therefore not required to comply with
the requirements of the Alternate I
version of GSAR clause 552.238-81,
Modifications (Federal Supply
Schedule). VA will continue to utilize
the basic version of the clause in
management of their FSS contracts.

GSA is in the process of rewriting
each part of the GSAR and GSAM, and
as each GSAR part is rewritten, GSA
will publish it in the Federal Register
for comments. This rule covers the
rewrite of GSAR Part 538, Electronic
Contracting Initiative (Modifications).

On December 17, 2012, GSA
published in the Federal Register at 77
FR 74631 a request for public comments
on an information collection
requirement for a new OMB clearance.
One comment was received and is
addressed in the Paperwork Reduction
Act section of this notice.

II. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under Section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

III. Regulatory Flexibility Act

The General Services Administration
does not expect this proposed rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the proposed rule will
implement a streamlined, electronic
process for submission and processing

of modification requests pertaining to
FSS contracts managed by GSA.
However, small businesses will be
positively impacted by this initiative in
that the process for submitting
information is simplified, more
structured and easy to use, and
processing time is significantly reduced.
For example, submission of a paper
modification request is often a labor
intensive process that involves repeated
exchanges of information via standard
mail and/or facsimile. The electronic
process will include controls to prevent
submission of incomplete requests that
require follow-up.

Contractors will be able to offer the
latest products and services to the
Federal Government faster and more
often due to this streamlined
submission process.

Contractors will be required to obtain
a digital certificate in order to comply
with the eMod requirement. The cost of
the digital certificate will impose some
economic impact on all contractors,
both small and other than small, doing
business under Federal Supply
Schedule contracts managed by GSA.
Therefore, an Initial Regulatory
Flexibility Analysis (IRFA) has been
prepared consistent with 5 U.S.C. 603,
and is summarized as follows:

The General Services Administration
(GSA) is proposing to amend the General
Services Administration Acquisition
Regulation (GSAR) to add clause 552.238-81,
Modifications (Federal Supply Schedule)
back into the GSAR, and an alternate version
of the clause that requires electronic
submission of modifications for Federal
Supply Schedule (FSS) contracts managed by
GSA via eMod. The addition of the basic
clause is an administrative change that
reinstates a previous clause inadvertently
removed from the GSAR. The alternate clause
has never received public comment.

The alternate version of this clause
mandates electronic submission of
modifications through GSA’s electronic tool,
eMod. Use of eMod establishes automated
controls in the modification process that will
ensure contract documentation is completed
and approved by all required parties.
Additionally, eMod will foster Rapid Action
Modification (RAM), which allows
contracting officers to process certain
modifications (e.g., administrative changes)
as unilateral modifications with no
requirement for contractor signature on the
Standard Form 30, Amendment of
Solicitation/Modification of Contract (SF30).
eMod will streamline the process and result
in modification actions being processed more
timely and efficiently.

In addition to adding automated controls
into the modification process, mandating the
electronic submission of modifications will
support several Federal Acquisition Service
(FAS) initiatives that are currently underway
to enhance the MAS Program’s ability to
transition to a completely electronic

contracting environment. These initiatives
include but are not limited to digitization of
Multiple Award Schedule (MAS) contract
files, Contracts Online, and the Enterprise
Acquisition Solution (EAS).

eMod is consistent with the Electronic
Signatures In Global and National Commerce
Act (E-SIGN), enacted on June 20, 2000, and
the Office of Management and Budget (OMB)
Memoranda M—00-15, Guidance on
Implementing the Electronic Signatures,
dated September 25, 2000.

All of GSA’s FSS contractors (19,000) will
be required to obtain a digital certificate in
order to comply with this requirement.
Approximately 80 percent (15,200) GSA FSS
contracts are held by small businesses. A
digital certificate is an electronic credential
that enables eMod to verify the identity of the
individual entering the system and signing
documents. The certificate will be valid for
a period of two years, after which,
contractors must renew the certificate. At
present, two FSS vendors are authorized to
issue digital certificates that facilitate the use
of eMod, at a price of $119 per issuance. The
alternate version of this requirement does not
apply to FSS contracts managed by the
Department of Veteran Affairs (VA) because
the VA does not utilize or have access to
eMod.

The Regulatory Secretariat has
submitted a copy of the Initial
Regulatory Flexibility Analysis (IRFA)
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the IRFA may be obtained from the
Regulatory Secretariat. GSA invites
comments from small business concerns
and other interested parties on the
expected impact of this rule on small
entities.

GSA will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C. 601, et seq. (GSAR Case 2012—
G501), in correspondence.

IV. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. Chapter 35) applies. The
proposed rule contains information
collection requirements. Accordingly,
the Regulatory Secretariat submitted a
request for approval of a revised
information collection requirement
concerning (GSAR 2012-G501;
Electronic Contracting Initiative) to the
Office of Management and Budget.

The 1st notice of the information
collection requirement was published in
the Federal Register at 77 FR 74631 on
December 17, 2012. The comment
period closed on February 15, 2013. One
comment was received. The commenter
suggested that GSA increase the
estimated burden hours per response to
reflect the additional time required for


http://eoffer.gsa.gov

Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013 /Proposed Rules

31881

complex modification requests. The
commenter also recommended that the
number of estimated respondents per
year be reduced, based on the logic that
companies with zero sales under their
contracts are not likely to submit
modification requests.

GSA responded that the estimate of
five burden hours per response already
takes into consideration that
modification requests can range from
simple administrative changes to more
complex changes involving the award of
additional products and services.
Additionally, the current estimate of
20,500 respondents per year is based on
the total number of contracts awarded
under the Federal Supply Schedule
program, and is utilized consistent with
other Federal Supply Schedule burden
calculations for clauses and provisions
applicable to all Federal Supply
Schedule contracts. No change to the
burden estimate was made as a result of
the comment.

However, the notice indicated that
20,500 contractors would use the basic
clause with an associated burden of 5
hours per response. This notice revises
the collection to explain that 1,500
contractors (VA contractors) will use the
basic clause with 5 hours of burden, and
19,000 contractors (GSA contractors)
will use the alternate clause with 4
hours of burden. This will result in a
total burden reduction for this
collection of 57,000 burden hours.

A 2nd notice of the information
collection requirement was published in
the Federal Register at 78 FR 18285 on
March 26, 2013. The comment period
closed on April 25, 2013. No comments
were received.

A. Public reporting burden for this
collection of information is estimated to
average 5 hours per response for manual
modification requests and 4 hours per
response for eMod requests, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

The annual reporting burden is
estimated as follows:

552.238-81 Modifications (VA FSS
Contractors Manual process)
Respondents: 1,500.
Responses per Respondent: 3.
Total Responses: 4,500.
Hours per Response: 5.
Total Burden Hours: 22,500.

552.238-81 Modifications Alternate | (GSA
FSS Contractors eMod Electronic process)
Estimated Respondents/yr: 19,000.
Number of Submissions per
Respondent: 3.

Total Responses: 57,000.
Estimated Hours/Response: 4.
Total Burden Hours: 228,000.

B. Request for Comments Regarding
Paperwork Burden. Submit comments,
including suggestions for reducing this
burden, not later than July 29, 2013 to:
U.S. General Services Administration,
Regulatory Secretariat Division (MVCB),
ATTN: Hada Flowers, 1800 F Street
NW., 2nd Floor, Washington, DC
20405-0001.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the GSAR,
and will have practical utility; whether
our estimate of the public burden of this
collection of information is accurate,
and based on valid assumptions and
methodology; ways to enhance the
quality, utility, and clarity of the
information to be collected; and ways in
which we can minimize the burden of
the collection of information on those
who are to respond, through the use of
appropriate technological collection
techniques or other forms of information
technology.

Requesters may obtain a copy of the
supporting statement from the General
Services Administration, Regulatory
Secretariat (MVCB), ATTN: Hada
Flowers, 1275 First Street NE., 7th
Floor, Washington, DC 20417. Please
cite OMB Control Number 3090-0302,
Modifications (Multiple Award
Schedules): GSAR Part Affected:
552.243-72, in all correspondence.

List of Subjects in 48 CFR Parts 501,
538, and 552

Government procurement.

Dated: May 22, 2013.
Steven J. Kempf,

Acting Senior Procurement Executive, Office
of Acquisition Policy, General Services
Administration.

Therefore, GSA proposes to amend 48
CFR parts 501, 538, and 552 as set forth
below:

m 1. The authority citation for 48 CFR
parts 501, 538, and 552 continues to
read as follows:

Authority: 40 U.S.C 121(c).

PART 501—GENERAL SERVICES
ADMINISTRATION ACQUISITION
REGULATION SYSTEM

501.106 [Amended]

m 2. Amend section 501.106 in the table,
by adding in sequence, GSAR Reference
552.238—81" and its corresponding
OMB Control Number “3090-0320".

PART 538—FEDERAL SUPPLY
SCHEDULE CONTRACTING

m 3. Amend section 538.273 by adding
paragraph (b)(3) to read as follows:

538.273 Contract clauses.

* * * * *

(b) * K %

(3) 552.238-81, Modifications
(Federal Supply Schedule). Use
alternate I for Federal Supply Schedules
that only accept electronic
modifications.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Add section 552.238-81 to read as
follows:

552.238-81
Schedule).

As prescribed in 538.273(b), insert the
following clause:

Modifications (Federal Supply Schedule)
(DATE)

(a) General. The Contractor may request a
contract modification by submitting a request
to the Contracting Officer for approval,
except as noted in paragraph (d) of this
clause. At a minimum, every request shall
describe the proposed change(s) and provide
the rationale for the requested change(s).

(b) Types of Modifications. (1) Additional
items/additional SINs. When requesting
additions, the following information must be
submitted:

(i) Information requested in paragraphs (1)
and (2) of the Commercial Sales Practice
Format to add SINs.

(ii) Discount information for the new
items(s) or new SIN(s). Specifically, submit
the information requested in paragraphs 3
through 5 of the Commercial Sales Practice
Format. If this information is the same as the
initial award, a statement to that effect may
be submitted instead.

(iii) Information about the new item(s) or
the item(s) under the new SIN(s) as described
in 552.212-70, Preparation of Offer (Multiple
Award Schedule), is required.

(iv) Delivery time(s) for the new item(s) or
the item(s) under the new SIN(s) must be
submitted in accordance with FAR 552.211—
78, Commercial Delivery Schedule (Multiple
Award Schedule).

(v) Production point(s) for the new item(s)
or the item(s) under the new SIN(s) must be
submitted if required by FAR 52.215-6, Place
of Performance.

(vi) Hazardous Material information (if
applicable) must be submitted as required by
FAR 52.223-3 (Alternate I), Hazardous
Material Identification and Material Safety
Data.

(vii) Any information requested by FAR
52.212-3(f), Offeror Representations and
Certifications—Commercial Items, that may
be necessary to assure compliance with FAR
52.225-1, Buy American Act—Balance of
Payments Programs—Supplies.

(2) Deletions. The Contractors shall provide
an explanation for the deletion. The

Modifications (Federal Supply
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Government reserves the right to reject any
subsequent offer of the same item or a
substantially equal item at a higher price
during the same contract period, if the
contracting officer finds the higher price to
be unreasonable when compared with the
deleted item.

(3) Price Reduction. The Contractor shall
indicate whether the price reduction falls
under the item (i), (ii), or (iii) of paragraph
(c)(1) of the Price Reductions clause at
552.238-75. If the Price reduction falls under
item (i), the Contractor shall submit a copy
of the dated commercial price list. If the price
reduction falls under item (ii) or (iii), the
Contractor shall submit a copy of the
applicable price list(s), bulletins or letters or
customer agreements which outline the
effective date, duration, terms and conditions
of the price reduction.

(c) Effective dates. The effective date of any
modification is the date specified in the
modification, except as otherwise provided
in the Price Reductions clause at 552.238-75.

(d) Electronic File Updates. The Contractor
shall update electronic file submissions to
reflect all modifications. For additional items
or SINs, the Contractor shall obtain the
Contracting Officer’s approval before
transmitting changes. Contract modifications
will not be made effective until the
Government receives the electronic file
updates. The Contractor may transmit price
reductions, item deletions, and corrections
without prior approval. However, the
Contractor shall notify the Contracting
Officer as set forth in the Price Reductions
clause at 552.238-75.

(e) Amendments to Paper Federal Supply
Schedule Price Lists.

(1) The Contractor must provide
supplements to its paper price lists, reflecting
the most current changes. The Contractor
may either:

(i) Distribute a supplemental paper Federal
Supply Schedule Price List within 15
workdays after the effective date of each
modification.

(ii) Distribute quarterly cumulative
supplements. The period covered by a
cumulative supplement is at the discretion of
the Contractor, but may not exceed three
calendar months from the effective date of
the earliest modification. For example, if the
first modification occurs in February, the
quarterly supplement must cover February—
April, and every three month period after.
The Contractor must distribute each quarterly
cumulative supplement within 15 workdays
from the last day of the calendar quarter.

(2) At a minimum, the Contractor shall
distribute each supplement to those ordering
activities that previously received the basic
document. In addition, the Contractor shall
submit two copies of each supplement to the
Contracting Officer and one copy to the FSS
Schedule Information Center.

(End of Clause)

Alternate I (Date). As prescribed in
538.273(b)(3), add the following
paragraph (f) to the basic clause:

(f) Electronic submission of
modification requests is mandatory via
eMod (http://eOffer.gsa.gov), unless
otherwise stated in the electronic

submission standards and requirements
at the Vendor Support Center Web site
(http://vsc.gsa.gov). If the electronic
submissions standards and
requirements information is updated at
the Vendor Support Center Web site,
Contractors will be notified prior to the
effective date of the change.

[FR Doc. 2013-12566 Filed 5—-24—-13; 8:45 am]
BILLING CODE 6820-61-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Part 1333
[Docket No. EP 707]

Demurrage Liability
AGENCY: Surface Transportation Board,
DOT.

ACTION: Initial regulatory flexibility
analysis and request for comments.

SUMMARY: The Board is publishing this
initial regulatory flexibility analysis to
aid the public in commenting on the
impact on small rail carriers, if any, of
the proposed rules on demurrage
liability.

DATES: Comments are due by June 27,
2013.

FOR FURTHER INFORMATION CONTACT:
Amy C. Ziehm at (202) 245-0391.
Assistance for the hearing impaired is
available through the Federal
Information Relay Service (FIRS) at
(800) 877-8339.

SUPPLEMENTARY INFORMATION: By
decision served on May 7, 2012, the
Surface Transportation Board (the
Board) issued a notice of proposed
rulemaking (NPR) regarding demurrage
liability. Specifically, the Board
announced a proposed rule providing
that any person receiving rail cars from
a rail carrier for loading or unloading
who detains the cars beyond a specified
period of time may be held liable for
demurrage if that person has actual
notice of the terms of the demurrage
tariff providing for such liability prior to
the carrier’s placement of the rail cars.
Demurrage Liability, EP 707, slip op. at
10 (STB served May 7, 2012). The NPR
did not include an initial regulatory
flexibility analysis (IRFA) pursuant to
the Regulatory Flexibility Act, but
instead included a certification that the
proposed rules would not have a
significant economic impact on a
substantial number of small entities. Id.,
slip op. at 17—-18. The certification was
based on the fact that rail carriers would
be required to provide a one-time notice

(electronic or written) to their
customers,? and the Board noted that
these types of notices are generally
already provided, often electronically. A
review of the 2011 Waybill Sample
reveals that small rail carriers, as
defined by the Small Business
Administration,? have an average of 10
terminating stations, which generally
equates to 10 customers. As such, the
burden imposed would be to provide
approximately 10 notices of a carrier’s
demurrage tariff, either electronically or
in writing, which is not significant.
Additionally, to the extent that their
existing tariffs conflict with the
proposed rules, rail carriers would need
to update their demurrage tariffs to
conform to the proposed rules.

In response to the NPR, the American
Short Line and Regional Railroad
Association (ASLRRA) submitted
comments in which it questioned the
necessity of imposing the actual notice
requirement on small carriers. ALSRRA
summarily argued that “‘small railroads

. . often communicate with shippers
by telephone,” that Class III carriers are
“sometimes less electronically
sophisticated,” and that ‘“‘small
railroads, particularly those who are
acting as handling lines, may not even
know who the receiver is.” 3

The Board continues to believe that
its certification in the NPR is
appropriate because the impact of the
proposed rules would not be significant.
Nevertheless, the Board has decided to
publish the following analysis to
provide further information and
opportunity for public comment on the
impact on small rail carriers, if any, of
the rules. The Board notes that it
already afforded a period of public
comment on the proposed rules and that
this solicitation of comments is limited
to the impact on small rail carriers, if
any, of the rules.

1 The Paperwork Reduction Act and Regulatory
Flexibility Act sections of the NPR assumed that
rail carriers would only need to provide a one-time
notice. See, e.g., NPR at 21 (calculating burden
hours by assuming that it would take “railroads
eight hours to provide initial notice to its
customers”). Many commenters asked for
clarification on whether rail carriers would need to
provide notice with each delivery of rail cars, or
whether a one-time notice would suffice. In this
IRFA, we are not deciding this issue, but only
noting that the analyses contained in the NPR were
based on the assumption that rail carriers would
only need to provide a one-time notice.

2The Small Business Administration’s Office of
Size Standards has established a size standard for
rail transportation, pursuant to which a “line-haul
railroad” is considered small if its number of
employees is 1,500 or less, and a “short line
railroad” is considered small if its number of
employees is 500 or less. 13 CFR 121.201 (industry
subsector 482).

3 ASLRRA’s Comments 3—4.
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In particular, we encourage ASLRRA
to provide comments in response to this
IRFA. Although we appreciate that
ASLRRA submitted comments regarding
the impact on small carriers, its
comments were general in nature. To
fully evaluate ASLRRA’s comments, the
Board seeks more specific information
with which to evaluate the concerns
raised by ASLRRA. Specifically, we
seek further comment on the number of
small carriers that would find electronic
or written communication of notice
more difficult than communication of
notice by phone, and why; and
information on small carriers that
deliver rail cars but are unaware of the
receiver’s identity. Additionally, we
seek comment on the number of
customers served by small carriers. We
also encourage any other information
that is relevant to the burden, if any, the
proposed rules would have on small rail
carriers.

Description of the reasons that action
by the agency is being considered.

The Board instituted this proceeding
in order to reexamine its existing
policies on demurrage liability and to
promote uniformity in the area in light
of conflicting opinions from the United
States Courts of Appeals. In reviewing
the decisions from the Courts of
Appeals, the Board determined that it
was necessary to revisit its demurrage
precedent to consider whether the
agency'’s policies accounted for current
statutory provisions and commercial
practices. For a more detailed
description of the agency’s historical
regulation of demurrage, the conflicting
opinions from the Courts of Appeals,
and the Board’s reasons for considering
the proposed rules, see the NPR.

Succinct statement of the objectives
of, and legal basis for, the proposed
rule.

The objectives are to update our
policies regarding responsibility for
demurrage liability and to promote
uniformity in the area by defining who
is subject to demurrage. The legal basis
for the proposed rule is 49 U.S.C. 721.

Description of and, where feasible, an
estimate of the number of small entities
to which the proposed rule will apply.

In general, the rule would apply to
any rail carrier providing rail cars to a
shipper at origin or delivering them to
a receiver at end-point or intermediate
destination who wishes to charge
demurrage for the detention of rail cars
beyond the free time. See Proposed Rule

§1333.3. The rule will apply to
approximately 562 small rail carriers.

Description of the projected reporting,
recordkeeping, and other compliance
requirements of the proposed rule,
including an estimate of the classes of
small entities that will be subject to the
requirement and the type of professional
skills necessary for preparation of the
report or record.

The proposed rules would require
that rail carriers make certain third-
party disclosures, i.e., provide persons
receiving rail cars for loading or
unloading with notice of the demurrage
tariff in order to hold that person liable
for demurrage charges. See Proposed
Rule §1333.3. The Board is seeking,
pursuant to the Paperwork Reduction
Act, approval from the Office of
Management and Budget for this
requirement. See NPR Appendix B
(description of collections). To provide
this initial notice, rail carriers would
need to update their demurrage tariffs to
conform to the proposed rules to the
extent that their existing tariffs conflict
with the proposed rules. In the NPR, the
Board estimated approximately eight
hours to provide initial notice to the
railroads’ customers. However, the
Board seeks further comment on the
actual time, or costs or expenditures, if
any, of providing a one-time notice of
the demurrage tariff and updating the
demurrage tariff to conform to the
proposed rules, and the extent to which
these costs may differ or vary for small
entities.

Identification, to the extent
practicable, of all relevant federal rules
that may duplicate, overlap, or conflict
with the proposed rule.

The Board is unaware of any
duplicative, overlapping, or conflicting
federal rules. The Board seeks
comments and information about any
such rules.

Description of any significant
alternatives to the proposed rule that
accomplish the stated objectives of
applicable statutes and that minimize
any significant economic impact of the
proposed rule on small entities,
including alternatives considered, such
as: (1) Establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of

performance rather than design
standards; (4) any exemption from
coverage of the rule, or any part thereof,
for such small entities.

Under the proposed rule, rail carriers
would be free to choose between
providing notice electronically or in
writing. In response to the NPR, many
commenters suggested that notice be
fulfilled by providing a link to the
notice, rather than the complete text of
the notice of demurrage tariff.
Additionally, as noted earlier, some
commenters also argued that a one-time
notice should fulfill the notice
requirement, as opposed to providing
notice with every shipment. Both of
these suggestions are potential
alternatives to minimize the burden on
rail carriers.

Although the stated goal of the
rulemaking is to “promote uniformity in
the area,” ASLRRA has suggested
establishing a different notice
requirement for small carriers. An
alternative to the proposed rule, as
suggested by ASLRRA, would be to
eliminate the notice requirement for
small carriers that publish their
demurrage tariffs on the carriers’ Web
site. Other alternatives include
eliminating the notice requirement for
small carriers altogether or permitting
small carriers to provide notice in
different forms (e.g., by telephone).
Commenters should, if they advance
any of these alternatives in their
comments, address how such
alternatives would be consistent or
inconsistent with the goal of uniformity
envisioned by the proposed rules.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

It is ordered:

1. Comments are due by June 27,
2013.

2. A copy of this decision will be
served upon the Chief Counsel for
Advocacy, Office of Advocacy, U.S.
Small Business Administration.

3. Notice of this decision will be
published in the Federal Register.

Decided: May 21, 2013.

By the Board, Chairman Elliott, Vice
Chairman Begeman, and Commissioner
Mulvey.

Jeffrey Herzig,

Clearance Clerk.

[FR Doc. 2013—-12543 Filed 5-24—13; 8:45 am|
BILLING CODE 4915-01-P
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DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Regulations and Procedures Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Regulations and Procedures
Technical Advisory Committee (RPTAC)
will meet June 11, 2013, 9:00 a.m.,
Room 3884, in the Herbert C. Hoover
Building, 14th Street between
Constitution and Pennsylvania Avenues
NW., Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration on
implementation of the Export
Administration Regulations (EAR) and
provides for continuing review to
update the EAR as needed.

Agenda
Public Session

1. Opening remarks by the Chairman.

2. Opening remarks by Bureau of
Industry and Security.

3. Export Enforcement update.

4. Regulations update.

5. Working group reports.

6. Automated Export System (AES)
update.

7. Presentation of papers or comments
by the Public.

Closed Session

8. Discussion of matters determined to
be exempt from the provisions
relating to public meetings found in 5
U.S.C. app. 2 §§10(a)(1) and 10(a)(3).
The open session will be accessible

via teleconference to 25 participants on

a first come, first serve basis. To join the

conference, submit inquiries to Ms.

Yvette Springer at

Yvette.Springer@bis.doc.gov no later

than June 4, 2013.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent that time permits, members of the
public may present oral statements to

the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
the distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Ms.
Springer via email.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 4,
2013, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 §(10)(d)), that
the portion of the meeting dealing with
pre-decisional changes to the Commerce
Control List and U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. app. 2 §§10(a)(1) and
10(a)(3). The remaining portions of the
meeting will be open to the public.

For more information, call Yvette
Springer at (202) 482-2813.

Dated: May 22, 2013.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 2013-12550 Filed 5—-24-13; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation
in Part

Correction

In notice document 2013-7392
beginning on page 19197 in the issue of
Friday, March 29, 2013, make the
following correction:

On page 19198, in the table, in the
first column, “A-351-825"" should read
“A-351-838".

[FR Doc. C1-2013-07392 Filed 5-24-13; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC699

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council (Pacific Council)
will convene a conference call of its
Ecosystem Advisory Subpanel (EAS). A
listening station will be available at the
Pacific Council offices for interested
members of the public, and there may
be opportunities to attend the meeting
remotely.

DATES: The conference call will be held
Friday, June 14, 2013, from 1 p.m. to 3
p.m.

ADDRESSES: The meeting will be held
via conference call, with a public
listening station available at the Pacific
Council offices: 7700 NE Ambassador
Place, Suite 101, Portland, OR 97220.

FOR FURTHER INFORMATION CONTACT:
Mike Burner, Staff Officer; telephone:
(503) 820-2280.

SUPPLEMENTARY INFORMATION: The
primary purpose of the conference call
is to discuss updating the federal list of
authorized West Coast exclusive
economic zone fisheries and other items
related to the June 2013 Council
meeting.

Action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the EAS’s intent to take final action to
address the emergency.

Special Accommodations

This listening station is physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Mr. Kris
Kleinschmidyt, at (503) 820-2280, at
least 5 days prior to the meeting date.
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Dated: May 21, 2013.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013—-12503 Filed 5-24—13; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office
Patent Term Extension

ACTION: Proposed collection; comment
request.

SUMMARY: The United States Patent and
Trademark Office (USPTO), as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on the continuing information
collection, as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13 (44 U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before July 29, 2013.
ADDRESSES: You may submit comments
by any of the following methods:

e Email:
InformationCollection@uspto.gov.
Include “0651-0020 comment” in the
subject line of the message.

e Mail: Susan K. Fawcett, Records
Officer, Office of the Chief Information
Officer, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450.

e Federal Rulemaking Portal: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Raul Tamayo,
Senior Legal Advisor, Office of Patent
Legal Administration, United States
Patent and Trademark Office, P.O. Box
1450, Alexandria, VA 22313-1450; by
telephone at 571-272-7728; or by email
to Raul. Tamayo@uspto.gov. Additional
information about this collection is also
available at http://www.reginfo.gov
under “Information Collection Review.”
SUPPLEMENTARY INFORMATION:

1. Abstract

The patent term restoration portion of
the Drug Price Competition and Patent
Term Restoration Act of 1984 (Pub. L.
98-417), which is codified at 35 U.S.C.
156, permits the United States Patent
and Trademark Office (USPTO) to
extend the term of protection under a
patent to compensate for delay during
regulatory review and approval by the
Food and Drug Administration (FDA) or

Department of Agriculture. Only patents
for drug products, medical devices, food
additives, or color additives are
potentially eligible for extension. The
maximum length that a patent may be
extended under 35 U.S.C. 156 is five
years.

Under 35 U.S.C. 156(d), an
application for patent term extension
must identify the approved product; the
patent to be extended; and the claims
included in the patent that cover the
approved product, a method of using
the approved product, or a method of
manufacturing the approved product. 35
U.S.C. 156(d) also requires the
application for patent term extension to
provide a brief description of the
activities undertaken by the applicant
during the regulatory review period
with respect to the approved product
and the significant dates of these
activities. Under 35 U.S.C. 156(e), an
interim extension may be granted if the
term of an eligible patent for which an
application for patent term extension
has been submitted would expire before
a certificate of extension is issued.

The USPTO administers 35 U.S.C. 156
through 37 CFR 1.710-1.791. These
rules provide for the public to, inter
alia, submit 35 U.S.C. 156 patent term
extension applications to the USPTO,
request interim extensions and review
of final eligibility decisions, and
withdraw an application requesting a
patent term extension after it is
submitted.

Separate from the extension
provisions of 35 U.S.C. 156, the USPTO
may in some cases extend the term of an
original patent due to certain delays in
the prosecution of the patent
application, including delays caused by
interference proceedings, secrecy
orders, or appellate review by the Patent
Trial and Appeal Board or a Federal
court in which the patent is issued
pursuant to a decision reversing an
adverse determination of patentability.
The patent term provisions of 35 U.S.C.
154(b), as amended by Title IV, Subtitle
D of the Intellectual Property and
Communications Omnibus Reform Act
of 1999, require the USPTO to notify the
applicant of the patent term adjustment
in the notice of allowance and give the
applicant an opportunity to request
reconsideration of the USPTQO’s patent
term adjustment determination.

The USPTO may also reduce the
amount of patent term adjustment
granted if delays were caused by an
applicant’s failure to make a reasonable
effort to respond within three months of
the mailing date of a communication
from the USPTO. Applicants may

petition for reinstatement of a reduction
in patent term adjustment with a
showing that, in spite of all due care,
the applicant was unable to respond to
a communication from the USPTO
within the three-month period. The
USPTO administers 35 U.S.C. 154
through 37 CFR 1.701-1.705.

The information in this collection is
used by the USPTO to consider whether
an applicant is eligible for a patent term
extension or reconsideration of a patent
term adjustment and, if so, to determine
the length of the patent term extension
or adjustment.

The USPTO is updating this
information collection to remove one
item, the Request for Recalculation of
Patent Term Adjustment in View of
Wyeth (PTO/SB/131), because the
information is no longer being collected.
The USPTO is also removing the fees
associated with the information
requirements in this collection because
these fees have been moved into
information collection 0651-0072,
which was approved by OMB in January
2013 in conjunction with the USPTO
rulemaking ‘“‘Setting and Adjusting
Patent Fees” (RIN 0651-AC54).

II. Method of Collection

By mail, facsimile, hand delivery, or
electronically to the USPTO.

III. Data

OMB Number: 0651-0020.

Form Number(s): None.

Type of Review: Revision of a
currently approved collection.

Affected Public: Businesses or other
for-profits; not-for-profit institutions.

Estimated Number of Respondents:
1,950 responses per year. The USPTO
estimates that approximately 25% of
these responses will be from small
entities.

Estimated Time per Response: The
USPTO estimates that it will take the
public from 1 to 25 hours, depending on
the complexity of the situation, to gather
the necessary information, prepare the
appropriate documents, and submit the
information to the USPTO.

Estimated Total Annual Respondent
Burden Hours: 7,252 hours.

Estimated Total Annual Respondent
Cost Burden: $2,690,492. The USPTO
expects that the information in this
collection will be prepared by attorneys
at an estimated rate of $371 per hour.
Therefore, the USPTO estimates that the
respondent cost burden for this
collection will be approximately
$2,690,492 per year.
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Estimated time Estimated Estimated
ltem for response annual annual
(hours) responses burden hours
Application to Extend Patent Term Under 35 U.S.C. 156 ........cccoiiciniriieneneeneneese e 25 60 1,500
Request for Interim Extension Under 35 U.S.C. 156(¢e)(2) ............ 1 10 10
Petition to Review Final Eligibility Decision Under 37 CFR 1.750 .... 25 3 75
Initial Application for Interim Extension Under 35 U.S.C. 156(d)(5) 20 3 60
Subsequent Application for Interim Extension Under 37 CFR 1.790 .......cccoceiirieieneeicneneens 1 1 1
Response to Requirement to Elect ..........cccooiiiiiiiiiienieciecee 1 10 10
Response to Request to Identify Holder of Regulatory Approval .. 2 1 2
Declaration to Withdraw an Application to Extend Patent Term ..........cccocovoiiniiiniinicicciees 2 1 2
Petition for Reconsideration of Patent Term Adjustment Determination ............cccccoiieiniieene 3 1,850 5,550
Petition for Reinstatement of Reduced Patent Term Adjustment .........ccccooeiniiiiieniinicnceee, 4 10 40
Petition to Accord a Filing Date to an Application Under 37 CFR 1.740 for Extension of a

PAENT TOIM .ttt b e b sae e bt e e e e n e e aneeeneas 2 1 2
103 €= SRS R 1,950 7,252

Estimated Total Annual Non-hour
Respondent Cost Burden: $90. There are
no capital start-up, maintenance, or
recordkeeping costs associated with this
information collection. However, this

collection does have annual (non-hour)
costs in the form of postage costs.
There are fees associated with the
requirements for patent term extension
and patent term adjustment. These fees

are covered under OMB control number
0651-0072. The fees are listed in the
accompanying table for reference but
will not be included in the annual (non-
hour) cost burden for this collection.

Item Fee amount

Application To Extend Patent Term Under 35 U.S.C. 156 ......cccceeiiiieiirienieiienieseere et sre e $1,120.00.

Request for Interim Extension Under 35 U.S.C. 156(€)(2) ......c.cec.... $0.00.

Petition To Review Final Eligibility Decision Under 37 CFR 1.750 ... $0.00.

Initial Application for Interim Extension Under 35 U.S.C. 156(d)(5) ..... $420.00.

Subsequent Application for Interim Extension Under 37 CFR 1.790 ... $220.00.

Response to Requirement To EICt ........cccooevviiiiiiiiiiiiceceee $0.00.

Response to Request to Identify Holder of Regulatory Approval .. $0.00.

Declaration To Withdraw an Application to Extend Patent Term ............ $0.00.

Petition for Reconsideration of Patent Term Adjustment Determination . $200.00.

Petition for Reinstatement of Reduced Patent Term Adjustment .........ccccoooiiiiiniiiiieciec e ... | $400.00.

Petition To Accord a Filing Date to an Application Under 37 CFR 1.740 for Extension of a Patent Term ............ccococ..... (large entity) $400.00.
(small entity) $200.00.
(micro entity) $100.00.

Customers may incur postage costs
when submitting the information in this
collection to the USPTO by mail. The
USPTO expects that the Application to
Extend Patent Term Under 35 U.S.C.
156, the Initial Application for Interim
Extension Under 35 U.S.C. 156(d)(5),
and approximately 7% of the other
responses for this collection will be
submitted by mail. The USPTO
estimates that the average first-class
postage cost for a mailed submission
will be 46 cents and that up to 195
submissions will be mailed to the
USPTO per year, for a total estimated
postage cost of $90 per year.

The total annual (non-hour)
respondent cost burden for this
collection is estimated to be
approximately $90 per year.

IV. Request for Comments

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record.

The USPTO is soliciting public
comments to: (a) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) Evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(c) Enhance the quality, utility, and
clarity of the information to be
collected; and (d) Minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Dated: May 22, 2013.
Susan K. Fawcett,

Records Officer, USPTO, Office of the Chief
Information Officer.

[FR Doc. 2013—-12620 Filed 5-24-13; 8:45 am]
BILLING CODE 3510-16-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

[Docket #: 130430427-3427-01; OMB
Control #: 0625—-0274 (Expiration:
04/30/2016)]

RIN 0625—-XC006

Interim Procedures for Considering
Requests From the Public for Textile
and Apparel Safeguard Actions on
Imports From Panama

AGENCY: The Committee for the
Implementation of Textile Agreements.
ACTION: Notice of interim procedures
and request for comments.

SUMMARY: This notice sets forth the
interim procedures the Committee for
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the Implementation of Textile
Agreements (“CITA”) will follow in
implementing certain provisions of the
United States-Panama Trade Promotion
Agreement (“US-Panama TPA”). Title
III, Subtitle B, Section 321 through
Section 328 of the United States-Panama
Trade Promotion Agreement
Implementation Act (“Implementation
Act”) [Pub. L. 112—43] authorizes the
President to consider requests from the
public for textile and apparel safeguard
actions. The President has delegated to
CITA the authority to determine
whether imports of a Panamanian textile
or apparel article are causing serious
damage, or actual threat thereof, to a
domestic industry producing an article
that is like, or directly competitive with,
the imported article. CITA hereby gives
notice to interested entities of the
procedures CITA will follow in
considering such requests and solicits
public written comments on these
interim procedures.

DATES: As of May 28, 2013, CITA
intends to use these interim procedures
to process requests from the public.
CITA solicits public written comments
on the interim procedures. Comments
must be received no later than June 27,
2013 in either hard copy or
electronically.

ADDRESSES: If submitting comments in
hard copy, an original, signed document
must be submitted to the Chairman,
Committee for the Implementation of
Textile Agreements, Room 30003, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230. If submitting
comments electronically, the electronic
copy must be submitted to

OTEXA PANAMAG@trade.gov. All
submitted comments will be posted for
public review on the Web site dedicated
to U.S.-Panama TPA textile and apparel
safeguard proceedings. The Web site is
located on the U.S. Department of
Commerce’s Office of Textile and
Apparel Web site (http://
otexa.ita.doc.gov), under ‘“Panama
TPA”/*“Safeguards.” Additional
instructions regarding the submission of
comments may be found at the end of
this notice.

FOR FURTHER INFORMATION CONTACT:
Robert Carrigg, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Legal Authority: Section 321 through
Section 328 of the Implementation Act and
Proclamation No. 8894, 77 FR 66507
(November 5, 2012).

Background

Title III, Subtitle B, Section 321
through Section 328 of the
Implementation Act implements the
textile and apparel safeguard provisions,
provided for in Article 3.24 of the US-
Panama TPA. The safeguard mechanism
applies when, as a result of the
elimination of a customs duty under the
US-Panama TPA, a Panamanian textile
or apparel article is being imported into
the United States in such increased
quantities, in absolute terms or relative
to the domestic market for that article,
and under such conditions as to cause
serious damage or actual threat thereof
to a U.S. industry producing a like or
directly competitive article. In these
circumstances, Article 3.24 permits the
United States to increase duties on the
imported article from Panama to a level
that does not exceed the lesser of the
prevailing U.S. most-favored-nation
(MFN) duty rate for the article or the
U.S. MFN duty rate in effect on the day
the US-Panama TPA enters into force.

The import tariff relief is effective
beginning on the date that CITA
determines that a “Panamanian textile
or apparel article,” as defined in Section
301(2) of the Implementation Act, is
being imported into the United States in
such increased quantities, in absolute
terms or relative to the domestic market
for that article, and under such
conditions that imports of the article
cause serious damage, or actual threat
thereof, to a U.S. industry producing an
article that is like, or directly
competitive with, the imported article.
Consistent with Section 323(a) of the
Implementation Act, the maximum
period of import tariff relief, as set forth
in Section 3 of this notice, shall be three
years. Consistent with Section 323(b) of
the Implementation Act, if the initial
period of import relief is applied for less
than three years, CITA may extend it up
to the three year maximum if CITA
determines that the continuation is
necessary to remedy or prevent serious
damage or actual threat thereof and to
facilitate adjustment by the domestic
industry to import competition, and
there is evidence that the domestic
industry is, in fact, making a positive
adjustment to import competition.
Import tariff relief may not be applied
to the same article at the same time
under these procedures if relief
previously has been granted with
respect to that article under: (1) These
procedures; (2) Subtitle A to Title III of
the Implementation Act; or (3) Chapter
1 of Title II of the Trade Act of 1974 (19
U.S.C. 2251 et seq.).

Authority to provide import tariff
relief with respect to a Panamanian

textile or apparel article will expire five
years after the date on which the US-
Panama TPA enters into force.

Under Article 3.24.6 of the US-
Panama TPA, if the United States
provides relief to a domestic industry
under the textile and apparel safeguard,
it must provide Panama “mutually
agreed trade liberalizing compensation
in the form of concessions having
substantially equivalent trade effects or
equivalent to the value of the additional
duties expected to result from the textile
safeguard measure.” Such concessions
shall be limited to textile and apparel
products, unless the United States and
Panama agree otherwise. If the United
States and Panama are unable to agree
on trade liberalizing compensation,
Panama may increase customs duties
equivalently on U.S. products. The
obligation to provide compensation
terminates upon termination of the
safeguard relief. Section 327 of the
Implementation Act extends the
President’s authority to provide
compensation under Section 123 of the
Trade Act of 1974 (19 U.S.C. 2133), as
amended, to measures taken pursuant to
the US-Panama TPA'’s textile and
apparel safeguard provisions.

Procedures for Requesting Textile and
Apparel Safeguard Actions

1. Requirements for Requests.
Pursuant to Section 321(a) of the
Implementation Act and Paragraph (7)
of Presidential Proclamation 8894 of
November 5, 2012, an interested party
may file a request for a textile and
apparel safeguard action with CITA.
CITA will review requests from an
interested party sent to the Chairman,
Committee for the Implementation of
Textile Agreements, Room 3100, U.S.
Department of Commerce, 14th and
Constitution Avenue NW., Washington,
DC 20230. Ten copies of any such
request must be provided. As provided
in Section 328 of the Implementation
Act, CITA will protect from disclosure
any business confidential information
that is marked ‘““business confidential”
to the full extent permitted by law. To
the extent that business confidential
information is provided, two copies of
a non-confidential version must also be
provided, that is identical to the
business confidential version with the
exception that any business confidential
information is summarized or, if
necessary, deleted. At the conclusion of
the request, an interested party must
attest that “all information contained in
the request is complete and accurate
and no false claims, statements, or
representations have been made.”
Consistent with Section 321(a), CITA
will review a request initially to


http://otexa.ita.doc.gov
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determine whether to commence
consideration of the request on its
merits. Within 15 working days of
receipt of a request, CITA will consider
the criteria set forth below to determine
whether the request provides the
information necessary for CITA to
consider the request. If the request does
not provide the necessary information,
CITA will promptly notify the requester
of the reasons for this determination and
the request will not be considered.
However, CITA will reevaluate any
request that is resubmitted with
additional information.

Consistent with longstanding CITA
practice in considering textile safeguard
actions, CITA will consider an
interested party to be an entity (which
may be a trade association, firm,
certified or recognized union, or group
of workers) that is representative of
either: (A) A domestic producer or
producers of an article that is like, or
directly competitive with, the subject
Panamanian textile or apparel article; or
(B) a domestic producer or producers of
a component used in the production of
an article that is like, or directly
competitive with, the subject
Panamanian textile or apparel article.

A request will only be considered if
the request includes the specific
information set forth below in support
of a claim that a textile or apparel article
from Panama is being imported into the
United States in such increased
quantities, in absolute terms or relative
to the domestic market for that article,
and under such conditions as to cause
serious damage, or actual threat thereof,
to a U.S. industry producing an article
that is like, or directly competitive with,
the imported article.

A. Product description. Name and
description of the imported article
concerned, including the category or
categories or part thereof of the U.S.
Textile and Apparel Category System
(see “Textile Correlation” at http://
otexa.ita.doc.gov/corr.htm) under which
such article is classified, the
Harmonized Tariff Schedule of the
United States subheading(s) under
which such article is classified, and the
name and description of the like or
directly competitive domestic article
concerned.

B. Import data. The following data, in
quantity by category unit (see “Textile
Correlation”), on total imports of the
subject article into the United States and
imports from Panama into the United
States:

* Annual data for the most recent
three full calendar years for which such
data are available;

* Quarterly data for the most recent
year for which such data are partially

available, and quarterly data for the
same quarter(s) of the previous year
(e.g., January—March 2011, April-June
2011 and January—March 2010, April-
June 2010).

The data should demonstrate that
imports of a Panamanian-origin textile
or apparel article that is like, or directly
competitive with, the article produced
by the domestic industry concerned are
increasing in absolute terms or relative
to the domestic market for that article.

C. Production data. The following
data, in quantity by category unit (see
“Textile Correlation”), on U.S. domestic
production of the like or directly
competitive article of U.S. origin
indicating the nature and extent of the
serious damage or actual threat thereof:

* Annual data for the most recent
three full calendar years for which such
data are available;

* Quarterly data for the most recent
year for which such data are partially
available, and quarterly data for the
same quarter(s) of the previous year
(e.g., January—March 2011, April-June
2011 and January—March 2010, April-
June 2010).

The requester must provide a
complete listing of all sources from
which the data were obtained and an
affirmation that to the best of the
requester’s knowledge, the data
represent substantially all of the
domestic production of the like or
directly competitive article(s) of U.S.
origin. In such cases, data should be
reported in the first unit of quantity in
the Harmonized Tariff Schedule of the
United States (http://www.usitc.gov/
tata/hts) for the Panamanian textile and/
or apparel articles and the like or
directly competitive articles of U.S.
origin.

D. Market Share Data. The following
data, in quantity by category unit (see
“Textile Correlation”), on imports from
Panama as a percentage of the domestic
market (defined as the sum of domestic
production of the like or directly
competitive article and total imports of
the subject article); on total imports as
a percentage of the domestic market;
and on domestic production of like or
directly competitive articles as a
percentage of the domestic market:

* Annual data for the most recent
three full calendar years for which such
data are available;

* Quarterly data for the most recent
year for which such data are partially
available, and quarterly data for the
same quarter(s) of the previous year
(e.g., January—March 2011, April-June
2011 and January—March 2010, April-
June 2010).

E. Additional data showing serious
damage or actual threat thereof. All

data available to the requester showing
changes in productivity, utilization of
capacity, inventories, exports, wages,
employment, domestic prices, profits,
and investment, and any other
information, relating to the existence of
serious damage, or actual threat thereof,
caused by imports from Panama to the
industry producing the like or directly
competitive article that is the subject of
the request. To the extent that such
information is not available, the
requester should provide best estimates
and the basis therefore:

* Annual data for the most recent
three full calendar years for which such
data are available;

* Quarterly data for the most recent
year for which such data are partially
available, and quarterly data for the
same quarter(s) of the previous year
(e.g., January—March 2011, April-June
2011 and January—March 2010, April-
June 2010).

2. Consideration of Requests.
Consistent with Section 321(b) of the
Implementation Act, if CITA determines
that the request provides the
information necessary for it to be
considered, CITA will publish in the
Federal Register a notice seeking public
comments regarding the request, which
will include a summary of the request
and the date by which comments must
be received. The Federal Register notice
and the request, with the exception of
information marked ‘“‘business
confidential,” will be posted by the
Department of Commerce’s Office of
Textiles and Apparel (“OTEXA”) on the
Internet (http://otexa.ita.doc.gov). The
comment period shall be 30 calendar
days. To the extent business
confidential information is provided, a
non-confidential version must also be
provided, that is identical to the
business confidential version with the
exception that any business confidential
information is summarized or, if
necessary, deleted. At the conclusion of
its submission of such public
comments, an interested party must
attest that ““all information contained in
the comments is complete and accurate
and no false claims, statements, or
representations have been made.”
Comments received, with the exception
of information marked “‘business
confidential,” will also be on the
Internet (http://otexa.ita.doc.gov) for
review by the public. If a comment
alleges that there is no serious damage
or actual threat thereof, or that the
subject imports are not the cause of the
serious damage or actual threat thereof,
CITA will closely review any supporting
information and documentation, such as
information about domestic production
or prices of like or directly competitive



http://otexa.ita.doc.gov/corr.htm
http://otexa.ita.doc.gov/corr.htm
http://www.usitc.gov/tata/hts
http://www.usitc.gov/tata/hts
http://otexa.ita.doc.gov
http://otexa.ita.doc.gov

Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/ Notices

31889

articles. In the case of requests
submitted by entities that are not the
actual producers of a like or directly
competitive article, particular
consideration will be given to comments
representing the views of actual
producers in the United States of a like
or directly competitive article.

Any interested party may submit
information to rebut, clarify, or correct
public comments submitted by any
other interested party at any time prior
to the deadline provided in this section
for submission of such public
comments. If public comments are
submitted less than 10 days before, or
on, the applicable deadline for
submission of such public comments,
an interested party may submit
information to rebut, clarify, or correct
the public comments no later than 10
days after the applicable deadline for
submission of public comments.

With respect to any request
considered by CITA, CITA will make a
determination within 60 calendar days
of the close of the comment period. If
CITA is unable to make a determination
within 60 calendar days, it will publish
a notice in the Federal Register and
include the date by which it will make
a determination. If CITA makes a
negative determination, it will publish
this determination and the reasons
therefore in the Federal Register.

3. Determination and Provision of
Relief. CITA shall determine whether, as
a result of the reduction or elimination
of a duty under the US-Panama TPA,
Panama’s textile or apparel article is
being imported into the United States in
such increased quantities, in absolute
terms or relative to the domestic market
for that article, and under such
conditions as to cause serious damage,
or actual threat thereof, to a domestic
industry producing an article that is
like, or directly competitive with, the
imported article. In making this
determination, CITA: (1) Shall examine
the effect of increased imports on the
domestic industry as reflected in such
relevant economic factors as output,
productivity, utilization of capacity,
inventories, market share, exports,
wages, employment, domestic prices,
profits, and investment, none of which
is necessarily decisive; and (2) shall not
consider changes in technology or
consumer preference as factors
supporting a determination of serious
damage or actual threat thereof. CITA,
without delay, will provide written
notice of its decision to the Government
of Panama and will consult with said
party upon its request.

If a determination under this section
is affirmative, CITA may provide import
tariff relief to a U.S. industry to the

extent necessary to remedy or prevent
the serious damage or actual threat
thereof and to facilitate adjustment by
the domestic industry to import
competition. Such relief may consist of
an increase in duties to the lower of: (1)
The Normal Trade Relations (NTR)/
Most Favored Nation (MFN) duty rate in
place for the textile or apparel article at
the time the relief is granted; or (2) the
NTR/MFN duty rate for that article on
the day the US-Panama TPA enters into
force.

The import tariff relief is effective
beginning on the date that CITA’s
affirmative determination is published
in the Federal Register. The maximum
period of import tariff relief shall be
three years. However, if the initial
period for import relief is less than three
years, CITA may extend the period of
import relief to the maximum three-year
period if CITA determines that the
continuation is necessary to remedy or
prevent serious damage or actual threat
thereof by the domestic industry to
import competition, and that the
domestic industry is, in fact, making a
positive adjustment to import
competition. Import tariff relief may not
be imposed for an aggregate period
greater than three years. Import tariff
relief may not be applied to the same
article at the same time under these
procedures if relief previously has been
granted with respect to that article
under: (1) These procedures; (2) Subtitle
A to Title IIT of the Implementation Act;
or (3) Chapter 1 of Title II of the Trade
Act of 1974 (19 U.S.C. 2251 et seq.).

Authority to provide import tariff
relief for a textile or apparel article from
Panama that is being imported into the
United States in such increased
quantities, in absolute terms or relative
to the domestic market for that article,
and under such conditions as to cause
serious damage or actual threat thereof
to a U.S. industry producing a like or
directly competitive article, will expire
five years after the date on which the
US-Panama TPA enters into force.

4. Self Initiation. CITA may, on its
own initiative, consider whether
imports of a textile or apparel article
from Panama are being imported into
the United States in such increased
quantities, in absolute terms or relative
to the domestic market for that article,
and under such conditions as to cause
serious damage or actual threat thereof
to a U.S. industry producing a like or
directly competitive article. In such
considerations, CITA will follow
procedures consistent with those set
forth in Section 2 of this notice,
including the publishing of a notice in
the Federal Register seeking public

comment regarding the action it is
considering.

5. Record Keeping and Business
Confidential Information. The Office of
Textiles and Apparel (OTEXA) will
maintain an official record for each
request on behalf of CITA. The official
record will include all factual
information, written argument, or other
material developed by, presented to, or
obtained by OTEXA regarding the
request, as well as other material
provided to the Department of
Commerce by other government
agencies for inclusion in the official
record. The official record will include
CITA memoranda pertaining to the
request, memoranda of CITA meetings,
meetings between OTEXA staff and the
public, determinations, and notices
published in the Federal Register. The
official record will contain material
which is public, business confidential,
privileged, and classified, but will not
include pre-decisional inter-agency or
intra-agency communications. If CITA
decides it is appropriate to consider
materials submitted in an untimely
manner, such materials will be
maintained in the official record.
Otherwise, such material will be
returned to the submitter and will not
be maintained as part of the official
record. OTEXA will make the official
record public except for business
confidential information, privileged
information, classified information, and
other information the disclosure of
which is prohibited by U.S. law.

The public record will be made
available for public inspection at the
Office of Textiles and Apparel, Room
30003, U.S. Department of Commerce,
14th and Constitution Avenue NW.,
Washington, DC, between the hours of
8:30 a.m. and 5:00 p.m. on business
days.

Information designated by the
submitter as business confidential will
normally be considered to be business
confidential unless it is publicly
available. CITA will protect from
disclosure any business confidential
information that is marked ‘““business
confidential” to the full extent
permitted by law. To the extent that
business confidential information is
provided, two copies of a non-
confidential version must also be
provided, that is identical to the
business confidential version with the
exception that any business confidential
information is summarized or, if
necessary, deleted. CITA will make
available to the public non-confidential
versions of the request that is being
considered, non-confidential versions of
any public comments received with
respect to a request, and, in the event
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consultations are requested, the
statement of the reasons and
justifications for the determination
subsequent to the delivery of the
statement to Panama.

Request for Comment on the Interim
Procedures

Comments must be received no later
than June 27, 2013, and in the following
format:

(1) Comments must be in English.

(2) Comments must be submitted
electronically or in hard copy, with
original signatures.

(3) Comments submitted
electronically, via email, must be either
in PDF or Word format, and sent to the
following email address:

OTEXA PANAMAQ@itrade.gov. The
email version of the comments must
include an original electronic signature.
Further, the comments must have a
bolded heading stating “Public
Version”, and no business confidential
information may be included. The email
version of the comments will be posted
for public review on the Panama TPA
Safeguard Web site.

(4) Comments submitted in hard copy
must include original signatures and
must be mailed to the Chairman,
Committee for the Implementation of
Textile Agreements, Room 30003, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230. All comments
submitted in hard copy will be made
available for public inspection at the
Office of Textiles and Apparel, Room
30003, U.S. Department of Commerce,
14th Street and Constitution Avenue
NW., Washington, DC, between the
hours of 8:30 a.m. and 5:00 p.m. on
business days. In addition, comments
submitted in hard copy will also be
posted for public review on the Panama
TPA Safeguard Web site.

(5) Any business confidential
information upon which an interested
person wishes to rely may only be
included in a hard copy version of the
comments. Brackets must be placed
around all business confidential
information. Comments containing
business confidential information must
have a bolded heading stating
“Confidential Version.” Attachments
considered business confidential
information must have a heading stating
“Business Confidential Information”.
The Committee will protect from
disclosure any business confidential
information that is marked “Business

Confidential Information” to the full
extent permitted by law.

Janet E. Heinzen,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 2013-12630 Filed 5-24-13; 8:45 am]
BILLING CODE 3510-DS-P

COMMODITY FUTURES TRADING
COMMISSION

RIN 3038-AD96

Antidisruptive Practices Authority

AGENCY: Commodity Futures Trading
Commission.

ACTION: Interpretive guidance and policy
statement.

SUMMARY: The Commodity Futures
Trading Commission (the
“Commission” or “CFTC”) is issuing
this interpretive guidance and policy
statement (“interpretive statement”) to
provide guidance on section 747 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (the “Dodd-
Frank Act”), which prohibits certain
disruptive trading, practices, or conduct
as set forth in new section 4c(a)(5) of the
Commodity Exchange Act (the “CEA”).
This interpretive statement will provide
market participants and the public with
guidance on the scope and application
of the statutory prohibitions set forth in
CEA section 4c(a)(5).

DATES: This interpretive statement will
become effective May 28, 2013.

FOR FURTHER INFORMATION CONTACT:
David Meister, Director, Division of
Enforcement, dmeister@cftc.gov,
Vincent McGonagle, Senior Deputy
Director, Division of Enforcement,
vmcgonagle@cftc.gov or Robert Pease,
Counsel to the Director of Enforcement,
202-418-5863, rpease@cfic.gov; Three
Lafayette Centre, 1151 21st Street NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION:

Prohibition of Disruptive Practices
I. Statutory and Regulatory Authorities

On July 21, 2010, President Obama
signed the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”).1 Title VII of the
Dodd-Frank Act2 amended the
Commodity Exchange Act (“CEA”)3 to

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, Public Law 111—
203, 124 Stat. 1376 (2010). The text of the Dodd-
Frank Act may be accessed at http://www.cftc.gov./
LawRegulation/OTCDERIVATIVES/index.htm.

2Pursuant to section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

37 U.S.C. 1 et seq.

establish a comprehensive new
regulatory framework for swaps and
security-based swaps. The legislation
was enacted to reduce risk, increase
transparency, and promote market
integrity within the financial system by
doing, among other things, the
following: (1) Providing for the
registration and comprehensive
regulation of swap dealers and major
swap participants; (2) imposing clearing
and trade execution requirements on
standardized derivative products; (3)
creating robust recordkeeping and real-
time reporting regimes; and (4)
enhancing the Commission’s
rulemaking and enforcement authorities
with respect to, among others, all
registered entities and intermediaries
subject to the Commission’s oversight.

Section 747 of the Dodd-Frank Act
amends section 4c(a) of the CEA
(“Prohibited Transactions”) to add a
new section entitled “Disruptive
Practices.” New CEA section 4c(a)(5)
makes it unlawful for any person to
engage in any trading, practice, or
conduct on or subject to the rules of a
registered entity that—(A) violates bids
or offers; (B) demonstrates intentional or
reckless disregard for the orderly
execution of transactions during the
closing period; or (C) is, is of the
character of, or is commonly known to
the trade as, “spoofing” (bidding or
offering with the intent to cancel the bid
or offer before execution).

Dodd-Frank Act section 747 also
amends section 4c(a) of the CEA by
granting the Commission authority
under new section 4c(a)(6) of the CEA
to promulgate such “rules and
regulations as, in the judgment of the
Commission, are reasonably necessary
to prohibit the trading practices”
enumerated therein “and any other
trading practice that is disruptive of fair
and equitable trading.” ¢

The Commission is issuing this
interpretive guidance and policy
statement (“interpretive statement”) to
provide market participants and the
public with guidance on the manner in
which it intends to apply the statutory
prohibitions set forth in section 4c(a)(5)
of the CEA. The public has the ability
to present facts and circumstances that
would inform the application of these
policies.

47 U.S.C. 4(a)(6). At this time, the Commission
is only providing interpretive guidance on the
disruptive trading, practices, or conduct discussed
herein. The Commission does not foreclose
subsequent promulgation of rules and regulations
pursuant to CEA section 4c(a)(6). The Commission
also notes that new CEA section 4c(a)(5) is self-
effectuating.
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IL. Proposed Interpretive Order

On March 18, 2011, the Commission
issued a proposed interpretive order
(“Proposed Order”) providing proposed
interpretive guidance on the three new
statutory provisions of section 4c(a)(5)
of the CEA.5 In the Proposed Order, the
Commission stated that CEA section
4c(a)(5) applied to trading, practices, or
conduct on registered entities, including
designated contract markets (“DCMs”’)
and swap execution facilities (“SEFs”).6
The Proposed Order also provided that
CEA section 4c(a)(5) would not apply to
block trades, bilaterally negotiated swap
transactions, or exchanges for related
positions (“EFRPs”) transacted in
accordance with the rules of a DCM or
SEF.”

With respect to CEA section
4c(a)(5)(A)’s prohibition on violating
bids and offers, the Proposed Order
stated that a person is prohibited from
buying a contract at a price that is
higher than the lowest available offer
price and/or from selling a contract at a
price that is lower than the highest
available bid price.? Such conduct,
regardless of intent, disrupts the
foundation of fair and equitable trading.
The Commission further proposed that
CEA section 4c(a)(5)(A) was a per se
offense where the Commission would
not be required to show that a person
violating bids or offers did so with any
intent to disrupt fair and equitable
trading.®

In the Proposed Order, the
Commission also stated that CEA
section 4c(a)(5)(A) is applicable in any
trading environment where a person
exercises some control over the
selection of bids and offers against
which they transact, including when
using an automated trading system that
operates without pre-determined
matching algorithms.1® The Commission
further explained that CEA section
4c(a)(5)(A) does not apply where a
person is unable to violate a bid or
offer—i.e., when a person is using an
order matching algorithm.? The

576 FR 14943 (Mar. 18, 2011). On November 2,
2010, the Commission issued an Advance Notice of
Proposed Rulemaking (the “ANPR”) asking for
public comment on section 747 of the Dodd-Frank
Act. 75 FR 67301 (Nov. 2, 2010). The ANPR formed
the basis for a roundtable held on December 2,
2010, by Commission staff in Washington, DC. The
Commission subsequently terminated the ANPR on
March 18, 2011. 76 FR 14826 (Mar. 18, 2011).

676 FR at 14945. The Commission also stated that
a trade does not become subject to CEA section
4c(a)(5) because it is reported to a swap data
repository, even though such swap data repository
is a registered entity.

71d. at 14946.

81d.

9Id.

10d.

11d.

Commission also proposed that CEA
section 4c(a)(5)(A) would not apply
where an individual is executing a
sequence of trades to buy all available
bids or sell to all available offers on an
order book in accordance with the rules
of the facility on which the trades were
executed.12

In regard to CEA section 4c(a)(5)(B),
the provision for orderly execution
during the closing period, the
Commission interpreted the provisions
as requiring that a market participant
must at least act recklessly to violate
CEA section 4c(a)(5)(B).13 The Proposed
Order stated that accidental, or even
negligent trading, is not a sufficient
basis for the Commission to claim a
violation has occurred under CEA
section 4c(a)(5)(B). The Proposed Order
also generally defined the closing period
as the period in the contract or trade
when the settlement price is determined
under the rules of that registered
entity.14

The Proposed Order also explained
that while CEA section 4c(a)(5)(B)
encompasses any trading, practices, or
conduct inside the closing period that
affects the orderly execution of
transactions during the closing period,
disruptive conduct outside the closing
period may also form the basis for
investigations of potential CEA section
4¢(a)(5)(B) violations.15 Section
4c(a)(5)(B) violations may also include
executed orders, as well as bids and
offers submitted by market participants
for the purpose of disrupting fair and
equitable trading.16

When determining whether a person
violated CEA section 4c(a)(5)(B), the
Commission proposed to evaluate the
facts and circumstances as of the time
the person engaged in the trading,
practices, or conduct.'” The
Commission proposed to use existing
concepts of orderliness when assessing
whether trades were executed, or orders
were submitted, in an orderly fashion in
the time periods prior to and during the
closing period.18 The Proposed Order
also expressed that market participants
should assess market conditions and
consider how their trading practices and
conduct would affect the orderly
execution of transactions during the
closing period.1?

With respect to CEA section
4c(a)(5)(C), the Proposed Order stated

12]d.
13]1d.
14]d.
15]1d.
16 Id.
171d.
18]d.
19]d.

that a market participant must act with
some degree of intent to violate the
“spoofing” provision.20 Reckless
trading, practices, or conduct would not
violate CEA section 4c(a)(5)(C); instead,
a person must intend to cancel a bid or
offer before execution.2? Additionally,
orders, modifications, or cancellations
would not be considered ‘““spoofing” if
they were submitted as part of a
legitimate, good-faith attempt to
consummate a trade.22 While the
Proposed Order did not exempt partial
fills from CEA section 4c(a)(5)(C),
legitimate, good-faith cancellations of
partially filled orders would not violate
CEA section 4c(a)(5)(C).23 Similar to the
Commission’s proposed approach to
CEA section 4c(a)(5)(B), the Commission
proposed to evaluate the facts and
circumstances when distinguishing
between legitimate trading and
“spoofing” behavior.24

Under the Proposed Order, CEA
section 4c(a)(5)(C) covers bid and offer
activity on all registered entities,
including all bids and offers in pre-open
periods or during exchange-controlled
trading halts. The Proposed Order also
provided three non-exclusive examples
of “spoofing” behavior.25 The
Commission further proposed that CEA
section 4c(a)(5)(C) does not cover non-
executable market communications
such as requests for quotes and other
authorized pre-trade communications.26
Finally, the Commission proposed that
a violation of CEA section 4c(a)(5)(C)
does not require a pattern of activity,
even a single instance of trading activity
can be disruptive of fair and equitable
trading.27

The Commission requested comment
on all aspects of the Proposed Order,
with the comment period ending on
May 17, 2011. In response to the
Proposed Order, the Commission
received 16 comments from industry
members, trade associations, exchanges,
and other members of the public.28 In

20 [d.

21[d.

22]d.

23]d.

24]d.

25 The Proposed Order described “spoofing” to
include the following: (i) Submitting or cancelling
bids or offers to overload the quotation system of
a registered entity, (ii) submitting or cancelling bids
or offers to delay another person’s execution of
trades, and (iii) submitting or cancelling multiple
bids or offers to create an appearance of false
market depth. 76 FR at 14946.

2676 FR at 14946.

27 Id.

28 Appendix 3 contains the list of commenters
that responded to the Proposed Order. The
comment letters may be accessed through http://
comments.cftc.gov/PublicComments/CommentList,
aspx?id=893.
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drafting this interpretive statement, the
Comimission also considered the ANPR
and December 2, 2010 roundtable
comments, as well as comments related
to section 747 of the Dodd-Frank Act
that were filed in response to the SEF
notice of proposed rulemaking (the
“SEF NPRM”’).29

III. Comments on the Proposed Order

A. General Applicability of CEA Section
4c(a)(5)

1. Comments

In response to the Proposed Order,
several commenters requested
additional guidance and suggested that
additional clarity was needed regarding
how the Commission would interpret
and apply new CEA section 4c(a)(5).3°
Some commenters supported the
statutory requirement in new CEA
section 4c(a)(5) to prohibit the
enumerated trading practices and
prevent the disruption of fair and
equitable trading.3! Other commenters
noted that the Commission should
recognize the complementary role of the
exchanges and continue relying on the
exchanges’ self-regulatory organization
(“SRO”) authority to identify and
pursue trading practices that are
manipulative or detrimental to the
exchange’s markets.32 Commenters also
requested that CEA section 4c(a)(5)
violations be limited to those trading
platforms on DCMs or SEFs that have
order book functionality.33 Lastly, some

2976 FR 1214 (Jan. 7, 2011).

30 See, e.g., FIA at 2 (“The Proposed Order does
not go far enough in offering guidance to market
participants.”); ICE at 2 (“Additional clarity is
required with respect to the Commission’s
interpretation and guidance regarding paragraphs
(A) through (C) of Section 747.”).

31 See, e.g., ISDA at 2 (“ISDA supports the
Commission’s effort to facilitate fair and equitable
trading on registered entities by issuing guidance as
to the parameters of the three statutory disruptive
practices found in Subsection 5.”); ICE at 2 (“ICE
continues to support the Commission’s efforts to
promote open and competitive markets while
improving the ability to deter improper trading
practices that are disruptive to legitimate trading
and orderly markets.”); Barnard at 2 (“I welcome
and support your proposed interpretive order. It
brings clarity to the antidisruptive practices
authority, and strikes the right balance between
rules- and principles-based regulation.”).

32 See, e.g., ICE at 5 (“ICE respectfully suggests
that the Commission continue to rely on exchange
SRO authority to identify and pursue trading
practices that are determined to be manipulative or
detrimental to the exchange’s markets, including
practices that are the character of spoofing.”); FIA
at 7 (“The Associations believe that any rulemaking
under 747 must reinforce the distinct yet
complementary roles of the Commission and the
exchanges.”); and CMC at 2 (“SROs and the
Commission historically have served distinct but
largely complementary roles.”).

33 See, e.g., ISDA at 2 (“Subsection 5, though
stated to apply to all “registered entities”—that is

. . swap execution facilities (‘SEFs’) and

commenters requested that the
Commission incorporate a manipulative
intent requirement into its new
antidisruptive practices authority to
ensure that the prohibitions in CEA
section 4c(a)(5) do not capture
legitimate trading practices that may be
indistinguishable from the proposed
prohibited conduct.34

2. Commission Guidance

The Commission recognizes
commenters’ requests for additional
guidance on CEA section 4c(a)(5) and is
issuing this interpretive statement to
clarify how the Commission interprets
and intends to apply the three statutory
provisions of CEA section 4c(a)(5). With
respect to the role of exchanges in
ensuring fair and equitable markets, the
Commission agrees with commenters
that exchanges serve an important role
in preventing the disruptive practices
prohibited in CEA section 4c(a)(5) and
ensuring fair and equitable trading in
CFTC-regulated markets.

The Commission declines the request
by commenters to interpret CEA section
4c(a)(5) as applying to only those
trading platforms or venues that have
order book functionality. In accordance
with the statutory language of CEA
section 4c(a)(5), the Commission
interprets CEA section 4c(a)(5) to apply
to any trading, practices or conduct on
a registered entity 3° such as a DCM or
SEF.36 Depending on the particular facts
and circumstances, CEA section 4c(a)(5)
violations may also occur on trading
platforms or venues that are distinct
from order books, even if such platforms
or venues may have similar
functionality.

The Commission also declines
commenters’ requests to read a

designated contract markets (‘DCMs’)—should be
clearly limited at the outset only to those order-
book trading facilities within the Commission’s
proposed regulation, 17 CFR 37.9(a)(1)()(C), for the
definition of ‘order book.’”).

34 See, e.g., FIA at 5 (“Unfortunately, the
antidisruptive practices authority captures many
legitimate trading practices which, without a
manipulative intent requirement, are objectively
indistinguishable from the proposed prohibited
conduct.”).

35 Section 1a(40) of the CEA defines ‘“‘registered
entity”” as “(A) a board of trade designated as a
contract market under section 5; (B) a derivatives
clearing organization registered under section 5b;
(C) a board of trade designated as a contract market
under section 5f; (D) a swap execution facility
registered under section 5h; (E) a swap data
repository registered under section 21; and (F) with
respect to a contract that the Commission
determines is a significant price discovery contract,
any electronic trading facility on which the contract
is executed or traded.” 7 U.S.C. 1a(40).

36 The Commission confirms that a trade does not
become subject to CEA section 4c(a)(5) solely
because it is reported on a swap data repository,
even though a swap data repository is a registered
entity.

manipulative intent requirement into
the CEA section 4c(a)(5) prohibitions.
The Commission interprets the
prohibitions in CEA section 4c(a)(5)
provisions to be distinct statutory
provisions from the anti-manipulation
provisions in section 753 of the Dodd-
Frank Act; the Commission does not
interpret the CEA section 4c(a)(5)
violations as including any
manipulative intent requirement.
Including such a manipulative intent
requirement is contrary to the statutory
language.

The Commission does not intend to
apply CEA section 4c(a)(5) to either
block trades or exchanges for related
positions (“EFRPs”’) that are transacted
in accordance with Commission
regulation 1.38.

In addition to these general comments
on CEA section 4c(a)(5), commenters
provided comments on the three new
statutory provisions, which are
discussed in the following sections.

B. Violating Bids and Offers

1. Comments to the Proposed
Interpretive Order

Commenters requested that the
Commission modify its interpretation
that a CEA section 4c(a)(5)(A) violation
is a per se offense and incorporate a
requirement that a person must intend
to disrupt fair and equitable trading.37
Commenters noted that the
Commission’s interpretation that the
violation of bids or offers is a per se
offense conflicts with exchange rules.38
Other commenters requested that the
Commission adopt either a “specific”
intent or “extreme recklessness”
standard for CEA section 4c(a)(5)(A).39
Commenters to the Proposed Order also
requested guidance on how CEA section
4c(a)(5)(A) would apply to the trading of
swaps on SEFs.40 In particular,
commenters stated that end-users
should have discretion when choosing a

37 See, e.g., Working Group at 3 (“The Working
Group strongly recommends that the Commission
interpret new CEA Section 4c(a)(5)(A) as requiring
an intent to disrupt the market.”).

38 See, e.g., CME at 4 (“Contrary to the
Commission’s assertion, this broad construction is
not consistent with exchange rules, which only
proscribe market participants’ intentional violation
of bids and offers.”).

39 See, e.g., CMC at 3 (“The Commission should
clarify that only intentional or extremely reckless
action to violate transparent bids or offers
contravenes this prohibition.”).

40 Seg, e.g., FIA at 4 (“The Associations
recommend that the Commission provide further
clarification. One example is the application to
swap execution facilities (‘SEFs’)”’); BF at 14 (“We
further recommend that the CFTC confirm that
transactions executed other than on a SEF’s central
order book will not be deemed to “violate bids or
offers” for purposes of CEA Section 4c(a)(5)(A),
regardless of their price level.”
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counterparty and also requested
clarification on whether market
participants may consider additional
non-price factors when trading on a
SEF.41 Commenters also requested
guidance on whether CEA section
4c(a)(5)(A)’s prohibition applies to bids
and offers on non-cleared swaps.42
Commenters also stated that swaps with
different clearing destinations should
not be deemed comparable for the
purposes of CEA section 4c(a)(5)(A).43

Commenters further asked whether
CEA section 4c(a)(5)(A) requires market
participants to transact at the best price
across a particular SEF’s different
trading systems or platforms, such as
the SEF’s order book and request-for-
quote system. Commenters also asked
for clarification on how CEA section
4c(a)(5)(A) applies to request-for-quote
systems on SEFs and whether request-
for-quotes (“RFQs”’) must interact with
the SEF’s order book or centralized
electronic screen.#4 One commenter
stated that the Proposed Order would
effectively impose a “trade through”
requirement on market participants
executing swap transactions across a
particular SEF’s trading systems or
platforms.45 Commenters further
requested that the Commission confirm
that the final order would not create a
best execution requirement across
multiple SEFs.46

A commenter also agreed with the
statement in the Proposed Order that

41 See, e.g., Coalition at 4 (‘“An interpretation that
precludes end-users from exercising discretion in
its counterparty selection could force end-users to
make sub-optimal decisions when determining the
most suitable swap counterparty on a given
transaction.”).

42 See, e.g., MarketAxess at 3 (“The final order
should make clear that the CFTC’s interpretation of
new CEA § 4c(a)(5)(A) does not apply to uncleared
swaps.”’).

43 See, e.g., Consolidated Banks at 14 (“Nor
should swaps with different bilateral counterparties
or clearing destinations be deemed comparable to
each other for such purposes.”).

44 See, e.g., MarketAxess at 3 (“We ask that the
Commission confirm in its final Interpretive Order
that a person would not violate bids or offers by
buying or selling a contract on a SEF’s Request for
Quote System when that contract is available to buy
or sell at a ‘better’ price through another permitted
execution method offered by that SEF such as an
Order Book or a centralized electronic screen.”).

45 See, e.g., GFI at 2 (“GFI believes that the
Proposed Interpretation would effectively impose a
trade-through rule on SEFs that utilize trading
methods that are not strictly automated, and that
such a requirement is neither required by the Dodd-
Frank Act nor furthers the purposes of the CEA.”).

46 See, e.g., Working Group at 3 (“The Working
Group supports the Commission’s statement
‘section 4c(a)(5)(A) does not create any sort of best
execution standard across multiple trading
platforms and markets; rather, a person’s obligation
to not violate bids or offers is confined to the
specific trading venue which he or she is utilizing
at a particular time’ and strongly recommends that
such interpretation of new CEA Section 4c(a)(5)(A)
be adopted in any final interpretive order.”).

CEA section 4c(a)(5)(A) should not
apply where an individual is “buying
the board” and executing a sequence of
trades to buy all available bids or sell to
all available offers on the order book in
accordance with the rules of the facility
executing the trades.4”

2. Commission Guidance

The Commission declines requests to
interpret CEA section 4c(a)(5)(A) as
applying only where a person intends to
disrupt fair and equitable trading. The
Commission interprets CEA section
4c(a)(5)(A) as a per se offense. Congress
did not include an intent requirement in
CEA section 4c(a)(5)(A) as it did in both
CEA sections 4c(a)(5)(B) and 4c(a)(5)(C).
Therefore, the Commission does not
interpret CEA section 4c(a)(5)(A) as
requiring the Commission to show that
a person acted with scienter in violating
bids and offers (e.g., that a person acted
with either the intent to disrupt fair and
equitable trading or with the intent to
violate bids and offers). Unlike certain
exchange rules that prohibit the
intentional violation of bids and offers,
the statutory language of CEA section
4c(a)(5)(A) does not contain a similar
intent requirement.*® While the
Commission’s determination of whether
to bring an enforcement action depends
on facts and circumstances, the
Commission does not, for example,
intend to exercise its discretion to bring
an enforcement action against an
individual who, purely by accident,
makes a one-off trade in violation of
CEA section 4c(a)(5)(A). Whether such
an accidental violation gives rise to
some other violation of the CEA or
Commission regulations depends, again,
on the facts and circumstances of the
particular situation.

As a general matter, the Commission
interprets CEA section 4c(a)(5)(A) as
operating in any trading environment
where a person is not utilizing trading
algorithms that automatically match the
best price for bids and offers. With
respect to SEFs, the Commission
interprets CEA section 4c(a)(5)(A) as
being applicable only when a person is
using a SEF’s “order book,” and not
when a person uses a SEF’s other
execution methods (such as the RFQ
system in conjunction with the order
book). The Commission recognizes that
market participants may consider a
number of factors in addition to price
when trading or executing less liquid
swaps, which are more likely to be

47 See CME at 3 (““We also concur with the
Commission’s determination that this section does
not apply where an individual is ‘buying the
board.””).

48 See, e.g., New York Mercantile Exchange Rule
514.A.3; Minneapolis Grain Exchange Rule 731.00.

traded on a SEF’s RFQ system or a
different execution method. However, as
SEFs and the swaps markets evolve, the
Commission may revisit these issues in
the future. The Commission agrees with
commenters that parties trading non-
cleared swaps may take into
consideration factors other than price,
such as counterparty risk, when
determining how to best execute their
trades.4® Therefore, the Commission
interprets CEA section 4c(a)(5)(A) as not
applying to non-cleared swap
transactions, even if they are transacted
on or through a registered entity. In
such swap transactions, the credit
considerations of the counterparties are
important components of choosing
which bid or offer to accept.

The Commission also agrees with
commenters that parties may take into
account clearing considerations, such as
the use of a particular clearing house,
when trading cleared swaps on certain
platforms on a SEF or on a DCM.50 The
Commission interprets CEA section
4c(a)(5)(A)’s prohibition as not applying
to bids or offers on swaps that would be
cleared at different clearing houses
because each clearing house may have
different cost, risk, and material clearing
features.5! For example, the choice of a
clearing house may affect a party’s net
and gross outstanding exposures, which
may result in differing capital and cost
of financing effects. Additionally, the
pricing of swaps may also incorporate
other potential considerations such as
the available credit capacity at the
clearing member or clearing house,
margining arrangements, or post-trade
market risk.

Therefore, the Commission interprets
CEA section 4(c)(a)(5)(A) as prohibiting
a person from buying a contract on a
registered entity at a price that is higher
than the lowest available price offered
for such contract or selling a contract on
a registered entity at a price that is
lower than the highest available price
bid for such contract subject to the
situations described above. Such

49 See, e.g., Coalition at 3 (““To understand the
impact of applying section 4c(a)(5)(A) to non-
cleared transactions executed off-facility, we have
to understand how corporate treasurers have a
fiduciary duty to optimize numerous factors—not
solely the transaction price of a particular
derivative—in achieving ‘best execution’ ).

50 As stated previously, the Commission
interprets new CEA section 4c(a)(5)(A) as applying
to any cleared swap traded on a SEF’s order book,
regardless of whether such cleared swap is subject
to the mandatory trade execution requirement of
new CEA section 2(h).

51 See, e.g., GFI at 2 (“Because market participants
that execute transactions on a SEF may clear their
transactions at different clearinghouses, they must
have the flexibility to take factors other than price
into account when executing transactions on a
SEF.”).
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conduct, regardless of intent, disrupts
fair and equitable trading by damaging
the price discovery function of CFTC-
regulated markets. By adopting a policy
that market participants cannot execute
trades at prices that do not accurately
reflect the best price for such contracts,
this interpretive statement furthers the
CEA’s purpose of ensuring the integrity
of the price discovery process by
helping ensure that the prices
disseminated to market users and the
public reflect bona fide prices that
accurately reflect the normal forces of
supply and demand.

The Commission further recognizes
that at any particular time the best price
in one trading environment such as a
particular SEF may differ from the best
price in a different trading environment
such as a second, distinct SEF.
Accordingly, the Commission does not
interpret CEA section 4c(a)(5)(A) as
creating any sort of best execution
standard across multiple registered
entities, including SEFs or DCMs;
rather, the Commission interprets a
person’s obligation to not violate bids or
offers as applying only to the specific
registered entity being utilized at a
particular time.52

The Commission does not interpret
CEA section 4c(a)(5)(A) as applying
where an individual is executing a
sequence of trades to buy all available
offers or sell to all available bids on an
order book in accordance with the rules
of the facility on which the trades were
executed. Similar to the treatment of
block trades and EFRPs described
above, the Commission expects that
“buying the board” transactions, absent
other facts and circumstances, would
not violate CEA section 4c(a)(5) or
disrupt fair and equitable trading.

52 A person’s obligation to not violate bids or
offers is confined to the particular SEF or DCM he
is utilizing at a particular time and does not extend
across multiple SEFs or DCMs or between different
trading systems or platforms within a particular
SEF or DCM, such as between a pit and any
electronic trading platform within a DCM or a SEF’s
“order book” and RFQ system in conjunction with
the order book. However, as the swaps and SEF
markets evolve, the Commission may revisit these
issues in other Commission regulations. For
example, the Commission may consider whether a
person’s obligation to not violate bids or offers
when trading swaps should extend across multiple
SEFs or DCMs or across a particular SEF’s different
trading systems or platforms, including whether the
CEA section 4c(a)(5)(A) prohibition should apply to
the scenario where market participants can access
multiple SEFs through one trading platform.

C. Disregard for the Orderly Execution
of Transactions During the Closing
Period

1. Comments to the Proposed
Interpretive Order

Commenters supported the
Commission’s proposed guidance that
accidental or negligent conduct does not
constitute a violation of new CEA
section 4c(a)(5)(B).53 With respect to the
scienter required for a CEA section
4c(a)(5)(B) violation, commenters
requested that the Commission require,
at a minimum, a scienter of “‘extreme
recklessness.” 3¢ Commenters also
stated that manipulative intent should
be required to violate CEA section
4(c)(a)(5)(B) and that these prohibitions
should be limited to manipulative
conduct such as “banging” or “marking
the close.” 55

Commenters requested that the
Commission provide additional clarity
regarding the meaning of the term
““closing period” as used in CEA section
4c(a)(5)(B).5® Commenters expressed the
view that, unlike futures, certain swaps,
such as physical products that are
priced using indices, do not have
defined closing periods.?” Some
commenters disagreed with the
Commission’s view that the prohibition
on disorderly execution of transactions
should extend to conduct occurring
outside the closing period.58

53 See, e.g., CME at 4 (“We commend the
Commission for clarifying that, consistent with the
plain language of Section 747, accidental or
negligent conduct does not constitute a violation of
subsection (B).”).

54 See id. (“We believe that the Commission
should provide in its final order that a violation of
subsection (B) requires a showing of scienter—that
is, that the person acted knowingly, intentionally,
or with extreme recklessness to commit the
prohibited conduct.”).

55 See, e.g., FIA at 5 (“The Commission should
clarify that traditionally accepted types of market
manipulation, such as ‘banging the close,” ‘marking
the close’ and pricing window manipulation fall
under Section 4c(a)(5)(B). . . . Additionally, the
Commission should clarify that manipulative intent
is required to violate Section 4c(a)(5)(B)”).

56 See, e.g., BGA at 3 (“BGA is concerned that the
Commission has not provided sufficient clarity
around the terms ‘orderly execution,” ‘disruptive
conduct,’” or ‘closing period.””’); CME at 5 (“We
understand that the Commission cannot precisely
define the parameters of ‘orderly execution” and
whether certain executions during the closing
period are ‘orderly’ must necessarily be inferred
from the totality of the facts and circumstances.
Indeed, we noted in our comment letter in response
to the ANPR that ‘orderly execution’ can be
evaluated only in the context of the specific
instrument, market conditions, and participant
circumstances at the time in question.”).

57 See id. (“It appears that the Commission is
changing the definition of ‘closing period’ relating
to physical products that are pricing using indices
or benchmarks. These products do not have defined
closing periods; therefore, it is inappropriate to
apply a ‘closing period’ concept to them.”).

58 See, e.g., CME at 6 (““It is unclear how trading
practices or conduct outside of the ‘closing period’

Commenters also requested that the
Commission further clarify the term
“orderly execution” as set forth in
section CEA section 4c(a)(5)(B).5°
Commenters stated that the Commission
should not engage in post hoc
evaluations as to what types of trading,
conduct, or practices violate CEA
section 4c(a)(5)(B).6° Commenters also
claimed that having the Commission
rely on concepts of orderliness as
developed in securities law precedent
was problematic because of the
significant differences between the
securities and CFTC-regulated
markets.61 Commenters further stated
that requiring market participants to
assess market conditions before trading
conflicts with the Commission’s
assertion that CEA section 4c(a)(5)(B)
will not capture legitimate trading
behavior.62 Commenters also noted that
in today’s highly automated trading
environments, it is impractical for
market participants to assess market
conditions prior to the entry of each
order.63

would demonstrate intentional or reckless disregard
for the orderly execution of transactions during the
closing period.”).

59 See, e.g., BGA at 3 (“BGA is concerned that the
Commission has not provided sufficient clarity
around the terms ‘orderly execution,” ‘disruptive
conduct,’ or ‘closing period.’’); CME at 5 (“We
understand that the Commission cannot precisely
define the parameters of ‘orderly execution’ and
whether certain executions during the closing
period are ‘orderly’ must necessarily be inferred
from the totality of the facts and circumstances.
Indeed, we noted in our comment letter in response
to the ANPR that ‘orderly execution’ can be
evaluated only in the context of the specific
instrument, market conditions, and participant
circumstances at the time in question.”).

60 See, e.g., MFA at 4 (“The definition of the term
‘orderly’ is not only vague, but also subjective and
would allow for post hoc judgments as to what
constitutes violative, disruptive conduct.”); FIA at
5 (“Market participants should not fear that their
trading activity may be the subject of a post hoc
analysis which labels a trade or a series of trades
“disruptive.” ).

61 See, e.g., CME at 67 (“In light of these and
other significant differences that exist in their
respective market and regulatory structures, as well
as the fundamental purposes of the markets, we
caution the Commission against importing
securities-based concepts to the derivatives
markets.”).

62 See id. (Requiring participants to assess market
conditions and consider how their trading may
affect orderly execution during the closing period
is “‘at odds with the Commission’s assertion that
this section ‘will not capture legitimate trading
behavior and is not a trade for those who act in
good faith.” ).

63 See, e.g., CME at 4 (“Given today’s highly
automated environment and the millisecond speed
with which liquidity can be sourced, consumed and
withdrawn, it is impractical to require such analysis
prior to the entry of each order, much less presume
that market participants can always accurately
assess market conditions or divine market impact,
particularly during the closing period which is
often the most volatile period of the day and a
period in which certainty of execution may be a
more material consideration than price.”).
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2. Commission Guidance

The Commission interprets Congress’s
inclusion of a scienter requirement in
CEA section 4c(a)(5)(B) as meaning that
accidental, or even negligent, trading,
practices, or conduct will not be a
sufficient basis for the Commission to
claim a violation under CEA section
4c¢(a)(5)(B). The Commission interprets
CEA section 4c(a)(5)(B) as requiring a
market participant to at least act
recklessly to violate CEA section
4c¢(a)(5)(B).64 The Commission declines
to interpret CEA section 4c(a)(5)(B) to
include either an extreme recklessness
standard or a manipulative intent
requirement because this modification
would alter the scienter standard
mandated by the statute, which
prohibits conduct that demonstrates
“intentional or reckless disregard for the
orderly execution of transactions during
the closing period.” 65 Recklessness is a
well-established scienter standard,
which has consistently been defined as
conduct that “departs so far from the
standards of ordinary care that it is very
difficult to believe the actor was not
aware of what he or she was doing.” 66
Consistent with long-standing precedent
under commodities and securities law,
the Commission intends to apply this
commonly-known definition of
recklessness to CEA section 4c(a)(5)(B).
A person with manipulative intent, such
as one attempting to “bang” or ‘“‘mark
the close” may also intend to disrupt

64 See, e.g., Hammond v. Smith Barney, Harris
Upham & Company, Inc., [1990-1992 Transfer
Binder] Comm. Fut. L. Rep. (CCH) {24,617 (CFTC
Mar. 1, 1990) (scienter requires proof that a
defendant committed the alleged wrongful acts
“intentionally or with reckless disregard for his
duties under the Act”); Drexel Burnham Lambert,
Inc. v. CFTC, 850 F.2d 742, 748 (DC Cir. 1988)
(holding that recklessness is sufficient to satisfy
scienter requirement and that a reckless act is one
where there is so little care that it is “difficult to
believe the [actor] was not aware of what he was
doing”) (quoting First Commodity Corp. v. CFTC,
676 F.2d 1, 7 (1st Cir. 1982)).

657 U.S.C. 4c(a)(5)(B).

66 Drexel Burnham Lambert Inc. at 748; see also
Sundstrand Corp. v. Sun Chem. Corp., 553 F.2d
1033, 1045 (7th Cir. 1977), cert. denied, 434 U.S.
875 (1977) (holding that recklessness under SEC
Rule 10b—5 means “an extreme departure from the
standards of ordinary care, and which presents a
danger of misleading buyers or sellers that is either
known to the defendant or is so obvious that the
actor must have been aware of it”’) (internal
quotation marks and citation omitted); SEC v.
Platforms Wireless Int’l Corp., 617 F.3d 1072, 1093—
94 (9th Cir. 2010) (“scienter [under SEC Rule 10b—
5] requires either deliberate recklessness or
conscious recklessness, and [ ] it includes a
subjective inquiry turning on the defendant’s actual
state of mind”’) (internal quotation marks and
citations omitted). See also, the final rules issued
by the Commission on July 14, 2011 (Prohibition on
the Employment, or Attempted Employment, of
Manipulation and Deceptive Devices and
Prohibition on Price Manipulation), 76 FR, July 14,
2011.

the orderly execution of transactions
during the closing period, but the
finding of a manipulative intent is not

a prerequisite for a finding of a violation
of CEA section 4c(a)(5)(B).

The Commission interprets the
prohibition in CEA section 4c(a)(5)(B) to
apply to any trading, conduct, or
practices occurring within the closing
period that demonstrates an intentional
or reckless disregard for the orderly
execution of transactions during the
closing period. The Commission
interprets the closing period to be
defined generally as the period in the
contract or trade when the settlement
price is determined under the rules of
a trading facility such as a DCM or SEF.
Closing periods may include the time
period in which a daily settlement price
is determined, the expiration day for a
futures contract, and any period of time
in which the cash-market transaction
prices for a physical commodity are
used in establishing a settlement price
for a futures contract, option, or swap
(as defined by the CEA). With respect to
swaps, the Commission interprets a
swap as being subject to the provisions
of section 4c(a)(5)(B) if a DCM or SEF
determines that a settlement or pricing
period exists for that particular swap.6”
Additionally, the Commission’s policy
is that conduct outside the closing
period may also disrupt the orderly
execution of transactions during the
closing period and may thus form the
basis of a violation under CEA section
4c(a)(5)(B) and any other applicable
CEA sections. For example, a CEA
section 4c(a)(5)(B) violation may occur
when a market participant accumulates
a large position in a product or contract
in the period immediately preceding the
closing period with the intent (or
reckless disregard) to disrupt the orderly
execution of transactions during that
product’s, or a similar product’s,
defined closing period.

The Commission interprets CEA
section 4c(a)(5)(B) violations as
including not only executed orders by
market participants that disrupt the
orderly execution of transactions during
the closing period, but also any bids and
offers submitted by market participants
that disrupt the orderly execution of
transactions during the closing period.
For example, bids and offers submitted
by a person, even if they are not

67 The Commission disagrees with commenters
that physical products priced using indices or
benchmarks do not have defined closing periods.
For physical products priced using indices, price
reporting agencies may use the transaction prices
during a certain window of time to calculate price
indexes. Market participants have the same ability
to disrupt trading during these windows of time as
they do during the closing periods as defined by the
DCM or SEF.

executed against by other market
participants, may disrupt orderly
trading in the closing period by sending
false signals to the marketplace that
consequently affect the trading behavior
of market participants in the closing
period. As such, bids and offers
submitted by a person who intends to
cancel the bid or offer before execution
may have violations of both CEA section
4c(a)(5)(B), a disruption of orderly
trading in the closing period, and CEA
section 4c(a)(5)(C), “spoofing.”

Similar to other scienter-based
violations of the CEA, the Commission
intends to consider all of the relevant
facts and circumstances when
determining whether a person violated
CEA section 4c(a)(5)(B). The
Commission recognizes that an
evaluation of “orderly execution”
should be based on the totality of the
facts and circumstances as of the time
the person engaged in the relevant
trading, practices, or conduct—i.e., the
Commission intends to consider what
the person knew or should have known,
and the information available at the
time he or she was engaging in the
conduct at issue. For example, a CEA
section 4c(a)(5)(B) violation would not
occur simply because a person’s
execution of orders during the closing
period had a substantial effect on a
contract’s settlement price; rather, such
person’s conduct must also demonstrate
an intentional or reckless disregard for
the orderly execution of transactions
during the closing period.

While the Commission recognizes
there are differences between securities
markets and CFTC-regulated markets,
fundamental concepts of how an orderly
market should function are similar in
both markets. In light of the differences
between these two markets, the
Commission will be guided, but not
controlled, by the substantial body of
judicial precedent applying the
concepts of orderly markets established
by the courts with respect to the
securities markets. To this end, the
Commission’s policy is that an orderly
market may be characterized by, among
other things, parameters such as a
rational relationship between
consecutive prices, a strong correlation
between price changes and the volume
of trades, levels of volatility that do not
dramatically reduce liquidity, accurate
relationships between the price of a
derivative and the underlying such as a
physical commodity or financial
instrument, and reasonable spreads
between contracts for near months and
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for remote months.®8 For example,
trading in a manner that intentionally or
recklessly causes the price relationships
between the price of a derivative and
the underlying commodity to diverge, or
cause spreads between contracts for
near months and for remote months to
diverge could constitute a violation of
the statute.

Finally, the Commission recommends
that market participants should assess
market conditions and consider how
their trading practices and conduct
affect the orderly execution of
transactions during the closing period.
Market participants should assess
market conditions before placing a bid
or offer, or executing an order, because
this will help prevent market
participants from engaging in trading,
practices, or conduct that disrupts fair
and equitable trading in CFTC-regulated
markets.

D. “Spoofing”’

1. Comments to the Proposed
Interpretive Order

Commenters requested additional
Commission guidance on the definition
of “spoofing” as set forth in CEA section
4¢(a)(5)(C).69 Commenters stated that
any violations should not capture
legitimate trading behavior. For
example, to differentiate “‘spoofing”
from legitimate trading behavior,
commenters state that any person
violating CEA section 4c(a)(5)(C) must
also intend to mislead market
participants and to exploit that
deception for the spoofing entity’s
benefit.70 Commenters further requested
that if a bid or offer has the risk of being
hit or lifted by the market, for any
period of time, such trading activity
should be exempt from being classified
as a “‘spoofing” violation.”? Commenters

68 While the role of market specialists is unique
to the securities markets as of this time, the
economic concepts applicable to orderly markets in
securities markets may help guide the Commission
when analyzing orderly trading in CFTC-regulated
markets.

69 See, e.g., ICE at 4 (“The Commission should
provide additional guidance as to what specific
types of improper trading practices or activity
would be broadly characterized as being spoofing
and ‘of the character of” spoofing.”).

70 See, e.g., CMC at 4 (‘“The distinguishing
characteristic between ‘spoofing’ that should be
covered by Section 747(C) and the legitimate
cancellation of other unfilled or partially filled
orders is that ‘spoofing’ involves the intent to enter
non bona fide orders for the purpose of misleading
market participants and exploiting that deception
for the spoofing entity’s benefit.”).

71 See, e.g., BGA at 4 (“BGA recommends the
Commission clarify that, if a bid or offer has the risk
of being hit or lifted by the market, for any period

expressed a similar view that partial
fills should also be exempt from the
definition of “spoofing.” 72 Lastly, one
commenter stated CEA section
4c(a)(5)(C) violations should only be
applicable to order-book facilities.”3

2. Commission Guidance

The Commission interprets a CEA
section 4c(a)(5)(C) violation as requiring
a market participant to act with some
degree of intent, or scienter, beyond
recklessness to engage in the “spoofing”
trading practices prohibited by CEA
section 4c(a)(5)(C). Because CEA section
4c(a)(5)(C) requires that a person intend
to cancel a bid or offer before execution,
the Commission does not interpret
reckless trading, practices, or conduct as
constituting a “spoofing” violation.”+
Additionally, the Commission interprets
that a spoofing violation will not occur
when the person’s intent when
cancelling a bid or offer before
execution was to cancel such bid or
offer as part of a legitimate, good-faith
attempt to consummate a trade. Thus,
the Commission interprets the statute to
mean that a legitimate, good-faith
cancellation or modification of orders
(e.g., partially filled orders or properly
placed stop-loss orders) would not
violate section CEA 4c(a)(5)(C).
However, the Commission does not
interpret a partial fill as automatically
exempt from being classified as
“spoofing” and violating CEA section
4c(a)(5)(C).

When distinguishing between
legitimate trading (such as trading
involving partial executions) and
“spoofing,” the Commission intends to
evaluate the market context, the
person’s pattern of trading activity
(including fill characteristics), and other
relevant facts and circumstances. For
example, if a person’s intent when
placing a bid or offer was to cancel the
entire bid or offer prior to execution and
not attempt to consummate a legitimate

of time, this activity be deemed legitimate conduct

and not be deemed ‘spoofing.””).

72 See, e.g., FIA at 6 (“Traders engage in
legitimate trading practices that are unintentionally
captured by Section 747’s definition of ‘spoofing.’
For example, traders may enter larger than
necessary orders to ensure their hedging or delivery
needs are met and, once met, they may then cancel
part of the original order.”).

73 See, e.g., ISDA at 4 (“The entire Proposed
Guidance discussion of spoofing is in exchange
terminology and facially applicable only in an
exchange environment. Again, we believe this is, if
applicable at all, applicable at this time only to
Order-Book facilities.”).

74 Similar to violations under CEA section
4c(a)(5)(B), the Commission does not interpret CEA
section 4c(a)(5)(C) as reaching accidental or
negligent trading, practices, or conduct.

trade, regardless of whether such bid or
offer was subsequently partially filled,
that conduct may violate CEA section
4c(a)(5)(C).

The Commission interprets and
intends to apply CEA section 4c(a)(5)(C)
as covering bid and offer activity on all
products traded on all registered
entities, including DCMs and SEFs. The
Commission further interprets CEA
section 4c(a)(5)(C) to include all bids
and offers in pre-open periods or during
other exchange-controlled trading halts.
As noted earlier, the Commission does
not interpret CEA section 4c(a)(5)(C) as
restricting “spoofing” violations to
trading platforms and venues only
having order book functionality.
“Spoofing”” may possibly occur on any
trading platform or venue where a
market participant has the ability to
either (a) send executable bids and
offers to market participants or (b)
transact against resting orders.

The Commission provides four non-
exclusive examples of possible
situations for when market participants
are engaged in “‘spoofing” behavior,”3
including: (i) Submitting or cancelling
bids or offers to overload the quotation
system of a registered entity, (ii)
submitting or cancelling bids or offers to
delay another person’s execution of
trades, (iii) submitting or cancelling
multiple bids or offers to create an
appearance of false market depth, and
(iv) submitting or canceling bids or
offers with intent to create artificial
price movements upwards or
downwards. The Commission also does
not intend to apply the “spoofing”
provision as covering market
communications such as authorized pre-
trade communications.

As with other intent-based violations,
the Commission intends to distinguish
between legitimate trading and
“spoofing” by evaluating all of the facts
and circumstances of each particular
case, including a person’s trading
practices and patterns. The Commission
does not interpret a CEA section
4c(a)(5)(C) violation as requiring a
pattern of activity; the Commission
interprets CEA section 4c(a)(5)(C) such
that even a single instance of trading
activity can violate CEA section
4c¢(a)(5)(C), provided that the activity is
conducted with the prohibited intent.

Issued in Washington, DC, on May 20,
2013, by the Commission.
Christopher J. Kirkpatrick,
Deputy Secretary of the Commission.

75 See 76 FR at 14947.
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Appendices to Antidisruptive Practices
Authority—Commission Voting
Summary; Statements of
Commissioners; and List of Roundtable
Participants and Commenters

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Sommers, Chilton, O’Malia,
and Wetjen voted in the affirmative. No
Commissioners voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the Interpretive Guidance and
Policy Statement regarding disruptive
practices on swap execution facilities and
designated contract markets. As part of
market reform, Congress expressly prohibited
certain trading practices that were deemed
disruptive of fair and equitable trading on
CFTC-registered entities, such as swap
execution facilities and designated contract
markets.

These provisions are important because it
is a core mission of the CFTC to protect the
markets against abusive and disruptive
practices, particularly those that impede
critical price discovery functions.

The Interpretive Guidance and Policy
Statement provides additional guidance to
market participants regarding the scope of
conduct and trading practices that would
violate the law. For instance, the Commission
interprets this provision, section 747 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, to apply to any
trading, practices or conduct on registered
SEFs or DCMs.

The guidance addresses the comments the
Commission received in response to the
proposal, including a roundtable.

Appendix 3—Parties Submitting
Comment Letters in Response To
Disruptive Trading Practices Proposed
Interpretive Order

Banking Firms Consolidated (“BF*’")

Better Markets (“BM”’)

BG Americas & Global LNG (“BGA”)

Chris Barnard

Coalition for Derivatives End Users
(“Coalition”)

CME Group (“CME”)

Commodity Markets Council (“CMC”)

Futures Industry Association/Securities
Industry and Financial Markets
Association (“FIA”)

GFI Group, Inc. (“GFI”)

Hampton Technology Resources (“HTR”)

InterContinentalExchange (“ICE”)

International Swaps and Derivatives
Association (“ISDA”)

Managed Funds Association (“MFA”")

MarketAxess

Minneapolis Grain Exchange (“MGE”)

Working Group of Commercial Energy Firms
(“Working Group”)

[FR Doc. 2013-12365 Filed 5-24-13; 8:45 am]
BILLING CODE 6351-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

[Docket No. CPSC—2011-0074]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; CPSC Table Saw
User Survey

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: The Consumer Product Safety
Commission (CPSC or Commission) is
announcing an opportunity for public
comment on the proposed collection of
certain information by the agency.
Under the Paperwork Reduction Act of
1995 (PRA), federal agencies are
required to publish notice in the
Federal Register concerning each
proposed collection of information and
to allow 60 days for public comment in
response to the notice. This notice
solicits comments on a survey of table
saw users to determine the effectiveness
of modular blade guards.

DATES: Submit written or electronic
comments on the collection of
information by July 29, 2013.

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2011-
0074, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: http://
www.regulations.gov. Follow the
instructions for submitting comments.
The Commission does not accept
comments submitted by electronic mail
(email), except through
www.regulations.gov. The Commission
encourages you to submit electronic
comments by using the Federal
eRulemaking Portal, as described above.

Written Submissions: Submit written
submissions in the following way: Mail/
Hand delivery/Courier (for paper, disk,
or CD-ROM submissions), preferably in
five copies, to: Office of the Secretary,
Consumer Product Safety Commission,
Room 820, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change, including any personal
identifiers, contact information, or other
personal information provided, to:
http://www.regulations.gov. Do not
submit confidential business
information, trade secret information, or
other sensitive or protected information
that you do not want to be available to
the public. If furnished at all, such

information should be submitted in
writing.

Docket: For access to the docket to
read background documents or
comments received, go to: http://
www.regulations.gov, and insert the
docket number, CPSC-2011-0074, into
the “Search” box, and follow the
prompts. A copy of the draft survey is
available at http://www.regulations.gov
under Docket No. CPSC-2011-0074,
Supporting and Related Materials.

FOR FURTHER INFORMATION CONTACT:
Robert H. Squibb, Consumer Product
Safety Commission, 4330 East-West
Highway, Bethesda, MD 20814; (301)
504—7815, or by email to:
rsquibb@cpsc.gov.

SUPPLEMENTARY INFORMATION: Under the
PRA (44 U.S.C. 3501-3520), federal
agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes agency requests
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.
Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires federal
agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information
before submitting the collection to OMB
for approval. Accordingly, the CPSC is
publishing notice of the proposed
collection of information set forth in
this document.

A. Table Saw User Survey

The CPSC is considering whether a
new performance safety standard is
needed to address an unreasonable risk
of injury associated with table saws. On
October 11, 2011, the Commission
published an advance notice of
proposed rulemaking (ANPR) for table
saws, under the Consumer Product
Safety Act (CPSA), 15 U.S.C. 2051—
2084. (76 FR 62678). The ANPR
explained that under the current
voluntary standard, UL 987, Stationary
and Fixed Electric Tools, published in
November 2007, a new modular blade
guard design, developed by a joint
venture of the leading table saw
manufacturers, expanded the table saw
guarding requirements. The new blade
guard did not consist of a hood, but
rather, a top-barrier guarding element
and two side-barrier guarding elements.
The new modular guard design was
intended to be an improvement over
traditional hood guard designs, by
providing better visibility, by being
easier to remove and install, and by


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:rsquibb@cpsc.gov
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incorporating a permanent riving knife
design. The revised standard also
specified detailed design and
performance requirements for the
modular blade guard, riving knife, and
anti-kickback device(s). The effective
date for the new requirements in UL 987
was January 31, 2010.

In the ANPR, the Commission
expressed concern that the requirements
in the voluntary standard for table saws,
UL 987, which include a permanent
riving knife and the new modular blade
guard system, may not adequately
address the operator blade contact
injuries associated with table saw use.
The Commission stated that:

While we support the recent progress UL
has made in improving the voluntary
standard to address blade contact injuries by
focusing solely on prevention of skin-to-
blade contact, the standard requirements do
not appear to address adequately the number
or severity of blade contact injuries that
occur on table saws, nor do they address the
associated societal costs. In addition, while
we believe that the new modular guard
design is a significant improvement over the
old guard design, the effectiveness of any
blade guard system depends upon an
operator’s willingness to use it. Safety
equipment that hinders the ability to operate
the product likely will result in consumers
bypassing, avoiding, or discarding the safety
equipment. In addition, of the 66,900 table
saw operator blade contact injuries in 2007
and 2008, approximately 20,700 (30.9%) of
the injuries occurred on table saws where the
blade guard was in use. The current
voluntary standard for table saws does not
appear to address those types of injuries.
Accordingly, we are particularly interested in
obtaining information regarding current or
developing voluntary standards that would
address table saw blade contact injuries.

76 FR 62683. Currently, the CPSC does
not know how consumers are using the
new modular blade guard. Because the
usage patterns are directly linked to the
safety of the user, additional data are
needed to understand how consumers
use the modular blade guard to
determine how effective the design will
be in preventing future injuries. The
data collected from this survey will be
used to help CPSC staff understand
better how consumers are using the
modular blade guard system, such as
when consumers install and remove the
blade guard, what type of cuts are being
made without the blade guard, and/or
what may be preventing the use of the
blade guard. With additional
information, the Commission will be
able to evaluate the role of modular
blade guards in the proposed rule. The
data, along with testing results, subject
matter input analysis, and other study
information, will be used by the
Commission to develop the proposed

rule addressing consumer injuries
associated with table saws.

To gather the information, the CPSC
will conduct a survey of consumers who
own table saws with a modular blade
guard system. Because the population of
owners of table saws that were
purchased with a modular blade guard
is a specific and hard-to-reach
population, the survey will be based on
a convenience sample of participants
recruited by various advertisement
strategies. No results from the survey
will be generalized to the population.
To recruit respondents, advertisements
will be placed on popular Web sites, in
woodworking magazines, and posted in
woodworking guilds with their
cooperation. Respondents will have the
option to go through a screening
process, either online, or via the
telephone. Respondents meeting the
criteria of the survey—owners of table
saws with the modular blade guard
system—will participate in the follow-
up, full-scale Computer Assisted
Telephone Interviewing (CATI) survey
about their usage of, and opinions
about, the modular blade guard system.
After completion of the full-scale CATI
survey, each respondent will be sent a
$50 check for completing the survey.
CPSC staff anticipates that
approximately 100 eligible respondents
will be interviewed. Up to an additional
100 respondents may be interviewed, if
additional funding becomes available.

A final report will summarize the data
about modular blade use collected from
the surveyed table saw owners. Any
patterns that emerge can be considered
in conjunction with other testing,
subject matter expert analyses, and any
other data gathered as part of the
rulemaking process, to assess the
potential effectiveness of the modular
blade guard design and to inform
rulemaking. Any patterns that emerge
may also be used by CPSC staff to
develop future studies.

B. Burden Hours

CPSC staff estimates that the
recruitment stage time required to verify
whether the respondent fits the study’s
target group of consumers will not
exceed 10 minutes, and the actual
survey will not exceed 25 minutes.
Thus, total time per eligible respondent
is estimated not to exceed 35 minutes.
For the 100 anticipated eligible
respondents, time required in
connection with the survey would be
estimated at approximately 58 hours
(100 x 0.58 hours) in the aggregate.
According to the Bureau of Labor
Statistics, March 2013, http.//
www.bls.gov/news.release/ecec.nr0.htm,
the average compensational hourly rate

is $28.89. The total cost burden for this
study is estimated at $1,676. If an
additional 100 respondents were
interviewed, the total burden hours
would be estimated at $3,352.

The estimated cost to the federal
government is $182,159.87 for the costs
of recruiting respondents and
conducting the survey. In addition, one
full-time CPSC employee will spend an
estimated 600 hours of labor for an
estimated cost of $49,488, the
equivalent of a GS—14 Step 5 employee
with an additional 30.8 percent added
for benefits for an hourly compensation
rate of $82.48. (U.S. Bureau of Labor
Statistics, “Employer Costs for
Employee Compensation,” December
2012, Table 1, percentage of wages and
salaries for all civilian management,
professional, and related employees,
http://www.bls.gov/ncs). Accordingly,
the total estimated cost to the federal
government is $231,647.87 ($182,159.87
plus $49,488). If an additional 100
respondents are surveyed, the
additional estimated cost to the federal
government is $98,000 ($31,000 for
recruiting + $67,000 for conducting
survey), for a total estimated cost to the
federal government of $329,647.87.

C. Request for Comments

The CPSC invites comments on these
topics:

e Whether the proposed collection of
information is necessary for the proper
performance of CPSC’s functions,
including whether the information will
have practical utility;

e The accuracy of CPSC’s estimate of
the burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;

e Ways to enhance the quality, utility,
and clarity of the information to be
collected; and

e Ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques,
when appropriate, and other forms of
information technology.

Dated: May 22, 2013.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2013-12552 Filed 5-24—13; 8:45 am]|
BILLING CODE 6355-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

Notice of Second Prehearing
Conference; Update

AGENCY: U.S. Consumer Product Safety
Commission.
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In the Matter of Baby Matters, LLC,
CPSC Docket No. 13-1.

Federal Register Citation of
Previous Announcement:

Vol. 78, No. 93, Tuesday, May 14,
2013, page 29205.

Announced Time and Date of Second
Prehearing Conference: Thursday, May
23,2013, 11:00 a.m. Eastern.

The prehearing conference scheduled
for May 23, 2013 will be continued to
a later date, if necessary.

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Regina Maye, Paralegal
Specialist, U.S. Coast Guard ALJ
Program, (212) 825-1230.

Dated: May 22, 2013.
Todd A. Stevenson,
Secretary.
[FR Doc. 2013-12575 Filed 5-24—13; 8:45 am]|
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2013-0S-0111]

Proposed Collection; Comment
Request

AGENCY: Defense Logistics Agency, DoD.
ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Logistics Agency announces a proposed
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the information
collection; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received by July 29, 2013.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
2nd Floor, East Tower, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

Any associated form(s) for this
collection may be located within this
same electronic docket and downloaded
for review/testing. Follow the
instructions at http://
www.regulations.gov for submitting
comments. Please submit comments on
any given form identified by docket
number, form number, and title.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Defense Logistics
Agency Headquarters, ATTN: Mr.
Thomas Reinard, DLA Installation
Support, 8725 John J. Kingman Rd., Ft.
Belvoir, VA 22060-6221; or call (703)
767-5419.

Title; Associated Form; and OMB
Number: Defense Logistics Agency
(DLA) Police Center Records (POLC);
OMB Control Number 0704-TBD.

Needs and Uses: DLA police require
an integrated police records
management system, PoliceCenter
(POLQC), to automate and standardize all
of the common record keeping functions
of DLA police. POLC shall provide
records management of police
operations, including property, incident
reports, blotters, qualifications,
dispatching, and other police
information management
considerations. The tool will allow
authorized users the capability to
collect, store, and access sensitive law
enforcement information gathered by
Police Officers. The tool will allow DLA
Police to automate many police
operational functions and assist with
crime rate and trend analysis. Relevant
law enforcement matters include, but
are not limited to; traffic accidents,
illegal parking, firearms records,
suspicious activity, response to calls for
service, criminal activity, alarm
activations, medical emergencies,
witnesses, victims, or suspect in a
police matter, or any other situation
which warrants police contact as
outlined in DoD Directives and DLA
Policy.

In addition to those disclosures
generally permitted under 5 U.S.C.

552a(b) of the Privacy Act of 1974, these
records contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

— To Federal, State, and local
agencies having jurisdiction over or
investigative interest in the substance of
the investigation, for corrective action,
debarment, or reporting purposes.

— To Government contractors
employing individuals who are subjects
of an investigation.

— To DLA contractors or vendors
when the investigation pertains to a
person they employ or to a product or
service they provide to DoD when
disclosure is necessary to accomplish or
support corrective action.

Affected Public: Individuals and
Households: Members of the public who
are involved in any law enforcement or
security matter on DLA property which
requires DLA Police response or contact.

Annual Burden Hours: 225.

Number of Respondents: 450.

Average Burden per Response: 30
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

This POLC system contains the
following categories of records:
Individual’s name, address and
telephone number; social security
number (not in all matters); driver’s
license number; Reports of Preliminary
Inquiry; Criminal Information Reports;
Reports of Investigation; Police Incident
Reports; Crime Vulnerability
Assessments; statements of witnesses,
subjects, and victims; photographs; data
collection reports; and other related
papers by DLA Police Officers, Federal,
State, and local law enforcement and
investigative agencies.

Dated: May 22, 2013.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2013-12549 Filed 5-24—13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[Transmittal Nos. 13-22]

36(b)(1) Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
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section 36(b)(1) arms sales notification. The following is a copy of a letter to Dated: May 22, 2013.

This is published to fulfill the the Speaker of the House of Aaron Siegel,

requirements of section 155 of Public Representatives, Alternate OSD Federal Register Liaison
Law 104-164 dated July 21, 1996. Transmittals 13—22 with attached Officer, Department of Defense.

FOR FURTHER INFORMATION CONTACT: Ms. transmittal, policy justification, and BILLING CODE 5001-06-P

B. English, DSCA/DBO/CFM, (703) 601—

Sensitivity of Technology.
3740. y &Y

DEFENSE SECURITY COOPERATION AGENCY

201 12TH STREET S8OUTH, STE 203
ARLINGTON, VA 22202-5408

MAY 2 12013
The Honorable John A, Boehner

Speaker of the House

U.S. House of Representatives
Washington, DC 20515

Dear Mr, Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export Control Act,
as amended, we are forwarding herewith Transmittal No. 13-22, concerning the Department of
the Air Force’s proposed Letter(s) of Offer and Aceeptance to the Republic of Korea for defense
articles and services estimated to cost $823 million. After this letter is delivered to your office,
we plan to issue a press statement to notify the public of this proposed sale.

Sincerely,

%MMO/

Fud William E. Landay III
Vice Admiral, USN
Director

Enclosures:

1. Transmittal

2. Policy Justification

3. Sensitivity of Technology
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Transmittal No. 13—22

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as Amended

(i) Prospective Purchaser: Republic of
Korea.
(ii) Total Estimated Value:

Major Defense Equipment *  $747 million

Other

$823 million

(iii) Description and Quantity or
Quantities of Articles or Services under
Consideration for Purchase:

The Government of the Republic of
Korea (ROK) has requested a possible
sale of weapons in support of a potential
Direct Commerical Sale of F-15 SE
aircraft. These aircraft weapons include
the following:

274 AIM-120C-7 Advanced Medium
Range Air-to-Air Missiles (AMRAAM)

6 AIM-120C-7 AMRAAM Guidance
Sections

362 Joint Directed Attach Munition
(JDAM) Tail Kits, BLU-109/KMU-
557C/B (GBU-31) w/SAASM/A]J

780 JDAM Tail Kits, MK-82/BLU-111
KMU572C/B (GBU-38) w/SAASM/A]J

6 MK-82 Filled, Inert Bombs

170 JDAM Tail Kits, MK—84/BLU-117
KMU-556C/B (GBU-31) w/SAASM/

AJ
1312 FMU-152A/B Fuzes (FZU-63
Initiator)

542 GBU-39/B Small Diameter Bombs

170 BLU-117 2000LB General Purpose
Bombs

362 BLU-109 2000LB Penetrators

4 BLU-109 Inert Bombs

154 AIM-9X-2 (Blk II) Tactical
Missiles w/DSU—41

33 CATM AIM-9X-2 (Blk II) Captive
Air Training Missiles

7 AIM-9X-2 (Blk II) CATM Guidance
Units

14 AIM-9X-2 (Blk II) Tactical
Guidance Unit
Also included are containers, missile

support and test equipment,

provisioning, spare and repair parts,

support equipment, personnel training

and training equipment, publications

and technical documentation, U.S.

Government and contractor engineering

and technical support, and other related

elements of program support.

* As defined in Section 47(6) of the
Arms Export Control Act.

(iv) Military Department: Air Force
(BCO) and Navy (AKZ)

(v) Prior Related Cases, if any: FMS
case BAI-$1.7B—Pending

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None

(vii) Sensitivity of Technology
Contained in the Defense Article or

$ 76 million

Defense Services Proposed to be Sold:
See Attached Annex

(viii) Date Report Delivered to
Congress: 21 May 2013

Policy Justification

Republic of Korea—F-15SE Aircraft
Weapons

The Government of the Republic of
Korea (ROK) has requested a possible
sale of weapons in support of a potential
Direct Commercial Sale of F—15 SE
aircraft. These aircraft weapons include
the following:

274 AIM-120C-7 Advanced Medium

Range Air-to-Air Missiles (AMRAAM)
6 AIM-120C-7 AMRAAM Guidance

Sections
362 Joint Directed Attach Munition

(JDAM) Tail Kits, BLU-109/KMU-—

557C/B (GBU-31) w/SAASM/A]J
780 JDAM Tail Kits, MK-82/BLU-111

KMU572C/B (GBU-38) w/SAASM/A]J
6 MK-82 Filled, Inert Bombs
170 JDAM Tail Kits, MK-84/BLU-117

KMU-556C/B (GBU-31) w/SAASM/

A]
1312 FMU-152A/B Fuzes (FZU-63
Initiator)

542 GBU-39/B Small Diameter Bombs

170 BLU-117 2000LB General Purpose
Bombs

362 BLU-109 2000LB Penetrators

4 BLU-109 Inert Bombs

154 AIM—-9X-2 (Blk II) Tactical
Missiles w/DSU-41

33 CATM AIM-9X-2 (Blk II) Captive
Air Training Missiles

7 AIM-9X-2 (Blk II) CATM Guidance
Units

14 AIM-9X-2 (Blk II) Tactical
Guidance Unit

Also included are containers, missile
support and test equipment,
provisioning, spare and repair parts,
support equipment, personnel training
and training equipment, publications
and technical documentation, U.S.
Government and contractor engineering
and technical support, and other related
elements of program support. The
estimated cost will be $823 million.

This proposed sale will contribute to
the foreign policy goals and national
security objectives of the United States
by meeting the legitimate security and
defense needs of an ally and partner
nation. The ROK continues to be an
important force for peace, political
stability, and economic progress in
North East Asia.

The proposed sale will provide the
ROK with aircraft weapons for the F—
15SE. These aircraft and weapons will
provide the ROK with a credible defense
capability to deter aggression in the
region and ensure interoperability with
US forces. The ROK will use the

enhanced capability as a deterrent to
regional threats and strengthen its
homeland defense. Additionally,
operational control (OPCON) will
transfer from US Forces Korea/
Combined Forces Command (USFK/
CFC) to the ROK’s Korea Command
(KORCOM) in 2015. This upgrade will
enhance the capability needed to
support OPCON transfer.

The proposed sale of this equipment
and support will not alter the basic
military balance in the region.

The principal contractors will be
Raytheon Missile Systems Company in
Tucson, Arizona; The Boeing
Corporation in St Louis, Missouri;
Lockheed Martin Missile and Space in
Bethesda, Maryland; and Kaman
Precision Products in Middletown,
Connecticut. There are no known offset
agreements proposed in connection
with these potential sales.

Implementation of this proposed sale
will require multiple trips to Korea
involving U.S. Government and
contractor representatives for technical
reviews/support, program management,
and training over a period of eight years.
U.S. contractor representatives will be
required in Korea to conduct
modification kit installation, testing,
and training.

There will be no adverse impact on
U.S. defense readiness as a result of this
proposed sale.

Transmittal No. 13—-22

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act

Annex

Item No. vii

(vii) Sensitivity of Technology:

1. The AIM—120C-7 is a Beyond
Visual Range (BVR) Advanced Medium
Range Air-to-Air Missile (AMRAAM)
designed to engage an enemy well
before the pilot can see it. It improves
the aerial capabilities of U.S. and allied
aircraft to meet the threat of enemy air-
to-air weapons. The AIM-120C-7
AMRAAM hardware, including the
missile guidance section, is classified.
The AIM-120G-7 has improved homing
and greater range than previous
versions.

2. The Joint Direct Attack Munition
(JDAM) is a guidance kit that converts
existing unguided free-fall bombs into
precision-guided “smart” munitions. By
adding a new tail section containing
Inertial Navigation System (INS)
guidance/Global Positioning System
(GPS) guidance to MK—82, MK—84 and
BLU-109 bombs, the cost effective
JDAM provides highly accurate weapon
delivery in any “flyable” weather. The
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INS, using updates from the GPS, helps
guide the bomb to the target via the use
of movable tail fins. The JDAM AUR
(All Up Round) and all of its
components are unclassified, technical
data for JDAM is classified.

3. The FMU-152A/B Fuze is a multi-
function hard/soft target fuzing system
developed for use in the MK80series,
BLU-109, BLU-110, BLU-111, BLU-
113, BLU-117, BLU-122, and in
conjunction with JDAM and Paveway
weapon kits with high drag and low
drag tail kits. In addition to impact/post
impact delay, the fuze is capable of
accepting a signal from a separate
proximity sensor. The key features of
the FMU-152A/B include ease of
installation and preparation for flight,
compatibility with the proximity sensor
fire signal, ability to sense a high drag
delivery and the ability to manually set
the arming and event times prior to
takeoff, or electronically set them by
cockpit selection prior to bomb release.
The FMU-152A/B is unclassified.

4. The GBU-39/B Small Diameter
Bomb I (SDB I) is a 250 1b class all-up
round (AUR) that provides greater than
50 nm standoff range. The SDB I is a day
or night adverse weather weapon with
a precision engagement capability
against fixed or stationary targets. The
warhead is a high-strength steel
penetration design with a blast or
fragmentation capability. The SDB I is a
Global Positioning System (GPS) guided
weapon aided by Inertial Navigation
System (INS). The SDB I includes an
integrated height of burst (HoB) sensor
that provides the weapon with an
airburst capability. The SDB I AUR and
all of its components are unclassified.
Technical data for SDB I is classified

5. The BLU-117 is a 2,000 1b class
General Purpose Bomb with a steel body
and nose section for a proximity sensor,
mechanical fuze adapter booster, or a
penetrating nose plug. There is also a
well in the aft section for a tail electric
fuze. It is compatible with proximity
sensor and mechanical/electrical/
electronic fuzes. It uses a conical fin or
laser/GPS guidance airfoil kit. The
BLU-117 is unclassified.

6. The BLU-109 is a 2,000 Ib class
hard target penetrator warhead. It is
typically detonated by an FMU-143
series tail fuze. The absence of a nose
fuze well (cavity) makes the nose
stronger and the weapon’s base plate is
reinforced to better protect the fuze from
the shock of impact. The BLU-109 is
not used as a standalone free fall bomb;
it is a warhead for the following guided
bombs and missiles: GBU-10, GBU-24,
and GBU-31(v)3. The BLU-109 is
unclassified.

7. The AIM—9X—2 SIDEWINDER
Missile represents substantial increase
in missile acquisition and kinematics
performance over the AIM—9M and
replaces the AIM—-9X Block I Missile
configuration. The missile includes an
off-bore sight seeker, enhanced
countermeasure rejection capability,
low drag/high angle of attack airframe
and the ability to integrate the Helmet
Mounted Cueing System. The software
algorithms are the most sensitive
portion of the AIM—9X-2 missile. The
equipment, hardware, documentation,
software and operational performance
are classified. Performance and
operating logic of the counter-
countermeasures circuits are also
classified. The AIM—9X-2 will result in
the transfer of sensitive technology and
information.

8. If a technologically advanced
adversary were to obtain knowledge of
the specific hardware and software
elements, the information could be used
to develop countermeasures that might
reduce weapon system effectiveness or
be used in the development of a system
with similar or advanced capabilities.

[FR Doc. 2013-12562 Filed 5—-24—13; 8:45 am|
BILLING CODE 5001-06—P

DEPARTMENT OF DEFENSE
Office of the Secretary

[Transmittal Nos. 13-24]
36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104—164 dated July 21, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM, (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittals 13—24
with attached transmittal, policy
justification, and Sensitivity of
Technology.

Dated: May 22, 2013.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
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201 12TH STREET SQUTH, STE 203
ARLINGTON, VA 22202-5408

DEFENSE SECURITY COOPERATION AGENCY

MAY 2172013

The Honorable John A. Boehner
Speaker of the House

U.8. House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

Pursuant to the reporting requirememts of Section 36(b)(1) of the Arms Export Control Act,

as amended, we are forwarding herewith Transmittal No. 13-24, concerning the Department of

the Air Force's proposed Letter(s) of Offer and Acceptance to the Republic of Korea for defense

articles and services estimated to cost $793 million. After this letter is delivered to your office,

we plan to issue a press statement to notify the public of this proposed sale,

Enclosures;
1. Transmittal

Sincerely,

[ /

fae \'%miam E. Landay 11
Vice Admiral, USN
Director

2. Policy Justification
3. Sensitivity of Technology

Transmittal No. 13—24

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as Amended

(i) Prospective Purchaser: Republic of
Korea
(ii) Total Estimated Value:

Major Defense Equipment* .. $733 million

Other ..ooccovvvieiieeeeee e,

$793 million

(iii) Description and Quantity or
Quantities of Articles or Services under
Consideration for Purchase:

$ 60 million

ﬁ

The Government of the Republic of
Korea (ROK) has requested a possible
sale of F-35 aircraft weapons. These
aircraft weapons include the following:

274 AIM-120C-7 Advanced Medium
Range Air-to-Air Missiles (AMRAAM)

6 AIM-120C-7 AMRAAM Guidance
Sections

530 Joint Directed Attack Munition
(JDAM) Tail Kits, BLU-109/KMU-
557C/B (GBU-31) w/SAASM/A]

4 JDAM BLU-109 Load Build Trainers
6 MK-82 Filled Inert Bombs
4 BLU-109 Inert Bombs

)

1312 FMU-152A/B Fuzes (FZU-63
Initiator)

542 GBU-39/B Small Diameter Bombs

530 BLU-109 2000LB Penetrators

780 GBU-12 Bomb

4 GBU-12 Dummy Trainers

154 AIM-9X-2 (Blk II) Tactical
Missiles w/DSU—-41

33 AIM-9X-2 (Blk II) Captive Air
Training Missiles (CATM)

7 AIM-9X-2 (Blk II) CATM Guidance
Units

14 AIM-9X-2 (Blk II) Tactical
Guidance Units

Also included are containers, missile
support and test equipment,
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provisioning, spare and repair parts,
support equipment, personnel training
and training equipment, publications
and technical documentation, U.S.
Government and contractor engineering
and technical support, and other related
elements of program support.
* As defined in Section 47(6) of the
Arms Export Control Act.

(iv) Military Department: Air Force
(YAJ]) and Navy (AKZ)

(v) Prior Related Cases, if any: FMS
case SAC-$9.4B-Pending

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None

(vii) Sensitivity of Technology
Contained in the Defense Article or
Defense Services Proposed to be Sold:
See Attached Annex

(viii) Date Report Delivered to
Congress: 21 May 2013

POLICY JUSTIFICATION

Republic of Korea—F-35 Aircraft
Weapons

The Government of the Republic of
Korea (ROK) has requested a possible
sale of F-35 aircraft weapons. These
aircraft weapons include the following:

274 AIM-120C-7 Advanced Medium
Range Air-to-Air Missiles (AMRAAM)

6 AIM-120C-7 AMRAAM Guidance
Sections

530 Joint Directed Attack Munition
(JDAM) Tail Kits, BLU-109/KMU-
557C/B (GBU-31) w/SAASM/A]J

4 JDAM BLU-109 Load Build Trainers

6 MK-82 Filled Inert Bombs

4 BLU-109 Inert Bombs

1312 FMU-152A/B Fuzes (FZU-63
Initiator)

542 GBU-39/B Small Diameter Bombs

530 BLU-109 2000LB Penetrators

780 GBU-12 Bomb

4 GBU-12 Dummy Trainers

154 AIM-9X-2 (Blk II) Tactical
Missiles w/DSU-41

33 AIM-9X-2 (Blk II) Captive Air
Training Missiles (CATM)

7 AIM-9X-2 (Blk II) CATM Guidance
Units

14 AIM-9X-2 (Blk II) Tactical
Guidance Units

Also included are containers, missile
support and test equipment,
provisioning, spare and repair parts,
support equipment, personnel training
and training equipment, publications
and technical documentation, U.S.
Government and contractor engineering
and technical support, and other related
elements of program support. The
estimated cost will be $793 million.

This proposed sale will contribute to
the foreign policy goals and national
security objectives of the United States
by meeting the legitimate security and
defense needs of an ally and partner

nation. The ROK continues to be an
important force for peace, political

stability, and economic progress in

North East Asia.

The proposed sale will provide the
ROK with aircraft weapons for the F-35.
These aircraft and weapons will provide
the ROK with a credible defense
capability to deter aggression in the
region and ensure interoperability with
U.S. forces. The ROK will use the
enhanced capability as a deterrent to
regional threats and strengthen its
homeland defense. Additionally,
operational control (OPCON) will
transfer from U.S. Forces Korea/
Combined Forces Command (USFK/
CFC) to the ROK’s Korea Command
(KORCOM) in 2015. This upgrade will
enhance the capability needed to
support OPCON transfer.

The proposed sale of this equipment
and support will not alter the basic
military balance in the region.

The principal contractors will be
Raytheon Missile Systems Company in
Tucson, Arizona; The Boeing
Corporation in St Louis, Missouri;
Lockheed Martin Missile and Space in
Bethesda, Maryland; and Kaman
Precision Products in Middletown,
Connecticut. There are no known offset
agreements proposed in connection
with this potential sale.

Implementation of this proposed sale
will require multiple trips to Korea
involving U.S. Government and
contractor representatives for technical
reviews/support, program management,
and training over a period of eight years.
U.S. contractor representatives will be
required in Korea to conduct
modification kit installation, testing,
and training.

There will be no adverse impact on
U.S. defense readiness as a result of this
proposed sale.

Transmittal No. 13-24

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) Of the
Arms Export Control Act

Annex
Item No. vii

(vii) Sensitivity of Technology:

1. The AIM—120C-7 is a Beyond
Visual Range (BVR) Advanced Medium
Range Air-to-Air Missile (AMRAAM)
designed to engage an enemy well
before the pilot can see it. It improves
the aerial capabilities of US and allied
aircraft to meet the threat of enemy air-
to-air weapons. The AIM—120C-7
AMRAAM hardware, including the
missile guidance section, is classified.
AIM-120C-7 has improved homing and
greater range than previous versions.

2. The Joint Direct Attack Munition
(JDAM) is a guidance kit that converts
existing unguided free-fall bombs into
precision-guided “smart” munitions. By
adding a new tail section containing
Inertial Navigation System (INS)
guidance/Global Positioning System
(GPS) guidance to MK-82, MK—84 and
BLU-109 bombs, the cost effective
JDAM provides highly accurate weapon
delivery in any “flyable’” weather. The
INS, using updates from the GPS, helps
guide the bomb to the target via the use
of movable tail fins. The JDAM AUR
(All Up Round) and all of its
components are unclassified, but the
technical data for JDAM is classified.

3. The FMU-152A/B Fuze is a multi-
function hard/soft target fuzing system
developed for use in the MK80series,
BLU-109, BLU-110, BLU-111, BLU-
113, BLU-117, BLU-122, and in
conjunction with JDAM and Paveway
weapon kits with high drag and low
drag tail kits. In addition to impact/post
impact delay, the fuze is capable of
accepting a signal from a separate
proximity sensor. The key features of
the FMU-152A/B include ease of
installation and preparation for flight,
compatibility with the proximity sensor
fire signal, ability to sense a high drag
delivery and the ability to manually set
the arming and event times prior to
takeoff, or electronically set them by
cockpit selection prior to bomb release.
The FMU-152A/B is unclassified.

4. The GBU-39/B Small Diameter
Bomb I (SDB ) is a 250 Ib class all-up
round (AUR) that provides greater than
50 nm standoff range. The SDB I is a day
or night adverse weather weapon with
a precision engagement capability
against fixed or stationary targets. The
warhead is a high-strength steel
penetration design with a blast or
fragmentation capability. The SDB I is a
Global Positioning System (GPS) guided
weapon aided by Inertial Navigation
System (INS). The SDB I includes an
integrated height of burst (HoB) sensor
that provides the weapon with an
airburst capability. The SDB I AUR and
all of its components are unclassified.
Technical data for SDB I is classified.

5. The BLU-109 is a 2,000 1b class
hard target penetrator warhead. It is
typically detonated by an FMU-143
series tail fuze. The absence of a nose
fuze well (cavity) makes the nose
stronger and the weapon’s base plate is
reinforced to better protect the fuze from
the shock of impact. The BLU-109 is
not used as a standalone free fall bomb;
it is a warhead for the following guided
bombs and missiles: GBU-10, GBU-24
and GBU-31(v)3/B. The BLU-109 is
unclassified.



Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/ Notices

31905

6. The GBU-12 B/B is a 500 1b class
laser guided bomb that uses the MK 82
or BLU-111 warhead. The Paveway II
system has folding wings that open
upon release for increased aircraft
payload and maneuverability. This
weapon is primarily used for precision
bombing against non-hardened targets.
The GBU-12 technical data and
documentation are classified.

7. The AIM—9X-2 SIDEWINDER
Missile represents a substantial increase
in missile acquisition and kinematics
performance over the AIM—9M and
replaces the AIM-9X Block I Missile
configuration. The missile includes an
off-bore sight seeker, enhanced
countermeasure rejection capability,
low drag/high angle of attack airframe
and the ability to integrate the Helmet
Mounted Cueing System. The
equipment, hardware, documentation,
software and operational performance
are classified. Performance and
operating logic of the counter-
countermeasures circuits are also
classified. The AIM—9X-2 will result in
the transfer of sensitive technology and
information.

8. If a technologically advanced
adversary were to obtain knowledge of
the specific hardware and software
elements, the information could be used
to develop countermeasures that might
reduce weapon system effectiveness or
be used in the development of a system
with similar or advanced capabilities.

[FR Doc. 2013-12563 Filed 5-24—13; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2013-0S-0110]

Privacy Act of 1974; System of
Records

AGENCY: Defense Finance and
Accounting Service, DoD.

ACTION: Notice to amend a System of
Records.

SUMMARY: The Defense Finance and
Accounting Service is amending a
system of records notice in its existing
inventory of record systems subject to
the Privacy Act of 1974 (5 U.S.C. 552a),
as amended.

DATES: This proposed action will be
effective on June 28, 2013 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before June 27,
2013.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

* Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

* Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Gregory Outlaw, (317)510-4591.
SUPPLEMENTARY INFORMATION: The
Defense Finance and Accounting
Service systems of records notices
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended, have been
published in the Federal Register and
are available from the address in FOR
FURTHER INFORMATION CONTACT. The
proposed amendment is not within the
purview of subsection (r) of the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
which requires the submission of a new
or altered system report.

Dated: May 22, 2013.
Aaron Siegel,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

T7901b

SYSTEM NAME:

Consolidated Returned Check System
(August 13, 2007, 72 FR 45230).

CHANGES:

* * * * *

SYSTEM NAME:
Delete entry and replace with

“Consolidated Returned Items Stop
Payment System (CRISPS).”

SYSTEM LOCATION:

Delete entry and replace with
“Defense Information Systems Agency,
Defense Enterprise Computing Center—
Oklahoma City, 8705 Industrial Blvd.,
Bldg 3900, Tinker AFB, Oklahoma City,
OK 73145-3064.

Defense Finance and Accounting
Service—Indianapolis, 8899 East 56th
Street, Indianapolis, IN 46249-2700.”

* * * * *

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves

is contained in this record system
should address written inquiries to the
Defense Finance and Accounting
Service, Freedom of Information/
Privacy Act Program Manager,
Corporate Communications, DFAS—
ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.

Requests should contain individual’s
full name, SSN for verification, current
address for reply, and provide a
reasonable description of what they are
seeking.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to
information about themselves contained
in this record system should address
written inquiries to Defense Finance
and Accounting Service, Freedom of
Information/Privacy Act Program
Manager, Corporate Communications,
DFAS-ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.

Request should contain individual’s
full name, SSN for verification, current
address for reply, and telephone
number.”

CONTESTING RECORD PROCEDURES:

Delete entry and replace with “The
Defense Finance and Accounting
Service (DFAS) rules for accessing
records, for contesting contents and
appealing initial agency determinations
are published in Defense Finance and
Accounting Service Regulation 5400.11—
R, 32 CFR 324; or may be obtained from
the Defense Finance and Accounting
Service, Freedom of Information/
Privacy Act Program Manager,
Corporate Communications, DFAS—
ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.”

* * * * *
[FR Doc. 2013-12572 Filed 5-24—13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD—-2013—-0S-0105]

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary of
Defense, DoD.

ACTION: Notice to alter a System of
Records.

SUMMARY: The Defense Finance and
Accounting Service proposes to alter a
system of records in its inventory of
record systems subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective on June 28, 2013 unless
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comments are received which result in
a contrary determination. Comments
will be accepted on or before June 27,
2013.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Gregory L. Outlaw, Defense Finance and
Accounting Service, Freedom of
Information/Privacy Act Program
Manager, Corporate Communications,
DFAS-HKC/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150 or at (317)
212-4591.

SUPPLEMENTARY INFORMATION: The
Defense Finance and Accounting
Service notices for systems of records
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended, have been
published in the Federal Register and
are available from the address in FOR
FURTHER INFORMATION CONTACT.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on May 6, 2013, to the House
Committee on Oversight and
Government Reform, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to paragraph 4c
of Appendix I to OMB Circular No. A—
130, “Federal Agency Responsibilities
for Maintaining Records About
Individuals,” dated February 8, 1996
(February 20, 1996, 61 FR 6427).

Dated: May 22, 2013.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

T7208

SYSTEM NAME:

General Accounting and Finance
System—Defense Transaction Interface
Module (June 4, 2007, 72 FR 30784).

CHANGES:
Change System ID to read “T7330b.”

SYSTEM NAME:
Delete entry and replace with

“Defense Finance & Accounting Service
Transaction Interface Module (DTIM).”

* * * * *

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with
“Defense Finance and Accounting
Service employees, United States Air
Force (active duty, reserve, and guard
members), Department of Defense
civilian employees for the Defense
Security Service, and the National
Geospatial-Intelligence Agency.”

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with “Social
Security Number (SSN), and General
and Working Capital Funds
transactions.”

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with “5
U.S.C. 301, Departmental Regulations;
DoD Directive 5118.5, Department of
Defense Financial Management
Regulation (DoDFMR) 7000.14-R Vol. 4,
Defense Finance and Accounting
Service; 31 U.S.C. Sections 3511,
Prescribing accounting requirements
and developing accounting systems and
3512, Executive agency accounting and
other financial management reports and
plans and 3513, Financial reporting and
accounting system; and E.O. 9397
(SSN), as amended.”

PURPOSE(S):

Delete entry and replace with “The
system will enable the United States Air
Force, Defense Security Service, and the
National Geospatial-Intelligence Agency
(NGA) to produce transaction-driven
financial statements in support of
Defense Finance and Accounting
Service financial mission.”

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Delete entry and replace with “In
addition to those disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, as amended, these
records contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To the United States Department of
the Treasury to report the financial
status of the General and Working
Capital funds.

To the General Accounting Office for
audit purposes.

The DoD Blanket Routine Uses
published at the beginning of the DFAS

compilation of systems of records
notices may apply to this system.”

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Delete entry and replace with
“Electronic storage media.”

RETRIEVABILITY:

Delete entry and replace with “Social
Security Number (SSN) and transaction
number.”

SAFEGUARDS:

Delete entry and replace with ““Access
to records is limited to individuals who
are properly screened and cleared on a
need-to-know basis in the performance
of their duties. Passwords and user
identifications are used to control access
to the system data, and procedures are
in place to deter browsing and
unauthorized access. Physical and
electronic access are limited to persons
responsible for servicing and authorized
to use the system.”

RETENTION AND DISPOSAL:

Delete entry and replace with
“Records are cut off at the end of the
fiscal year, and destroyed in 6 years and
3 months after cutoff.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
“Defense Finance and Accounting
Service-Columbus, I&T, System
Manager, Cash, General Funds and
Miscellaneous Division, 3990 E Broad
Street, Columbus, OH 43213-1152.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this record system
should address written inquiries to the
Defense Finance and Accounting
Service, Freedom of Information/
Privacy Act Program Manager,
Corporate Communications, DFAS—
ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.”

Requests should contain individual’s
full name, SSN for verification, current
address, and provide a reasonable
description of what they are seeking.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to
information about themselves contained
in this record system should address
written inquiries to Defense Finance
and Accounting Service, Freedom of
Information/Privacy Act Program
Manager, Corporate Communications,
DFAS-ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.
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Request should contain individual’s
full name, SSN for verification, current
address, and telephone number.”

CONTESTING RECORD PROCEDURES:

Delete entry and replace with “The
Defense Finance and Accounting
Service (DFAS) rules for accessing
records, for contesting contents and
appealing initial agency determinations
are published in Defense Finance and
Accounting Service Regulation 5400.11—
R, 32 CFR 324; or may be obtained from
the Defense Finance and Accounting
Service, Freedom of Information/
Privacy Act Program Manager,
Corporate Communications, DFAS—
ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.”

RECORD SOURCE CATEGORIES:

Delete entry and replace with
“Defense Finance and Accounting
Service civilian employees, United
Stated Air Force (active duty, reserve,
and guard members), Department of
Defense civilian employees for the
Defense Security Service, and the
National Geospatial-Intelligence
Agency.”

* * * * *
[FR Doc. 2013—-12583 Filed 5-24—13; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Air Force

U.S. Air Force Academy Board of
Visitors; Notice of Meeting

AGENCY: U.S. Air Force Academy Board
of Visitors

ACTION: Meeting Notice.

SUMMARY: In accordance with 10 U.S.C.
Section 9355, the U.S. Air Force
Academy (USAFA) Board of Visitors
(BoV) will hold a meeting in the Russell
Senate Office Building, Room SR—-485,
in Washington, DC on June 14, 2013.
The meeting will begin at 10:00 a.m.
The purpose of this meeting is to review
morale and discipline, social climate,
curriculum, instruction, infrastructure,
fiscal affairs, academic methods, and
other matters relating to the Academy.
Specific topics for this meeting include
a Superintendent’s Update; a Character
Update; Diversity and Inclusion Plan
brief; Development of a USAFA Second
Lieutenant, Part 2 brief; a Subcommittee
Out-brief; and an Ethics Training brief.
In accordance with 5 U.S.C. Section
552b, as amended, and 41 CFR Section
102-3.155, the Administrative Assistant
to the Secretary of the Air Force in
consultation with the Office of the Air
Force General Counsel has determined

in writing that the public interest
requires one session of this meeting
shall be closed to the public because it
involves matters covered by subsection
(c)(8) of 5 U.S.C. 552b. Public
attendance at the open portions of this
USAFA BoV meeting shall be
accommodated on a first-come, first-
served basis up to the reasonable and
safe capacity of the meeting room. In
addition, any member of the public
wishing to provide input to the USAFA
BoV should submit a written statement
in accordance with 41 CFR Section 102—
3.140(c) and section 10(a)(3) of the
Federal Advisory Committee Act and
the procedures described in this
paragraph. Written statements must
address the following details: The issue,
discussion, and a recommended course
of action. Supporting documentation
may also be included as needed to
establish the appropriate historical
context and provide any necessary
background information. Written
statements can be submitted to the
Designated Federal Officer (DFO) at the
Air Force address detailed below at any
time. However, if a written statement is
not received at least 10 calendar days
before the first day of the meeting which
is the subject of this notice, then it may
not be provided to or considered by the
BoV until its next open meeting. The
DFO will review all timely submissions
with the BoV Chairman and ensure they
are provided to members of the BoV
before the meeting that is the subject of
this notice. For the benefit of the public,
rosters that list the names of BoV
members and any releasable materials
presented during the open portions of
this BoV meeting shall be made
available upon request. If after review of
timely submitted written comments and
the BoV Chairman and DFO deem
appropriate, they may choose to invite
the submitter of the written comments
to orally present the issue during an
open portion of the BoV meeting that is
the subject of this notice. Members of
the BoV may also petition the Chairman
to allow specific personnel to make oral
presentations before the BoV. In
accordance with 41 CFR Section 102—
3.140(d), any oral presentations before
the BoV shall be in accordance with
agency guidelines provided pursuant to
a written invitation and this paragraph.
Direct questioning of BoV members or
meeting participants by the public is not
permitted except with the approval of
the DFO and Chairman.

Contact Information: For additional
information or to attend this BoV
meeting, contact Lt Col LaMont
Coleman, Accessions and Training
Division, AF/A1PT, 1040 Air Force

Pentagon, Washington, DC 20330, (703)
614—-6931.

Bao-Anh Trinh,
Air Force Federal Register Liaison Officer.

[FR Doc. 2013—-12614 Filed 5-24—13; 8:45 am]|
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID: USA-2013-0015]

Privacy Act of 1974; System of
Records

AGENCY: Department of the Army, DoD.

ACTION: Notice to alter a System of
Records.

SUMMARY: The Department of the Army
proposes to alter a system of records in
its inventory of record systems subject
to the Privacy Act of 1974 (5 U.S.C.
552a), as amended.

DATES: This proposed action will be
effective on June 28, 2013 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before June 27,
2013.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

* Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

* Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Leroy Jones, Jr., Department of the
Army, Privacy Office, U.S. Army
Records Management and
Declassification Agency, 7701 Telegraph
Road, Casey Building, Suite 144,
Alexandria, VA 22315-3827 or by
phone at 703—428-6185.
SUPPLEMENTARY INFORMATION: The
Department of Army notices for systems
of records subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended, have
been published in the Federal Register
and are available from the address in
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FOR FURTHER INFORMATION CONTACT or
from the Defense Privacy and Civil
Liberties Web site at http://
dpclo.defense.gov/privacy/SORNs/
component/army/index.html.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on April 16, 2013, to the
House Committee on Oversight and
Government Reform, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to paragraph 4c
of Appendix I to OMB Circular No. A—
130, “Federal Agency Responsibilities
for Maintaining Records About
Individuals,” dated February 8, 1996
(February 20, 1996, 61 FR 6427).

Dated: May 22, 2013.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

A0190-47 DAPM-ACC

SYSTEM NAME:

Army Corrections and Review Board
Records (June 28, 2010, 75 FR 36644).

* * * * *

CHANGES:

SYSTEM NAME:

Delete entry and replace with “Army
Corrections System and Parole Board
Records.”

SYSTEM LOCATION:

Delete entry and replace with “Office
of the Provost Marshal General, 2800
Army Pentagon, Washington, DC
20310-2800; Army Corrections
Command, 150 Army Pentagon,
Washington, DC 20310-0150; Army
Corrections System Facilities, Navy and
Marine Corps Brigs; and Army
Clemency and Parole Board Office, 1901
South Bell Street, Arlington, VA 22202—
4508.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with “Any
military member confined at a DoD
correctional facility or approved local
civilian jails as a result of courts-
martial, or pending trial by courts-
martial and under Army control, and
those under community supervision
once released from a DoD correctional
facility and/or transferred to the Federal
Bureau of Prisons (FBOP) under the
current Memorandum of Agreement
between Department of the Army and
the FBOP; victim/witness’, and
informants.”

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with
“Military members full name, surname,

Social Security Numbers (SSN), DoD-ID
Number, registration number, charges,
court martial, personal background
history, former commander’s report, no-
contact order, funds account
information health and comfort
issuance, fingerprints, classification,
progress reports, victim/witness’ full
name, address and telephone number,
victim impact statements, co-
conspirator affiliation, informants full
name, address and telephone number,
informants statement, legal
guardianship, court martial
correspondence, sex offender and DNA
requirements and processing,
classification, disciplinary and
observation records, clothing and
equipment, education and program
certificates, clemency and parole
actions, recommended actions and
dispositions, parolee/supervisee release
agreements, certificate of parole and
similar relevant documents.”

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
Delete entry and replace with “10
U.S.C. 3013, Secretary of the Army; 10
U.S.C. Chapter 48, Military Correctional
Facilities, Section 951, Establishment;
organization; administration; DODD
1030.1, Victim and Witness Assistance;
DODI 1030.2, Victim and Witness
Assistance Procedures; DODD 1325.04,
Confinement of Military Prisoners and
Administration of Military Correctional
Programs and Facilities; DODI 1325.7,
Administration of Military Correctional
Facilities and Clemency and Parole
Authority; AR 15-130, Army Clemency
and Parole Board; Army Regulation
190-47, The Army Corrections System;
and E.O. 9397 (SSN), as amended.”

PURPOSE(S):

Delete entry and replace with “The
system is used for management of
correctional facility population,
demographic studies, status of
discipline and responsiveness of
personnel procedures, as well as
confinement utilization factors such as
population turnover or relapsing into
crime. These records provide relevant
information required for proper
clemency and parole decisions that the
Service Clemency and Parole Board
makes for the Service Secretaries.”

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Delete entry and replace with “In
addition to those disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, as amended, these
records contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To Federal, state and local
confinement/correctional agencies for
use in the administration of correctional
programs including custody
classification, employment, training and
educational assignments, treatment
programs, clemency, restoration to duty
or parole actions, verification of
offender’s criminal records,
employment records, and social
histories.

To state and local authorities for
purposes of providing (1) notification
that individuals, who have been
convicted of a specified sex offense or
an offense against a victim who is a
minor, will be residing in the state upon
release from military confinement, (2)
information about the individual for
inclusion in a state operated sex
offender registry and (3) DNA, or
deoxyribonucleic acid policy on
collecting samples from military
prisoners.

To the Bureau of Prisons for the
purpose of providing notification that
the military transferee has been
convicted of a sexually violent offense
or an offense against a victim who is a
minor.

To victims and witnesses of a crime(s)
for the purpose of notifying them of date
of parole or clemency hearing and other
release related activities.

The DoD Blanket Routine Uses set
forth at the beginning of the Army’s
compilation of systems of records
notices may also apply to this system.”
* * * * *

RETENTION AND DISPOSAL:

Delete entry and replace with
“Automated records for prisoners in the
U.S. Army Corrections System facilities
are retained for 2 years following
expiration of sentence/completion of
parole/maximum release date, following
which they are retired to the National
Personnel Records Center (NPRC) for 50
years before destruction by shredding or
burning. Records will be downloaded to
paper copies before retiring to NPRC.

Note: Transfer of a prisoner from one DoD
correctional facility or Federal Bureau of
Prisons’ Facility to another is not construed
as release from confinement. When a
prisoner is transferred to another facility, his/
her file is electronically transferred to the
gaining facility.

Information on tape/disc is erased
after 3 years.

Army Clemency Board case files are
returned on completion of Board action
to the DoD Correctional Facility, where
they are retained for 2 years following
expiration of sentence/completion of
parole/maximum release date, following
which they are retired to the NPRC and
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maintained for 50 years before being
destroyed by shredding or burning.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with “Office
of the Provost Marshal General, 2800
Army Pentagon, Washington, DC
20310-2800; Army Corrections
Command, 150 Army Pentagon,
Washington, DC 20310-0150.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
commander of the correctional facility
where confined.

For verification purposes, individual
should provide their full name, SSN
and/or DoD-ID Number, dates of
confinement, any details which may
assist in locating records, and their
signature.

In addition, the requester must
provide a notarized statement or an
unsworn declaration made in
accordance with 28 U.S.C. 1746, in the
following format:

If executed outside the United States:
‘I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United State of America that the
foregoing is true and correct. Executed
on (date). (Signature)’.

If executed within the United States,
its territories, possessions, or
commonwealths: ‘T declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.

LT

Executed on (date). (Signature)’.

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the commander of the
correctional facility.

For verification purposes, individual
should provide their full name, SSN
and/or DoD-ID Number, dates of
confinement, any details which may
assist in locating records, and their
signature.

In addition, the requester must
provide a notarized statement or an
unsworn declaration made in
accordance with 28 U.S.C. 1746, in the
following format:

If executed outside the United States:
‘I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature)’.

If executed within the United States,
its territories, possessions, or

commonwealths: ‘I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.

LIEE)

Executed on (date). (Signature)’.
* * * * *

[FR Doc. 2013-12569 Filed 5-24—13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID: USA-2013-0014]
Privacy Act of 1974; System of
Records

AGENCY: Department of the Army, DoD.

ACTION: Notice to delete two Systems of
Records.

SUMMARY: The Department of the Army
is deleting two systems of records
notices in its existing inventory of
record systems subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective on June 28, 2013 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before June 27,
2013.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

o Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Leroy Jones, Department of the Army,
Privacy Office, U.S. Army Records
Management and Declassification
Agency, 7701 Telegraph Road, Casey
Building, Suite 144, Alexandria, VA
22325-3905 or by calling (703) 428—
6185.

SUPPLEMENTARY INFORMATION: The
Department of the Army systems of
records notices subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the

address in FOR FURTHER INFORMATION
CONTACT.

The Department of the Army proposes
to delete two systems of records notices
from its inventory of record systems
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended. The proposed
deletion is not within the purview of
subsection (r) of the Privacy Act of 1974
(5 U.S.C. 552a), as amended, which
requires the submission of a new or
altered system report.

Dated: May 21, 2013.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DELETION:
AAFES 0602.04b

Claims and/or Litigation Against
AAFES (August 9, 1996, 61 FR 41572).

REASON:

The records have been transferred
under System of Records Notice, AAFES
0602.044a, Legal Office Management
System (May 9, 2001, 66 FR 23683);
therefore, AAFES 0602.04b, Claims and/
or Litigation Against AAFES can be
deleted.

DELETION:
AAFES 0607.01

Confidential Financial Disclosure
Report (August 9, 1996, 61 FR 41572).

REASON:

The report is covered by the Systems
of Records Notices OGE/GOVT-1,
Executive Branch Personnel Public
Financial Disclosure Reports and Other
Name-Retrieved Ethics Program Records
(January 22, 2003, 68 FR 3098;
correction published May 8, 2003, 68 FR
24744) and OGE/GOVT-2 Executive
Branch Confidential Financial
Disclosure Reports (January 22, 2003, 68
FR 3098; correction published May 8,
2003, 68 FR 24744); therefore, AAFES
0607.01, Confidential Financial
Disclosure Report can be deleted.

[FR Doc. 2013—-12492 Filed 5-24—13; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Prepare an
Environmental Impact Statement for
Military Readiness Activities at the
Fallon Range Training Complex and To
Announce Public Scoping Meetings

AGENCY: Department of the Navy, DoD.
ACTION: Notice.
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SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act of 1969, as implemented by the
Council on Environmental Quality
Regulations (40 Code of Federal
Regulations parts 1500-1508), the
Department of the Navy (DoN)
announces its intent to prepare an
Environmental Impact Statement (EIS)
to assess the potential environmental
consequences of continued and
enhanced military training in the Fallon
Range Training Complex (FRTC) Study
Area. The FRTC Study Area is a set of
well-defined geographic areas in the
high desert of northern Nevada,
encompassing: Special Use Airspace,
including restricted areas, Military
Operations Areas, and Air Traffic
Control Assigned Airspace; land
training ranges and stationary land
training areas; fixed and mobile land
targets, and control facilities; Threat
Electronic Warfare (EW), Early Warning
Radars and Surface to Air Missile
systems and emulators; and
instrumentation facilities. The DoN is
inviting the U.S. Bureau of Land
Management and the Bureau of
Reclamation to be cooperating agencies
in the preparation of the EIS.

DATES AND ADDRESSES: Four open house
information sessions will be held
between 5:00 p.m. and 7:00 p.m. on:

1. Monday, June 10, 2013, at
Churchill County Commission
Chambers, 155 North Taylor Street,
Fallon, Nevada 89406.

2. Tuesday, June 11, 2013, at Crescent
Valley Town Office Boardroom, 5045
Tenabo Avenue, Crescent Valley,
Nevada 89821.

3. Wednesday, June 12, 2013, at
Veterans of Foreign Wars Post 3677
Main Hall, 426 D Avenue, Gabbs,
Nevada 89409.

4. Thursday, June 13, 2013, at Emma
Nevada Town Hall, 135 Court Street,
Austin, Nevada 89310.

Each of the four open house
information sessions will be informal
and consist of information stations
staffed by DoN representatives.
Additional information concerning each
open house will be available on the EIS
Web page located at: http://
www.FRTCEIS.com.

FOR FURTHER INFORMATION CONTACT:
Naval Facilities Engineering Command
Southwest; Attention: Ms. A. Kelley,
Code EV21.AK; 1220 Pacific Highway;
Building 1, 5th Floor; San Diego,
California 92132.

SUPPLEMENTARY INFORMATION: In 2000,
the DoN completed an EIS for Proposed
FRTC Requirements. The DoN’s new
Proposed Action is to continue and
enhance training activities within the

existing FRTC. In order to support the
DoN’s requirements for fleet readiness,
the DoN proposes to adjust baseline
training activities from current levels to
the levels needed to accommodate
evolving mission requirements,
including those resulting from training,
tactics development, testing, and
eventual introduction of new platforms
(aircraft) and weapons systems into the
Fleet.

The FRTC is a set of well-defined
geographic areas in the high desert of
northern Nevada encompassing
multiple airspaces, land range areas,
and electronic systems used primarily
for training operations. The FRTC
encompasses air and land training areas
in the mid-western portion of Nevada.
In total, the complex encompasses
241,127 acres of land and 14,182 square
nautical miles of airspace. A portion of
the FRTC, Naval Air Station Fallon, is
located six miles to the southeast of the
city of Fallon.

The purpose of the Proposed Action
is to conduct and facilitate training
activities at the FRTC to ensure that the
DoN achieves its mission, to maintain,
train, and equip combat-ready naval
forces capable of winning wars,
deterring aggression, and maintaining
freedom. The alternatives analyzed in
the FRTC EIS are as follows.

1. No Action Alternative: Baseline
training activities, as defined by the
tempo and type of training, when
averaged over recent representative
years.

2. Alternative 1: Overall adjustments
to types and levels of activities, from the
baseline as necessary to support current
and planned DoN training requirements,
from 8,558 annual activities under the
No Action Alternative to 9,147 annual
activities. In addition, the DoN proposes
range investments involving upgrades to
the Tactical Combat Training System,
upgrade of Threat EW Systems, and
installation of fiber optic
telecommunications infrastructure.

3. Alternative 2: Consists of
Alternative 1 plus a 10 percent increase
annually for all training activities, from
9,147 annual activities under
Alternative 1 to 10,061 annual activities.

Resource areas to be addressed in the
EIS will include, but not be limited to,
terrestrial resources and biological
resources, geology, soils and water
resources, land use and recreation, air
quality, noise, cultural resources,
transportation, socioeconomics,
environmental justice, and public health
and safety.

The scoping process will be used to
identify community concerns and issues
that will be addressed in the EIS.
Federal agencies, state agencies, local

agencies, Native American Indian Tribes
and Nations, the public, and interested
persons are encouraged to provide
comments to the DoN to identify
specific issues or topics of
environmental concern that the
commenter believes the DoN should
consider. All comments, provided orally
or in writing at the scoping meetings,
via the project Web site, or mail will
receive the same consideration during
EIS preparation. All comments must be
postmarked or received online no later
than July 8, 2013. Comments should be
mailed to: Naval Facilities Engineering
Command Southwest; Attention: Ms. A.
Kelley, Code EV21.AK; 1220 Pacific
Highway; Building 1, 5th Floor; San
Diego, California 92132.

Dated: May 17, 2013.
C.K. Chiappetta,

Lieutenant Commander, Office of the Judge
Advocate General, U.S. Navy, Federal
Register Liaison Officer.

[FR Doc. 2013-12423 Filed 5—24—13; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

President’s Board of Advisors on
Historically Black Colleges and
Universities

AGENCY: U.S. Department of Education,
President’s Board of Advisors on
Historically Black Colleges and
Universities (Board).

ACTION: Notice of an Open Meeting.

SUMMARY: This notice sets forth the
schedule and agenda of the meeting of
the President’s Board of Advisors on
Historically Black Colleges and
Universities. The notice also describes
the functions of the Board. Notice of the
meeting is required by section 10(a)(2)
of the Federal Advisory Committee Act
and intended to notify the public of its
opportunity to attend.

DATES: Tuesday, June 11, 2013.

TIME: 9:00 a.m.—2:00 p.m. (EST).
ADDRESSES: The Churchill Hotel,
Kalorama, 1914 Connecticut Ave. NW.,
Washington, DC 20009, (202) 797-2000.
FOR FURTHER INFORMATION CONTACT: ]ohn
P. Brown, Jr., Acting Executive Director,
White House Initiative on Historically
Black Colleges and Universities, 400
Maryland Avenue SW., Washington, DC
20204; telephone: (202) 453-5634 or
(202) 453-5630, fax: (202) 453-5632.
SUPPLEMENTARY INFORMATION: The
President’s Board of Advisors on
Historically Black Colleges and
Universities (the Board) is established
by Executive Order 13532 (February 26,
2010). The Board is governed by the
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provisions of the Federal Advisory
Committee Act (FACA), (Pub. L 92—463;
as amended, 5 U.S.C.A., Appendix 2)
which sets forth standards for the
formation and use of advisory
committees. The purpose of the Board is
to advise the President and the
Secretary of Education (Secretary) on all
matters pertaining to strengthening the
educational capacity of Historically
Black Colleges and Universities
(HBCUs).

The Board shall advise the President
and the Secretary in the following areas:
(i) Improving the identity, visibility, and
distinctive capabilities and overall
competitiveness of HBCUs; (ii) engaging
the philanthropic, business,
government, military, homeland-
security, and education communities in
a national dialogue regarding new
HBCU programs and initiatives; (iii)
improving the ability of HBCUs to
remain fiscally secure institutions that
can assist the nation in reaching its goal
of having the highest proportion of
college graduates by 2020; (iv) elevating
the public awareness of HBCUs; and (v)
encouraging public-private investments
in HBCUs.

Agenda

The Board will receive updates from
the Chairman of the President’s Board of
Advisors on HBCUs, the Board’s
subcommittees and the Acting
Executive Director of the White House
Initiative on HBCUs on their respective
activities, thus far, during Fiscal Year
2013 including activities that have
occurred since the Board’s last meeting,
which was held on September 27, 2012.
In addition, the Board will discuss
possible strategies to meet its duties
under its charter and special guests have
been invited to discuss the Direct PLUS
Loan Program and initiatives that are
directed at two-year colleges.

Individuals who will need
accommodations for a disability in order
to attend the meeting (e.g., interpreting
services, assistive listening devices, or
material in alternative format) should
notify John P. Brown, Jr., Acting
Executive Director, White House
Initiative on HBCUs, at (202) 453-5634,
no later than Wednesday, June 5, 2013.
We will attempt to meet requests for
such accommodations after this date,
but cannot guarantee their availability.
The meeting site is accessible to
individuals with disabilities.

An opportunity for public comment is
available on Tuesday, June 11, 2013,
from 1:30 p.m.—2:00 p.m. Individuals
who wish to provide comments will be
allowed three to five minutes to speak.
Those members of the public interested
in submitting written comments may do

so by submitting them to the attention
of John P. Brown, Jr., White House
Initiative on Historically Black Colleges
and Universities, U.S. Department of
Education, 400 Maryland Avenue SW.,
Washington, DC 20202, by Friday, June
7,2013.

Records are kept of all Board
proceedings and are available for public
inspection at the office of the White
House Initiative on Historically Black
Colleges and Universities, U.S.
Department of Education, 400 Maryland
Avenue SW., Washington, DC, 20202,
Monday through Friday (excluding
federal holidays) during the hours of
9:00 a.m. to 5:00 p.m.

Electronic Access to the Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: www.ed.gov/fedregister/
index.html. To use PDF you must have
Adobe Acrobat Reader, which is
available free at this site. If you have
questions about using PDF, call the U.S.
Government Printing Office (GPO), toll
free at 1-866—-512—1830; or in the
Washington, DC, area at 202—-512-0000.

Dated: May 17, 2013.
Martha J. Kanter,

Under Secretary, U.S. Department of
Education.

[FR Doc. 2013-12626 Filed 5—-24-13; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Northern New
Mexico

AGENCY: Department of Energy.
ACTION: Notice of Open Meeting.

SUMMARY: This notice announces a
combined meeting of the Environmental
Monitoring, Surveillance and
Remediation Committee and Waste
Management Committee of the
Environmental Management Site-
Specific Advisory Board (EM SSAB),
Northern New Mexico (known locally as
the Northern New Mexico Citizens’
Advisory Board [NNMCAB]). The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of this meeting be
announced in the Federal Register.
DATES: Wednesday, June 12, 2013 2:00
p.m.—4:00 p.m.

ADDRESSES: NNMCAB Conference
Room, 94 Cities of Gold Road, Pojoaque,
NM 87506.

FOR FURTHER INFORMATION CONTACT:
Menice Santistevan, Northern New
Mexico Citizens’ Advisory Board, 94
Cities of Gold Road, Santa Fe, NM
87506. Phone (505) 995-0393; Fax (505)
989-1752 or Email:
menice.santistevan@nnsa.doe.gov.

SUPPLEMENTARY INFORMATION: Purpose of
the Board: The purpose of the Board is
to make recommendations to DOE-EM
and site management in the areas of
environmental restoration, waste
management, and related activities.

Purpose of the Environmental
Monitoring, Surveillance and
Remediation Committee (EMS&R): The
EMS&R Committee provides a citizens’
perspective to NNMCAB on current and
future environmental remediation
activities resulting from historical Los
Alamos National Laboratory operations
and, in particular, issues pertaining to
groundwater, surface water and work
required under the New Mexico
Environment Department Order on
Consent. The EMS&R Committee will
keep abreast of DOE-EM and site
programs and plans. The committee will
work with the NNMCAB to provide
assistance in determining priorities and
the best use of limited funds and time.
Formal recommendations will be
proposed when needed and, after
consideration and approval by the full
NNMCAB, may be sent to DOE-EM for
action.

Purpose of the Waste Management
(WM) Committee: The WM Committee
reviews policies, practices and
procedures, existing and proposed, so as
to provide recommendations, advice,
suggestions and opinions to the
NNMCAB regarding waste management
operations at the Los Alamos site.

Tentative Agenda:

1. 2:00 p.m. Approval of Agenda
2. 2:05 p.m. Approval of Minutes of May

8, 2013
3. 2:10 p.m. Old Business
4. 2:20 p.m. New Business
5. 2:40 p.m. Update from Executive

Committee—Carlos Valdez, Chair
6. 2:50 p.m. Update from DOE—Lee

Bishop, Deputy Designated Federal

Officer
7. 3:00 p.m. Presentation by DOE—Lee

Bishop

e RAD Waste Classifications at Los
Alamos

8. 3:45 p.m. Public Comment Period
9. 4:00 p.m. Adjourn

Public Participation: The NNMCAB’s
EMS&R and WM Committees welcome
the attendance of the public at their
combined committee meeting and will
make every effort to accommodate
persons with physical disabilities or
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special needs. If you require special
accommodations due to a disability,
please contact Menice Santistevan at
least seven days in advance of the
meeting at the telephone number listed
above. Written statements may be filed
with the Committees either before or
after the meeting. Individuals who wish
to make oral statements pertaining to
agenda items should contact Menice
Santistevan at the address or telephone
number listed above. Requests must be
received five days prior to the meeting
and reasonable provision will be made
to include the presentation in the
agenda. The Deputy Designated Federal
Officer is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business.
Individuals wishing to make public
comments will be provided a maximum
of five minutes to present their
comments.

Minutes: Minutes will be available by
writing or calling Menice Santistevan at
the address or phone number listed
above. Minutes and other Board
documents are on the Internet at:
http://www.nnmcab.energy.gov/.

Issued at Washington, DC on May 21, 2013.
LaTanya R. Butler,
Deputy Committee Management Officer.
[FR Doc. 2013-12559 Filed 5-24-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 14295-001]

Public Utility District No. 1 of
Snohomish County; Notice of Intent To
File License Application, Filing of Pre-
Application Document (PAD),
Commencement of Pre-Filing Process,
and Scoping; Request for Comments
on the PAD and Scoping Document,
and Ildentification of Issues and
Associated Study Requests

a. Type of Filing: Notice of Intent to
File License Application for an Original
License and Commencing Pre-filing
Process.

b. Project No.: 14295-001.

c. Dated Filed: March 21, 2013.

d. Submitted By: Public Utility
District No. 1 of Snohomish County
(Snohomish PUD).

e. Name of Project: Sunset Fish
Passage and Energy Project.

f. Location: On the South Fork
Skykomish River, one mile south of the
town of Index in Snohomish County,
Washington. The project would not
occupy federal lands.

g. Filed Pursuant to: 18 CFR Part 5 of
the Commission’s Regulations

h. Potential Applicant Contact: Kim
D. Moore, Assistant General Manager of
Generation, Water and Corporate
Services, Public Utility District No. 1 of
Snohomish County, 2320 California
Street, PO Box 1107, Everett, WA 98206.

i. FERC Contact: John Baummer at
(202) 502—6837 or email at
john.baummer@ferc.gov.

j. Cooperating agencies: Federal, state,
local, and tribal agencies with
jurisdiction and/or special expertise
with respect to environmental issues
that wish to cooperate in the
preparation of the environmental
document should follow the
instructions for filing such requests
described in item o below. Cooperating
agencies should note the Commission’s
policy that agencies that cooperate in
the preparation of the environmental
document cannot also intervene. See 94
FERC { 61,076 (2001).

k. With this notice, we are initiating
informal consultation with: (a) The U.S.
Fish and Wildlife Service and/or NOAA
Fisheries under section 7 of the
Endangered Species Act and the joint
agency regulations thereunder at 50 CFR
Part 402; (b) NOAA Fisheries under
section 305(b) of the Magnuson-Stevens
Fishery Conservation and Management
Act and implementing regulations at 50
CFR 600.920; and (c) the State Historic
Preservation Officer, as required by
section 106, National Historical
Preservation Act, and the implementing
regulations of the Advisory Council on
Historic Preservation at 36 CFR 800.2.

1. With this notice, we are designating
Snohomish PUD as the Commission’s
non-federal representative for carrying
out informal consultation, pursuant to
section 7 of the Endangered Species Act,
section 305 of the Magnuson-Stevens
Fishery Conservation and Management
Act, and section 106 of the National
Historic Preservation Act.

m. Snohomish PUD filed with the
Commission a Pre-Application
Document (PAD; including a proposed
process plan and schedule), pursuant to
18 CFR 5.6 of the Commission’s
regulations.

n. A copy of the PAD is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site (http://
www.ferc.gov), using the “eLibrary”
link. Enter the docket number,
excluding the last three digits in the
docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCONIineSupport@ferc.gov or toll
free at 1-866—208-3676, or for TTY,
(202) 502—8659. A copy is also available

for inspection and reproduction at the
address in paragraph h.

Register online at http://www.ferc.

gov/docs-filing/esubscription.asp to be
notified via email of new filing and
issuances related to this or other
pending projects. For assistance, contact
FERC Online Support.

o. With this notice, we are soliciting
comments on the PAD and
Commission’s staff Scoping Document 1
(SD1), as well as study requests. All
comments on the PAD and SD1, and
study requests should be sent to the
address above in paragraph h. In
addition, all comments on the PAD and
SD1, study requests, requests for
cooperating agency status, and all
communications to and from
Commission staff related to the merits of
the potential application must be filed
with the Commission. Documents may
be filed electronically via the Internet.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support.
Although the Commission strongly
encourages electronic filing, documents
may also be paper-filed. To paper-file,
send documents to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426.

All filings with the Commission must
include on the first page, the project
name (Sunset Falls Fish Passage and
Energy Project) and number (P—14295—
001), and bear the appropriate heading:
“Comments on Pre-Application
Document,” “Study Requests,”
“Comments on Scoping Document 1,”
“Request for Cooperating Agency
Status,” or “Communications to and
from Commission Staff.” Any
individual or entity interested in
submitting study requests, commenting
on the PAD or SD1, and any agency
requesting cooperating status must do so
by July 19, 2013.

p- Although our current intent is to
prepare an environmental assessment
(EA), there is the possibility that an
Environmental Impact Statement (EIS)
will be required. Nevertheless, this
meeting will satisfy the NEPA scoping
requirements, irrespective of whether an
EA or EIS is issued by the Commission.
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Scoping Meetings

Commission staff will hold two
scoping meetings in the vicinity of the
project at the time and place noted
below. The daytime meeting will focus
on resource agency, Indian tribes, and
non-governmental organization
concerns, while the evening meeting is
primarily for receiving input from the
public. We invite all interested
individuals, organizations, and agencies
to attend one or both of the meetings,
and to assist staff in identifying
particular study needs, as well as the
scope of environmental issues to be
addressed in the environmental
document. The times and locations of
these meetings are as follows:

Evening Scoping Meeting

Date: Wednesday, June 12, 2013.

Time: 6:00 p.m.

Location: Town of Index Fire
Department, 512 Avenue A, Index,
WA 98256

Phone: (360) 793—-0866

Daytime Scoping Meeting

Date: Thursday, June 13, 2013

Time: 10:00 a.m.

Location: Washington Department of
Ecology Headquarters, 300 Desmond
Drive SE., Lacey, WA 98503

Phone: (360) 407—6000
Scoping Document 1 (SD1), which

outlines the subject areas to be

addressed in the environmental
document, was mailed to the
individuals and entities on the

Commission’s mailing list. Copies of

SD1 will be available at the scoping

meetings, or may be viewed on the web

at http://www.ferc.gov, using the

“eLibrary” link. Follow the directions

for accessing information in paragraph

n. Based on all oral and written

comments, a Scoping Document 2 (SD2)

may be issued. SD2 may include a

revised process plan and schedule, as

well as a list of issues, identified
through the scoping process.

Environmental Site Review

Snohomish PUD will conduct an
environmental site review of the project
on Wednesday, June 12, 2013, starting at
2:00 p.m. All participants should meet
at the Gold Bar Park and Ride, located
at Intersection State Road 2 and 2nd
Street, Gold Bar, WA 98251. All
participants are responsible for their
own transportation. Anyone with
questions about the site visit should
contact Ms. Dawn Pressler of
Snohomish PUD at (425) 783—1709 on
or before June 6, 2013.

Meeting Objectives

At the scoping meetings, staff will: (1)
Initiate scoping of the issues; (2) review
and discuss existing conditions and
resource management objectives; (3)
review and discuss existing information
and identify preliminary information
and study needs; (4) review and discuss
the process plan and schedule for pre-
filing activity that incorporates the time
frames provided for in Part 5 of the
Commission’s regulations and, to the
extent possible, maximizes coordination
of federal, state, and tribal permitting
and certification processes; and (5)
discuss the appropriateness of any
federal or state agency or Indian tribe
acting as a cooperating agency for
development of an environmental
document.

Meeting participants should come
prepared to discuss their issues and/or
concerns. Please review the PAD in
preparation for the scoping meetings.
Directions on how to obtain a copy of
the PAD and SD1 are included in item
n. of this document.

Meeting Procedures

The meetings will be recorded by a
stenographer and will be placed in the
public records of the project.

Dated: May 20, 2013.
Kimberly D. Bose,
Secretary.
[FR Doc. 201312506 Filed 5-24-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP13-914—-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Tenaska Negotiated Rate
Agreement to be effective 5/16/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5046.

Comments Due: 5 p.m. ET 5/28/13.

Docket Numbers: RP13-915-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Macquarie Negotiated
Rate Agreement to be effective
5/16/2013.

Filed Date: 5/16/13.

Accession Number: 20130516—5055.

Comments Due: 5 p.m. ET 5/28/13.

Docket Numbers: RP13-916-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Renaissance LPS—RO to
be effective 5/16/2013.

Filed Date: 5/16/13.

Accession Number: 20130516—5095.

Comments Due: 5 p.m. ET 5/28/13.

Docket Numbers: RP13-917-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: NJR Energy Negotiated
Rate Agreement to be effective
5/16/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5104.

Comments Due: 5 p.m. ET 5/28/13.

Docket Numbers: RP13-918—000.

Applicants: White River Hub, LLC.

Description: 2013 Fuel Gas
Reimbursement Report of White River
Hub, LLC.

Filed Date: 5/16/13.

Accession Number: 20130516—5140.

Comments Due: 5 p.m. ET 5/28/13.

Docket Numbers: RP13-919-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.204: Negotiated Rate
Filing—Interstate Power to be effective
5/21/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5131.

Comments Due: 5 p.m. ET 5/29/13.

Docket Numbers: RP13-920-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.204: BP Canada Energy
Negotiated Rate to be effective 6/1/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5146.

Comments Due: 5 p.m. ET 5/29/13.

Docket Numbers: RP13-921-000.

Applicants: Empire Pipeline, Inc.

Description: Empire Pipeline, Inc.
submits tariff filing per 154.204:
Correction to GTC Sec 14 to be effective
10/28/2011.

Filed Date: 5/17/13.

Accession Number: 20130517-5151.

Comments Due: 5 p.m. ET 5/29/13.

Docket Numbers: RP13-922—-000.

Applicants: Equitrans, L.P.

Description: Equitrans, L.P. submits
tariff filing per 154.203: Compliance
Filing—Sunrise Retainage to be effective
7/1/2013.

Filed Date: 5/20/13.

Accession Number: 20130520-5024.

Comments Due: 5 p.m. ET 6/3/13.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
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Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Filings in Existing Proceedings

Docket Numbers: RP13-240—-001.

Applicants: Trailblazer Pipeline
Company LLC.

Description: FTB Compliance (5-16—
13) to be effective 5/1/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5094.

Comments Due: 5 p.m. ET 5/23/13.

Docket Numbers: RP13-378—002.

Applicants: Viking Gas Transmission
Company.

Description: Viking Gas Transmission
Company submits tariff filing per
154.203: 2012 Housekeeping
Compliance II to be effective 1/22/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5061.

Comments Due: 5 p.m. ET 5/29/13.

Any person desiring to protest in any
of the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5:00 p.m. Eastern
time on the specified comment date.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: May 20, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-12471 Filed 5-24-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER12-954—001.

Applicants: Calpine Mid Merit, LLC.

Description: Calpine Mid Merit, LLC
Refund Report Informational Filing to
be effective N/A.

Filed Date: 5/16/13.

Accession Number: 20130516-5115.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13-1258-003.

Applicants: Land O’Lakes, Inc.

Description: Inquiry Response to be
effective 6/14/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5105.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13-1277-001.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. Errata to Pending Filing—OA
Schedule 12 Membership List to be
effective 3/31/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5116.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13-1507-000.

Applicants: NorthWestern
Corporation.

Description: SA 683—SOCC Services
Agreement with MATL LLP to be
effective 7/15/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5108.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13—1508-000.

Applicants: Entergy Arkansas, Inc.

Description: Entergy Arkansas, Inc.
Unit Power Sales/Designated Power
Purchase Tariff to be effective
12/19/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5037.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13-1509-000.

Applicants: Entergy Gulf States
Louisiana, L.L.C.

Description: Entergy Gulf States
Louisiana, L.L.C. Unit Power Sales/
Designated Power Purchase Tariff to be
effective 12/19/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5038.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13—1510-000.

Applicants: Entergy Louisiana, LLC.

Description: Entergy Louisiana, LLC
Unit Power Sales/Designated Power
Purchase Tariff to be effective
12/19/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5039.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13—1511-000.

Applicants: Entergy Mississippi, Inc.

Description: Entergy Mississippi, Inc.
Unit Power Sales/Designated Power
Purchase Tariff to be effective
12/19/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5040.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13—1512-000.

Applicants: Entergy New Orleans, Inc.

Description: Entergy New Orleans,
Inc. Unit Power Sales/Designated Power

Purchase Tariff to be effective
12/19/2013.
Filed Date: 5/17/13.
Accession Number: 20130517-5041.
Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13-1513-000.

Applicants: Entergy Texas, Inc.

Description: Entergy Texas, Inc. Unit
Power Sales/Designated Power Purchase
Tariff to be effective 12/19/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5042.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13-1514—-000.

Applicants: Public Service Company
of Colorado.

Description: Public Service Company
of Colorado 2013-5-17_341-PSCo-
TSGT Davis Interim CA to be effective
3/4/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5047.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13-1515-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: Midcontinent
Independent System Operator, Inc.
2013-05-17 RSP ARR to be effective
7/16/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5085.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13—-1516-000.

Applicants: 1ISO New England Inc.

Description: 1SO New England Inc.
Rhode Island Engine Genco LLC
Resource Termination Filing.

Filed Date: 5/17/13.

Accession Number: 20130517-5097.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13-1517-000.

Applicants: Massachusetts Electric
Company.

Description: Massachusetts Electric
Company Interconnection Agreement
Between MECO and Trigen Revere for
NECCO Cogen Plant to be effective
7/17/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5128.

Comments Due: 5 p.m. ET 6/7/13.

Docket Numbers: ER13—-1518-000.

Applicants: PIM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. Amendments to Schedule 9—PJM
Settlement to be effective 7/17/2013.

Filed Date: 5/17/13.

Accession Number: 20130517-5140.

Comments Due: 5 p.m. ET 6/7/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
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must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: May 17, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 201312475 Filed 5-24-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-2881-007;
ER10-2882-007; ER10-2883-007; ER10—-
2884-007; ER10-2885-007; ER10-2641-
007; ER10-2663-007; ER10-2886-007;
ER13-1101-002.

Applicants: Alabama Power
Company, Southern Power Company,
Mississippi Power Company, Georgia
Power Company, Gulf Power Company,
Oleander Power Project, Limited
Partnership, Southern Company—
Florida LLC, Southern Turner Cimarron
I, LLG, Spectrum Nevada Sola, LLA.

Description: Notice of Change in
Status of Alabama Power Company, et
al.

Filed Date: 5/16/13.

Accession Number: 20130516-5079.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER11-3262—-002.

Applicants: Trans Bay Cable LLC.

Description: Transmission Rate Case
Refund Report to be Effective N/A under
ER11-3262 to be effective N/A.

Filed Date: 5/16/13.

Accession Number: 20130516-5078.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13-741-001.

Applicants: ISO New England Inc.

Description: Compliance Filing RE:
Oakfield Large Generator
Interconnection Agreement to be
effective N/A.

Filed Date: 5/16/13.

Accession Number: 20130516—5043.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13-1495-000.

Applicants: Southwest Power Pool,
Inc.

Description: 2252R1 Cottonwood
Wind Project GIA to be effective 4/18/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5132.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1496-000.

Applicants: AL Sandersville, LLC.

Description: Revised Market Based
Rate Tariff Filing to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5143.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1497-000.

Applicants: Effingham County Power,
LLC.

Description: Revised Market Based
Rate Tariff Filing to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5144.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1498-000.

Applicants: MPC Generating, LLC.

Description: Revised Market Based
Rate Tariff Filing to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5145.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1499-000.

Applicants: Sabine Cogen, LP.

Description: Revised Market Based
Rate Tariff Filing to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5147.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1500-000.

Applicants: Walton County Power,
LLC.

Description: Revised Market Based
Rate Tariff Filing to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5152.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1501-000.

Applicants: Washington County
Power, LLC.

Description: Revised Market Based
Rate Tariff Filing to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5154.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1502-000.

Applicants: Dynegy Roseton, L.L.C.

Description: Notice of Cancellation to
be effective 5/16/2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5155.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13—-1503-000.

Applicants: Southern California
Edison Company.

Description: Amendment to Exhibit A
of WDAT Service Agreement with SCE—
RAP for CREST to be effective 5/16/
2013.

Filed Date: 5/15/13.

Accession Number: 20130515-5156.

Comments Due: 5 p.m. ET 6/5/13.

Docket Numbers: ER13-1504—-000.

Applicants: SWG Arapahoe, LLC.

Description: Application for Market-
Based Rate Authority to be effective 6/
10/2013.

Filed Date: 5/16/13.

Accession Number: 20130516-5024.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13—1505-000.

Applicants: PacifiCorp.

Description: Iberdrola NITSA to be
effective 5/1/2013 under ER13-1505
Filing Type: 10.

Filed Date: 5/16/13.

Accession Number: 20130516—5054.

Comments Due: 5 p.m. ET 6/6/13.

Docket Numbers: ER13-1506-000.

Applicants: PPL EnergyPlus, LLC.

Description: Notice of Cancellation of
Service Agreement of PPL EnergyPlus,
LLC.

Filed Date: 5/16/13.

Accession Number: 20130516-5072.

Comments Due: 5 p.m. ET 6/6/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: May 16, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-12472 Filed 5-24—13; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. EL13-65-000; QF90-143—-006]

Yuma Cogeneration Associates; Notice
of Filing

Take notice that on May 17, 2013,
pursuant to section 292.205(c) of the
regulations of the Federal Energy
Regulatory Commission (Commission)
implementing the Public Utility
Regulatory Policies Act of 1978
(PURPA), Yuma Cogeneration
Associates (Yuma Cogeneration)
submitted a petition for a limited waiver
of the efficiency standard in section
292.205(a)(2) of the Commission’s
regulations for a topping-cycle
cogeneration qualifying facility (QF)
located in Yuma, Arizona for the
calendar years 2010, 2011, and 2012.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 5 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the

1 http://ferc.gov/industries/electric/indus-act/

market-planning/2013-conference.asp.

Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive email
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please
email FERCOnlineSupport@ferc.gov. or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Comment Date: 5:00 p.m. Eastern
Time on June 7, 2013.

Dated: May 20, 2013.
Kimberly D. Bose,
Secretary.
[FR Doc. 2013-12507 Filed 5-24-13; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL13-67-000]

City of Boulder, Colorado; Notice of
Petition for Declaratory Order

Take notice that on May 17, 2013, the
City of Boulder, Colorado (Boulder),
pursuant to section 207 of the Federal
Energy Regulatory Commission’s
(Commission) Rules of Practice and
Procedure, 18 CFR 385.207, filed a
petition for declaratory order requesting
the Commission to confirm that upon
becoming a retail-turned-wholesale
customer Boulder will have no stranded
cost obligation for the portion of its
wholesale power requirements that
Boulder purchases from its former retail
supplier, Public Service Company of
Colorado.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically

should submit an original and 5 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5:00 p.m. Eastern
Time on June 17, 2013.

Dated: May 20, 2013.
Kimberly D. Bose,
Secretary.
[FR Doc. 2013-12508 Filed 5-24-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD10-12-004]

Increasing Market and Planning
Efficiency Through Improved Software;
Supplemental Agenda Notice

Take notice that Commission staff
will convene a technical conference on
June 24, 25, and 26, 2013 to discuss
opportunities for increasing real-time
and day-ahead market efficiency
through improved software. A detailed
agenda with the list of times for the
selected speakers and presentation
abstracts will be published on the
Commission’s Web site ! after May 13,
2013.

This conference will bring together
diverse experts from public utilities, the
software industry, government, research
centers and academia and is intended to
build on the discussions initiated in the
previous Commission staff technical
conferences on increasing market and
planning efficiency through improved
software.

The agenda for this conference is
attached. If any changes occur, the
revised agenda will be posted on the
calendar page for this event on the
Commission’s Web site (www.ferc.gov.

prior to the event.


http://ferc.gov/industries/electric/indus-act/market-planning/2013-conference.asp
http://ferc.gov/industries/electric/indus-act/market-planning/2013-conference.asp
mailto:FERCOnlineSupport@ferc.gov
mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
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Dated: May 20, 2013.
Kimberly D. Bose,
Secretary.

BILLING CODE 6717-01-P

Monday, June 24, 2013

8:15 AM

Arrive and welcome (3M-2)
Richard O’Neill, Federal Energy Regulatory Commission (Washington, DC)

8:45 AM

Session M1 (Meeting Room 3M-2)
Hybrid Approach for Incorporating Uncertainty in CAISO’s Market Operations
Khaled Abdul-Rahman, Hani Alarian, Clyde Loutan, California ISO (Folsom, CA)
Applying Robust Optimization to MISO Look Ahead Unit Commitment
Yonghong Chen, MISO (Carmel, IN)
Xing Wang, Alstom Grid (Redmond, WA)
Yongpei Guan, University of Florida (Gainesville, FL)
Mixed Integer Programming (MIP) for Faster and More Optimal Solutions: The NYISO Proof
of Concept Experience
Matthew Musto, Muhammad Marwali, NYISO (Rensselaer, NY)
Preventive-Corrective control for contingency modeling in AC PF based SCUC
Petar Ristanovic, California ISO (Folsom, CA)
James Frame, Siemens (Minneapolis, MN)

10:45 AM

Break

11:00 AM

Session M2 (Meeting Room 3M-2)

External Network Model Expansion and Energy Imbalance Market at CAISO
Mark Rothleder, George Angelidis, James Price, California ISO (Folsom, CA)

Modeling, Simulation, and Computational Needs for RTOs: A PJM Perspective
Paul Sotkiewicz, PJM Interconnection, LLC (Norristown, PA)

Co-optimization of Congestion Revenue Rights in ERCOT Day-Ahead Market
Chien-Ning Yu, Vladimir Brandwajn, Show Chang, ABB/Ventyx (Santa Clara, CA)
Sainath M. Moorty, ERCOT (Taylor, TX)

Pricing Mechanism for Time-Coupled Multi-interval Real-Time Dispatch
Tengshun Peng, Dhiman Chatterjee, MISO (Carmel, IN)

1:00 PM

Lunch

1:45 PM

Session M3 (Meeting Room 3M-2)
Practical Experience Developing Software for Large-Scale Outage Coordination
John Condren, James David, Boris Gisin, PowerGEM (Clifton Park, NY)
Automated Transmission Outage Analysis Using Nodal Based Model
Nancy Huang, Dan Moscovitz, PJM Interconnection (Norristown, PA)
John Condren, PowerGEM (Clifton Park, NY)
Pricing Scheme for Two-Stage Market Clearing Model
Jinye Zhao, Eugene Litvinov, Tongxin Zheng, Feng Zhao, ISO New England (Holyoke, MA)
Stochastic Unit Commitment with Intermittent Distributed Wind Generation via Markovian
Analysis and Optimization
Yaowen Yu, Peter B. Luh, Mikhail A. Bragin, University of Connecticut (Storrs, CT)
Eugene Litvinov, Tongxin Zheng, Feng Zhao, Jinye Zhao, ISO New England (Holyoke, MA)

3:45 PM

Break

4:00 PM

Session M4 (Meeting Room 3M-2)
Multi-Area Security Constrained Economic Dispatch
Raquel Lim, Muhammad Marwali, New York Independent System Operator (Rensselaer, NY)
External Network Model Expansion at CAISO
Mark Rothleder, George Angelidis, James Price, California ISO (Folsom, C4)
An Application of High Performance Computing to Transmission Switching
Zhu Yang, Shmuel S. Oren, University of California,Berkeley (4/bany, CA)
Anthony Papavasiliou, Catholic University of Louvain
Kory Hedman, Pranavamoorthy Balasubramanian, Arizona State University (Tempe, AZ)

5:30 PM

Adjourn
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Tuesday, June 25, 2013

8:15 AM

Arrive and welcome (3M-2)

8:30 AM

Session T1-A (Meeting Room 3M-2)
SMART-ISO: Modeling Uncertainty in the Electricity Markets
Hugo Simao, Warren Powell, Boris Defourny, Princeton University (Princeton, NJ)
Multifaceted Solution fer Managing Flexibility with High Penetration of Renewable Resources
Nivad Navid, MISO (Carmel, IN)
Secure Planning and Operations of Systems with Stochastic Sources, Energy Storage and Active
Demand
Ray Zimmerman, C. Lindsay Anderson, Robert J. Thomas, Cornell University (Ithaca, NY)
Carlos Murillo-Sanchez, National University of Colombia (Manizales, Caldas, Colombia)
Clustering-Based Strategies for Stochastic Programs
Victor M. Zavala, Argonne National Laboratory (Lemont, IL)

Session T1-B (Meeting Room 3M-4)

Profit Maximizing Storage Allocation in Power Grids
Anya Castillo, Dennice Gayme, John's Hopkins University (Baltimore, MD)

Application of Semidefinite Programming to Large-scale Optimal Power Flow Problems
Michael Ferris, Daniel Molzhan, Bernie Leseiutre, Chris De Marco, University of Wisconsin
(Madison, WI)

AC-Nonlinear Chance Constrained Optimal Power Flow
Daniel Bienstock, Columbia University (New York, NY)
Michael Chertkov, Russell Bent, Los Alamos National Lab (Los 4lamos, NM)

A Novel Parallel Approach to Selving Constrained Linear Optimization Problems
Stephen Elbert, Kurt Glaesemann, Karan Kalsi, Pacific Northwest National Laboratory
(Richland, WA)

10:30 AM

Break

10:45 AM

Session T2-A (Meeting Room 3M-2)

Unified Stochastic and Robust Unit Commitment
Yongpei Guan, Chaoyue Zhao, University of Florida (Gainesville, FL)

Rebust and Dynamic Reserve Policies
Kory Hedman, Joshua Lyon, Fengyu Wang, Muhong Zhang, Arizona State University
(Tempe, AZ)

Stochastic Programming for Improved Electricity Market Operations with Renewable Energy
Audun Botterud, Canan Uckun, Argonne National Laboratory (4rgonne, IL)
John Birge, University of Chicago (Chicago, IL)

Compact Stochastic Unit Commitment Formulation
German Morales-Espaiia, Andres Ramos, Universidad Pontificia Comillas (Madrid, Spain)
José M. Arroyo, Universidad de Castilla la Mancha (Ciudad Real, Castilla la Mancha, Spain)

Session T2-B (Meeting Room 3M-4)

Computational Performance of Solution Techniques Applied to the ACOPF
Anya Castillo, John's Hopkins University (Baltimore, MD)

Richard P. O'Neill, Federal Energy Regulatory Commission (Washington, DC)

Modeling of Hardware- and Systems-Related Transmission Limits: The Use of AC OPF for
Relaxing Transmission Limits to Enhance Reliability and Efficiency
Marija llic, Jeffrey Lang, NETSS (Sudbury, MA)

Low-Rank Solution for Nonlinear optimization over AC Transmission Networks
Javad Lavaei, Ramtin Madani, Somayeh Sojoudi, California Institute of Technology
(Pasadena, CA)

Valid Inequalities for the Alternating Current Optimal Power Flow Problem
Chen Chen, Shmuel Oren, Alper Atamturk, UC Berkeley (Berkeley, CA)

Richard O'Neill, Federal Energy Regulatory Commission (Washington, DC)

12:45 PM

Lunch




Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/ Notices 31919

Tuesday, June 25, 2013

1:30 PM  Session T3-A (Meeting Room 3M-2)

Assessing the Flexibility Requirements in Power Systems
Daniel Kirschen, Yury Dvorking, University of Washington (Seattle, WA)

Incorporating variability and uncertainty into reserve requirement methodologies
Erik Ela, Michael Milligan, Bri-Mathias Hodge, Brendan Kirby, Ibrahim Krad, Mark OMalley,
National Renewable Energy Laboratory (Golden, CO)

Optimal Unit Commitment under Uncertainty in Electricity Markets
Fernando Alvarado, Rajesh Rajaraman

Large-scaled Optimal Power Flow with No Guarantee on Feasibility
Manuel Ruiz, Girardeau, Artelys (Paris, France)
Maeght, Fliscounakis, Panciatici, RTE (Paris, France)

Session T3-B (Meeting Room 3M-4)

Scalable Strategies for Large-scale AC-SCOPF Problems
Nai-Yuan Chiang, Victor M. Zavala, Argonne National Laboratory (Lemont, IL)
Andreas Grothey, University of Edinburgh (Edinburgh, United Kingdom)

An AC-Feasible Linear Approximation Appreach to Finding the Optimal Power Flow
Paula Lipka, UC Berkeley (4/bany, CA)

Security Constrained AC Optimal Power Flow (SC-OPF): Current Status, Implementation
Issues and Future Directions
Guorui Zhang, Quanta Technology (Raleigh, NC)
Xiaoming Feng, ABB USCRC (Raleigh, NC)

Decompeosition Approaches to Transmission Switching under N-1 Reliability Requirements
John Siirola, Jean-Paul Watson, Sandia National Laboratories (4/buquerque, NM)

3:30 PM  Break

3:45PM  Session T4-A (Meeting Room 3M-2)

Price Responsive Demand for Operating Reserves in co-optimized Electricity Markets with
Wind Power
Zhi Zhou, Audun Botterud, Argonne National Laboratory (4rgonne, IL)

Multi-Settlement Simulation of Stochastic Reserve Determination
Robert Entriken, EPRI (Palo Alto, CA)
Taiyou Yong, Eversource Consulting (Folsom, CA)
Russ Philbrick, Power System Optimization (Shoreline, WA)

An Affine Arithmetic Method to Solve Stochastic Optimal Power Flow Problems with
Uncertainties
Mehrdad Pirnia, University of Waterloo (Waterloo, Canada)

A Synergistic Combination of Surrogate Lagrangian Relaxation and Branch-and-Cut for MIP
Problems in Power Systems
Peter Luh, University of Connecticut (Storrs, CT)
Joseph Yan, Gary Stern, Southern California Edison (Rosemead, CA)

N-1-1 Contingency-Constrained Grid Operations
Richard Chen, Jean-Paul Watson, Sandia National Laboratories (Livermore, CA)
Neng Fan, University of Arizona (Tuscon, AZ)

Session T4-B (Meeting Room 3M-4)

Optimal Feeder Reconfiguration
Steven Low, Qiuyu Peng, Caltech (Pasadena, CA)

Correcting Optimal Transmission Switching for AC Power Flows
Clayton Barrows, NREL (Golden, CO)
Seth Blumsack, Penn State University (University Park, PA)
Paul Hines, University of Vermont (Burlington, VT)

Advances in Topology Control Algorithms (TCA)
Pablo Ruiz, T. Bruce Tsuchida, The Brattle Group (Cambridge, MA)
Michael C. Caramanis, Justin M. Foster, Evgeniy A. Goldis, Xiaoguang Li, Boston University
(Boston, MA)
C. Russ Philbrick, Polaris Systems Optimization (Shoreline, WA)
Aleksandr M. Rudkevich, Newton Energy Group (Newton, MA)
Richard D. Tabors, Across The Charles (Cambridge, MA)

Inclusion of Post-Contingency Actions in Security Constrained Scheduling
Peng Peng, Show Chang, ABB/Ventyx (Santa Clara, CA)

5:45PM  Adjourn
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Wednesday, June 26, 2013

8:15 AM  Arrive and welcome (3M-2)

8:30 AM  Session W1-A (Meeting Room 3M-2)

Study of Transmission Switching Under Contingencies: Formulations and Algorithms
Bo Zeng, Long Zhao, Wei Yuan, University of South Florida (Tampa, FL)

Security-Constrained Optimal Power Flow with Sparsity Control and Efficient Parallel
Algorithms
Dzung Phan, IBM T.J. Watson Research Center (Yorktown Heights, NY)
Andy Sun, Georgia Institute of Technology (4dtlanta, GA)

Candidate Selection for Transmission Switching in Large Power Networks
Kwok Cheung, Jun Wu, Alstom Grid (Redmond, WA)

Transmission Switching for Improving Wind Power Utilization
Feng Qiu, Jianhui Wang, Argonne National Laboratory (4rgonne, IL)

Session W1-B (Meeting Room 3M-3)
Stochastic Unit Commitment: Scalable Computation and Experimental Results
Jean-Paul Watson, Sandia National Laboratories (4/buquerque, NM)
Sarah Ryan, lowa State University (Ames, 14)
David Woodruff, University of California Davis (Davis, CA)
MIP Based System Flexible Capacity Requirements Determination
Alex Papalexopoulos, ECCO International (San Francisco, CA)
Decompeosition Methods for Stochastic Unit Commitment Problems
Suvtrajeet Sen, University of Southern California (Los Angeles, CA)
Stochastic Unit Commitment: Stochastic Process Modeling for Load and Renewables
David Woodruff, University of California Davis (Davis, CA)
Sarah Ryan, lowa State University (dmes, 14)
Jean-Paul Watson, Sandia National Laboratories (A/buquerque, NM)

10:30 AM  Break

10:45 AM  Session W2-A (Meeting Room 3M-2)

Smart Wire Grid: Providing Advanced Power Flow Control for the Grid
Stewart Ramsay, Smart Wire Grid, Inc. (Oakland, CA)

HVDC Grid Technology - Benefits of Hybrid AC/DC Grids and Optimal Power Flow Modeling
Considerations
Xiaoming Feng, ABB (Raleigh, NC)

Tres Amigas: Uniting the Electric Power Grid
Kenneth Laughlin, Tres Amigas, LLC. (Santa Fe, NM)

Beyond Real Time: the Computational Challenges of Forecasting Dynamic Line Ratings
Eric Hsieh, Nexans (Bethel, CT)
Stuart Malkin, Nexans (Portland, OR)

Implementing DLRSs in the control room at PacifiCorp - Technology Successes and Challenges
TBD, Pacificorp (Portland, OR)

Session W2-B (Meeting Room 3M-3)

Scalable Parallel Analysis of Power Grid Models Using Swift
Ketan Maheshwari, Victor M Zavala, Justin Wozniak, Mark Hereld, Michael Wilde, Argonne
National Laboratory (Argonne, IL)

Improving Market Planning and Efficiency Software Through Dynamic Integration of High
Quality Data
Christopher Vizas, Nicholas Lagakos, Anjan Deb, Chris Vizas, Jack Barker, Victor Kaybulkin,
SmartSenseCom, Inc. (Washington, DC)

Highly Dispatchable and Distributed Demand Response for the Integration of Distributed
Generation
Amit Narayan, AutoGrid Systems (Palo Alto, CA)

Solving MPEC Models with the KNITRO Nonlinear Solver
Richard Waltz, Jorge Nocedal, Ziena Optimization LLC (Evanston, IL)
Arnaud Renaud, Sylvain Mouret, Artelys (Paris, France)

New methods for measuring voltage stability limits utilizing HELM tools
Jason Black, Battelle (Columbus, OH)

2:00 PM  Adjourn

[FR Doc. 2013-12509 Filed 5—24—13; 8:45 am]
BILLING CODE 6717-01-C
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2003-0120; FRL-9817-7]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Reporting and
Recordkeeping Requirements for
National Volatile Organic Compound
Emission Standards for Automobile
Refinish Coatings, EPA ICR Number
1765.07

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501, et seq.), this document announces
that the EPA is planning to submit a
request to renew an existing approved
Information Collection Request to the
Office of Management and Budget with
changes to the ICR burden estimates.
This ICR is scheduled to expire on
October 31, 2013. Before submitting the
Information Collection Request to the
Office of Management and Budget for
review and approval, the EPA is
soliciting comments on specific aspects
of the proposed information collection.

DATES: Additional comments may be
submitted on or before July 29, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2003-0120 by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov.
Include Docket ID Number EPA-HQ-
OAR-2003-0120 in the subject line of
the message.

e Fax:(202) 566—1741.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center
(EPA/DC), Air and Radiation Docket
Information Center, 1200 Pennsylvania
Avenue NW., Mail Code: 2822T,
Washington, DC 20460.

e Hand Delivery: To send comments
or documents through a courier service,
the address to use is: EPA Docket
Center, Public Reading Room, EPA
West, Room 3334, 1301 Constitution
Avenue NW., Washington, DC 20004.
Such deliveries are accepted only
during the Docket’s normal hours of
operation—8:30 a.m. to 4:30 p.m.,
Monday through Friday. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Electronic Docket ID No. EPA-HQ-
OAR-2003-0120. The EPA’s policy is

that all comments received will be
included in the public docket without
change and may be made available
online at www.regulations.gov including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise to be protected through
www.regulations.gov or email. The Web
site is an ‘“‘anonymous access’’ system,
which means we will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to us without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, we recommend that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If we cannot read your
comment as a result of technical
difficulties and cannot contact you for
clarification, we may not be able to
consider your comment. Electronic files
should avoid the use of special
characters or any form of encryption
and be free of any defects or viruses. For
additional information about the EPA
public docket, visit the EPA Docket
Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT: Kim
Teal, Office of Air and Radiation, Office
of Air Quality Planning and Standards,
Mail Code D243-04, Research Triangle
Park, North Carolina 27711; telephone
number: (919) 541-5580; fax number:
(919) 541-5450; email address:
teal.kim@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

The EPA has established a public
docket for this ICR under Docket ID No.
EPA-HQ-OAR-2003-0120, which is
available either electronically at
www.regulations.gov or in hard copy at
the EPA Docket Center, Public Reading
Room, EPA West, Room 3334, 1301
Constitution Avenue NW, Washington,
DC 20004. The normal business hours
are 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding federal
holidays. The telephone for the Reading
Room is (202)566—1744, and the
telephone for the Air Docket is 202—
564-1742.

Use www.regulations.gov to obtain a
copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket and to access
those documents in the public docket
that are available electronically. Once in
the system, select ““search,” then key in
the docket ID number identified in this
document.

What information particularly interests
the EPA?

Pursuant to section 3506(c)(2)(A) of
the Paperwork Reduction Act, the EPA
specifically solicits comments and
information to enable it to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(i) evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, the EPA is requesting
comments from very small businesses
(those that employ less than 25 persons)
on examples of specific additional
efforts that the EPA could make to
reduce the paperwork burden for very
small businesses affected by this
collection.

What should I consider when I prepare
my comments for the EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by the
EPA, be sure to identify the docket ID


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
mailto:a-and-r-docket@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:teal.kim@epa.gov
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number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date and Federal Register
citation.

To what information collection activity
or ICR does this apply?

Docket ID No. EPA-HQ-OAR-2003—
0120.

Affected Entities: Entities potentially
affected by this action as respondents
are manufacturers and importers of
automobile refinish coatings and coating
components. Manufacturers of
automobile refinish coatings and coating
components fall within standard
industrial classification (SIC) 2851,
“Paints, Varnishes, Lacquers, Enamels,
and Allied Products” and North
American Industry Classification
System (NAICS) code 325510, “Paint
and Coating Manufacturing.” Importers
of automobile refinish coatings and
coating components fall within SIC
5198, “Wholesale Trade: Paints,
Varnishes, and Supplies,” NAICS code
422950, “Paint, Varnish and Supplies
Wholesalers,” and NAICS code 444120,
“Paint and Wallpaper Stores.”

Title: Reporting and Recordkeeping
Requirements for National Volatile
Organic Compound Emission Standards
for Automobile Refinish Coatings (40
CFR part 59).

ICR number: EPA ICR Number
1765.07, OMB Control Number 2060—
0353.

ICR status: This ICR is currently
scheduled to expire on October 31,
2013. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in
title 40 of the CFR, after appearing in
the Federal Register when approved,
are listed in 40 CFR part 9, are
displayed either by publication in the
Federal Register or by other appropriate
means, such as on the related collection
instrument or form, if applicable. The
display of the OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9. Under the OMB
regulations, the agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at the OMB.

Abstract: The EPA is required under
section 183(e) of the Clean Air Act to
regulate volatile organic compound
emissions from the use of consumer and
commercial products. Pursuant to
section 183(e)(3), the EPA published a
list of consumer and commercial
products and a schedule for their
regulation (60 FR 15264). Automobile

refinish coatings were included on the
list, and the standards for such coatings
are codified at 40 CFR part 59, subpart
B. The reports required under the
standards enable the EPA to identify all
coating and coating component
manufacturers and importers in the
United States and to determine which
coatings and coating components are
subject to the standards, based on dates
of manufacture. Respondents are
manufacturers, distributors and
importers of automobile refinish
coatings. Responses to the collection are
mandatory under 40 CFR part 59,
Subpart B—National Volatile Organic
Compound Emission Standards for
Automobile Refinish Coatings. All
information submitted to the EPA for
which a claim of confidentiality is made
will be safeguarded according to the
agency policies set forth in 40 CFR part
2, subpart B—Confidentiality of
Business Information.

The EPA provided notice and sought
comments on the previous ICR renewal
on March 23, 2010, (75 FR 13759)
pursuant to 5 CFR 1320.8(d). The EPA
received no comments to that notice.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 4 hours per
response. Burden means the total time,
effort or financial resources expended
by persons to generate, maintain, retain
or disclose or provide information to or
for a federal agency. This includes the
time needed to review instructions;
develop, acquire, install and utilize
technology and systems for the purposes
of collecting, validating and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. The ICR
provides a detailed explanation of the
agency’s estimate, which is only briefly
summarized here:

Estimated total number of potential
respondents: 4.

Frequency of response: On occasion.

Estimated total average number of
responses for each respondent: One or
less per year.

Estimated total annual burden hours:
14.

Estimated total annual costs: $924.
This includes an estimated burden cost
of $0 and an estimated cost of $0 for
capital investment or maintenance and
operational costs.

Are there changes in the estimates from
the last approval?

There are slight changes being made
to the estimates in this ICR from what
the EPA estimated in the earlier renewal
of this ICR.

What is the next step in the process for
this ICR?

The EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to the OMB for
review and approval pursuant to 5 CFR
1320.12. At that time, the EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
the OMB and the opportunity to submit
additional comments to the OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: May 21, 2013.

Peter Tsirigotis,

Director, Sector Policies and Programs
Division.

[FR Doc. 2013—-12593 Filed 5-24—13; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-9817-8]

National Environmental Justice
Advisory Council; Notification of
Public Teleconference Meeting and
Public Comment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification of Public
Teleconference Meeting and Public
Comment.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (FACA), Public
Law 92-463, the U.S. Environmental
Protection Agency (EPA) hereby
provides notice that the National
Environmental Justice Advisory Council
(NEJAC) will host a public
teleconference meeting on Thursday,
June 13, 2013, from 1:00 p.m. to 3:30
p-m. Eastern Time. The primary topics
of discussion will be (1) preliminary
recommendations concerning EPA’s
research programs and the scientific
foundation needed to address and
prevent environmental inequities and
(2) EPA’s draft Technical Guidance for
Assessing Environmental Justice in
Regulatory Analysis.

There will be a public comment
period from 2:30 p.m. to 3:00 p.m.
Eastern Time. Members of the public are
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encouraged to provide comments
relevant to the topics of the meeting.

For additional information about
registering to attend the meeting or to
provide public comment, please see the
“Registration”” and SUPPLEMENTARY
INFORMATION sections below. Due to a
limited number of telephone lines,
attendance will be on a first-come, first
served basis. Pre-registration is required.
Registration for the teleconference
meeting closes at Noon Eastern Time on
Monday, June 10, 2013. The deadline to
sign up to speak during the public
comment period, or to submit written
public comments, is also Noon,
Monday, June 10, 2013.

DATES: The NEJAC teleconference
meeting on Thursday, June 13, 2013,
will begin promptly at 1:00 p.m. Eastern
Time.

Registration: Registrations will
primarily be processed via the NEJAC
meeting Web page, www.epa.gov/
environmentaljustice/nejac/
meetings.html. Registrations can also be
submitted by email to NEJACJune
2013Mitg@AlwaysPursuing
Excellence.com with ‘“Register for the
NEJAC June 2013 Teleconference” in
the subject line; or by phone or fax to
877-773-0779. When registering, please
provide your name, organization, city
and state, email address, and telephone
number for follow up. Please also state
whether you would like to be put on the
list to provide public comment, and
whether you are submitting written
comments before the Monday, June 10,
2013, noon deadline. Non-English
speaking attendees wishing to arrange
for a foreign language interpreter may
also make appropriate arrangements
using the email address or telephone/fax
number.

FOR FURTHER INFORMATION CONTACT:
Questions or correspondence
concerning the teleconference meeting
should be directed to Mr. Aaron Bell,
U.S. Environmental Protection Agency,
by mail at 1200 Pennsylvania Avenue
NW., (MC2201A), Washington, DC
20460; by telephone at 202—-564—-1044;
via email at Bell. Aaron@epa.gov; or by
fax at 202-564—-1624. Additional
information about the NEJAC and
upcoming meetings is available at:
www.epa.gov/environmentaljustice/
nejac.

SUPPLEMENTARY INFORMATION: The
Charter of the NEJAC states that the
advisory committee shall provide
independent advice to the
Administrator on areas that may
include, among other things, “advice
about broad, cross-cutting issues related
to environmental justice, including
environment-related strategic, scientific,

technological, regulatory, and economic
issues related to environmental justice.”

A. Public Comment: Members of the
public who wish to attend the
Thursday, June 13, 2013, public
teleconference meeting to provide
public comment must pre-register by
Noon Eastern Time on Monday, June 10,
2013. Individuals or groups making
remarks during the public comment
period will be limited to five minutes.
To accommodate the large number of
people who want to address the NEJAC,
only one representative of a particular
community, organization, or group will
be allowed to speak. Written comments
can also be submitted for the record.
The suggested format for individuals
providing public comments is as
follows: Name of speaker; name of
organization/community; city and state;
and email address; brief description of
the concern, and what you want the
NEJAC to advise EPA to do. Written
comments received by Noon Eastern
Time on Monday, June 10, 2013, will be
included in the materials distributed to
the NEJAC prior to the teleconference.
Written comments received after that
time will be provided to the NEJAC as
time allows. All written comments
should be sent to EPA’s support
contractor, APEX Direct, Inc., via email
or fax as listed in the FOR FURTHER
INFORMATION CONTACT section above.

B. Information about Services for
Individuals with Disabilities: For
information about access or services for
individuals with disabilities, please
contact Ms. Estela Rosas, EPA
Contractor, APEX Direct, Inc., at 877—
773-0779 or via email at NEJACJune
2013Mtg@AlwaysPursuing
Excellence.com. To request special
accommodations for a disability, please
contact Ms. Rosas at least four working
days prior to the meeting, to give EPA
sufficient time to process your request.
All requests should be sent to the
address, email, or phone/fax number
listed in the ‘“Registration” section
above.

Dated: May 17, 2013.
Victoria J. Robinson,

Designated Federal Officer, Office of
Environmental Justice, U.S. EPA.
[FR Doc. 2013-12597 Filed 5—-24-13; 8:45 am]

BILLING CODE 6560-50-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

Proposed Agency Information
Collection Activities; Submission for
OMB Review; Comment Request Re
CRA Sunshine

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice and comment request.

SUMMARY: The FDIC, as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity, as
required by the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), to
comment on renewal, with no change,
of its information collection entitled,
“CRA Sunshine” (OMB No. 3064—0139).

In accordance with requirements of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the FDIC may
not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The FDIC, as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on renewal of an existing
information collection, as required by
the PRA. On March 19, 2013 (78 FR
16853), the FDIC solicited public
comment for a 60-day period on renewal
without change of its “CRA Sunshine”
information collection (OMB No. 3064—
0139). No comments were received.
Therefore, the FDIC hereby gives notice
of submission of its request for renewal
to OMB for review.

DATES: Comments must be submitted on
or before June 27, 2013.

ADDRESSES: Interested parties are
invited to submit written comments. All
comments should refer to the name of
the collection. Comments may be
submitted by any of the following
methods:

e hittp://www.fdic.gov/regulations/
laws/federal/notices.html.

e email: comments@fdic.gov.

e Mail: Leneta G. Gregorie (202—898—
3719), Counsel, Federal Deposit
Insurance Corporation, 550 17th Street
NW., Room NY-5050, Washington, DC
20429.

e Hand Delivery: Comments may be
hand-delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street), on business days
between 7:00 a.m. and 5:00 p.m.

A copy of the comments may also be
submitted to the FDIC Desk Officer,



http://www.fdic.gov/regulations/laws/federal/notices.html
http://www.fdic.gov/regulations/laws/federal/notices.html
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Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
Room 10235, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
further information about this
information collection, please contact
Leneta G. Gregorie, by telephone at
(202) 898-3719 or by mail at the address
identified above.

SUPPLEMENTARY INFORMATION: The FDIC
is requesting OMB approval to renew
the following information collection:

Title: CRA Sunshine.
OMB Number: 3064—0139.
Frequency of Response: On occasion.

Affected Public: Insured state
nonmember banks and their affiliates,
and nongovernmental entities and
persons.

Estimated Number of Respondents:
16.

Estimated Time per Response: 8.625
hours.

Total Annual Burden: 138 hours.

General Description of Collection:
This collection implements a statutory
requirement imposing reporting,
disclosure and recordkeeping
requirements on some community
investment-related agreements between
insured depository institutions or
affiliates, and nongovernmental entities
or persons.

Request for Comment

Comments are invited on: (a) Whether
these collections of information are
necessary for the proper performance of
the FDIC’s functions, including whether
the information has practical utility; (b)
the accuracy of the estimate of the
burden of the information collection,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
All comments will become a matter of
public record.

Dated at Washington, DC, this 21st day of
May, 2013.

Federal Deposit Insurance Corporation.
Valerie J. Best,

Assistant Executive Secretary.
[FR Doc. 2013—-12578 Filed 5—-24—13; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL FINANCIAL INSTITUTIONS
EXAMINATION COUNCIL

[Docket No. AS13-13]

Appraisal Subcommittee; Policy
Statements

AGENCY: Appraisal Subcommittee of the
Federal Financial Institutions
Examination Council.

ACTION: Adoption of revised Policy
Statements.

SUMMARY: The Appraisal Subcommittee
(ASC) of the Federal Financial
Institutions Examination Council
requested public comment on a
proposal to revise its Policy Statements !
providing guidance to ensure State
appraiser regulatory programs
(Programs) 2 comply with Title XI of the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989, as
amended (Title XI).3 Comments were
received from 29 individuals,
companies and State entities. The ASC
has considered comments received in
adopting the revised Policy Statements
as set forth in this notice. The revised
Policy Statements supersede current
Policy Statements on the date set forth
below.

DATES: Effective Date: June 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Alice M. Ritter, General Counsel
(alice@asc.gov or (202) 595-7577), or
Dan Rhoads, Attorney-Advisor
(dan@asc.gov or (202) 289-2739), or by
mail at Appraisal Subcommittee, 1401 H
Street NW., Suite 760, Washington, DC
20005.

SUPPLEMENTARY INFORMATION:

I. Background

Title XI was adopted to provide
protection of Federal financial and
public policy interests by establishing
certain requirements for appraisals
performed for federally related
transactions.# The ASC> was

177 FR 52721 (Aug. 30, 2012).

2The 50 States, the District of Columbia, and four
Territories, which are the Commonwealth of Puerto
Rico, Commonwealth of the Northern Mariana
Islands, Guam, and United States Virgin Islands,
have State appraiser certifying and licensing
agencies with Programs monitored by the ASC
through the Compliance Review process.

312 U.S.C. 3331-3355, 12 U.S.C. 1708(e).

4 Any real estate related financial transaction
which: a) a federal financial institutions regulatory
agency engages in, contracts for, or regulates; and
b) requires the services of an appraiser (12 U.S.C.
3350(4)).

5The ASC Board is comprised of seven members.
Five members are designated by the heads of the
FFIEC agencies (Board of Governors of the Federal
Reserve System, Consumer Financial Protection
Bureau, Federal Deposit Insurance Gorporation,
Office of the Comptroller of the Currency, and
National Credit Union Administration). The other

established by Title XI to further these
goals. The ASC monitors requirements
established by the States for certification
and licensing of individuals qualified to
perform appraisals in connection with
federally related transactions, including
codes of professional responsibility, and
also maintains the National Registry of
State certified and licensed appraisers.®
The ASC’s obligation to monitor State
Programs for compliance with the
requirements of Title XI is met through
periodic Compliance Reviews of each
State’s Program.

Policy Statements were adopted in
1993 by the ASC to assist States in
developing and maintaining their
Programs in compliance with Title XI,
and were substantively supplemented in
1997 to address issues related to
temporary practice and reciprocity.
Since 1997, the Policy Statements have
remained largely unchanged with the
exception of amendments made in 2008
to Policy Statement 10, Enforcement.
Passage of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act) in 2010 and
implementation of the ASC’s revised
Compliance Review process in 2009
necessitated revision of the existing
Policy Statements to enhance guidance
for States as they implement changes
required by the Dodd-Frank Act. The
revised Policy Statements are intended
to provide States with the necessary
information to maintain their Programs
in compliance with Title XI. Further,
the revised Policy Statements address
the ASC’s authority to evaluate a State
Program for compliance with Title XI
and to take sanctions against a State
when its Program does not comply with
Title XI. Policy Statements 1 through 7
corresponded with the seven categories
evaluated during the ASC’s Compliance
Review process and included in the
ASC Compliance Review Report to a
State. Policy Statement 8 addresses ASC
procedures for imposition of interim
sanctions against a State for failure to
comply with the requirements of Title
XI.

II. Analysis of Comments Received

The ASC received a total of 29
comments from individuals, States, and
organizations, electronically as well as
by mail, on its proposed Policy
Statements. These comments may be
viewed on the ASC’s Web site under the
Federal Register Documents tab of the
Public Documents Library of Resources
and Records.

two members are designated by the heads of the
Department of Housing and Urban Development
and the Federal Housing Finance Agency (12 U.S.C.
3310, 12 U.S.C. 1708(e)).

612 U.S.C. 3332.
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Policy Statement 1: Statutes,
Regulations, Policies and Procedures
Governing State Programs. The
proposed Policy Statement addressed
general issues such as a State’s
obligation to: Establish appropriate
organizational structures for appraiser
certification, licensing and supervision;
ensure adequate funding and staffing to
enable the State Program to meet its
Title XI obligations; adopt relevant
Appraiser Qualifications Board (AQB)
Real Property Appraiser Qualification
Criteria (AQB Criteria) for the various
identified appraiser classifications and/
or such additional qualification criteria
provided it does not preclude
compliance with AQB Criteria; adopt
the Uniform Standards of Professional
Appraisal Practice (USPAP)
promulgated by the Appraisal Standards
Board (ASB) as minimum standards for
covered appraisals; prohibit
discrimination based on membership or
lack thereof in a particular professional
organization; ensure that State
provisions exempting appraisers from
meeting certification or licensing
requirements do not permit exempted
appraisers to perform appraisals for
federally related transactions; and
permit ASC staff to attend Board
meetings.

Some Commenters expressed concern
that ASC staff attendance at closed
meetings and executive sessions of their
Boards may expose Boards and their
members to litigation and potential
liability because of restrictions imposed
by State laws. Concern also was
expressed that staff attendance at closed
meetings where legal advice was being
given could result in a waiver of
applicable privilege as well as potential
violation of State privacy laws, while an
additional commenter stated that the
presence of ASC staff in closed Board
meetings would hamper the free flow of
information and discussion. The ASC
recognizes these concerns and has
amended the text in Policy Statement 1
to reflect the expectation that ASC staff
would be permitted to attend open
meetings, but not closed meetings or
executive sessions. Further, the final
Policy Statement notes that States are
expected to make minutes of closed
meetings and executive sessions
available for review by ASC staff. The
prohibition against discrimination
contained in the proposed Policy
Statement was considered by some
Commenters as either too broad or
without legal authority. The ASC has
reconsidered this section and has
deleted it from the Policy Statement
since the prohibition against
discrimination in Title XI applies to the

Federal financial institutions regulatory
agencies.” One Commenter stated that
the proposed removal of the
requirement that a State must ensure
that adequate safeguards exist to
preserve the independence of the
appraiser regulatory function if co-
located within a department regulating
realty related activities would remove
ongoing guidance to the States about the
acceptability of such co-location. The
language as published in the proposed
Policy Statement is consistent with ASC
authority pursuant to Title XI. The ASC
believes that the proposal provided
sufficient flexibility for States to
organize the appraisal regulatory
function as they deem appropriate while
encouraging States to ensure that
conflicts of interest are avoided and that
highest ethical standards are
maintained. Therefore, this language
was retained in the final Policy
Statement. Some Commenters addressed
the proposed deletion from Policy
Statement 2, Temporary Practice, of the
provision dealing with appraisal review.
Although these comments are
considered more completely in the
discussion of Policy Statement 2,
language was added to Policy Statement
1 addressing appraisal review and
applicable rules of the Federal financial
institutions regulatory agencies. These
rules define “appraisal” and identify
which federally-related transactions
require the use of a licensed or certified
appraiser. Under these rules, an
appraisal review which does not
include the reviewer providing his or
her own opinion of value would not
constitute an appraisal. This is
consistent with Advisory Opinion 20
issued by the Appraisal Standards
Board which provides that an appraisal
review assignment that does not include
the review appraiser’s own opinion of
value would not constitute an
“appraisal” under USPAP.

Policy Statement 2: Temporary
Practice. The proposed Policy Statement
addressed what the ASC considered to
be excessive fees or burdensome
requirements to an out-of-State
credentialed appraiser’s ability to work
in a State on a temporary basis.
Burdensome requirements are specified
separately for the “Home State agency”
and the “Host State.”

One Commenter stated that the Policy
Statement failed to address the number
of assignments covered by a temporary
practice permit. The proposed Policy
Statement set forth minimum

7 The Board of Governors of the Federal Reserve
System, Federal Deposit Insurance Corporation,
Office of the Comptroller of the Currency, and
National Credit Union Administration.

requirements, consistent with Title XI,
for temporary practice, and noted that
individual States have the authority to
adopt more stringent requirements so
long as such requirements do not violate
the standards in Title XI. In response to
this comment, the ASC has deleted the
language on any limits to the number of
times an appraiser may request a
temporary practice permit and
acknowledges that States have the right
to determine such limits.

One Commenter suggested that the
ASC needs to clarify that appraisals
performed under temporary practice
permits are subject to USPAP and that
a requirement for geographic
competency be included in them. The
ASC believes that additional guidance is
unnecessary since appraisals performed
under temporary practice permits for
federally related transactions must be
performed in compliance with USPAP,
which addresses an appraiser’s
geographic competency. Therefore, the
ASC has decided to not revise the
language.

The following language in existing
Policy Statement 5 concerning
“technical review” was recommended
for omission in the proposal as outdated
and unnecessary:

Finally, some State agencies have sought to
require that an appraiser register for
temporary practice if the appraiser is
certified or licensed in another State,
performs a technical review of an appraisal
in that other State and changes, or is
authorized to change, a value in the
appraisal. The ASC, however, has concluded
that for federally related transactions the
review appraiser need not register for
temporary practice or otherwise be subjected
to the regulatory jurisdiction of the State
agency in which the appraisal was
performed, so long as the review appraiser
does not perform the technical review in the
State within which the property is located.

The majority of Commenters who
addressed this issue, including one of
the largest mortgage lenders in the
country, objected to the removal of the
language and noted that the existing
temporary practice Policy Statement
provided clarity on the credentialing
requirements for appraisers conducting
appraisal review. The Commenters
objecting to the proposed change stated
that it would result in States being
permitted to require temporary practice
permits for appraisers conducting
appraisal reviews as part of a lender’s
credit due diligence process, and could
increase the cost and time to approve a
loan without a corresponding benefit to
a potential borrower.

The basic premise of temporary
practice has always encompassed an
appraiser physically entering another
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State pursuant to a temporary practice
permit to carry out an assignment for a
federally related transaction. This long-
standing interpretation of temporary
practice leads to the conclusion that a
review appraiser, regardless of the type
of review conducted, is not acting
within the scope of temporary practice
if the activity is conducted outside of
the State where the subject property is
located. Any further assertion by a State
of jurisdiction over an appraiser outside
of its State does not fall within the
purview of temporary practice or Title
XI. Title XI §1110 provides, however,
that the Federal financial institutions
regulatory agencies shall prescribe
appropriate standards for the
performance of appraisals in connection
with federally related transactions, and
require that such appraisals be subject
to appropriate review for compliance
with USPAP. Therefore, rather than
address this as a temporary practice
issue, Section F (Appraisal Standards)
in final Policy Statement 1 has been
revised to include a discussion of the
applicable rules of the Federal financial
institutions regulatory agencies.

Policy Statement 3: National Registry.
The proposed Policy Statement
addressed several Dodd-Frank Act
amendments to Title XI concerning
appraiser classifications and States’ ASC
National Registry reporting
requirements. The proposal included a
discussion on the ASC National
Registry’s extranet application and
security requirements as well as
requiring States to notify the ASC as
soon as practicable if it is determined
that a credential holder listed on the
National Registry did not qualify for the
credential held or in the event of
voluntary surrenders, suspensions and
revocations, or any action that
interrupts a credential holder’s ability to
practice. As discussed in the proposal,
States would be required to submit all
“disciplinary actions” (as defined in the
proposed Policy Statement) for
inclusion on the National Registry via
the extranet application as of July 1,
2013.

Six Commenters addressed various
aspects of this proposed Policy
Statement. One Commenter suggested
that the ASC collate Registry data to
provide a centralized data repository so
that States would not be required to
establish routine communications with
each other concerning appraiser
credentials. One Commenter suggested
that States be prohibited from reporting
appraisal standard or ethical violations
until the accused has exhausted all
available appeals since immediate
reporting may cause unwarranted harm
to an appraiser where charges are minor

or unfounded. Another Commenter
expressed concern that States were not
reporting promptly and suggested that
specific processes and timelines be
developed to maximize the benefits of
the Registry. The language in the
proposed Policy Statement is consistent
with the mandates of Title XI and
strikes an appropriate balance with the
States’ regulatory authority concerning
the application of their individual
disciplinary and administrative
processes.

Policy Statement 4: Application
Process. The proposed Policy Statement
addressed the requirements applicable
to a State Program’s application
processes under Title XI, including
general processing of applications for
appraiser credentials, qualifying
education, continuing education,
experience requirements, and
examination.

Three of the five Commenters
addressing this proposed Policy
Statement stated that the 90-day period
for processing applications should be
removed or extended. They stated that
this period was inadequate under their
established application processing
procedures. One Commenter noted that
they relied on volunteer appraisers for
conducting required experience reviews
to release staff for investigations. One
Commenter suggested that the ASC
could specify a time when an
application would be deemed complete.
The ASC notes that the 90-day
application process period in the
proposal is a recommended time frame,
and is based on extensive experience
gained from the ASC reviews of State
Programs. The ASC will consider a
longer application process when a State
can demonstrate that it has sound
reasons for its application process
taking longer than 90 days. Therefore,
the ASC is retaining the proposed
language in the final policy and notes
that establishing further parameters for
processing of applications is a matter
appropriately left for the States. The
ASC will consider during a State review
whether a State’s application process is
unreasonable or results in inappropriate
delay.

Several Commenters noted difficulty
with the requirement that States must
verify that the qualifying/continuing
education claimed by an appraiser is
acceptable under AQB Criteria and
consistent with the credential sought.
These Commenters stated that for in-
state classes or classes given by a
national provider, the verification
would be relatively simple, but
verification of education provided out-
of-state is more difficult absent a central
data base. The ASC believes that it is the

role of the States to approve courses for
both qualifying and continuing
education and, therefore, the ASC does
not believe that it has the authority to
establish a national database of
approved courses given the varied
approval standards and the ability of
States to require standards higher than
prescribed by the AQB. The final Policy
Statement therefor does not include
establishment of a national database of
approved courses.

Another Commenter suggested that,
absent documented abuse, States should
be permitted to accept affidavits or
certifications for upgrades and renewals.
The ASC notes that Title XI provides the
minimum requirements applicable to
appraisers performing appraisals for
federally related transactions, including
meeting minimum criteria established
by the AQB, with enforcement of those
AQB Criteria being the province of the
States, subject to monitoring by the
ASC. Therefore, the ASC believes that
the use of affidavits in support of
applications and upgrades is
inconsistent with the purpose of Title
XI. The final Policy Statement retains
the prohibition on the use of affidavits
to demonstrate meeting AQB Criteria in
certain circumstances.

Policy Statement 5: Reciprocity. The
proposed Policy Statement addressed
reciprocity policies consistent with Title
XI. The Dodd-Frank act amended the
Title XI provision on reciprocity to
require that in order for a State’s
appraisers to be eligible to perform
appraisals for federally related
transactions, the State must, at a
minimum, have a reciprocity policy in
place that meets the Dodd-Frank Act.
Such a policy requires issuance of a
reciprocal credential if: (1) The
appraiser is coming from a State that is
“in compliance;” (2) the appraiser holds
a valid credential from that State; and
(3) the credentialing requirements of
that State (as they currently exist) meet
or exceed those of the reciprocal
credentialing State (as they currently
exist). A State may have a more lenient
or more open door policy; however,
States cannot impose additional
impediments to issuance of reciprocal
credentials.

Several Commenters opined that it
was an unreasonable burden on the
State where a reciprocal credential was
being sought (Reciprocal State) to be
required to determine if the
credentialing requirements of the
applicant’s home State (Home State)
meet or exceed its own credentialing
requirements since some States may not
have the expertise or resources to make
such determinations. One Commenter
suggested that the ASC make such
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determinations on request. Several
Commenters also noted that the “meet
or exceeds” standard for credentialing
requirements presents opportunities for
States to adjust their credentialing
requirements which then would serve as
a basis for denying reciprocal
applications. Support also was
expressed for a strong national standard
with one Commenter suggesting that
reciprocal licenses could be issued
solely on the basis that the Home State
credential was in good standing and the
Home State was “in compliance.” The
ASC notes that Title XI does not
authorize the establishment of a
national standard based solely on
whether an applicant’s credential is in
good standing in a Home State that is
“in compliance.” The final Policy
Statement does not adopt a national
standard as suggested.

Policy Statement 6: Education. The
proposed Policy Statement addressed
specific requirements regarding course
approval, including the approval of
distance education courses (e.g., on-line
courses), and referred to discussion in
proposed Policy Statement 4 concerning
qualifying and continuing education in
the application process. As required by
the Dodd-Frank Act, the ASC included
language in the proposal to encourage
States to accept courses approved by the
AQB’s Course Approval Program.

One Commenter opined that the ASC
lacked legal authority to prohibit States
from specifying a particular course
provider in resolution of a disciplinary
matter where there are multiple
authorized providers of the same
course/material in that State. The final
Policy Statement has been revised to
discourage States from treating one
education provider more favorably than
another equally qualified education
provider.

Policy Statement 7: State Agency
Enforcement. The proposed Policy
Statement addressed specific
requirements for an effective and
compliant enforcement program. The
proposal addressed: (1) Timeliness of
complaint investigations and initiating
enforcement action; (2) effectiveness of
a State’s enforcement process; (3)
consistent and equitable treatment of an
appraiser in the State’s enforcement
process; and (4) appropriate complaint
documentation in a State’s enforcement
records, including specific requirements
for tracking complaints of alleged
appraiser misconduct or wrongdoing
using an electronic complaint log.

A number of Commenters expressed
concern that the proposed requirement
to maintain complaint logs in an
electronic sortable spreadsheet format
would be expensive and time-

consuming to implement with limited
benefit. The ASC recognizes these
concerns and has amended the language
in the final Policy Statement to strongly
encourage maintenance of complaint
logs in such format. Further, in the final
Policy Statement, the ASC sets forth the
expectation that States will document
that persons analyzing complaints for
compliance with USPAP are
knowledgeable about the appraisal
process and USPAP.

The majority of the 17 Commenters
addressing this proposed Policy
Statement stated that the 12-month time
period for complaint resolution was not
realistic and unduly burdensome. Most
of these Commenters noted that at
various stages of investigation and
discipline there are a number of
instances when a State appraiser
regulatory agency no longer has control
of the process and, therefore, cannot
affect the speed with which the process
works, and that sanctioning a State
Program for something beyond its
control is unfair. Commenters provided
a range of suggestions from establishing
separate investigation and discipline
tracks to extending the time period for
complaint resolution from one year to
two years or a “timely”” period. The ASC
notes that Title XI requires complaints
to be processed and investigated in a
reasonable time period. Nevertheless,
the ASC recognizes the concerns
expressed by these Commenters.
Therefore, the ASC has included more
specific language in the final Policy
Statement clarifying that special
documented circumstances such as the
referral of a complaint to another agency
for review or action may be a reason for
a delay in complaint resolution. In those
circumstances, the final Policy
Statement notes that the ASC expects a
State to document the dates and reasons
for the referral.

Several Commenters expressed
concern about excluding statutes of
limitation as a basis for closing a
complaint without completing an
investigation of that complaint. In their
view, this prohibition would create
problems with record retention and
other matters. One Commenter
suggested application of the 10-year
statute of limitations in 12 U.S.C. 1833a.
The ASC notes that statutes of limitation
vary widely among the States, not only
in length but in the triggering event of
the underlying transaction.
Consequently, in some States the statute
of limitations may expire before a
complainant has a reasonable period of
time to file a complaint. Moreover, a
standard rule permitting the closure of
investigations/complaints on the basis
of statutes of limitations would be

inconsistent with the requirements of
Title XI. Therefore, the ASC has
retained language that closing a
complaint based on a statute of
limitations is inconsistent with the Title
X1 requirement that States assure
effective supervision of the activities of
credentialed appraisers.

Policy Statement 8: Interim Sanctions.
The proposed Policy Statement
addressed due process procedures that
would provide a State with an
opportunity to be heard or to correct
conditions before the ASC imposes an
interim sanction. Pursuant to the Dodd-
Frank Act, the ASC has the authority to
impose interim actions and suspensions
against a State agency as an alternative
to or in advance of a non-recognition
proceeding against a State agency that
fails to have an effective Program.8 The
Dodd-Frank Act’s interim sanction
authority specifically authorizes the
ASC to remove a State licensed or
certified appraiser from the National
Registry on an interim basis, not to
exceed 90 days, pending State agency
action on licensing, certification,
registration, or disciplinary proceedings.

Several Commenters suggested that
the factors involved in analysis as well
as mitigating or aggravating
circumstances be identified and
explained and that options for interim
sanctions be identified also. Other
Commenters expressed concern about
removal of appraisers from the National
Registry because of a State Program’s
failures and request clarification of that
issue. One Commenter noted that
removal in those circumstances may
raise serious constitutional concerns.
The ASC has addressed these comments
in the final Policy Statement by
clarifying the procedures set forth in
Policy Statement 8, sections B and C, to
address instances when action is being
taken against a State Program/agency as
an alternative to, or in advance of, a
non-recognition proceeding.

The ASC believes the final Policy
Statement is consistent with the
requirements of Title XI. In this regard,
the ASC notes that if a State Program is
sanctioned for non-compliance with
Title XI through a suspension of the
State Program, or a portion thereof,
appraisers credentialed by that State
relative to the portion of the State
Program being sanctioned may not be
eligible to appraise for federally related
transactions.

Appendix A: Compliance Review
Process

The proposal contained a new rating
system to provide greater gradation in

8 Title XI §1118 (a), 12 U.S.C. 3347.



31928

Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/ Notices

the State compliance Findings and the
time frame for the Review Cycle. As
proposed, a State receiving an
“Excellent” rating would be on a 2-year
Review Cycle, as would a State
receiving a rating of “Good” or ‘“Needs
Improvement.” A State receiving a
“Needs Improvement” rating would,
however, be subject to appropriate
additional monitoring. One commenter
stated that the Review Cycle provided
little incentive for a State to achieve an
“Excellent” rating and suggested that an
increase in the period between full
Compliance Reviews may be a suitable
response to the State’s efforts to achieve
that rating. The ASC notes that there is
some potential value in this approach to
extend the Review Cycle by reducing
the burden of onsite Compliance
Reviews on States with an “Excellent”
rating. However, the ASC believes that
additional experience is needed with
this new rating system before extending
the Review Cycle beyond two years.
Therefore, the ASC is adopting the
Compliance Review process and rating
system as proposed and acknowledges
that future refinements may be
necessary.

Proposed Appendix B: Summary of
Requirements

The proposed Appendix B provided a
summary of requirements for each
Policy Statement to aid States in
compliance with the Title XI. Several
Commenters suggested that this
discussion was helpful and should be
incorporated into the applicable Policy
Statement. The ASC agrees with the
Commenters and has eliminated the
Appendix and moved the requirements
to the applicable location in the final
Policy Statements.

Final Appendix B (Proposed Appendix
C): Glossary of Terms

In response to Commenters request for
clarity on several terms, the ASC made
minor changes to the text in the final
appendix. In particular, the discussion
on “special documented circumstances”
has been incorporated into final Policy
Statement 7 and deleted from this
appendix. Several editorial changes
have been made to clarify ambiguities in
definitions.

Proposed Appendix D: ASC Bulletins
and Supplements

The relevant guidance provided in the
ASC Bulletins and Supplements
referenced in the Proposed Appendix
has been incorporated into appropriate
Policy Statements. The ASC
consequently has deleted Proposed
Appendix D.

For the reasons discussed in the
preamble, the ASC adopts the revised
Policy Statements as follows:

Introduction and Purpose

Title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 (FIRREA), as amended (Title
XI), established the Appraisal
Subcommittee of the Federal Financial
Institutions Examination Council (ASC).

1The purpose of Title XI is to provide
protection of Federal financial and
public policy interests by upholding
Title XI requirements for appraisals
performed for federally related
transactions. Specifically those
appraisals shall be performed in writing,
in accordance with uniform standards,
by individuals whose competency has
been demonstrated and whose
professional conduct will be subject to
effective supervision.

Pursuant to Title XI, one of the ASC’s
core functions is to monitor the
requirements established by the States 2
for certification and licensing of
appraisers qualified to perform
appraisals in connection with federally
related transactions.? The ASC performs
periodic Compliance Reviews 4 of each
State appraiser regulatory program
(Program) to determine compliance, or
lack thereof, with Title XI, and to assess
the Program’s implementation of the
AQB Criteria as adopted by the
Appraiser Qualifications Board (AQB).

Pursuant to authority granted to the
ASC under Title XI, the ASC is issuing
these Policy Statements ® to provide
States with the necessary information to
maintain their Programs in compliance
with Title XI. Policy Statements 1
through 7 correspond with the
categories that are evaluated during the
Compliance Review process and
included in the ASC Compliance
Review Report (Report). Policy
Statement 8 entitled Interim Sanctions
sets forth required procedures in the

1The ASC board is made up of seven members.
Five members are designated by the heads of the
FFIEC agencies (Board of Governors of the Federal
Reserve System, Consumer Financial Protection
Bureau, Federal Deposit Insurance Corporation,
Office of the Comptroller of the Currency, and
National Credit Union Administration). The other
two members are designated by the heads of the
Department of Housing and Urban Development
and the Federal Housing Finance Agency.

2See Appendix B, Glossary of Terms, for the
definition of “State.”

3See Appendix B, Glossary of Terms, for the
definition of ““federally related transaction.”

4See Appendix A, Compliance Review Process.

5 These Policy Statements, adopted April 10,
2013, supersede all previous Policy Statements
adopted by the ASC, the most recent version of
which was issued in October 2008.

event that interim sanctions are
imposed against a State by the ASC.

Policy Statement 1

Statutes, Regulations, Policies and
Procedures Governing State Programs

A. State Regulatory Structure

Title XI requires the ASC to monitor
each State appraiser certifying and
licensing agency for the purpose of
determining whether each such agency
has in place policies, practices and
procedures consistent with the
requirements of Title XI.6 The ASC
recognizes that each State may have
legal, fiscal, regulatory or other factors
that may influence the structure and
organization of its Program. Therefore, a
State has flexibility to structure its
Program so long as it meets its Title XI-
related responsibilities.

States should maintain an
organizational structure for appraiser
certification, licensing and supervision
that avoids conflicts of interest. A State
agency may be headed by a board,
commission or an individual. State
board 7 or commission members, or
employees in policy or decision-making
positions, should understand and
adhere to State statutes and regulations
governing performance of
responsibilities consistent with the
highest ethical standards for public
service. In addition, Programs using
private entities or contractors should
establish appropriate internal policies,
procedures, and safeguards to promote
compliance with the State agency’s
responsibilities under Title XI and these
Policy Statements.

B. Funding and Staffing

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act) amended Title XI to require
the ASC to determine whether States
have sufficient funding and staffing to
meet their Title XI requirements.
Compliance with this provision requires
that a State must provide its Program
with funding and staffing sufficient to
carry out its Title XI-related duties. The
ASC evaluates the sufficiency of
funding and staffing as part of its review
of all aspects of a Program’s
effectiveness, including the adequacy of
State boards, committees, or
commissions responsible for carrying
out Title XI-related duties.

C. Minimum Criteria
Title XI requires States to adopt and/
or implement all relevant AQB Criteria.

6 Title XI §1118(a), 12 U.S.C. 3347.

7 See Appendix B, Glossary of Terms, for the
definition of “State board.”
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Historically, requirements established
by a State for certified residential or
certified general classifications have
been required to meet or exceed AQB
Criteria. Effective July 1, 2013,
requirements established by a State for
licensed appraisers, as well as for
trainee and supervisory appraisers, must
also meet or exceed the AQB Criteria, as
required by the Dodd-Frank Act.

D. Federally Recognized Appraiser
Classifications

1. State Certified Appraisers

“State certified appraisers’” means
those individuals who have satisfied the
requirements for residential or general
certification in a State whose criteria for
certification meet or exceed the
applicable minimum AQB Criteria.
Permitted scope of practice and
designation for State certified
residential or certified general
appraisers must be consistent with State
and Federal laws, including regulations
and supplementary guidance.

2. State Licensed Appraisers

As of July 1, 2013, “State licensed
appraisers” means those individuals
who have satisfied the requirements for
licensing in a State whose criteria for
licensing meet or exceed the applicable
minimum AQB Criteria. Effective July 1,
2013, the permitted scope of practice
and designation for State licensed
appraisers must be consistent with State
and Federal laws, including regulations
and supplementary guidance.

3. Trainee Appraiser and Supervisory
Appraiser

As of July 1, 2013, any minimum
qualification requirements established
by a State for individuals in the position
of “trainee appraiser” and ‘“‘supervisory
appraiser’” must meet or exceed the
applicable minimum AQB Criteria. ASC
staff will evaluate State designations
such as “registered appraiser,”
“apprentice appraiser,” “provisional
appraiser,” or any other similar
designation to determine if, in
substance, such designation is
consistent with a “trainee appraiser”
designation and, therefore, administered
to comply with Title XI. Effective July
1, 2013, the permitted scope of practice
and designation for trainee appraisers
and supervisory appraisers must be
consistent with State and Federal laws,
including regulations and
supplementary guidance.

Any State or Federal agency may
impose additional appraiser
qualification requirements for State
licensed, certified residential or
certified general classifications or for
trainee and supervisor classifications, if

they consider such requirements
necessary to carry out their
responsibilities under Federal and/or
State statutes and regulations, so long as
the additional qualification
requirements do not preclude
compliance with AQB Criteria.

E. Non-Federally Recognized
Credentials

States using non-federally recognized
credentials or designations 8 must
ensure that they are easily distinguished
from the federally recognized
credentials.

F. Appraisal Standards

Title XI and the Federal financial
institutions regulatory agencies’
regulations mandate that all appraisals
performed in connection with federally
related transactions be in written form,
prepared in accordance with generally
accepted appraisal standards as
promulgated by the Appraisal Standards
Board (ASB) in the Uniform Standards
of Professional Appraisal Practice
(USPAP), and be subject to appropriate
review for compliance with USPAP.9
States that have incorporated USPAP
into State law should ensure that
statutes or regulations are updated
timely to adopt the latest version of
USPAP, or if State law allows,
automatically incorporate the latest
version of USPAP. States should
consider ASB Advisory Opinions,
Frequently Asked Questions, and other
written guidance issued by the ASB
regarding interpretation and application
of USPAP.

Any State or Federal agency may
impose additional appraisal standards if
they consider such standards necessary
to carry out their responsibilities, so
long as additional appraisal standards
do not preclude compliance with
USPAP or the Federal financial
institutions regulatory agencies’
appraisal regulations for work
performed for federally related
transactions.

The Federal financial institutions
regulatory agencies’ appraisal
regulations define “appraisal”” and
identify which real estate-related
financial transactions require the
services of a state certified or licensed
appraiser. These regulations define
“appraisal” as a ‘“‘written statement
independently and impartially prepared
by a qualified appraiser setting forth an
opinion as to the market value of an

8 See Appendix B, Glossary of Terms, for the
definition of “non-federally recognized credentials
or designations.”

9 See Appendix B, Glossary of Terms, for the
definition of “Uniform Standards of Professional
Appraisal Practice.”

adequately described property as of a
specific date(s) supported by the
presentation and analysis of relevant
market information.” Per these
regulations, an appraiser performing an
appraisal review which includes the
reviewer providing his or her own
opinion of value constitutes an
appraisal. Under these same regulations,
an appraisal review that does not
include the reviewer providing his or
her own opinion of value does not
constitute an appraisal. Therefore,
under the Federal financial institutions
regulatory agencies’ regulations, only
those transactions that involve
appraisals for federally related
transactions require the services of a
state certified or licensed appraiser.

H. Exemptions

Title XI and the Federal financial
institutions regulatory agencies’
regulations specifically require the use
of only State certified or licensed
appraisers in connection with the
appraisal of certain real estate-related
financial transactions.19 A State may not
exempt any individual or group of
individuals from meeting the State’s
certification or licensing requirements if
the individual or group member
performs an appraisal when Federal
statutes and regulations require the use
of a certified or licensed appraiser. For
example, an individual who has been
exempted by the State from its appraiser
certification or licensing requirements
because he or she is an officer, director,
employee or agent of a federally
regulated financial institution would
not be permitted to perform an appraisal
in connection with a federally related
transaction.

1. ASC Staff Attendance at State Board
Meetings

ASC staff regularly attends open State
board meetings as part of the on-site
Compliance Review process. States are
expected to make available for review
by ASC staff minutes of closed meetings
and executive sessions. The efficacy of
the ASC’s Compliance Review process
rests on the ASC’s ability to obtain
reliable information about all areas of a
State’s Program. States are encouraged
to allow ASC staff to attend closed and
executive sessions of State board
meetings where such attendance would
not violate State law or regulation or be
inconsistent with other legal obligations
of the State board. ASC staff is obligated
to protect information obtained during
the Compliance Review process

10 Title XI §1112, 12 U.S.C. 3341; Title XI §1113,
12 U.S.C. 3342; Title XI § 1114, 12 U.S.C. 3343.
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concerning the privacy of individuals
and any confidential matters.

J. Summary of Requirements

1. States must require that appraisals
be performed in accordance with the
latest version of USPAP.11

2. States must, at a minimum, adopt
and/or implement all relevant AQB
Criteria.®2

3. States must have policies, practices
and procedures consistent with Title
XI.13

4. States must have funding and
staffing sufficient to carry out their Title
XlI-related duties.14

5. States must use proper designations
and permitted scope of practice for
certified residential or certified general
classifications, and as of July 1, 2013, a
State must use the proper designations
and permitted scope of practice for the
licensed classification, and trainee and
supervisor classifications.®

6. State board members, and any
persons in policy or decision-making
positions, must perform their
responsibilities consistent with Title
XI.16

7. States’ certification and licensing
requirements must meet the minimum
requirements set forth in Title XI.17

8. State agencies must be granted
adequate authority by the State to
maintain an effective regulatory
Program in compliance with Title XI.18

Policy Statement 2
Temporary Practice

A. Requirement for Temporary Practice

Title XI requires State agencies to
recognize, on a temporary basis, the
certification or license of an out-of-State
appraiser entering the State for the
purpose of completing an appraisal
assignment 19 for a federally related
transaction. The out-of-State appraiser
must register with the State agency in
the State of temporary practice (Host
State). A State may determine the
process necessary for “registration”
provided such process complies with
Title XI and is not”” burdensome” as

11 Title XI §1101, 12 U.S.C. 3331; Title XI
§1118(a), 12 U.S.C. 3347; AQB Real Property
Appraiser Qualification Criteria.

12 Title XI §§1116(a), (c) and (e), 12 U.S.C. 3345;
Title XI §1118(a), 12 U.S.C. 3347.

13 Tjtle XI § 1118(a), 12 U.S.C. 3347.

14 Id; Title XI § 1118(b), 12 U.S.C. 3347.

15 Title XI §§1116(a), (c) and (e), 12 U.S.C. 3345;
Title XI § 1118 (a), 12 U.S.C. 3347; Title XI § 1113,
12 U.S.C. 3342; AQB Real Property Appraiser
Qualification Criteria.

16 Title XI § 1118(a), 12 U.S.C. 3347.

17 Title XI §§1116(a), (c) and (e), 12 U.S.C. 3345.

18 Title XI § 1118(b), 12 U.S.C. 3347.

19 See Appendix B, Glossary of Terms, for the
definition of “assignment.”

determined by the ASC or involve
excessive fees. Thus, a credentialed
appraiser 20 from State A has a statutory
right to enter State B (the Host State) to
perform an assignment concerning a
federally related transaction, so long as
the appraiser registers with the State
agency in State B prior to performing
the assignment. Though Title XI
contemplates reasonably free movement
of credentialed appraisers across State
lines, an out-of-State appraiser must
comply with the Host State’s real estate
appraisal statutes and regulations and is
subject to the Host State’s full regulatory
jurisdiction. States should utilize the
National Registry to verify credential
status on applicants for temporary
practice.

B. Excessive Fees or Burdensome
Requirements

Title XI prohibits States from
imposing excessive fees or burdensome
requirements, as determined by the
ASC, for temporary practice.2?
Adherence by State agencies to the
following mandates and prohibitions
will deter the imposition of excessive
fees or burdensome requirements.

1. Host State agencies must:

a. Issue temporary practice permits on
an assignment basis;

b. issue temporary practice permits
within five business days of receipt of
a completed application, or notify the
applicant and document the file as to
the circumstances justifying delay or
other action;

c. issue temporary practice permits
designating the actual date of issuance;

d. Take regulatory responsibility for a
temporary practitioner’s unethical,
incompetent and/or fraudulent practices
performed while in the State;

e. notify the appraiser’s home State
agency 22 in the case of disciplinary
action concerning a temporary
practitioner; and

f. allow at least one temporary
practice permit extension through a
streamlined process.

2. Host State agencies may not:

a. Limit the valid time period of a
temporary practice permit to less than 6
months, except in the case of an
appraiser not holding a credential in
active status for at least that period of
time;

b. Limit an appraiser to one temporary
practice permit per calendar year; 23

20 See Appendix B, Glossary of Terms, for the
definition of “credentialed appraisers.”

21 Title XI § 1122 (a) (2), 12 U.S.C. 3351.

22 See Appendix B, Glossary of Terms, for the
definition of “home State agency.”

23 State agencies may establish by statute or
regulation a policy that places reasonable limits on
the number of times an out-of-State certified or

c. charge a temporary practice permit
fee exceeding $250, including one
extension fee;

d. impose State appraiser
qualification requirements upon
temporary practitioners that exceed
AQB Criteria for the credential held;

e. require temporary practitioners to
obtain a certification or license in the
State of temporary practice;

f. require temporary practitioners to
affiliate with an in-State licensed or
certified appraiser;

g. refuse to register licensed or
certified appraisers seeking temporary
practice in a State that does not have a
licensed or certified level credential; or

h. prohibit temporary practice.

3. Home State agencies may not:

a. Delay the issuance of a written
“letter of good standing” or similar
document for more than five business
days after receipt of a request; or

b. fail to take disciplinary action, if
appropriate, when one of its certified or
licensed appraisers is disciplined by
another State agency for unethical,
incompetent or fraudulent practices
under a temporary practice permit.

C. Summary of Requirements

1. States must recognize, on a
temporary basis, appraiser credentials
issued by another State if the property
to be appraised is part of a federally
related transaction.24

2. State agencies must adhere to
mandates and prohibitions as
determined by the ASC that deter the
imposition of excessive fees or
burdensome requirements for temporary
practice.?5

Policy Statement 3
National Registry

A. Requirements for the National
Registry

Title XI requires the ASC to maintain
a National Registry of State certified and
licensed appraisers who are eligible to
perform appraisals in federally related
transactions.26 Title XI further requires
the States to transmit to the ASC: (1) A
roster listing individuals who have
received a State certification or license
in accordance with Title XI; (2) reports
on the issuance and renewal of licenses

licensed appraiser may exercise his or her
temporary practice rights in a given year. If such a
policy is not established, a State agency may choose
not to honor an out-of-State certified or licensed
appraiser’s temporary practice rights if it has made
a determination that the appraiser is abusing his or
her temporary practice rights and is regularly
engaging in real estate appraisal services within the
State.

24 Title XI § 1122(a) (1), 12 U.S.C. 3351.

25 Title XI § 1122(a) (2), 12 U.S.C. 3351.

26 Title XI § 1103(a) (3), 12 U.S.C. 3332.
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and certifications, sanctions,
disciplinary actions, revocations and
suspensions; and (3) the Registry fee as
set by the ASC 27 from individuals who
have received certification or licensing.
States must notify the ASC as soon as
practicable if a credential holder listed
on the National Registry does not
qualify for the credential held.

Roster and Registry fee requirements
apply to all individuals who receive
State certifications or licenses,
originally or by reciprocity, whether or
not the individuals are, in fact,
performing or planning to perform
appraisals in federally related
transactions. If an appraiser is certified
or licensed in more than one State, the
appraiser is required to be on each
State’s roster of certified or licensed
appraisers, and a Registry fee is due
from each State in which the appraiser
is certified or licensed.

Only AQB-compliant certified and,
effective July 1, 2013, AQB-compliant
licensed appraisers in active status on
the National Registry are eligible to
perform appraisals in connection with
federally related transactions.

Some States may give State certified
or licensed appraisers an option to not
pay the Registry fee. If a State certified
or licensed appraiser chooses not to pay
the Registry fee, then the Program must
ensure that any potential user of that
appraiser’s services is aware that the
appraiser’s certificate or license is
limited to performing appraisals in
connection with non-federally related
transactions.2® The Program must place
a conspicuous notice directly on the
face of any evidence of the appraiser’s
authority to appraise stating, “Not
Eligible To Appraise Federally Related
Transactions,” and the appraiser must
not be listed in active status on the
National Registry.

The ASC extranet application allows
States to update their appraiser
credential information directly to the
National Registry. Only Authorized
Registry Officials are allowed to request
access for their State personnel (see
section C below). The ASC will issue a
User Name and Password to the
designated State personnel responsible
for that State’s National Registry entries.
Designated State personnel are required
to protect the right of access, and not
share their User Name or Password with
anyone. State agencies must adopt and

27 Title XI § 1109, Roster of State certified or
licensed appraisers; authority to collect and
transmit fees, requires the ASC to consider at least
once every 5 years whether to adjust the dollar
amount of the registry fees to account for inflation.
(Title XI §1109(a), 12 U.S.C. 3338.)

28 See Appendix B, Glossary of Terms, for the
definition of “non-federally related transactions.”

implement a written policy to protect
the right of access, as well as the ASC
issued User Name and Password. The
ASC will provide detailed specifications
regarding the data elements on the
National Registry and reporting
procedures to those States not using the
ASC extranet application.2® The ASC
strongly encourages the States to utilize
the extranet application as a more
secure method of submitting
information to the National Registry.

The ASC creates a unique National
Registry number for each listed
appraiser and protects each appraiser’s
privacy rights. This unique identifier is
available to appropriate State and
Federal regulatory agencies to simplify
multi-State queries regarding specific
appraisers.

B. Registry Fee and Invoicing Policies

Each State must remit to the ASC the
annual Registry fee, as set by the ASC,
for State certified or licensed appraisers
within the State to be listed on the
National Registry. Requests to prorate
refunds or partial-year registrations will
not be granted. If a State collects
multiple-year fees for multiple-year
certifications or licenses, the State may
choose to remit to the ASC the total
amount of the multiple-year Registry
fees or the equivalent annual fee
amount. The ASC will, however, record
appraisers on the National Registry only
for the number of years for which the
ASC has received payment.
Nonpayment by a State of an appraiser’s
National Registry fee may result in the
status of that appraiser being listed as
“inactive.” When a State’s failure to pay
a past due invoice results in appraisers
being listed as inactive, the ASC will
not change those appraisers back to
active status until payment is received
from the State. An inactive status on the
National Registry, for whatever the
reason, renders an appraiser ineligible
to perform appraisals in connection
with federally related transactions.

C. Access to National Registry Data

The ASC Web site provides free
access to the public portion of the
National Registry at www.asc.gov. The
public portion of the National Registry
data may be downloaded using
predefined queries or user-customized
applications.

Access to the full database, which
includes non-public data (e.g., certain
disciplinary action information), is
restricted to authorized State and
Federal regulatory agencies. States must

29 See section D, Information Sharing, below
requiring all States to report disciplinary action via
the extranet application by July 1, 2013.

designate a senior official, such as an
executive director, to serve as the State’s
Authorized Registry Official, and
provide to the ASC, in writing,
information regarding the designated
Authorized Registry Official. States
should ensure that the authorization
information provided to the ASC is
updated and accurate.

D. Information Sharing

Information sharing (routine exchange
of certain information among lenders,
governmental entities, State agencies
and the ASC) is essential for carrying
out the purposes of Title XI. Title XI
requires the ASC, any other Federal
agency or instrumentality, or any
federally recognized entity to report any
action of a State certified or licensed
appraiser that is contrary to the
purposes of Title XI to the appropriate
State agency for disposition. The ASC
believes that full implementation of this
Title XI requirement is vital to the
integrity of the system of State appraiser
regulation. States are encouraged to
develop and maintain procedures for
sharing of information among
themselves.

The National Registry’s value and
usefulness are largely dependent on the
quality and frequency of State data
submissions. Accurate and frequent data
submissions from all States are
necessary to maintain an up-to-date
National Registry. States must submit
appraiser data in a secure format to the
ASC at least monthly. If there are no
changes to the data, the State agency
must notify the ASC of that fact in
writing. States are encouraged to submit
data as frequently as possible.

State agencies must report as soon as
practicable any disciplinary action 30
taken against an appraiser to the ASC.
Prior to July 1, 2013, at a minimum, this
information must be submitted with the
State’s monthly, or more frequent,
Registry data submission. As of July 1,
2013, all States will be required to
report disciplinary action via the
extranet application. States not
reporting via the extranet application
will be required to provide, in writing
to the ASC, a description of the
circumstances preventing compliance
with this requirement. For the most
serious disciplinary actions (i.e.,
voluntary surrenders, suspensions and
revocations, or any action that
interrupts a credential holder’s ability to
practice), the State agency must notify
the ASC of such action as soon as
practicable, but no later than five (5)
business days after the disciplinary

30 See Appendix B, Glossary of Terms, for the
definition of “disciplinary action.”
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action is final, in order for the
appraiser’s status to be changed on the
National Registry to “inactive,” thereby
making the appraiser ineligible to
perform appraisals for federally related
transactions or other transactions
requiring the use of State certified or
licensed appraisers.

Title XI also contemplates the
reasonably free movement of certified
and licensed appraisers across State
lines. This freedom of movement
assumes, however, that certified and
licensed appraisers are, in all cases,
held accountable and responsible for
their actions while performing appraisal
activities.

E. Summary of Requirements

1. States must reconcile and pay
National Registry invoices in a timely
manner.3?

2. States must submit all disciplinary
actions to the ASC for inclusion on the
National Registry.32

3. As of July 1, 2013, all States will
be required to report disciplinary action
via the extranet application as soon as
practicable.33

4. States must designate a senior
official, such as an executive director,
who will serve as the State’s Authorized
Registry Official, and provide to the
ASC, in writing, information regarding
the selected Authorized Registry
Official, and any individual(s)
authorized to act on their behalf.34
(States should ensure that the
authorization information provided to
the ASC is kept current.)

5. States using the ASC extranet
application must implement written
policies to ensure that all personnel
with access to the National Registry
protect the right of access and not share
the User Name or Password with
anyone.33

6. States must ensure the accuracy of
all data submitted to the National
Registry.36

7. States must submit appraiser data
to the ASC at least monthly. If a State’s
data does not change during the month,
the State agency must notify the ASC of
that fact in writing.3”

8. States must notify the ASC as soon
as practicable of voluntary surrenders,
suspensions, revocations, or any other
action that interrupts a credential
holder’s ability to practice.38

31 Title XI §1118 (a), 12 U.S.C. 3347; Title XI
§1109(a), 12 U.S.C. 3338.

32]d,

33[d.

34 Title XI §1118(a), 12 U.S.C. 3347.

35 d.

36 Id.

37 d.

381d,

9. If a State certified or licensed
appraiser chooses not to pay the
Registry fee, the State must ensure that
any potential user of that appraiser’s
services is aware that the appraiser’s
certificate or license is limited to
performing appraisals only in
connection with non-federally related
transactions.3°

Policy Statement 4

Application Process

AQB Criteria sets forth the minimum
education, experience and examination
requirements applicable to all States for
credentialing of real property
appraisers. In the application process,
States must, at a minimum, employ a
reliable means of validating both
education and experience credit
claimed by applicants for
credentialing.40

A. Processing of Applications

States must process applications in a
consistent, equitable and well-
documented manner. Applications for
credentialing should be timely
processed by State agencies (within 90
days). Any delay in the processing of
applications should be sufficiently
documented in the file to explain the
delay. States must ensure appraiser
credential applications submitted for
processing do not contain expired
examinations as established by AQB
Criteria.

B. Qualifying Education for Initial or
Upgrade Applications

States must verify that:

(1) The applicant’s claimed education
courses are acceptable under AQB
Criteria; and

(2) the applicant has successfully
completed courses consistent with AQB
Criteria for the appraiser credential
sought.

Documentation must be provided to
support education claimed by
applicants for initial credentialing or
upgrade. States may not accept an
affidavit for education claimed from
applicants for certification. Effective
July 1, 2013, States may not accept an
affidavit for education claimed from
applicants for any federally recognized
credential.4? States must maintain

39]d.

40Includes applications for credentialing of State
licensed, certified residential or certified general
classifications, and trainee and supervisor
classifications.

411f a State accepts education-related affidavits
from applicants for initial licensure in any non-
certified classification, upon the appraiser’s
application to upgrade to a certified classification,
the State must require documentation to support
the appraiser’s educational qualification for the

adequate documentation to support
verification of education claimed by
applicants.

C. Continuing Education for
Reinstatement and Renewal
Applications

1. Reinstatement Applications

States must verify that:

(1) The applicant’s claimed
continuing education courses are
acceptable under AQB Criteria; and

(2) the applicant has successfully
completed all continuing education
consistent with AQB Criteria for
reinstatement of the appraiser credential
sought.

Documentation must be provided to
support continuing education claimed
by applicants for reinstatement. States
may not accept an affidavit for
continuing education claimed from
applicants for reinstatement. States
must maintain adequate documentation
to support verification of claimed
education.

2. Renewal Applications

States must ensure that continuing
education courses for renewal of an
appraiser credential are consistent with
AQB Criteria and that continuing
education hours required for renewal of
an appraiser credential were completed
consistent with AQB Criteria. States
may accept affidavits for continuing
education credit claimed for credential
renewal so long as the State implements
a reliable validation procedure that
adheres to the following objectives and
requirements:

a. Validation objectives—The State’s
validation procedures must be
structured to permit acceptable
projections of the sample results to the
entire population of subject appraisers.
Therefore, the sample must include an
adequate number of affidavits to have a
reasonable chance of identifying
appraisers who fail to comply with AQB
Criteria, and the sample must include a
statistically relevant representation of
the appraiser population being sampled.

b. Minimum Standards—The
following minimum standards apply to
these audits:

(1) Validation must include a prompt
post-approval audit. Each audit of an
affidavit for continuing education credit
claimed must be completed within 60
days from the date the renewed
credential is issued;

(2) States must audit the continuing
education-related affidavit for each

certified classification, not just the incremental
amount of education required to move from the
non-certified to the certified classification. This
requirement applies to all federally recognized

credentials effective July 1, 2013.
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credentialed appraiser selected in the
sampling procedure;

(3) The State must determine that the
education courses claimed conform to
AQB Criteria and that the appraiser
successfully completed each course;

(4) When a State determines that an
appraiser’s continuing education does
not meet AQB Criteria, the State must
take appropriate action to suspend the
appraiser’s eligibility to perform
appraisals in federally related
transactions until such time that the
requisite continuing education has been
completed. The State must notify the
ASC as soon as practicable after taking
such action in order for the appraiser’s
record on the National Registry to be
updated appropriately; and

(5) If more than ten percent of the
audited appraisers fail to meet the AQB
Criteria, the State must take remedial
action 42 to address the apparent
weakness of its affidavit process. The
ASC will determine on a case-by-case
basis whether remedial actions are
effective and acceptable.

¢. Documentation—States must
maintain adequate documentation to
support its affidavit renewal and audit
procedures and actions.

d. List of Education Courses—To
promote accountability, the ASC
encourages States accepting affidavits
for continuing education credit claimed
for credential renewal to require that the
appraiser provide a list of courses to
support the affidavit.

D. Experience for Initial or Upgrade
Applications

States must ensure that appraiser
experience logs conform to AQB
Criteria. States may not accept an
affidavit for experience credit claimed
by applicants for certification. Effective
July 1, 2013, States may not accept an
affidavit for experience credit claimed
by applicants for any federally
recognized credential.43

42For example:

(1) A State may conduct an additional audit using
a higher percentage of audited appraisers; or

(2) a State may publically post action taken to
sanction non-compliant appraisers to increase
awareness in the appraiser community of the
importance of compliance with continuing
education requirements.

43 See Appendix B, Glossary of Terms, for the
definition of “federally recognized credential.” If
prior to July 1, 2013, a State accepted experience-
related affidavits from applicants for initial
licensure in any non-certified classification, upon
the appraiser’s application to upgrade to a certified
classification, the State must require experience
documentation to support the appraiser’s
qualification for the certified classification, not just
the incremental amount of experience required to
move from the non-certified to the certified
classification. For example, if a State accepted an
experience affidavit from an appraiser to support
the appraiser’s initial hours to qualify for the

1. Validation Required

States must implement a reliable
validation procedure to verify that each
applicant’s:

(1) Experience meets AQB Criteria;

(2) experience is USPAP compliant;
and

(3) experience hours have been
successfully completed consistent with
AQB Criteria.

2. Validation Procedures, Objectives and
Requirements

a. Selection of Work Product

Program staff or State board members
must select the work product to be
analyzed for USPAP compliance;
applicants may not have any role in
selection of work product. States must
analyze a representative sample of the
applicant’s work product.

b. USPAP Compliance

For appraisal experience to be
acceptable under AQB Criteria, it must
be USPAP compliant. States must
exercise due diligence in determining
whether submitted documentation of
experience or work product
demonstrates compliance with USPAP.
Persons analyzing work product for
USPAP compliance must have sufficient
knowledge to make that determination.

c. Determination of Experience Time
Periods

When measuring the experience time
period required by AQB Criteria, States
must review each appraiser’s experience
log and note the dates of the first and
last acceptable appraisal activity
performed by the applicant. At a
minimum, the time period spanned
between those appraisal activities must
comply with the AQB Criteria.

d. Supporting Documentation

States must maintain adequate
documentation to support validation
methods. The applicant’s file, either
electronic or paper, must include the
information necessary to identify each
appraisal assignment selected and
analyzed by the State, notes, letters and/
or reports prepared by the official(s)
evaluating the report for USPAP
compliance, and any correspondence
exchanged with the applicant regarding
the appraisals submitted. This
supporting documentation may be
discarded upon the completion of the
first ASC Compliance Review performed

licensed classification, and subsequently that
appraiser applies to upgrade to the certified
residential classification, the State must require
documentation to support the full experience hours
required for the certified residential classification,
not just the difference in hours between the two
classifications.

after the credential issuance or denial
for that applicant.

E. Examination

States must ensure that an appropriate
AQB-approved qualifying examination
is administered for each of the federally
recognized appraiser classifications
requiring an examination.

F. Summary of Requirements
Processing of Applications

1. States must process applications in
a consistent, equitable and well-
documented manner.44

2. States must ensure appraiser
credential applications submitted for
processing do not contain expired
examinations as established by AQB
Criteria.4®

Education

1. States must verify that the
applicant’s claimed education courses
are acceptable under AQB Criteria,
whether for initial credentialing,
renewal, upgrade or reinstatement.*6

2. States must verify that the
applicant has successfully completed
courses consistent with AQB Criteria for
the appraiser credential sought, whether
for initial credentialing, renewal,
upgrade or reinstatement.4?

3. States must maintain adequate
documentation to support verification.48
4. States may not accept an affidavit
for education claimed from applicants
for certification. Effective July 1, 2013,

States may not accept an affidavit for
education claimed from applicants for
any federally recognized credential.+®

5. States may not accept an affidavit
for continuing education claimed from
applicants for reinstatement.5°

6. States may accept affidavits for
continuing education credit claimed for
credential renewal so long as the State
implements a reliable validation
procedure.5!

7. Audits of affidavits for continuing
education credit claimed must be
completed within sixty days from the
date the renewed credential is issued.52

8. States are required to take remedial
action when it is determined that more
than ten percent of audited appraiser’s
affidavits for continuing education

44 Title XI § 1118(a), 12 U.S.C. 3347.

45 Title XI § 1118(a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

46 1d.

471d.

48 Title XI § 1118(a), 12 U.S.C. 3347.

49]d.

50d.

51 Title XI § 1118(a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

52 Title XI § 1118(a), 12 U.S.C. 3347.
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credit claimed fail to meet the minimum
AQB Criteria.53

9. States must require the 7-hour
National USPAP Update Course for
renewals consistent with AQB
Criteria.>4

10. States must take appropriate
action to suspend an appraiser’s
eligibility to perform appraisals in
federally related transactions when it
determines that the appraiser’s
continuing education does not meet
AQB Criteria until such time that the
requisite continuing education has been
completed. The State must notify the
ASC as soon as practicable after taking
such action in order for the appraiser’s
record on the National Registry to be
updated appropriately.55

Experience

1. States may not accept an affidavit
for experience credit claimed from
applicants for certification. Effective
July 1, 2013, States may not accept an
affidavit for experience credit claimed
from applicants for any federally
recognized credential.56

2. States must ensure that appraiser
experience logs conform to AQB
Criteria.5”

3. States must use a reliable means of
validating appraiser experience claims
on all initial or upgrade applications for
appraiser credentialing.58

4. States must select the work product
to be analyzed for USPAP compliance
on all initial or upgrade applications for
appraiser credentialing.59

5. States must analyze a
representative sample of the applicant’s
work product on all initial or upgrade
applications for appraiser
credentialing.6°

6. States must exercise due diligence
in determining whether submitted
documentation of experience or work
product demonstrates compliance with
USPAP on all initial applications for
appraiser credentialing.6?

7. Persons analyzing work product for
USPAP compliance must have sufficient
knowledge to make that
determination.62

Examination

1. States must ensure that an
appropriate AQB-approved qualifying

53 ]d.

54 Title XI § 1118 (a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

55 Title XI § 1118(a), 12 U.S.C. 3347.

56 Id.

57 Title XI § 1118(a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

58 Title XI § 1118(a), 12 U.S.C. 3347.

59 Title XI § 1118(a), 12 U.S.C. 3347.

60 Id.

61]d.

62 d.

examination is administered for each of
the federally recognized credentials
requiring an examination.53

Policy Statement 5
Reciprocity
A. Reciprocity Policy

Title XI contemplates the reasonably
free movement of certified and licensed
appraisers across State lines. Beginning
July 1, 2013, the ASC will monitor
Programs for compliance with the
reciprocity provision of Title XI as
amended by the Dodd-Frank Act.6 Title
XIrequires that in order for a State’s
appraisers to be eligible to perform
appraisals for federally related
transactions, the State must have a
policy in place for issuing reciprocal
credentials IF:

a. The appraiser is coming from a
State (Home State) that is “in
compliance” with Title XI as
determined by the ASC; AND

b. (i) The appraiser holds a valid
credential from the Home State; AND

(ii) the credentialing requirements of
the Home State (as they exist at the time
of application for reciprocal credential)
meet or exceed those of the reciprocal
credentialing State (Reciprocal State) (as
they exist at the time of application for
reciprocal credential).

An appraiser relying on a credential
from a State that does not have such a
policy in place may not perform
appraisals for federally related
transactions. A State may be more
lenient in the issuance of reciprocal
credentials by implementing a more
open door policy. However, States
cannot impose additional impediments
to issuance of reciprocal credentials.6°

For purposes of implementing the
reciprocity policy, States with an ASC
Finding %6 of “Poor” do not satisfy the
“in compliance” provision for
reciprocity. Therefore, States are not
required to recognize, for purposes of
granting a reciprocal credential, the
license or certification of an appraiser
credentialed in a State with an ASC
Finding of “Poor.”

B. Application of Reciprocity Policy

The following examples illustrate
application of reciprocity in a manner
that complies with Title XI. The
examples refer to the reciprocity policy
requiring issuance of a reciprocal
credential IF:

63 Title XI §1118(a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

64 Title XI § 1122 (b), 12 U.S.C. 3351.

65 Effective July 1, 2013, States will be evaluated
for compliance with this Title XI requirement.

66 See Appendix A, Compliance Review Process,
for an explanation of ASC Findings.

a. The appraiser is coming from a
State that is “in compliance”; AND

b. (i) the appraiser holds a valid
credential from that State; AND

(ii) the credentialing requirements of
that State (as they currently exist) meet
or exceed those of the reciprocal
credentialing State (as they currently
exist).

1. Additional Requirements Imposed on
Applicants

State A requires that prior to issuing
a reciprocal credential the applicant
must certify that disciplinary
proceedings are not pending against that
applicant in any jurisdiction. Under b
(ii) above, if this requirement is not
imposed on all of its own applicants for
credentialing, STATE A cannot impose
this requirement on applicants for
reciprocal credentialing.

2. Credentialing Requirements

An appraiser is seeking a reciprocal
credential in STATE A. The appraiser
holds a valid credential in STATE Z,
even though it was issued in 2007. This
satisfies b (i) above. However in order to
satisfy b (ii), STATE A would evaluate
STATE Z’s credentialing requirements
as they currently exist to determine
whether they meet or exceed STATE A’s
current requirements for credentialing.

3. Multiple State Credentials

An appraiser credentialed in several
states is seeking a reciprocal credential
in State A. That appraiser’s initial
credentials were obtained through
examination in the original
credentialing State and through
reciprocity in the additional States.
State A requires the applicant to provide
a “letter of good standing” from the
State of original credentialing as a
condition of granting a reciprocal
credential. State A may not impose such
a requirement since Title XI does not
distinguish between credentials
obtained by examination and
credentials obtained by reciprocity for
purposes of granting reciprocal
credentials.

C. Appraiser Compliance Requirements

In order to maintain a credential
granted by reciprocity, appraisers must
comply with the credentialing State’s
policies, rules and statutes governing
appraisers, including requirements for
payment of certification and licensing
fees, as well as continuing education.6”

67 A State may offer to accept continuing
education (CE) for a renewal applicant who has
satisfied CE requirements of a home State; however
a State may not impose this as a requirement for
renewal, thereby imposing a requirement for the
renewal applicant to retain a home State credential.
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D. Summary of Requirements

1. Effective July 1, 2013, in order for
a State’s appraisers to be eligible to
perform appraisals for federally related
transactions, the State must have a
reciprocity policy in place for issuing a
reciprocal credential to an appraiser
from another State under the conditions
specified in Title XI.68

2. States may be more lenient in the
issuance of reciprocal credentials by
implementing a more open door policy;
however, States may not impose
additional impediments to issuance of
reciprocal credentials.69

Policy Statement 6

Education

AQB Criteria sets forth minimum
requirements for appraiser education
courses. This Policy Statement
addresses proper administration of
education requirements for compliance
with AQB Criteria. (For requirements
concerning qualifying and continuing
education in the application process,
see Policy Statement 4, Application
Process.)

A. Course Approval

States must ensure that approved
appraiser education courses are
consistent with AQB Criteria and
maintain sufficient documentation to
support that approved appraiser
education courses conform to AQB
Criteria.

States should ensure that course
approval expiration dates assigned by
the State coincide with the endorsement
period assigned by the AQB’s Course
Approval Program or any other AQB-
approved organization providing
approval of course design and delivery.

States should ensure that educational
providers are afforded equal treatment
in all respects.”0

The ASC encourages States to accept
courses approved by the AQB’s Course
Approval Program.

B. Distance Education

States must ensure that distance
education courses meet AQB Criteria
and that the delivery mechanism for
distance education courses offered by a
non-academic provider has been

68 Title XI § 1122(b), 12 U.S.C. 3351.

69 Id.

70 For example:

(1) Consent agreements requiring additional
education should not specify a particular course
provider when there are other providers on the
State’s approved course listing offering the same
course; and

(2) courses from professional organizations
should not be automatically approved and/or
approved in a manner that is less burdensome than
the State’s normal approval process.

approved by an AQB-approved
organization providing approval of
course design and delivery.

C. Summary of Requirements

1. States must ensure that appraiser
education courses are consistent with
AQB Criteria.”?

2. States must maintain sufficient
documentation to support that approved
appraiser courses conform to AQB
Criteria.”2

3. States must ensure the delivery
mechanism for distance education
courses offered by a non-academic
provider has been approved by an AQB-
approved organization providing
approval of course design and
delivery.”3

Policy Statement 7
State Agency Enforcement

A. State Agency Regulatory Program

Title XI requires the ASC to monitor
the States for the purpose of
determining whether the State processes
complaints and completes
investigations in a reasonable time
period, appropriately disciplines
sanctioned appraisers and maintains an
effective regulatory program.74

B. Enforcement Process

States must ensure that the system for
processing and investigating
complaints 75 and sanctioning
appraisers is administered in a timely,
effective, consistent, equitable, and
well-documented manner.

1. Timely Enforcement

States must process complaints of
appraiser misconduct or wrongdoing in
a timely manner to ensure effective
supervision of appraisers, and when
appropriate, that incompetent or
unethical appraisers are not allowed to
continue their appraisal practice.
Absent special documented
circumstances, final administrative
decisions regarding complaints must
occur within one year (12 months) of
the complaint filing date. Special
documented circumstances are those
extenuating circumstances (fully
documented) beyond the control of the
State agency that delays normal
processing of a complaint such as:
Complaints involving a criminal
investigation by a law enforcement

71 Title XI § 1118(a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

72 Title XI § 1118(a), 12 U.S.C. 3347.

73 Title XI § 1118(a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

74 Title XI § 1118(a), 12 U.S.C. 3347.

75 See Appendix B, Glossary of Terms, for the
definition of “complaint.”

agency when the investigative agency
requests that the State refrain from
proceeding; final disposition that has
been appealed to a higher court;
documented medical condition of the
respondent; ancillary civil litigation;
and complex fraud cases that involve
multiple individuals and reports. Such
special documented circumstances also
include those periods when State rules
require referral of a complaint to
another State entity for review and the
State agency is precluded from further
processing of the complaint until it is
returned. In that circumstance, the State
agency should document the required
referral and the time period during
which the complaint was not under its
control or authority.

2. Effective Enforcement

Effective enforcement requires that
States investigate allegations of
appraiser misconduct or wrongdoing,
and if allegations are proven, take
appropriate disciplinary or remedial
action. Dismissal of an alleged violation
solely due to an “absence of harm to the
public” is inconsistent with Title XI.
Financial loss or the lack thereof is not
an element in determining whether
there is a violation. The extent of such
loss, however, may be a factor in
determining the appropriate level of
discipline.

Persons analyzing complaints for
USPAP compliance must be
knowledgeable about appraisal practice
and USPAP and States must document
how such persons are so qualified.

States must analyze each complaint to
determine whether additional
violations, especially those relating to
USPAP, should be added to the
complaint.

Closure of a complaint based on a
State’s statute of limitations results in
dismissal of a complaint without the
investigation of the merits of the
complaint, and is inconsistent with the
Title XI requirement that States assure
effective supervision of the activities of
credentialed appraisers.7¢

3. Consistent and Equitable Enforcement

Absent specific documented facts or
considerations, substantially similar
cases within a State should result in
similar dispositions.

4. Well-Documented Enforcement

“Well-documented” means that States
obtain and maintain sufficient relevant
documentation pertaining to a matter so
as to enable understanding of the facts
and determinations in the matter and
the reasons for those determinations.

76 Title XI § 1117, 12 U.S.C. 3346.
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a. Complaint Files

Complaint files must:

¢ Include documentation outlining
the progress of the investigation;

e demonstrate that appraisal reports
are analyzed and all USPAP violations
are identified;

e include rationale for the final
outcome of the case (i.e., dismissal or
imposition of discipline);

e include documentation explaining
any delay in processing, investigation or
adjudication;

e contain documentation that all
ordered or agreed upon discipline, such
as probation, fine, or completion of
education is tracked and that
completion of all terms is confirmed;
and

¢ be organized in a manner that
allows understanding of the steps taken
throughout the complaint, investigation,
and adjudicatory process.

b. Complaint Logs

States must track all complaints using
a complaint log. The complaint log must
record all complaints, regardless of their
procedural status in the investigation
and/or resolution process, including
complaints pending before the State
board, Office of the Attorney General,
other law enforcement agencies, and/or
offices of administrative hearings. The
complaint log must include the
following information (States are
strongly encouraged to maintain this
information in an electronic, sortable
format):

1. Case number

2. Name of respondent

3. Actual date the complaint was
received by the State

4. Source of complaint (e.g., consumer,
lender, bank regulator, appraiser,
hotline)

5. Current status of the complaint

6. Date the complaint was closed (e.g.,
final disposition by the
administrative hearing agency,
Office of the Attorney General, State
Appraiser Regulatory Agency or
Court of Appeals)

7. Method of disposition (e.g., dismissal,
letter of warning, consent order,
final order)

C. Summary of Requirements

1. States must maintain relevant
documentation to enable understanding
of the facts and determinations in the
matter and the reasons for those
determinations.?”?

2. States must resolve all complaints
filed against appraisers within one year
(12 months) of the complaint filing date,

77 Title XI § 1118 (a), 12 U.S.C. 3347.

except for special documented
circumstances.”8

3. States must ensure that the system
for processing and investigating
complaints and sanctioning appraisers
is administered in an effective,
consistent, equitable, and well-
documented manner.79

4. States must track complaints of
alleged appraiser misconduct or
wrongdoing using a complaint log.80

5. States must appropriately
document enforcement files and include
rationale.81

6. States must regulate, supervise and
discipline their credentialed
appraisers.82

7. Persons analyzing complaints for
USPAP compliance must be
knowledgeable about appraisal practice
and USPAP, and States must document
how such persons are so qualified.83

Policy Statement 8
Interim Sanctions

A. Authority

Title XI grants the ASC authority to
impose interim sanctions on individual
appraisers pending State agency action
and on State agencies that fail to have
an effective Program as an alternative to
or in advance of a non-recognition
proceeding. In determining whether a
Program is effective the ASC shall
conduct an analysis as required by Title
XI. An ASC Finding of Poor on the
Report issued to a State at the
conclusion of an ASC Compliance
Review will trigger an analysis by the
ASC for potential interim sanction(s).84
The following provisions apply to the
exercise by the ASC of its authority to
impose interim sanction(s) on State
agencies.

B. Opportunity To Be Heard or Correct
Conditions

The ASC shall provide the State
agency with:

1. written notice of intention to
impose an interim sanction; and

2. opportunity to respond or to correct
the conditions causing such notice to
the State.

Notice and opportunity to respond or
correct the conditions shall be in
accordance with section C, Procedures.

78]d.

79]d.

80]d.

81]d.

82]d.

83]d.

84 Imposition of an interim sanction against a
State agency may result in appraisers credentialed
by that State being removed from the National
Registry on an interim basis, not to exceed 90 days,
pending State agency action.

C. Procedures

This section prescribes the ASC’s
procedures which will be followed in
arriving at a decision by the ASC to
impose an interim sanction against a
State agency.

1. Notice

The ASC shall provide a written
Notice of intention to impose an interim
sanction (Notice) to the State agency.
The Notice shall contain the ASC’s
analysis as required by Title XI of the
State’s licensing and certification of
appraisers, the issuance of temporary
licenses and certifications for
appraisers, the receiving and tracking of
submitted complaints against
appraisers, the investigation of
complaints, and enforcement actions
against appraisers.8® The ASC shall
verify the State’s date of receipt, and
publish both the Notice and the State’s
date of receipt in the Federal Register.

2. State Agency Response

Within 15 days of receipt of the
Notice, the State may submit a response
to the ASC’s Executive Director.
Alternatively, a State may submit a
Notice Not to Contest with the ASC’s
Executive Director. The filing of a
Notice Not to Contest shall not
constitute a waiver of the right to a
judicial review of the ASC’s decision,
findings and conclusions. Failure to file
a Response within 15 days shall
constitute authorization for the ASC to
find the facts to be as presented in the
Notice and analysis. The ASC, for good
cause shown, may permit the filing of a
Response after the prescribed time.

3. Briefs, Memoranda and Statements

Within 45 days after the date of
receipt by the State agency of the Notice
as published in the Federal Register, the
State agency may file with the ASC’s
Executive Director a written brief,
memorandum or other statement
providing factual data and policy and
legal arguments regarding the matters
set out in the Notice and analysis.

4, Oral Presentations to the ASC

Within 45 days after the date of
receipt by the State agency of the Notice
as published in the Federal Register, the
State may file a request with the ASC’s
Executive Director to make oral
presentation to the ASC. If the State has
filed a request for oral presentation, the
matter shall be heard within 45 days.
An oral presentation shall be considered
as an opportunity to offer, emphasize
and clarify the facts, policies and laws
concerning the proceeding, and is not a

85 ]d.
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Meeting 8¢ of the ASC. On the
appropriate date and time, the State
agency will make the oral presentation
before the ASC. Any ASC member may
ask pertinent questions relating to the
content of the oral presentation. Oral
presentations will not be recorded or
otherwise transcribed. Summary notes
will be taken by ASC staff and made
part of the record on which the ASC
shall decide the matter.

5. Conduct of Interim Sanction
Proceedings

(a) Written Submissions. All aspects
of the proceeding shall be conducted by
written submissions, with the exception
of oral presentations allowed under
subsection 4 above.

(b) Disqualification. An ASC member
who deems himself or herself
disqualified may at any time withdraw.
Upon receipt of a timely and sufficient
affidavit of personal bias or
disqualification of such member, the
ASC will rule on the matter as a part of
the record.

(c) Authority of ASC Chairperson. The
Chairperson of the ASC, in consultation
with other members of the ASC
whenever appropriate, shall have
complete charge of the proceeding and
shall have the duty to conduct it in a fair
and impartial manner and to take all
necessary action to avoid delay in the
disposition of proceedings.

(d) Rules of Evidence. Except as is
otherwise set forth in this section,
relevant material and reliable evidence
that is not unduly repetitive is
admissible to the fullest extent
authorized by the Administrative
Procedure Act (5 U.S.C. 551, et seq.) and
other applicable law.

6. Decision of the ASC and Judicial
Review

Within 90 days after the date of
receipt by the State agency of the Notice
as published in the Federal Register, or
in the case of oral presentation having
been granted, within 30 days after
presentation, the ASC shall issue a final
decision, findings and conclusions and
shall publish the decision promptly in
the Federal Register. The final decision
shall be effective on issuance. The
ASC’s Executive Director shall ensure
prompt circulation of the decision to the
State agency. A final decision of the
ASC is a prerequisite to seeking judicial
review.

7. Computing Time

Time computation is based on
business days. The date of the act, event
or default from which the designated
period of time begins to run is not
included. The last day is included
unless it is a Saturday, Sunday, or
Federal holiday, in which case the
period runs until the end of the next day
which is not a Saturday, Sunday or
Federal holiday.

8. Documents and Exhibits

Unless otherwise provided by statute,
all documents, papers and exhibits filed
in connection with any proceeding,
other than those that may be withheld
from disclosure under applicable law,
shall be placed by the ASC’s Executive
Director in the proceeding’s file and will
be available for public inspection and
copying.

9. Judicial Review

A decision of the ASC under this
section shall be subject to judicial
review. The form of proceeding for

judicial review may include any
applicable form of legal action,

including actions for declaratory
judgments or writs of prohibitory or
mandatory injunction in a court of
competent jurisdiction.8?

Appendix A—Compliance Review
Process

The ASC monitors State Programs for
compliance with Title XI. The monitoring of
a State Program is largely accomplished
through on-site visits known as a Compliance
Review (Review). A Review is conducted
over a two- to four-day period, and is
scheduled to coincide with a meeting of the
Program’s decision-making body whenever
possible. ASC staff reviews the seven
compliance areas addressed in Policy
Statements 1 through 7. Sufficient
documentation demonstrating compliance
must be maintained by a State and made
available for inspection during the Review.
ASC staff reviews a sampling of
documentation in each of the seven
compliance areas. The sampling is intended
to be representative of the State Program in
its entirety.

Based on the Review, ASC staff provides
the State with an ASC staff report detailing
preliminary findings. The State is given 60
days to respond to the ASC staff report. At
the conclusion of the Review, a Compliance
Review Report (Report) is issued to the State
with the ASC Finding on the Program’s
overall compliance, or lack thereof, with
Title XI. Deficiencies resulting in non-
compliance in any of the seven compliance
areas are cited in the Report. ““Areas of
Concern” 88 which potentially expose a
Program to compliance issues in the future
are also addressed in the Report. The ASC’s
final disposition is based upon the ASC staff
report, the State’s response and staff’s
recommendation.

The following chart provides an
explanation of the ASC Findings and rating
criteria for each ASC Finding category. The
ASC Finding places particular emphasis on
whether the State is maintaining an effective
regulatory Program in compliance with Title
XI.

ASC finding Rating criteria Review cycle*
Excellent .......ccccceevene o State meets all Title XI mandates and complies with requirements of ASC Policy State- | 2-year.
ments.
¢ State maintains a strong regulatory Program ...........cccoceiviiiiiiniiines e
o Very low risk of Program failure ..........coooeeiiiiiiniiie e
[CTeTolc I e State meets the majority of Title XI mandates and complies with the majority of ASC | 2-year.

86 The proceeding is more in the nature of a
Briefing not subject to open meeting requirements.
The presentation is an opportunity for the State to
brief the ASC—to offer, emphasize and clarify the

Policy Statement requirements.
o Deficiencies are minor in nature

facts, policies and laws concerning the proceeding,
and for the ASC members to ask questions.
Additional consideration is given to the fact that
this stage of the proceeding is pre-decisional.

o State is adequately addressing deficiencies identified and correcting them in the normal
course of business.

¢ State maintains an effective regulatory Program

e Low risk of Program failure

875 U.S.C. 703—Form and venue of proceeding.
88 See Appendix B, Glossary of Terms, for the
definition of “Areas of Concern.”



31938

Federal Register/Vol. 78, No. 102/ Tuesday, May 28, 2013/ Notices

ASC finding

Rating criteria

Review cycle*

Needs Improvement ...

Not Satisfactory

o State regulatory Program needs improvement
e Moderate risk of Program failure
o State does not meet all Title XI mandates and does not comply with all requirements of

o State regulatory Program has substantial deficiencies
o Substantial risk of Program failure
o State does not meet Title XI mandates and does not comply with requirements of ASC

State does not meet all Title XI mandates and does not comply with all requirements of
ASC Policy Statements.

Deficiencies are material but manageable and if not corrected in a timely manner pose
a potential risk to the Program.

State may have a history of repeated deficiencies but is showing progress toward cor-
recting deficiencies.

ASC Policy Statements.

Deficiencies present a significant risk and if not corrected in a timely manner pose a
well-defined risk to the Program.

State may have a history of repeated deficiencies and requires more supervision to en-
sure corrective actions are progressing.

Policy Statements.

Deficiencies are significant and severe, require immediate attention and if not corrected
represent critical flaws in the Program.

State may have a history of repeated deficiencies and may show a lack of willingness

2-year with additional mon-
itoring.

1-year.

Continuous monitoring.

or ability to correct deficiencies.
¢ High risk of Program failure

*Program history or nature of deficiency may warrant a more accelerated Review Cycle.

The ASC has two primary Review Cycles:
Two-year and one-year. Most States are
scheduled on a two-year Review Cycle. States
may be moved to a one-year Review Cycle if
the ASC determines more frequent on-site
Reviews are needed to ensure that the State
maintains an effective Program. Generally,
States are placed on a one-year Review Cycle
because of non-compliance issues or serious
areas of concerns that warrant more frequent
on-site visits. Both two-year and one-year
Review Cycles include a review of all aspects
of the State’s Program.

The ASC may conduct Follow-up Reviews
and additional monitoring. A Follow-up
Review focuses only on specific areas
identified during the previous on-site
Review. Follow-up Reviews usually occur
within 6—12 months of the previous Review.
In addition, as a risk management tool, ASC
staff identifies State Programs that may have
a significant impact on the nation’s appraiser
regulatory system in the event of Title XI
compliance issues. For States that represent
a significant percentage of the credentials on
the National Registry, ASC staff performs
annual on-site Priority Contact visits. The
primary purpose of the Priority Contact visit
is to review topical issues, evaluate
regulatory compliance issues, and maintain a
close working relationship with the State.
This is not a complete Review of the
Program. The ASC will also schedule a
Priority Contact visit for a State when a
specific concern is identified that requires
special attention. Additional monitoring may
be required where a deficiency is identified
and reports on required or agreed upon
corrective actions are required monthly or
quarterly. Additional monitoring may
include on-site monitoring as well as off-site
monitoring.

89 An ASC Finding of “Poor”” may result in
significant consequences to the State. See Policy
Statement 5, Reciprocity; see also Policy Statement
8, Interim Sanctions.

Appendix B—Glossary of Terms

AQB Criteria: Refers to the Real Property
Appraiser Qualification Criteria as
established by the Appraiser Qualifications
Board of the Appraisal Foundation setting
forth minimum education, experience and
examination requirements for the licensure
and certification of real property appraisers,
and minimum requirements for “Trainee”
and “Supervisory’’ appraisers.

Assignment: As referenced herein, for
purposes of temporary practice,
“assignment” means one or more real estate
appraisals and written appraisal report(s)
covered by a single contractual agreement.

Complaint: As referenced herein, any
document filed with, received by, or serving
as the basis for possible inquiry by the State
agency regarding alleged violation of Title XI,
Federal or State law or regulation, or USPAP
by a credentialed appraiser, appraiser
applicant, or for allegations of unlicensed
appraisal activity. A complaint may be in the
form of a referral, letter of inquiry, or other
document alleging appraiser misconduct or
wrongdoing.

Credentialed appraisers: Refers to State
licensed, certified residential or certified
general appraiser classifications.

Disciplinary action: As referenced herein,
corrective or punitive action taken by or on
behalf of a State agency which may be formal
or informal, or may be consensual or

involuntary, resulting in any of the following:

a. revocation of credential;

b. suspension of credential;

c. written consent agreements, orders or
reprimands;

d. probation or any other restriction on the
use of a credential;

e. fine;

f. voluntary surrender in lieu of
disciplinary action;

g. other acts as defined by State statute or
regulation as disciplinary.

With the exception of voluntary surrender,
suspension or revocation, such action may be

exempt from reporting to the National
Registry if defined by State statute, regulation
or written policy as “non-disciplinary.”

Federally related transaction: Refers to any
real estate related financial transaction
which: (a) A Federal financial institutions
regulatory agency engages in, contracts for, or
regulates; and (b) requires the services of an
appraiser. (See Title XI § 1121 (4), 12 U.S.C.
3350.)

Federal financial institutions regulatory
agencies: Refers to the Board of Governors of
the Federal Reserve System, the Federal
Deposit Insurance Corporation, the Office of
the Comptroller of the Currency, and the
National Credit Union Administration. (See
Title XI § 1121 (6), 12 U.S.C. 3350.)

Home State agency: As referenced herein,
State agency or agencies that grant an
appraiser a licensed or certified credential.
Residency in the home State is not required.
Appraisers may have more than one home
State agency.

Non-federally recognized credentials or
designations: Refers to any State appraiser
credential or designation other than State
licensed, certified residential or certified
general classifications, and trainee and
supervisor classifications as defined in Policy
Statement 1, and which is not recognized by
the Federal regulators for purposes of their
appraisal regulations.

Real estate related financial transaction:
Any transaction involving:

(a) The sale, lease, purchase, investment in
or exchange of real property, including
interests in property, or the financing thereof;

(b) the refinancing of real property or
interests in real property; and

(c) the use of real property or interests in
property as security for a loan or investment,
including mortgage-backed securities.

(See Title XI §1121 (5), 12 U.S.C. 3350.)

State: Any State, the District of Columbia,
the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, Guam, and the United States Virgin
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Islands. (American Samoa does not have a
Program.)

State board: As referenced herein, “State
board” means a group of individuals (usually
appraisers, bankers, consumers, and/or real
estate professionals) appointed by the
Governor or a similarly positioned State
official to assist or oversee State Programs. A
State agency may be headed by a board,
commission or an individual.

Uniform Standards of Professional
Appraisal Practice (USPAP): Refers to
appraisal standards promulgated by the
Appraisal Standards Board of the Appraisal
Foundation establishing minimum
requirements for development and reporting
of appraisals, including real property
appraisal. Title XI requires appraisals
prepared by State certified and licensed
appraisers to be performed in conformance
with USPAP.

* * * * *

Dated: May 2, 2013.
By the Appraisal Subcommittee.
Darrin Benhart,
Vice Chairman.
[FR Doc. 2013-12551 Filed 5—-24-13; 8:45 am]
BILLING CODE P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The applications will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank

indicated or the offices of the Board of
Governors not later than June 21, 2013.

A. Federal Reserve Bank of Dallas (E.
Ann Worthy, Vice President) 2200
North Pearl Street, Dallas, Texas 75201—
2272:

1. Commercial Bancshares, Inc., El
Campo, Texas; to merge with City State
Bancshares, Inc., and thereby indirectly
acquire City State Bank, both in
Palacios, Texas.

Board of Governors of the Federal Reserve
System, May 22, 2013.

Michael J. Lewandowski,

Assistant Secretary of the Board.

[FR Doc. 2013-12553 Filed 5—-24-13; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Solicitation of Nominations for
Membership on the National Vaccine
Advisory Committee

AGENCY: Office of the Assistant
Secretary for Health, Office of the
Secretary, Department of Health and
Human Services.

ACTION: Notice.

Authority: 42 U.S.C. 300aa-5, Section 2105
of the Public Health Service (PHS) Act, as
amended. The Committee is governed by the
provisions of Public Law 92-463, as
amended (5 U.S.C. Appendix 2), which sets
forth standards for the formation and use of
advisory committees.

SUMMARY: The National Vaccine
Program Office (NVPO), a program
office within the Office of the Assistant
Secretary for Health, Department of
Health and Human Services (HHS), is
soliciting nominations of qualified
candidates to be considered for
appointment as members to the National
Vaccine Advisory Committee (NVAC).
The activities of this Committee are
governed by the Federal Advisory
Committee Act (FACA). Management
support for the activities of this
Committee is the responsibility of the
NVPO.

Consistent with the National Vaccine
Plan, the Committee advises and makes
recommendations to the Assistant
Secretary for Health in his capacity as
the Director of the National Vaccine
Program, on matters related to the
Program’s responsibilities. Specifically,
the Committee studies and recommends
ways to encourage the availability of an
adequate supply of safe and effective
vaccination products in the United
States; recommends research priorities
and other measures to enhance the
safety and efficacy of vaccines. The
Committee also advises the Assistant

Secretary for Health in the
implementation of Sections 2102 and
2103 of the PHS Act; and identifies
annually the most important areas of
government and non-government
cooperation that should be considered
in implementing Sections 2102 and
2103 of the PHS Act.

DATES: All nominations for membership
on the Committee must be received no
later than 5:00 p.m. EDT on June 30,
2013, at the address listed below.
ADDRESSES: All nominations should be
mailed or delivered to: Bruce Gellin,
M.D., M.P.H., Executive Secretary,
NVAG, Office of the Assistant Secretary
for Health, Department of Health and
Human Services, 200 Independence
Avenue SW., Room 715-H, Hubert H.
Humphrey Building, Washington, DC
20201.

FOR FURTHER INFORMATION CONTACT: Mr.
Guillermo Avilés-Mendoza, J.D., LL.M.,
Public Health Advisor, National Vaccine
Program Office, Department of Health
and Human Services, 200 Independence
Avenue SW., Room 739G.4, Hubert H.
Humphrey Building, Washington, DC
20201; (202) 205-2982; nvpo@hhs.gov.

A copy of the Committee charter
which includes the Committee’s
structure and functions as well as a list
of the current membership can be
obtained by contacting Mr. Avilés-
Mendoza or by accessing the NVAGC
Web site at: www.hhs.gov/nvpo/nvac.
SUPPLEMENTARY INFORMATION: Committee
Function, Qualifications, and
Information Required: As part of an
ongoing effort to enhance deliberations
and discussions with the public on
vaccine and immunization policy,
nominations are being sought for
interested individuals to serve on the
Committee. Individuals selected for
appointment to the Committee will
serve as voting members. The NVAC
consists of 17 voting members. The
Committee is composed of 15 public
members, including the Chair, and two
representative members. Public
members shall be selected from
individuals who are engaged in vaccine
research or the manufacture of vaccines,
or who are physicians, members of
parent organizations concerned with
immunizations, representatives of state
or local health agencies or public health
organizations. Representative members
shall be selected from the vaccine
manufacturing industry who are
engaged in vaccine research or the
manufacture of vaccines. Individuals
selected for appointment to the
Committee can be invited to serve terms
of up to four years.

All NVAC members are authorized to
receive the prescribed per diem
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allowance and reimbursement for travel
expenses that are incurred to attend
meetings and conduct authorized
Committee-related business, in
accordance with Standard Government
Travel Regulations. Individuals who are
appointed to serve as public members
are authorized also to receive
honorarium for attending Committee
meetings and to carry out other
authorized Committee-related business.
Individuals who are appointed to serve
as representative members for a
particular interest group or industry are
not authorized to receive honorarium
for the performance of these duties.

This announcement is to solicit
nominations of qualified candidates to
fill positions on the NVAC that are
scheduled to be vacated in the public
member category. The positions are
scheduled to be vacated during the
calendar year 2013.

Nominations

In accordance with the charter,
persons nominated for appointment as
members of the NVAC should be among
authorities knowledgeable in areas
related to vaccine safety, vaccine
effectiveness, and vaccine supply.
Nominations should be typewritten. The
following information should be
included in the package of material
submitted for each individual being
nominated for consideration: (1) A letter
of nomination that clearly states the
name and affiliation of the nominee, the
basis for the nomination (i.e., specific
attributes which qualify the nominee for
service in this capacity); and a statement
that the nominee is willing to serve as
a member of the Committee (2) the
nominator’s name, address and daytime
telephone number, home and/or work
address, telephone number, and email
address; and (3) a current copy of the
nominee’s curriculum vitae.

Individuals can nominate themselves
for consideration of appointment to the
Committee. All nominations must
include the required information.
Incomplete nominations will not be
processed for consideration. The letter
from the nominator and certification of
the nominated individual must bear
original signatures; reproduced copies
of these signatures are not acceptable.
Applications cannot be submitted by
facsimile. The names of Federal
employees should not be nominated for
consideration of appointment to this
Committee. The Department makes
every effort to ensure that the
membership of HHS Federal advisory
committees is fairly balanced in terms of
points of view represented and the
committee’s function. Every effort is
made to ensure that a broad

representation of geographic areas,
gender, ethnic and minority groups, and
the disabled are given consideration for
membership on HHS Federal advisory
committees. Appointment to this
committee shall be made without
discrimination on the basis of age, race,
ethnicity, gender, sexual orientation,
disability, and cultural, religious, or
socioeconomic status.

The Standards of Ethical Conduct for
Employees of the Executive Branch are
applicable to individuals who are
appointed as public members of Federal
advisory committees. Individuals
appointed to serve as public members of
Federal advisory committees are
classified as special Government
employees (SGEs). SGEs are
Government employees for purposes of
the conflict of interest laws. Therefore,
individuals appointed to serve as public
members of NVAC are subject to an
ethics review. The ethics review is
conducted to determine if the
individual has any interests and/or
activities in the private sector that may
conflict with performance of their
official duties as a member of the
Committee. Individuals appointed to
serve as public members of the
Committee will be required to disclose
information regarding financial
holdings, consultancies, and research
grants and/or contracts.

Dated: May 21, 2013.
Bruce Gellin,

Executive Secretary, National Vaccine
Advisory Committee, Deputy Assistant
Secretary for Health, Director, National
Vaccine Program Office.

[FR Doc. 2013-12598 Filed 5-24-13; 8:45 am)]
BILLING CODE 4150-28-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60-Day-13-13TD]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call 404-639-7570 or send
comments to Ron Otten, 1600 Clifton

Road, MS-D74, Atlanta, GA 30333 or
send an email to omb@cdc.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Written comments should
be received within 60 days of this
notice.

Proposed Project

“So What? Telling a Compelling
Story” Template—New—Office of
Public Health Preparedness and
Response (OPHPR), Centers for Disease
Control and Prevention (CDC).

Background and Brief Description

Background: Stories are difficult to
gather and track; therefore, OPHPR must
use a creative method to collect relevant
stories on the impacts of the Public
Health Emergency Preparedness (PHEP)
grant in state and local health
departments and at the community
level. Several resources and tools exist
within CDC and partner organizations to
share stories but the stories tend to be
dated or already used in another
capacity. OPHPR must be proactive in
leveraging this template to collect new,
timely anecdotes, described as “leads”
in the rest of this notice, versus full
stories, in order to describe the current
successes and challenges public health
officials face implementing the PHEP
grant and associated activities.

CDC requests Office of Management
and Budget (OMB) approval to collect
information for three years.

Description: The storytelling template
is a single page, double-sided guide for
storytellers, described as “‘sources” in
the remainder of this notice. With this
tool, developers intend to dramatically
reduce the burden on respondents and
employees who may otherwise engage
in complete story development with
each new event. In this manner, staff
may tease out pertinent and timely leads
for potential development at a later date
based on the needs of leadership.
Development of a complete story from
this template will occur with a small
percentage of the leads. The text
specifically requested is the source’s
name, telephone number, email address,
organization, job title, the topic of the
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compelling story, a headline, and up to
three key bullet points. The intent of
this template is to guide the
development of bullets and headlines
describing successes, impacts, and other
funding-related activities.

The goals of these leads are shaped by
four topics:

1. Showcasing the nature of the
preparedness and response challenge:
Something observed at ground level that
clearly illustrates why preparedness and
response work is necessary.

2. lllustrating the public health
contribution: Examples that prove
public health preparedness and

response not only makes a difference,
but also describe the unique approach
public health brings to emergency
response.

3. Supporting the evidence-base:
Examples that compliment qualitative
research on evidence based
interventions.

4. Demonstrating return on
investment: Leads describing awareness
of how funds are used and
demonstrating fiscal responsibility and
transparency. OPHPR representatives
intend to collect story leads from a
variety of sources including CDC Field
Staff, state health officers, local health

department directors, preparedness
planners, non-public health
preparedness and response partners, the
public and volunteer group members.
The developers plan to leverage existing
communications channels if the leads
are used or developed into more lengthy
stories. Just as stories are used currently,
leads from this template will be
potentially used in congressional
inquiries, leadership presentations,
annual reports, and CDC OPHPR Web

sites.

There are no costs to respondents
other than their time.

ESTIMATED ANNUALIZED BURDEN HOURS

No. of Avg. burden
Type of respondents Form name res'p\)lc?ﬁgénts responses per per?response TOE%I Etjsr?en
respondent (in hrs.) :
CDC Field Staff, state health officers, local | “So What? Telling a 100 1 30/60 50
health department directors, preparedness Compelling Story”.
planners, non-public health preparedness and
response partners, the public and volunteer
group members.
CDC Field Staff, state health officers, local | So What? Telling a 30 1 1.5 45
health department directors, preparedness Compelling Story fol-
planners, non-public health preparedness and low-up questions.
response partners, the public and volunteer
group members.
TOMAL e nis | eeeeee e e e snees | seeesreeseeeseesinees | eesieeesee e seeans | eeseesaee e 95
Ron A. Otten, initiative, funded by the Children’s and site-specific evaluations of two PII

Director, Office of Scientific Integrity, Office
of the Associate Director for Science, Office
of the Director, Centers for Disease Control
and Prevention.

[FR Doc. 2013—-12480 Filed 5-24—13; 8:45 am|
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Submission for OMB Review;
Comment Request

Title: Permanency Innovations
Initiative Evaluation: Phase 2.

OMB No.: 0970-0408.

Description: The Administration for
Children and Families (ACF), U.S.
Department of Health and Human
Services (HHS) intends to collect data
for an evaluation of the Permanency
Innovations Initiative (PII). This 5-year

Bureau (CB) within ACF, is intended to
build the evidence base for innovative
interventions that enhance well-being
and improve permanency outcomes for
particular groups of children and youth
who are at risk for long-term foster care
and who experience the most serious
barriers to timely permanency. The CB
funded six grantees to identify local
barriers to permanent placement and
implement innovative strategies that
mitigate or eliminate those barriers and
reduce the likelihood that children will
remain in foster care for 3 years or
longer. In addition, evaluation plans
were developed to support rigorous site-
specific and cross-site studies to
document the implementation and
effectiveness of the grantees’ projects
and the initiative overall.

Data collection for the PII evaluation
includes a number of components being
launched at different points in time.
Phase 1 included data collection for a
cross-site implementation evaluation

ANNUAL BURDEN ESTIMATES

grantees (Washoe County, Nevada, and
the State of Kansas). Phase 1 data
collection was approved in August 2012
(OMB #0970-0408). Phase 2 includes
data collection for site-specific
evaluations of two PII grantees: Illinois
Department of Children and Family
Services (DCFS); and the Los Angeles
Gay and Lesbian Center’s Recognize
Intervene Support Empower (RISE)
project. A third phase of the study will
include data collection for a cross-site
cost study, additional data collection
components for the RISE project, and
data collection for California
Department of Social Services’
California Partnership for Permanency
(CAPP) project. Data for the evaluations
will be collected through surveys of
children, youth, foster parents,
guardians, biological parents, and
caseworkers and other agency staff.
Respondents: Children/youth and
their parents or foster caregivers,
caseworkers and other agency staff.

Annual Number of Average
Instrument number of responses per burden hours bTJ?éa(‘a!ﬁnhnc;Juarls
respondents respondent per response
DCFS Biological Parent Study Contact Form .................. 1 173 A 17
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ANNUAL BURDEN ESTIMATES—Continued

Annual Number of Average
Instrument number of responses per burden hgours b-lrJ?(tjiJﬁnhn&?rls
respondents respondent per response
DCFS Biological Parent Interview ..........cccccooereeniriencniecnnenne. 173 2 .25 86
DCFS Youth and Foster Parent Study Contact Form ............. 1 228 A 23
DCFS Foster Parent INterview ........ccccoeceeiieeiiienieeieeneeeiene 228 2 .75 342
DCFS Youth INterview ........ccccoeviiriiiiniiiiee e 228 2 .75 342
(D10 S o T8 (o[- o O RO BRSSPSR 810
RISE Staff Pre-Test ....cccocveiiiieiereeereeee e 157 1 .25 39
RISE Staff Post-Test ... e eas 157 1 .25 39
LR ST o 0T o =Y o I O PO B URRRR 78

Estimated Total Annual Burden
Hours: 888

Additional Information: Copies of the
proposed collection may be obtained by
writing to the Administration for
Children and Families, Office of
Planning, Research and Evaluation, 370
L’Enfant Promenade SW., Washington,
DC 20447, Attn: OPRE Reports
Clearance Officer. All requests should
be identified by the title of the
information collection. Email address:
OPREinfocollection@acf.hhs.gov.

OMB Comment: OMB is required to
make a decision concerning the
collection of information between 30
and 60 days after publication of this
document in the Federal Register.
Therefore, a comment is best assured of
having its full effect if OMB receives it
within 30 days of publication. Written
comments and recommendations for the
proposed information collection should
be sent directly to the following: Office
of Management and Budget, Paperwork
Reduction Project, Email:

OIRA SUBMISSION@OMB.EOP.GOV,
Attn: Desk Officer for the
Administration for Children and
Families.

Steven M. Hanmer,

OPRE Reports Clearance Officer.

[FR Doc. 2013-12546 Filed 5-24—13; 8:45 am]
BILLING CODE 4184-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Proposed Information Collection
Activity; Comment Request

Title: Parents and Children Together
(PACT) Evaluation.

OMB No.: 0970-0403.

Description: The Office of Planning,
Research, and Evaluation (OPRE),
Administration for Children and
Families (ACF), U.S. Department of
Health and Human Services (HHS), is
proposing data collection activity as

part of the Parents and Children
Together (PACT) Evaluation. The
objective of the PACT evaluation is to
document and provide initial
assessment of selected Responsible
Fatherhood and Healthy Marriage grant
programs that were authorized under
the 2010 Claims Resolution Act. This
information will be critical to informing
decisions related to future investments
in programming as well as the design
and operation of such services.

PACT is utilizing three major,
interrelated evaluation strategies:
Impact evaluation; implementation
evaluation; and qualitative evaluation.
To collect data for these strategies, four
instruments have been approved to-
date, and 14 new instruments are under
review as of the publish date of this
notice.

Instruments approved to-date:

(1) Selecting Study Grantees
(discussions with program and partner
organization staff)—APPROVED April
20, 2012.

(2) Introductory Script (for RF
program staff to discuss with program
applicants)—APPROVED October 31,
2012.

(3) Baseline Survey (for RF study
participants)}—APPROVED October 31,
2012.

(4) RF study Management Information
System (MIS)}—APPROVED October 31,
2012.

Instruments under review at publish
date of this notice:

(5) Introductory Script (for HM
program staff to discuss with program
applicants).

(6) Baseline Survey (for HM study
participants).

(7) HM study Management
Information System (MIS) (8) Semi-
structured interview topic guide (for
program staff).

(9) On-line survey (for program staff).

(10) Telephone interview guide (for
program staff at referral organizations).

(11) On-line Working Alliance
Inventory (for program staff and
participants).

(12) Focus group discussion guide (for
program participants).

(13) Telephone interview guide (for
program dropouts).

(14) In-person, in-depth interview
guide (for program participants).

(15) Telephone check-in guide (for
program participants).

(16) Semi-structured interview topic
guide (for program staff).

(17) Focus group discussion guide (for
program participants).

(18) Questionnaire (for program
participants in focus groups).

This 60-Day Federal Register Notice
covers two new instruments:

(19) Follow-up Survey (for RF study
participants).

(20) Follow-up Survey (for HM study
participants).

Respondents: Program applicants,
program participants, program staff, and
staff at referral agencies.

Annual Burden Estimates

Some burden has already been
approved for this study, and the
instruments are still in use.

ANNUAL BURDEN—ALREADY
APPROVED

Total annual

Evaluation component burden hours

Site Selection .........cccceeeuneee. 50
Impact Study .........cccvneenne 4235
Total e 4285

Some burden is currently under
review, as of the date of this
publication.

ANNUAL BURDEN—CURRENTLY UNDER
REVIEW

Total annual

Evaluation component burden hours

Impact Study .......cccccoeeveeenen. 8731
Implementation/Qualitative

StUAY o 1000

Total oo 8831
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This current 60-Day Federal Register
Notice covers two new instruments:
ANNUAL BURDEN: CURRENT REQUEST
Average
Annual Number of
Activity/respondent number of responses per br%?egnggr J&?ér?ﬂ%ﬂ?ls
respondents respondent p
(hours)
IMPACT
Responsible Fatherhood Grantee Impact Evaluation
(19) Follow-up survey:
Study PartiCIPANES .....ooveeiiieiiie e e 1,600 1 0.75 1,200
Healthy Marriage Grantee Impact Evaluation
(20) RF study MIS:
Study PartiCiPANTS .....cccveiiiiiiii i 1,600 1 0.75 1,200
LI} - | U RSO ERROOOURURRRRRROPTINY 2,400

Estimated Total Annual Burden Hours
(for instruments previously approved
and currently in use, instruments
currently under review, and those
associated with this 60-Day Notice):
15,516.

In compliance with the requirements
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Administration for Children and
Families is soliciting public comment
on the specific aspects of the
information collection described above.
Copies of the proposed collection of
information can be obtained and
comments may be forwarded by writing
to the Administration for Children and
Families, Office of Planning, Research
and Evaluation, 370 L’Enfant
Promenade SW., Washington, DC 20447,
Attn: OPRE Reports Clearance Officer.
Email address:
OPREinfocollection@acf.hhs.gov. All
requests should be identified by the title
of the information collection.

The Department specifically requests
comments on (a) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection tech