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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520
[Docket No. FDA-2013-N-0002]

Oral Dosage Form New Animal Drugs;
Clindamycin; Enrofloxacin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval actions for new animal drug
applications (NADAs) and abbreviated
new animal drug applications
(ANADAs) during April 2013. FDA is
also informing the public of the
availability of summaries for the basis of
approval and of environmental review
documents, where applicable.

DATES: This rule is effective May 22,
2013.

FOR FURTHER INFORMATION CONTACT:
George K. Haibel, Center for Veterinary
Medicine (HFV-6), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-276-9019,
george.haibel@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: FDA is
amending the animal drug regulations to
reflect approval actions for NADAs and
ANADASs during April 2013, as listed in
table 1. In addition, FDA is informing
the public of the availability, where
applicable, of documentation of

environmental review required under
the National Environmental Policy Act
(NEPA) and, for actions requiring
review of safety or effectiveness data,
summaries of the basis of approval (FOI
Summaries) under the Freedom of
Information Act (FOIA). These public
documents may be seen in the Division
of Dockets Management (HF A—305),
Food and Drug Administration, 5630
Fishers Lane, Rm. 1061, Rockville, MD
20852, between 9 a.m. and 4 p.m.,
Monday through Friday. Persons with
access to the Internet may obtain these
documents at the CVM FOIA Electronic
Reading Room: http://www.fda.gov/
AboutFDA/CentersOffices/
OfficeofFoods/CVM/
CVMFOIAElectronicReadingRoom/
default.htm.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

TABLE 1—ORIGINAL AND SUPPLEMENTAL NADAS AND ANADAS APPROVED DURING APRIL 2013

NADA/ New animal drug product . 21 CFR FOIA NEPA
ANADA Sponsor hame © Action Section summary | review
200-538 ... | Cross Vetpharm Group Ltd., | CLINDAMED (clindamycin Original approval as a ge- 520.447 | yes ........... CE.
Broomhill Rd., Tallaght, hydrochloride) Oral Drops. neric copy of NADA 135-
Dublin 24, Ireland. 940.
200-551 ... | Putney, Inc., 400 Congress Enrofloxacin Flavored Tab- Original approval as a ge- 520.812 | yes ........... CE".
St., Suite 200, Portland, lets. neric copy of NADA 140—
ME 04101. 441.

1The Agency has determined under 21 CFR 25.33 that this action is categorically excluded (CE) from the requirement to submit an environ-
mental assessment (EA) or an environmental impact statement (EIS) because it is of a type that does not individually or cumulatively have a sig-

nificant effect on the human environment.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.447 [Amended]

m 2. In paragraph (b) of § 520.447,
remove ‘“‘and” and add ¢, and 061623”
after “058829”".

m 3. Revise §520.812 to read as follows:

§520.812 Enrofloxacin.

(a) Specifications. Each tablet
contains 22.7, 68.0, or 136.0 milligrams
(mg) of enrofloxacin.

(b) Sponsors. See Nos. 000859 and
026637 in § 510.600(c) of this chapter.

(c) Conditions of use in dogs and
cats—(1) Amount. Administer orally as
a single, daily dose or divided into two
equal doses at 12-hour intervals.

(i) Dogs. 5 to 20 mg per kilogram (/kg)
(2.27 to 9.07 mg per pound (/1b)) of body
weight.

(ii) Cats. 5 mg/kg (2.27 mg/1lb) of body
weight.

(2) Indications for use. For the
management of diseases associated with
bacteria susceptible to enrofloxacin.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian. Federal law
prohibits the extralabel use of this drug
in food-producing animals.

Dated: May 16, 2013.

Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2013—-12134 Filed 5-21-13; 8:45 am]
BILLING CODE 4160-01-P
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DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1202, 1204, 1206, 1207,
1210, 1218, 1220, 1243, and 1290

[Docket No. ONRR-2011-0022]
[DS63610300 DR2PS0000.CH7000
134D0102R2]

RIN 1012-AA09

Amendments to ONRR’s Remaining
OMB-Approved Forms and Acronyms
To Reflect Reorganization

AGENCY: Office of Natural Resources
Revenue (ONRR), Office of the
Secretary, Interior.

ACTION: Direct final rule.

SUMMARY: On May 19, 2010, the
Secretary of the Interior separated and
reassigned responsibilities previously
performed by the former Minerals
Management Service (MMS) to three
separate organizations. As part of this
reorganization, on October 1, 2010, the
Secretary established the Office of
Natural Resources Revenue (ONRR)
within the Office of the Assistant
Secretary—Policy, Management and
Budget (PMB). At the same time, ONRR
initiated a CFR chapter reorganization.
This direct final rule amends the
remaining Office of Management and
Budget (OMB) approved form numbers
for information collection requirements
and corresponding technical corrections
to part and position titles, agency
names, and acronyms.

DATES: This rule is effective on May 22,
2013.

FOR FURTHER INFORMATION CONTACT: For
questions on technical issues, contact
Armand Southall, Regulatory Specialist,
ONRR, telephone (303) 231-3221; or
email armand.southall@onrr.gov. You
may obtain a paper copy of this rule by
contacting Mr. Southall by phone or
email.

SUPPLEMENTARY INFORMATION:

I. Background

On May 19, 2010, by Secretarial Order
No. 3299, the Secretary of the
Department of the Interior (Secretary)
announced the restructuring of MMS.
On June 18, 2010, by Secretarial Order
No. 3302, the Secretary announced the
name change of MMS to the Bureau of
Ocean Energy Management, Regulation,
and Enforcement (BOEMRE). By these
orders, the Secretary separated and
reassigned the responsibilities
previously performed by the former
MMS to three separate organizations:
the Office of Natural Resources
Revenue, the Bureau of Ocean Energy

Management (BOEM), and the Bureau of
Safety and Environmental Enforcement
(BSEE). ONRR is responsible for the
royalty management functions of the
former MMS’s Minerals Revenue
Management Program.

II. Explanation of Amendments

In this direct final rule, ONRR merely
amends its remaining OMB-approved
form numbers for information collection
requests listed in certain parts of title 30
CFR, chapter XII. ONRR does not make
any substantive changes in this direct
final rule to the regulations or
requirements in chapter XII. We also
merely make any necessary
corresponding technical corrections to
part and position titles, agency names,
and acronyms. This rule will not have
any effect on the rights, obligations, or
interests of any affected parties. Thus,
under 5 U.S.C. 553(b)(B), ONRR, for
good cause, finds that notice and
comment on this rule are unnecessary
and contrary to the public interest.
Additionally, because this document is
a “rule(. . .) of agency organization,
procedure or practice” under 5 U.S.C.
553(b)(A), this document is, in any
event, exempt from the notice and
comment requirements of 5 U.S.C.
553(b). Lastly, because this non-
substantive rule makes no changes to
the legal obligations or rights of any
affected parties, and because it is in the
public interest for this rule to be
effective as soon as possible, ONRR
finds that good cause exists under 5
U.S.C. 553(d)(3) to make this rule
effective immediately upon publication
in the Federal Register rather than 30
days after publication.

As noted, this direct final rule amends
the following 30 CFR parts and the
related existing subparts:

e Part 1202—Royalties

e Part 1204—Alternatives for
Marginal Properties

e Part 1206—Product Valuation

e Part 1207—Sales Agreements or
Contracts Governing the Disposal of
Lease Products

e Part 1210—Forms and Reports

e Part 1218—Collection of Royalties,
Rentals, Bonuses, and Other Monies
Due the Federal Government

e Part 1220—Accounting Procedures
For Determining Net Profit Share
Payment For Outer Continental Shelf
Oil and Gas Leases

e Part 1243—Suspensions Pending
Appeal and Bonding—Office of Natural
Resources Revenue

e Part 1290—Appeal Procedures

The following sections explain further
these amendments to the regulations:

Subchapter A—Natural Resources
Revenue

A. Part 1202—Royalties

We are revising part 1202, subparts G,
D, and H.

Acronyms, Agency Names, OMB-
approved Form Numbers, and Section
Numbers. We are amending sections to
replace ‘“Bureau of Ocean Energy
Management, Regulations, and
Enforcement” with “Bureau of Ocean
Energy Management” or “Bureau of
Safety and Environmental Enforcement”
and “BOEMRE” with “BOEM” or
“BSEE,” respectively. We also are
amending our OMB-approved form
numbers, listed in this part, to replace
“MMS” with “ONRR” as we complete
our form update process. In addition,
we are correcting a misprinted section
number from §202.350 to § 1202.350
due to reorganizing and repromulgating
our regulations in chapter XII, title 30
CFR.

B. Part 1204—Alternatives for Marginal
Properties

We are revising part 1204, subpart C.

Acronym, OMB-approved Form
Numbers, and Section Numbers. We are
updating this subpart to replace
references of “BOEMRE” with “BOEM.”
We also are amending OMB-approved
form numbers, listed in this part, to
replace “MMS”” with “ONRR” as we
complete our form-update process. We
also are revising § 1204.215 in Plain
Language to meet the criteria of
Executive Orders 12866 and 12988, and
the Presidential Memorandum dated
June 1, 1998, which require us to write
all rules so that the public can read
them more clearly and consistently.
This revision makes no substantive
changes as previously stated in Section
II, Explanation of Amendments, of this
rule. In addition, we are correcting
referenced section numbers due to
reorganizing and repromulgating our
regulations in chapter XII, title 30 CFR.

C. Part 1206—Product Valuation

We are revising part 1206, subparts B,
C,D,E,F, H,and J.

Acronyms, Definitions, OMB-
approved Form Numbers, and Section
Numbers. We are amending the OMB-
approved form numbers, listed in this
part, to replace “MMS” with “ONRR” as
we complete our form-update process.
We also are amending this part to
replace references of “BOEMRE”” with
“BOEM” or “BSEE,” depending on the
context. We also are adding new
definitions, “BOEM” and “BSEE,” into
§§1206.101 and 1206.151 and
amending § 1206.364(d) to remove
“subpart B.” In addition, we are
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correcting referenced part and section
numbers due to reorganizing and
repromulgating our regulations in
chapter XII, title 30 CFR.

D. Part 1207—Sales Agreements or
Contracts Governing the Disposal of
Lease Products

We are revising part 1207, subpart A.

Acronyms, Addresses, Agency Names,
and Sections. In paragraph (a) of
§1207.1, we removed the first sentence
and replaced it with sentences rewritten
in Plain Language. Also, in paragraph
(b) of § 1207.1, we are rewriting the
paragraph in Plain Language to include
ONRR’s address and the OMB control
number. We also are amending sections
to replace “Bureau of Ocean Energy
Management, Regulations, and
Enforcement (BOEMRE)” with “Bureau
of Ocean Energy Management (BOEM)”
and “BOEMRE” with “BOEM.” In
addition, we are adding ‘“Bureau of
Safety and Environmental Enforcement
to §1207.5 so that BSEE will receive
copies of all sales contracts, agreements,
etc.

E. Part 1210—Forms and Reports

’s

We are revising part 1210, subparts A,
B,C, D, E, and H.

OMB-approved Form Numbers.
Currently, 30 CFR 1210.10 contains a
list of information collections that OMB
approved prior to ONRR’s separation
from BOEMRE. In this rule, we are
providing, under 30 CFR 1210.10, an
updated information collection requests
(ICR) table showing the OMB-approved
form numbers for current ICRs. We are
amending the OMB-approved form
numbers, listed in this part, to replace
“MMS” with “ONRR” as we complete
our form-update process. We also are
correcting § 1210.205 to label the first
paragraph as “(a).” In addition, we are
revising § 1210.353 in Plain Language.

F. Part 1218—Collection of Royalties,
Rentals, Bonuses, and Other Monies
Due the Federal Government

We are revising part 1218, subparts A,
B,D,E, and H.

Acronyms, Agency Name, OMB-
approved Form Numbers, and Section
Numbers. We are amending sections to
replace “BOEMRE” with ‘“Bureau of
Safety and Environmental Enforcement
(BSEE)” and “BSEE.” We also are
amending the form numbers, listed in
this part, to replace “MMS”’ with
“ONRR” as we complete our form-
update process. In addition, we are
correcting referenced section numbers
due to reorganizing and repromulgating
our regulations in chapter XII, title 30
CFR.

G. Part 1220—Accounting Procedures
for Determining Net Profit Share
Payment for Outer Continental Shelf Oil
and Gas Leases

Acronyms, Agency names, and
Definition. We are amending
subparagraph (1) in the definition of
Capital recovery period in § 1220.002 to
replace ‘“Bureau of Ocean Energy
Management, Regulations, and
Enforcement (BOEMRE)” with ‘“Bureau
of Ocean Energy Management (BOEM).”
We also are amending subparagraph (3)
in the definition of Capital recovery
period in § 1220.002 to replace
“Director” with “BOEM Director.” We
also are deleting the definition of
Director in § 1220.002 because we will
list and identify three different Directors
in the Department of the Interior (DOI)
who we reference in this part. In
addition, we are amending sections to
replace “Director” with “BOEM
Director” or “Bureau of Safety and
Environmental Enforcement (BSEE)
Director”” or “BSEE Director” or “Office
of Natural Resources Revenue (ONRR)
Director” or “ONRR Director.”

H. Part 1243—Suspensions Pending
Appeal And Bonding—Office of Natural
Resources Revenue

We are revising part 1243, subpart A.

Acronym, Agency name, and
Definition. We are amending the
definition of “ONRR bond-approving
officer” in § 1243.3 to replace
‘“Associate Director for Minerals
Revenue Management”” with “Deputy
Director for Office of Natural Resources
Revenue” and “Associate Director”” with
“Deputy Director.” We also are
amending § 1243.8 to replace
“BOEMRE” with “Bureau of Ocean
Energy Management.”

Subchapter B—Appeals
I. Part 1290—Appeal Procedures

We are amending part 1290 by
updating referenced section text to
replace “subpart” with “part”” due to
reorganizing and repromulgating our
regulations in chapter XII, title 30 CFR.

I11. Procedural Matters

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order (E.O.) 12866 provides
that the Office of Information and
Regulatory Affairs (OIRA) will review
all significant rules. OIRA has
determined that this rule is not
significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866, while calling
for improvements in the Nation’s
regulatory system to promote
predictability, to reduce uncertainty,

and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. E.O. 13563
directs agencies to consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public where these
approaches are relevant, feasible, and
consistent with regulatory objectives.
E.O. 13563 emphasizes further that
agencies must base regulations on the
best available science and that the
rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act

DOI certifies that this direct final rule
does not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). This direct
final rule will impact large and small
entities but will not have a significant
economic effect on either because this is
a technical rule renumbering already
approved OMB control numbers,
renaming certain forms, and correcting
corresponding part and position titles,
agency names, and acronyms for
ONRR’s information collection
requirements (ICRs) listed in title 30
CFR, chapter XII, regulations.

Small Business Regulatory Enforcement
Fairness Act

This direct final rule is not a major
rule under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. This direct final rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers;
individual industries; Federal, State, or
local government agencies; or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

This is only a technical rule
renumbering already approved OMB
control numbers, renaming certain
forms, and correcting corresponding
part and position titles, agency names,
and acronyms for ONRR’s information
collection requirements (ICRs) listed in
title 30 CFR, chapter XII, regulations.

Unfunded Mandates Reform Act

This direct final rule does not impose
an unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. This
direct final rule does not have a
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significant or unique effect on State,
local, or tribal governments or the
private sector. We are not required to
provide a statement containing the
information that the Unfunded
Mandates Reform Act (2 U.S.C. 1531 et
seq.) requires because this is a technical
rule renumbering already approved
OMB control numbers, renaming certain
forms, and correcting corresponding
part and position titles, agency names,
and acronyms for ONRR’s ICRs.

Takings (E.O. 12630)

Under the criteria in section 2 of
Executive Order 12630, this direct final
rule does not have any significant
takings implications. This direct final
rule applies to Outer Continental Shelf
(OCS), Federal onshore, and Indian
onshore leases. It does not apply to
private property. This direct final rule
does not require a Takings Implication
Assessment.

Federalism (E.O. 13132)

Under the criteria in section 1 of
Executive Order 13132, this direct final
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism summary impact
statement. This is a technical rule
renumbering already approved OMB
control numbers, renaming certain
forms, and correcting corresponding
part and position titles, agency names,
and acronyms for ONRR’s ICRs listed in
title 30 CFR, chapter XII, regulations.
This direct final rule does not require a
Federalism summary impact statement.

Civil Justice Reform (E.O. 12988)

This direct final rule complies With
the requirements of E. O. 12988 for the
reasons outlined in the following
paragraphs.

a. This rule meets the criteria of
section 3(a), which requires that we
review all regulations to eliminate errors
and ambiguity and to write them to
minimize litigation.

b. This rule meets the criteria of
section 3(b)(2), which requires that we
write all regulations in clear language
with clear legal standards.

Consultation With Indian Tribes (E.O.
13175 and Department policy)

DOI strives to strengthen its
government-to-government relationship
with Indian Tribes through a
commitment to consultation with Indian
Tribes and recognition of their right to
self-governance and tribal sovereignty.
Under DOT’s consultation policy and the
criteria in Executive Order 13175, we
have evaluated this direct final rule and
determined that it has no substantial
direct effects on federally recognized

Indian tribes. Therefore, we are not
required to complete a consultation
under DOI’s tribal consultation policy.

Paperwork Reduction Act

This direct final rule does not contain
any information collection requirements
and does not require a submission to
OIRA under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. We
are not required to provide a detailed
statement under the National
Environmental Policy Act of 1969
(NEPA) because this rule qualifies for
categorical exclusion under 43 CFR
46.210(i) and the DOI Departmental
Manual, part 516, section 15.4.D: “(i)
Policies, directives, regulations, and
guidelines: that are of an administrative,
financial, legal, technical, or procedural
nature.” We have also determined that
this rule is not involved in any of the
extraordinary circumstances listed in 43
CFR 46.215 that would require further
analysis under NEPA. The procedural
changes resulting from these
amendments have no consequences
with respect to the physical
environment. This rule will not alter in
any material way natural resource
exploration, production, or
transportation.

Information Quality Act

In accordance with the Information
Quality Act, DOI has issued guidance
regarding the quality of information that
it relies on for regulatory decisions. This
guidance is available on DOI's Web site
atlhttp://www.doi.gov/ocio

[[nformation management/iq.cim]

Effects on the Energy Supply (E.O.
13211)

This direct final rule is not a
significant energy action under the
definition in E.O. 13211, and, therefore,
it does not require a Statement of Energy
Effects.

List of Subjects
30 CFR Part 1202

Coal, Continental shelf, Geothermal
energy, Government contracts,
Indians—lands, Mineral royalties, Oil
and gas exploration, Public lands—
mineral resources, Reporting and
recordkeeping requirements, Sulfur.

30 CFR Part 1204

Accounting and auditing relief,
Barrels of oil equivalent (BOE),
Continental shelf, Federal lease,

Marginal property, Mineral royalties,
Royalty prepayment, Royalty relief.

30 CFR Part 1206

Coal, Continental shelf, Geothermal
energy, Government contracts,
Indians—lands, Mineral royalties, Oil
and gas exploration, Public lands—
mineral resources, Reporting and
recordkeeping requirements.

30 CFR Part 1207

Continental shelf, Government
contracts, Indians—lands, Mineral
royalties, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

30 CFR Part 1210

Continental shelf, Geothermal energy,
Government contracts, Indians—lands,
Mineral royalties, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements, Sulfur.

30 CFR part 1218

Continental shelf, Electronic funds
transfers, Geothermal energy, Indians—
lands, Mineral royalties, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

30 CFR Part 1220

Accounting, Continental shelf,
Government contracts, Mineral
royalties, Oil and gas exploration,
Public lands—mineral resources,
Reporting and recordkeeping
requirements.

30 CFR Part 1243

Administrative practice and
procedure, Government contracts,
Mineral royalties, Public lands—mineral
resources.

30 CFR Part 1290

Administrative practice and
procedure.

Dated: May 9, 2013.
Rhea Suh,

Assistant Secretary, Policy, Management and
Budget.

Authority and Issuance

For the reasons discussed in the
preamble, under the authority provided
by the Reorganization Plan No. 3 of
1950 (64 Stat. 1262) and Secretarial
Order Nos. 3299 and 3302, ONRR
amends parts 1202, 1204, 1206, 1207,
1210, 1218, 1220, 1243, and 1290 of title
30 CFR, chapter XII, subchapters A and
B, as follows:
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PART 1202—ROYALTIES

m 1. The authority citation for part 1202

continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396 et seq., 396a et seq., 2101 et seq.; 30

1701 et seq.; 31 U.S.C. 9701; 43 U.S.C. 130
et seq., 1331 et seq., 1801 et seq.

§1202.350 [Corrected]

m 2. Correctly revise the section
designation for § 201.350 to read

1 §§1202.100, 1202.150, 1202.151, 1202.350,
1202.353 [Amended]

m 3. In the following table, amend part
1202 in the sections indicated in the left
column by removing the text in the
center column and adding in its place

U.S.C. 181 et seq., 351 et seq., 1001 et seq., §1202.350 the text in the right column:
Amend By removing the reference to: And adding in its place:
§1202.100(B)(1) wovvverveereereeeecene Bureau of Ocean Energy Management, Regulations, | Bureau of Safety and Environmental Enforcement
and Enforcement (BOEMRE). (BSEE).
§1202.100 BOEMRE ... BSEE.
§1202.100 BOEMRE .... BSEE.
§1202.150 BOEMRE .... BSEE.
§1202.150 BOEMRE .... BSEE.
§1202.150 BOEMRE .... BSEE.
§1202.151 BOEMRE .... Bureau of Ocean Energy Management (BOEM).
§1202.353 MMS-2014 ... ONRR-2014.
§1202.353 MMS-2014 ... ONRR-2014.
§1202.353 MMS-2014 ... ONRR-2014.
§1202.353 MMS-2014 ONRR-2014.

PART 1204—ALTERNATIVES FOR
MARGINAL PROPERTIES

m 4. The authority citation for part 1204
continues to read as follows:

Authority: 30 U.S.C. 1701 et seq.

§§1204.202, 1204.206, and 1204.210
[Amended]

m 5. In the following table, amend part
1204 in the sections indicated in the left

column by removing the text in the
center column and adding in its place
the text in the right column:

Amend By removing the reference to: And adding in its place:

§1204.202(b)(3) +evvrveerrerrereenrereenees MMS—2014 ..o ONRR-2014.

§1204.202(b)(4) «ocvvrveeeerreeeenreeeenne MMS-2014 ... ONRR-2014.

§1204.202(b)(5) .-verveereerrereenierirenee MMS-2014 .... ONRR-2014.

§1204.202(d)(2) «ovvrveereerreeeerreeeenees MMS-2014 ... ONRR-2014.

§1204.202(€)(2) wo-vvrveereerrereenrereenee §218.54 ......... §1218.54.

§ 1204.206 introductory text ............ §204.1205(b) . §1204.205(b).

§1204.210 introductory text ............ BOEMRE ..o BOEM.

§1204.210(b) .oovveveeeeeieeeeeeee BOEMRE ... BOEM.

§1204.210(c) (two times) ................ BOEMRE ..ottt BOEM.

§1204.215 [Amended]

m 6. Revise § 1204.215 toread as
follows:

§1204.215 Are the information collection
requirements in this subpart approved by
the Office of Management and Budget
(OMB)?

OMB approved the information
collection requirements contained in
this subpart under 44 U.S.C. 3501 et seq.
ONRR identifies the approved OMB
control number in 30 CFR 1210.10.

PART 1206—PRODUCT VALUATION

m 7. The authority citation for part 1206
continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396 et seq., 396a et seq., 2101 et seq.; 30
U.S.C. 181 et seq., 351 et seq., 1001 et seq.,
1701 et seq.; 31 U.S.C. 9701; 43 U.S.C. 1301
et seq., 1331 et seq., and 1801 et seq.

§§1206.51, 1206.56, 1206.57, 1206.101,
1206.109, 1206.110, 1206.111, 1206.112,
1206.114, 1206.115, 1206.116, 1206.117,
1206.119, 1206.120, 1206.151, 1206.152,
1206.153, 1206.154, 1206.156, 1206.157,
1206.158, 1206.159, 1206.172, 1206.174,
1206.177, 1206.178, 1206.180, 1206.251,
1206.254, 1206.257, 1206.259, 1206.262,
1206.351, 1206.353, 1206.354, 1206.356,
1206.358, 1206.359, 1206.456, 1206.458, and
1206.461 [Amended]

m 8. In the following table, amend part
1206 in the sections indicated in the left
column by removing the text in the
center column and adding in its place
the text in the right column:

Amend By removing the reference to: And adding in its place:
§1206.51, definition of Net ............. MMS=2014 ... ONRR-2014.
§1206.56(D)(2) ..eovvverveeiieereeieceee MMS—4393 ... ONRR-4393.
§1206.57(a)(1)(i) (two times) .. MMS—4110 .... ONRR-4110.
§1206.57(b)(1) (two times) ............. MMS—-4110 .... ONRR-4110.
§1206.57(c)(1)(i) (two times) .......... MMS—4110 ONRR-4110.
§1206.57(c)(1)(i) (two times) .......... MMS—2014 ... ONRR-2014.
§1206.57(c)(1)(ii) MMS—-4110 .... ONRR-4110.
§1206.57(c)(1)(iii) MMS—4110 ... ONRR-4110.
§1206.57(c)(2)(i) (two times) .......... MMS—-4110 ONRR-4110.
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Amend

By removing the reference to:

And adding in its place:

§1206.57(c)(2)(i) (two times)
§1206.57(c)(2)(ii)
§1206.57(c)(2)(iii) (three times)
§1206.57(c)(2)(iv)
§1206.57(c)(2)(vi)
§1206.57(c)(4)
§1206.57(d)(1)
§1206.57(e)(1) (two times)
§1206.101, definition of Field
§1206.101, definition of Gathering
§1206.101, definition of Netting
§1206.109(c)(2)
§1206. 109(e)
§1206.110(e
§1206.110(
§1206.110(
§1206.111(l

(I

(

§1206.111
§1206.112
§1206.114
§1206.115(a)
§1206.116(a)
§1206.116(b)
§1206.117(a)
§1206.117(a)
§1206.117(b)
§1206.119(a)
§1206.119(b) .
§1206.1 19(0)
§1206.120 .
§1206.120
§1206.151, definition of Field
§1206.151, definition of Gathering
§1206.151, definition of Netting
§1206.152(e)(3)
§1206.153(e)(3
§1206.154(a)(1)
§1206.154(a
§1206.154(
§1206.156(
§1206.156(
§1206.157(a
(
(

§1206.157(a
§1206.157(b
§1206.157(b
§1206.157(c)
§1206.157(c)
§1206.157(d)
§1206.157(e)

)

)

§1206.157(e)(2)
§1206.157(e
§1206.157(f)(1) (two times) ....
§1206.158(c)(3)
§1206.158(e
§1206.159(a
§1206.159(a
§1206.159(b)
§1206.159(c)
§1206.159(c)
§1206.159(d)
§1206.159(e)
§1206.159(e)
§1206.159(e)
§1206.172(b)
§1206.172(e)
)
)
)
)
)

§1206.172(e
§1206.172(e
§1206.172(e
§1206.174(a
§1206.174(a
§1206.177(c)
§1206.178(a

(
(
(
(
(
(
(
(
(
(
(
(
(
(
(

)
§1206.178(b)(

MMS-2014

MMS—4110 ....
MMS—4110 ....
MMS—4110 ....

MMS-4110
MMS-2014

MMS-2014 ...
MMS-2014 ...

§218.54 ........

MMS-2014 ...

BOEMRE ....
BOEMRE ....
BOEMRE ....
BOEMRE ....
BOEMRE ....
BOEMRE ....

BOEMRE

MMS—2014 ...

MMS-2014 ...
MMS-2014 ...

BOEMRE ....
BOEMRE ....
BOEMRE ....

MMS—4393 ....
MMS-2014 ...

ONRR’

MMS-2014 ...
MMS-2014 ...
MMS-2014 ...

MMS-2014
MMS-2014

MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS—-4393 ....
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...
MMS-2014 ...

MMS—-4410

30 CFR 206.172(d)

MMS—4411

MMS-2014 ...
MMS—4411 ...
MMS-2014 ...
MMS-2014 ...
MMS—-4393 ....
MMS-2014 ...

MMS-4295

ONRR-2014.
ONRR-4110.
ONRR-4110.
ONRR-4110.
ONRR-4110.
ONRR-2014.
ONRR-2014.
ONRR-2014.

BOEM.
BSEE.

ONRR-2014.
ONRR-4393.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.

BSEE.

ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.

§1218.54.

ONRR-2014.

BSEE.
BSEE.
BSEE.
BOEM.
BOEM.
BOEM.
BSEE.

ONRR-2014.
ONRR-2014.
ONRR-2014.

BSEE.
BSEE.
BSEE.

ONRR-4393.
ONRR-2014.

ONRR's.

ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-4393.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.

ONRR-4410.

30 CFR 1206.172(d).

ONRR-4411.
ONRR-2014.
ONRR-4411.
ONRR-2014.
ONRR-2014.
ONRR-4393.
ONRR-2014.
ONRR-4295.
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By removing the reference to:

And adding in its place:

§1206.178(d)(2)

§1206.178(e) (two times)
§1206.178(f)(1) (two times) ....
§1206.180(a)(1)(i)
§1206.180(b)(1)(ii)
§1206.180(C)(2) wovvrreeeerreeeerrereennes
§1206.180(d) (two times)
§1206.251, definition of Netting
§1206.254
§1206.257(d)
§1206.259(a)(1)
1)
1)
1)(
§1206.259(c)(2)(i

3)

§ 1206.259(a)
§ 1206.259(b)
§ 1206.259(c)

)

(

(

(

(

é

§ 1206.259(d)(1)

§1206.259(e)(1)

§1206.259(¢)(2)

§ 1206.262(a)(1)

§ 1206.262(b)(
(
(
(
(

1)
)i

§1206.262(c)(1
2)(i
1
1

)

)
§1206.262(c)
§1206.262(d)(1)
§1206.262(e)(1) (two times)
§1206.262(e)(2)
§1206.351, definition of Byproduct

transportation allowance.

§1206.353(m)(2)
§1206.354(m)(2) ....
§1206.356(b)(1)(ii) -
§1206.358(d)(1
§1206.359(1)(
§ 1206.456(b)
§1206.456(d)

)

)

)

§1206.456(d
§1206.456(e
§1206.458(a
§ 1206.458(b)
§1206.458(c)
§1206.458(c)
§1206.458(c)
§1206.458(c)
§1206.458(c)
§1206.458(c)
)
)
)
)
)

(two times) ...
(two times)
i) (two times)
i) (two times)
1) e
1) IR

i) (two times)

(
(
(i
(
(i) (two times)
(i
(
(
(vi

§1206.458(c
§1206.458(c

§1206.458(c
§1206.458(c

§1206.458(c
§1206.458(d
§1206.458(e
§1206.458(e
§1206.461(a
§1206.461(a

§1206.461(b
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c
§1206.461(c

§1206.461(d
§1206.461(e
§1206.461(e

) SRR
iii) (three times) ....

|v)

)
)
)
)
)
)
)
)
)
)
)
)
)

= — =

vvvvvvvvvvvvvvvv

MMS-2014

MMS-2014 ...
MMS-2014 ...
MMS-2014 ...

MMS-4109
MMS-2014

MMS-2014 ...

MMS-4430

30 CFR part 210—Forms and Reports. .

MMS-4430
ONRR’

MMS—-4430 ....
MMS-4430 ....
MMS—-4430 ....
MMS-4430 ....
MMS—-4430 ....

ONNR
ONNR
MMS-4430
MMS-4430

MMS-4430 ....
MMS—-4430 ....
MMS-4430 ....

MMS-4430
MMS-4430
MMS-2014

MMS-2014

MMS-2014 ...

ONNR

MMS-2014 ...
MMS-2014 ...

Forms MMS—-4292 ...

MMS-4430

MMS—-4430 ....
MMS-4430 ....
MMS-4430 ....

ONRR’

MMS—-4293 ...
MMS—-4293 ...
MMS—-4293 ...
MMS—-4430 ....
MMS—-4293 ....
MMS—-4293 ...
MMS—-4293 ...
MMS—-4430 ....

MMS-4293
MMS-4293

MMS—-4293 ...
MMS—-4293 ...
MMS—-4430 ....

MMS-4430
MMS-4430
MMS-4430

ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-4109.
ONRR-2014.
ONRR-2014.
ONRR-4430.
30 CFR part 1210—Forms and Reports.
ONRR-4430.
ONRR’s.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR.
ONRR.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-2014.

ONRR-2014.
ONRR-2014.
ONRR.
ONRR-2014.
ONRR-2014.
ONRR’s.
ONRR's.
ONRR-4430.
30 CFR 1218.202.
ONRR-4292.
ONRR-4292.
ONRR-4292.
ONRR-4430.
ONRR-4292.
ONRR-4292.
ONRR-4292.
ONRR-4430.
ONRR-4292.
ONRR-4292.
ONRR-4292.
Form ONRR-4292.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR’s.
ONRR-4293.
ONRR-4293.
ONRR-4293.
ONRR-4430.
ONRR-4293.
ONRR-4293.
ONRR-4293.
ONRR-4430.
ONRR-4293.
ONRR-4293.
ONRR-4293.
ONRR-4293.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4430.
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m 9. Amend §1206.101 by adding in
alphabetical order the definitions of
“BOEM” and “BSEE” to read as follows:

§1206.101 What definitions apply to this
subpart?
* * * * *

BOEM means the Bureau of Ocean
Energy Management of the Department
of the Interior.

BSEE means the Bureau of Safety and
Environmental Enforcement of the

Department of the Interior.
* * * * *

m 10. Amend § 1206.151 by adding in
alphabetical order the definitions of
“BOEM” and “BSEE” to read as follows:

§1206.151 Definitions.
* * * * *

BOEM means the Bureau of Ocean
Energy Management of the Department
of the Interior.

BSEE means the Bureau of Safety and
Environmental Enforcement of the
Department of the Interior.

§1206.364 [Amended]

m 11. Amend § 1206.364 by removing
“subpart B” in paragraphs (d)(1) and (2).

PART 1207—SALES AGREEMENTS OR
CONTRACTS GOVERNING THE
DISPOSAL OF LEASE PRODUCTS

m 12. The authority citation for part
1207 continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396 et seq.; 25 U.S.C. 396a et seq.; 25 U.S.C.
2101 et seq.; 30 U.S.C. 181 et seq.; 30 U.S.C.
351 et seq.; 30 U.S.C. 1001 et seq.; 30 U.S.C.
1701 et seq.; 31 U.S.C. 3716 et seq.; 31 U.S.C.
9701; 43 U.S.C. 1301 et seq.; 43 U.S.C. 1331
et seq.; and 43 U.S.C. 1801 et seq.

m 13. Revise § 1207.1 to read as follows:

§1207.1 Required recordkeeping.

(a) ONRR uses the information
collected to determine a proper
transportation allowance for the cost of
transporting royalty oil from the lease to
a delivery point remote from the lease.
The information is required so that the

Federal Oil and Gas Royalty
Management Act of 1982, 30 U.S.C.
1701 et seq. The Office of Management
and Budget (OMB) approved the
information collection requirements
contained in this part under 44 U.S.C.
3501 et seq. ONRR identifies the
approved OMB control number in 30
CFR 1210.10.

(b) Send comments regarding the
burden estimates or any other aspect of
this information collection, including
suggestions for reducing burden, to the
Office of Natural Resources Revenue,
Attention: Rules & Regs Team, OMB
Control Number 1012—-0002, P.O. Box
25165, Denver, CO 80225-0165.

§§1207.4 and 1207.5 [Amended]

m 14. In the following table, amend part
1207 in the sections indicated in the left
column by removing the text in the
center column and adding in its place
the text in the right column:

* * * * * lessee may obtain a benefit under the
Amend By removing the reference to: And adding in its place:
§1207.4(2) coeveeeeeieeeee e Bureau of Ocean Energy Management, Regulation, | Bureau of Ocean Energy Management (BOEM).
and Enforcement (BOEMRE).
§1207.5 oo BOEMRBE ... BOEM, Bureau of Safety and Environmental En-
forcement (BSEE).

PART 1210—FORMS AND REPORTS

m 15. The authority citation for part
1210 continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396, 2107; 30 U.S.C. 189, 190, 359, 1023,
1751(a); 31 U.S.C. 3716, 9701; 43 U.S.C.
1334, 1801 et seq.; and 44 U.S.C. 3506(a).

m 16.In §1210.10, revise the table to
read as follows:

§1210.10 What are the OMB-approved
information collections?

* * * * *

OMB Control number and short title

Form or information collected

1012—-0001, CFO Act of 1992, Accounts Receivable Con-

firmations.

No form for the following collection:
e Accounts receivable confirmations

1012-0002, 30 CFR Parts 1202, 1206, and 1207, Indian
QOil and Gas Valuation.

Form ONRR-4109, Gas Processing Allowance Summary Report

Form ONRR-4110, Oil Transportation Allowance Report

Form ONRR-4295, Gas Transportation Allowance Report

Form ONRR-4393, Request to Exceed Regulatory Allowance Limitation
Form ONRR-4410, Accounting for Comparison [Dual Accounting]

Form ONRR-4411, Safety Net Report

No forms for the following collections:

o Written delegation proposal to perform auditing and investigative activities
¢ Request for cooperative agreement and subsequent requirements
Form ONRR-2014, Report of Sales and Royalty Remittance

Form ONRR-4054 (Parts A, B, and C), Oil and Gas Operations Report
Form ONRR-4058, Production Allocation Schedule Report

Form ONRR-4377, Stripper Royalty Rate Reduction Notification

Form ONRR-4393, Request to Exceed Regulatory Allowance Limitation 1
No form for the following collection:

e Federal oil valuation support information

Form ONRR-4435, Administrative Appeal Bond

Form ONRR-4436, Letter of Credit

Form ONRR-4437, Assignment of Certificate of Deposit

No forms for the following collections:

¢ Self bonding

e U.S. Treasury securities

Form ONRR-4425, Designation Form for Royalty Payment Responsibility

1012-0003, 30 CFR Parts 1227, 1228, and 1229, Dele-
gated and Cooperative Activities with States and Indian
Tribes.

1012-0004, 30 CFR Parts 1210 and 1212, Royalty and
Production Reporting.

1012-0005, 30 CFR Parts 1202, 1204, 1206, and 1210,

Federal Oil and Gas Valuation.

1012-0006, 30 CFR Part 1243, Suspensions Pending
Appeal and Bonding.

1012-0008, 30 CFR Part 1218, Collection of Monies Due
the Federal Government.
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OMB Control number and short title

Form or information collected

1012-0009, 30 CFR Part 1220, OCS Net Profit Share

Payment Reporting.

1012-0010, 30 CFR Parts 1202, 1206,

sources Collections.

1210,
1217, and 1218, Solid Minerals and Geothermal Re-

No forms for the following collections:
e Cross-lease netting documentation
¢ Indian recoupment approval

No form for the following collection:

1212,

No forms for the following collections:
* Facility data—solid minerals

e Sales contracts—solid minerals

e Sales summaries—solid minerals

o Net profit share payment information

Form ONRR-4430, Solid Minerals Production and Royalty Report
Form ONRR-4292, Coal Washing Allowance Report

Form ONRR-4293, Coal Transportation Allowance Report

1Lessees use Form ONRR-4393 for both Federal and Indian oil and gas leases. The form resides with ICR 1012-0005, but ONRR includes

the burden hours for Indian leases in ICR 1012-0002.

m 17. Amend § 1210.205 by revising
paragraph (a) introductory text to read

§§1210.52, 1210.53, 1210.54, 1210.55,
1210.56, 1210.102, 1210.104, 1210.105,

center column and adding in its place
the text in the right column:

as follows:

(a) General. You must submit the
following ONRR forms to claim a
transportation or washing allowance, as
applicable, on Indian coal leases:

1210.106, 1210.151, 1210.152, 1210.153,
1210.155, 1210.158, 1210.201, 1210.202,
1210.204, and 1210.205 [Amended]

m 18. In the following table, amend part
1210 in the sections indicated in the left

* * * * * column by removing the text in the
Amend By removing the reference to: And adding in its place:

§1210.52 introductory text .............. MMS-2014 ONRR-2014.
§1210.53(3) .ovvveevrererrrennnns MMS-2014 ... ONRR-2014.
§1210.53(b) .... MMS-2014 ... ONRR-2014.
§1210.54(Q) .evvoveereeeiieiie e MMS-2014 ... ONRR-2014.
§1210.55(a) introductory text ......... MMS-2014 .... ONRR-2014.
§1210.55(2)(2) woveevereerrereereerereeeeeies MMS-2014 ... ONRR-2014.
§1210.56(a) MMS-2014 ... ONRR-2014.
§1210.56(c) MMS-2014 ... ONRR-2014.
§1210.102(a) (two times) introduc- | MMS-4054 ONRR-4054.

tory text..
§1210.102(2)(1) woovvrvereerrereerrereennes MMS—4054 ... e ONRR-4054.
§1210.102(b) (two times) introduc- | MMS—4058 ..........cccciiiriiiiiinieiieeieste e ONRR-4058.

tory text..
§1210.102(b)(1) wevoreereereerecrereeeeeens MMS—4058 ONRR-4058.
§1210.102(b)(2) ..... MMS—4058 .... ONRR-4058.
§1210.102(b)(2)(vi) MMS—4058 ... ONRR-4058.
§1210.103(a) MMS—4054 ... e ONRR-4054.
§1210.103(a) MMS—4058 ..ot ONRR-4058.
§1210.104(a) MMS—4054 ... e ONRR-4054.
§1210.104(a) MMS—4058 ..ot ONRR-4058.
§1210.105(a) introductory text ....... MMS—4054 ......oeeeeeeee et ONRR-4054.
§1210.105(a) introductory text ....... MMS—4058 .....ceiiriiiirieeieieeiete e ONRR-4058.
§1210.106(C) -vvvvvvverereenrereereeeieenne MMS—4054 ... e ONRR-4054.
§1210.106(c) ... MMS—4058 ..ot ONRR-4058.
§1210.151(a) .. MMS—4393 ... e ONRR-4393.
§1210.151(D) .oeeeiiiieeeeeee, MMS—4393 ... ONRR-4393.
§1210.151(c) introductory text ........ MMS—4393 ... ONRR-4393.
§1210.152(a)(1) MMS—4T10 oot ONRR-4110.
§1210.152(a)(2) MMS—4109 ..o e ONRR-4109.
§1210.152(a)(3) MMS—4295 ... eeeeeee e eene e ONRR-4295.
§1210.152(b) .oovveeeeeeeeeeee MMS—4110, MMS—4109, and MMS—-4295 ................ ONRR-4110, ONRR-4109, and ONRR—-4295.
§1210.152(c) introductory text MMS—4110, MMS-4109, and MMS-4295 ................ ONRR-4110, ONRR-4109, and ONRR-4295.
§1210.153(a)(1) MMS—4410 ..o ONRR-4410.
§1210.153(a)(2) MMS—4411 oo ONRR-4411.
§1210.153(b) ...... MMS—4410 and MMS—4411 ... ONRR-4410 and ONRR—4411.
§1210.153(c) MMS—4410 and MMS—4411 ..o, ONRR-4410 and ONRR-4411.
§1210.155(a) MMS—-4377 ONRR-4377.
§1210.155(b) MMS—4377 ... ONRR-4377.
§1210.158(a) MMS—4425 ... ONRR-4425.
§1210.158(b) MMS—4425 ... ONRR-4425.
§1210.158(c) introductory text ........ MMS-4425 ... ONRR-4425.
§1210.201 section heading ............ MMS-4430 .... ONRR-4430.
§1210.201(a)(1) woovvrrereerreeeerreeeennes MMS—4430 .... ONRR-4430.
§1210.201(a)(2) (three times) ........ MMS-4430 .... ONRR-4430.
§1210.201(2)(3) «oovvrvereerrereerreeeennns MMS-4430 ONRR-4430.
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Amend By removing the reference to: And adding in its place:
§1210.201(b MMS—4430 ONRR-4430.
§1210.201(b MMS—-4430 .... ONRR-4430.
§1210.201(b MMS—4430 .... ONRR-4430.
§1210.201(b MMS—-4430 .... ONRR-4430.
§1210.201(c MMS—4430 ONRR-4430.
§1210.201(c MMS-4430 ONRR-4430.
§1210.202(a)(2) MMS—4430 ..o ONRR—-4430.
§1210.202(b)(1) MMS—4430 ....ooeireeeeieceese e ONRR-4430.
§1210.204(b MMS—4430 ...ooviiiiiiiiee e ONRR-4430.
§1210.205(a)(1) MMS—4292 ... e ONRR-4292.
§1210.205(a)(2) MMS—4293 ... ONRR-4293.

MMS—-4292 and MMS-4293

ONRR-4292 and ONRR-4293.

m 19. Revise §1210.353 toread as

follows:

production was sold or used, together
with the royalties due to the United
States.

§1210.353 Monthly report of sales and

royalty.

You must submit a completed Report
of Sales and Royalty Remittance (Form
ONRR-2014) each month once sales or

PART 1218—COLLECTION OF
ROYALTIES, RENTALS, BONUSES,
AND OTHER MONIES DUE THE
FEDERAL GOVERNMENT

use of production occur, even though

sales may be intermittent, unless ONRR
otherwise authorizes. This report is due
on or before the last day of the month

following the month in which

m 20. The authority citation for part
1218 continues to read as follows:

Authority: 25 U.S.C. 396 et seq., 396a et

seq., 2101 et seq.; 30 U.S.C. 181 et seq., 351

et seq., 1001 et seq., 1701 et seq.; 31 U.S.C.
3335; 43 U.S.C. 1301 et seq., 1331 et seq., and
1801 et seq.

§§1218.40, 1218.41, 1218.50, 1218.51,

1218.52, 1218.53, 218.53 (1218.153),

1218.154, 1218.201, 1218.203, 1218.500,

1218.520, 1218.540, 1218.560, and 1218.580
[Amended]

m 21. In the following table, amend part
1218 in the sections indicated in the left
column by removing the text in the
center column and adding in its place
the text in the right column:

Amend By removing the reference to: And adding in its place:
§1218.40(C)(1) vevrverrieieereeeecee, MMS—4430 ...ooviiiiiiiee e ONRR-4430.
§1218.40(c)(1) .... MMS—2014 ..o ONRR-2014.
§1218.40(C)(2) .veevvvervieieeereereeee MMS—2014 ... ONRR-2014.
§1218.41 in Section Heading ......... MMS—2014 ..o ONRR-2014.

§1218.41(a)
§1218.41(b)
§1218.41(c)(1) ....
§1218.41(d)
§1218.41(d)
§1218.50(d)(1)
§1218.50(d)(2) (two times)
§1218.51(a), definition of Report ....
§1218.51(f)(1)
§ 1218.51(f)(4)(iii)
§1218.52(a)
§1218.52(c)
§1218.53(a) ...
§1218.154(a)

§1218.154(b)
§1218.201(a)
§1218.201(a)
§1218.201(b) ..
§1218.201(c) ...
§1218.203(a) ..
§1218.500
§1218.520, definition of Addressee
of record for service of official
correspondence.
§1218.540(b)(1) (two times) ...
§1218.540(b)(2)
§1218.560 in Section Heading
§1218.560 (two times)
§1218.580 in Section Heading
§1218.580

MMS-2014, MMS—-4430 ....
MMS-2014, MMS-4430 ....
MMS-2014
MMS-2014 ...

MMS-4430 ....
MMS-2014

BOEMRE
MMS—-4430 ....
MMS-2014 ...
MMS—-4430 ....
MMS-4430 ....
MMS—-4430 ....
MMS—-4444 ...
MMS—-4444

MMS—-4444 ...
MMS—-4444 ...
MMS—-4444 ...
MMS—-4444 ...
MMS—-4444
MMS—-4444

ONRR-2014, ONRR-4430.
ONRR-2014, ONRR-4430.
ONRR-2014.
ONRR-2014.
ONRR-4430.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-2014.
ONRR-4425.
ONRR-4425.
ONRR-2014.
Bureau of Safety and Environmental Enforcement
(BSEE).
BSEE.
ONRR-4430.
ONRR-2014.
ONRR-4430.
ONRR-4430.
ONRR-4430.
ONRR-4444.
ONRR-4444.

ONRR-4444.
ONRR—-4444.
ONRR-4444.
ONRR—-4444.
ONRR-4444.
ONRR—-4444.
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§1218.153 [Corrected]

m 22. Correctly revise the section
designation for § 218.153 to read
§1218.153.

§1218.500 [Corrected]

m 23. Correctly revise the section
designation for § 2218.500 to read
§1218.500

PART 1220—ACCOUNTING
PROCEDURES FOR DETERMINING
NET PROFIT SHARE PAYMENT FOR
OUTER CONTINENTAL SHELF OIL
AND GAS LEASES

§1220.002 [Amended]

m 24. Amend § 1220.002 by removing
the definition of Director.

§§1220.002, 1220.011, 1220.014, 1220.015,
1220.031, 1220.032, 1220.033, and 1220.034
[Amended]

m 25. In the following table, amend part
1220 in the sections indicated in the left
column by removing the text in the
center column and adding in its place
the text in the right column:

Amend

By removing the reference to:

And adding in its place:

§1220.002, definition of Capital recovery period (1)

§1220.002, definition of Capital recovery period (3)
§1220.011(A)(1) wvorvreeeeeeeeeeeeeeeeeeeeeeeeeeee oo

§1220.011(d
§1220.011(g)(1)(i)
§1220.011(g)(2) (two times) ...

)(2) (fWO tIMES) ...eveiiiiiiiiiiiec e
) .
)
§1220.0711(0) weevvereeeirieieerreree e
)
)
)

§1220.011(0
§1220.014(d
§1220.015(b
§ 1220.031(f)
§1220.032(b)
§1220.082(0) ..orveeeeeeee oo
§1220.033(b)(1) ..
§1220.033(c)(2) .

)

)

)

(1wot|mes) ......................................................

(1) e,

(three times)

§1220.033(e
§1220.034(a
§1220.034(d

Bureau of Ocean Energy Manage-
ment, Regulation, and Enforcement
(BOEMRE).

DireCtor .......ccoceiviiiiiiiiiee

DiIreCtor .....ocevecieeiieeieeceeeee e

Director
Director
Director
Director
Director
Director
Director
Director
Director
Director
Director
Director
Director
Director
Director

Bureau of Ocean

(BOEM).

Management

BOEM Director.
Office of Natural Resources Revenue
(ONRR) Director.
ONRR Director.
ONRR Director.
ONRR Director.
ONRR Director.
BOEM Director.
BSEE Director.
ONRR Director.
ONRR Director.
BOEM Director.
BOEM Director.
ONRR Director.
ONRR Director.
ONRR Director.
ONRR Director.
ONRR Director.

PART 1243—SUSPENSIONS PENDING
APPEAL AND BONDING—OFFICE OF
NATURAL RESOURCES REVENUE

Subpart A—General Provisions

§§1243.3 and 1243.8 [Amended]

m 26. In the following table, amend part
1243 in the sections indicated in the left

column by removing the text in the
center column and adding in its place
the text in the right column:

Amend

By removing the reference to:

And adding in its place:

§ 1243.3, definition of ONRR bond-approving officer. ...............

§1243.3
§1243.8

Associate Director for Minerals Rev-
enue Management..

Associate Director

BOEMRE

Deputy Director for Office of Natural
Resources Revenue.

Deputy Director.

Bureau of Ocean Energy Management

Subchapter B—Appeals
1331.
PART 1290—APPEAL PROCEDURES

§§1290.100, 1290.101, 1290.102, 1290.104,
1290.106, 1290.108, 1290.109 [Amended]

m 28. In the following table, amend part

m 27. The authority citation for part
1290 continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 43 U.S.C.

column by removing the text in the

center column and adding in its place

1290 in the sections indicated in the left

the text in the right column:

Amend

By removing the reference to:

And adding in its place:

§1290.100 Section Heading. ..
§1290.100 (two times)
§1290.101 in Section Heading. ..
§1290.102 in Section Heading. ........c.ccccuevune
§1290.102, definition of Lessee (two times)
§1290.102, definition of Order ............ccc........
§1290.102, definition of Party ....
§1290.104 in Section Heading ...
§1290.104(a)

part
part
part
part
part
part
part
part
part
part
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By removing the reference to:

And adding in its place:

§1290.104(b)
§1290.104(b) ....
§1290.106(b)
§1290.106(e)
§1290.108

§1290.109(a) introductory text ...............

subparts .....
subpart
subpart ...
subpart ...
subpart

part 243 ...

part 243
parts
part

part

part

part

[FR Doc. 2013-11993 Filed 5-21-13; 8:45 am]
BILLING CODE 4310-T2-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2011-0467; EPA-R05—
OAR-2012-0538; FRL—-9808-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Wisconsin; Prevention of Significant
Deterioration Greenhouse Gas
Tailoring and Biomass Deferral Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving revisions to
the Wisconsin State Implementation
Plan (SIP), submitted by the Wisconsin
Department of Natural Resources
(WDNR) to EPA on May 4, 2011, June
20, 2012, and September 28, 2012. The
revisions modify Wisconsin’s
Prevention of Significant Deterioration
(PSD) program to establish appropriate
emission thresholds for determining
which new stationary sources and
modification projects become subject to
Wisconsin’s PSD permitting
requirements for their greenhouse gas
(GHG) emissions. Additionally, these
revisions defer until July 21, 2014, the
application of the PSD permitting
requirements to biogenic carbon dioxide
(CO.) emissions from bioenergy and
other biogenic stationary sources in the
State of Wisconsin. EPA has made the
preliminary determination that these
revisions are in accordance with the
Clean Air Act (CAA) and EPA
regulations regarding PSD permitting for
GHGs and is approving Wisconsin’s
revisions.

DATES: This final rule is effective on
June 21, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2011-0467, or
EPA-R05-OAR-2012-0538. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,

e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Danny
Marcus, Environmental Engineer, at
(312) 353-8781 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Danny Marcus, Environmental Engineer,
Air Permits Section, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353—-8781,
marcus.danny@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This SUPPLEMENTARY INFORMATION
section is arranged as follows:

I. What is being addressed by this document?

II. What comments did we receive on the
proposed rule?

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. What is being addressed by this
document?

On December 28, 2012, at 77 FR
76430, EPA proposed to approve into
the state’s Federally-approved SIP
regulatory additions that Wisconsin
submitted which are consistent with the
“PSD and Title V Greenhouse Gas
Tailoring; Final Rule,” 75 FR 31514
(June 3, 2010) (The “Tailoring Rule”’),
the “Limitation of Approval of
Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas
Emitting-Sources in State
Implementation Plans Final Rule,” 75
FR 82536 (December 30, 2010) (The
“PSD SIP Narrowing Rule”) and the
“Deferral for CO, Emissions From
Bioenergy and Other Biogenic Sources

Under the Prevention of Significant
Deterioration (PSD) and Title V
Programs; Final Rule” 76 FR 43490, July
20, 2011.

These rules establish thresholds and
time frames that ensure that smaller
GHG sources emitting less than these
thresholds will not be subject to PSD
permitting requirements for the GHGs
that they emit, and defer consideration
of CO; emissions from bioenergy and
other biogenic sources (biogenic CO»
emissions) when determining whether
the modification of a stationary source
would result in a net emissions increase
that would trigger PSD thresholds and
would require the application of Best
Available Control Technology.

II. What comments did we receive on
the proposed rule?

EPA provided a 30-day review and
comment period. The comment period
closed on January 28, 2013. EPA
received one comment supporting EPA’s
approval of these revisions. EPA
received no adverse comments.

III. What action is EPA taking?

EPA is approving Wisconsin’s May 4
2011, June 20 2012, and September 28
2012, SIP submittals. Specifically, EPA
is approving revisions to chapters NR
400.02 (74m); 400.03 (3) (om), and (4)
(go) and (kg); 405.02 (28m); 405.07 (9)
of the Wisconsin Administrative Code
and Wisconsin State Statutes, Sections
285.60(3m) and 285.63(3m) into the SIP.
These revisions implement the Tailoring
Rule and Deferral of CO, emissions from
biogenic sources.

Because Wisconsin’s changes to its air
quality regulations will incorporate the
appropriate thresholds for GHG
permitting applicability into its SIP,
EPA is also amending 40 CFR 52.2572,
to remove subsection (b), which is being
replaced by the new rules that
Wisconsin has submitted. The new rules
are consistent with the Federal Tailoring
Rule provisions, which limit the
applicability of PSD to GHG-emitting
sources below the Tailoring Rule
thresholds.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
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that complies with the provisions of the
CAA and applicable Federal regulations
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the

agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 22, 2013. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
and Reporting and recordkeeping
requirements.

Dated: April 22, 2013.
Susan Hedman,
Regional Administrator, Region 5.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.2570 is amended by

adding paragraph (c)(126) to read as
follows:

§52.2570 Identification of plan.
* * * * *
(C] * * %

(126) On May 4, 2011, June 20, 2012,
and September 28, 2012, the Wisconsin
Department of Natural Resources
submitted a request to revise
Wisconsin’s Prevention of Significant
Deterioration (PSD) program to
incorporate the “Tailoring Rule”” and
the Federal deferral for biogenic CO»
emissions into Wisconsin’s SIP.

(i) Incorporation by reference.

(A) Wisconsin Administrative Code,
NR 400.02 Definitions. NR 400.02 (74m)
“Greenhouse gases” or “GHG”, as
published in the Wisconsin
Administrative Register August 2011,
No. 668, effective September 1, 2011.

(B) Wisconsin Administrative Code,
NR 400.03 Units and abbreviations. NR
400.03(3)(om) “SF6”, NR 400.03(4)(go)
“GHG”, and NR 400.03(4)(kg) “PFC”, as
published in the Wisconsin
Administrative Register August 2011,
No. 668, effective September 1, 2011.

(C) Wisconsin Administrative Code,
NR 405.02 Definitions. NR 405.02(28m)
“Subject to regulation under the Act”,
as published in the Wisconsin
Administrative Register August 2011,
No. 668, effective September 1, 2011.

(D) Wisconsin Administrative Code,
NR 405.07 Review of major stationary
sources and major modifications—
source applicability and exemptions.
NR 405.07(9), as published in the
Wisconsin Administrative Register
August 2011, No. 668, effective
September 1, 2011.

(E) Wisconsin Statutes, section
285.60(3m) Consideration of Certain
Greenhouse Gas Emissions, enacted on
April 2, 2012, by 2011 Wisconsin Act
171.

(F) Wisconsin Statutes, section
285.63(3m) Consideration of Certain
Greenhouse Gas Emissions, enacted on
April 2, 2012, by 2011 Wisconsin Act
171.

§52.2572 [Amended]

m 3. Section 52.2572 is amended by
removing and reserving paragraph (b).
[FR Doc. 2013—-12094 Filed 5-21-13; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0552; FRL-9780-9]
Approval and Promulgation of
Implementation Plans; Arizona; Motor

Vehicle Inspection and Maintenance
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve three revisions to the Arizona
State Implementation Plan submitted by
the Arizona Department of
Environmental Quality. Two of these
revisions relate to an amendment to
Arizona’s vehicle emissions inspection
program that exempts motorcycles in
the Phoenix metropolitan area from
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emissions testing requirements. The
third revision expands the geographic
area in which various air quality control
measures, including the vehicle
emissions inspection program but also
including other control measures, apply
in the Phoenix metropolitan area. EPA
is approving these SIP revisions based
on our conclusion that the SIP revisions
meet all applicable requirements and
would not interfere with reasonable
further progress or attainment of any of
the national ambient air quality
standards. EPA is finalizing this action
under the Clean Air Act obligation to
take action on State submittals of
revisions to state implementation plans.
DATES: Effective Date: This rule is
effective on June 21, 2013.

ADDRESSES: EPA has established docket
number EPA-R09—-OAR-2011-0552 for
this action. Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps, multi-volume
reports), and some may not be publicly
available in either location (e.g.,
Confidential Business Information). To
inspect the hard copy materials, please
schedule an appointment during normal
business hours with the contact listed in
the FOR FURTHER INFORMATION CONTACT
section.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Buss, Office of Air Planning, U.S.
Environmental Protection Agency,
Region 9, (415) 947-4152, email:
buss.jeffrey@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document, the terms
“we,” “us,” and “‘our” refer to EPA.

Table of Contents

1. Proposed Action

II. Response to Comments

III. EPA’s Final Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On November 5, 2012 (77 FR 66422),
EPA proposed to approve revisions to
the Arizona state implementation plan
(SIP) submitted by the Arizona
Department of Environmental Quality
(ADEQ) that would exempt motorcycles
in the Phoenix metropolitan area from
testing under the Arizona motor vehicle
emissions inspections and maintenance
(““VEI”’) program and that would expand
the geographic area in which certain air
pollution control programs apply within

the Phoenix metropolitan area. We
proposed these actions under section
110(k) of the Clean Air Act (CAA or
“Act”). (The State of Arizona developed
the VEI program to reduce emissions of
carbon monoxide (CO), volatile organic
compounds (VOC) and oxides of
nitrogen (NOx) from in-use motor
vehicles in the Phoenix and Tucson
areas.1)

Specifically, we proposed to approve
the submittal on November 6, 2009 of
“Final Arizona State Implementation
Plan Revision, Exemption of
Motorcycles from Vehicle Emissions
Inspections and Maintenance Program
Requirements in Area A” (October 2009)
(‘2009 VEI SIP Revision”) and the
submittal on January 11, 2011 of “Final
Addendum to the Arizona State
Implementation Plan Revision,
Exemption of Motorcycles from Vehicle
Emissions Inspections and Maintenance
Program Requirements in Area A,
October 2009”’ (December 2010) (2011
VEI SIP Addendum”).

As described in our November 5, 2012
proposed rule, the 2009 VEI SIP
Revision submittal includes a non-
regulatory portion that provides
analyses of emission impacts due to the
motorcycle exemption, a demonstration
that the exemption would not interfere
with attainment or maintenance of the
national ambient air quality standards
(NAAQS or “standards”), and a
contingency measure establishing a
binding commitment on ADEQ to
request Legislative action to reinstate
emissions testing for motorcycles in the
Phoenix area should the Phoenix area
experience a violation of the carbon
monoxide NAAQS. The 2009 VEI SIP
Revision also includes a regulatory
portion comprised by House Bill (HB)
2280, enacted by Arizona in 2008 to
take effect upon EPA approval. HB 2280
amends the Arizona Revised Statutes
(ARS) section 49-542 (‘“Emissions
inspection program; powers and duties
of director; administration; periodic
inspection; minimum standards and
rules; exceptions; definition”) by
exempting motorcycles in Area A (i.e.,
the Phoenix area) from emissions testing
under the VEI program.23 The 2011 VEI

1VOC and NOx are precursors to ozone formation
in the atmosphere under the influence of sunlight
and meteorology.

2The changes to ARS Section 49-542 are self-
implementing, which means that they become
effective upon EPA approval as a revision to the
Arizona SIP. See page 4 of the 2009 VEI SIP
Revision.

30n January 28, 2013, at EPA’s request, ADEQ
supplemented appendix A of the 2009 VEI SIP
Revision with a certified copy of the codified
version of ARS section 49-542, along with two
House Bills that extended the conditional
enactment date set for July 2010 in House Bill 2280

SIP Revision includes additional
information regarding the impacts of the
motorcycle exemption on attainment of
the 2008 8-hour ozone NAAQS and the
1987 PM,;0 NAAQS and includes a
substitute measure to offset the VOC
emission reductions foregone by the
exemption of motorcycles from the VEI
emissions testing requirement.

With respect to the SIP revision that
would expand the geographic area in
which certain air pollution control
programs apply within the Phoenix
metropolitan area, we noted in our
November 5, 2012 proposed rule that
the relevant amended statutory
definition of “Area A” was included in
ADEQ’s May 25, 2012 submittal of the
MAG 2012 Five Percent Plan for PM-10
for the Maricopa County Nonattainment
Area (May 2012) (2012 Phoenix Area
PM-10 Five Percent Plan”).
Specifically, ADEQ included ARS 49—
541(1) (“Definitions”) as amended by
the Arizona Legislature in 2001 as part
of the submittal of the 2012 Phoenix
Area PM-10 Five Percent Plan. ARS 49—
541(1) establishes the boundaries of
Area A4

As explained in our proposed rule,
Area A, as last approved in 2003 (68 FR
2912 (January 22, 2003)), includes all of
the metropolitan Phoenix carbon
monoxide and 1-hour ozone
nonattainment areas plus additional
areas in Maricopa County to the north,
east, and west, as well as a small portion
of Yavapai County and the western
portions of Pinal County. “‘Area A” is
also used by the State of Arizona to
identify the applicable area for
implementation of a number of air
pollution control measures, including
but not limited to the VEI, cleaner
burning gasoline (CBG), and “‘stage II”’
vapor recovery programs. The amended
“Area A” definition, included with the
2012 Phoenix Area PM—10 Five Percent
Plan, extends Area A beyond the
boundaries approved by EPA in 2003 to
add portions of Maricopa County west
of Goodyear and Peoria and a small
piece of land on the north side of Lake
Pleasant in Yavapai County.

As discussed in more detail on pages
66424—-66428 of the November 5, 2012
proposed rule, we proposed to approve

to July 2012, and then to July 2014. We are taking
final action to approve this certified copy of ARS
49-542 in today’s action.

4 ADEQ included ARS 49-541(1) in exhibit 1 in
Appendix C to the 2012 Phoenix Area PM-10 Five
Percent Plan. With respect to ADEQ’s May 25, 2012
SIP revision submittal of the 2012 Phoenix Area
PM-10 Five Percent Plan, EPA is taking action
today only on the amended statutory provision that
expands the boundaries of Area A [i.e., amended
ARS 49-541(1)]. EPA will take action on the rest
of the 2012 Phoenix Area PM—10 Five Percent Plan
in one or more future rulemakings.
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the exemption for Phoenix-area
motorcycles from the emissions testing
requirements under the VEI program
because:

e With respect to all three SIP
revisions, ADEQ has met the procedural
(i.e. public process) requirements for
SIP revisions under CAA section 110(1)
and 40 CFR part 51, subpart F;

e With the emissions testing
exemption for motorcycles in the
Phoenix metropolitan area, the Arizona
VEI would continue to meet Federal
minimum requirements for vehicle
inspection and maintenance (I/M)
programs;

e The VEI program, as amended to
exempt motorcycles from the emissions
testing requirement, would continue to
meet or exceed the alternate low
enhanced I/M performance standard in
the Phoenix area as required under 40
CFR 51.351 and 51.905(a)(1);

¢ The motorcycle exemption would
not interfere with attainment or
maintenance of any of the NAAQS and
would thereby comply with section
110(1) of the CAA because the potential
incremental increase in emissions of
CO, VOC and PM-10 due to foregone
motorcycle emissions testing and
maintenance would be more than offset
by the emissions impact of expanding
the boundaries of “Area A” 5 because
“Area A” defines the area of
applicability for various air pollution
control measures, such as the VEI
program, the CBG program, the ““stage
II”” vapor recovery program, and various
PM-10 control measures, and
expanding the boundaries of “Area A”
thus extends these programs to areas not
otherwise covered for the purposes of
the Arizona SIP; and

e The 2009 VEI SIP Revision includes
a commitment by ADEQ, i.e., to request
Legislative action to reinstate emissions
testing for motorcycles in the Phoenix
area should the area experience a
violation of the CO standards, that we
find complies with the contingency
measure requirements under section
175A(d) of the CAA with respect to the
Phoenix area, which is a “maintenance”
area for the CO standard.

For background information about the
EPA’s regulations governing motor
vehicle inspection and maintenance
programs (I/M), the development and
evolution of Arizona’s VEI program,
EPA’s actions in connection with that
program, as well as additional

5For example, the proposed rule, at page 66427,
compares the estimated 1.3 metric tons per day of
VOC emissions reductions from expansion of Area
A boundaries with the estimated 0.1 metric ton per
day of VOC emissions increases from foregone
emissions testing under the VEI program for
Phoenix area motorcycles.

information concerning the State’s
public process for adopting these SIP
revisions, and our rationale for
proposing approval of the three subject
SIP revisions, please see our November
5, 2012 proposed rule.

II. Response to Comments

Our November 5, 2012 proposed rule
provided a 30-day public comment
period. We received comments from 15
commenters on our proposed rule
during the public comment period. All
of the commenters except for two
expressed their support for EPA’s
proposed action. In the following
paragraphs, we summarize the
comments objecting to our proposed
action and provide our responses.

Comment #1: The commenter agrees
with the proposal to exempt
motorcycles from emissions testing, but
objects to the expansion of Area A
because it expands the use of special
gasoline blends (summer and winter)
that the commenter believes do nothing
for the environment and contribute to
fuel shortages and excessive retail fuel
costs. The commenter also suggests that
the emissions testing exemption for
newer model year vehicles be increased
from 5 to 10 years based on engine
technology improvements.

Response #1: First of all, EPA
disagrees with the contention that the
special gasoline blends in effect in the
Phoenix metropolitan area, and referred
to as the “cleaner burning gasoline”
(CBG) program, do nothing for the
environment. To the contrary, EPA has
approved a number of Phoenix area air
quality plans that rely on the
continuation of the CBG program to
attain and maintain the NAAQS. For
instance, in the Carbon Monoxide
Redesignation Request and
Maintenance Plan for the Maricopa
County Nonattainment Area (May
2003), which was approved by EPA at
70 FR 11553 (March 9, 2005), the
Maricopa Association of Governments
(MAG) credits CBG with providing over
20% of the CO emissions reductions
relied upon to demonstrate maintenance
of the CO standard through the first ten
years beyond redesignation.® More
recently, in the Eight-Hour Ozone Plan
for the Maricopa Nonattainment Area
(June 2007), approved by EPA at 77 FR
35285 (June 13, 2012), MAG credits CBG
with providing 3.5% of the NOx
reductions that the plan relies upon to
demonstrate attainment of the 1997 8-

6 See page ES-7 of MAG’s Carbon Monoxide
Redesignation Request and Maintenance Plan for
the Maricopa County Nonattainment Area (May
2003).

hour ozone standard in the Phoenix-
Mesa area.”

Second, we note that the commenter
does not challenge EPA’s conclusion
that the expansion of Area A meets all
applicable CAA requirements but rather
contends that the extension of CBG to a
larger area would increase retail fuel
costs and lead to fuel shortages.
However, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the minimum
criteria set in the Clean Air Act or any
applicable EPA regulations. Thus,
considerations such as whether a State
rule may be economically or
technologically challenging cannot form
the basis for EPA disapproval of a rule
submitted by a state as part of a SIP [see
Union Electric Company v. EPA; 427
U.S. 246, 265 (1976)]. Also, EPA
disapproval of ADEQ’s submittal of the
statutory provision expanding Area A
would not prevent the implementation
of CBG in the larger area because the
expanded definition of Area A and
related CBG requirements would still
apply in the larger area, and would still
be enforceable, under State law,
regardless of EPA’s action to approve or
disapprove the amended definition as a
revision to the Arizona SIP.

Lastly, with respect to the suggestion
that the emissions testing exemption for
newer model year vehicles should be
increased from 5 to 10 years, any
changes to the exemption for motor
vehicle emissions testing would first
require a change in Arizona law. Thus,
the commenter should direct this
suggestion to State officials in the first
instance. If such a statutory change were
to be adopted, ADEQ would need to
adopt and submit the change as a
revision to the Arizona SIP, including
documentation showing that the
revision meets all relevant CAA and
EPA requirements—including a
demonstration that the change would
not interfere with reasonable further
progress or attainment of the NAAQS
under section 110(1) of the Act. Upon
receipt of a complete SIP revision, EPA
would then consider approval or
disapproval in the context of notice-
and-comment rulemaking.

Comment #2: The commenter objects
to EPA’s proposed approval of the
exemption for motorcycles because
motorcycle-related emissions contribute
to the overall problem of poor air
quality in the Phoenix metropolitan area
and should not be ignored even though
it may be small in comparison to the
emissions generated by cars.

7 See page ES—5 of MAG’s Eight-Hour Ozone Plan
for the Maricopa Nonattainment Area (June 2007).
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Response #2: In support of the
contention that motorcycle emissions do
contribute to overall air quality
problems in the Phoenix metropolitan
area, the commenter presents an
estimate of total emissions from
motorcycles in the Phoenix area that, as
corrected for a computational error and
adjusted for unit conversions, are not
inconsistent with the corresponding
estimates of motorcycle emissions
prepared by MAG in the Eight-Hour
Ozone Redesignation Request and
Maintenance Plan for the Maricopa
Nonattainment Area (February 2009).8
However, we did not propose to
approve the VEI exemption for
motorcycles based on the relatively low
contribution of motorcycle emissions to
overall pollutant emissions in the
Phoenix metropolitan area. Rather, we
based our proposed approval on our
conclusion that the VEI program, as
amended to include the motorcycle
exemption, would continue to meet
Federal I/M requirements and that any
increase in emissions due to the
exemption would be offset by the
reduction in emissions due to the
extension of various control measures to
a larger geographic area by virtue of the
amended statutory definition of ““Area
A

More specifically, in connection with
the emissions impact analysis submitted
by ADEQ), we agreed with its focus on
the incremental change due to foregone
emissions testing and maintenance of
motorcycles under the VEI program
rather than on total motorcycle-related
emissions. Next, we found ADEQ’s
emissions estimates for the incremental
increase to be reasonable. Converted to
tons per year, ADEQ’s estimates for the
incremental increase amounts to
approximately 20 tpy for VOC and 100
tpy for CO (see the column labeled
“I/M benefit from motorcycle testing
and repair” in table 2 of EPA’s
November 5, 2012 proposed rule). As to
this incremental increase in VOC and
CO emissions, we concluded that the
incremental increase in emissions due
to foregone emissions testing and

8In Eight-Hour Ozone Redesignation Request and
Maintenance Plan for the Maricopa Nonattainment
Area (February 2009) (see page 109 of the Appendix
A, Exhibit 1 (2005 Ozone Periodic Emission
Inventory”’), MAG estimates that motorcycles in
year 2005 emitted approximately 660 tons per year
(tpy), 200 tpy, and 2,620 tpy of VOC, NOx, and CO,
respectively, within the Phoenix-Mesa 8-hour ozone
nonattainment area. The corresponding estimates
prepared by the commenter, as corrected for an
error in computation (i.e., the commenter’s
calculated estimate of CO per bike should have
been 33,817 grams (per year) instead of 3,137 grams
(per year) based on 7 grams per kilogram and 4,831
kilometers driven per year per bike) and converted
to tons per year, are approximately 360 tpy for VOC
(and for VOC+NOx) and 2,720 tpy for CO.

maintenance would not interfere with
attainment or maintenance of any of the
NAAQS given the emissions benefits
associated with the expansion of Area A
and the related extension of various air
quality control measures to the larger
area, including the VEI program, the
CBG program, the vapor recovery
program, and various PM—10 control
measures, given that the geographic
applicability for all of these programs is
defined by “Area A.” See page 66426—
66428 of EPA’s November 5, 2012
proposed rule.

III. EPA’s Final Action

Under section 110(k) of the CAA, and
for the reasons set forth in our
November 5, 2012 proposed rule and
summarized herein, EPA is taking final
action to approve the revisions to the
Arizona SIP submitted by ADEQ on
November 6, 2009 and January 11, 2011
concerning the exemption of
motorcycles from the emissions testing
requirements under the Arizona VEI
program in the Phoenix area, because
we find that the revisions meet all
applicable requirements, and together
with the expansion of the geographic
area to which the VEI and other air
pollution control measures apply,
would not interfere with reasonable
further progress or attainment of any of
the national ambient air quality
standards. In connection with our
approval of the State’s exemption of
motorcycles from the VEI emissions
testing requirements, we are approving
an amended statute, Arizona Revised
Statutes (ARS) section 49-542, that
codifies this exemption in State law.?

EPA is also approving the revised
statutory provision [amended Arizona
Revised Statutes (ARS) section 49—
541(1)], submitted by ADEQ on May 25,
2012,10 that expands the boundaries of

9Final approval of the current version of ARS 49—
542 exempting motorcycles from VEI emissions
testing requirements supersedes the previous
versions of ARS 49-542 approved by EPA and made
a part of the applicable Arizona SIP. The most
recent prior approval by EPA of ARS 49-542 was
published at 72 FR 15046 (March 30, 2007).

10Final approval of the amendment to ARS 49—
541(1) expanding the boundaries of “Area A” to
those promulgated by the Arizona Legislature in
2001 supersedes the previous versions of ARS 49—
541(1) approved by EPA and made a part of the
applicable Arizona SIP. The most recent prior
approvals by EPA of the definition of “Area A” in
ARS 49-541(1) were published at 68 FR 2912
(January 22, 2003) and 69 FR 10161 (March 4,
2004). The definition of the boundaries of “Area A”
in ARS 49-541(1) was the same in both the 2003
and 2004 final approval actions and reflect the
boundaries promulgated by the Arizona Legislature
in 1999. Approval of the amended statutory
definition of “Area A” in today’s final action
expands the geographic applicability of the VEI
program, the CBG program, the Stage II vapor
recovery program and any other Arizona SIP control

Area A, i.e., the area in which the
various air pollution control measures
(including the VEI, and cleaner burning
gasoline and stage II vapor recovery
programs) in the Phoenix area apply.

1IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

measure that relies on the definition of “Area A”
in ARS 49-541(1) under the Arizona SIP.
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In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 22, 2013. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Oxides of
nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: February 4, 2013.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations are amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart D—Arizona

m 2. Section 52.120 is amended by
adding paragraphs (c)(155), (c)(156), and
(c)(157) to read as follows:

§52.120 Identification of plan.
* * * * *
(C] * * %

(155) The following plan was
submitted on November 6, 2009 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Arizona Department of
Environmental Quality.

(1) Affidavit by Efrem K. Sepulveda,
Law Librarian, Arizona State Library,
Archives and Public Records, certifying
authenticity of reproduction of A.R.S.
§49-542 (2008 edition) plus title page
to pocket part of Title 49 (2008 edition),
signed January 11, 2013.

(2) Arizona Revised Statutes
(Thomson West, 2008 Cumulative
Pocket Part): Title 49 (the environment),
section 49-542 (“Emissions inspection
program; powers and duties of director;
administration; periodic inspection;
minimum standards and rules;
exceptions; definition”).

(ii) Additional materials.

(A) Arizona Department of
Environmental Quality.

(1) Final Arizona State
Implementation Plan Revision,
Exemption of Motorcycles from Vehicle
Emissions Inspections and Maintenance
Program Requirements in Area A
(October 2009), adopted by the Arizona
Department of Environmental Quality
on November 6, 2009, excluding
appendices A and C.

(156) The following plan was
submitted on January 11, 2011 by the
Governor’s designee.

(1) [Reserved]

(ii) Additional materials.

(A) Arizona Department of
Environmental Quality.

(1) Final Addendum to the Arizona
State Implementation Plan Revision,
Exemption of Motorcycles from Vehicle
Emissions Inspections and Maintenance
Program Requirements in Area A,
October 2009 (December 2010), adopted
by the Arizona Department of
Environmental Quality on January 11,
2011.

(157) The following plan was
submitted on May 25, 2012 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Arizona Department of
Environmental Quality.

(1) Affidavit by Barbara Howe, Law
Reference Librarian, Arizona State
Library, Archives and Public Records,
certifying authenticity of reproduction
of Arizona Revised Statutes § 49-451

(sic) (corrected to § 49-541) (2001
pocket part), signed May 3, 2012.

(2) Arizona Revised Statutes (West
Group, 2001 Cumulative Pocket Part):
title 49 (the environment), section 49—
541 (“Definitions”), subsection 1
[Definition of Area A].

[FR Doc. 2013-12091 Filed 5-21-13; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0203; FRL-9386~1]
1-Naphthaleneacetic acid; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of 1-
naphthaleneacetic acid in or on
avocado; fruit, pome, group 11-10;
mango; sapote, mamey; and rambutan.
This regulation additionally deletes
certain tolerances, identified and
discussed later in this document.
Interregional Research Project Number 4
(IR—4) requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective May
22, 2013. Objections and requests for
hearings must be received on or before
July 22, 2013, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0203, is
available at hitp://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Laura Nollen, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
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Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—-7390; email address:
nollen.laura@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at|http.//www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
4 2.tpl

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0203 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before July 22, 2013. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your

objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0203, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

o Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http.//www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 2, 2012
(77 FR 25954) (FRL-9346—1), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 2E7991) by IR—4, 500
College Road East, Suite 201W,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.155 be
amended by establishing tolerances for
residues of the plant growth regulator 1-
naphthaleneacetic acid and its
conjugates in or on rambutan at 3 parts
per million (ppm); avocado, mango, and
sapote, mamey at 0.05 ppm; and fruit,
pome, group 11-10 at 0.15 ppm. The
petition additionally requested to
amend the tolerances in 40 CFR 180.155
by removing the tolerance for fruit,
pome, group 11 at 0.15 ppm, as it will
be superseded by the tolerance on fruit,
pome, group 11-10 at 0.15 ppm. That
document referenced a summary of the
petition prepared on behalf of IR—4 by
Amvac Chemical Corporation, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance on rambutan
from 3.0 ppm to 2.0 ppm. The Agency
has also revised the tolerance
expression for all established
commodities to be consistent with
current Agency policy. The reason for
these changes is explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
that section, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure for
1-naphthaleneacetic acid, including
exposure resulting from the tolerances
established by this action. EPA’s
assessment of exposures and risks
associated with 1-naphthaleneacetic
acid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Based on structural activity
relationship and metabolism data, all
forms of 1-naphthaleneacetic acid, its
salts, ester, and acetamide which are
collectively referred to as naphthalene
acetates (NAA), are expected to exhibit
similar toxicological effects. In selecting
endpoints of toxicity for risk assessment
to exposures to the various NAA forms,
the most conservative endpoint was
selected from the studies that showed
the lowest NOAEL:s for assessing a
particular exposure. In addition, all
forms degrade to the acid fairly quickly
in the field and in biological systems.
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Therefore, EPA has concluded that
required toxicity testing on any form
should serve for all members of this
group of chemicals.

Repeated oral exposures to NAA in
rats and dogs resulted in decreased body
weights, and body weight gains
accompanied by decreased food
consumption. The major target organs
from subchronic and chronic oral
exposures were the liver, stomach, and
lung. Repeated oral exposures also
resulted in decreased hematocrit and
hemoglobin, along with reduced red
blood cell count in rats and dogs and
hypocellularity of the bone marrow in
dogs.

There was no developmental toxicity
at the highest dose of NAA (the acid)
tested in the rat or in the rabbit (orally
gavaged), but developmental toxicity
(decreased fetal weight and minor
skeletal changes) were seen in rats
orally gavaged with the sodium salt.
Reproductive effects of NAA sodium
salts were limited to reduced litter
survival and pup weight throughout
lactation in both generations of offspring
in a 2-generation reproduction study.

NAA and its acetamide and the ethyl
ester were tested for mutagenic effects
in a gene mutation bacterial assay,
mouse lymphoma assay, and mouse
erythrocyte micronucleus assay, mouse

lymphoma assay, and mouse
erythrocyte micronucleus assay and
were not found to be mutagenic.
Additionally, NAA was tested for
mitotic gene conversion and dominant
lethality in rats and found to be
negative. In a published carcinogenicity
study of NAA acetamide in mice and a
guideline chronic/oncogenicity study of
NAA sodium salt in rats and mice, NAA
compounds were not carcinogenic in
mice or rats.

Specific information on the studies
received and the nature of the adverse
effects caused by NAA as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov in document:
“Naphthalene Acetates Human Health
Risk Assessment for a Proposed Use on
Avocado, Mango, Mamey Sapote,
Rambutan, and Updating Crop Group
Fruit, Pome, Group 11-10.” at pages 42—
50 in docket ID number EPA-HQ-OPP—
2012-0203.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern (LOC) to use in
evaluating the risk posed by human

exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors (U/SF) are used in
conjunction with the POD to calculate a
safe exposure level—generally referred
to as a population-adjusted dose (PAD)
or a reference dose (RfD)—and a safe
margin of exposure (MOE). For non-
threshold risks, the Agency assumes
that any amount of exposure will lead
to some degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for NAA used for human risk
assessment is shown in Table 1 of this
unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR NAA FOR USE IN HUMAN HEALTH RISk

ASSESSMENT

Exposure/scenario

Point of departure and uncer-
tainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (General population
including infants and children
and females 13-49 years of
age)

An acute RfD for the general population or any population subgroups was not selected because no effect

attributable to a single exposure was observed in animal studies.

Chronic dietary (All populations) ....

NOAEL = 15 mg/kg/day

Chronic RfD = 0.15 mg/kg/day

Chronic Toxicity—Dog LOAEL =

UFA = 10x cPAD = 0.15 mg/kg/day 75 mg/kg/day based on stom-
UFy = 10x ach lesions in 75% of the males
FQPA SF = 1x and by slight sinusoidal
histiocytosis in the liver of 50%
of the males.
Dermal short-term (1 to 30 days) .. | Dermal study ......cc.cccocoeeniiirieenennn. LOC for MOE = 100 .......ccoceveueennee 21-Day dermal: NAA Na salt
NOAEL = 300 mg/kg/day LOAEL = 1,000 mg/kg/day

Inhalation short-term (1 to 30

days).

Cancer (Oral, dermal, inhalation) ..

UFA = 10x
UFH = 10x
FQPA SF = 1x
Oral study
NOAEL = 50 mg/kg/day
UFA = 10x

UFy = 10x

FQPA SF = 10x

LOC for MOE = 1,000

based on reduced body weight
gain and food efficiency.

Developmental Rat: NAA LOAEL
= 150 mg/kg/day based on de-
creased body weight gain dur-
ing gestation period.

Not likely to be carcinogenic to humans.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligrams/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UF5 = extrapolation from animal to human (interspecies). UFy = potential variation in
sensitivity among members of the human population (intraspecies).
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to NAA, EPA considered
exposure under the petitioned-for
tolerances as well as all existing NAA
tolerances in 40 CFR 180.155. EPA
assessed dietary exposures from NAA in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for NAA; therefore, a quantitative acute
dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used Dietary Exposure Evaluation
Model software with the Food
Commodity Intake Database (DEEM—
FCID) Version 3.16, which uses food
consumption data from the U.S.
Department of Agriculture’s National
Health and Nutrition Examination
Survey, What We Eat in America,
(NHANES/WWEIA), conducted from
2003-2008. As to residue levels in food,
EPA assumed 100 percent crop treated
(PCT) and tolerance-level residues for
all commodities. In addition, DEEM
version 7.81 default processing factors
were used, when appropriate.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that NAA does not pose a
cancer risk to humans. Therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for NAA. Tolerance level residues and/
or 100 PCT were assumed for all food
commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for NAA in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of NAA.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefedl/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and
Concentration in Ground Water (SCI—
GROW) models, the estimated drinking

water concentrations (EDWCs) of NAA
for chronic exposures for non-cancer
assessments are estimated to be 2.99
parts per billion (ppb) for surface water
and 0.0226 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 3.0 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). NAA is
currently registered for root dip and
sprout inhibition applications to
ornamentals, which could result in
residential exposures. There is a
potential for short-term dermal and
inhalation exposures to residential
handlers, resulting from loading and
applying NAA. There are no residential
uses for NAA that result in exposure to
children via incidental oral activities.
The rooting compounds are applied by
holding the plant and dipping the roots
into solution. Very little exposure is
expected from this use. Sprout
inhibitors are applied by spray or paint
brush/roller after pruning trees, or by
spraying near the base of the tree after
pruning root suckers. There is very little
potential for postapplication exposure
to NAA for adults or children based on
the residential use pattern; therefore,
residential postapplication exposure is
not expected, nor is intermediate- or
long-term exposure scenarios based on
the intermittent nature of applications
by homeowners.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found NAA to share a
common mechanism of toxicity with
any other substances, and NAA does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that NAA
does not have a common mechanism of

toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA SF. In applying this provision,
EPA either retains the default value of
10X, or uses a different additional safety
factor when reliable data available to
EPA support the choice of a different
factor.

2. Prenatal and postnatal sensitivity.
There is low concern and no residual
uncertainty for pre- and/or postnatal
toxicity resulting from exposure to the
NAA group of chemicals. The available
data provided no indication of increased
quantitative or qualitative susceptibility
of rats or rabbits to in utero exposure to
NAA or to prenatal and postnatal
exposure in rat reproduction studies. In
the developmental toxicity study
conducted with NAA sodium salt in
rats, fetal toxicity (mainly decreased
fetal weights and minor skeletal
changes) was observed at a dose lower
than the maternally toxic dose.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
was reduced to 1X for the oral and
dermal routes of exposure and retained
at 10X for the inhalation route of
exposure. That decision is based on the
following findings:

i. The toxicity database for NAA is not
complete. EPA concluded that a 28-day
inhalation toxicity study is required for
NAA, based on a weight-of-evidence
approach. A 10X SF was retained for the
inhalation route of exposure due to the
lack of the required 28-day inhalation
study and given that the endpoint for
subchronic inhalation is based on a
developmental study (NOAEL = 50 mg/
kg/day) that noted decreased body
weight gains during gestation.

Additionally, recent changes to 40
CFR part 158 imposed new data
requirements for immunotoxicity testing
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(OCSPP Guideline 870.7800) for
pesticide registration. While an
immunotoxicity study is not available
for NAA, the toxicology database does
not show any evidence of treatment-
related effects on the immune system
and the overall weight-of-evidence
suggests that this chemical does not
directly target the immune system.
Consequently, the Agency does not
believe that conducting a functional
immunotoxicity study will result in a
lower POD than that currently used for
overall risk assessment, and therefore,
an additional safety factor is not needed
to account for lack of this study.

Acute and subchronic neurotoxicity
studies are also required as a part of
new data requirements in 40 CFR part
158; however, EPA has waived the
requirement for these studies at the
present time. This decision is based on:
(1) The lack of neurotoxicity and
neuropathology in the available
toxicology studies for NAA; and (2)
liver, stomach, and lung were identified
as the target organs, with dogs being the
most sensitive species. Therefore,
neurotoxicity studies conducted in rats
would not provide a more sensitive
endpoint for risk assessment, and
studies would be unlikely to yield PODs
lower than the current PODs used for
overall risk assessment.

ii. There is no indication that NAA is
a neurotoxic chemical and there is no
need for a developmental neurotoxicity
study or additional UFs to account for
neurotoxicity.

iii. There is no evidence that NAA
results in increased susceptibility in in
utero rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.
In the developmental toxicity study
conducted with NAA sodium salt in
rats, fetal toxicity was observed at a
dose lower than the maternally toxic
dose. However, there were clear
NOAELs in this developmental study
and the PODs used in the chronic
dietary assessment (15 mg/kg/day) are
protective of the fetal effects observed in
the study.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary food exposure
assessment was performed based on 100
PCT and tolerance-level residues. EPA
made conservative (protective)
assumptions in the ground water and
surface water modeling used to assess
exposure to NAA in drinking water.
Based on the discussion in Unit ITI.C.3.,
regarding limited residential use
patterns, exposure to residential
handlers is very low and EPA does not
anticipate postapplication exposure to
children or incidental exposures to

toddlers resulting from use of NAA in
residential settings. These assessments
will not underestimate the exposure and
risks posed by NAA.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, NAA is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to NAA from food
and water will utilize 2.0% of the cPAD
for children 1-2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of NAA is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Though there is
potential for short-term dermal and
inhalation exposures to adult handlers
resulting from residential applications
of NAA to ornamentals, aggregate risk
was not estimated for NAA because the
toxicity endpoints selected for the
chronic dietary route of exposure and
those selected for inhalation and dermal
routes of exposure are not based on
common effects i.e., the chronic dietary
endpoint is based on systemic effects
and the dermal and inhalation
endpoints are based on decreased body
weight gain. Exposure pathways and
routes are only aggregated when they
share a common toxic effect.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Because no intermediate-term adverse
effect was identified, NAA is not
expected to pose an intermediate-term
risk.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
NAA is not expected to pose a cancer
risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to NAA
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An adequate enforcement method, a
high performance liquid
chromatography (HPLC) method using
fluorescence detection (Method NAA—
AM-001) and a similar method (Method
NAA-AM-002), is available to enforce
the tolerance expression for NAA in
plant commodities.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for NAA.

C. Revisions to Petitioned-For
Tolerances

Based on the data supporting the
petition, EPA revised the proposed
tolerance on rambutan from 3.0 ppm to
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2.0 ppm. The Agency revised this
tolerance level based on analysis of the
residue field trial data using the
Organization for Economic Cooperation
and Development (OECD) tolerance
calculation procedures.

Finally, the Agency has revised the
tolerance expression to clarify: (1) That,
as provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of NAA not specifically
mentioned; and (2) that compliance
with the specified tolerance levels is to
be determined by measuring only the
specific compounds mentioned in the
tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of NAA, 1-
naphthaleneacetic acid, in or on
avocado at 0.05 ppm; fruit, pome, group
11-10 at 0.15 ppm; sapote, mamey at
0.05 ppm; mango at 0.05 ppm; and
rambutan at 2.0 ppm. This regulation
additionally removes the tolerance in or
on fruit, pome, group 11 at 0.15 ppm
and the time-limited tolerance in or on
avocado at 0.05 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory

Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 14, 2013.

Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.155 is revised to read
as follows:

§180.155 1-Naphthaleneacetic acid;
tolerances for residues.

(a) General. Tolerances are
established for the residues of 1-
naphthaleneacetic acid, including its
metabolites and degradates in or on the
commodities in the following table.
Compliance with the tolerance levels
specified is to be determined by
measuring only 1-naphthaleneacetic
acid and its conjugates, calculated as the
Stoichiometric equivalent of 1-
naphthaleneacetic acid, in or on the
commodity.

Commodity P%ritlﬁo%er
Avocado ........ccceiiiiiiiiiene 0.05
Cherry, sweet ......ccccceeeenenn. 0.1
Fruit, pome, group 11-10 ..... 0.15
Mango 0.05
Olive ........ 0.7
Orange 0.1
Pineapple! ..... 0.05
Potato ............ 0.01
Rambutan ............. 2.0
Sapote, mamey ... 0.05
Tangerine ......cccceceeeviieeenins 0.1

1There are no U.S. registrations since 1988.

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 2013—-12207 Filed 5-21-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 152

[CMS-9995-IFC3]

RIN 0938-AQ70

Pre-Existing Condition Insurance Plan
Program

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).
ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule with
comment period sets the payment rates
for covered services furnished to
individuals enrolled in the Pre-Existing
Condition Insurance Plan (PCIP)
program administered directly by HHS
beginning with covered services
furnished on June 15, 2013. This interim
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final rule also prohibits facilities and
providers who, with respect to dates of
service beginning on June 15, 2013,
accept payment for most covered
services furnished to an enrollee in the
federally-administered PCIP from
charging the enrollee an amount greater
than the enrollee’s out-of-pocket cost for
the covered service as calculated by the
plan. The PCIP program was established
under Section 1101 of Title I of the
Patient Protection and Affordable Care
Act (Affordable Care Act).

DATES: Effective date: This interim final
regulation is effective on June 15, 2013.

Comment date: To be assured
consideration, written comments must
be received at one of the addresses
provided below, no later than 5 p.m. on
July 22, 2013. Because of staff and
resource limitations, we cannot accept
comments by facsimile (FAX)
transmission.

ADDRESSES: In commenting, please refer
to file code CMS—9995-IFC3. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed).

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions under the “More Search
Options” tab.

2. By regular mail. You may mail
written comments to the following
address only: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-9995-1FC3, P.O. Box 8010,
Baltimore, MD 21244-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address only: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—-9995-1FC3,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses:

a. For delivery in Washington, DC—

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, 7500 Security

Boulevard, Baltimore, MD 21244—

1850.

If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
4492 in advance to schedule your
arrival with one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://regulations.gov.
Follow the search instructions on that
Web site to view public comments.

Comments received timely will be
also available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

FOR FURTHER INFORMATION CONTACT:
Kevin Simpson, Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, (410) 786—
0017.

SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act, (Pub. L. 111-148) was enacted
on March 23, 2010; the Health Care and
Education Reconciliation Act of 2010
(Reconciliation Act), (Pub. L. 111-152)
was enacted on March 30, 2010
(collectively, “Affordable Care Act™).
Section 1101 of the Affordable Care Act
directs the Secretary of Health and

Human Services (HHS) to establish,
either directly or through contracts with
states or nonprofit private entities, a
temporary high risk health insurance
pool program to provide access to
affordable health insurance coverage to
eligible uninsured individuals with pre-
existing conditions. A number of states
elected to contract with HHS to
establish and administer a high risk
pool using PCIP funds. HHS directly
established and administers a high risk
pool in the remaining states and the
District of Columbia. (Hereafter, we
generally refer to this program as the
Pre-Existing Condition Insurance Plan
program, or the PCIP program. We refer
to the PCIP program administered by
HHS as the “federally-administered
PCIP” or the “Plan” and a PCIP program
administered by a state or its designated
entity as a ‘“‘state-based PCIP.”) The
PCIP program is intended to provide
health insurance coverage to eligible
uninsured individuals with pre-existing
conditions until 2014. Beginning in
2014, most health insurance issuers will
be required to offer coverage to all
individuals, regardless of pre-existing
conditions, pursuant to section 2704 of
the Public Health Service Act. Eligible
individuals will be able to obtain health
insurance coverage either by enrolling
in a qualified health plan offered
through the new Health Insurance
Exchanges (also called Marketplaces)
established under section 1311 or 1321
of the Affordable Care Act, or by
enrolling in health insurance coverage
offered in the individual or group
market outside of the Exchanges.

As a temporary bridge to the
provisions that go into effect beginning
in 2014, the PCIP program was designed
to provide coverage to eligible
individuals who have been locked out
of the insurance market due to their
health status. Since enrollment began in
July 2010, the PCIP program has
experienced significant and sustained
growth, enrolling more than 135,000
otherwise uninsured individuals with
pre-existing conditions. Many PCIP
enrollees have serious health conditions
that require immediate and ongoing
medical treatment including severe or
life threatening conditions such as
cancer. In 2012, the average annual
claims cost paid per enrollee was
$32,108. This cost per enrollee exceeds
even that of state high risk pools that
predate the Affordable Care Act for
several reasons. Like other high risk
pools, PCIP enrollees are limited to
people that were previously considered
uninsurable due to high expected claims
cost. In contrast to many state high risk
pools, PCIP enrollees also do not
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experience any waiting periods or pre-
existing condition exclusions upon
enrollment in the program.

The combined effect of the number of
individuals enrolled in the program,
particularly very sick individuals, their
high utilization of covered services, and
the statutory limitations on enrollee
cost-sharing (which limits the maximum
amount an enrollee pays out-of-pocket
for covered services to $6,250 in 2013)
has led to a situation where the overall
cost of the PCIP program is higher than
originally projected. While the actuarial
estimates that HHS relies on to manage
the program fluctuate as new claims
data is received and processed, given
the current enrollment projections and
the current rate of claims payment, the
aggregate amount needed for the
payment of the expenses of the PCIP
program is estimated to exceed the
amount of remaining funding
appropriated by Congress to pay for
such expenses until the statutory end to
the program in 2014, unless we
implement the policy changes being
announced in this interim final rule.

We have already taken measures to
contain costs, with the intent of
sustaining the program until 2014. In
May of 2012, the federally-administered
PCIP ceased paying referral fees to
agents and brokers in connection with
enrolled individuals they had referred
to the program and began requiring that
applications for enrollment include
documentation showing that the
individual had been denied health
insurance coverage due to the existence
of a pre-existing condition. On August
1, 2012, the federally-administered PCIP
switched provider networks, reducing
both its negotiated and out-of-network
payment rates to providers. This
network change was followed by a
targeted effort to negotiate additional
discounts from in-network inpatient
facilities that were treating a large
number of PCIP enrollees. Additionally
in 2012, the federally-administered PCIP
limited the specialty drug benefit such
that the plan would only cover specialty
drugs dispensed by in-network
pharmacies.

Beginning January 1, 2013, the
federally-administered PCIP
implemented additional cost
containment measures, including—(1)
The elimination of two of three former
plan options in favor of a single plan
option; (2) an increase in the maximum
out-of-pocket limit from $4,000 to
$6,250 for in-network services; and (3)
an increase in coinsurance, once the
deductible has been met, from 20
percent to 30 percent of the plan
allowance for in-network covered
services. Furthermore, on February 15,

2013, the federally-administered PCIP
suspended its acceptance of new
enrollment applications until further
notice.

State-based PCIPs suspended their
acceptance of new enrollment
applications received after March 2,
2013. Additionally, a number of state-
based PCIPs have taken measures to
constrain costs in their programs, for
example, by renegotiating their facility
and physician reimbursement rates or
by setting their payment rates at levels
similar to the rates paid by Medicare.
Lastly, in May 2013 HHS began
negotiations with state-based PCIPs on a
final program contract, with a period of
performance running from June 1, 2013
through December 31, 2013. The
contract HHS will offer to state-based
PCIPs will be a cost reimbursement
contract up to, but not exceeding, the
funding obligated in the contract.

Based on estimates, HHS believes it is
prudent and necessary to make
additional adjustments in the federally-
administered PCIP with respect to
payment rates for covered services in
order to ensure that there is sufficient
funding available to provide coverage to
currently enrolled individuals until the
program ends in 2014.

I1. Provisions of the Interim Final Rule

This interim final rule specifies that
we are using our authority under section
1101(g)(2) of the Affordable Care Act to
set the payment rates for covered
services in the federally-administered
PCIP for dates of service beginning on
June 15, 2013. As explained below, with
the exception of covered services
furnished under the prescription drug,
organ/tissue transplant, dialysis and
durable medical equipment benefits,
covered services furnished to enrollees
in the federally-administered PCIP
program will be paid at—(1) 100 percent
of Medicare payment rates, or (2) where
Medicare payment rates cannot be
implemented by the federally-
administered PCIP, 50 percent of billed
charges or a rate generated pricing
methodology using a relative value scale
which is generally based on the
difficulty, time, work, risk and resources
of the service. (Hereafter, we generally
refer to this pricing methodology as
“relative value scale” pricing.) These
rates will become the new plan
allowances for the covered services,
with the Plan being responsible for
reimbursing the facility or a provider for
a portion and the enrollee being
responsible for reimbursing the facility
or provider for the remainder, as
calculated by the Plan using the current
cost sharing rules described in the Plan
brochure.

Furthermore, to protect enrollees in
the federally-administered PCIP from
having to shoulder potentially
significant costs that could be shifted to
them as a result of this new payment
policy, we are also adopting a policy
that prohibits any facility or provider
who, with respect to dates of service
beginning on June 15, 2013, accepts
payment for a covered service provided
to an enrollee in the federally-
administered PCIP (excepting only the
four benefit categories discussed below)
from charging the enrollee an amount
greater than the enrollee’s out-of-pocket
cost for the covered service as
calculated by the Plan based on the plan
allowance for the covered service. In
other words, as a condition of accepting
payment for most covered services,
facilities and providers will be
prohibited from “balance billing”
enrollees in the federally-administered
PCIP for the difference between the plan
allowance for those covered services
and the charge for the covered service
that they might otherwise bill to a
patient who is not a federally-
administered PCIP enrollee.

Presented below is a discussion of the
specific regulatory provisions set forth
in this interim final rule.

A. Insufficient Funds (§ 152.35(c))

Section 1101(g)(2) of the Affordable
Care Act states that “[i]f the Secretary
estimates for any fiscal year that the
aggregate amounts available for the
payment of the expenses of the high risk
pool will be less than the actual amount
of such expenses, the Secretary shall
make such adjustments as are necessary
to eliminate such deficit.” We have
codified this provision at 45 CFR
152.35(b).

Since enrollment began in July 2010,
the PCIP program has experienced
significant and sustained growth,
providing affordable health care
insurance to more than 135,000 of the
sickest and most vulnerable uninsured
individuals with pre-existing
conditions. As a result, claims paid by
the PCIP program are, on average, 2.5
times higher than claims paid by state
high risk pools that predate the PCIP
program. Based on enrollment and
claims data, current HHS estimates
indicate that the aggregate amount
needed to pay for PCIP program
expenses may be greater than the
remaining funding appropriated by
Congress to pay for such expenses until
coverage under the program ends in
2014. Thus, to ensure that there is
sufficient funding to pay for the
expenses of the PCIP program until
2014, as directed by the statute, we are
adding a new § 152.35(c) to our
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regulations. This new section states that
with the exception of covered services
furnished under the prescription drug,
organ/tissue transplant, dialysis and
durable medical equipment benefits, the
payment rates for covered services in
the federally-administered PCIP with
dates of service beginning June 15, 2013
will be paid at—(1) 100 percent of
Medicare payment rates; or (2) where
Medicare payment rates cannot be
implemented by the federally-
administered PCIP, 50 percent of billed
charges or a rate using relative value
scale pricing methodology. For purposes
of implementing this interim final rule,
we presume that (for covered services
paid at 50 percent of billed charges) a
facility or provider’s billed charge will
be reasonable. Such charges are subject
to review. The benefit and premium
provisions codified at 45 CFR part 152
Subpart D will not change. In addition,
as the new payment rates will become
the new plan allowances for the covered
services, we note that the Plan will be
responsible for reimbursing the facility
or a provider for a portion of these rates,
and the enrollee will be responsible for
reimbursing the facility or provider for
the remainder, as calculated by the Plan
using the current cost sharing rules
described in the Plan brochure.

HHS chose to index the new payment
rates that will apply to most covered
services to the Medicare payment rate
because Medicare rates are widely
accepted, familiar, and publicly
available. Since Medicare payment rates
are well known by facilities and
providers, we believe using a rate
indexed to Medicare best informs them
of what the payment rate for most
covered services will be. Based on
enrollment and claims data, current
HHS estimates indicate that
implementing a payment rate that is
100% percent of Medicare will allow us
to ensure that there is sufficient funding
to pay for the claims and administrative
expenses of the PCIP program until
coverage under the program ends in
2014.

Since the federally-administered PCIP
utilizes a third party administrator to
administer the Plan, there are a few
instances where Medicare rates cannot
serve as the basis for indexing the new
Plan rates. The payment rate for these
covered services will be 50 percent of
billed charges or calculated using a
relative value scale pricing
methodology. We have chosen to adopt
a different payment rate in such
instances to ensure that the services
currently covered under the Plan can
continue to be covered by the federally-
administered PCIP while also
addressing the need to further contain

program costs. These rates were chosen
because the federally-administered PCIP
can immediately operationalize them.
Given the short remaining life of the
program, and the limited number of
covered services to which these
payment rates would apply, we believe,
it would be inefficient and too costly for
HHS to operationalize other payment
rates that could be applied to these
covered services. We note that a facility
or provider will be able to contact the
federally-administered PCIP directly to
determine the plan allowance for one of
these covered services before providing
the service to a federally-administered
PCIP enrollee. Below, we discuss the
specific covered services for which
payment will be 50 percent of billed
charges or a rate generated using a
relative value scale pricing
methodology.

To the extent to which these covered
services are non-pharmaceutical
services, the payment rate will be
calculated using a the relative value
scale payment methodology that uses a
relative value scale generally based on
the difficulty, time, work, risk and
resources of the service. For
pharmaceutical services other than
those administered under the current
Plan prescription drug benefit, the
relative value scale payment
methodology is similar to the pricing
methodology used for Medicare Part B
drugs based on published acquisition
costs or average wholesale price for
pharmaceuticals as published in the Red
Book by RJ Health Systems, Thomson
Reuters. In these cases the plan
allowance will be based on the above
described relative value scale pricing
methodology and subject to the
prohibition on balance billing
(discussed below). If no Medicare
payment rate or relative value scale
pricing methodology is available, the
federally-administered PCIP will apply
the 50 percent of billed charges payment
rate. In these cases, the plan allowance
is also subject to the prohibition on
balance billing (discussed below).

Other instances where covered
services will be paid at 50 percent of
billed charges are—(1) Professional
services where there are no comparable
CPT codes; (2) facility based services
where the facility does not participate in
Medicare and therefore has no Medicare
ID; (3) facility-based services where
Medicare rates are not yet available or
not yet incorporated into the payment
software; (4) facility-based services
provided in a free-standing facility for
skilled nursing facilities, long-term
acute care facilities, rehabilitation
facilities, mental health and substance
abuse facilities; (5) facility-based

services where all data elements
required to calculate the Medicare
payment rate are not provided; (6)
facility-based services for home health
providers (UB billers only); and (7)
covered services that are not covered by
Medicare. In these cases the plan
allowance will be based on 50 percent
of billed charges and subject to the
prohibition on balance billing
(discussed below). Enrollees will,
however, remain responsible for paying
any applicable cost-sharing amounts, as
calculated by the Plan.

We are adopting these new payment
rates for the federally-administered PCIP
based on current enrollment projections
and the current rate of claims payment.
If these enrollment and claims
projections change after this interim
final rule goes into effect, HHS may opt,
through future rulemaking, to change
the payment rate.

Given the changes we have already
made to the prescription drug benefit in
the federally-administered PCIP as
previously discussed, we believe that
establishing new payment rates for
prescription drugs is not
administratively feasible or cost
effective. Therefore, the current plan
allowances that apply to the
prescription drug benefit in the
federally-administered PCIP will not be
affected by this interim final rule and
will continue to apply. Similarly, we
will not apply the new payment rates to
covered services furnished under the
organ/tissue transplant benefit to ensure
that enrollees continue to have access to
the federally-administered PCIP’s
network of transplant centers of
excellence, which we believe will lead
to fewer complications, shorter lengths
of stay, fewer readmissions, better
health outcomes, and lower costs.
Accordingly, the current plan
allowances for covered services
furnished under the organ/tissue
transplant benefit will remain the same.
Also, we will not apply a new payment
rate to the dialysis services provided
under the diagnostic and treatment
services benefit because we are unable
to operationalize a Medicare payment
rate. We believe that the current
negotiated rates with dialysis providers
result in payments that are likely to be
less than 50 percent of billed charges.
Therefore, we believe maintaining our
current in-network payment rate for this
service is more competitive than if we
were to implement a new payment rate
at 50 percent of the billed charge.
Finally, we will not apply the new
payment rates to covered services
furnished under the durable medical
equipment benefit, which currently is
provided to enrollees in the federally-
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administered PCIP on an in-network
basis only. We believe that the rates
currently paid for durable medical
equipment are at least as competitive as
Medicare payment rates.

This interim final rule establishes
new payment rates for most covered
services furnished in the federally-
administered PCIP. The federally-
administered PCIP is administered
directly by HHS. We note that HHS can
implement this interim final rule
quickly and efficiently. The state-based
PCIPs have previously indicated to HHS
that they are unable to implement new
facility and provider rates quickly.
Therefore, we have taken the
contracting strategy outlined herein
with state-based PCIPs.

B. Premiums and Cost-Sharing
(§152.21(c))

Section 1101(c)(2)(D) of the
Affordable Care Act requires that a PCIP
program established under this section
meet “any other requirements
determined appropriate” by the
Secretary. We are using this authority to
adopt a new requirement for the
federally-administered PCIP that
conditions a facility or provider’s
acceptance of the new payment rates
discussed above for most covered
services on the facility or provider’s
agreement not to balance bill the
enrollee for an amount greater than the
cost-sharing amount calculated by the
Plan.

Balance billing is a term generally
used to describe the practice of billing
a patient for the difference between the
plan allowance for a covered service
and the amount that the facility or
provider would otherwise charge for the
service. Although the federally-
administered PCIP currently contracts
with a network of facilities and
providers that have agreed not to
balance bill, it may not be able to
sustain that contractual arrangement as
it currently exists, or otherwise enter
into new contracts with networks that
will accept as payment in full the
payment rates we are adopting in this
interim final rule. Thus, the federally-
administered PCIP may operate without
a network for most covered services,
and the corresponding protection
against balance billing that has, to date,
been available to enrollees who choose
to use network facilities and providers.

Without such protection, enrollees in
the federally-administered PCIP could
become liable to pay significant out-of-
pocket costs for many covered services.
We understand that facility and
provider charges will often be higher
than the rates we are setting in this
interim final rule. Allowing this

financial liability to transfer to the
enrollee could leave federally-
administered PCIP enrollees no better
off than they would have been if they
had no PCIP coverage, and runs counter
to the entire PCIP concept, which is to
provide affordable health insurance
coverage to those who need it most.
Also, we believe that the payment rates
we are setting in this interim final rule
are still better than the alternative,
which is leaving facilities and providers
with the possibility of having to decide

whether to furnish uncompensated care.

Accordingly, to safeguard federally-
administered PCIP enrollees from
experiencing potentially significant
increases in their out-of-pocket costs
due to balance billing, we are adding a
new §152.21(c) to our regulations.
Beginning with June 15, 2013 dates of
service, this new section requires all
facilities and providers that accept
payment from the federally-
administered PCIP for furnishing a
covered service to an enrollee (with the
exception of covered services furnished
under the prescription drug, organ/
tissue transplant, dialysis and durable
medical equipment benefits) to accept
as payment in full the plan allowance
for the covered service, which includes
the cost-sharing amount calculated by
the Plan for the covered service. With
respect to these covered services,
facilities or providers may not bill the
enrollee for an amount greater than the
amount determined by the Plan to be
the enrollee’s cost-sharing amount for
the covered service.

The prohibition on balance billing
will not apply to covered services
furnished under the prescription drug,
organ/tissue transplant, dialysis and
durable medical equipment benefits
because, as explained above, covered
services furnished under these benefits
will continued to be paid at the existing
in-network payment rates. We do not
apply the balance billing prohibition to
these covered services because it is our
desire to encourage federally-
administered enrollees to continue to
seek treatment for these covered
services from in network facilities and
providers for the cost-containment
reasons described above.

III. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will

respond to the comments in the
preamble to that document.

IV. Waiver of Proposed Rulemaking
and the 60-Day Delay in the Effective
Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 551, et seq.), a
notice of proposed rulemaking and an
opportunity for public comment are
generally required before promulgation
of a regulation. We also ordinarily
provide a 60-day delay in the effective
date of the provisions of a rule in
accordance with the APA (5 U.S.C.
553(d)), which requires a 30-day
delayed effective date and the
Congressional Review Act (5 U.S.C.
801(a)(3)), which requires a 60-day
delayed effective date for major rules.

However, this procedure can be
waived if the agency, for good cause,
finds that notice and public comment
and delay in effective date are
impracticable, unnecessary, or contrary
to the public interest and incorporates a
statement of the finding and its reasons
in the rule issued. 5 U.S.C. 553(d)(3); 5
U.S.C. 808(2).

HHS has determined that issuing this
regulation in proposed form, such that
it would not become effective until after
public comments are submitted,
considered, and responded to in a final
rule, would be impracticable and
contrary to the public interest. The PCIP
program is intended to provide benefits
to eligible uninsured individuals with
pre-existing conditions until 2014.
However, the funding available to pay
claims against, and the administrative
costs of, the PCIP program is limited by
statute, and HHS estimates that, at the
current rate of expenditure, the
aggregate amount needed for the
payment of program expenses may be
greater than the amount of remaining
funding appropriated by the Congress to
pay such expenses. Moreover, for
individuals with pre-existing conditions
enrolled in the PCIP program, the
program may be their only available
source of health coverage before
prohibitions on discrimination by
health insurance issuers based on pre-
existing conditions go into effect in
January 2014. It is critical to the
continued sustainability of the program
that the new payment rates go into effect
as soon as operationally possible. A
delay in the implementation of the new
reimbursement rates beyond June 15,
2013 would risk program funds being
exhausted prior to 2014.

We also believe that it would be
impracticable and contrary to the public
interest to delay the implementation of
a policy that prohibits facilities and
providers from billing federally-
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administered PCIP enrollees for the
difference between the plan allowance
for most covered services and the
amount they would otherwise charge for
the covered services. The PCIP program
is a program of last resort for
individuals who, because of their pre-
existing conditions, are either denied
coverage in the individual market
altogether, or can only obtain coverage
that excludes their pre-existing
condition (often at substantially higher
premium rates than those paid by other
individuals). The Affordable Care Act
not only makes coverage available to
these individuals until the more general
pre-existing condition protections
become available in 2014, but does so at
a lower cost than they otherwise would
likely have to pay if they did not have
health coverage. Furthermore, if the
network currently in place in the
federally-administered PCIP became
unavailable as a result of the new
payment rates being set in this interim
final rule, we are concerned that the
balance billed charges could cause
irreparable financial harm to enrollees
and deter them from seeking services at
all. Because we want not only to
preserve the program benefit structure
as intended by the Congress, but also
meet the needs of enrollees in the
federally-administered PCIP who expect
that their out-of-pocket costs will be
limited, we believe that it would be
impracticable and contrary to the public
interest to create a situation in which
these enrollees are either deterred from
seeking covered benefits under the
program altogether, or are forced to pay
substantially higher out-of-pocket costs
than they would have otherwise had to
pay absent our adoption of a policy
prohibiting balance billing in this
interim final rule.

For the foregoing reasons, we find
good cause to waive the notice of
proposed rulemaking and 60-day delay
in the effective date and to issue this
final rule on an interim basis.

We are providing a 60-day public
comment period, and this regulation
will be effective on June 15, 2013.

V. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval.

We are not soliciting public comment
on these issues addressed in this interim
final rule because we are not making
changes to the information collections

associated with this program, which are
covered under OMB Control Number
OMB-0938-1100.

VI. Regulatory Impact Analysis

A. Summary and Need for Regulatory
Action

Section 1101 of Title I of the
Affordable Care Act requires that the
Secretary establish, either directly or
through contracts with states or
nonprofit private entities, a temporary
high risk pool program to provide
affordable health insurance benefits to
eligible uninsured individuals with pre-
existing conditions. The Affordable Care
Act envisions that this program will
provide coverage to eligible uninsured
individuals with preexisting conditions
until 2014, when these individuals will
begin to have access to a broader range
of affordable health coverage options,
including qualified health plans offered
through new Health Insurance
Exchanges established under sections
1311 or 1321 of the Affordable Care Act.
An interim final rule published July 10,
2010 (75 FR 45014) set forth and
addressed key issues regarding
administration of the program,
eligibility and enrollment, benefits,
premiums, funding, appeals rules, and
enforcement provisions related to anti-
dumping and fraud, waste, and abuse.
This interim final rule sets forth new
payment rates that apply to most
covered services with dates of service
beginning June 15, 2013, in the
federally-administered PCIP. Payment
rates for covered services—with the
exception of covered services furnished
under the prescription drug, organ/
tissue transplant, dialysis and durable
medical equipment benefits will be—(1)
100 percent of Medicare payment rates;
or (2) where Medicare payment rates
cannot be implemented by the federally-
administered PCIP, 50 percent of billed
charges or a rate generated using a
relative value scale pricing
methodology. This interim final rule is
an exercise of our authority to make
program changes that we have
determined are prudent and necessary
to ensure that there is sufficient funding
to pay for program expenses until 2014.

Additionally, to protect federally-
administered PCIP enrollees from
potentially becoming financially liable
to pay significant costs for covered
services as an unintended consequence
of this interim final rule, we are
adopting a policy that prohibits
facilities and providers from billing an
enrollee for the difference between the
plan allowance for a covered service
(with the exception of covered services
furnished under the prescription drug,

organ/tissue transplant, dialysis and
durable medical equipment benefits)
and the amount that they would
otherwise charge for the covered
service. In other words, facilities and
providers that furnish covered services
to federally-administered PCIP enrollees
must accept, as payment in full, the
plan allowance for most of those
covered services (as determined by the
Plan) and not bill the enrollee for an
amount greater than the cost-sharing
amount that the federally-administered
PCIP has calculated for the covered
service.

Executive Order 12866 explicitly
requires agencies to take account of
“distributive impacts” and “equity.”
Setting the federally-administered PCIP
payment rates applicable to most
covered services with dates of service
beginning on June 15, 2013, is prudent
and necessary to ensure the PCIP
program continues to provide benefits to
enrolled individuals with pre-existing
conditions who cannot obtain health
coverage in the existing insurance
market until 2014, when these
individuals will begin to have access to
a broader range of coverage options,
including qualified health plans offered
through new health insurance
marketplaces established under sections
1311 or 1321 of the Affordable Care Act.
Based on enrollment and claims data,
current HHS estimates indicate that the
aggregate amount needed to pay for
PCIP expenses may be greater than the
remaining funding appropriated by
Congress to pay for such expenses until
coverage under the program ends in
2014. Therefore, it is critical that we set
the new payment rates and prohibit
balance billing under the federally-
administered PCIP as soon as
operationally possible so that we can
ensure that funding remains available to
provide benefits to PCIP enrollees until
2014 and enrollees are protected from
potentially significant out-of-pocket
costs.

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735), a “‘significant” regulatory action
is subject to review by the Office of
Management and Budget (OMB).
Section 3(f) of the Executive Order
defines a “significant regulatory action”
as an action that is likely to result in a
rule— (1) having an annual effect on the
economy of $100 million or more in any
one year, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local or tribal governments or
communities (also referred to as
“economically significant’); (2) creating
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a serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order. OMB
has determined that this regulation is
economically significant within the
meaning of section 3(f)(1) of the
Executive Order, because it is likely to
have an annual effect on the economy
of $100 million in at least 1 year.
Accordingly, OMB has reviewed this
rule pursuant to the Executive Order.

HHS provides an assessment of the
potential costs, benefits, and transfers
associated with this interim final
regulation, summarized in the following
table.

TABLE 1.1— ACCOUNTING TABLE

Benefits:

Qualitative: The reduction in per-claim
costs paid by the federally-adminis-
tered Pre-Existing Condition Insurance
Plan will help to ensure that the PCIP
program can continue providing bene-
fits to current enrollees who were pre-
viously denied health coverage due to
their pre-existing condition. Facilities
and providers serving enrollees in the
Plan will continue to receive payment
for such care, rather than risk receiv-
ing no payment for such care should
they choose to continue treating the
enrollee and PCIP program funding is
exhausted prior to 2014.

Costs:

Qualitative: Health care facilities and
providers will get paid less by the Plan
for the same covered services, al-
though given the small number of
PCIP enrollees and large amount of
uncompensated care that might other-
wise be sought by these enrollees, we
estimate this cost is minimal.

a. Estimated Number of Affected
Entities

This interim final rule sets new
payment rates for most covered services
in the federally-administered Pre-
Existing Condition Insurance Plan
(PCIP) furnished beginning on June 15,
2013. It also prohibits a facility or
provider from balance billing a
federally-administered PCIP enrollee in
most circumstances.

Only facilities and providers
furnishing covered services to federally-
administered PCIP enrollees will be
affected by the new payment rates and
prohibition on balance billing. Although
payment rates will be reduced, facilities

and providers choosing to continue to
furnish covered services to PCIP
enrollees will continue to receive
payment, whereas in the absence of
PCIP, they might not be able to continue
treating the individuals unless they
furnish uncompensated care. Although
the federally-administered PCIP
currently includes an in-network
benefit, enrollees are also able to receive
treatment out-of-network, thereby
making it difficult to quantify the
number of facilities and providers that
will be affected by this interim final
rule.

b. Benefits

A key premise for the establishment
of the PCIP program was that those who
are unable to purchase private health
insurance coverage due to a pre-existing
condition are potentially disadvantaged
as a result of both poor health and loss
of income. We expect that this interim
final regulation will help more than
100,000 current enrollees continue to
receive coverage until 2014. According
to the 2009 report entitled “Financial
and Health Burden of Chronic
Conditions Grow,” released by the
Center for Studying Health System
Change, about 60 percent of the
uninsured who have chronic conditions
delay care or did not fill a prescription
due to cost. Lack of health coverage
often leads to significant medical debt,
and uncompensated and expensive care
at sites such as emergency rooms,
shifting these costs in the health system
to people with insurance coverage to
offset the cost of this uncompensated
care. Given these potential
consequences of PCIP enrollees losing
coverage and becoming uninsured prior
to the coverage protections that will go
into effect in 2014, this interim final
regulation could generate significant
benefits to enrolled individuals, for
whom it will be possible to continue to
be enrolled in the PCIP program. Absent
this interim final rule, the PCIP program
could exhaust its $5 billion in
appropriated funding before the end of
the program in 2014.

The Regulatory Impact Analysis
included in the preamble to the 2010
PCIP interim final regulation included a
discussion of the PCIP program’s benefit
to program-eligible individuals, as
compared to the absence of the program.
This interim final rule better ensures the
continued existence of the program
until 2014, as an alternative to the
absence of the program during that time
period. Therefore, we refer readers to
the discussion of the benefits to
program-eligible individuals that
appears in the Regulatory Impact
Analysis of the July 30, 2010 interim

final regulation (75 FR 45026). These
benefits could take the form of
reductions in mortality and morbidity,
reductions in medical expenditure risk,
and increases in worker productivity.
Each of these effects is described in that
Regulatory Impact Analysis.

c. Costs and Transfers

Under Section 1101 of the Affordable
Care Act, HHS is authorized to disperse
$5 billion to pay claims and the
administrative costs of the PCIP
program that are in excess of premiums
collected from enrollees.

There will be administrative costs
associated with this interim final rule.
The federally-administered PCIP claims
processing contractor will incur
minimal administrative costs to
implement the payment rates required
by this regulation to ensure that its
systems are properly coded to pay the
payment rates established under this
interim final rule. This cost will be
minimal because the claims processing
contractor has an existing system in
place to adjust its payment rates to
reduce the payment rates to the amount
specified.

This interim final rule will not
increase or decrease costs to the federal
government. The Congress appropriated
$5 billion for the PCIP program, and
HHS intends to spend that $5 billion for
PCIP-related costs, although this
regulation will change how a portion of
the remaining $5 billion is distributed
by spreading funding for the maximum
period of time by setting new payment
rates in the federally-administered PCIP.

With respect to other parties, we lack
data with which to quantify costs
associated with this regulation. Setting
new payment rates for most covered
services under the federally-
administered PCIP program gives
facilities and providers two choices.
One choice is to continue to treat
federally-administered PCIP enrollees
and accept the payment rates set by this
regulation as payment in full. We
acknowledge that facilities and
providers would, in general, be paid less
to treat PCIP enrollees but we believe
such cost is minimal (relative to
facilities and providers’ annual
revenues). In the absence of this
regulation, funding for the PCIP
program may be exhausted prior to
2014, causing enrollees to seek from the
same facilities and providers
uncompensated and expensive care.
Facilities and providers who furnish
covered services to individuals enrolled
in the federally-administered PCIP, the
anticipated reduction in PCIP revenue
per claim will not, in the aggregate,
eliminate their overall PCIP revenue.
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The other choice that facilities and
providers have is to no longer treat PCIP
enrollees. While we understand that the
decision to no longer treat PCIP
enrollees is possible, we believe and are
hopeful that most facilities and
providers will accept the new payment
rates established in this interim final
rule given the serious health conditions
many federally-administered PCIP
enrollees have and the prospect that
such reduced payment is temporary
until 2014 when no one can generally be
denied health coverage because of a pre-
existing condition. Facilities or
providers who choose to not accept the
payment rates established in this
interim final rule could limit a
federally-administered PCIP enrollee’s
ability to access health care services.
However, this same possibility would
occur if the PCIP program were to end
before 2014. Lastly, because the PCIP
program serves such a small population
nationwide, and the program is
temporary in nature, it is unlikely that

a facility or provider’s annual revenue
would be significantly impacted by
continuing to treat PCIP enrollees at the
new payment rate. Therefore, we believe
that this interim final regulation has
minimal cost to such providers and
facilities.

d. Conclusion

Under section 1101 of the Affordable
Care Act, HHS is authorized to spend $5
billion for the purpose of funding the
PCIP program. Implementing this
interim final regulation, through which
HHS is setting payment rates for most
covered services under the federally-
administered PCIP program to 100
percent of Medicare payment rates, may
not impose any substantial financial
costs on any parties.

For facilities and providers, the
anticipated reduction in PCIP revenue
per claim will likely be offset by the cost
of uncompensated care in the absence of
the PCIP program, a cost that facilities
and providers would frequently incur if
the PCIP program terminated earlier
than 2014, due to funds being
exhausted. Therefore, this interim final
regulation has, in aggregate, minimal
cost to such facilities and providers. By
ensuing that coverage continues through
the end of the year, when new options
become available, the payment rates set
forth in this interim final regulation will
likely have a significant, positive
financial impact on individuals enrolled
in the program.

We anticipate that PCIP enrollees,
who might otherwise lose their PCIP
coverage will benefit from this interim
final rule because they will be able to
maintain their PCIP coverage. We also

anticipate that ensuring the PCIP
program’s existence through 2014 will
reduce the burden on local and state
governments to pay health care facilities
and providers for uncompensated care
and prevent shifting of uncompensated
care costs in the health system to people
with insurance coverage to offset the
cost of such uncompensated care.

VII. Other Sections
Regulatory Alternatives

Under the Executive Order, we must
consider alternatives to issuing
regulations and alternative regulatory
approaches. This interim final rule sets
payment rates for covered services in
the federally-administered PCIP with
dates of service beginning June 15, 2013
to reduce the rate of expenditures in
order to eliminate the potential funding
deficit estimated to occur in calendar
year 2013. While other program
modifications, as previously
summarized, have been implemented to
contain program costs, no other viable
alternatives were identified that could
substitute for the changes included in
this interim final rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires agencies that issue a regulation
to analyze options for regulatory relief
of small businesses if a rule has a
significant impact on a substantial
number of small entities. The RFA
generally defines a “small entity” as—
(1) A proprietary firm meeting the size
standards of the Small Business
Administration (SBA); (2) a nonprofit
organization that is not dominant in its
field; or (3) a small government
jurisdiction with a population of less
than 50,000. States and individuals are
not included in the definition of “small
entity.” The Secretary certifies that this
interim final rule will not have
significant impact on a substantial
number of small entities.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates would require
certain spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. In 2013, that
threshold is approximately $141
million.

UMRA does not address the total cost
of a rule. Rather, it focuses on certain
categories of cost, mainly those ““federal
mandate” costs resulting from—(1)
Imposing enforceable duties on state,
local, or tribal governments, or on the

private sector; or (2) increasing the
stringency of conditions in, or
decreasing the funding of, state, local, or
tribal governments under entitlement
programs.

Under the Affordable Care Act, states
(or their designated nonprofit, private
entities) chose to contract with HHS to
administer PCIP and receive federal
funding for doing so. If they did not
choose to administer a PCIP, HHS
established a PCIP in the state. Thus,
this interim final rule does not impose
an unfunded mandate on states.

Enrolled individuals have to pay a
premium and other out-of-pocket
expenses to maintain their enrollment
in a PCIP. However, individuals are free
to disenroll based on their evaluation of
the costs and benefits of remaining in
the program. There is no automatic
enrollment and no requirement to enroll
or remain enrolled in a PCIP. Thus, this
interim final rule does not impose an
unfunded mandate on the private sector.

Federalism (Executive Order 13132)

Under the specific provisions of the
Affordable Care Act, States or State-
delegated non-profit entities are
contractors of the HHS in the
implementation of the PCIP program.
HHS has given those contractors
flexibility within the parameters
provided by the Affordable Care Act and
within the budgetary capacity of the
program.

Congressional Review Act

This proposed regulation is subject to
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq) and has been
transmitted to the Congress and
Comptroller General for review.

V. Statutory Authority

This interim final rule is adopted
pursuant to the authority contained in
section 1101 of the Patient Protection
and Affordable Care Act (Pub. L.
111-148).

List of Subjects in 45 CFR Part 152

Administrative practice and
procedure, Health care, Health
insurance, Penalties, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Department of Health and
Human Services amends 45 CFR subtitle
A, subchapter B, part 152 as set forth
below:
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PART 152—PRE-EXISTING
CONDITION INSURANCE PLAN
PROGRAM

m 1. The authority citation for part 152
continues to read as follows:

Authority: Sec. 1101 of the Patient
Protection and Affordable Care Act (Pub. L.
111-148).

m 2. Section 152.21 is amended by
adding paragraph (c) to read as follows.

§152.21 Premiums and cost-sharing.

* * * * *

(c) Prohibition on balance billing in
the PCIP administered by HHS. A
facility or provider that accepts payment
under §152.35(c)(2) for a covered
service furnished to an enrollee may not
bill the enrollee for an amount greater
than the cost-sharing amount for the
covered service calculated by the PCIP.

m 3. Section 152.35 is amended by
adding paragraph (c) to read as follows.

§152.35. Insufficient funds.

* * * * *

(c) Payment rates for covered services
furnished beginning June 15, 2013 to
enrollees in the PCIP administered by
HHS. (1) Covered services furnished
under the prescription drug, organ/
tissue transplant, dialysis and durable
medical equipment benefits will be paid
at the payment rates that are in effect on
June 15, 2013.

(2) With respect to all other covered
services, the payment rates will be—

(i) 100 percent of Medicare payment
rates; or

(ii) Where Medicare payment rates
cannot be implemented by the federally-
administered PCIP, 50 percent of billed
charges or a rate using a relative value
scale pricing methodology.

Dated: May 15, 2013.

Marilyn Tavenner,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Dated: May 16, 2013.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2013-12145 Filed 5-17-13; 4:15 pm]
BILLING CODE 4150-03-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 14

[CG Docket No. 10-213; WT Docket No. 96—
198; and CG Docket No. 10-145; FCC 13-
57]

Accessibility Requirements for Internet
Browsers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission adopts rules to implement
section 718 of the Communications Act
of 1934 (the Act), as amended, which
was added to the Act by the Twenty-
First Century Communications and
Video Accessibility Act of 2010 (CVAA).
Section 718 of the Act requires Internet
browsers built into mobile phones to be
accessible to individuals who are blind
or visually impaired. In this document,
the Commission also affirms that section
716 of the Act requires certain Internet
browsers used for advanced
communications services to be
accessible to people with disabilities.

DATES: Effective October 8, 2013.

FOR FURTHER INFORMATION CONTACT: Eliot
Greenwald, Consumer and
Governmental Affairs Bureau, Disability
Rights Office, at (202) 418-2235 or
email Eliot.Greenwald@fcc.gov, or
Rosaline Crawford, Consumer and
Governmental Affairs Bureau, Disability
Rights Office, at (202) 418-2075 or
email Rosaline.Crawford@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report Order, document FCC 13-57,
adopted on April 26, 2013, and released
on April 29, 2013, in CG Docket No. 10—
213, WT Docket No. 96-198, and CG
Docket No. 10-145. The full text of
document FCC 13-57 will be available
for public inspection and copying via
ECFS, and during regular business
hours at the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
It also may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street SW., Room CY-B402,
Washington, DC 20554, telephone: (800)
378-3160, fax: (202) 488-5563, or
Internet: www.bcpiweb.com. Document
FCC 13-57 can also be downloaded in
Word or Portable Document Format
(PDF) at http://www.fcc.gov/document/
section-718-accessibility-requirements-
internet-browsers-mobile. To request
materials in accessible formats for
people with disabilities (Braille, large

print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer and Governmental Affairs
Bureau at (202) 418—-0530 (voice) or
(202) 418-0432 (TTY).

Final Paperwork Reduction Act of 1995
Analysis

Document FCC 13-57 does not
contain new or modified information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104—13. In addition,
therefore, it does not contain any new
or modified information collection
burden for small business concerns with
fewer than 25 employees, pursuant to
the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, 44
U.S.C. 3506(c)(4).

Synopsis
I. Introduction

1. In document FCC 13-57, the
Commission implements section 718 of
the Act, which was added by section
104 of the CVAA to ensure that people
with disabilities have access to
emerging and innovative advanced
communications technologies. Section
718 of the Act requires mobile phone
manufacturers and mobile service
providers that include or arrange for the
inclusion of an Internet browser on
mobile phones to ensure that the
functions of the included browser are
accessible to and usable by individuals
who are blind or have a visual
impairment, unless doing so is not
achievable. In addition, in document
FCC 13-57, the Commission affirms its
previous conclusions regarding the
coverage of Internet browsers used for
ACS under section 716 of the Act, and
retains the recordkeeping requirements
and deadlines for entities covered under
section 718 of the Act.

II. Background

2. On October 7, 2011, the
Commission adopted rules, published at
76 FR 82353, December 30, 2011,
implementing section 716 of the Act
(also added by the CVAA), which
requires advanced communications
services (ACS) and equipment used for
ACS to be accessible to and usable by
individuals with disabilities, unless
doing so is not achievable. 47 U.S.C.
617; 47 CFR 14.1—14.21 of the
Commission’s rules. The Commission
also adopted rules to implement section
717, which establishes recordkeeping
and enforcement requirements for
entities covered under sections 255,
716, and 718 of the Act. 47 U.S.C. 618;
47 CFR 14.30—14.52 of the
Commission’s rules. In addition, the
Commission adopted a Further Notice of
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Proposed Rulemaking (ACS FNPRM),
published at 76 FR 82240, December 30,
2011, that sought comment on rules to
implement section 718. Among other
things, the Commission raised the
following issues in the ACS FNPRM: (1)
Coverage of Internet browsers under
section 716 and section 718; (2) the best
ways to implement section 718 to
achieve compliance by the time the
provision goes into effect; (3)
accessibility application programming
interfaces (APIs); and (4) the
recordkeeping requirements.

III. Coverage of Internet Browsers
Under Section 716 and Section 718

A. General Coverage of Internet
Browsers Under Section 716 of the Act

3. In document FCC 13-57, the
Commission affirms its previous
conclusion that equipment with
manufacturer-installed or included
Internet browsers used for ACS are
encompassed within the term
“equipment used for ACS” subject to
section 716 of the Act. Likewise, the
Commission affirms that an ACS
provider is responsible for the
accessibility of the underlying
components of its service, including any
software, such as an Internet browser,
that it provides. Among other things,
this means that the functions of an
Internet browser—to enable users, for
example, to input a uniform resource
locator (URL) into the address bar; to
identify and activate home, back,
forward, refresh, reload, and stop
buttons; to view status information; and
to activate zooming or other features
that are used for ACS—must be
accessible to individuals with
disabilities, unless doing so is not
achievable.

4. In document FCC 13-57, the
Commission concludes that Internet
browsers do not “pass through”
information to independent downstream
devices, software, or applications, as
that term is used in section 14.20(c) of
the Commission’s rules. Nevertheless,
the Commission notes that covered
entities are not relieved of their
obligations to ensure the accessibility of
browsers included by manufacturers or
service providers under section 716 of
the Act. For example, if a covered entity
installs or directs the installation of an
Internet browser, and the browser
supports a specific web standard,
approved standards recommendations,
or technology that includes the
capabilities to support accessibility
features and capabilities, it must ensure
that the Internet browser can use such
capabilities contained in those
standards or technologies to support the

intended accessibility features and
capabilities in the ACS web application
retrieved and displayed by the browser,
unless doing so is not achievable. To the
extent that an included Internet browser
does not support a particular technology
that is needed to make web-based
information available to the general
public, the Commission declines to
require covered entities to ensure that
such browsers support the technology
solely for the purpose of achieving
accessibility.

B. Overlapping Coverage of Internet
Browsers Under Sections 716 and 718 of
the Act

5. In document FCC 13-57, the
Commission finds that, with respect to
individuals with disabilities generally,
section 716(a) of the Act covers
manufacturers of all equipment
(including mobile phones) that include
an Internet browser used for ACS, and
section 716(b) of the Act covers ACS
providers (including mobile service
providers that provide ACS) that
provide or require the installation and
use of an Internet browser as an
underlying component of their ACS.
The Commission further finds that,
specifically with respect to individuals
who are blind or visually impaired,
section 718 of the Act covers
manufacturers of mobile phones that
include an Internet browser used for any
purpose, as well as mobile service
providers who arrange for the inclusion
of an Internet browser used for any
purpose.

IV. Implementation of Section 718

6. Except as otherwise noted, in
document FCC 13-57, the Commission
adopts rules for section 718 of the Act
that are analogous to the Commission’s
Part 14 rules implementing section 716.
Specifically, the rules adopted define
the terms “accessible” and “‘usable” as
the Commission previously defined
these terms when implementing
sections 716(a)(1) and (b)(1) and
sections 255(b) and (c) of the Act. The
Commission also adopts key
requirements similar to those in its
section 255 and section 716 rules
regarding product design, development,
and evaluation. Entities subject to
section 718 of the Act must consider
performance objectives at the design
stage as early as possible and identify
barriers to accessibility and usability as
part of their evaluation when
considering implementation of the
accessibility performance objectives. 47
CFR 14.20(a) and (b) of the
Commission’s rules. Entities subject to
section 718 of the Act must also ensure
that information and documentation

that they provide to customers are
accessible, if achievable. 47 CFR
14.20(d) of the Commission’s rules.

7. The Commission declines to apply
the information pass-through
requirement in section 14.20(c) of the
Commission’s rules to entities covered
under section 718 of the Act.
Nevertheless, the Commission notes that
covered entities are not relieved of their
obligations under section 718 of the Act.
A covered entity that installs or directs
the installation of an Internet browser
that supports a specific web standard,
approved standards recommendations,
or technology that includes the
capabilities to support accessibility
features and capabilities, must ensure
that the Internet browser can use such
capabilities contained in those
standards or technologies to support the
intended accessibility features and
capabilities in the web application
retrieved and displayed by the browser,
unless doing so is not achievable. To the
extent that an included Internet browser
does not support a particular technology
that is needed to make web-based
information available to the general
public, the Commission declines to
require covered entities to ensure that
such browsers support the technology
solely for the purpose of achieving
accessibility.

8. Section 716(g) of the Act defines
the term ‘““achievable” for the purposes
of both section 716 and section 718 to
mean ‘“‘with reasonable effort or
expense, as determined by the
Commission” and requires
consideration of four specific factors
when making such determinations. In
document FCC 13-57, the Commission
defines and applies the term
“achievable” to entities covered under
section 718(a) of the Act in the same
manner as this term is defined in
section 716(g) of the Act and as it is
applied to entities covered under
sections 716(a)(1) and (b)(1) of the Act.

9. In document FCC 13-57, the
Commission defines and applies the
industry flexibility provisions contained
in section 718(b) of the Act in the same
manner as these provisions are defined
and applied in sections 716(a)(2) and
(b)(2) of the Act. These provisions allow
industry the flexibility to satisfy their
respective accessibility requirements
with or without the use of third party
applications, peripheral devices,
software, hardware, or customer
premises equipment that are available to
consumers at nominal cost and that
individuals with disabilities can access.

10. The Commission does not apply
the compatibility provision contained in
section 716(c) of the Act—requiring
that, if compliance with the accessibility
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requirements for ACS and equipment
used for ACS is not achievable, then
such equipment or services must be
compatible with existing peripheral
devices or specialized customer
premises equipment commonly used by
individuals with disabilities to achieve
access, unless doing so is not
achievable—to entities covered under
section 718 of the Act, because there is
no provision in section 718 parallel to
section 716(c) of the Act that would
demonstrate Congress’s intent for such a
requirement. However, the Commission
notes that mobile phones that include
Internet browsers are generally also
subject to the compatibility
requirements of section 716(c) of the Act
to the extent the mobile phones are used
for ACS, such as electronic messaging,
and of section 255(d) of the Act to the
extent the mobile phones are used for
telecommunications service.

11. The Commission also does not
apply the provisions in section 716 of
the Act governing exemptions from the
accessibility requirements for
customized equipment or services, and
waivers for small entities and
multipurpose services and equipment to
section 718 of the Act, because section
718 contains no parallel exemption or
waiver provisions. Nevertheless, the
Commission notes that an entity
covered by section 718 of the Act may
petition for a waiver of the
Commission’s rules implementing
section 718 pursuant to the
Commission’s general waiver provisions
contained at 47 CFR 1.3 of the
Commission’s rules.

V. Accessibility Application
Programming Interfaces

12. An API is software that an
application program uses to request and
carry out lower-level services performed
by the operating system of a computer
or telephone. An accessibility API, in
turn, is a specialized interface
developed by a platform owner which
can be used to communicate
accessibility information about user
interfaces to assistive technologies.
Because there are various methods to
achieve compliance with the section
718 of the Act requirements, and there
is a need to afford covered entities
flexibility on how to comply, the
Commission, at this time, does not
mandate that covered entities include
accessibility APIs in mobile phones.
Further, at this time, the Commission
declines to establish the inclusion of an
accessibility API in a mobile phone as
a safe harbor for compliance with
section 718 of the Act.

VI. Recordkeeping Requirements

13. Section 717(a)(5)(A) of the Act
requires, beginning January 30, 2013,
each manufacturer and service provider
subject to sections 255, 716, and 718 of
the Act to maintain records of its efforts
to implement sections 255, 716, and
718, including the following:
information about its efforts to consult
with individuals with disabilities;
descriptions of the accessibility features
of its products and services; and
information about the compatibility of
its products and services with
equipment commonly used by
individuals with disabilities to achieve
access. In October 2011, the
Commission adopted recordkeeping
requirements implementing this
statutory requirement. In the ACS
FNPRM, the Commission sought
comment on whether these
recordkeeping requirements should be
retained or altered for entities covered
under section 718 of the Act. In
document FCC 13-57, the Commission
retains the recordkeeping requirements
as adopted and declines to delay
implementation for entities covered
under section 718 of the Act.

Final Regulatory Flexibility Analysis

14. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), 5 U.S.C. 603, an Initial
Regulatory Flexibility Analysis (IRFA)
was included in the ACS FNPRM in CG
Docket No. 10-213, WT Docket No. 96—
198, and CG Docket No. 10-145. The
Commission sought written public
comment on the proposals in these
dockets, including comment on the
IRFA. This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Second Report and Order

15. In document FCC 13-57, the
Commission adopts rules to implement
section 718 of the Act, which was added
by the CVAA. Specifically, section
718(a) of the Act requires a mobile
phone manufacturer that includes an
Internet browser or a mobile phone
service provider that arranges for an
Internet browser to be included on a
mobile phone to ensure that the browser
functions are accessible to and usable by
individuals who are blind or have a
visual impairment, unless doing so is
not achievable. Under section 718(b) of
the Act, mobile phone manufacturers or
service providers may achieve
compliance with or without the use of
third party applications, peripheral
devices, software, hardware, or
customer premises equipment. Congress
provided that the effective date for these

requirements is three years after the
enactment of the CVAA, which is
October 8, 2013.

16. In document FCC 13-57, the
Commission finds that sections 716 and
718 of the Act, which were both
adopted by the CVAA, have overlapping
requirements. Specifically, section 716
of the Act applies to all Internet
browsers that are built into equipment
and used for ACS or that may be
required to be installed by ACS
equipment manufacturers or providers.
Section 718 of the Act applies only to
the discrete category of Internet
browsers built into mobile phones used
for any purpose (not just to access ACS)
by a discrete group of individuals with
disabilities, that is, people who are
blind or have a visual impairment.

17. In document FCC 13-57, the
Commission adopts rules for section 718
of the Act that are consistent with the
Commission’s rules implementing
section 716 of the Act. 47 CFR 14.1-
14.21 of the Commission’s rules. For the
purpose of applying section 718(a) of
the Act, the terms ‘“‘accessible” and
“usable” are defined in the same
manner as these terms are applied to
entities covered under sections 716(a)(1)
and (b)(1) of the Act. Because section
716(g) of the Act defines “achievable”
for purposes of both sections 716 and
718, the Commission defines and
applies the term ““achievable” to entities
covered under section 718 of the Act in
the same manner as entities covered
under section 716 of the Act. Because
sections 716(a)(2) and (b)(2) of the Act
are virtually identical to section 718(b)
of the Act, the Commission defines and
applies the industry flexibility
provisions contained in section 718(b)
of the Act in the same manner as these
provisions are defined and applied in
section 716 of the Act.

18. Section 716 of the Act includes
specific exemptions for customized
equipment or services, and gives the
Commission authority to waive
accessibility requirements for small
entities and multipurpose services and
equipment. Because section 718 of the
Act contains no parallel exemption or
waiver provisions, the Commission
finds insufficient basis to establish
similar exemptions and waiver
provisions specific to the requirements
of section 718 of the Act. Nevertheless,
an entity covered by section 718 of the
Act could petition for a waiver of the
Commission’s rules implementing
section 718 pursuant to the
Commission’s general waiver provisions
requiring petitioners to show good cause
to waive the rules, and a showing that
the particular facts of the petitioner’s
circumstances make compliance
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inconsistent with the public interest. 47
CFR 1.3 of the Commission’s rules.

19. In document FCC 13-57, the
Commission also declines to require
accessibility APIs because there are
various methods to achieve compliance
with the section 718 of the Act
requirements, and there is a need to
afford covered entities flexibility on
how to comply. Lastly, in document
FCC 13-57, the Commission retains the
recordkeeping requirements previously
adopted for manufacturers and service
providers covered under section 718 of
the Act. 47 CFR 14.31 of the
Commission’s rules.

B. Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA

20. No party filing comments in this
proceeding responded to the IRFA in
regard to implementation of section 718
of the Act, and no party filing comments
in this proceeding otherwise addressed
whether the policies and rules proposed
in this proceeding regarding
implementation of section 718 of the
Act would have a significant economic
impact on a substantial number of small
entities.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

21. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that face possible
significant economic impact by the
adoption of proposed rules. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms “small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘‘small business concern”
under the Small Business Act. A “small
business concern” is one that (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. Nationwide,
there are a total of approximately 27.9
million small businesses, according to
the SBA.

22. The following entities have been
identified as entities in which a majority
of businesses in each category are
estimated to be small. NAICS codes are
provided where applicable.

e Radio and Television Broadcasting
and Wireless Communications
Equipment Manufacturing (334220)

e Wireless Telecommunications
Carriers (except satellite) (517210)

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

23. Recordkeeping. In document FCC
13-57, the Commission retains the
recordkeeping requirements previously
adopted, which requires, beginning
January 30, 2013, that each service
provider and each equipment
manufacturer subject to sections 255,
716, and 718 of the Act maintain certain
records. 47 CFR 14.31 of the
Commission’s rules. These records
document the efforts taken by a
manufacturer or service provider to
implement sections 255, 716, and 718 of
the Act, and specifically include: (1)
Information about the manufacturer’s or
provider’s efforts to consult with
individuals with disabilities; (2)
descriptions of the accessibility features
of its products and services; and (3)
information about the compatibility of
such products and services with
peripheral devices or specialized
customer premise equipment commonly
used by individuals with disabilities to
achieve access.

24. Annual Certification Obligations.
The CVAA and the Commission’s rules
require an officer of each service
provider and equipment manufacturer
subject to sections 255, 716, and 718 of
the Act to submit to the Commission an
annual certificate that records are kept
in accordance with the above
recordkeeping requirements. The
certification must be filed with the
Consumer and Governmental Affairs
Bureau on or before April 1 each year
for records pertaining to the previous
calendar year. In document FCC 13-57,
the Commission makes no changes to
these requirements.

25. Achievability Analysis. Section
718(a) of the Act requires that the
functions of Internet browsers included
in mobile telephones “are accessible to
and usable by individuals who are blind
or have a visual impairment, unless
doing so is not achievable. . . .”” Section
716(g) of the Act, in turn, defines
achievable as meaning “with reasonable
effort or expense. . . .”” The statute goes
on to provide a four factor test to assess
achievability. Two of the factors—(1)
the nature and costs of the steps needed
to meet the requirements with respect to
the specific equipment or service in
question and (2) the technical and
economic impact on the operation of the
manufacturer or provider and on the
operation of the specific equipment or
service in question, including on the
development and deployment of new
communications technologies—
specifically take into account the cost of
meeting the requirements and the

financial resources available to the
equipment manufacturer or service
provider. As a result, the initial cost of
compliance is to perform the
achievability analysis itself, which we
estimate to be a small incremental cost
when compared to the cost of
developing the Internet browser. After
the achievability analysis is conducted,
the additional cost of making the
equipment or service accessible to and
usable by individuals who are blind or
have a visual impairment is fact
specific—it is dependent upon the
design of the Internet browser and the
accessibility features that are needed. In
this regard, because the Internet browser
is required to be accessible only if
achievable, and because the
achievability analysis takes into
consideration the cost of providing
accessibility as well as the financial
resources of the manufacturer or service
provider, the requirement to undertake
an achievability analysis prevents the
accessibility requirements adopted in
document FCC 13-57 from having a
significant economic impact on small
entities.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

26. The RFA requires an agency to
describe any significant alternatives it
considered in developing its approach,
which may include the following four
alternatives, among others: ““(1) The
establishment of differing compliance or
certification requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance and
certification requirements under the
rule for such small entities; (3) the use
of performance rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for such small entities.”

27. In document FCC 13-57, the
Commission continues and preserves
the steps taken previously to minimize
adverse economic impact on small
entities. Specifically, in document FCC
13-57, the Commission continues to
promote flexibility for all entities in
several ways. The rules require covered
entities to ensure that Internet browsers
included in mobile phones are
accessible, unless not achievable. This
is a statutory requirement; therefore no
alternatives were considered. However,
this requirement has built-in flexibility.
All entities, including small entities,
may build accessibility features into the
product or may rely on third party
applications, peripheral devices,
software, hardware, or customer
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premises equipment to meet their
obligations under section 718 of the Act,
if achievable. Achievability is
determined through a four factor
analysis, described above. Through this
analysis, an otherwise covered entity
can demonstrate that accessibility is not
achievable. Two of the four factors are
particularly relevant to small entities:
the nature and cost of the steps needed
to meet the section 716 of the Act
requirements and the technical and
economic impact on the entity’s
operations. If achievability is overly
expensive or has some significant
negative technical or economic impact
on a covered entity, the entity can show
that accessibility was not achievable as
a defense to a complaint. This
achievability analysis, therefore,
provides a statutorily based means of
minimizing the economic impact of the
CVAA’s requirements on small entities.

28. The rules adopted in document
FCC 13-57 require covered entities to
consider performance objectives at the
design stage as early and consistently as
possible. This requirement is necessary
to ensure that accessibility is considered
at the point where it is logically best to
incorporate accessibility. The CVAA
and document FCC 13-57 are
performance-driven and avoid
mandating particular designs. Instead,
they focus on an entity’s compliance
with the accessibility requirements
through whatever means the entity finds
necessary to make its product or service
accessible, unless not achievable. This
provides flexibility by allowing each
entity, including small entities, to
individually meet its obligations
through what works best for that given
entity (given the accessibility needs of
the consumers being served), instead of
mandating a rigid requirement that
applies to all covered entities.

29. In document FCC 13-57, the
Commission also leaves unchanged the
requirements adopted previously that
allow covered entities to keep records in
any format they wish, because this
flexibility affords small entities the
greatest flexibility to choose and
maintain the recordkeeping system that
best suits their resources and their
needs. The Commission found that this
approach takes into account the
variances in covered entities (e.g., size,
experience with the Commission),
recordkeeping methods, and products
and services covered by the CVAA.
Moreover, the Commission found that it
provided the greatest flexibility for
small businesses and minimized the
economic impact that the statutorily
mandated requirements impose on
small businesses. Correspondingly, the
Commission considered and rejected the

alternative of imposing a specific format
or one-size-fits-all system for
recordkeeping that could potentially
impose greater burdens on small
businesses. In addition, in document
FCC 13-57, the Commission leaves
unchanged the certification
requirement, which is also required by
the statute.

30. Although section 718 of the Act
contains no exemption or waiver
provisions comparable to those in
section 716 of the Act, in document FCC
13-57, the Commission notes that an
entity covered by section 718 of the Act
may petition for a waiver of the
Commission’s rules implementing
section 718 pursuant to the general
waiver provisions in section 1.3 of the
Commission’s rules, which requires a
showing of good cause to waive the
rules, as well as a showing that
particular facts make compliance
inconsistent with the public interest.
Section 1.3 of the Commission’s rules
therefore affords small entities
additional compliance flexibility.

F. Federal Rules that May Duplicate,
Overlap, or Conflict With Proposed
Rules

31. Section 255(e) of the Act, as
amended, directs the Architectural and
Transportation Barriers Compliance
Board (Access Board) to develop
equipment accessibility guidelines “in
conjunction with” the Commission, and
periodically to review and update those
guidelines. The Commission views the
Access Board’s current guidelines as
well as its proposed guidelines as
starting points for our interpretation and
implementation of sections 716, 717,
and 718 of the Act, as well as section
255 of the Act. As such, our rules do not
overlap, duplicate, or conflict with
either existing or proposed Access
Board guidelines on section 255 of the
Act.

Congressional Review Act

32. The Commission will send a copy
of document FCC 13-57 in a report to
be sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act. 5 U.S.C.
801(a)(1)(A).

Ordering Clauses

33. Pursuant to sections 4(i), 303(r),
716, 717, and 718 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), 617,
618, and 619, document FCC 13-57 is
hereby adopted.

List of subjects in 47 CFR Part 14

Advanced communications services
equipment, Individuals with

disabilities, Manufacturers of equipment
used for advanced communications
services, Providers of advanced
communications services,
Recordkeeping and enforcement
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 14 as
follows:

PART 14—ACCESS TO ADVANCED
COMMUNICATIONS SERVICES AND
EQUIPMENT BY PEOPLE WITH
DISABILITIES

m 1. The authority citation for part 14 is
revised to read as follows:

Authority: 47 U.S.C. 151-154, 255, 303,
403, 503, 617, 618, 619 unless otherwise
noted.

m 2. Add subpart E to read as follows:

Subpart E—Internet Browsers Built
Into Telephones Used With Public
Mobile Services.

Sec.

14.60 Applicability.

14.61 Obligations with respect to internet
browsers built into mobile phones.

§14.60 Applicability.

(a) This subpart E shall apply to a
manufacturer of a telephone used with
public mobile services (as such term is
defined in 47 U.S.C. 710(b)(4)(B)) that
includes an Internet browser in such
telephone that is offered for sale or
otherwise distributed in interstate
commerce, or a provider of mobile
services that arranges for the inclusion
of a browser in telephones to sell or
otherwise distribute to customers in
interstate commerce.

(b) Only the following enumerated
provisions contained in this part 14
shall apply to this subpart E.

(1) The limitations contained in § 14.2
shall apply to this subpart E.

(2) The definitions contained in
§ 14.10 shall apply to this subpart E.

(3) The product design, development
and evaluation provisions contained in
§ 14.20(b) shall apply to this subpart E.

(4) The information, documentation,
and training provisions contained in
§ 14.20(d) shall apply to this subpart E.

(5) The performance objectives
provisions contained in § 14.21(a),
(b)(1)(i ) (b)(1)(ii), (b)(1)(iid), (b)(2)(1),
(b)(2)(i1), (b)(2)(iii), (b)(2)(vii), and (c)
shall apply to this subpart E.

lFof subpart D shall apply to this
subpart E.
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§14.61 Obligations with respect to internet
browsers built into mobile phones.

(a) Accessibility. If on or after October
8, 2013 a manufacturer of a telephone
used with public mobile services
includes an Internet browser in such
telephone, or if a provider of mobile
service arranges for the inclusion of a
browser in telephones to sell to
customers, the manufacturer or provider
shall ensure that the functions of the
included browser (including the ability
to launch the browser) are accessible to
and usable by individuals who are blind
or have a visual impairment, unless
doing so is not achievable, except that
this subpart shall not impose any
requirement on such manufacturer or
provider—

(1) To make accessible or usable any
Internet browser other than a browser
that such manufacturer or provider
includes or arranges to include in the
telephone; or

(2) To make Internet content,
applications, or services accessible or
usable (other than enabling individuals
with disabilities to use an included
browser to access such content,
applications, or services).

(b) Industry flexibility. A
manufacturer or provider may satisfy
the requirements of this subpart with
respect to such telephone or services
by—

(1) Ensuring that the telephone or
services that such manufacturer or
provider offers is accessible to and
usable by individuals with disabilities
without the use of third-party
applications, peripheral devices,
software, hardware, or customer
premises equipment; or

(2) Using third-party applications,
peripheral devices, software, hardware,
or customer premises equipment that is
available to the consumer at nominal
cost and that individuals with
disabilities can access.

[FR Doc. 2013-12202 Filed 5-21-13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 204
RIN 0750-AH80

Defense Federal Acquisition
Regulation Supplement: Clarification
of “F’ Orders in the Procurement
Instrument Identification Number
Structure (DFARS Case 2012-D040)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to update instructions for
assigning basic and supplementary
procurement instrument identification
numbers.

DATES: Effective: May 22, 2013.

FOR FURTHER INFORMATION CONTACT:
Fernell Warren, telephone 571-372—
6089.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 77 FR 51957 on
August 28, 2012, to update instructions
for assigning basic and supplementary
procurement instrument identification
numbers (PIIN) by limiting the use of
“F” in the 9th position of the PIIN to
those orders and calls issued by DoD
under indefinite delivery type contracts
and agreements issued by departments
or agencies outside the DoD. Two
respondents submitted public
comments in response to the proposed
rule.

II. Discussion and Analysis of the
Public Comments

DoD reviewed the public comments in
the development of the final rule. A
discussion of the comments is provided.

A. Summary of Changes from the
Proposed Rule

There were no changes made from the
proposed rule as a result of the
comments.

B. Analysis of public comments

1. Information technology

Comment: One respondent was
concerned that if AbilityOne and FPI
vendors were no longer identified by an
“F”” in the 9th position of the PIIN, field
activities would no longer be able to
pull data relating to these awards. The

respondent asked what office would be
responsible for retrieving such data, and
whether a particular system,
EProcurement/Records Management,
allows for data retrieval via Data
Universal Numbering System number
and/or Commercial and Government
Entity code.

Response: The “F” in the 9th position
has not been exclusively utilized for
AbilityOne and FPI awards; therefore
retrieving data by the “F”’ in 9th
position does not provide a sufficiently
discrete result. DoD uses other data
elements, such as specific DUNS
numbers and validations from the
Ability One Program, as indicators for
awards to Federal Prison Industries and
Ability One vendors.

2. Implementation impact

Comment: One respondent stated that
standardizing identification systems
would benefit DoD. However, the
respondent was concerned that the rule
could have an adverse impact on
smaller, i.e. AbilityOne and FPI,
vendors. The respondent inquired as to
whether implementation of the rule
would apply to existing awards, and if
so, might cause an additional adverse
impact.

Response: The revision of the use of
“F” in PIINs will have no impact on the
smaller AbilityOne and FPI vendors; it
is simply an award identifier. DoD uses
other data elements, such as specific
DUNS numbers and validations from
the Ability One Program, as indicators
for awards to Federal Prison Industries
and Ability One vendors. The final rule
is a prospective change to DFARS.
Existing award and order numbers will
not be changed. DoD anticipates no
adverse impacts from implementation of
this rule.

II1. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.
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IV. Regulatory Flexibility Act

DoD does not expect this final rule to
have a significant economic impact on
a substantial number of small entities
because it applies to a narrowly limited
population of procurement actions
however, a final regulatory flexibility
analysis has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq., and is summarized
as follows:

This rule will clarify which contracts
are to be coded with an “F” in the 9th
position of the PIIN. It is not anticipated
that the rule will impact small entities
as it only impacts the internal operating
procedures of the Government by
specifying how the assigned PIIN is
constructed for certain procurement
actions. This change limits the use of
“F”” in the 9th position to task and
delivery orders and calls issued under a
non-DoD issued contract or agreement.
As a result of the rule, new awards
under the AbilityOne program and the
FPI programs will no longer reflect an
“F”” in the 9th position of the in the
PIIN. DoD uses other data elements,
such as specific DUNS numbers and
validations from the Ability One
Program, as indicators for awards to
Federal Prison Industries and Ability
One vendors.

V. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Part 204
Government procurement.

Kortnee Stewart,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD amends 48 CRF part
204 as follows:
m 1. The authority citation for part 204
continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

m 2. Section 204.7003 is amended by
revising paragraphs (a)(3)(iii) and (iv) to
read as follows:

204.7003 Basic Pll number.

(a) * *x %

(3) * *x %

(iii) Contracts of all types except
indefinite-delivery contracts, sales
contracts, and short form research
contracts. Do not use this code for

contracts or agreements with provisions
for orders or calls.—C
* * * * *

(vi) Calls against blanket purchase
agreements and orders under contracts
(including Federal Supply Schedules,
Governmentwide acquisition contracts,
and multi-agency contracts) and basic
ordering agreements issued by
departments or agencies outside DoD.
Do not use the ‘F’ designation on DoD-
issued purchase orders, contracts,
agreements, or orders placed under

DoD-issued contracts or agreements.—F
* * * * *

204.7004 Supplementary Pll numbers
(d)(2)(ii)

m 3. Section 204.7004 is amended by
revising paragraph (d)(2)(ii) to read as
follows:

* * * * *

* % %

%g)) * % %

(ii) If an office is placing calls against
non-DoD blanket purchase agreements
or orders under non-DoD issued
contracts (including Federal Supply
Schedules, Governmentwide acquisition
contracts, and multi-agency contracts),
or basic ordering agreements, the office
shall identify the instrument with a 13
position supplementary PII number
using an F in the 9th position. Do not
use the same supplementary PII number
with an F in the 9th position on more
than one order. Modifications to these
calls or orders shall be numbered in
accordance with paragraph (c) of this
section.

* * * * *

[FR Doc. 2013-12058 Filed 5-21-13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 204 and 252

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to provide needed editorial
changes.

DATES: Effective: May 22, 2013.

FOR FURTHER INFORMATION CONTACT: Mr.
Manuel Quinones, Defense Acquisition

Regulations System,
OUSD(AT&L)DPAP(DARS), Room
3B855, 3060 Defense Pentagon,
Washington, DC 20301-3060.
Telephone 571-372-6088; facsimile
571-372-6094.

SUPPLEMENTARY INFORMATION: This final
rule amends the DFARS to correct
typographical error at 204.1105 and to
correct the clause date at 252.204-7004,
252.204-7007, 252.232-7006, 252.232—
7011, and 252.245-7004.

List of Subjects in 48 CFR Parts 204 and
252

Government procurement.

Manuel Quinones,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR parts 252 is
amended as follows:

m 1. The authority citation for 48 CFR
parts 204 and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

204.1105 [Amended]

m 2. Amend section 204.1105 by
removing the word ““clause” and adding
the word “provision” in its place.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.204-7004 [Amended]

m 3. Section 252.204-7004 is amended
by removing from the clause heading
“(DATE)” and adding “(MAY 2013)” in
its place.

252.204-7007 [Amended]

m 4. Section 252.204—7007 is amended
by removing “(DATE)” and adding
“(MAY 2013)” in its place.

252.232-7006 [Amended]

m 5. Section 252.232-7006 is amended
by removing “(DATE)” and adding
“(MAY 2013)” in its place.

252.232-7011 [Amended]

m 6. Section 252.232-7011 is amended
by removing “(DATE)” and adding
“(MAY 2013)” in its place.

252.245-7004 [Amended]

m 7. Section 252.245-7004 is amended
by removing “(DATE)” and adding
“(MAY 2013)” in its place.

[FR Doc. 2013—-12205 Filed 5-21-13; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 209, 227, and 252
RIN Number 0750-AG38

Defense Federal Acquisition
Regulation Supplement; Government
Support Contractor Access to
Technical Data (DFARS 2009-D031)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has adopted as final,
with changes, an interim rule amending
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
implement a section of the National
Defense Authorization Act for Fiscal
Year 2010 that provides authority for
certain types of Government support
contractors to have access to proprietary
technical data belonging to prime
contractors and other third parties,
provided that the technical data owner
may require the support contractor to
execute a non-disclosure agreement
having certain restrictions and
remedies.

DATES: Effective: May 22, 2013.

FOR FURTHER INFORMATION CONTACT: Mr.
Mark Gomersall, 571-372—-6099.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published an interim rule in the
Federal Register at 76 FR 11363 on
March 2, 2011, to implement section
821 of the National Defense
Authorization Act for Fiscal Year 2010
(Pub. L. 111-84), enacted October 28,
2009. Section 821 provides authority for
certain types of Government support
contractors to have access to proprietary
technical data belonging to prime
contractors and other third parties,
provided that the technical data owner
may require the support contractor to
execute a non-disclosure agreement
having certain restrictions and
remedies.

The DFARS scheme for acquiring
rights in technical data is based on 10
U.S.C. 2320 and 2321. Section 2320
establishes the basic allocation of rights
in technical data, and provides, among
other things, that a private party is
entitled to restrict the Government’s
rights to release or disclose privately
developed technical data outside the
Government. This restriction is
implemented in the DFARS as the
“limited rights” license, which

essentially limits the Government’s use
of such data only for in-house use and
which does not include release to
Government support contractors.

Historically, the statutorily based
scheme has included only two
categorical exceptions to the basic
nondisclosure requirements for such
privately developed data:

e A “type” exception, in which the
Government is granted unlimited rights
in certain types of “top-level” data that
are not treated as proprietary (e.g., form,
fit, and function data; data necessary for
operation, maintenance, installation, or
training; publicly available data)
(2320(a)(2)(C)); and

e A “special needs” exception for
certain important Government activities
that are considered critical to
Government operations (e.g., emergency
repair and overhaul; evaluation by a
foreign government), and are allowed
only when the recipient of the data is
made subject to strict nondisclosure
restrictions on any further release of the
data. (2320(a)(2)(D))

Section 821 amends 10 U.S.C. 2320 to
add a third statutory exception to the
prohibition on release of privately
developed data outside the Government,
allowing a covered Government support
contractor access to and use of any
technical data delivered under a
contract for the sole purpose of
furnishing independent and impartial
advice or technical assistance directly to
the Government in support of the
Government’s management and
oversight of the program or effort to
which such technical data relates. The
statute also provides a definition of
“covered Government support
contractor.”

Four respondents submitted public
comments in response to the interim
rule.

II. Discussion and Analysis

DoD reviewed the public comments in
the development of the final rule. A
discussion of the comments and the
changes made to the rule as a result of
those comments are provided as
follows:

A. Summary of Significant Changes

1. DoD has revised DFARS
227.7104(b) and the definition of “Small
Business Innovation Research (SBIR)
data rights” to clarify the Government’s
limited rights in technical data and
restricted rights in computer software
under the SBIR data rights license
obtained under the clause at 252.227—
7018.

2. DoD has deleted the requirement
that the covered Government support
contractor provide copies of any non-

disclosure agreements (NDAs) executed
with proprietary information owners,
upon request of the Contracting Officer
(see 209.505—4, 252.227—
7013(b)(3)(iv)(E), 252.227—
7014(b)(3)({ii)(E), 252.227-7015(b)(3)(v),
252.227-7018(b)(8)(v), 252.227—
7025(b)(1)(ii)(E), and 252.227—
7025(b)(4)(ii)(E)). This is not a statutory
requirement, and the benefit to the
Government in collecting these copies is
outweighed by the administrative
burden.

B. Analysis of Public Comments

1. Non-Disclosure Agreements (NDAs)
a. Timing of NDA

Comment: Two respondents suggested
that proprietary information should not
be disclosed to support contractors until
after the owner is given notice an NDA
is executed. The respondents stated that
if the Government allows access to the
proprietary information without an
NDA in place, then the proprietary
information owner “loses the
opportunity to enforce its rights” and
the covered Government support
contractor would no longer be
motivated to enter into an NDA.

DoD Response: A covered
Government support contractor may not
receive access to proprietary
information in the absence of
appropriate legally binding non-
disclosure obligations. The
Government’s contract with a covered
Government support contractor must
always contain the clause at 252.227—
7025, which places legally binding use
and non-disclosure restrictions on the
covered Government support contractor
before it has access to any proprietary
information. In addition, 252.227—
7025(c) expressly confirms that the
owner of the proprietary information is
a third-party beneficiary of those use
and non-disclosure obligations and has
a direct cause of action against the
covered Government support contractor
for any breach of those obligations.
Thus, the covered Government support
contractor cannot receive any such
proprietary information unless and until
it is already subject to, at a minimum,
the legally binding use and
nondisclosure obligations of the clause
at 252.227-7025, which also subjects
the covered Government support
contractor to a direct cause of action by
the proprietary information owner.

b. Use and Non-Disclosure Agreement
(DFARS 227.7103-7)

Comment: One respondent suggested
that in addition to allowing a Contractor
to enter an NDA with the covered
Government support contractor or to
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waive its right to an NDA, the contractor
should be allowed, alternatively, to
require the covered Government support
contractor to execute the Use and Non-
Disclosure Agreement in 227.7103-7.
DoD Response: The Use and Non-
Disclosure Agreement at 227.7103-7 is
an agreement between the Government
and a private party, and is used only
when the information is being provided
to the private party outside of a contract
that contains the clause at 252.227—
7025. When the receiving party is a
covered Government support contractor,
then, by definition, the contract under
which the information is being provided
must contain the clause at 252.227—
7025—or else the receiving contractor
cannot qualify as a covered Government
support contractor and would not be
authorized to receive the proprietary
information for that contract
performance. Thus, in these cases, the
clause at 252.227-7025 is already
applicable and the NDA at 227.7103-7
is not to be used. Moreover, the
227.7103-7 NDA would be insufficient
because it does not address the
specialized restrictions for covered
Government support contractors—
because those restrictions are fully
implemented in the clause at 252.227—
7025, which must be in the contract in
order for the recipient to qualify to
receive the information as a covered
Government support contractor.

c¢. Non-Disclosure Agreements That
Exceed the Terms and Conditions of
DFARS 252.227-7025

Comment: Two respondents suggested
that the requirement, in the NDA
between the contractor and the covered
Government support contractor,
prohibiting any additional terms and
conditions over those present in
252.227-7025 without mutual
agreement of the parties, would cause
covered Government support
contractors to “balk’ at signing industry
standard NDAs which most often
include terms and conditions that are
not included in 252.227-7025, and that
the restrictions set forth in the clause
‘““do not make a legally sufficient
document”. The respondents suggested
removing the prohibition by providing
language allowing additional terms and
conditions.

One respondent also noted that an
example of a restriction that is not
included in the clause at 252.227-7025
but that is “particularly important for
enforcement” of the proprietary
information owner’s rights, would be a
requirement for the covered
Government support contractor to have
its employees sign individual NDAs
containing materially similar terms.

DoD Response: Regarding the legal
sufficiency and effect of 252.227-7025,
that clause unequivocally establishes a
legally sufficient and binding obligation
on the recipient of the information,
which expressly includes all of the
restrictions provided in the statutory
language, and which expressly affirms
that the proprietary information owner
is a third-party beneficiary of those
clause obligations and thereby has a
direct cause of action against the
recipient of the proprietary information
for any breach of those obligations.
Additionally, the clause at 252.227—
7025 requires that any such direct NDA
between the covered Government
support contractor and the proprietary
information owner will “implement”
the requirements of the clause at
252.227-7025, which would require, at
a minimum, terms and conditions that
are necessary to establish a legally
sufficient NDA that covers all of the
restrictions and obligations contained in
the clause at 252.227-7025. Beyond
those minimums, the parties are also
free to negotiate for any additional terms
and conditions by mutual agreement,
but neither party can require the other
to agree to a term or condition that is
outside of those necessary to implement
the 252.227-7025 requirements (which
fully implement the statutory
requirements).

DoD agrees with the respondent’s
suggestion that it is important to require
the covered Government support
contractor to ensure that its employees
are subject to appropriate non-
disclosure obligations, and observes that
the obligations on the recipient
contractor in the clause at 252.227-7025
do, in fact, create an obligation for that
contractor to ensure that it implements
the use and nondisclosure restrictions
appropriately in the performance of its
contractual duties, which would
necessarily include ensuring that its
employees who will have access or use
of the proprietary information are
subject to the applicable use and
nondisclosure restrictions. However, to
the extent that this may be viewed as an
implicit obligation of the clause at
252.227-7025, and thus potentially
could be overlooked or less than fully
understood, such ambiguity must be
eliminated. Accordingly, DoD has added
a new paragraph (d) to 252.227-7025 to
explicitly require the recipient
contractor to ensure that its employees
are subject to use and non-disclosure
obligations prior to the employees being
provided access to or use of the
proprietary information.

d. Performance Assessments and Root
Cause Analysis (PARCA) Activities

Comment: One respondent suggested
that DoD’s Performance Assessments
and Root Cause Analysis (PARCA)
activities related to utilizing a “master
NDA” between the Government and
support contractors to cover third-party
proprietary earned value management
data (wherein the data owner is a third-
party beneficiary of the master NDA)
may be inconsistent with the approach
in this rule (i.e., which provides for
individual “direct” NDAs between the
support contractor and the proprietary
information owner), and recommends
internal DoD coordination to eliminate
inconsistencies. The respondent
acknowledged that although such
earned value management data largely
involves “‘proprietary financial,
business, and contract performance data
and not Limited Rights Technical Data
or Restricted Rights Software, it would
be most beneficial to ensure consistency
in the processes for disclosing both
types of data.”

DoD Response: This rule requires the
use of the clause at 252.227-7025 with
all covered Government support
contractors, which serves as a form of
“master NDA” between the Government
and the support contractor, in which the
proprietary information owner is a
third-party beneficiary of that NDA and
thereby has a direct cause of action
against the support contractor for any
breach of the NDA requirements.
However, as noted by the respondent,
earned value management data does not
include limited rights technical data or
restricted rights computer software, and
thus the PARCA efforts are outside the
scope of this rule, as well as the
underlying statutory obligations
regarding a direct NDA between a
covered Government support contractor
and the proprietary information owner.

2. Notification Requirements

Comment: One respondent suggested
that a covered Government support
contractor should be obligated to notify
the proprietary information owner upon
first access to the proprietary
information and annually thereafter.

DoD Response: The interim rule
placed a direct obligation on the
covered Government support contractor
to notify the proprietary information
owner upon first access to the
proprietary information.

DoD has added at 252.227—
7025(b)(5)(iii) a requirement to provide
a thirty (30) day period within which
the covered Government support
contractor must notify the Contractor of
the release or disclosure of the
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Contractor’s limited rights data to the
covered Government support contractor.
The thirty (30) day period will provide
a reasonable time for notification.

The recommended annual notification
requirement would place an onerous
administrative burden on the covered
Government support contractor.
Accordingly, the final rule does not
require an annual notification.

3. Use and Release Conditions

Comment: One respondent suggested
that the use and release conditions that
a covered Government support
contractor must agree to, as set forth in
10 U.S.C. 2320 (f)(2)(A)—(E), be added to
the definition of “covered Government
support contractor” at 252.227—
7013(a)(5)(ii), 252.227-7014(a)(6)(ii),
252.227-7015(a)(2)(ii), and 252.227—
7018(a)(6)(ii).

DoD Response: These conditions are
present in, and applied to all covered
Government support contractors, at
paragraph (b)(5) of 252.227-7025, which
is a required clause for all contracts
when it is anticipated that the
Government will provide the contractor,
for performance of its contract, technical
data marked with another contractor’s
restrictive legend(s) (see clause
prescriptions at 227.7103-6 (c),
227.7104(f)(1) and 227.7203-6(d)). A
support contractor cannot qualify as a
covered Government support contractor
unless it meets the definition of a
“covered Government support
contractor,” which requires that the
clause at 252.227-7025 be included in
the covered Government support
contractor’s contract and thereby
applies all of the cited restrictions to the
covered Government support
contractor’s use of the relevant data or
software to perform that contract. This
structure was used to include the
substance of the applicable use and
release conditions within the clause that
serves to apply the restrictions to
contractors of any and all types,
including covered Government support
contractors that are receiving such
Government-furnished information
(GFI). Thus, these restrictions are
included in the definition of “covered
Government support contractor” by
cross-reference.

4. Access and Use Restrictions
a. Clarification

Comment: One respondent suggested
that the rule should clarify the access
and use restrictions on a covered
Government support contractor by
expressly citing the statutory purpose
limitation of “for the sole purpose of
furnishing independent and impartial

advice or technical assistance directly to
the Government in support of the
Government’s management and
oversight of the program or effort to
which such [proprietary information]
relates” in the definitions of “limited
rights” and ‘“restricted rights” at DFARS
252.227-7013(a)(14)(1)(B)(1), 252.227—
7014(a)(15)(vii), —7018(a)(15)(1)(B)(1),
and 252.227-7018(a)(18)(vii), and in the
corresponding limitations on the
covered Government support
contractor’s access and use of such
information at 252.227-7025(b)(5)(i).

DoD Response: The statutory purpose
restrictions on the covered Government
support contractor’s access and use of
such proprietary information are
expressly incorporated at 252.227—
7025(b)(5)(i) into the access and use
restrictions on a covered Government
support contractor for limited rights
technical data and restricted rights
computer software, and also for
technical data related to commercial
items.

However, DoD has clarified the
definitions of “limited rights” and
“restricted rights” to specify that the
Government’s authorized release to a
covered Government support contractor
is in the performance of a covered
Government support contract (which
necessarily contains the clause at
252.227-7025). Thus no further
revisions are necessary. This structure
was used to include the substance of the
applicable use and release conditions
within the clause that serves to apply
the restrictions to the covered
Government support contractors.

b. Covered Government Support
Contractors’ “Access and Use” of
Proprietary Data

Comment: One respondent noted that
the statute authorizes covered
Government support contractors only to
“access and use” the third party
proprietary data, and suggested the
deletion of the additional terms
“modify, reproduce, perform, display,
release or disclose” (or corresponding
terms “modification, reproduction,
performance, display, release or
disclose”) in several sections of the rule
(e.g., 252.227-7013(a)(14)({)(B)(1),
252.227-7014(a)(15)(vii), 252.227—
7018(a)(15)(1)(B)(1) and (a)(18)(vii), and
252.227-7025(b)(4)(ii)(A)).

DoD Response: Independently of the
subject matter of this rule, the statutory
language at 10 U.S.C. 2320 and 2321
refer to a limited set of regulated
activities relating to technical data (e.g.,
“use” and “‘release”’) However, in the
detailed implementation of the statutory
scheme, the DFARS utilizes a more
complete set of verbs (e.g., “use, modify,

reproduce, modify, perform, display,
release or disclose’) to ensure that all
relevant activities are covered,
including recognizing the inherent
elements of a generic “‘use” that are
expressly distinguished in the U.S.
copyright laws (see, e.g., 17 U.S.C. 106).
The rule uses this more complete and
detailed set of verbs to be consistent
with long-standing conventions in
implementing these statutory
requirements. In addition, all of the
covered activities are subject to the
numerous restrictions and safeguards
that are implemented to protect the
interests of the owner of the proprietary
data.

5. Authorized Person

Comment: Two respondents noted
that in the definitions of “limited
rights” and “restricted rights” the
covered Government support contractor
is authorized to release the proprietary
information to an “authorized person”
in performing the covered Government
support contractor’s contract (see
DFARS 252.227-7013(a)(14)(1)(B)(1),
252.227-7014(a)(15)(vii) and 252.227—
7018(a)(15)(i)(B)(1)). The respondents
suggested that the term “authorized
person” be defined to “limit the support
contractor’s right to release or disclose—
to within the support contractor’s
organization, and only for the
performance of the support contract” or
“only to the Government, the contractor
that owns the proprietary data, or
parties the support contractor has
confirmed have entered a non-
disclosure agreement, license,
subcontract, or other agreement giving
the owning parties’ permission for such
disclosure.”

DoD Response: To make the reference
to “authorized person” more clear, DoD
has replaced the reference to an
“authorized person” that was used in
the interim rule definitions of “limited
rights”” and “restricted rights’” with the
more definitive and accurate phrases “a
person authorized to receive limited
rights technical data” and “‘a person
authorized to receive restricted rights
computer software,” respectively.

6. Definition of “Restricted Rights”

Comment: One respondent noted that
the rule makes revisions to the coverage
for restricted rights noncommercial
computer software that are analogous to
the revisions for limited rights technical
data, but recommends revisions to
recognize certain important differences
between restricted rights computer
software and limited rights technical
data (e.g., that the Government’s rights
to use and reproduce restricted rights
software are proscribed differently and
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to a greater extent than for limited rights
technical data). The respondent
recommends revisions to ensure that the
covered Government support
contractor’s authorized use of restricted
rights software is subject to all of the
restrictions that apply to the
Government’s use (while retaining the
additional restrictions that further
restrict the covered Government support
contractor’s activities).

DoD Response: DoD has revised the
definition of “restricted rights” to
address the concerns raised by the
respondent, ensuring that the covered
Government support contractor’s
authorized uses are no greater than the
uses authorized for the Government (see
252.227-7014(a)(15)(v)(D), (vi)(C), and
(vii); and 252.227-7018(a)(18)(iv)(B),
(v)(D), (vi)(C), and (vii)).

7. Covered Government Support
Contractor Organizational Conflict of
Interest

Comment: One respondent noted that
the rule covers situations in which a
covered Government support contractor
could be in competition with a
contractor-owner of proprietary data by
prohibiting the support contractor from
using that data to compete for any
contracts, but this does not cover a
support contractor that may not be
considered to be in competition, but
that would have access to such
proprietary information in the course of
advising the Government on overall
acquisition strategies. The respondent
recommends that the rule be revised to
specifically prohibit such a support
contractor from using the data to advise
the Government on acquisition
strategies or overall strategies in way
that would benefit the support
contractor.

One respondent commented that the
interim rule seemed to conflict with
DoD guidance regarding organizational
conflicts of interest, observing that one
part of a large defense contractor might
provide Government support
contracting services thus creating
opportunities for that contractor to
obtain proprietary data of competitors.
The respondent stated that only in
limited circumstances on a case-by-case
basis should support contractors be
looking at proprietary information from
other contractors and noted that a more
appropriate solution might be to reduce
DoD dependence on contractors.

DoD Response: Independently of this
rule, the organizational conflict of
interest rules restrict a support
contractor, including a covered
Government support contractor, from
advising the Government on acquisition
strategies or overall strategies, or any

other matter, in which the support
contractor would have a financial or
other interest (i.e., that would qualify as
an organizational conflict of interest).
Those prohibitions and restrictions
apply regardless of whether the advising
support contractor would have access to
any third party proprietary data in the
course of such advising. This rule
supplements those existing
organizational conflict of interest
restrictions by adding layers of
restriction, and additional safeguards, to
ensure that any covered Government
support contractor’s access to a third
party proprietary data does not result in
any competitive harm to the third party
data owner.

The rule implements the statutory
prohibition against covered Government
support contractors having affiliations
with the prime and first-tier subs, or any
direct competitor of the prime or such
first-tier sub and reflects the policy
determinations inherent in the statute.
Alteration of DoD policy regarding the
extent of DoD reliance on contractors is
beyond the scope of rulemaking for this
statutory implementation.

8. Lower-Tier Subcontractor Affiliations

Comment: One respondent
commented that the definition of
“covered Government support
contractor” is limited to preclude
affiliation only with the prime and first-
tier subcontractors on the relevant
program(s), and suggested that support
contractors that are not covered by the
rule can have affiliations to lower-tier
subcontractors and would not be subject
to the requirement to sign the direct
NDA. The respondent suggested that the
rule should be amended to bring such
support contractors under the
requirement to sign the direct NDA.

DoD Response: The prohibition
against covered Government support
contractors having affiliations with the
prime and first-tier subcontractors is a
substantive limitation from the statutory
definition of “covered Government
support contractor.” Changing the scope
of the definition to prohibit affiliations
at lower tiers would narrow the scope
of the definition of “covered
Government support contractor” in a
manner that is inconsistent with the
statute. The statutory scheme permits
affiliations at lower tiers, but
established numerous restrictions and
protections to ensure that the covered
Government support contractor’s access
to proprietary information does not
result in competitive harm. This scheme
is reinforced in all cases by the rules
and restrictions against organizational
conflicts of interest. Thus, a support
contractor with affiliations at lower tiers

may still qualify as a covered
Government support contractor if it
meets all other definitional criteria (see
252.227-7013(a)(5), 252.227—7014(a)(6),
252.227-7015(a)(2), and 252.227—
7018(a)(6)), but in all such cases the
covered Government support contractor
would be subject to the obligations
regarding direct NDAs (see 252.227—
7025(b)(1)(ii)(D), (b)(4)(i1)(D), and (d)). If
a support contractor is not covered by
the rule (i.e., does not meet the
definition of “covered Government
support contractor”), then that support
contractor would not be subject to that
direct NDA requirement, but that is
because the support contractor would
not be authorized to receive the
proprietary information as a covered
Government support contractor in the
first place. It is impossible under this
rule for a covered Government support
contractor to be authorized to receive
such proprietary information and not to
be subject to the obligations regarding
direct NDAs.

9. DFARS Coverage at 209.5

Comment: One respondent
commented that it was not clear if the
language of DFARS 209.505—4(b) of the
interim rule was meant to be a
replacement or supplement for FAR
9.505—4(b). The respondent also
commented that DFARS 209.505—4(b)
covers all proprietary information,
whereas the revisions to 10 U.S.C. 2320
cover only technical data and the
proposed revisions cover both cases.

DoD Response: The DFARS text at
209.505—4(b) addresses DoD-specific
requirements and procedures applicable
only to third party proprietary technical
data and computer software being
accessed by DoD contractors, including
covered Government support
contractors, which provides specific
coverage for a subset of the more generic
coverage in the FAR. In DoD, the
unmodified FAR coverage still applies
to DoD contractors accessing other types
of proprietary information in the
performance of their contracts. The
numbering is consistent with DFARS
drafting conventions.

10. Commercial Restrictive Legend

Comment: With respect to DFARS
252.227-7025(b)(4)(i), one respondent
commented that there is no requirement
for a commercial restrictive legend in 10
U.S.C. 2320 or DFARS 252.227-7015,
nor is that term defined in the interim
rule. The respondent suggested deletion
of all references to a commercial
restrictive legend.

DoD Response: 1t is correct that
neither 10 U.S.C. 2320 nor DFARS
252.227-7015 provides the specific
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form, content, or format for a restrictive
legend on technical data related to
commercial items (or technical data that
is a commercial item). However, in
accordance with 252.227-7015(d), the
Government, and other persons to
whom the Government may have
released or disclosed technical data
delivered or otherwise furnished under
a contract, shall have no liability for any
release or disclosure of technical data
that are not ““marked to indicate that
such data are licensed data subject to
use, modification, reproduction, release,
performance, display, or disclosure
restrictions.” In addition, although not
included as a separate definition in the
paragraph (a) definitions section of the
clause at 252.227-7025, the reference to
“commercial restrictive legend” is
defined parenthetically at 252.227—
7025(b)(4)(i) as “(i.e., marked to indicate
that such data are subject to use,
modification, reproduction, release,
performance, display, or disclosure
restrictions).”

11. Technical Correction

Comment: One respondent
commented that in the interim rule, the
definitions of “limited rights,”
“restricted rights,” and ‘“‘government
purpose rights” were renumbered in
DFARS 252.227-7013(a) and 252.227—
7014(a), but the renumbering was not
accommodated in 252.227-7013(b)(4)
and 252.227-7014(b)(4) in an apparent
drafting error. This had the effect of
making government purpose rights the
minimum rights that must be provided
to the Government in Specially
Negotiated License Rights.

DoD Response: The respondent is
correct. DoD issued a technical
amendment on February 24, 2012, to
correct the text of 252.227-7013(b)(4)
and (b)(6), and 252.227—-7014(b)(4) and
(b)(6) to refer respectively to 252.227—
7013(a)(14) (limited rights) and
252.227-7014(a)(15) (restricted rights)
(see 77 FR 10976). DoD also corrected
paragraph references in 252.227—
7013(b)(2)(1)(A).

B. Other changes

1. Conforming changes are made to
paragraphs (b)(20), (b)(21), (c)(2) and
(c)(3) of the clause at 252.212-7001,
“Contract Terms and Conditions
Required to Implement Statutes or
Executive Orders Applicable to Defense
Acquisitions of Commercial Items,” to
update the cross-references to the
clauses modified by this final rule.

2. 252.227-7025(b)(1)(ii) and
252.227-7025(b)(4)(ii) now reference a
new paragraph (b)(5), to avoid repetition
of the restrictions in each location. The
restrictions regarding GFI marked with

limited or restricted rights legends and
GFI marked with commercial restrictive
legends respectively are revised for
clarity.

III. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review by the Office of
Information and Regulatory Affairs
under section 6(b) of E.O. 12866,
Regulatory Planning and Review, dated
September 30, 1993. This rule is not a
major rule under 5 U.S.C. 804.

IV. Regulatory Flexibility Act

DoD has prepared a final regulatory
flexibility analysis consistent with 5
U.S.C. 603. A copy of the analysis may
be obtained from the point of contact
specified herein. The analysis is
summarized as follows:

This rule amends the Defense Federal
Acquisition Regulation Supplement
DFARS) to implement section 821 of the
National Defense Authorization Act for
Fiscal Year 2010. Section 821 provides
authority for certain types of
Government support contractors to have
access to proprietary technical data
belonging to prime contractors and
other third parties, provided that the
technical data owner may require the
support contractor to execute a non-
disclosure agreement having certain
restrictions and remedies.

No public comments were received in
response to the initial regulatory
flexibility analysis.

No comments were received from the
Chief Counsel for Advocacy of the Small
Business Administration in response to
the rule. The rule affects small
businesses that are Government support
contractors that need access to
proprietary technical data or computer
software belonging to prime contractors
and other third parties. It will also affect
any small business that is the owner of
“limited rights” technical data or
restricted rights computer software in
the possession of the Government to
which the support contractor will
require access.

The rule imposes no reporting,
recordkeeping, or other information

collection requirements. However, the
statute provides that the support
contractor must be willing to sign a
nondisclosure agreement with the
owner of the data. The rule has
implemented this requirement in a way
that preserves maximum flexibility for
the private parties to reach mutual
agreement without unnecessary
interference from the Government. To
reduce burdens, the rule permits the
owner of the data to waive the
requirement for a nondisclosure
agreement, since the Government
clauses already adequately deal with
non-disclosure. Further, the rule
provides that the support contractors
cannot be required to agree to any
conditions not required by statute. In
the final rule, DoD has deleted the
requirement to provide a copy of the
non-disclosure agreement or waiver to
the contracting officer, upon request.

Other than the alternatives already
addressed, there are no known
significant alternatives to the rule that
would meet the requirements of the
statute and minimize any significant
economic impact of the rule on small
entities. The impact of this rule on small
business is not expected to be
significant because the execution of a
non-disclosure agreement is not likely
to have a significant cost or
administrative impact.

V. Paperwork Reduction Act

The rule imposes no new reporting,
recordkeeping, or other information
collection requirements. DFARS clauses
252.227-7013, 252.227-7014, 252.227—
7015, and 252.227-7025 contain
reporting or recordkeeping requirements
that require the approval of the Office of
Management and Budget under 44
U.S.C. chapter 35. However, these
clauses are already covered by an
approved OMB control number 0704—
0369 in the amount of approximately
1.76 million hours.

List of Subjects in 48 CFR Parts 209,
227, and 252

Government procurement.

Kortnee Stewart,

Editor, Defense Acquisition Regulations
System

Therefore, DoD amends 48 CFR parts
209, 227, and 252 as follows:

m 1. The authority citation for parts 209
and 252 continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
Chapter 1.
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PART 209—CONTRACTOR
QUALIFICATIONS

m 2. Section 209.505—4 is revised to read
as follows:

209.505-4 Obtaining access to proprietary
information.

(b) For contractors accessing third
party proprietary technical data or
computer software, non-disclosure
requirements are addressed at
227.7103-7(b), through use of the clause
at 252.227-7025 as prescribed at
227.7103-6(c) and 227.7203-6(d).
Pursuant to that clause, covered
Government support contractors may be
required to enter into non-disclosure
agreements directly with the third party
asserting restrictions on limited rights
technical data, commercial technical
data, or restricted rights computer
software. The contracting officer is not
required to obtain copies of these
agreements or to ensure that they are
properly executed.

PART 227—PATENTS, DATA, AND
COPYRIGHTS

m 3. The authority citation for Part 227
is amended by removing citation “41
U.S.C. 421 and 48 CFR Chapter 1” and
adding citation ““41 U.S.C. 1303 and 48
CFR Chapter 1” in its place.

227.7103-5 [Amended]

m 4. Section 227.7103-5 paragraph (c)(2)
is amended by inserting a comma after
the word “‘release”.

m 5. Section 227.7104 is amended by
revising paragraph (b) and (c) to read as
follows:

227.7104 Contracts under the Small
Business Innovation Research (SBIR)
Program.

a R

(b) Under the clause at 252.227-7018,
the Government obtains SBIR data rights
in technical data and computer software
generated under the contract and
marked with the SBIR data rights
legend. SBIR data rights provide the
Government limited rights in such
technical data and restricted rights in
such computer software during the SBIR
data protection period commencing
with contract award and ending five
years after completion of the project
under which the data were generated.
Upon expiration of the five-year
restrictive license, the Government has
unlimited rights in the SBIR technical
data and computer software.

(c) During the SBIR data protection
period, the Government may not release
or disclose SBIR technical data or
computer software to any person except
as authorized for limited rights

technical data or restricted rights

computer software, respectively.
* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.212-7001 [Amended]

m 6. Section 252.212-7001 is
amended—

m a. By removing the clause date “(FEB
2013)” and adding “(MAY 2013)” in its
place;

m b. In paragraph (b)(20), by removing
the clause date “(FEB 2012)”’ and
adding “(MAY 2013)” in its place;

m c. In paragraph (b)(21), by removing
the clause date “(DEC 2011)” and
adding “(MAY 2013)” in its place;

m d. In paragraph (c)(2,) by removing the
clause date “(FEB 2012)” and adding
“(MAY 2013)” in its place; and

m e. In paragraph (c)(3,) by removing the
clause date “(DEC 2011)” and adding
“(MAY 2013)” in its place.

252.227-7013 [Amended]

m 7. Section 252.227-7013 is
amended—

m a. By removing the clause date “(FEB
2012)” and adding “(MAY 2013)” in its
place;

m b. By revising paragraph
(a)(14)(1)(B)(1); and (b)(3)(iv) to read as
follows:

252.227-7013 Rights in Technical Data—
Noncommercial Iltems.

* * * * *
a] * *x %
14] * k%

B) A release or disclosure to—

(1) A covered Government support
contractor in performance of its covered
Government support contract for use,
modification, reproduction,
performance, display, or release or
disclosure to a person authorized to
receive limited rights technical data; or
* * * * *

(b) * % %

(3) EE

(iv) The Contractor acknowledges
that—

(A) Limited rights data are authorized
to be released or disclosed to covered
Government support contractors;

(B) The Contractor will be notified of
such release or disclosure;

(C) The Contractor (or the party
asserting restrictions as identified in the
limited rights legend) may require each
such covered Government support
contractor to enter into a non-disclosure
agreement directly with the Contractor
(or the party asserting restrictions)
regarding the covered Government

support contractor’s use of such data, or
alternatively, that the Contractor (or
party asserting restrictions) may waive
in writing the requirement for a non-
disclosure agreement; and

(D) Any such non-disclosure
agreement shall address the restrictions
on the covered Government support
contractor’s use of the limited rights
data as set forth in the clause at
252.227-7025, Limitations on the Use or
Disclosure of Government-Furnished
Information Marked with Restrictive
Legends. The non-disclosure agreement
shall not include any additional terms
and conditions unless mutually agreed
to by the parties to the non-disclosure

agreement.
* * * * *

252.227-7014 [Amended]

m 8. Section 252.227-7014 is
amended—

m a. By removing the clause date “(FEB
2012)” and adding “(MAY 2013)” in its
place;

m b. By revising paragraph (a)(15); and
(a)(16)(b)(iii) to read as follows:

252.227-7014 Rights in Noncommercial
Computer Software and Noncommercial
Computer Software Documentation.

* * * * *

(a)* * %

(15) “Restricted rights” apply only to
noncommercial computer software and
mean the Government’s rights to—

(i) Use a computer program with one
computer at one time. The program may
not be accessed by more than one
terminal or central processing unit or
time shared unless otherwise permitted
by this contract;

(ii) Transfer a computer program to
another Government agency without the
further permission of the Contractor if
the transferor destroys all copies of the
program and related computer software
documentation in its possession and
notifies the licensor of the transfer.
Transferred programs remain subject to
the provisions of this clause;

(iii) Make the minimum number of
copies of the computer software
required for safekeeping (archive),
backup, or modification purposes;

(iv) Modify computer software
provided that the Government may—

(A) Use the modified software only as
provided in paragraphs (a)(15)(i) and
(iii) of this clause; and

(B) Not release or disclose the
modified software except as provided in
paragraphs (a)(15)(ii), (v), (vi) and (vii)
of this clause;

(v) Permit contractors or
subcontractors performing service
contracts (see 37.101 of the Federal
Acquisition Regulation) in support of
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this or a related contract to use
computer software to diagnose and
correct deficiencies in a computer
program, to modify computer software
to enable a computer program to be
combined with, adapted to, or merged
with other computer programs or when
necessary to respond to urgent tactical
situations, provided that—

(A) The Government notifies the party
which has granted restricted rights that
a release or disclosure to particular
contractors or subcontractors was made;

(B) Such contractors or subcontractors
are subject to the use and non-
disclosure agreement at 227.7103-7 of
the Defense Federal Acquisition
Regulation Supplement (DFARS) or are
Government contractors receiving
access to the software for performance
of a Government contract that contains
the clause at DFARS 252.227-7025,
Limitations on the Use or Disclosure of
Government-Furnished Information
Marked with Restrictive Legends;

(C) The Government shall not permit
the recipient to decompile, disassemble,
or reverse engineer the software, or use
software decompiled, disassembled, or
reverse engineered by the Government
pursuant to paragraph (a)(15)(iv) of this
clause, for any other purpose; and

(D) Such use is subject to the
limitations in paragraphs (a)(15)(i)
through (iii) of this clause;

(vi) Permit contractors or
subcontractors performing emergency
repairs or overhaul of items or
components of items procured under
this or a related contract to use the
computer software when necessary to
perform the repairs or overhaul, or to
modify the computer software to reflect
the repairs or overhaul made, provided
that—

(A) The intended recipient is subject
to the use and non-disclosure agreement
at DFARS 227.7103-7 oris a
Government contractor receiving access
to the software for performance of a
Government contract that contains the
clause at DFARS 252.227-7025,
Limitations on the Use or Disclosure of
Government-Furnished Information
Marked with Restrictive Legends;

(B) The Government shall not permit
the recipient to decompile, disassemble,
or reverse engineer the software, or use
software decompiled, disassembled, or
reverse engineered by the Government
pursuant to paragraph (a)(15)(iv) of this
clause, for any other purpose; and

(C) Such use is subject to the
limitations in paragraphs (a)(15)(i)
through (iii) of this clause; and

(vii) Permit covered Government
support contractors in the performance
of covered Government support
contracts that contain the clause at

252.227-7025, Limitations on the Use or
Disclosure of Government-Furnished
Information Marked with Restrictive
Legends, to use, modify, reproduce,
perform, display, or release or disclose
the computer software to a person
authorized to receive restricted rights
computer software, provided that—

(A) The Government shall not permit
the covered Government support
contractor to decompile, disassemble, or
reverse engineer the software, or use
software decompiled, disassembled, or
reverse engineered by the Government
pursuant to paragraph (a)(15)(iv) of this
clause, for any other purpose; and

(B) Such use is subject to the
limitations in paragraphs (a)(15)(i)
through (iv) of this clause.

(16] R

(b) * % %

(3) * *x *

(iii) The Contractor acknowledges
that—

(A) Restricted rights computer
software is authorized to be released or
disclosed to covered Government
support contractors;

(B) The Contractor will be notified of
such release or disclosure;

(C) The Contractor (or the party
asserting restrictions, as identified in
the restricted rights legend) may require
each such covered Government support
contractor to enter into a non-disclosure
agreement directly with the Contractor
(or the party asserting restrictions)
regarding the covered Government
support contractor’s use of such
software, or alternatively, that the
Contractor (or party asserting
restrictions) may waive in writing the
requirement for a non-disclosure
agreement; and

(D) Any such non-disclosure
agreement shall address the restrictions
on the covered Government support
contractor’s use of the restricted rights
software as set forth in the clause at
252.227-7025, Limitations on the Use or
Disclosure of Government-Furnished
Information Marked with Restrictive
Legends. The non-disclosure agreement
shall not include any additional terms
and conditions unless mutually agreed
to by the parties to the non-disclosure

agreement.

* * * * *

m 9. Section 252.227-7015 is
amended—

m a. By removing the clause date “(DEC

2011)” and adding “(MAY 2013)” in its
place;

m b. By revising paragraph (b)(3) to read
as follows:

252.227-7015 Technical Data—
Commercial ltems.
* * * * *

(b) * ok %

(3) The Contractor acknowledges
that—

(i) Technical data covered by
paragraph (b)(2) of this clause are
authorized to be released or disclosed to
covered Government support
contractors;

(ii) The Contractor will be notified of
such release or disclosure;

(iii) The Contractor (or the party
asserting restrictions as identified in a
restrictive legend) may require each
such covered Government support
contractor to enter into a non-disclosure
agreement directly with the Contractor
(or the party asserting restrictions)
regarding the covered Government
support contractor’s use of such data, or
alternatively, that the Contractor (or
party asserting restrictions) may waive
in writing the requirement for an non-
disclosure agreement; and

(iv) Any such non-disclosure
agreement shall address the restrictions
on the covered Government support
contractor’s use of the data as set forth
in the clause at 252.227-7025,
Limitations on the Use or Disclosure of
Government-Furnished Information
Marked with Restrictive Legends. The
non-disclosure agreement shall not
include any additional terms and
conditions unless mutually agreed to by
the parties to the non-disclosure

agreement.

* * * * *

m 10. Section 252.227-7018 is
amended—

m a. By removing the clause date “(MAR
2011)” and adding “(MAY 2013)” in its
place;

m b. By revising paragraphs (a)(15);
(a)(18); (a)(19); (b)(4); (b)(5); and (b)(8) to

read as follows:

252.227-7018 Rights in Noncommercial
Technical Data and Computer Software—
Small Business Innovation Research (SBIR)
Program.

a * *x %

(15) “Limited rights” means the rights
to use, modify, reproduce, release,
perform, display, or disclose technical
data, in whole or in part, within the
Government. The Government may not,
without the written permission of the
party asserting limited rights, release or
disclose the technical data outside the
Government, use the technical data for
manufacture, or authorize the technical
data to be used by another party, except
that the Government may reproduce,
release, or disclose such data or
authorize the use or reproduction of the
data by persons outside the Government
if—

(i) The reproduction, release,
disclosure, or use is—
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(A) Necessary for emergency repair
and overhaul; or

(B) A release or disclosure to—

(1) A covered Government support
contractor in performance of its covered
Government support contracts for use,
modification, reproduction,
performance, display, or release or
disclosure to a person authorized to
receive limited rights technical data; or

(2) A foreign government, of technical
data other than detailed manufacturing
or process data, when use of such data
by the foreign government is in the
interest of the Government and is
required for evaluational or
informational purposes;

(ii) The recipient of the technical data
is subject to a prohibition on the further
reproduction, release, disclosure, or use
of the technical data; and

(iii) The contractor or subcontractor
asserting the restriction is notified of
such reproduction, release, disclosure,

Oor use.
* * * * *

(18) “Restricted rights” apply only to
noncommercial computer software and
mean the Government’s rights to—

(i) Use a computer program with one
computer at one time. The program may
not be accessed by more than one
terminal or central processing unit or
time shared unless otherwise permitted
by this contract;

(ii) Transfer a computer program to
another Government agency without the
further permission of the Contractor if
the transferor destroys all copies of the
program and related computer software
documentation in its possession and
notifies the licensor of the transfer.
Transferred programs remain subject to
the provisions of this clause;

(iii) Make the minimum number of
copies of the computer software
required for safekeeping (archive),
backup, or modification purposes;

(iv) Modify computer software
provided that the Government may—

(A) Use the modified software only as
provided in paragraphs (a)(18)(i) and
(iii) of this clause; and

(B) Not release or disclose the
modified software except as provided in
paragraphs (a)(18)(ii), (v), (vi), and (vii)
of this clause;

(v) Permit contractors or
subcontractors performing service
contracts (see 37.101 of the Federal
Acquisition Regulation) in support of
this or a related contract to use
computer software to diagnose and
correct deficiencies in a computer
program, to modify computer software
to enable a computer program to be
combined with, adapted to, or merged
with other computer programs or when

necessary to respond to urgent tactical
situations, provided that—

(A) The Government notifies the party
which has granted restricted rights that
a release or disclosure to particular
contractors or subcontractors was made;

(B) Such contractors or subcontractors
are subject to the non-disclosure
agreement at 227.7103-7 of the Defense
Federal Acquisition Regulation
Supplement or are Government
contractors receiving access to the
software for performance of a
Government contract that contains the
clause at 252.227-7025, Limitations on
the Use or Disclosure of Government-
Furnished Information Marked with
Restrictive Legends;

(C) The Government shall not permit
the recipient to decompile, disassemble,
or reverse engineer the software, or use
software decompiled, disassembled, or
reverse engineered by the Government
pursuant to paragraph (a)(18)(iv) of this
clause, for any other purpose; and

(D) Such use is subject to the
limitations in paragraphs (a)(18)(i)
through (iii) of this clause;

(vi) Permit contractors or
subcontractors performing emergency
repairs or overhaul of items or
components of items procured under
this or a related contract to use the
computer software when necessary to
perform the repairs or overhaul, or to
modify the computer software to reflect
the repairs or overhaul made, provided
that—

(A) The intended recipient is subject
to the non-disclosure agreement at
227.7103-7 or is a Government
contractor receiving access to the
software for performance of a
Government contract that contains the
clause at 252.227-7025, Limitations on
the Use or Disclosure of Government
Furnished Information Marked with
Restrictive Legends;

(B) The Government shall not permit
the recipient to decompile, disassemble,
or reverse engineer the software, or use
software decompiled, disassembled, or
reverse engineered by the Government
pursuant to paragraph (a)(18)(iv) of this
clause, for any other purpose; and

(C) Such use is subject to the
limitations in paragraphs (a)(18)(i)
through (iii) of this clause; and

(vii) Permit covered Government
support contractors in the performance
of Government contracts that contain
the clause at 252.227-7025, Limitations
on the Use or Disclosure of Government-
Furnished Information Marked with
Restrictive Legends, to use, modify,
reproduce, perform, display, or release
or disclose the computer software to a
person authorized to receive restricted

rights computer software, provided
that—

(A) The Government shall not permit
the covered Government support
contractor to decompile, disassemble, or
reverse engineer the software, or use
software decompiled, disassembled, or
reverse engineered by the Government
pursuant to paragraph (a)(18)(iv) of this
clause, for any other purpose; and

(B) Such use is subject to the
limitations in paragraphs (a)(18)(i)
through (iv) of this clause.

(19) “SBIR data rights’” means the
Government’s rights during the SBIR
data protection period (specified in
paragraph (b)(4) of this clause) to use,
modify, reproduce, release, perform,
display, or disclose technical data or
computer software generated a SBIR
award as follows:

(i) Limited rights in such SBIR
technical data; and

(ii) Restricted rights in such SBIR
computer software.

* * * * *

(b) L

(4) SBIR data rights. Except for
technical data, including computer
software documentation, or computer
software in which the Government has
unlimited rights under paragraph (b)(1)
of this clause, the Government shall
have SBIR data rights in all technical
data or computer software generated
under this contract during the period
commencing with contract award and
ending upon the date five years after
completion of the project from which
such data were generated.

(5) Specifically negotiated license
rights. The standard license rights
granted to the Government under
paragraphs (b)(1) through (b)(4) of this
clause may be modified by mutual
agreement to provide such rights as the
parties consider appropriate but shall
not provide the Government lesser
rights in technical data, including
computer software documentation, than
are enumerated in paragraph (a)(15) of
this clause or lesser rights in computer
software than are enumerated in
paragraph (a)(18) of this clause. Any
rights so negotiated shall be identified
in a license agreement made part of this

contract.

(6) * *x %

(7) * *x %

(8) Covered Government support
contractors. The Contractor
acknowledges that—

(i) Limited rights technical data and
restricted rights computer software are
authorized to be released or disclosed to
covered Government support
contractors;

(ii) The Contractor will be notified of
such release or disclosure;
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(iii) The Contractor may require each
such covered Government support
contractor to enter into a non-disclosure
agreement directly with the Contractor
(or the party asserting restrictions as
identified in a restrictive legend)
regarding the covered Government
support contractor’s use of such data or
software, or alternatively that the
Contractor (or party asserting
restrictions) may waive in writing the
requirement for a non-disclosure
agreement; and

(iv) Any such non-disclosure
agreement shall address the restrictions
on the covered Government support
contractor’s use of the data or software
as set forth in the clause at 252.227—
7025, Limitations on the Use or
Disclosure of Government-Furnished
Information Marked with Restrictive
Legends. The non-disclosure agreement
shall not include any additional terms
and conditions unless mutually agreed
to by the parties to the non-disclosure

agreement.
* * * * *

252.227-7025 [Amended]

m 11. Section 252.227-7025 is revised as
follows:

252.227-7025 Limitations on the Use or
Disclosure of Government-Furnished
Information Marked with Restrictive
Legends.

As prescribed in 227.7103-6(c),
227.7104(f)(1), or 227.7203-6(d), use the
following clause:

Limitations on the Use or Disclosure of
Government-Furnished Information
Marked With Restrictive Legends (May
2013)

(a)(1) For contracts in which the
Government will furnish the Contractor with
technical data, the terms “covered
Government support contractor,” “limited
rights,” and “Government purpose rights”
are defined in the clause at 252.227-7013,
Rights in Technical Data~Noncommercial
Items.

(2) For contracts in which the Government
will furnish the Contractor with computer
software or computer software
documentation, the terms ‘“‘covered
Government support contractor,”
“government purpose rights,” and “restricted
rights” are defined in the clause at 252.227—
7014, Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation.

(3) For Small Business Innovation Research
program contracts, the terms “covered
Government support contractor,” “limited
rights,” “restricted rights,” and “SBIR data
rights” are defined in the clause at 252.227—
7018, Rights in Noncommercial Technical
Data and Computer Software—Small
Business Innovation Research (SBIR)
Program.

(b) Technical data or computer software
provided to the Contractor as Government-
furnished information (GFI) under this
contract may be subject to restrictions on use,
modification, reproduction, release,
performance, display, or further disclosure.

(1) GFI marked with limited rights,
restricted rights, or SBIR data rights legends.

(i) The Contractor shall use, modify,
reproduce, perform, or display technical data
received from the Government with limited
rights legends, computer software received
with restricted rights legends, or SBIR
technical data or computer software received
with SBIR data rights legends (during the
SBIR data protection period) only in the
performance of this contract. The Contractor
shall not, without the express written
permission of the party whose name appears
in the legend, release or disclose such data
or software to any unauthorized person.

(ii) If the Contractor is a covered
Government support contractor, the
Contractor is also subject to the additional
terms and conditions at paragraph (b)(5) of
this clause

(2) GFI marked with government purpose
rights legends. The Contractor shall use
technical data or computer software received
from the Government with government
purpose rights legends for government
purposes only. The Contractor shall not,
without the express written permission of the
party whose name appears in the restrictive
legend, use, modify, reproduce, release,
perform, or display such data or software for
any commercial purpose or disclose such
data or software to a person other than its
subcontractors, suppliers, or prospective
subcontractors or suppliers, who require the
data or software to submit offers for, or
perform, contracts under this contract. Prior
to disclosing the data or software, the
Contractor shall require the persons to whom
disclosure will be made to complete and sign
the non-disclosure agreement at 227.7103-7.

(3) GFI marked with specially negotiated
license rights legends.

(i) The Contractor shall use, modify,
reproduce, release, perform, or display
technical data or computer software received
from the Government with specially
negotiated license legends only as permitted
in the license. Such data or software may not
be released or disclosed to other persons
unless permitted by the license and, prior to
release or disclosure, the intended recipient
has completed the non-disclosure agreement
at 227.7103-7. The Contractor shall modify
paragraph (1)(c) of the non-disclosure
agreement to reflect the recipient’s
obligations regarding use, modification,
reproduction, release, performance, display,
and disclosure of the data or software.

(ii) If the Contractor is a covered
Government support contractor, the
Contractor may also be subject to some or all
of the additional terms and conditions at
paragraph (b)(5) of this clause, to the extent
such terms and conditions are required by
the specially negotiated license.

(4) GFI technical data marked with
commercial restrictive legends.

(i) The Contractor shall use, modity,
reproduce, perform, or display technical data
that is or pertains to a commercial item and

is received from the Government with a
commercial restrictive legend (i.e., marked to
indicate that such data are subject to use,
modification, reproduction, release,
performance, display, or disclosure
restrictions) only in the performance of this
contract. The Contractor shall not, without
the express written permission of the party
whose name appears in the legend, use the
technical data to manufacture additional
quantities of the commercial items, or release
or disclose such data to any unauthorized
person.

(ii) If the Contractor is a covered
Government support contractor, the
Contractor is also subject to the additional
terms and conditions at paragraph (b)(5) of
this clause

(5) Covered Government support
contractors. If the Contractor is a covered
Government support contractor receiving
technical data or computer software marked
with restrictive legends pursuant to
paragraphs (b)(1)(ii), (b)(3)(ii), or (b)(4)(ii) of
this clause, the Contractor further agrees and
acknowledges that—

(i) The technical data or computer software
will be accessed and used for the sole
purpose of furnishing independent and
impartial advice or technical assistance
directly to the Government in support of the
Government’s management and oversight of
the program or effort to which such technical
data or computer software relates, as stated
in this contract, and shall not be used to
compete for any Government or non-
Government contract;

(ii) The Contractor will take all reasonable
steps to protect the technical data or
computer software against any unauthorized
release or disclosure;

(iii) The Contractor will ensure that the
party whose name appears in the legend is
notified of the access or use within thirty (30)
days of the Contractor’s access or use of such
data or software;

(iv) The Contractor will enter into a non-
disclosure agreement with the party whose
name appears in the legend, if required to do
so by that party, and that any such non-
disclosure agreement will implement the
restrictions on the Contractor’s use of such
data or software as set forth in this clause.
The non-disclosure agreement shall not
include any additional terms and conditions
unless mutually agreed to by the parties to
the non-disclosure agreement; and

(v) That a breach of these obligations or
restrictions may subject the Contractor to—

(A) Criminal, civil, administrative, and
contractual actions in law and equity for
penalties, damages, and other appropriate
remedies by the United States; and

(B) Civil actions for damages and other
appropriate remedies by the party whose
name appears in the legend.

(c) Indemnification and creation of third
party beneficiary rights. The Contractor
agrees—

(1) To indemnify and hold harmless the
Government, its agents, and employees from
every claim or liability, including attorneys
fees, court costs, and expenses, arising out of,
or in any way related to, the misuse or
unauthorized modification, reproduction,
release, performance, display, or disclosure
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of technical data or computer software
received from the Government with
restrictive legends by the Contractor or any
person to whom the Contractor has released
or disclosed such data or software; and

(2) That the party whose name appears on
the restrictive legend, in addition to any
other rights it may have, is a third party
beneficiary who has the right of direct action
against the Contractor, or any person to
whom the Contractor has released or
disclosed such data or software, for the
unauthorized duplication, release, or
disclosure of technical data or computer
software subject to restrictive legends.

(d) The Contractor shall ensure that its
employees are subject to use and non-
disclosure obligations consistent with this
clause prior to the employees being provided
access to or use of any GFI covered by this
clause.

[FR Doc. 2013-12055 Filed 5-21-13; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 120918468-3111-02]
RIN 0648-XC675

Fisheries of the Economic Exclusive
Zone Off Alaska; Deep-Water Species
Fishery by Vessels Using Trawl Gear in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for species that comprise the
deep-water species fishery by vessels
using trawl gear in the Gulf of Alaska
(GOA). This action is necessary because

the second seasonal apportionment of
the Pacific halibut bycatch allowance
specified for the deep-water species
fishery in the GOA has been reached.
DATES: Effective 1200 hours, Alaska
local time (A.l.t.), May 18, 2013, through
1200 hours, A.lL.t., July 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The second seasonal apportionment
of the Pacific halibut bycatch allowance
specified for the deep-water species
fishery in the GOA is 296 metric tons as
established by the final 2013 and 2014
harvest specifications for groundfish of
the GOA (78 FR 13162, February 26,
2013), for the period 1200 hours, A.l.t.,
April 1, 2013, through 1200 hours,
A.lt., July 1, 2013.

In accordance with §679.21(d)(7)(i),
the Administrator, Alaska Region,
NMFS, has determined that the second
seasonal apportionment of the Pacific
halibut bycatch allowance specified for
the trawl deep-water species fishery in
the GOA has been reached.
Consequently, NMFS is prohibiting
directed fishing for the deep-water
species fishery by vessels using trawl
gear in the GOA. The species and
species groups that comprise the deep-
water species fishery include sablefish,
rockfish, deep-water flatfish, rex sole,
and arrowtooth flounder. This closure
does not apply to fishing by vessels
participating in the cooperative fishery

in the Rockfish Program for the Central
GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the deep-water
species fishery by vessels using trawl
gear in the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of May 16, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 17, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-12195 Filed 5-17-13; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0448; Directorate
Identifier 2013—CE-007-AD]

RIN 2120-AA64

Airworthiness Directives; Eclipse
Aerospace, Inc. Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Eclipse Aerospace, Inc. Model EA500
airplanes equipped with Avio, Avio
with ETT, or Avio NG 1.0 avionics
suites. This proposed AD was prompted
by a report of potential aircraft hardware
failure in the autopilot control panel
and the center switch panel. This
proposed AD would require either
incorporating updates to the aircraft
computer system or incorporating a
temporary revision to the aircraft flight
manual. We are proposing this AD to
correct the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by July 8, 2013.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Eclipse

Aerospace, Inc. 26 East Palatine Road,
Wheeling, Illinois 60090; telephone:
(877) 373—7978; Internet:
www.eclipse.aero. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Scott Fohrman, Aerospace Engineer,
FAA, Chicago Aircraft Certification
Office, 2300 East Devon Avenue, Room
107, Des Plaines, Illinois 60018; phone:
(847) 294—7136; fax: (847) 294—7834;
email: scott.fohrman@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2013-0448; Directorate Identifier 2013—
CE-007—AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report from
Eclipse Aviation, Inc. that there is a

potential problem with the hardware/
software combination within the
autopilot control panel and/or center
switch panel on all Model EA500
airplanes equipped with Avio, Avio
with ETT, or Avio NG 1.0 avionics
suites that could result in
uncommanded fire suppression system
activation and simultaneous shutdown
of both engines.

This condition, if not corrected, could
cause dual engine failure and result in
loss of control.

Relevant Service Information

We reviewed Eclipse Aerospace, Inc.
Mandatory Service Bulletin Number SB
500-31-014, Rev. A, dated February 15,
2011, and Eclipse Aerospace, Inc.
Mandatory Service Bulletin Number SB
500-31-019, Rev B, dated March 13,
2013. These service bulletins describe
procedures for updating the aircraft
computer system for all affected
airplanes. We have also reviewed
Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31—
026, Rev. A, dated November 6, 2012.
This service bulletin described
procedures for updating the aircraft
flight manual (AFM) for affected
airplanes equipped with NG 1.0
avionics suites.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

Differences Between the Proposed AD
and the Service Information

Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31—
026, Rev. A, dated November 6, 2012,
which applies only to airplanes
equipped with NG 1.0 avionics suites,
requires incorporating a temporary
revision into the AFM and incorporating
an update to the aircraft computer
system (ACS) hardware with monthly
data uploads to Eclipse Aerospace, Inc.
until the ACS software is updated.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:scott.fohrman@faa.gov
http://www.eclipse.aero
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Specifically, the AFM revision requires
an altered engine start and emergency
procedures checklist.

This proposed AD would allow doing
either the AFM revision or the ACS
software update.

Costs of Compliance

We estimate that this proposed AD
affects 81 airplanes of U.S. registry.
There are 38 of the affected airplanes
equipped with Avio or Avio ETT
avionics suites and 43 of the affected

airplanes equipped with NG 1.0
avionics suites.

We estimate the following costs to
comply with this proposed AD.
Airplanes equipped with NG 1.0
avionics suites would be allowed do
either the AFM update or the ACS
update:

ESTIMATED COSTS FOR AIRPLANES EQUIPPED WITH AVIO OR AVIO ETT AVIONICS SUITES

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Aircraft computer system update | .5 work-hour x $85 per hour = $1,950 $1,992.50 | $1,992.50 x 38 affected airplanes

for airplanes equipped with Avio $42.50.

or Avio ETT avionics suites.

= $75,715.00.

ESTIMATED COSTS FOR AIRPLANES EQUIPPED WITH NG 1.0 AVIONICS SUITES
[It would require either the AFM update OR the ACS update]

N Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Flight manual update for airplanes | .5 work-hour x $85 per hour = | Not applicable .. $42.50 | $42.50 x 43 affected airplanes =
equipped with NG 1.0 avionics $42.50. $1,827.50.
suites.
OR
Aircraft computer system update | .5 work-hour x $85 per hour = | $37,000 ............ $37,042.50 | $37,042.50 x 43 affected air-
for airplanes equipped with NG $42.50. planes = $1,592,827.50.
1.0 avionics suites.
Incorporating the flight manual Regulatory Findings the FAA proposes to amend 14 CFR part

update represents a terminating action
for AD compliance without imposing
any limitations on aircraft operations. It
is the operator’s choice to incorporate
either the flight manual update or the
software update.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

Eclipse Aerospace, Inc.: Docket No. FAA-
2013—0448; Directorate Identifier 2013—
CE-007-AD.

(a) Comments Due Date

We must receive comments by July 8, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the following Eclipse
Aerospace, Inc. Model EA500 airplanes, all
serial numbers, that are certificated in any
category, and are equipped with:

(1) Avio avionics suites; or

(2) Avio with ETT avionics suites; or

(3) Avio NG 1.0 avionics suites.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code, Code 23: Communications.
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(e) Unsafe Condition

This AD was prompted by a report of
potential aircraft hardware failure in the
autopilot control panel and the center switch
panel. We are issuing this AD to prevent
failure of the hardware/software combination
within the autopilot control panel and/or
center switch panel, which could result in
uncommanded fire suppression system
activation and simultaneous shutdown of
both engines.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Update Aircraft Computer Software
(ACS)

(1) For airplanes equipped with Avio or
Avio with ETT avionics suites: Within 6
calendar months after the effective date of
this AD, update the ACS following
paragraphs 3.A. through 3.C. of the
Accomplishment Instructions in Eclipse
Aerospace, Inc. Mandatory Service Bulletin
Number SB 500-31-014, Rev. A, dated
February 15, 2011.

(2) For airplanes equipped with NG 1.0
avionics suites: Within 6 calendar months
after the effective date of this AD, do one of
the following:

(i) Insert airplane flight manual Temporary
Revision (TR) 016 into the Limitations
section of the airplane flight manual
following paragraph 3.B.(1)(a) of the
Accomplishment Instructions in Eclipse
Aerospace, Inc. Mandatory Service Bulletin
Number SB 500-31-026, Rev. A, dated
November 6, 2012; or

(ii) Update the ACS following paragraphs
3.A. through 3.C. of the Accomplishment
Instructions in Eclipse Aerospace, Inc.
Mandatory Service Bulletin Number SB 500—
31-019, Rev. B, dated March 13, 2013.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Chicago ACO, FAA, has
the authority to approve AMOGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

(1) For more information about this AD,
contact Scott Fohrman, Aerospace Engineer,
FAA, Chicago Aircraft Certification Office,
2300 East Devon Avenue, Room 107, Des
Plaines, Illinois 60018; phone: (847) 294—
7136; fax: (847) 294—-7834; email:
scott.fohrman@faa.gov.

(2) For service information identified in
this AD, contact Eclipse Aerospace, Inc., 26
East Palatine Road, Wheeling, Illinois 60090;
telephone: (877) 373-7978; Internet:

www.eclipse.aero. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on May
15, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-12142 Filed 5-21-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM13-6-000]

Electric Reliability Organization
Interpretation of Specific
Requirements of the Disturbance
Control Performance Standard

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: Under section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission (Commission)
proposes to remand the proposed
interpretation of Reliability Standard
BAL-002-1, Disturbance Control
Performance, Requirements R4 and R5,
submitted to the Commission for
approval by the North American Electric
Reliability Corporation, the
Commission-certified Electric
Reliability Organization. Specifically,
the interpretation addresses whether
Balancing Authorities and Reserve
Sharing Groups are subject to
enforcement actions for failing to restore
Area Control Error within the 15-minute
Disturbance Recovery Period for
Reportable Disturbances that exceed the
most severe single Contingency. The
Commission proposes to remand the
proposed interpretation because it
changes a requirement of the Reliability
Standard, thereby exceeding the
permissible scope for interpretations.
DATES: Comments are due July 8, 2013.
ADDRESSES: You may submit comments,
identified by docket number by any of
the following methods:

o Agency Web site: http://ferc.gov.
Documents created electronically using
word processing software should be
filed in native applications or print-to-
PDF format and not in a scanned format.

e Mail/Hand Delivery: Commenters
unable to file comments electronically

must mail or hand deliver an original
and 14 copies of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Mark Bennett (Legal Information), Office
of General Counsel, Federal Energy
Regulatory Commission, 888 First
Street NE., Washington, DC 20426.
(202) 502-8524.
mark.bennett@ferc.gov.

Syed Ahmad (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC
20426. (202) 502—-8718.
syed.ahmad@ferc.gov.

SUPPLEMENTARY INFORMATION:
Notice of Proposed Rulemaking
(Issued May 16, 2013)

1. Under section 215 of the Federal
Power Act (FPA), the Commission
proposes to remand the proposed
interpretation of Reliability Standard
BAL—-002—1, Disturbance Control
Performance, Requirements R4 and R5
submitted to the Commission for
approval by the North American Electric
Reliability Corporation (NERC), the
Commission-certified Electric
Reliability Organization (ERO).
Specifically, the interpretation
addresses whether Balancing
Authorities and Reserve Sharing Groups
are subject to compliance enforcement
actions for failing to restore Area
Control Error (ACE) within the 15-
minute Disturbance Recovery Period for
Reportable Disturbances that exceed the
most severe single Contingency (MSSC).
For the reasons explained below, the
Commission proposes to remand the
proposed interpretation because it
changes the requirements of the
Reliability Standard, thereby exceeding
the permissible scope for
interpretations. The Commission seeks
comments on its proposal.

I. Background

A. Section 215 of the FPA and
Standards Development Process

2. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, subject to Commission
review and approval. Specifically, the
Commission may approve, by rule or
order, a proposed Reliability Standard
or modification to a Reliability Standard
if it determines that the Standard is just,
reasonable, not unduly discriminatory
or preferential, and in the public
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interest.? Once approved, the Reliability
Standards may be enforced by the ERO,
subject to Commission oversight, or by
the Commission independently.2
Pursuant to section 215 of the FPA, the
Commission established a process to
select and certify an ERO,? and
subsequently certified NERC.4

3. In March 2007, the Commission
issued Order No. 693, evaluating 107
Reliability Standards, including the
Disturbance Control Performance (BAL—
002-0) Reliability Standard.5 In Order
No. 693, the Commission approved
BAL-002-0. In addition, pursuant to
section 215(d)(5) of the FPA, the
Commission directed the ERO to
develop a modification to BAL-002—-0
through the Reliability Standards
development process that: (1) Includes a
Requirement that explicitly provides
that Demand Side Management may be
used as a resource for contingency
reserves; (2) develops a continent-wide
contingency reserve policy; and (3)
refers to the ERO rather than the NERC
Operating Committee in Requirements
R4.2 and R6.2.6 On January 10, 2011,
the Commission approved BAL-002-1
via letter order,” which addressed the
third directive described above.

4. NERC'’s Rules of Procedure provide
that all persons “directly and materially
affected” by Bulk-Power System
reliability may request an interpretation
of a Reliability Standard.8 In response,
the ERO will assemble a team with
relevant expertise to address the
requested interpretation and also form a
ballot pool. NERC’s Rules of Procedure
provide that, within 45 days, the team
will draft an interpretation of the
Reliability Standard and submit it to the
ballot pool. If approved by the ballot
pool and subsequently by the NERC

116 U.S.C. 8240(d)(2).

2]1d. 8240(e)(3).

3 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. 131,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. 131,212 (2006).

4 North American Electric Reliability Corp., 116
FERC {61,062, order on reh’g & compliance, 117
FERC {61,126 (2006), aff’'d sub nom. Alcoa, Inc. v.
FERC, 564 F.3d 1342 (DC Cir. 2009).

5 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERGC Stats. & Regs.
{31,242 at P 316, order on reh’g, Order No. 693—
A, 120 FERC {61,053 (2007).

6 Order No. 693, FERC Stats. & Regs. 131,242 at
P 356.

7 North American Electric Reliability Corp., 134
FERC 61,015 (2011).

8NERC Rules of Procedure, Appendix 3A,
Standard Processes Manual, at 27—29. See North
American Electric Reliability Corp., 132 FERC
161,200 (2010) (approving revisions to Standards
Process Manual). On February 28, 2013, in pending
Docket No. RR13-2-000, NERC submitted proposed
revisions to the Standards Process Manual.

Board of Trustees (Board), the
interpretation is appended to the
Reliability Standard and filed with the
applicable regulatory authorities for
approval.

5. Further, NERC’s Rules of Procedure
state that ““[a] valid interpretation
response provides additional clarity
about one or more Requirements, but
does not expand on any Requirement
and does not explain how to comply
with any Requirement.” 9

B. Reliability Standard BAL-002-1

6. The stated purpose of BAL-002-1
is to “‘ensure the Balancing Authority is
able to utilize its Contingency Reserve
to balance resources and demand and
return Interconnection frequency within
defined limits following a Reportable
Disturbance.” The NERC Glossary of
Terms Used in Reliability Standards
(Glossary) defines Reportable
Disturbance as “[A]ny event that causes
an ACE change greater than or equal to
80% of a Balancing Authority’s or
Reserve Sharing Group’s most severe
contingency.” 10

7. Reliability Standard BAL-002-1
has six Requirements. Most relevant to
the proposed interpretation,
Requirements R3 and R4 provide:

R3. Each Balancing Authority or Reserve
Sharing Group shall activate sufficient
Contingency Reserve to comply with the
DCS.

R3.1. As a minimum, the Balancing
Authority or Reserve Sharing Group shall
carry at least enough Contingency Reserve to
cover the most severe single contingency. All
Balancing Authorities and Reserve Sharing
Groups shall review, no less frequently than
annually, their probable contingencies to
determine their prospective most severe
single contingencies.

R4. A Balancing Authority or Reserve
Sharing Group shall meet the Disturbance
Recovery Criterion within the Disturbance
Recovery Period for 100% of Reportable
Disturbances. The Disturbance Recovery
Criterion is:

R4.1. A Balancing Authority shall return its
ACE to zero if its ACE just prior to the
Reportable Disturbance was positive or equal
to zero. For negative initial ACE values just
prior to the Disturbance, the Balancing
Authority shall return ACE to its pre-
Disturbance value.

R4.2. The default Disturbance Recovery
Period is 15 minutes after the start of a
Reportable Disturbance.

Also relevant to the proceeding is the
Additional Compliance Information

9]d. at 27.

10NERC Glossary at 56. NERC defines Area
Control Error or “ACE” as “the instantaneous
difference between net actual and scheduled
interchange, taking into account the effects of
Frequency Bias including correction for meter
error.” Id. at 5.

language in Part D of BAL-002—1, which
includes:

Reportable Disturbances—Reportable
Disturbances are contingencies that are
greater than or equal to 80% of the most
severe single Contingency . . .

Simultaneous Contingencies—Multiple
Contingencies occurring within one minute
or less of each other shall be treated as a
single Contingency. If the combined
magnitude of the multiple Contingencies
exceeds the most severe single Contingency,
the loss shall be reported, but excluded from
compliance evaluation.

II. NERC'’s Proposed Interpretation of
BAL-002-1 (R4 and R5)

8. On February 12, 2013, NERC filed
a petition (Petition) seeking approval of
the proposed interpretation of BAL—
002-1, developed in response to an
interpretation request submitted on
September 2, 2009 by the Northwest
Power Pool Reserve Sharing Group
(NWPP). NERC explains that NWPP
requested clarification on the following
matters:

(1) although a Disturbance that exceeds the
most severe single Contingency must be
reported by the Balancing Authority or
Reserve Sharing Group (as applicable), is the
Disturbance excluded from compliance
evaluation for the applicable Balancing
Authority or Reserve Sharing Group;

(2) with respect to either simultaneous
Contingencies or non-simultaneous multiple
Contingencies affecting a Reserve Sharing
Group, the exclusion from compliance
evaluation for Disturbances exceeding the
most severe single Contingency applies both
when

(a) all Contingencies occur within a single
Balancing Authority member of the Reserve
Sharing Group, and

(b) different Balancing Authorities within
the Reserve Sharing Group experience
separate Contingencies that occur
simultaneously, or non-simultaneously but
before the end of the Disturbance Recovery
Period following the first Reportable
Disturbance; and

(3) the meaning of the phrase “excluded
from compliance evaluation” as used in
Section 1.4 (“Additional Compliance
Information’’) of Part D of BAL-002—0 and for
purposes of the preceding statements is that,
with respect to Disturbances that exceed the
most severe single Contingency for a
Balancing Authority or Reserve Sharing
Group (as applicable), a violation of BAL-
002-0 does not occur even if ACE is not
recovered within the Disturbance Recovery
Period (15 minutes unless adjusted pursuant
to BAL-002-0, R4.2).11

9. A proposed interpretation was first
balloted in February 2010, but failed to
achieve a two-third approval from the
ballot body.12 NERC staff determined

11 NERC Petition at 7.

12NERC Petition, Exh. C (Summary of the
Interpretation Development Proceedings and
Record of Development of Proposed Interpretation)
at 1-2.
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that any further interpretation could not
be developed unless the team could
consider the measures and the
additional compliance elements of the
standard.?3 In January 2012 NERC staff
told the NWPP their interpretation
request was ‘““ineligible” under the
existing rules for developing
interpretations.’4

10. ISO/RTO Council appealed this
decision, challenging the BAL-002-1
interpretation process. In a March 2012
letter responding to ISO/RTO Council,
NERC staff stated: “Given the difficulty
in interpreting the existing language of
the standard, NERC recommends to the
[ISO/RTO Council] and NWPP that they
consider developing and submitting a
Standard Authorization Request (SAR)
to the Standards Committee to address
their concern.” 15

11. At its May 2012 meeting, the
NERC Board Standards Oversight and
Technology Committee (SOTC)
concluded that “‘strict construction for
the purposes of interpretation was never
meant to limit the materials considered
in developing the interpretation solely
to the contents of the requirements in a
standard, but can include any language
in the standard, including compliance
related sections.”” 16 The NERGC
Standards Committee assembled
another drafting team that developed a
proposed interpretation that received a
90.34 percent approval vote in October
2012. On November 7, 2012, the NERC
BOT adopted the proposed
interpretation of BAL-002-1.

12. In its Petition, NERC states that, in
response to NWPP’s first question, the
proposed interpretation clarifies that
Balancing Authorities and Reserve
Sharing Groups are not subject to the
15-minute Disturbance Recovery Period
for Disturbances that exceed the MSSC.

13. With regard to the second
question, NERC explained that the
proposed interpretation provides that:

[tThe standard was written to provide pre-
acknowledged RSG’s the same considerations
as a single BA for purposes of exclusions
from DCS compliance evaluation . . . [T]his
applies to both multiple contingencies
occurring within one minute or less of each
other being treated as a single Contingency or
Contingencies that occur after one minute of
the start of a Reportable Disturbance but

13]d. at 2. A November 2009 Resolution of the
NERC Board that pertained to interpretations
included the following passage: “‘[iln deciding
whether or not to approve a proposed
interpretation, the board will use a standard of strict
construction and not seek to expand the reach of
the standard to correct a perceived gap or
deficiency in the standard.”

14 NERC Petition, Exh. C at 3.

15 NERC Petition, Exh. C at 3.

16 Id.

before the end of the Disturbance Recovery
Period.

The standard, while recognizing
dynamically allocated RSGs, does NOT
provide the members of dynamically
allocated RSGs exclusions from DCS
compliance evaluation on an RSG basis. For
members of dynamically allocated RSGs, the
exclusions are provided only on a member
BA by member BA basis.1”

14. In response to NWPP’s third
question regarding the exclusion
language in the Additional Compliance
Information provision of the standard,
the drafting team responded:

The Additional Compliance Information
section clearly states: “Simultaneous
contingencies—Multiple contingencies
occurring within one minute or less of each
other shall be treated as a single Contingency.
If the combined magnitude of the multiple
Contingencies exceeds the Most Severe
Single Contingency, the loss shall be
reported, but excluded from compliance
evaluation.”

Although Requirement R3 does mandate
that a BA or RSG activate sufficient
Contingency Reserves to comply with DCS
for every Reportable Disturbance, there is no
requirement to comply with or even report
disturbances that are below the Reportable
Disturbance level. The averaging obligation
does incent calculation and reporting of such
lesser events. If a Balancing Authority were
to experience a Disturbance five times greater
than its most severe single Contingency, it
would be required to report this Disturbance,
but would not be required to recover ACE
within 15 minutes following a Disturbance of
this magnitude.

An excludable disturbance is a disturbance
whose magnitude was greater than the
magnitude of the most severe single
contingency. Any other proposed
interpretation would result in treating BAL—
002-0 as if it required Balancing Authorities
and Reserve Sharing Groups to recover ACE
(to zero or pre-Disturbance levels, as
applicable) within the 15-minute Disturbance
Recovery Period without regard to
Disturbance magnitude. This is inconsistent
with (a) the reserve requirement specified in
R3.1 of BAL-002-0, (b) the text of Section 1.4
of Part D of BAL-002-0, and (c) the
documented history of the development of
BAL-002—0. . .18

15. NERC contends that BAL-002-1 is
intended to be read as “an integrated
whole” and therefore uses the phrase
“excluded from compliance evaluation”
that appears in Part D, Section 1.5
(“Additional Compliance Information™)
as support for concluding that the 15-
minute Disturbance Recovery Period
contained in Requirement R4 of BAL—
002-1 does not apply to Disturbances
that exceed the MSSC.19

16. NERC asserts that “the proposed
interpretation is necessary to prevent

17 Id. at 14-15

18 NERC Petition at 16.
19 NERC Petition at 10-11.

Registered Entities from shedding load
to avoid possible violations of BAL-002,
a result that is inconsistent with
reliability principles.” 20 NERC further
asserts that ““[i]f the Reliability Standard
is interpreted to require that ACE be
returned to zero even for a Disturbance
that exceeds the most severe single
Contingency, a Balancing Authority
could be required to take drastic
operational actions, even when other
measures of system reliability (voltage
stability, normal frequency, operation
within system operating limits, etc.)
indicate otherwise.” NERC adds that “a
lack of clarity on the interpretation of
[BAL—-002] potentially has significant
financial and operational impacts on all
Balancing Authorities and Reserve
Sharing Groups.” 21

17. NERC asserts that the proposed
interpretation “neither expands on any
Requirement nor explains how to
comply with a Requirement.”” 22 NERC
acknowledges that the proposed
interpretation differs from the
PacifiCorp Stipulation and Consent
Agreement, in which NERC staff and
Commission staff determined that
PacifiCorp violated BAL-002—-0
Requirement R4 by failing to restore its
ACE within the 15-minute Disturbance
Recovery Period, despite a Disturbance
exceeding PacifiCorp’s MSSC.23

III. Discussion

18. We propose to remand NERC’s
interpretation of BAL-002-1 because it
fails to comport with the Commission-
approved requirement that
interpretations can only clarify, not
change, a Reliability Standard.24 Rather,
changes to a Reliability Standard must
be developed through NERC’s standards
development procedure as prescribed in
NERC’s Rules of Procedure.25 As
discussed below, NERC’s proposed
interpretation changes Requirement R4
of BAL-002-1 from its plain meaning,
and also effectively redefines the term
Reportable Disturbance as defined in the
NERC Glossary and used in BAL-002—
1.

19. NERC'’s proposal interprets the
phrase “excluded from compliance

20]d. at 3.

21]d. at 12.

22 Petition at 11 (citing NERC Standards Process
Manual at 27).

23 NERC Petition at 16—17 (citing PacifiCorp, 137
FERC {61,176, at n.5 (2011) (PacifiCorp)).

24 NERC Standard Process Manual at 27 (‘“[a]
valid interpretation response provides additional
clarity about one or more Requirements, but does
not expand on any Requirement . . .). The
Commission approved the NERC Standards Process
Manual in North American Electric Reliability
Corp., 132 FERC 1 61,200.

25 NERC Standard Process Manual at 12-14
(explaining the Standards Authorization Request
process).
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evaluation,” the exclusion language in
Part D (Additional Compliance
Information), Section 1.5 of BAL-002—-1
as limiting the obligation to restore ACE
set forth in Requirement R4 of BAL-
002-1. As a result, while Requirement
R4 of BAL-002-1 provides that a
Balancing Authority or Reserve Sharing
Group ‘‘shall meet the Disturbance
Recovery Criterion within the
Disturbance Recovery Period [i.e., 15
minutes] for 100 percent of Reportable
Disturbances,” the NERC interpretation
limits Requirement R4 as applicable to
only some Reportable Disturbances.

20. Stated differently, while the term
‘“Reportable Disturbance” is defined by
NERC as “contingencies that are greater
than or equal to 80% of the most severe
single contingency,” the NERC
interpretation changes the term to mean
contingencies that are greater than or
equal to 80 percent of the most severe
single contingency but no greater than
100 percent of the most severe single
contingency.26 In sum, the proposed
interpretation would relieve a Balancing
Authority or Reserve Sharing Group
from having to restore ACE within 15
minutes of Disturbances that are greater
than 100 percent of the most single
severe Contingency, notwithstanding
that BAL-002—-1 Requirement R4
requires that: “[A] Balancing Authority
or Reserve Sharing Group shall meet the
Disturbance Recovery Criterion within
the Disturbance Recovery Period for
100% of Reportable Disturbances.”
Thus, NERC’s proposal goes beyond
interpreting and, instead, changes a
requirement of the Reliability Standard.

21. As mentioned above, NERC’s
proposed interpretation focuses on the
following provision in Part D, Section
1.5 (“Additional Compliance
Information’’) of BAL-002-1:

Simultaneous Contingencies—Multiple
Contingencies occurring within one minute
or less of each other shall be treated as a
single Contingency. If the combined
magnitude of the multiple Contingencies
exceeds the most severe single Contingency,
the loss shall be reported, but excluded from
compliance evaluation.

NERC’s proposal, however, is not
adequately supported. NERC interprets
the exclusion language in the
Additional Compliance Information
section as relieving Balancing

26 Reliability Standard BAL-002-1, Section D.
Compliance, 1.5 (Additional Compliance
Information) defines “Reportable Disturbance’ as
“contingencies that are greater than or equal to 80%
of the most severe single contingency.” The
definition of “Reportable Disturbance” in the NERC
Glossary is “[A]ny event that causes an ACE change
greater than or equal to 80% of a Balancing
Authority’s or reserve sharing group’s most severe
contingency.” NERC’s proposed interpretation is
incompatible with both definitions.

Authorities or Reserve Sharing Groups
from having to comply with the ACE
restoration obligation in Requirement
R4 for certain Disturbances. However,
this understanding is not supported by
Requirement R4 or the Additional
Compliance Information section.
Furthermore, NERC does not explain
how the proposed interpretation
naturally flows from the existing
provision.

22. A more natural reading of the
standard is that the exclusion language
in the Additional Compliance
Information section applies to the
Levels of Non-Compliance section
contained in BAL-002—-1, Part D,
Section 2, which provides that:

Each Balancing Authority or Reserve
Sharing Group not meeting the DCS during
a calendar quarter shall increase its
Contingency Reserve obligation for the
calendar quarter...following the evaluation
by the NERC or Compliance Monitor... The
increase shall be directly proportional to the
non-compliance with the DCS in the
preceding quarter. This adjustment ... is an
additional percentage of reserve needed
beyond the most severe single Contingency.”

This language indicates that each
Balancing Authority or Reserve Sharing
Group is subject to a compliance
evaluation conducted by ““the NERC or
Compliance Monitor” to determine
whether it has complied with the
Disturbance Control Standard (DCS)
and, if the Balancing Authority or
Reserve Sharing Group has not
complied, make a temporary upward
adjustment to its Contingency Reserve.
The exclusion language in the
Additional Compliance Information
section provides that, for multiple
contingency Disturbances, the Balancing
Authority or Reserve Sharing Group
must report the event, but may exclude
it from the evaluation of whether an
upward adjustment in Contingency
Reserves is warranted. NERC does not
explain why the exclusion language in
the Additional Compliance Information
section applies to the ACE restoration
obligation in Requirement R4 rather
than the reserve obligation review
process described in the Levels of Non-
Compliance section of BAL-002-1.
Thus, while NERC advocates reading
the Reliability Standard as “an
integrated whole,””2? NERC’s
interpretation fails to address other
relevant language in BAL-002-1.

23. Accordingly, we propose to
remand NERC’s proposed interpretation
as an impermissible change to BAL-
002-1 outside the formal standards
development process.28 The Petition

27 NERC Petition at 10.

28 Qur proposal is based on the current wording
of BAL-002-1 and does not prejudge the merits of

goes beyond a clarification by redefining
key terms that would change the plain
language of a requirement. The
Commission seeks comments on its
proposal.

IV. Information Collection Statement

24. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.29
The information contained here is also
subject to review under section 3507(d)
of the Paperwork Reduction Act of
1995.30

25. As stated above, the Commission
previously approved, in letter order
RD10-15, the Reliability Standard that
is the subject of the current rulemaking.
This proposed rulemaking proposes to
remand the Interpretation of BAL-002—
1. Accordingly, the proposed
Commission action would not affect the
information reporting burden.

V. Environmental Analysis

26. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.3! The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.32 The
actions proposed herein fall within this
categorical exclusion in the
Commission’s regulations.

VI. Regulatory Flexibility Act Analysis

27. The Regulatory Flexibility Act of
1980 (RFA) 33 generally requires a
description and analysis of proposed
rules that will have significant
economic impact on a substantial
number of small entities. The RFA
mandates consideration of regulatory
alternatives that accomplish the stated
objectives of a proposed rule and that
minimize any significant economic

any formal proposal by NERC to replace to or
change the wording of BAL-002-1. To the extent
NERC and its stakeholders have concerns with the
requirements of BAL-002—1, they may seek to
address these concerns through the standards
development process.

295 CFR 1320.11.

3044 U.S.C. 3507(d).

31 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs.
Regulations Preambles 1986-1990 q 30,783 (1987).

3218 CFR 380.4(a)(2)(ii).

335 U.S.C. 601-612.
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impact on a substantial number of small
entities. The Small Business
Administration’s Office of Size
Standards develops the numerical
definition of a small business.3* For
electric utilities, a firm is small if,
including its affiliates, it is primarily
engaged in the transmission, generation
and/or distribution of electric energy for
sale and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours. The
Commission does not expect the
proposed remand discussed herein to
materially change the cost for small
entities to comply with BAL-002-1.
Therefore, the Commission certifies that
the proposed rule will not have a
significant economic impact on a
substantial number of small entities.

VII. Comment Procedures

28. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due July 8, 2013.
Comments must refer to Docket No.
RM13-6-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

29. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

30. Commenters that are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

31. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIIIL. Document Availability

32. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to

34 See 13 CFR 121.201.

view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington DC 20426.

33. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

34. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at (202)
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—8371, TTY (202) 502-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-12131 Filed 5-21-13; 8:45 am]
BILLING CODE 6717-01-P

SOCIAL SECURITY ADMINISTRATION
20 CFR Parts 404 and 416

[Docket No. SSA-2011-0081]

RIN 0960-AG28

Revised Listings for Growth Disorders
and Weight Loss in Children

AGENCY: Social Security Administration.

ACTION: Notice of proposed rulemaking.

SUMMARY: Several body systems in our
Listing of Impairments (listings) contain
listings for children based on
impairment of linear growth or weight
loss. We propose to replace those
listings with new listings, add a listing
to the genitourinary body system for
children, and provide new introductory
text for each listing explaining how to
apply the new criteria. The proposed
revisions to our listings reflect our
program experience, advances in
medical knowledge, comments we
received from medical experts and the
public at an outreach policy conference,
and comments we received in response
to a notice of intent to issue regulations
and request for comments (request for
comments) and an advance notice of
proposed rulemaking (ANPRM). We are

also proposing conforming changes in
our regulations for title XVI of the Social
Security Act (Act).

DATES: To ensure that your comments
are considered, we must receive them
by no later than July 22, 2013.

ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2011-0081 so that we may
associate your comments with the
correct regulation.

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available. We strongly urge you
not to include in your comments any
personal information, such as Social
Security numbers or medical
information.

1. Internet: We strongly recommend
that you submit your comments via the
Internet. Please visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the Search
function to find docket number SSA-
2011-0081. The system will issue a
tracking number to confirm your
submission. You will not be able to
view your comment immediately
because we must post each comment
manually. It may take up to a week for
your comment to be viewable.

2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Address your comments to
the Office of Regulations and Reports
Clearance, Social Security
Administration, 107 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Williams, Office of Medical
Listings Improvement, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235—
6401, (410) 965—1020. For information
on eligibility or filing for benefits, call
our national toll-free number, 1-800—
772-1213, or TTY 1-800-325—-0778, or
visit our Internet site, Social Security
Online, at http://
www.soclalsecurity.gov.

SUPPLEMENTARY INFORMATION:

What revisions are we proposing?

We propose to:


http://www.socialsecurity.gov
http://www.socialsecurity.gov
mailto:public.referenceroom@ferc.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:ferconlinesupport@ferc.gov
http://www.regulations.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
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e Comprehensively revise 100.00, the
Growth Impairment body system for
children. We would apply the new
listings in the body system only to
infants who were born with low birth
weight and to children who have not
attained age 3 who fail to grow at the
expected rate and have developmental
delay (failure to thrive or FTT) as a
listing level condition. We would no
longer have impairment listings for
linear growth alone.

e Revise listing 105.08 in the
Digestive System. We would replace
references to measurements on the latest
versions of the Centers for Disease
Control and Prevention’s (CDC) growth
charts with weight-for-length growth
tables that we currently use for children
from birth to attainment of age 2, and
the body mass index (BMI)-for-age
growth tables that we currently use for
children age 2 to attainment of age 18.
We would also provide more detailed
listing criteria and guidance for
applying the revised listing.

¢ Revise listings in the respiratory,
cardiovascular, and immune systems
that refer to the CDC’s or other growth
charts to incorporate the tables and
other criteria we are proposing for
listing 105.08. We would also refer to
the tables in proposed listing 105.08 in
one of the listings we are proposing for
growth failure in children. In addition,
we propose to add a listing in the
Genitourinary Impairments body system
similar to the listings in the other body
systems.

¢ Revise the introductory text and
listings to use the term “‘growth failure”
for the body systems with growth
listings. Our program experience shows
that we are more likely to see the term
“growth failure” in medical evidence
than other terms now in our listings.
The term “growth failure” includes
impairment of linear and weight growth.

Why are we proposing these revisions?

We propose these revisions to reflect
medical advances and our program
experience. We last published final
rules making comprehensive revisions
to the growth section for children
(people under age 18), section 100.00,
on December 6, 1985.1 We last
published final rules revising 105.08 in
the digestive system on October 19,
2007.2 In the preamble to those rules,
we indicated that we would periodically
review and update the listings in light
of our program experience and medical
advances. Since that time, however, we

150 FR 50068.
272 FR 59398.

have only extended the effective date of
the rules.3

How did we develop these proposed
revisions?

In developing these proposed
revisions, we considered public
comments received in response to the
request for comments and the ANPRM
we published in the Federal Register on
June 14, 2000 and September 8, 2005.4
In the request for comments and
ANPRM, we announced our plans to
update and revise the growth
impairment listings, and we invited
interested parties to send us written
comments and suggestions.> On
November 18, 2005, we hosted a policy
outreach conference on ‘“Growth
Disorders in the Disability Programs” in
Atlanta, Georgia.® From August 25
through 26, 2005, we hosted a policy
outreach conference on ‘“‘Respiratory
Disorders in the Disability Programs” in
Chicago, Illinois.” We also considered
the Institute of Medicine consensus
report, HIV and Disability: Updating the
Social Security Listings, in setting CD4
values in combination with growth
failure in children.8

We also considered information from
a variety of sources, including:

e Individual medical experts in the
field of growth and development,
experts in related fields, representatives
from advocacy groups for people with
growth and developmental disorders,
and people with growth and
developmental disorders;

3We published technical revisions to the listings
on April 24, 2002. 67 FR 20018. These revisions
included changes to the growth impairment and
digestive system listings for children, but the
revisions were not comprehensive. We extended the
expiration date of the current listings for several
body systems, including the growth impairment
and digestive system listings, in final rules
published on June 13, 2012. 77 FR 35264. The final
rules extended the date on which the current
growth impairment listings will no longer be
effective to July 1, 2014 and the date on which the
current digestive system listings will no longer be
effective to April 1, 2014. 77 FR 35265.

4June 14, 2000 (65 FR 37321) and September 8,
2005 (70 FR 53323).

5 Although we indicated that we would not
summarize or respond to the comments, we read
and considered them carefully. You can read the
September 8, 2005 ANPRM and the comments we
received in response to the ANPRM at http://
www.regulations.gov. Use the Search function to
find docket number SSA-2006-0181. You can read
the June 14, 2000 request for comments at
https://federalregister.gov/a/00-14841.

6You can read a transcript of the policy
conference at http://www.regulations.gov. Use the
Search function to find document ID number SSA-
2006-0181-0002.

7You can read the transcript of the policy
conference at http://www.regulations.gov. Use the
Search function to find document ID number SSA-
2006—-0149-0002.

8Institute of Medicine. (2010). HIV and disability:
Updating the Social Security Listings. Washington,
DC: The National Academies Press.

¢ People who make and review
disability determinations and decisions
for us in State agencies, in our Office of
Quality Performance, and in our Office
of Disability Adjudication and Review;
and

e The published sources we list in the
References section at the end of this
preamble.

What revisions are we proposing and
why are we proposing them?

Current section 100.00, Growth
Impairment

We propose to change the name of
this section to “Low Birth Weight and
Failure to Thrive” to reflect the
proposed changes to the listings. We
also propose to revise the introductory
text to reflect that we no longer use
linear growth alone in the proposed
listings. The proposed introductory text
explains the conditions we evaluate in
this section and provides guidance on
how to apply the proposed listings.

Additionally, we propose to explain
in section 100.00C.2.d that under listing
100.05A for growth failure, any
measurements taken before the child
attains age 2 can be used to evaluate the
impairment under the appropriate
listing for the child’s age. These
measurements must be taken within a
12-month period and be at least 60 days
apart. A child who attains age 3 could
no longer be evaluated under these
listings. However, the measurements
could be used to evaluate the child’s
impairment under the most affected
body system.

Current Listings 100.02 and 100.03,
Growth Impairment

We propose to delete these listings
because they are based on linear (height)
growth alone. Our adjudicative
experience has shown that a declining
linear growth rate is not always
indicative of a disabling condition and
that short stature in itself is not
disabling.

Proposed Listing 100.04, Low Birth
Weight in Infants From Birth To
Attainment of Age 1

We currently find low birth weight
(LBW) infants disabled until the
attainment of age 1 under examples 6
and 7 in our functional equivalence
rule.? We believe that it is simpler to
provide a listing for these children. In
example 6, we currently find infants
from birth to the attainment of age 1
whose birth weight satisfy the objective
criteria to be disabled. In example 7, we
currently find children whose birth

9See §416.926a(m)(6) and (m)(7).


https://federalregister.gov/a/00-14841
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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weight and gestational age satisfy the
objective criteria to be disabled.

We also propose to provide a table of
gestational ages and birth weights that
will help adjudicators determine when
an infant’s birth weight, in combination
with his or her gestational age, meets
the criteria for LBW under the proposed
listing.

We would explain in proposed
100.00B that, for impairments that meet
the requirements in proposed listing
100.04A or 100.04B, we would follow
the guidance in our regulations for
considering LBW claims for medical
reviews.10

Proposed Listing 100.05, Failure To
Thrive in Children From Birth To
Attainment Of Age 3

We currently provide guidance in our
operating instructions for adjudicators
to evaluate failure to thrive (FTT) in
children from birth to attainment of age
2 under 105.08, the listing for
malnutrition due to a digestive
disorder.? If the child does not have a
digestive disorder, we determine
whether the child’s growth disorder
medically equals the digestive listing.
This determination can be especially
difficult when there are no identifiable
or distinctive physical findings related
to the child’s FTT that an adjudicator
could compare to the nutritional
deficiency findings required in 105.08A.
We are proposing listing 100.05 in
which we would evaluate FTT in
children from birth to attainment of age
3 regardless of whether there is a known
cause for the child’s growth failure.

Under our program rules, FTT can be
a medically determinable impairment
because it results from anatomical,
physiological, or psychological
abnormalities shown by medically
acceptable clinical and laboratory
diagnostic techniques. There is,
however, no single definition or
description of FTT. Medical sources
reference various growth charts and
growth percentiles for establishing FTT.
Some medical sources establish a
diagnosis of FTT based on the child’s
growth failure and various degrees of
developmental delay. Others establish
FTT based on growth failure alone. In
proposed 100.05, we would require
documentation of both growth failure
and developmental delay to establish
FTT as a listing-level condition because
our program experience has shown that
growth failure alone is not disabling.

In proposed 100.05A, we would
evaluate growth failure by using the

10 See §416.990(b)(11).
11POMS DI 24550.001 at https://secure.ssa.gov/
poms.nsf/Inx/0424550001.

appropriate table(s) under proposed
105.08B in the digestive system to
determine whether a child’s growth is
less than the third percentile. We would
require three weight-for-length
measurements for children from birth to
attainment of age 2 or three body mass
index (BMI)-for-age measurements for
children age 2 to attainment of age 3
that are within a consecutive 12-month
period and at least 60 days apart. If a
child attains age 2 during the
adjudication period, measurements
taken before the child attains age 2 can
be used to evaluate the impairment
under the appropriate listing for the
child’s age, if the measurements were
obtained within a 12-month period and
are at least 60 days apart. We believe
this number and interval of
measurements over a consecutive 12-
month period would establish that an
infant’s or a toddler’s rate of growth
reflects actual growth failure and not a
short-term delay in rate of growth. This
guidance on growth measurements
apply to all affected body systems. The
child does not have to have a digestive
disorder for the purposes of proposed
100.05.

In proposed 100.05B, we would
require a report from an acceptable
medical source that establishes the
appropriate level of delay in a child’s
development. Acceptable medical
sources or early intervention specialists,
physical or occupational therapists, and
other sources may conduct standardized
developmental assessments and
developmental screenings.12 The results
of these tests and screenings must
include a statement or records from an
acceptable medical source indicating
the child has a developmental delay. We
would document the severity of the
developmental delay with test results
from a standardized developmental
assessment that compares a child’s level
of development to the level typically
expected for his or her chronological
age. The required level of severity
would be met if the test results indicate
that the child’s development is not more
than two-thirds of the level typically
expected for the child’s age or results in
a valid score that is at least two standard
deviations below the mean.

In proposed 100.05C, we would
require developmental delay established
by an acceptable medical source and
documented by findings from two
narrative developmental reports dated at
least 120 days apart that indicate
development not more than two-thirds
of the level typically expected for a
child’s age. We would require the
narrative report to include the child’s

12 See, §§404.1513(a) and 416.913(a).

developmental history, physical
examination findings, and an overall
assessment of the child’s development
(that is, more than one or two isolated
skills) by the acceptable medical source.
Abnormal findings noted on repeated
examinations, and information in
narrative developmental reports, that
may include the results of
developmental screening tests, can
identify a child who is not developing
or achieving skills within expected
timeframes.

Our current operating instructions
limit evaluation of FTT to children from
birth to attainment of age 2. We would
extend the age limit in the proposed
listing because our adjudicative
experience indicates that FTT may
continue to attainment of age 3. Our
adjudicative experience has been that,
by age 3, most children who develop or
continue to experience growth failure
will have an identifiable cause for their
growth failure, which we evaluate under
the affected body system.

Proposed Listing 103.06, Growth Failure
Due to Any Chronic Respiratory
Disorder

We propose to add 103.06, under the
respiratory body system, for evaluating
growth failure in children with chronic
respiratory disorders because growth
failure is a common complication of
chronic respiratory disorders in
children. We would add the same
growth failure criteria as proposed in
105.08B. We would also provide
guidance in the introductory text to
adjudicators on how to evaluate growth
failure under the proposed listing.

Proposed Listing 104.02C

We propose to revise 104.02C, under
the cardiovascular body system, to
conform to criteria we are proposing to
growth listings in other body systems.
We also propose to change the current
title of the listing from Growth
disturbance with to Growth failure as
required in 1 or 2. We would add the
same growth failure criteria as proposed
in 105.08B. We would also provide
guidance in the introductory text on
how to evaluate growth failure under
the proposed listing.

Proposed Listing 105.08, Growth Failure
Due to Any Digestive Disorder

We propose to revise the title of
listing 105.08, under the digestive body
system, to change Malnutrition due to
any digestive disorder to Growth failure
due to any digestive disorder. We would
provide guidance in the introductory
text on how to evaluate growth failure
under the proposed listing.


https://secure.ssa.gov/poms.nsf/lnx/0424550001
https://secure.ssa.gov/poms.nsf/lnx/0424550001
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We propose to revise the current
criteria in 105.08 A. We would require
two laboratory values at least 60 days
apart within a consecutive 12-month
period instead of a consecutive 6-month
period to be consistent with pediatric
standards of care for evaluating growth
over time. We would remove the phrase
“despite continuing treatment as
prescribed” because we address the
issue of following prescribed treatment
elsewhere in our rules.’® We would also
remove current 105.08 A3 because the
criterion is no longer a good indicator of
nutritional deficiency. As a result of
advances in medical therapy, the
vitamin or mineral deficiencies referred
to in the current listing can be
supplemented in the diet.

We would change the title of 105.08B
from Growth retardation documented by
one of the following to Growth failure as
required in 1 or 2. We would also
require at least 60 days between the
growth measurements to be consistent
with similar rules in other body
systems.

In proposed 105.08B, we would add
the weight-for-length growth tables that
we currently use for children from birth
to attainment of age 2, and the body
mass index (BMI)-for-age growth tables
that we use for children age 2 to
attainment of age 18, both of which are
in our current operating instructions for
determining growth failure.’* We would
no longer refer adjudicators to the
Centers for Disease Control and
Prevention’s (CDC’s) latest
recommended growth charts. In making
this proposed change, we considered
the CDC’s recently published revised
growth charts for children that adopt the
World Health Organization (WHO)
standards for monitoring growth in
children birth to age 2.15 There are
several reasons why we did not adopt
these growth charts for purposes of
evaluating growth under our listings.
The WHO’s growth charts use a 2.3
percentile standard to represent two
standard deviations below the mean and
describe the growth of healthy children
in optimal conditions. However, we
currently evaluate growth failure based
on growth measurements that are less
than the 3.0 or third percentile of the
tables in our current operating
instructions to represent two standard

13 See §416.930.
14 POMS DI 24550.001 Weight-for-Length Table
(Birth to the Attainment of Age 2) at http://

policynet.ba.ssa.gov/poms.nsf/Inx/0424550001.and
POMS DI 24550.002 Body-Mass-Index-for-Age

Tables (Age 2 to the Attainment of Age 18) at
https://secure.ssa.gov/apps10/poms.nsf/Inx/

0424550002.
15The CDC’s Growth Charts at http://
www.cde.gov/growthcharts/.

deviations below the mean.
Additionally, the 3.0 or third percentile
based on the WHO’s growth charts
would identify fewer children than our
current third percentile tables, which
we base on CDC’s growth charts prior to
their adoption of the WHO
recommended growth standards.

The third percentile BMI-for-age
tables we propose to add to listing
105.08B for children age 2 to attainment
of age 18 are based on CDC’s current
BMI-for-age growth charts. We propose
adding the third percentile tables in
105.08B instead of growth charts
because, in our adjudicative experience,
we have found that plotted growth
charts are not always included in a
child’s medical records whereas weight
and length or weight measurements are.
It is also simpler for our adjudicators to
apply the measurements to the third
percentile tables rather than plotting
measurements themselves on a growth
chart. Using weight-for-length
measurements also means that
adjudicators do not need to adjust for
prematurity.

We believe that it remains
programmatically correct for us to
continue to determine growth failure for
children from birth to attainment of age
18 using the tables currently in our
operating instructions. We believe that
children who have growth
measurements that are less than the
third percentile, and have another
impairment with marked limitations as
described in each of the proposed
listings containing growth criteria, are

disabled.

Proposed Listing 106.08, Growth Failure
Due to Any Chronic Renal Disease

We propose to add 106.08, under the
genitourinary body system, for
evaluating growth failure in children
with chronic renal disease because
growth failure is a common
complication of chronic renal disease in
children. The kidneys regulate the
amounts and interactions of nutrients,
including proteins, minerals, and
vitamins, necessary for growth.
Impaired kidney function and the side
effects of treatment may decrease a
child’s appetite and further limit the
utilization of these nutrients, resulting
in growth failure. We would add the
same growth failure criteria as proposed
in 105.08B. We would also provide
guidance in the introductory text on
how to evaluate growth failure under
the proposed listing.

Proposed Listing 114.08H, Inmune
Suppression and Growth Failure

We propose to revise 114.08H, under
the immune body system, for children

with growth failure due to HIV-induced
immune suppression to conform to
criteria we are proposing for growth
listings in other body systems. We
would remove the current weight-loss
criteria and add laboratory criteria and
the same growth failure criteria as
proposed in 105.08B. We propose to
quantify the degree of HIV-induced
immune suppression by specifying CD4
laboratory criteria for different ages,
following accepted medical standards of
care. We would also provide guidance
in the introductory text on how to
evaluate growth failure under the
proposed listing.

Other Changes

We also propose the following
conforming changes:

e Revise §416.924b(b) to reflect the
removal of listings 100.002 and 100.03
and the addition of 100.04;

e Revise §416.926a(m) by removing
examples 6 and 7 for children with low
birth weight because we are providing
listings with these specific criteria; and

¢ Revise §416.934 16 by adding two
presumptive disability categories for
infants with low birth weight. This
revision reflects our longstanding
operational instructions for making
findings of presumptive disability for
such infants.

What is our authority to make rules
and set procedures for determining
whether a person is disabled under the
statutory definition?

Under the Act, we have full power
and authority to make rules and
regulations and to establish necessary
and appropriate procedures to carry out
such provisions. Sections 205(a),
702(a)(5), and 1631(d)(1).

How long would these proposed rules
be effective?

If we publish these proposed rules as
final rules, they will remain in effect for
5 years after the date they become
effective unless we extend them or
revise and issue them again.

Clarity of These Proposed Rules

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on these

16 Section 416.934 provides a list of impairment
categories that employees in our field offices may
use to make findings of presumptive disability in
SSI claims without obtaining any medical evidence.
We may make SSI payments based on presumptive
disability or presumptive blindness when there is
a high probability that we will find a claimant
disabled or blind when we make our formal
disability determination at the initial level of our
administrative review process. § 416.933.


http://policynet.ba.ssa.gov/poms.nsf/lnx/0424550001.and
http://policynet.ba.ssa.gov/poms.nsf/lnx/0424550001.and
https://secure.ssa.gov/apps10/poms.nsf/lnx/0424550002
https://secure.ssa.gov/apps10/poms.nsf/lnx/0424550002
http://www.cdc.gov/growthcharts/
http://www.cdc.gov/growthcharts/
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proposed rules, we invite your
comments on how to make them easier
to understand.

For example:

e Would more, but shorter, sections
be better?

e Are the requirements in the rules
clearly stated?

e Have we organized the material to
suit your needs?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rules easier to understand?

¢ Do the rules contain technical
language or jargon that is not clear?

e Would a different format make the
rules easier to understand, e.g., grouping
and order of sections, use of headings,
paragraphing?

When will we start to use these rules?

We will not use these rules until we
evaluate public comments and publish
final rules in the Federal Register. All
final rules we issue include an effective
date. We will continue to use our
current rules until that date. If we
publish final rules, we will include a
summary of those relevant comments
we received along with responses and
an explanation of how we will apply the
new rules.

Regulatory Procedures

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the criteria for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, OMB reviewed
them.

Regulatory Flexibility Act

We certify that these proposed rules
would not have a significant economic
impact on a substantial number of small
entities because they affect individuals
only. Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Paperwork Reduction Act

These proposed rules do not create
any new or affect any existing
collections and, therefore, do not
require Office of Management and
Budget approval under the Paperwork
Reduction Act.
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Dated: May 9, 2013.
Carolyn W. Colvin,
Acting Commissioner of Social Security.

For the reasons set out in the
preamble, we propose to amend 20 CFR
part 404 subpart P and part 416 subpart
I as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart P—[Amended]

m 1. The authority citation for subpart P
of part 404 continues to read as follows:
Authority: Secs. 202, 205(a)—(b) and (d)-

(h), 216(i), 221(a), (i), and (j), 222(c), 223,
225, and 702(a)(5) of the Social Security Act
(42 U.S.C. 402, 405(a)—(b) and (d)—(h), 416(1),
421(a), (i), and (j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend appendix 1 to subpart P of
part 404 by revising item 1 of the
introductory text before part A of
appendix 1, and in part B of appendix
1 by:
m a. Revising the body system name for
section 100.00 in the table of contents,
m b. Revising section 100.00,
m c. Adding section 103.00F,
m d. Adding listing 103.06,
m e. Revising section 104.00C2b,
m f. Revising section 104.00C2bii,
m g. Adding section 104.00C3,
m h. Revising listing 104.02C,
m i. Revising section 105.00G,
m j. Revising listing 105.08,
m k. Adding section 106.00E5,
m |. Adding listing 106.08,
m m. Adding section 114.00F4, and
m n. Revising listing 114.08H,

The revisions and additions read as
follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments
* * * * *

1. Low Birth Weight and Failure To Thrive

(100.00): [DATE 5 YEARS FROM THE
EFFECTIVE DATE OF THE FINAL RULE].

* * * * *
Part B
* * * * *

100.00 Low Birth Weight and Failure To
Thrive.

* * * * *

100.00 LOW BIRTH WEIGHT AND
FAILURE TO THRIVE

A. What conditions do we evaluate under
these listings? We evaluate low birth weight
(LBW) in infants from birth to attainment of
age 1 and failure to thrive (FTT) in infants
and toddlers from birth to attainment of age
3.

B. How do we evaluate disability based on
LBW under 100.04? In 100.04A and 100.04B,

we use an infant’s birth weight as
documented by an original or certified copy
of the infant’s birth certificate or by a medical
record signed by a physician. Birth weight
means the first weight recorded after birth. In
100.04B, gestational age is the infant’s age
based on the date of conception as recorded
in the medical record. If your impairment
meets the requirements for listing 100.04A or
100.04B, we will follow the rules in
§416.990(b)(11) of this chapter.

C. How do we evaluate disability based on
FTT under 100.05?

1. General. We establish FTT with or
without a known cause when we have
documentation of an infant’s or a toddler’s
growth failure and developmental delay from
an acceptable medical source(s) as defined in
§416.913(a) of this chapter. We require
documentation of growth measurements in
100.05A and developmental delay described
in 100.05B or 100.05C within the same
consecutive 12-month period. The dates of
developmental testing and reports may be
different from the dates of growth
measurements. After the attainment of age 3,
we evaluate growth failure under the affected
body system(s).

2. Growth failure. Under 100.05A, we use
the appropriate table(s) under 105.08B in the
digestive system to determine whether a
child’s growth is less than the third
percentile. The child does not need to have
a digestive disorder for purposes of 100.05.

a. For children from birth to attainment of
age 2, we use the weight-for-length table
corresponding to the child’s gender (Table I
or Table II).

b. For children age 2 to attainment of age
3, we use the body mass index (BMI)-for-age
table corresponding to the child’s gender
(Table III or Table IV).

c. BMI is the ratio of a child’s weight to the
square of his or her height. We calculate BMI
using the formulas in 105.00G2c.

d. Growth measurements. The weight-for-
length measurements for children birth to the
attainment of age 2 and body mass index
(BMI)-for-age measurements for children age
2 to attainment of age 3 that are required for
this listing must be obtained within a 12-
month period and at least 60 days apart. If
a child attains age 2 during the evaluation
period additional measurements are not
needed. Any measurements taken before the
child attains age 2 can be used to evaluate
the impairment under the appropriate listing
for the child’s age. If the child attains age 3
during the evaluation period, the
measurements can be used to evaluate them
in the most affected body system.

3. Developmental delay.

a. Under 100.05B and C, we use reports
from acceptable medical sources to establish
delay in a child’s development.

b. Under 100.05B, we document the
severity of developmental delay with results
from a standardized developmental
assessment, which compares a child’s level
of development to the level typically
expected for his or her chronological age. If
the child was born prematurely, we may use
the corrected chronological age (CCA) for
comparison. (See §416.924b(b) of this
chapter.) CCA is the chronological age
adjusted by a period of gestational

prematurity. CCA = (chronological

age) — (number of weeks premature).
Acceptable medical sources or early
intervention specialists, physical or
occupational therapist, and other sources
may conduct standardized developmental
assessments and developmental screenings.
The results of these tests and screenings must
be accompanied by a statement or records
from an acceptable medical source who
established the child has a developmental
delay.

c. Under 100.05C, when there are no
results from a standardized developmental
assessment in the case record, we need
narrative developmental reports from the
child’s medical sources in sufficient detail to
assess the severity of his or her
developmental delay. A narrative
developmental report is based on clinical
observations, progress notes, and well-baby
check-ups. To meet the requirements for
100.05C, the report must include: the child’s
developmental history; examination findings
(with abnormal findings noted on repeated
examinations); and an overall assessment of
the child’s development (that is, more than
one or two isolated skills) by the medical
source. Some narrative developmental
reports may include results from
developmental screening tests, which can
identify a child who is not developing or
achieving skills within expected timeframes.
Although medical sources may refer to
screening test results as supporting evidence
in the narrative developmental report,
screening test results alone cannot establish
a diagnosis or the severity of developmental
delay.

D. How do we evaluate disorders that do
not meet one of these listings?

1. We may find infants disabled due to
other disorders when their birth weights are
greater than 1200 grams but less than 2000
grams and their weight and gestational age do
not meet 100.04. The most common disorders
of prematurity and LBW include retinopathy
of prematurity (ROP), chronic lung disease of
infancy (CLD, previously known as
bronchopulmonary dysplasia, or BPD),
intraventricular hemorrhage (IVH),
necrotizing enterocolitis (NEC), and
periventricular leukomalacia (PVL). Other
disorders include poor nutrition and growth
failure, hearing disorders, seizure disorders,
cerebral palsy, and developmental disorders.
We evaluate these disorders under the
affected body systems.

2. We may evaluate infants and toddlers
with growth failure that is associated with a
known medical disorder under the body
system of that medical disorder, for example,
the respiratory or digestive body systems.

3. If an infant or toddler has a severe
medically determinable impairment(s) that
does not meet the criteria of any listing, we
must also consider whether the child has an
impairment(s) that medically equals a listing
(see §416.926 of this chapter). If the child’s
impairment(s) does not meet or medically
equal a listing, we will determine whether
the child’s impairment(s) functionally equals
the listings (see § 416.926a of this chapter)
considering the factors in § 416.924a of this
chapter. We use the rules in section
§416.994a of this chapter when we decide
whether a child continues to be disabled.
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100.01 Category of Impairments, Low
Birth Weight and Failure To Thrive.

* * * * *

100.04 Low birth weight in infants from
birth to attainment of age 1.

A. Birth weight (see 100.00B) of less than
1200 grams.

OR

B. The following gestational age and birth
weight:

Gestational age

(in weeks) Birth weight

2000 grams or less.
1875 grams or less.
1700 grams or less.
1500 grams or less.
1325 grams or less.

100.05 Failure to thrive in children from
birth to attainment of age 3 (see 100.00C),
documented by A and B, or A and C.

A. Growth failure as required in 1 or 2:

1. For children from birth to attainment of
age 2, three weight-for-length measurements
that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate weight-for-length table in listing
105.08B1; or

2. For children age 2 to attainment of age
3, three body mass index (BMI)-for-age
measurements that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate BMI-for-age table in listing
105.08B2.

AND

B. Developmental delay (see 100.00C1 and
C3), established by an acceptable medical
source and documented by findings from one
report of a standardized developmental
assessment (see 100.00C3b) that:

1. Shows development not more than two-
thirds of the level typically expected for the
child’s age; or

2. Results in a valid score that is at least
two standard deviations below the mean.

OR

C. Developmental delay (see 100.00C3),
established by an acceptable medical source
and documented by findings from two
narrative developmental reports (see
100.00C3c) that:

1. Are dated at least 120 days apart (see
100.00C1); and

2. Indicate development not more than
two-thirds of the level typically expected for
the child’s age.

* * * * *

103.00 RESPIRATORY SYSTEM

* * * * *

F. How do we evaluate growth failure due
to any chronic respiratory disorder?

1. To evaluate growth failure due to any
chronic respiratory disorder, we require
documentation of the oxygen
supplementation described in 103.06A and

the growth measurements in 103.06B within
the same consecutive 12-month period. The
dates of oxygen supplementation may be
different from the dates of growth
measurements.

2. Under 103.06B, we use the appropriate
table(s) under 105.08B in the digestive
system to determine whether a child’s growth
is less than the third percentile.

a. For children from birth to attainment of
age 2, we use the weight-for-length table
corresponding to the child’s gender (Table I
or Table II).

b. For children age 2 to attainment of age
18, we use the body mass index (BMI)-for-age
table corresponding to the child’s gender
(Table III or Table IV).

c. BMI is the ratio of a child’s weight to the
square of his or her height. We calculate BMI
using the formulas in 105.00G2c.

* * * * *

103.06 Growth failure due to any chronic
respiratory disorder (see 103.00F),
documented by:

A. Hypoxemia with the need for at least 1.0
L/min of oxygen supplementation for at least
4 hours per day and for at least 90
consecutive days.

AND

B. Growth failure as required in 1 or 2:

1. For children from birth to attainment of
age 2, three weight-for-length measurements
that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate weight-for-length table under
105.08B1; or

2. For children age 2 to attainment of age
18, three body mass index (BMI)-for-age
measurements that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate BMI-for-age table under
105.08B2.

* * * * *
104.00 CARDIOVASCULAR SYSTEM
* * * * *

C. Evaluating Chronic Heart Failure.

* * * * *
2. What evidence of CHF do we need?
* * * * *

b. To establish that you have chronic heart
failure, we require that your medical history
and physical examination describe
characteristic symptoms and signs of
pulmonary or systemic congestion or of
limited cardiac output associated with
abnormal findings on appropriate medically
acceptable imaging. When a remediable
factor, such as arrhythmia, triggers an acute
episode of heart failure, you may experience
restored cardiac function, and a chronic
impairment may not be present.

* * * * *

(ii) During infancy, other manifestations of
chronic heart failure may include repeated
lower respiratory tract infections.

* * * * *

3. How do we evaluate growth failure due
to CHF?

a. To evaluate growth failure due to CHF,
we require documentation of the clinical
findings of CHF described in 104.00C2 and
the growth measurements in 104.02C within
the same consecutive 12-month period. The
dates of clinical findings may be different
from the dates of growth measurements.

b. Under 104.02C, we use the appropriate
table(s) under 105.08B in the digestive
system to determine whether a child’s growth
is less than the third percentile.

(i) For children from birth to attainment of
age 2, we use the weight-for-length table
corresponding to the child’s gender (Table I
or Table II).

(ii) For children age 2 to attainment of age
18, we use the body mass index (BMI)-for-age
table corresponding to the child’s gender
(Table III or Table IV).

(iii) BMI is the ratio of a child’s weight to
the square of his or her height. We calculate
BMI using the formulas in 105.00G2c.

* * * * *

104.02 Chronic heart failure while on a
regimen of prescribed treatment, with
symptoms and signs described in 104.00G2
and with one of the following:

* * * * *

C. Growth failure as required in 1 or 2:

1. For children from birth to attainment of
age 2, three weight-for-length measurements
that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate weight-for-length table under
105.08B1; or

2. For children age 2 to attainment of age
18, three body mass index (BMI)-for-age
measurements that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate BMI-for-age table under
105.08B2.

* * * * *

105.00 DIGESTIVE SYSTEM

* * * * *

G. How do we evaluate growth failure due
to any digestive disorder?

1. To evaluate growth failure due to any
digestive disorder, we require documentation
of the laboratory findings of chronic
nutritional deficiency described in 105.08A
and the growth measurements in 105.08B
within the same consecutive 12-month
period. The dates of laboratory findings may
be different from the dates of growth
measurements.

2. Under 105.08B, we evaluate a child’s
growth failure by using the appropriate table
for age and gender.

a. For children from birth to attainment of
age 2, we use the weight-for-length table (see
Table I or Table II).

b. For children age 2 to attainment of age
18, we use the body mass index (BMI)-for-age
table (see Tables III or IV).

c. BMI is the ratio of a child’s weight to the
square of the child’s height. We calculate
BMI using one of the following formulas:
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English Formula

BMI = [Weight in Pounds/(Height in Inches

x Height in Inches)] x 703

Metric Formulas

BMI = Weight in Kilograms/(Height in Meters

x Height in Meters)

BMI = [Weight in Kilograms/(Height in
Centimeters x Height in Centimeters)] x

10,000

* * * * *

105.08 Growth failure due to any
digestive disorder (see 105.00G), documented
by A and B:

A. Chronic nutritional deficiency present
on at least two evaluations at least 60 days
apart within a consecutive 12-month period
documented by one of the following:

1. Anemia with hemoglobin less than 10.0
g/dL; or

2. Serum albumin of 3.0 g/dL or less;
AND

B. Growth failure as required in 1 or 2:

1. For children from birth to attainment of
age 2, three weight-for-length measurements
that are:

a. Within a 12-month period; and

b. At least 60 days apart; and

c. Less than the third percentile on Table
I or Table II; or

TABLE |—MALES BIRTH TO ATTAINMENT OF AGE 2 THIRD PERCENTILE VALUES FOR WEIGHT-FOR-LENGTH

Length Weight Length Weight Length Weight
(centimeters) (kilograms) (centimeters) (kilograms) (centimeters) (kilograms)
1.597 6.132 10.301
1.703 6.359 10.499
1.919 6.584 10.696
2.139 6.807 10.895
2.364 7.027 11.095
2.592 7.245 11.296
2.824 7.461 11.498
3.058 7.674 11.703
3.294 7.885 11.910
3.532 8.094 12.119
3.771 8.301 12.331
4.010 8.507 12.546
4.250 8.710 12.764
4.489 8.913 12.987
4.728 9.113 13.213
4.966 9.313 13.443
5.203 9.512 13.678
5.438 9.710 13.918
5.671 9.907 14.163
5.903 10.104 14.413

TABLE |I—FEMALES BIRTH TO ATTAINMENT OF AGE 2 THIRD

PERCENTILE VALUES FOR WEIGHT-FOR-LENGTH

Length Weight Length Weight Length Weight
(centimeters) (kilograms) (centimeters) (kilograms) (centimeters) (kilograms)
45.0 1.613 5.985 10.071
455 .. 1.724 6.200 10.270
46.5 ... 1.946 6.413 10.469
475 .. 2171 6.625 10.670
48.5 ... 2.397 6.836 10.871
495 .. 2.624 7.046 11.074
50.5 ... 2.852 7.254 11.278
51.5 ... 3.081 7.461 11.484
52.5 ... 3.310 7.667 11.691
53.5 ... 3.538 7.871 11.901
545 .. 3.767 8.075 12.112
55.5 ... 3.994 8.277 12.326
56.5 ... 4.220 8.479 12.541
575 .. 4.445 8.679 12.760
58.5 ... 4.892 8.879 12.981
59.5 ... 5.113 9.078 13.205
60.5 ... 5.333 9.277 13.431
61.5 ... 5.552 9.476 13.661
62.5 ... 5.769 9.674 13.895
63.5 ... 5.769 9.872 14.132

2. For children age 2 to attainment of age
18, three body mass index (BMI)-for-age

measurements that are:

a. Within a consecutive 12-month period;
and
b. At least 60 days apart; and

c. Less than the third percentile on Table
III or Table IV.
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TABLE Ill—MALES AGE 2 TO ATTAINMENT OF AGE 18 THIRD PERCENTILE VALUES FOR BMI-FOR-AGE
Age Age Age
(yrs. an% mos.) BMI (yrs. an% mos.) BMI (yrs. an% mos.) BMI
201021 i, 145 | 101110 11.2 i, 14.3 | 14910 1410 ooovvveieeenee, 16.1
22to24 ... 14.4 || 11.3t0 115 s 14.4 | 1411 t0 15.0 ... 16.2
251027 ... 143 | 11610 11.8 oo 145 | 15.1t0 15.3 ... 16.3
2.8 to 2.11 142 || 11.9t0 1111 s 146 | 15.4t0 155 ... 16.4
3.0t03.2 ... 141 | 12010 121 oo, 14.7 | 156 to 15.7 ... 16.5
3.3t036 ..... 14.0 || 12210124 .eevieiiiiiieiiiiinns 14.8 | 15.8t0 159 ...... 16.6
3.7 to 3.11 13.9 | 12510 12.7 woveovveeeeeee 14.9 | 15.10 to 15.11 .. 16.7
40to 4.5 ... 13.8 || 12.8 10 12.9 ..ovvrriiiiiiiiiiene 15.0 | 16.0to 16.1 ...... 16.8
461t05.0 ... 13.7 | 121010 13.0 .oovveeeceeee. 15.1 | 16.2t0 16.3 ... 16.9
5.11t06.0 ..... 13.6 || 13110 13.2 e 15.2 | 16.4t0 16.5 ... 17.0
6.1t07.6 ..... 135 || 183310134 oo 15.3 | 16.6 t0 16.8 ...... 171
7.71t08.6 ..... 13.6 || 13.5t0 13.7 orreiiiiiiiiene 15.4 | 16.9 to 16.10 .... 17.2
8.7t09.1 ... 13.7 | 183810 13.9 coviriecceeeee 15.5 | 16.11t0 17.0 .... 17.3
921096 ..... 13.8 || 13.10t0 13.11 i 156 | 171t017.2 ...... 17.4
9.7t09.11 ...... 13.9 | 140t0 141 oo 15.7 | 17.3t0 17.5 ... 17.5
10.0t0 10.3 .... 14.0 || 14.2t014.4 ..eoveevviiiiiiiiinns 158 | 176 t0 17.7 ... 17.6
10.4 t0 10.7 .... 141 | 14510 14.6 coovvveeeeeeee 15.9 | 17810 17.9 ...... 17.7
10.81t0 10.10 .oeeeeeeeeeeeeeeee, 142 || 14.7t014.8 ..ooeevvveriiiieiiiinne 16.0 | 1710 t0 1711 oo, 17.8
TABLE IV—FEMALES AGE 2 TO ATTAINMENT OF AGE 18
THIRD PERCENTILE VALUES FOR BMI-FOR-AGE
Age Age Age
(yrs. angd mos.) BMI (yrs. an% mos.) BMI (yrs. angd mos.) BMI
2.0102.2 e, 14.1 | 10.810 10.10 .ccvevvvreeeeneen 14.0 | 14310145 .voevveeeee, 15.6
2.3t026 ..... 14.0 || 10.11 to 11.2 ... 141 | 14.6 to 14.7 ... 15.7
2.7t02.10 ... 13.9 | 11.3t0o 11.5 14.2 | 14810 14.9 ...... 15.8
2.111t0 3.2 13.8 || 11.6 to 11.7 14.3 | 14.10t0 15.0 .cvvernnninniininne 15.9
3.3t03.6 13.7 | 11.81t0 11.10 v, 144 | 15110 15.2 coveiecveeeeee, 16.0
3.7 to 3.11 ... 13.6 || 11.11to 12.1 ... 145 | 15310 15.5 ... 16.1
4.0t0 4.4 135 | 12.2t0 12.4 14.6 | 15.6 to 15.7 ...... 16.2
4.5 to 4.1 13.4 || 12.5t0 12.6 14.7 | 15.810 15.10 .cceernniiniiiinnnn, 16.3
5.0105.9 ciioeiiieeeeeee e, 13.3 | 12.7 to 12.9 14.8 | 15.11 10 16.0 ..ccevvvveeeennee. 16.4
510t0 7.6 ... 13.2 || 12.10 to 12.11 ... 149 | 16.1t0 16.3 ...... 16.5
13.3 | 13.0to 13.2 ........ 15.0 | 16.4 t0o 16.6 ... 16.6
13.4 || 183310134 . 151 | 16.710 16.9 ..vvrennnn, 16.7
13.5 || 13.5t0 13.7 15.2 | 16.10t0 17.0 .ooovevvveveeenee, 16.8
13.6 | 13.8 to 13.9 153 | 17110 17.3 16.9
13.7 | 13.10to 14.0 ... 15.4 | 17410 17.7 17.0
13.8 || 14.1 to 14.2 155 | 178101711 oo, 171
10.510 10.7 cvoveeeeeeeee 13.9
* * * * *

106.00 GENITOURINARY IMPAIRMENTS

* * * * *

E. What other things do we consider when
we evaluate your genitourinary impairment
under specific listings?

* * * * *

5. Growth failure due to any chronic renal
disease (106.08).

a. To evaluate growth failure due to any
chronic renal disease, we require
documentation of the laboratory findings
described in 106.08A and the growth
measurements in 106.08B within the same
consecutive 12-month period. The dates of
laboratory findings may be different from the
dates of growth measurements.

b. Under 106.08B, we use the appropriate
table(s) under 105.08B in the digestive

system to determine whether a child’s growth

is less than the third percentile.
(i) For children from birth to attainment of
age 2, we use the weight-for-length table

corresponding to the child’s gender (Table I
or Table II).

(ii) For children age 2 to attainment of age
18, we use the body mass index (BMI)-for-age
table corresponding to the child’s gender
(Table III or Table IV).

(iii) BMI is the ratio of a child’s weight to
the square of his or her height. We calculate
BMI using the formulas in 105.00G2c.

*

* * * *

106.08 Growth failure due to any chronic
renal disease (see 106.00E5), with:

A. Serum creatinine of 2 mg/dL or greater,
documented at least two times within a
consecutive 12-month period with at least 60
days between measurements.

AND

B. Growth failure as required in 1 or 2:

1. For children from birth to attainment of
age 2, three weight-for-length measurements
that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate weight-for-length table under
105.08B1; or

2. For children age 2 to attainment of age
18, three body mass index (BMI)-for-age
measurements that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate BMI-for-age table under
105.08B2.

* * * * *

114.00 IMMUNE SYSTEM DISORDERS

* * * * *

F. How do we document and evaluate
human immunodeficiency virus (HIV)
infection? * * *

* * * * *

4. HIV infection manifestations specific to

children.

* * * * *
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d. Growth failure due to HIV immune
suppression.

(i) To evaluate growth failure due to HIV
immune suppression, we require
documentation of the laboratory values
described in 114.08H1 and the growth
measurements in 114.08H2 or 114.08H3
within the same consecutive 12-month
period. The dates of laboratory findings may
be different from the dates of growth
measurements.

(ii) Under 114.08H2 and 114.08H3, we use
the appropriate table under 105.08B in the
digestive system to determine whether a
child’s growth is less than the third
percentile.

A. For children from birth to attainment of
age 2, we use the weight-for-length table
corresponding to the child’s gender (Table I
or Table II).

B. For children age 2 to attainment of age
18, we use the body mass index (BMI)-for-age
table corresponding to the child’s gender
(Table III or Table IV).

C. BMI is the ratio of a child’s weight to
the square of his or her height. We calculate
BMI using the formulas in 105.00G2c.

* * * * *

114.08 Human immunodeficiency virus
(HIV) infection. * * *

* * * * *

H. Immune suppression and growth failure
(see 114.00F4d) documented by 1 and 2, or
by 1 and 3.

1. CD4 measurement:

a. For children from birth to attainment of
age 5, CD4 percentage of less than 20 percent;
or

b. For children age 5 to attainment of age
18, absolute CD4 count of less than 200 cells/
mms3, or CD4 percentage of less than 14
percent; and

2. For children from birth to attainment of
age 2, three weight-for-length measurements
that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

¢. Less than the third percentile on the
appropriate weight-for-length table under
105.08B1; or

3. For children age 2 to attainment of age
18, three body mass index (BMI)-for-age
measurements that are:

a. Within a consecutive 12-month period;
and

b. At least 60 days apart; and

c. Less than the third percentile on the
appropriate BMI-for-age table under
105.08B2.

* * * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart | — [Amended]

m 3. The authority citation for subpart I
of part 416 continues to read as follows:

Authority: Secs. 221(m), 702(a)(5), 1611,
1614, 1619, 1631(a), (c), (d)(1), and (p), and
1633 of the Social Security Act (42 U.S.C.
421(m), 902(a)(5), 1382, 1382c, 1382h,
1383(a), (c), (d)(1), and (p), and 1383b); secs.

4(c) and 5, 6(c)-(e), 14(a), and 15, Pub. L. 98—
460, 98 Stat. 1794, 1801, 1802, and 1808 (42
U.S.C. 421 note, 423 note, and 1382h note).

m 4. Amend § 416.924b by revising
paragraph (b) to read as follows:

§416.924b Age as a factor of evaluation in
the sequential evaluation process for
children.

* * * * *

(b) Correcting chronological age of
premature infants. We generally use
chronological age (a child’s age based on
birth date) when we decide whether, or
the extent to which, a physical or
mental impairment or combination of
impairments causes functional
limitations. However, if you were born
prematurely, we may consider you
younger than your chronological age
when we evaluate your development.
We may use a “corrected” chronological
age (CCA); that is, your chronological
age adjusted by a period of gestational
prematurity. We consider an infant born
at less than 37 weeks’ gestation to be
born prematurely.

(1) We compute your CCA by
subtracting the number of weeks of
prematurity (the difference between 40
weeks of full-term gestation and the
number of actual weeks of gestation)
from your chronological age. For
example, if your chronological age is 20
weeks but you were born at 32 weeks
gestation (8 weeks premature), then
your CCA is 12 weeks.

(2) We evaluate developmental delay
in a premature child until the child’s
prematurity is no longer a relevant
factor, generally no later than about
chronological age 2.

(i) If you have not attained age 1 and
were born prematurely, we will assess
your development using your CCA.

(ii) If you are over age 1 and have a
developmental delay, and prematurity is
still a relevant factor, we will decide
whether to correct your chronological
age. We will base our decision on our
judgment and all the facts in your case.
If we decide to correct your
chronological age, we may correct it by
subtracting the full number of weeks of
prematurity or a lesser number of
weeks. If your developmental delay is
the result of your medically
determinable impairment(s) and is not
attributable to your prematurity, we will
decide not to correct your chronological
age.

g(3) Notwithstanding the provisions in
paragraph (b)(1) of this section, we will
not compute a CCA if the medical
evidence shows that your treating
source or other medical source has
already taken your prematurity into
consideration in his or her assessment
of your development. We will not

compute a CCA when we find you
disabled under listing 100.04 of the
Listing of Impairments.

§416.926a [Amended]

m 5. Amend §416.926a by removing
paragraphs (m)(6) and (m)(7) and
redesignating paragraph (m)(8) as (m)(6).
m 6. Amend § 416.934 by adding
paragraphs (j) and (k) to read as follows:

§416.934 Impairments which may warrant
a finding of presumptive disability or
presumptive blindness.

* * * * *

(j) Infants weighing less than 1200
grams at birth, until attainment of 1 year
of age.

(k) Infants weighing at least 1200 but
less than 2000 grams at birth, and who
are small for gestational age, until
attainment of 1 year of age. (Small for
gestational age means a birth weight that
is at or more than 2 standard deviations
below the mean or that is less than the
3rd growth percentile for the gestational
age of the infant.)

[FR Doc. 2013-11601 Filed 5-21-13; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 109
[Docket No. PHMSA—2012-0259 (HM—258B)]
RIN 2137-AE98

Hazardous Materials: Enhanced
Enforcement Procedures—Resumption
of Transportation

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: PHMSA is proposing to
address certain matters identified in the
Hazardous Materials Transportation
Safety Act of 2012 related to the
Department’s enhanced inspection,
investigation, and enforcement
authority. Specifically, we are proposing
to amend the opening of packages
provision to include requirements for
perishable hazardous material; add a
new notification section; and add a new
equipment section to the Department’s
procedural regulations. For the
mandates to address certain matters
related to the Department’s enhanced
inspection, investigation, and
enforcement authority, we are proposing
no additional regulatory changes. We
believe that the Department’s current
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rules that were previously established
through notice and comment
rulemaking and existing policies and
operating procedures thoroughly
address the hazmat transportation
matters identified by Congress. These
inspection and enforcement procedures
will not change the current inspection
procedures for DOT, but will augment
DOT’s existing enforcement procedures
and allow the Department to respond
immediately and effectively to
conditions or practices that pose serious
threats to life, property, or the
environment. As this rule affects only
agency enforcement procedures, it
therefore results in no additional burden
of compliance costs to industry.

DATES: Comments must be received by
July 22, 2013. To the extent possible,
PHMSA will consider late-filed
comments as a final rule is developed.

ADDRESSES: You may submit comments
by identification of the docket number
(PHMSA-2012-0259 (HM-258B)) by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Fax:1-202-493-2251.

e Mail: Docket Operations, U.S.
Department of Transportation, West
Building, Ground Floor, Room W12—
140, Routing Symbol M—-30, 1200 New
Jersey Avenue SE., Washington, DC
20590.

e Hand Delivery: To Docket
Operations, Room W12-140 on the
ground floor of the West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

Instructions: All submissions must
include the agency name and docket
number for this notice at the beginning
of the comment. All comments received
will be posted without change to the
Federal Docket Management System
(FDMS), including any personal
information.

Docket: For access to the dockets to
read background documents or
comments received, go to http://
www.regulations.gov or DOT’s Docket
Operations Office (see ADDRESSES).

FOR FURTHER INFORMATION CONTACT:
Vincent Lopez or Shawn Wolsey, Office
of Chief Counsel, Pipeline and
Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Washington, DC 20590, at
(202) 366—4400.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Executive Summary
II. Background
III. Summary of Proposals in This NPRM
IV. Summary Review of Proposed
Amendments
V. Regulatory Analyses and Notices
A. Statutory/Legal Authority for This
Rulemaking
B. Executive Order 12866, 13563, and DOT
Regulatory Policies and Procedures
C. Executive Order 13132
D. Executive Order 13175
E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies
F. Paperwork Reduction Act
G. Regulatory Identifier Number (RIN)
H. Unfunded Mandates Reform Act
I. Environmental Assessment
J. Privacy Act
VL. List of Subjects

I. Executive Summary

On July 6, 2012, the President signed
the Moving Ahead for Progress in the
21st Century Act, or the MAP-21, which
included the Hazardous Materials
Transportation Safety Improvement Act
of 2012 (HMTSIA) as Title III of the
statute. Public Law 112—-141, 126 Stat.
405, July 6, 2012. Section 33009 of
HMTSIA revised 49 U.S.C. 5121 to
include a notification requirement.
Congress also directed the Department
to address certain hazmat transportation
matters through rulemaking:

e The safe and expeditious
resumption of transportation of
perishable hazardous material,
including radiopharmaceuticals and
other medical products that may require
timely delivery due to life-threatening
situations;

e The means by which non-compliant
packages that present an imminent
hazard are placed out-of-service until
the condition is corrected;

e The means by which non-compliant
packages that do not present a hazard
are moved to their final destination;

e Appropriate training and
equipment for inspectors; and

e The proper closure of packaging in
accordance with the hazardous material
regulations.

We are proposing in this rulemaking,
as described further below, to clarify the
Department’s position with respect to
perishable hazardous material, by
amending the opening of packages
provision of the Department’s hazardous
materials procedural regulations for the
opening of packages, emergency orders,
and emergency recalls. The amendment
recognizes the special characteristics
and handling requirements of perishable
hazardous material by clarifying that an
agent will stop or open a package
containing a perishable hazardous

material only after the agent has utilized
appropriate alternatives. We are also
proposing to codify the statutory
notification requirement in HMTSIA by
incorporating into the regulations the
Department’s current notification
procedures from the operations manual.
Finally, we are proposing to add a new
provision to address appropriate
equipment for inspectors. For the
remaining mandates to address certain
matters related to the Department’s
enhanced inspection, investigation, and
enforcement authority, we are proposing
no additional regulatory changes. We
believe that the Department’s current
rules that were previously established
through notice and comment
rulemaking and existing policies and
operating procedures thoroughly
address the hazmat transportation
matters identified by Congress as
requiring additional regulations. For
instance, in a prior rulemaking, the
Department established, in Part 109,
procedural regulations for opening
packages, removing packages from
transportation, and closing packages.
These regulations include the definition
of key terms, including perishable
hazardous material. The regulations
address how the Department’s agents
will handle non-compliant packages
that present an imminent hazard and
those that do not. Moreover, the rules
address when and how the
Department’s agents will open a
package. And, if an agent opens a
package, there are procedural rules for
closing the package and ensuring its safe
resumption of transportation, if
applicable. In addition, the Department
developed an internal operations
manual for training and use by its
hazmat inspectors and investigators
across all modes of transportation. The
operations manual’s guidance is
intended to target and manage the use
of the enhanced inspection and
enforcement authority in a uniform and
consistent manner within the
Department. At this time, we do not
have any data or other information that
indicate the rules, policies, and
operating procedures currently in place
are inadequate or that additional
regulations are necessary.

II. Background

On March 2, 2011, we issued a final
rule under Docket No. PHMSA—-2005—
22356 (PHM-7), “Hazardous Materials:
Enhanced Enforcement Procedures.” 76
FR 11570. The final rule became
effective on May 2, 2011. The rule
implemented enhanced inspection,
investigation, and enforcement
authority conferred on the Secretary of
Transportation (Secretary) by the
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Hazardous Materials Transportation
Safety and Security Reauthorization Act
of 2005 (HMTSSRA). The final rule
established procedures for issuance of
emergency orders (restrictions,
prohibitions, recalls, and out-of-service
orders) to address unsafe conditions or
practices posing an imminent hazard;
opening of packages to identify
undeclared or non-compliant
shipments, when the person in
possession of the package refuses a
request to open it; and the temporary
detention and inspection of potentially
non-compliant packages. 76 FR 11570
(codified at 49 CFR, Part 109). In
conjunction with the final rule, the
Department of Transportation
(Department or DOT) developed an
internal operations manual for training
and use by its inspectors and
investigators (collectively agents). The
operations manual is a joint document
created by the operating administrations
that enforce the Hazardous Materials
Regulations, 49 CFR parts 171-180
(HMR) 1, to provide guidance to agents
who, in the course of conducting
inspections, determine that they need to
open a package, remove a package from
transportation, or perform any other
authorized function in Part 109. The
manual seeks to establish baseline
conditions that will ensure consistent
application of the authorities exercised
under 49 CFR part 109 at a minimum
threshold. The guidance is intended to
target and manage the use of enhanced
inspection and enforcement authority in
a manner that minimizes burdens on the
transportation system while, at the same
time, meets the overriding mission of
transportation safety. The operations
manual was made available to the
public on the PHMSA Web site,
http://www.phmsa.dot.gov.

On July 6, 2012, the President signed
the Moving Ahead for Progress in the
21st Gentury Act, or the MAP-21, which

1Under authority delegated by the Secretary of
Transportation, four agencies within DOT enforce
the Hazardous Materials Regulations, 49 CFR Parts
171-180 and other regulations, approvals, special
permits, and orders issued under Federal
Hazardous Materials Transportation Law, 49 U.S.C.
§§5101 et seq.: (1) Federal Aviation
Administration, 49 CFR 1.83(d)(1); (2) Federal
Railroad Administration, 49 CFR 1.89(j); (3) Federal
Motor Carrier Safety Administration, 49 CFR
1.87(d)(1); and (4) The Pipeline and Hazardous
Materials Safety Administration, 49 CFR 1.97(b).
The secretary has delegated authority to each
respective operating administration to exercise the
enhanced inspection and enforcement authority
conferred by HMTSSRA. 71 FR 52751, 52753 (Sept.
7, 2006). The United States Coast Guard is
authorized to enforce the Hazardous Materials
Regulations in connection with certain
transportation or shipment of hazardous materials
by water but does not have Congressional/delegated
authority to carry out the enhanced inspection,
investigation, and enforcement authority.

included the Hazardous Materials
Transportation Safety Improvement Act
of 2012 (HMTSIA) as Title III of the
statute. Public Law 112-141, 126 Stat.
405, July 6, 2012. Section 33008 of
HMTSIA created a mandate for the
Department to develop uniform
performance standards for hazmat
inspectors and investigators:

(a) In General—Not later than 18 months
after the date of enactment of this Act, the
Secretary shall develop uniform performance
standards for training hazardous material
inspectors and investigators on—

(1) how to collect, analyze, and publish
findings from inspections and investigations
of accidents or incidents involving the
transportation of hazardous material; and

(2) how to identify noncompliance with
regulations issued under chapter 51 of title
49, United States Code, and take appropriate
enforcement action.

(b) Standards and Guidelines—The
Secretary may develop—

(1) guidelines for hazardous material
inspector and investigator qualifications;

(2) best practices and standards for
hazardous material inspector and investigator
training programs; and

(3) standard protocols to coordinate
investigation efforts among Federal, State,
and local jurisdictions on accidents or
incidents involving the transportation of
hazardous material.

(c) Availability—The standards, protocols,
and guidelines established under this
section—

(1) shall be mandatory for—

(A) the Department of Transportation’s
multimodal personnel conducting hazardous
material enforcement inspections or
investigations; and

(B) State employees who conduct federally
funded compliance reviews, inspections, or
investigations; and

(2) shall be made available to Federal,
State, and local hazardous material safety
enforcement personnel.

126 Stat. at 836.

Section 33009 of HMTSIA revised 49
U.S.C. 5121, to include a notification
requirement. Congress also directed the
Department to address certain hazmat
transportation matters through
rulemaking:

(a) Notice of Enforcement Measures—
Section 5121(c)(1) is amended—

(1) in subparagraph (E), by striking “‘and”
at the end;

(2) in subparagraph (F), by striking the
period at the end and inserting “; and”’; and

(3) by adding at the end the following:

“(G) shall provide to the affected offeror,
carrier, packaging manufacturer or tester, or
other person responsible for the package
reasonable notice of—

““(i) his or her decision to exercise his or
her authority under paragraph (1);

“(ii) any findings made; and

“(iii) any actions being taken as a result of
a finding of noncompliance.”.

(b) Regulations—

(1) Matters To Be Addressed—Section
5121(e) is amended by adding at the end the
following:

““(3) Matters To Be Addressed—The
regulations issued under this subsection shall
address—

“(A) the safe and expeditious resumption
of transportation of perishable hazardous
material, including radiopharmaceuticals and
other medical products, that may require
timely delivery due to life-threatening
situations;

“(B) the means by which—

‘(i) noncompliant packages that present an
imminent hazard are placed out-of-service
until the condition is corrected; and

“(ii) noncompliant packages that do not
present a hazard are moved to their final
destination;

“(C) appropriate training and equipment
for inspectors; and

(D) the proper closure of packaging in
accordance with the hazardous material
regulations.”.

(2) Finalizing Regulations—In accordance
with section 5103(b)(2) of title 49, United
States Code, not later than 1 year after the
date of enactment of this Act, the Secretary
shall take all actions necessary to finalize a
regulation under paragraph (1) of this
subsection.

* * * * *

126 Stat. at 836-7.

As described further below, we
believe that the Department’s current
rules that were previously established
through notice and comment
rulemaking and existing policies and
operating procedures thoroughly
address the congressional mandates to
address certain hazmat transportation
matters. In PHM-7, the Department
established procedural regulations for
opening packages, removing packages
from transportation, and closing
packages. These regulations include the
definition of key terms, including
perishable hazardous material. The
regulations address how the
Department’s agents will handle non-
compliant packages that present an
imminent hazard and those that do not.
Moreover, the rules address when and
how the Department’s agents will open
a package. And, if an agent opens a
package, there are procedural rules for
closing the package and ensuring its safe
resumption of transportation, if
applicable. In addition, the Department
developed an internal operations
manual for training and use by its
hazmat inspectors and investigators
across all modes of transportation. The
operations manual’s guidance is
intended to target and manage the use
of the enhanced inspection and
enforcement authority in a uniform and
consistent manner within the
Department. At this time, we do not
have any data or other information that
indicate the rules, policies, and
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operating procedures currently in place
are inadequate or that additional
regulations are necessary.

III. Summary of Proposals in This
NPRM

In MAP-21 Congress directed the
Secretary to address certain
transportation matters related to the
Department’s enhanced inspection,
investigation, and enforcement
authority. The relevant MAP-21
mandates for this rulemaking are:

e Notice of enforcement measures;

e The safe and expeditious
resumption of transportation of
perishable hazardous material,
including radiopharmaceuticals and
other medical products that may require
timely delivery due to life-threatening
situations;

e The means by which non-compliant
packages that present an imminent
hazard are placed out-of- service until
the condition is corrected;

¢ The means by which non-compliant
packages that do not present a hazard
are moved to their final destination;

e Appropriate training and
equipment for inspectors; and

e The proper closure of packaging in
accordance with the hazardous material
regulations.

We are proposing in this rulemaking,
as described further below, to clarify the
Department’s position with respect to
perishable hazardous material, by
amending the opening of packages
provision of the Department’s hazardous
materials procedural regulations for the
opening of packages, emergency orders,
and emergency recalls. The amendment
recognizes the special characteristics
and handling requirements of perishable
hazardous material by clarifying that an
agent will stop or open a package
containing a perishable hazardous
material only after the agent has utilized
appropriate alternatives. We are also
proposing to codify the statutory
notification requirement in HMTSIA by
incorporating into the regulations the
Department’s current notification
procedures from the operations manual
that was developed in conjunction with
the PHM-7 final rule. Finally, we are
proposing to add a new provision to
address appropriate equipment for
inspectors.

For the remaining mandates to
address certain matters related to the
Department’s enhanced inspection,
investigation, and enforcement
authority, we are proposing no
additional regulatory changes. We
believe that the Department’s current
rules that were previously established
through notice and comment
rulemaking and existing policies and

operating procedures thoroughly
address the hazmat transportation
matters identified by Congress. For
instance, in a prior rulemaking, the
Department established, in Part 109,
procedural regulations for opening
packages, removing packages from
transportation, and closing packages.
These regulations include the definition
of key terms, including perishable
hazardous material. The regulations
address how the Department’s agents
will handle non-compliant packages
that present an imminent hazard and
those that do not. Moreover, the rules
address when and how the
Department’s agents will open a
package. And, if an agent opens a
package, there are procedural rules for
closing the package and ensuring its safe
resumption of transportation, if
applicable. In addition, the Department
developed an internal operations
manual for training and use by its
hazmat inspectors and investigators
across all modes of transportation. The
operations manual’s guidance is
intended to target and manage within
the Department the use of the enhanced
inspection and enforcement authority in
a uniform and consistent manner. At
this time, we do not have any data or
other information that indicate the
rules, policies, and operating
procedures currently in place are
inadequate or that additional
rulemaking is necessary.

Notice of Enforcement Measures

In PHM-7, we established procedures
to implement the enhanced inspection,
investigation, and enforcement
authority conferred on the Secretary
through HMTSSRA. In the NPRM for
that rule, in response to commenters’
concerns about notifying offerors and
consignees about a possible delay in
arrival, we agreed that all parties
responsible for a shipment that is
opened or removed from transportation
need to be notified of the action taken.
We said that “DOT inspectors will be
required to communicate the findings
made and enforcement measures taken
to the appropriate offeror, recipient, and
carrier of the package . . .”. 73 FR
57288. In the final rule, we outlined
how we would notify affected parties
when an agent exercises one of the new
authorities. 76 FR 11580. In the
preamble to the final rule, we explained
that the notification procedures would
be incorporated into the Department’s
joint operations manual. Id. The
notification procedures that we
developed for the joint operations
manual address situations where an
agent may exercise a 49 CFR Part 109
authority for a package that is in transit.

In this case, the person in possession of
the package, such as a carrier, may not
be the person responsible for the
package, i.e. the offeror. Therefore, we
set out separate procedures for
immediately notifying the person in
possession and the original offeror.
Generally, the agent will verbally notify
the person in possession. If the person
in possession is not the original offeror,
the agent will also take reasonable
measures to notify the original offeror.

In MAP-21 Congress added a
notification requirement to