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subsequent litigation. The United States,
however, deemed it appropriate to avoid
the costs and delays associated with
litigation by acceding to a consent
decree with Penguin that had the same
substantive provisions as the consent
decree the Court previously approved,
including a provision making it clear
that the settlement did not constitute a
finding of liability that would harm the
settling defendant in follow-on private
litigation. The Supreme Court has
approved such settlements before. See,
e.g., Swift & Co. v. United States, 276
U.S. 311, 327 (1928) (refusing to vacate
injunctive relief in consent judgment
that contained recitals in which
defendants asserted their innocence);
see also United States v. Morgan
Stanley, 881 F. Supp. 2d 563, 568—69
(S.D.N.Y. 2012) (observing that
defendants are encouraged ‘“‘to settle
promptly” by the Tunney Act provision
that makes consent decrees entered
before testimony is taken not usable
“against a defendant in private
litigation” (citation omitted)). Indeed,
the legislative history of the Tunney Act
shows that Congress generally assumed
that consent decrees will not include
admissions of liability, with Senator
Tunney noting in his floor statement
that “[e]ssentially the [consent] decree
is a device by which the defendant,
while refusing to admit guilt, agrees to
modify its conduct and in some cases to
accept certain remedies designed to
correct the violation asserted by the
Government.” 119 Cong. Rec. 3451. See
also S. Rep. 93-298, 93 Cong., 1st Sess.
6 (1973) at 5—7; H. Rep. No. 1463, 93
Cong., 2nd Sess. (1974) at 6
(“Ordinarily, defendants do not admit to
having violated the antitrust or other
laws alleged as violated in complaints
that are settled.”).

V. Conclusion

The United States continues to
believe that the proposed Penguin Final
Judgment, as drafted, provides an
effective and appropriate remedy for the
antitrust violations alleged in the
Complaint and that it is therefore in the

public interest.
Pursuant to the Court’s January 7,

2013 Order (Docket No. 169), the United
States will move for entry of the
proposed Penguin Final Judgment after
this Response to Comments is published
in the Federal Register (along with the
Internet location where the three
comments are posted) and by no later
than April 19, 2013.
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received regarding the Proposed Final
Judgment in this case. After careful
consideration of the comments
submitted, the United States continues
to believe that the Proposed Final
Judgment will provide an effective and
appropriate remedy for the antitrust
violations alleged in the Complaint. The
United States will move the Court for
entry of the Final Judgment after the
public comments and this response
have been published in the Federal
Register, pursuant to 15 U.S.C. 16(d).

I. Procedural History

The United States filed a civil
antitrust Complaint on July 26, 2012,
seeking to enjoin United Technologies
Corporation’s (“UTC”) proposed
acquisition of Goodrich Corporation
(“Goodrich”). The Complaint alleged
that the proposed acquisition likely
would substantially lessen competition
in violation of Section 7 of the Clayton
Act, 15 U.S.C. 18, in the worldwide
markets for the development,
manufacture, and sale of large main
engine generators, aircraft turbine
engines, and engine control systems for
large aircraft turbine engines. That loss
of competition likely would result in
increased prices, less favorable
contractual terms, and decreased
innovation in the markets for these
products.

Simultaneously with the filing of the
Complaint, the United States filed a
Proposed Final Judgment, which is
designed to remedy the expected
anticompetitive effects of the
acquisition, and a Hold Separate
Stipulation and Order signed by the
plaintiffs and the defendants,
consenting to the entry of the Proposed
Final Judgment after compliance with
the requirements of the Tunney Act, 15
U.S.C. 16. Pursuant to those
requirements, the United States filed its
Competitive Impact Statement (‘“CIS”’)
with the Court on July 26, 2012; the
Proposed Final Judgment and CIS were
published in the Federal Register on
August 2, 2012, see United States v.
United Technologies Corp., et al., 77 FR
46186; and summaries of the terms of
the Proposed Final Judgment and CIS,
together with directions for the
submission of written comments
relating to the Proposed Final Judgment,
were published in The Washington Post
for seven days beginning on July 31,
2012 and ending on August 6, 2012. The
sixty-day period for public comment
ended on October 5, 2012; two
comments were received, as described
below and attached hereto.

II. The Investigation and the Proposed
Resolution

On September 21, 2011, UTC and
Goodrich entered into a purchase
agreement pursuant to which UTC
would purchase all of the shares of
Goodrich, a transaction that was valued
at approximately $18.4 billion.
Immediately following the
announcement of the merger, the United
States Department of Justice (the
“Department”’) opened an investigation
into the likely competitive effects of the
transaction that spanned about ten
months. As part of this detailed
investigation, the Department issued
Second Requests to the merging parties
and twenty-four Civil Investigative
Demands (“CIDs”) to third parties. The
Department considered more than half a
million documents submitted by the
merging parties in response the Second
Requests and by third parties in
response to CIDs. The Department also
took oral testimony from nine
executives of the merging parties, and
conducted approximately one hundred
interviews with customers, competitors,
and other market participants. The
investigative staff carefully analyzed the
information provided and thoroughly
considered all of the issues presented.

As part of its investigation, the
Department considered the potential
competitive effects of the merger on the
markets for numerous products and
services and on a variety of customer
groups. The Department concluded, as
explained more fully in the Complaint
and CIS, that the acquisition of
Goodrich by UTC likely would have
substantially lessened competition in
the worldwide markets for the
development, manufacture and sale of
large main engine generators, aircraft
turbine engines, and engine control
systems for large aircraft turbine
engines.

A. Large Main Engine Generators

As explained more fully in the
Complaint and CIS, the acquisition of
Goodrich by UTC likely would have
lessened competition substantially in
the market for the development,
manufacture, and sale of large main
engine generators, because UTC and
Goodrich were the only significant
competitors for those generators. As a
result of the acquisition, customers
likely would face higher prices, less
favorable contractual terms, and less
innovation, in violation of Section 7 of
the Clayton Act.

The Proposed Final Judgment will
preserve competition by requiring UTC
to divest the Electrical Power
Divestiture Assets, i.e., all the Goodrich

assets used to design, develop,
manufacture, market, service, distribute,
repair and/or sell aircraft electrical
generation and electrical distribution
systems. The tangible assets to be
divested include Goodrich’s facilities in
Pitstone, United Kingdom, and
Twinsburg, Ohio, as well as other
tangible and intangible assets such as
manufacturing equipment, fixed and
personal property, contracts, and
patents, licenses, know-how, trade
secrets, designs, and other intellectual
property. In addition, the Proposed
Final Judgment provides for transition
services agreements and supply
agreements that will make the
divestiture as seamless as possible and
enhance the ability of the acquirer of the
divestiture assets to operate those assets
as a successful and competitive
business.

The Proposed Final Judgment also
requires that UTC divest all of the
Goodrich shares in the Aerolec joint
venture between Goodrich and Thales
Avionics Electrical Systems SA. The
Proposed Final Judgment requires that
the Electrical Power Divestiture Assets
and Goodrich’s Aerolec shares be
divested to the same acquirer. This
provision ensures that the interests of
the acquirer of the Aerolec shares are
aligned with the interests of the acquirer
of the Electrical Power Divestiture
Assets, which is necessary because the
acquirer of the Electrical Power
Divestiture Assets will perform the
majority of the work within the Aerolec
joint venture. In the view of the United
States, the divestiture of the Electrical
Power Divestiture Assets and the sale of
the Goodrich shares in the Aerolec joint
venture is sufficient to remedy the
anticompetitive effects in the market for
large main engine generators that were
alleged in the Complaint.

B. Aircraft Turbine Engines

As described more fully in the
Complaint and CIS, the acquisition of
Goodrich by UTC likely would have
lessened competition substantially in
both the large aircraft turbine engine
market and the small aircraft turbine
engine market.

1. Large Aircraft Turbine Engines

UTC, through its Pratt & Whitney
subsidiary, and Rolls-Royce are two of
only three primary competitors for the
development, manufacture, and sale of
large aircraft turbine engines. Goodrich
was a partner with Rolls-Royce in a joint
venture called Aero Engine Controls
(““AEC”), from which Rolls-Royce is
required to purchase the engine control
systems (“ECSs”’) for most of its engines.
Thus, after the acquisition of Goodrich,
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UTC would have been both a producer
of large aircraft turbine engines and the
sole-source supplier of ECSs to one of
its leading engine competitors. In this
position, UTC would have had the
ability to adversely affect the delivery
and cost of the ECSs for Rolls-Royce,
and thus the competitiveness of Rolls-
Royce’s engines. Moreover, UTC would
have had the incentive to do so, as the
potential resulting additional engine
sales for Pratt & Whitney would have
produced much higher revenues and
profits for UTC than UTC would have
lost from the lower sales of ECSs to
Rolls-Royce. In addition, UTC would
have had access to Rolls-Royce’s
competitively sensitive information,
which could have been used to
advantage UTC when competing against
Rolls-Royce. If UTC were to reduce the
competitiveness of Rolls-Royce as a
supplier of large aircraft turbine
engines, customers would have had
significantly fewer choices, and
competition thus would have been
lessened substantially.

The Proposed Final Judgment
preserves competition by requiring UTC
to divest Goodrich’s shares of AEC to
Rolls-Royce, thus giving Rolls-Royce
complete ownership of AEC and
preventing UTC from disadvantaging
Rolls-Royce in future competitions for
large aircraft turbine engines. The
United States believes that the
divestiture of Goodrich’s AEC shares,
along with the other requirements in the
Proposed Final Judgment, is sufficient
to remedy the anticompetitive effects in
the market for large aircraft turbine
engines, as alleged in the Complaint.

2. Small Aircraft Turbine Engines

UTC, through its Pratt & Whitney
subsidiary, is one of only a few
significant competitors in the market for
the development, manufacture, and sale
of small aircraft turbine engines. Several
of UTC’s competitors purchased from
Goodrich the ECSs for certain of their
small aircraft turbine engines.
Therefore, after the acquisition, UTC
would have been both a producer of
small aircraft turbine engines and a
supplier of ECSs to its competitors. In
that position, UTC would have been
able to withhold or delay delivery of
ECSs to its small aircraft turbine engine
competitors, adversely affecting their
competitiveness. Moreover, UTC would
have had the incentive to do so, as the
potential resulting additional engine
sales for Pratt & Whitney would have
produced much higher revenues and
profits for UTC than it would have lost
from the lower sales of ECSs to the other
small aircraft turbine engine
manufacturers. If UTC were to reduce

the competitiveness of its competitors in
the supply of large aircraft turbine
engines, customers would have had
significantly fewer choices, and
competition thus would have been
lessened substantially.

The Proposed Final Judgment will
preserve competition by requiring UTC
to divest the Engine Control Divestiture
Assets, i.e., all the Goodrich assets that
are used to design, develop, and
manufacture engine control products for
small engines. The assets to be divested
include Goodrich’s manufacturing
facility located in West Hartford,
Connecticut, and all tangible and
intangible assets used by or located at
that facility. The divested assets also
include certain assets used or located in
Goodrich’s Montreal facility, as well as
assets related to certain maintenance,
repair and overhaul services. In
addition, the Proposed Final Judgment
provides for transition services
agreements and supply agreements that
will make the divestiture as seamless as
possible and enhance the ability of the
acquirer of the Engine Control
Divestiture Assets to operate them as a
successful and competitive business.
The United States believes that the
divestiture of the Engine Control
Divestiture Assets, along with the other
requirements in the Proposed Final
Judgment, is sufficient to remedy the
anticompetitive effects in the market for
small aircraft turbine engines, as alleged
in the Complaint.

C. Engine Control Systems for Large
Aircraft Turbine Engines

In addition to adversely affecting the
competitiveness of Rolls-Royce in the
supply of large aircraft turbine engines,
UTC’s purchase of Goodrich’s share in
AEC also likely would lessen
competition substantially in the market
for ECSs for large aircraft turbine
engines. UTC and AEC are two of the
only three producers of such ECSs, and
UTC’s purchase of Goodrich would give
UTC fifty percent ownership of AEC,
one of UTC’s two main competitors.
Competition would be lessened
substantially if UTC were to impede
AEC’s competing to provide
replacement ECSs or to form teams to
supply ECSs for new engines. Moreover,
competition would be lessened
substantially, if, as a result of the
acquisition, UTC and Rolls-Royce were
to use AEC to combine their ECS
intellectual property and research and
development results, rather than
competing independently to develop
innovative and cost-effective ECS
solutions. The United States believes
that the divestiture of the Goodrich AEC
shares is sufficient to remedy the

anticompetitive effects in the market for
ECSs for large aircraft turbine engines,
as alleged in the Complaint.

III. Summary of Public Comments and
the Responses of the United States

During the 60-day comment period,
the United States received comments
from (1) Williams International and (2)
Joseph C. Jefferis. The comments are
attached to this response. As explained
in detail below, after consideration of
the two comments, the United States
continues to believe that the Proposed
Final Judgment is in the public interest.

A. Williams International

1. Summary of the Comment

Williams International (‘“Williams™’)
competes with UTC’s Pratt & Whitney in
the development, manufacture and sale
of small aircraft turbine engines, and
purchases the ECSs for some of its
engines from Goodrich. In its Comment,
Williams notes that it had serious
concerns regarding the likely impact of
the acquisition on both the pricing and
continued availability of the full
authority digital engine control
(“FADEC”) systems of the Engine
Control Divestiture Assets. Williams
states that the Proposed Final Judgment
“does appear to be a thoughtful, good
faith attempt to deal with those
concerns,” but that ““there are still a
number of discrete issues that Williams
International believes the [Proposed
Final Judgment] does not fully and
adequately address.” Williams then
describes ‘““three remaining primary
areas of concern.”

First, Williams is concerned that the
Proposed Final Judgment does not
adequately protect from disclosure to
either UTC or potential acquirers the
confidential information of customers of
the Engine Control Divestiture Assets,
such as Williams. For example,
Williams considers Section V.A of the
Hold Separate Stipulation and Order,
which requires UTG to keep
competitively sensitive information of
the Engine Control Divestiture Assets
separate from UTC’s, to be ambiguous as
to whether it applies to customer
information in the possession of the
Engine Control Divestiture Assets.
Williams also notes that this provision
does not appear to apply to the sharing
of information with potential purchasers
of the engine control assets.

Similarly, Williams finds “woefully
inadequate” Section IV.B of the
Proposed Final Judgment, which
requires UTC to provide to prospective
purchasers of the Engine Control
Divestiture Assets, ‘“subject to
customary confidentiality assurance, all
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information and documents relating to
[the Engine Control Divestiture Assets]
customarily provided in due diligence.”
Williams argues that standard due
diligence protections are not sufficient
in this matter, because the Proposed
Final Judgment could be considered to
supersede private nondisclosure
agreements.

Second, Williams takes issue with the
United States having “sole discretion”
to accept or reject an acquirer of the
Engine Control Divestiture Assets.
Williams assumes that this means that
the United States’s evaluation of
potential purchasers will be performed
without any input from engine
manufacturers. Williams also takes issue
with the requirement that the purchaser
of the assets have “the intent and
capability * * * of competing
effectively” in engine controls, asserting
that an acquirer also should
demonstrate that it is likely to become
a “suitable long-term business partner”
to the engine manufacturers.

Finally, Williams has concerns about
the provisions in the Proposed Final
Judgment and Hold Separate Stipulation
and Order designed to protect the
viability of the divested assets prior to
their sale. Williams asserts that the
Proposed Final Judgment provides
“virtually nothing” relating to UTC’s
obligations to maintain the Engine
Control Divestiture Assets prior to their
sale, “particularly with respect to
personnel.” It also argues that the
provisions of the Hold Separate
Stipulation and Order are inadequate to
prevent the movement of personnel
away from the divested business.
Williams cites as an example of its
concerns the appointment of Curtis
Reusser, former president of Goodrich’s
Electronic Systems segment, to the
position of president of the Aircraft
Systems business within UTC
Aerospace Systems, in which capacity
he oversees portions of the acquired
Goodrich business that are not subject to
divestiture. Williams claims that, during
his tenure with Goodrich, Mr. Reusser
was directly involved in dealings with
Williams regarding Goodrich’s
performance under its contract, and
with all details of the parties’ business
relationship.

3. Response of the United States

Regarding Williams’s concerns about
the confidentiality of its information in
the possession of the Engine Control
Divestiture Assets, the United States
believes that the protections of the Hold
Separate Stipulation and Order and the
Proposed Final Judgment are sufficient.
Paragraph V.A of the Hold Separate
Stipulation and Order requires UTC to

operate the Engine Control Divestiture
Assets so that the “management, sales,
and operations * * * are held entirely
separate, distinct, and apart from those
of UTC’s other operations.” This
paragraph also specifically requires that
sensitive information relating to these
products be “kept separate and apart
from other UTC operations.” To assert
that customer information will be
accessible by UTC despite these
provisions would require a strained
interpretation contrary to the plain
language of the Hold Separate
Stipulation and Order.?

As for Williams’s assertion that its
confidential information might not be
properly protected against discovery by
potential acquirers of the divestiture
assets, the United States sees no reason
to provide additional protection for this
type of information. In most
acquisitions, the purchaser undertakes a
“due diligence” investigation to confirm
the value of the business that is being
purchased. This investigation
necessarily involves information that is
confidential, possibly including
information relating to the acquired
company’s customers.2 Potential
acquirers who wish to review such
information generally are required to
hold such information confidential,
often signing nondisclosure agreements
that bar dissemination or use of the
information. Williams provides no
reason to believe that such information
is at greater risk of disclosure or
improper use here than in any other
asset sale. The additional degree of
protection apparently sought by
Williams would make the divestiture
process unnecessarily burdensome,
possibly deterring potential acquirers
and thus thwarting the central goal of
the Proposed Final Judgment, which is
expeditious divestiture to a suitable
purchaser.3 Williams also provides no

1In virtually every lawsuit in which it agrees to
a divestiture remedy to resolve the competitive
harm from a proposed acquisition, the United States
enters into a Hold Separate Stipulation and Order
with the merging parties. The language of Paragraph
V.A of the Hold Separate Stipulation and Order is
routinely included in such documents. The United
States is unaware of other instances in which
customers of a divested business have expressed
similar concerns.

21n fact, Paragraph IV.B of the Proposed Final
Judgment requires the defendants to disclose such
information as is “customarily provided in a due
diligence process,” in part to help ensure that the
assets are sold to an acquirer that will maintain
them as a competitive force in the market. However,
the information so provided is “subject to
customary confidentiality assurances.”

3In its Comment, Williams notes that “[tlhe DOJ
may respond that requiring customary
confidentiality assurances pursuant to the due
diligence process is no different than what would
generally apply in the case of any private contractor
of Williams International being sold to a

support for its concern that the
“scrutiny of the DOJ” will somehow
lead to reduced confidentiality
protections, or for its view that the
Proposed Final Judgment might be held
to “take precedence over private non-
disclosure agreements.” Nothing in
either the Proposed Final Judgment or
the Hold Separate Stipulation and Order
suggests any such counterintuitive
outcome. If anything, fear of the
“scrutiny of the DOJ”’—and surely that
of this court—will lead to more
protection of confidential information
rather than less.

Williams need have no concern about
the scope of the review undertaken by
the United States. While the United
States has sole discretion to decide
whether a divestiture to a particular
proposed acquirer meets the objectives
of the Proposed Final Judgment, the
United States’s evaluation includes
consideration of information from
numerous sources, including affected
customers. Information gathered by the
United States during its investigation of
UTC’s proposed acquisition of
Goodrich, including conversations with
dozens of customers, is taken into
account in this evaluation, and new
interviews with customers also are
undertaken. The United States also
considers the financial resources and
business plans of the proposed acquirer,
to ensure that the divested assets will be
maintained as a long-term competitive
force in the market. This is no mere
cursory review. Indeed, after a thorough
evaluation of documentary information,
responses to questions, and information
provided by potentially affected
customers, the United States rejected
the first acquirer proposed by the
defendants for the Engine Control
Divestiture Assets.

Finally, the United States disagrees
with Williams’s assertion that the
Proposed Final Judgment and Hold
Separate Stipulation and Order do not
adequately protect the viability of the
assets pending their sale. As Williams
notes, the Hold Separate Stipulation and
Order contains provisions requiring the
defendants to maintain the viability of
the assets. Paragraph V.D requires
defendants to use ‘“‘all reasonable efforts
to maintain and increase the sales and
revenues of all products produced by or
sold by” the Engine Control Divestiture
Assets, as well as maintaining
promotional, sales, technical assistance,

prospective buyer, and that this level of protection
in the [Proposed Final Judgment] should be
sufficient.” Williams Comment, p.6. That is
precisely the case. Williams provides no
justification for burdening the divestiture process
by giving this information additional protection not
typically provided in due diligence investigations.



22306

Federal Register/Vol. 78, No. 72/Monday, April 15, 2013/ Notices

and other forms of support for the
business. Paragraph V.E requires UTC to
provide sufficient working capital and
lines and sources of credit to maintain
the Engine Control Divestiture Assets as
an economically viable and competitive,
ongoing business. Paragraph V.F
requires UTC to take “all steps
necessary to ensure that the [Engine
Control Divestiture Assets] are fully
maintained in operable condition at no
less than current capacity and sales.”
The requirements of the Hold Separate
Stipulation and Order are sufficient to
mandate a level of support from UTC for
the Engine Control Divestiture Assets,
without being so detailed that the
operation of the assets is encumbered
rather than maintained at its former
level of independence.

As for the concern about the retention
of employees of the Engine Control
Divestiture Assets, the provisions of the
Hold Separate Stipulation and Order are
designed to prevent UTC from stripping
valuable employees from the Engine
Control Divestiture Assets by
transferring them, or soliciting or
encouraging them to move, within UTC.
Section V.J of the Hold Separate
Stipulation and Order bars the
defendants from transferring or
reassigning individuals who have
“primary responsibility” for the
products produced by the assets to be
divested. The interests and desires of
individual employees must be
respected, however, and they cannot be
forced to remain with the Engine
Control Divestiture Assets against their
will.

In the specific case of Mr. Reusser, the
United States was aware of the plan for
his transfer during the negotiation of the
Proposed Final Judgment. Although Mr.
Reusser supervised the Goodrich
organization responsible for products
produced by the Engine Control
Divestiture Assets, he was also
responsible for other Goodrich divisions
producing a wide range of products not
at issue in this case, such as sensors,
integrated systems, and intelligence,
surveillance and reconnaissance
systems.* Therefore, the products of the
divestiture assets were not Mr. Reusser’s
“primary responsibility” as that term is
used in Section V.]J of the Hold Separate
Stipulation and Order, and his transfer
thus is not prohibited.

4Williams also complains that Alan Oak, the Vice
President and General Manager of GPECS, has left
the company. Mr. Oak has retired, and the United
States does not believe it would be reasonable to
require UTC to persuade Mr. Oak not to do so.

B. Joseph C. Jefferis
1. Summary of the Comment

Mr. Joseph C. Jefferis identifies
himself as a “former Goodrich
Corporation Risk and Control Specialist
with Sarbanes-Oxley responsibilities,”
who served in that capacity from
September 2003 to June 2007, when he
was “terminated.” He states that he filed
for whistleblower status with the U.S.
Department of Labor in August 2006.

In his comment, Mr. Jefferis recounts
several incidents that he says he raised
with the Department of Labor relating to
Goodrich’s conduct, including
allegations relating to the Foreign
Corrupt Practices Act, insider trading,
price-fixing and collusion, and
accounting irregularities. One allegation
that appears to be of particular interest
to Mr. Jefferis relates to a “Community
Action Alert” and ““a series of dormant
alternative fuel cell patents.” Mr. Jefferis
expresses concern that “dormant patent
information I obtained during the
secretive ‘Community Action Alert’
scheme that [a Goodrich representative]
engaged me in was given to United
Technologies unbeknownst to Goodrich
Corporation shareholders and the
positive outcome of the scientific
studies of the patent information I
provided resulted in the favorable terms
of the merger agreement.” He further
alleges that various financial
institutions might have been misled
about certain licenses in approving
financing for the acquisition, and
appears to state that the acquisition of
Goodrich by UTC will create a
monopoly “around this technology.”
Mr. Jefferis summarizes his allegations
as follows:

It is my worry and concern that a combined
Goodrich Corporation and United
Technologies poses significant risks to
national security given their history of export
compliance violations, the unresolved export
compliance issues I raised, the corporate
espionage I may have engaged in, the bizarre
handling of my reporting accounting
concerns to the external audit firm, the
perjury of [the Goodrich representative], the
secrecy surrounding the Community Action
Alert patents, and now the ‘reinvention’
using the prior art information.

2. Response of the United States

The Proposed Final Judgment is
designed to remedy the competitive
concerns raised by the acquisition of
Goodrich by UTC, as alleged in the
Complaint. Most of Mr. Jefferis’s
complaints do not relate to the likely
competitive effect of the acquisition. Mr.
Jefferis may be concerned, in part, about
a possible monopoly in a certain fuel
cell technology. Even so, the United

States found no evidence that the
acquisition of Goodrich by UTC would
have an anticompetitive effect in fuel
cells; therefore, the Complaint contains
no such allegation. Mr. Jefferis’s
complaint is thus beyond the purview of
this proceeding.

IV. Standard of Judicial Review

The APPA requires that proposed
consent judgments in antitrust cases
brought by the United States be subject
to a sixty-day comment period, after
which the court shall determine
whether entry of the Proposed Final
Judgment ““is in the public interest.” 15
U.S.C. 16(e)(1). In making that
determination in accordance with the
statute, the court is required to consider:
(A) the competitive impact of such judgment,
including termination of alleged violations,
provisions for enforcement and modification,
duration of relief sought, anticipated effects
of alternative remedies actually considered,
whether its terms are ambiguous, and any
other competitive considerations bearing
upon the adequacy of such judgment that the
court deems necessary to a determination of
whether the consent judgment is in the
public interest; and
(B) the impact of entry of such judgment
upon competition in the relevant market or
markets, upon the public generally and
individuals alleging specific injury from the
violations set forth in the complaint
including consideration of the public benefit,
if any, to be derived from a determination of
the issues at trial.

15 U.S.C. 16(e)(1)(A)—(B). In
considering these statutory factors, the
court’s inquiry is necessarily a limited
one as the government is entitled to
“broad discretion to settle with the
defendant within the reaches of the
public interest.”” United States v.
Microsoft Corp., 56 F.3d 1448, 1461
(D.C. Cir. 1995); see generally United
States v. SBC Commc’ns, Inc., 489 F.
Supp. 2d 1 (D.D.C. 2007) (assessing
public interest standard under the
Tunney Act); United States v. InBev
N.V./S.A., 2009-2 Trade Cas. (CCH)
976,736, No. 08-1965 (JR), 2009 U.S.
Dist. LEXIS 84787, at *3 (D.D.C. Aug.
11, 2009) (noting that the court’s review
of a consent judgment is limited and
only inquires “into whether the
government’s determination that the
proposed remedies will cure the
antitrust violations alleged in the
complaint was reasonable, and whether
the mechanisms to enforce the Final
Judgment are clear and manageable”).

As the United States Gourt of Appeals
for the District of Columbia Circuit has
held, under the APPA, a court
considers, among other things, the
relationship between the remedy
secured and the specific allegations set
forth in the government’s complaint,
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whether the decree is sufficiently clear,
whether enforcement mechanisms are
sufficient, and whether the decree may
positively harm third parties. See
Microsoft, 56 F.3d at 1458-62. With
respect to the adequacy of the relief
secured by the decree, a court may not
“engage in an unrestricted evaluation of
what relief would best serve the
public.” United States v. BNS, Inc., 858
F.2d 456, 462 (9th Cir. 1988) (citing
United States v. Bechtel Corp., 648 F.2d
660, 666 (9th Cir. 1981)); see also
Microsoft, 56 F.3d at 1460-62; United
States v. Alcoa, Inc., 152 F. Supp. 2d 37,
40 (D.D.C. 2001); InBev, 2009 U.S. Dist.
LEXIS 84787, at *3. Courts have held
that:

[tIhe balancing of competing social and
political interests affected by a proposed
antitrust consent decree must be left, in the
first instance, to the discretion of the
Attorney General. The court’s role in
protecting the public interest is one of
insuring that the government has not
breached its duty to the public in consenting
to the decree. The court is required to
determine not whether a particular decree is
the one that will best serve society, but
whether the settlement is “within the reaches
of the public interest.” More elaborate
requirements might undermine the
effectiveness of antitrust enforcement by
consent decree.

Bechtel, 648 F.2d at 666 (emphasis
added) (citations omitted).5 In
determining whether a proposed
settlement is in the public interest, the
court “must accord deference to the
government’s predictions about the
efficacy of its remedies, and may not
require that the remedies perfectly
match the alleged violations.” SBC
Commc’ns, 489 F. Supp. 2d at 17; see
also Microsoft, 56 F.3d at 1461 (noting
the need for courts to be “deferential to
the government’s predictions as to the

5Cf. BNS, 858 F.2d at 464 (holding that the
court’s “‘ultimate authority under the [APPA] is
limited to approving or disapproving the consent
decree”); United States v. Gillette Co., 406 F. Supp.
713, 716 (D. Mass. 1975) (noting that, in this way,
the court is constrained to “look at the overall
picture not hypercritically, nor with a microscope,
but with an artist’s reducing glass”). See generally
Microsoft, 56 F.3d at 1461 (discussing whether “the
remedies [obtained in the decree are] so
inconsonant with the allegations charged as to fall
outside of the ‘reaches of the public interest’ ).

effect of the proposed remedies”);
United States v. Archer-Daniels-
Midland Co., 272 F. Supp. 2d 1, 6
(D.D.C. 2003) (noting that the court
should grant due respect to the United
States’ prediction as to the effect of
proposed remedies, its perception of the
market structure, and its views of the
nature of the case).

Courts have greater flexibility in
approving proposed consent decrees
than in crafting their own decrees
following a finding of liability in a
litigated matter. “[A] proposed decree
must be approved even if it falls short
of the remedy the court would impose
on its own, as long as it falls within the
range of acceptability or is ‘within the
reaches of public interest.”” United
States v. Am. Tel. & Tel. Co., 552 F.
Supp. 131, 151 (D.D.C. 1982) (citations
omitted) (quoting United States v.
Gillette Co., 406 F. Supp. 713, 716 (D.
Mass. 1975)), aff’'d sub nom. Maryland
v. United States, 460 U.S. 1001 (1983);
see also United States v. Alcan
Aluminum Ltd., 605 F. Supp. 619, 622
(W.D. Ky. 1985) (approving the consent
decree even though the court would
have imposed a greater remedy).
Therefore, the United States “need only
provide a factual basis for concluding
that the settlements are reasonably
adequate remedies for the alleged
harms.” SBC Commc’ns, 489 F. Supp.
2d at 17.

In its 2004 amendments to the
Tunney Act,® Congress made clear its
intent to preserve the practical benefits
of utilizing consent decrees in antitrust
enforcement, stating “‘[nJothing in this
section shall be construed to require the
court to conduct an evidentiary hearing
or to require the court to permit anyone
to intervene.” 15 U.S.C. 16(e)(2). The
language wrote into the statute what
Congress intended when it enacted the

6 The 2004 amendments substituted the word
“shall” for “may’” when directing the courts to
consider the enumerated factors and amended the
list of factors to focus on competitive considerations
and address potentially ambiguous judgment terms.
Compare 15 U.S.C. 16(e) (2004), with 15 U.S.C.
16(e)(1) (2006); see also SBC Commc’ns, 489 F.
Supp. 2d at 11 (concluding that the 2004
amendments “effected minimal changes” to Tunney
Act review).

Tunney Act in 1974, as Senator Tunney
explained: “[t]he court is nowhere
compelled to go to trial or to engage in
extended proceedings which might have
the effect of vitiating the benefits of
prompt and less costly settlement
through the consent decree process.”
119 Cong. Rec. 24,598 (1973) (statement
of Senator Tunney). Rather, the
procedure for the public-interest
determination is left to the discretion of
the court, with the recognition that the
court’s “‘scope of review remains
sharply proscribed by precedent and the
nature of Tunney Act proceedings.”
SBC Commc’ns, 489 F. Supp. 2d at 11.7

IV. Conclusion

The United States continues to
believe that the Proposed Final
Judgment, as drafted, provides an
effective and appropriate remedy for the
antitrust violations alleged in the
Complaint and that the Proposed Final
Judgment therefore is in the public
interest.

The United States will move this
Court to enter the Proposed Final
Judgment after the comments and this
response are published in the Federal
Register.

Dated: February 12, 2013.

Respectfully submitted.

Kevin C. Quin, Esquire,

United States Department of Justice,
Antitrust Division, Litigation II Section, 450
5th Street NW., Suite 8700, Washington, DC
20530, Phone: (202) 307-0922, Fax: (202)
514-9033, kevin.quin@usdoj.gov.

BILLING CODE 4410-11-P

7 See United States v. Enova Corp., 107 F. Supp.
2d 10, 17 (D.D.C. 2000) (noting that the “Tunney
Act expressly allows the court to make its public
interest determination on the basis of the
competitive impact statement and response to
comments alone’’); United States v. Mid-Am.
Dairymen, Inc., 1977-1 Trade Cas. (CCH) ] 61,508,
at 71,980 (W.D. Mo. 1977) (“Absent a showing of
corrupt failure of the government to discharge its
duty, the Court, in making its public interest
finding, should * * * carefully consider the
explanations of the government in the competitive
impact statement and its responses to comments in
order to determine whether those explanations are
reasonable under the circumstances.”); S. Rep. No.
93-298, 93d Cong., 1st Sess., at 6 (1973) (“Where
the public interest can be meaningfully evaluated
simply on the basis of briefs and oral arguments,
that is the approach that should be utilized.”).
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Pursuant to- 15 U.8.C. § 16(b); Williams International Co., LLC (*Williams International”
or “Williams™)), by and through its unde;&igmﬁ counsel, subrmits its Comments to the Proposed
Final Judgment (PFI}, filed m the above-captioned case on July 26, 2012,

INTRODUCTION

Williams Tnternational has been an interested third m}f throughout the investigative
process conducted by the Department of Justice (DOJ) and the European Commission (EC)
regarding the proposed acquisition of Goodrich Corporation (Goodrich) by United Technologies
Corporation (UTC). Indeed, Williams International was in close contact with both DOJ and the
BC and submitted substantial information at the request of those bodies.

Williams International is a manufacturer of small aireraft turbine engines; In 2001, it
entered into a Long Term Agreement (LTA) with Goodrich Pump & Engine Control Systems,
Inc. (GPECS), a wholly owned subsidiary of Goodrich. The LTA called for Goodrich to design
and produce a line of engine control systems, to perform to speéiﬁsatimzs required by Williams
International, for use in various of its small aircraft engines. The specific engine control systems
required by Williams International are in the nature of Full Authority Digital Engine Controls
(FADEC), comprised of a Fuel Delivery Unit and Electronic Control Unit,

As discussed in DOJ's Complaint and Competitive Impact Statement filed in this case,
there are an extremely limited number of companies capable of producing custom FADEC
systems of the type required by Williams International. At this point, GPECS may, in fact, be
the sole viable source of FADEC systems available to Williams International, at least for the next
35 years, which is the amount of time needed to gear up and gain necessary approvals foranew
producer. Due to the fact that UTC is a direct competitor 1o ‘Williams International in the

manufacture of small aircraft engines, its proposed acquisition of Goodrich and its GPECS

[ %]
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subsidiary raised serious concerns for Williams International regarding the likely impact of the
acquisition on both the pricing and continued availability fo Williams International of GPECS
FADEC systems.

Initially, Williams International indicated 1o DOJ and the EC that it was opposed to the
proposed merger, based on its concers that a viable solution to the antitrust concerns raised by
the merger could not be adequately addressed and remedied were the merger to beapproved.
While the PEI does not completely eliminate Williams International s concerns, it does appear to
be a thoughtful, good faith attempt to deal with those concerns. Nonetheless, there are still a
simber of discrete issues that Williams International believes the PFJ does'not fully and
adequately address, and as to which Williams International feels the need to comment and
submit proposed revisions of the PFI for DOY's and the Court’s consideration.

Discussed below are the three remaining primary areas of cobcern, First, is the concern
that the PFJ does not appear to fully protect the confidential and proprietary information of some
Goodrich customers, such as Williams International, through the process of divestiture of the
Engine Control Divestiture Assets (ECDA), which include GPECS.

Second, Williams Intemational is concernad that the process for vetling and approving
potential acquirers of the ECDA does not contemplate the input of any of the customers of the
Goodrich ECDA, and is lefi to the sols dis&;reﬁmz of DOJ. Clearly, the customers, including
engine manufacturers, who rely on GPECS, have the direct experience with the marketplace and
the greatest knowledge of the technical aspects of the products involved. Thus, their input is
critical to finding an acquirer of the ECDA which is both able and willing to continue the

operations at an adequate long-term level.
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Finally, Williams International is concerned that GPECS may not be maintained during
the divestiture process at a satisfactory level of operations pending its divestiture, as key
personnel leave the company — some to transfer to the UTC side of operations — and that UTC
hag o substantial incentive o Tnvest inmaintaining OPECS’s performance levels, other than to
meet the bare minimums required by the PFJ. These points are discussed in more detail, as

follows.

The DOJ expressly acknowledges in its Competitive Impact Statement (CIS)at 12:
An BOS. including the FADEC, is designed and developed to mest the specific
performance requircments of the particular engine on which it will be installed.

As a result, the BCS supplier hias insight into the design and cost of notonly its
ECS, but also the customer’s éngine. ECS suppliers that provide the application
software also have access to competitively sensitive confidential business
information about the fuel efficiency and performance principle around which the
customer’s engine is designed.

V Recognizing the highly sensitive and confidential nature of customer information
possessed by the BCS supplier, one would have expected that the PRI would include substantial
provisions to protect such information from being divulged in any manner by Goodrich to either
(HUTCor(2) a p‘otenﬁalﬁc:quirm of the divestiture assets to whom a given customer of
Goodrich may not want its proprietary information divulged. The reason for the first safeguard
js-obvious, at least in the case of Williams International, UTC isa direct competitor of Willimns
and must be prevented from obtaining any confidential Williams information. The second
safeguard is justified by the fact that an ECS customer, such as Williams, has no way of knowing

which companies may be seeking to acquire the divestiture assets, nor, of course, which

company will ultimately acquite them.
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It cannot be left to the discretion of the DOJ, Goodrigh, or anyone glse; to determine to
whom Williams Intetnational’s confidential information is to be givsn, The potential and/or
actual acquirers may include companies that Williams perceives as actual or potential

competitors in some respect, or simply as companies that could ever be capable of meeting

< Williams International’s needs. Further, the actual Acquirer may be a company with which

“Williams International (or another BCS custonser) may decide, for whatever reason, that it does

not wish to do business. Therefore, there needs to be an unbreachable firewall around customer
confidential information that will prevent it from reaching UTC or any potential acquiter, absent
the express written authorization of Williams International (ot other similarly situated ECS
customers},

The documents promulgated by DOJ do not appear to provide for that level of protection.
The Hold Separate Stipulation and Order, as it relates to the Engine Control Divesﬁiure Assels,
states-only, as relevant to protection of cenﬁdaﬁﬁal information:

UTC shall take all steps necessaty to ensure that.. . . (3) the books, records,

campetitively sensitive sales, marketing, and pricing information, and decision-

making conceming design, development, manufacture, servicing, distribution,

vepair and sales of Engine Control Products will be kept separate and apart from

UTC's other operations:
Hald Separate Stipulation and Orderat 11. This provision does not make clear that it relates to
information other than Goodrich’s own infamﬁtiem Neither does it specifically include
information relating to the customer’s specifications, designs, plans, ete. relating to their engines
other than, possibly, relating to Goodrich’s “decision-making concerning, design, development,
[ete.] of Engine Control Products.” Documents relating to Goodrich’s decision making may not
comprise the same set of documents as those subsuming a customer’s confidential information.

This section provides little comfort that Will jams International’s confidential information would
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not reach the hands of UTC. Moreover, it in no way specifically limits the divelging of
taformation to any third parties otherthan UTC, such as potential acquirers of the divestiture
assels.

The PFI fares little better in protecting sensitive customer information. First, the PFT
makes ¢lear that the Engine Control Divestitire Agsets to be provided 10 the Acquirer include
intangible assets such as all “contractual rights”; “technical information™; “blueprinis’;
“designs™; “design protocols”; “specifications for materials . . parts and devices™; “rescarch data
concerning historic and current research and development efforts™; ete. This would appear to
subsume confidential customer information falling within these and other relevant categories.
See PFJ, Definition M, at 4.

The PFJ further provides that:

Defendants shall offer to furnish to all prospective Acquirerts; subjectto

cistomary confidentiality assurances, all information and documents relating to

the [ECDA] customarily provided in a due diligence process except such

information or documients subject to the attomey-¢lient privilege of work-product

‘doctrine.

See PIF IV.B. at 11.

First; it is unclear that this section refers to information other than Goodrich confidential
information. Moreover, even if it were interpreted to apply to customer confidential information,
the generic reference to “customary confidentiality assurances” is woefully inadequate. There
appears to be no other reference to confidentiality concerns in the PFJ.

- The DOJ may respond that requiring customary confidentiality assurances pursuant to the
due diligence process is no different than what would generally apply in the case of any private
contractor of Williams International being sold to a prospective buyer, and that this level of

protection in the PFJ should be sufficient. The divestiture in this case, howéver, is not a simple,
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private, free market transaction. The divestiture will be governed by the PFJ, and subject to-the
direct serutiny of the DOJ, as the body with powet to approve or object to any proposed
divestiture: Due to-the authority of the Final Judgment, which may take precedence over private
non-tHeclosure agreements, as well as the power of thaj DOJ with regard to all proposed
acquisitions, the PFJ should contain a belt and suspenders provision that clearly, in its own right,
provides substantial safeguards against the divulging of customer confidential information,

Given the critical sensitivity of the typeof information that would comprise customer
confidential information in the context of aircraft turbine engines and components thereof,
ineluding ECS, and recegmging that once that horse is let out of the batn it is too late to elose the
gate, ntmost care must be taken o ensure that each customer has the absolute ability to determine
the extent 1o which any of its confidential information is divuiged, and to whom.

Proposed Revision: The PFJ should clearly state that no castomer
confidential information is to be provided to (1) UTC or (2) any potential or actual
acquirer of the ECDA, without the express written consent of the customer (to be obtained,
in the ease of (2), after the customer is informed of the identity of the potential or actual

acquirer to whom the confidential information is proposed to be divulged).

2 Selection of an Appropriate Ac ufrér{

The PFJ provides for Defendants to seek out potential acquirers of the ECDA that are
“aeceptable to the United States, in s sole discretion™ See ¢, o, PFJ sec. VAL at 10,
The PFI also provides the protocol for approval of an Acquirer, by which UTC will provide
notice to DOJ, along with material information, and DOJ will then either approve or object to the-

divestitire, Only DOJ, or UTC (under limited circumstances where a Divestiture Trustee has
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designated an Acquirer), has the right to object fo consummation of the divestiture. See PFJ see.

VI at 33:34.

The DOJ has recognized, however, that the market for the production of Engine Control
Systemy is an extremely limited one. As observed in the CIS, there are only three producers of
RS for large aircraft turbine engines. See C18at 20. Although not explicitly stated in the CI8,
the number of producers of BCS for small aiveraft turbine engines is alécs extremely mﬁailg
approximately four in mumber, including Goodrich (aﬁd one of which s owned by UTC and is
therefore a non-viable source for Williams International).

Tt is also well established that ECS are an essential component of all aircraft turbine
engincs, T ig therefore critical to select an Acquirer of the ECDA that will remain a committed
manufacturer éf FECS and will maintain GPECS as a fully viable producer of ECS, at the very
Jeast over the vears that would be ieq&ireé for Williams to gear up an alternate source of ECS.

Under these circumstances, to place the decision as to the i&e;;ﬁty of the Acquirer-of the
ECDA solely inthe batids of DGL with no input from the engine manufacturers who will
critically rely ugm the products and services of the Acquirer, seems (o be taking unwarranted
risks as to ﬁw ongoing stability and viability of the market for préducﬁnn of ECS.

The PFI states that the DO will Seek an Acquirer that “in the United States’s sole
judgment, has the intent and capability . . . of competing effectively . ..” in the Engine Control
Products market. PETat 17, Mete fitent and capability, however; do not necessarily translate
into an actial Imngatenﬁ commitment to the murket. There appears to be nothing in the PFJ that
astz&::ﬁ:;ha& any parameters for the DOJ to ascertain the actual likelihood of the proposed
‘Acquirer becoming a suitable long-term business partner of the few engine manufacturers who

will be divectly affected by the acquisition.
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Given the depth of knowledge of the aircraft engine manufacturers ~ both as to their own
needs and the science of aircraft engine design and production in general — it seems imprudent fo
exclude them entively from the process of vetting a prospective acquirer of the ECDA, who will
in all likelihood become their de facto future supplier of ECS, given the lack of elasticity in the
market.

Proposed Revision: The PFJ should be modified to provide for input from the
aireraft engine manufacturers into the process for approving an Acquirer of the ECDA, ﬁi
help ensure the selection of an Acquirer that will be an acceptable long-term supplier and

business pariner of the aircraft engine manufacturers,

Divestiture

As discussed in the previous section, and as noted repeatedly by the DOJ, it is essential to
maintain the ongoing viability of the ECDA, and its ability to operate at least at the same level as
it did pre-mcrger, 50 as not to deprive the aircraft turbine engine manufacturers of the ability to

obtain ECS in the coming years, at least until alternate sources can be established.  The PFI,

‘while, including many provisions related to UTC providing assistance and transition services to

the ultimate Acquirer, contains virtually nothing relating to the level at which UTC must
maintain the ECDA prior fo the divestiture, particularly with respect to personnel.

The Hold Separate Stipulation and Order provides some very general requirements for
UTC to miaintain the quality of the ECDA. These include Sections V.(D) and V.(F), which
require respectively that UTC “use all reasonable efforts to maintain and increase the sales and
revenues of all products produced by or sold by the [ECDA]” . .. including the maintenance of

current support levels in various areas (Sec. V.(D)) and that “UTC shall take all steps necessary
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to ensure that the [ECDA] are fully maintained in operable condition at no less that current
capacity and sales. .. " (Sec. V. (F)

Whereas these provisions are extremely general and susceptible of subjective
interpretation, with regard to employees and personnel of the ECDA the Hold Separate Order is
more detailed, providing in Section V.(J):

Defendants’ employees with primary responsibility for the design, development,

manufocture, marketing, sérvicing, distribution, repair andior sale of any of the

products produced with the [ECDA]. .. shall not be transferred or reassigned to

other areas within Goodrich or UTC, except for transfer bids initiated by

employees pursuant to Defendants’ regular, established job-posting policy.

Defendants shall provide the United States with ten calendar days” notice of such

transfer. .. .

Despite the seeming protections this section affords against the transfer of key
GPECS personnel within UTC, Williams International recently learned that Curtis
Reusser, the President of GPECS {see Exhibit A, printout from Connecticut Secretary of
State database) has been transferred within UTC to become President of UTC’s Alrcraft
Systems Group. (See Exhibit B, aticle showing organizational hierarchy of UTC.)

This being the sase, it clearly supgests that both UTC and DOJ (if it was given the i(}
days’ notice provided for in Se@:ﬁ&n V.(3)) do not consider the transfer of the individual who is
the President of both GPECS and of the Goodrich Segment subsuming GPECS to fall within the
purview of the restrictions of Section V.(J). This is a highly problematic interpretation of
Seetion V.{)), particularly considering that Curtis Reusser was directly involved in
communications and discussions with Williams International regarding alleged failures of
GPECS to perform s&ﬁéfacmriiy under the parties” Contract, as well as with all details of the
parties’ business relationship, including commercial and technical issues. This is precisely the

type of individual that the Hold Separate Order and the PFJ should be concerned about moving

10
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into a leadership position in UTC’s Aireraft Systems Group, It raises the obvions concern that
UTC’s porting over personnel — including the highest level personnel — from the Goodrich side
to the UTC side of operations will increase the likelihood of customer confidential information
and trade secrets being divulged to UTC. Apparently, howevet, the DOJ does not read that
concern into those documents.

The illusory nature of the protections of Section V(1) are further amplified by the carve-
out to the proscription regarding transfer of key personnel; specifically, the exemption for
stransfer bids initiated by employees pursnant fo Defendants’ regular, established job-posting
policy.” This clause is an invitation to UTC to evade provisions of Section V.(J) simply by
posting jobs on the UTC side of operations internally, and then having Goodrich personniel put in
transfér bids for those jobs. Itisa gaping loophole that completely eviscerates the presumed
profectionsof ‘Smﬁ{m V(7). and which would permit UTC to raid the GPECS employee roster
and deplete it of its critical personnel. This would not only render GPECS non-viable, but would
also port over to UTC employees with intimate knowledge of the Williams International projects
and pmdx‘mﬁ Being worked anby GPECS. This cannot be the intended consequences under the
PFJand Hold Separate Order, but it clearly appears to be the unintended consequences.

Finally, neither the PFJ fior the Hold Separate Order impose any obligations whatsoever
upon UTC or GPECS to attempt to retain personnel who might be inclined to leave the company
during the petiod pending divestiture. For example, Williams International has learned that-Alan
Oak, the Vice President and General Manager of GPECS, is leaving his position with the
company. No information is known to Williams International as to whether the Defendants
made any attempt, including the use of economic incentives, to tetain Mr. Oak. The

dépopulating of the Goodrich organizational chart at the highest levels may be in UTC’s interest,

i1
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but it is ﬁiear}y not in the interest of maintaining GPECS as a viable producer of engine control
systems going forward. A sale of the physical assets of the ECDA without the necessary
personnel to cffectively run the company will not protect the arket, other than in the most
illusory sense.

Proposed Revision: First, the PRJ and Hold Separate Order should be modified to
stri(::ﬂy prohibit UTC from transferring Goodrich personnel to the UTC side of operations
* prior to the divestiture of the ECDA.  Second, UTC should be required to use all
commercially reasonable efforts, including economie incentives, to retain the Goodrich
ECDA staff, particularly in the eritical administrative and technical areas, pending
divestiture.

CONCLUSION

While the Proposed Final Judgment has the potential to effectively address most of the
isstos with which the DOJ was concerned, as regards the UTC/Goodrich merger, the PFJ (and
documents ancillary thereto) leave a number of issues inadequately addressed and remedied. For
all the reasons stated above, the Court should require the Proposed Final Judgment to be
amended in accordance with the three Proposed Revisions recommended herein by Williams

International.

Date: September 12, 2012 RB?M submitiad,
. / VN

Peter M. Falkenstein

Scott R, Torpey

JAFFE RAITT HEUER & WEISS, P.C.
201 8. Main St.; Suite 300

Ann Arbor, Michigan 48104

{734y 2224776
plalkenstein(@jaffelaw.com
storpey@jaffelaw.com
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TCERTIFY that on September 12,2012, Iserved a copy of the foregoing
docurent on the following; by depositing & copy with Federal Express for
overnight delivery to:

Maribeth Petrizzi

Chief, Litigation T Section, Antitrust Division
11,8, Department of Tustice:

Suite 8700

450 Fifth 8, N.W.

Washington, ILC. 20530

Date: September 12, 2012 BY: ey sedn. Delesesy
) L aequeling Delevie
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UTC - Curtis Reusser

Yofl

ABTULITE = Execuive Lostiedp

Curtis Reusser, President, UTC Aerospace Systams = Alreraft Systems.

Cartis Rsser became of he Alrcratt buglness WUTC

Aaranpacs Sy&m& m July 28, 22, ressmkm Al Boliomans, President ACEU of

o he Alrralt hes
Alr Managons

E
Systanse, mwm. Lamdana; Bew Pmpa(&ar Systars and Whaols & Brakes.

Pricr 1o s vole, e was prasident of the Bloctronis Systams siadeglc businses unl st
the Gooddch Comoralion. Revsser julned Gooddoh i 1988 whon facquleed
TRAMOD, whars bt wan mensger of Engineering. He held foled of lncressing

reponsibli i € mm and (MR

boftry = of ich MG Burops based in the UK,

He mtum:ad To i LS, w et st g 3 Brodutt and Prosess

Drofaiion al the company's Aemimﬁﬁnres divislon n 1998,

Hewasap i cd the fivers divinion Bn 2302 snd was piamed
Elochanis Sy F00T, Prior o Jolaing ich, Reusewr

wirked in engineering roles 8t Genemi Dyrweicn aid Hoath Tecns,

Reussw heddy @ ¥ dogree i g dagrs T lhe unmmsty

EY i i froavi the of San
Bmgis, Cabfomis,
BAGK

htp/fwww.atecom/About+U T C/ExecutivetL eadership/Curbist Keusser

9712/2012 922 AM
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Welcome to UTC Aere-mace Systems! o Page 1 of 2

Having trouble reading this emall? Click here for web version

UTE Aerospacs Systems

1 Dear va%ued custome

I am pleased to announice that United Technologies Corp: has completed its acqu sztron of
Goodrich Corp.and combined it with Hamilton Sundstrand to create UTC Aamspax:&
Systerns. We will provide innovative solutions, the highest-quality systems and services;
and ensure sverything we deliver is backed by global, world-class custormier supports At
the heart of our new organization 18 a deep commitment to putting customers first, Here |

is & high level view of our new organization, 3

- AU Propulsiond Asrospase Systams
Alain Balismare
Presidert B 000
: | i I
L Powsr Conbiok & Aletratt Seslems TG Aernspets Sushenis UTC Amepioe Sibleme
Seasuip Syshens: T Reusser Cugtermes Sewvize OE Awspace Custonmrs &
Makes Damie Prsided Cindy Bgrotovict Susiness Duvslopmient
g Frasident Prgsitiind vl Canriois
- BlecitinSyslans Aeroshivchies m
Engine Componenty AntuatisoSysiens
Engle & Cantrol Systems mmﬁemﬁym
Fire Peobichion Syshend
SR Systens umm«ym
Beneors&integratad Dyshore Propelers,
Spacs Sypstams Wheels § Beahey

UTC Aerospace Systems operates through two business segments: Alrcraft Systems and
Power, Controls & Sensing Systems, The Alrcraft Systenys segment is fed by Curtls
Reusser and the Power, Controls & Sensing Systems segment i led by Mike Dumals.
Customers in both segments are supported by a global, 24/7 Customer Service
grganization, led by Cindy Egnotovich. Each segment will have a Customer Service leader
with responsibility for overall performance and execution - Paul Snyder for Alveraft
- Systems-and Jim Patrick for Power, Controls & Sensing Systems. Relstionships with OE
mstomam will be handled by an Aerospace Customers & Business Development tearm led
by Jack Carmola.

As we transition to & combined grganization, our goal is to pravide world-class support
and also ensure that our customers axperience no disruption. With this In mind, you will
not see any immediate change to your existing polnts of conptact.

N

What does this mear to you?

Presently; the Customer Response Center will remain the focal point for all ADG
and technical support inquiries for Hamilton Sundstrand products and services,

http://utas.createsend2.com/t/ViewEmail/r/2FAF9ACE15D4C3F2/ 9/12/2012
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Welcome to UTC Aere~mace Systems! Page 2 of 2
§f while the Goodrich 24-7 service will remain the focal point for AOG exchange and |
& critical spares requirements for Goodrich products and services:
Custamers should continue to Lise the myHS and Goodrich Customer Portal

systems to search for parts 8nd checl order status,

“Your current Goodrich and Hamiltorn Sundstrand customar support teams will be
warklng with you throughout the transition to answer your gquestions.

We look forward to bullding upon our partnership with vou and hope vou share our
enthusiasm sbout the company’s exclting future. For more information we Invite
you to visit www.ultcaerospacesystems.com

Themk you for your business and we look forward to continulng ta offer yau the best
. quatity products and the highest level of service in our Industry.

Sincarely,

Cindy Egnotovich

President )

Customer Service
UTC Aerospace Systems

Please rate this communieation.

Thig emall, including shtachments, & privale and ponfidential, IF vou have repeived ihis emall n arror please nofify th serder and
delate it from your system, Emails are nol secure and may contiin virgses. No labilty sso be accepted for viruges thal might be
frangferad by this emall or any stlachment,

UTC Asrpspace Svslems
A Coliseum Centre
2730 W Tyvola Rd.
Charlotte, NO-28217

H you do notwish fy recisive any urther informiation unsybseribe hors,

http:/futas.createsend2.com/t/ ViewEmail/t/2FAF9ACE15D4C3F2/ 9/12/2012
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Commercial Recording Division

httpr/Awww.concord-sots. et goviCONCORDY Publiclnquiry tewd=97...

Business lnguiry

Business Inquiry Details

Business Name:

Business Address.

Citizenship/State Ine

Business Type:
Date inc/Reglster:

Commence Business
Dates

Principals
Name/Title:

Kitd R. DELLINGER
ASSISTANT
SECRETARY

MICHAEL G.
MCAULEY VICE
PRESIDENT AND
TREABURER

CURTIS €. REUSSER
PRESIDENT

Business Summary

GOODRICH PUMP & ENGINE

£ vome  Grap

CONTROL SYSTEMS, INC. Business ld: 0782174
CIO GOQDRICH
CHARTER OAK BOULEVARD, Mailing Address: CORPORATION, 2730 WEST
WEST HARTFORD, CT, 08110 Hng * TYVOLA ROAD, CHARLOTTE,
NC, 28217
Forelgn/DE Last Report Year: 2011
Stock Bysiness Status?  Active
AR Names in'State of GOODRICH PUMP & ENGINE
Apr 22, 2004 INC: CONTROL SYSTEMS, INC.
Apr 22, 2004
Business Address: Residence Address:

2730W TYVOLA ROAD,
CHARLOTTE, NG, 28217

2730 W. TYVOLARD,;
CHARLOTTE, NC, 26217

Z730W TYVOLA RD,, NONE,
NONE, CHARLOTTE, NC, 28217

Agerit Name: CT CORPORATION SYSTEM

2730 W TYVOLA RD;, CHARLOTTE, NC, 28217

2730 W TYVOLA RD., CHARLOTTE, NC, 28217

2730 W, TYVOLA RD., NONE, NONE,
CHARLOTTE; NC, 28217

Agent BUSiness e sORPORATE CENTER, HARTFORD, CT, 08103-3220

Address.

Agent Residence NONE

Address:

tofl

[ View Filing History | | Vi:ew Name History | | View Shares |

9122012 8:33 AM



Federal Register/Vol. 78, No. 72/Monday, April 15, 2013 /Notices

22327

Case 1:12-cv-01230-RC Document34-1 Filed 03/21/13 Page 2001220

Joseph C. Jefferis (CPA- Inactive & CTP ~ Inactive)
648 Woods Road
Dayton, Ohio 45419

September 18, 2012

Maribeth Petrizzi

Chief, Litigation H Section

Anti Trust Division

US Department of Justice

450 East Fifth Street N.W., Suite 8700

Washington, D.C. 20530

HE: Public Interest: Case No. 1;:12:CV-01230-RC United Technologies & Goodrich Corporation Merger

Slomission U iva appendicds Gewd- Ceeilied vl g tg/;::

#0015 70,0000 ‘nggﬁ’?qa&:
Please mns;&er the facts arui insuie mfarmam ;}reseemed i

s wmment le’c:sr as yau eva uate the

the subm;ssmns of athegg;wiﬁ pmgnde ymx wﬁhthe §nfsrmatmn yeu ne "to pmtect the mtef‘ests of US&
citizens. FEA A S B ;

You may not have had access to all the current activities, inside information, immedia‘te concerns, and
risks which this newly combined global military industrial complex company creates. - | have a unique
*Insider” perspective as a former Goodrich Corporation Risk and Control Specialist with Sarbanes-Oxley
compliance responsibilities and as a citizen concerned who s active inthe c:emmunir‘ty and willing to take
action'when alerted, Frommy. perspective t this me;ger creates an s tssue of national security and prasents
potential troubles safeguarding the assets :md inte uai pmmﬁ:y of ’ché Uméaé‘ Statéegbvernment::
This letter will detail.my agtions over the past sgveral years as 1 ati:empt to bring somé disturbing facts
nto the disinfectant of US& glayiig}xt  for evaluation, The i rmatmn i this letter and its appendices may
give you new information: xegarémg the ex:stence Qf eerta N :swptwa tachmmgles whmh ﬁmw ﬂreate
additional new, immediate, and pressing aats*mmpeﬁﬁve cireumstances. ’ :
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Case L:112-cv-01230-RC Document34-1 Filed 03/21/13 Page 2101220

Background and Details

Goodrich Corporation entered into a consent agresment with the US Department of State Bureau of
Political-Military Affairs In March 2008 for violating International Traffic in Arms Regulations (ITARL In

Juhe 2012 United Techniologies pleaded guilty to crimes related to the export of software US,

Department of State Bureau of Pé&iﬁaai—;‘sﬂilitaw Affairs says was used by China o develop China's first
modern military attack helicopter. These two lapses in judgment related to national security issues

shiould be weighed in addition to the new information related to my experiences during my employment

at Goodrich Corporation and the present circumstance, { D g paad™ ¥ Zlavea oo & TwelW

The two lapses in security and poor executive decision making events demonstrate risk and clear
violations of public trust. What this letter will communicate and the purpose of this lettér is to convey
toyou my grave concerns regarding national security which 1 believe this combined corporation creates.
{will offer what may be new Information to the Anti-Trust Division relevant to Large Engine Generator
section of the DOJ complaint and share insight into new technology announced by the United States
Department of Energy in April 2011, These two known and well documented lapses in judgment related
to niational security issues should be weighed in addition to the new information related to my insiders
information experiences during my employment at Goodrich Corporation which you may not have been
fully informed,

Goodrich Corporation émployed me as a Risk and Compliance Specialist with Sarbanes-Oxley compliance
responsibilities from September 2003 until June 2007. In August 2006 | filed for whistle blower
protection status with the US Department of Labor. In response to the Goodrich Corporation State
Department Consent Agreement, Marshall Larsen, CEO of Goodrich Corporation, put out a webcast
which was mandatory for all Goodrich employees to-watch. In that webcast Mr. Larser asked
employees to ralse any concerns they may have regarding potential export compliance issues. Mr.
Larsen assured employees that no retaliatory actions would be taken agéinst employess willing to raise
potential concerns with the internal export compliance reviewer positions that were being created
thraughout the company. My work experiences were awful from that paint forward,

There was a specific transaction that had appearances of an export compliance issue or a potential
vinlation of the Foreign Corrupt Practices Act. | brought my concérns to the attention of the export
compliance manager, Mr. Dave Heffrer, for the Troy, Ohlo Goodrich facility soon after Mr, Larsen’s
wabeast in March 2008, When | requested an update from Mr. Heffner six weeks later, he daimed to
have no recollection of the Jantary 20@5—wi¥e‘traﬁsfer m.Appendix Onej, The
underlying inveice referenced a series of tacheical specifications which were being exported in addition
tothe cash wire transfer.. | had no way to verify if the technical specifications were forcontrolfed
products or iot. | resubmitted the paperwork and requested Mr, Heffner complete his review. This
transaction may also have criminal Third Pasty Intermediary Foreign Corrupt Practices Act implications.

{Upon the second submission to Mr. Dave Heffnermy iSa!ation; harassment, & discrimination started. By
Atigust 2006, t had little choice but to seek whistle blower protection from the US Department of Labor.
The outcome of my whistle blower case was summarized in the book ~ Wihistle Blowers and the Law of
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Case 1:12-cv-01230-RC  Document34-1 Filed 03/21/13 Page 22 01220

Retaliatory Discharge {Appendix Two), Insider trading activities among senior Goodrich employees, the
“Goodrich investment club, was one of the items which | wanted investigated in addition to the specific
export compliance issue/transaction. Based on the Administrative Law Judge’s May 2008 dismissal,
serious doubits linger as to whether the export compliance issue | raised was ever fully reviewed by the
appropriate authorities - U5 Department of State Bursau of Political-Military Affairs.

Another issue which | hoped that the US Department of Labor would investigate had to do with price-
fixing, collusion, potential viclations with Federal Acquisition Regulations with regard to a ;
dollar government contract in which Goodrich Corporation acted as a sub-contractor to

I+ opendix Three).

Another issue | raised with the Department of Labor investigators had to do with a $9.3 rilllion dollar
gccounting irregularity associated with the same Goodrich location as the-doitar contract
pricing issue. After my efployment with Goodrich Corporation was terminated in June 2007, | reported
details and specifics related to the $9.3 million dollar accounting irregularity to the external auditors at
Ernst & Young in addition fo submitting  tip to the E&Y ethicpoint website, The outcome of the E&Y
ethicpoint submission was very disappointing as Mr. Ron Hauben;, E&Y Compliance Attorney, clalmed a
bogus “accountant-client privilege” (Appendix Four):

One final concern which you should be made aware is the claim | make against the Goodrich VP of
Finance, Mr. Michael DeBolt. When my attorney was guestioning Mr, Michael DeBolt during the
discovery phase of iy OSHA Sarbanes-Oxley Complain in April 2008 | allege that Mr. DeBolt clearly
committed perjury by ying about my informing him about a series of dormant alternative fuel cell
patents in response to what Mr. Michael DeBolt referred to as a "Community Action Alert”. When|
tornied the patent listand information over to Mr. DeBolt, he insisted that L never spealc of the exchange
and made other suspicious declarations, directives, and instructions {Appendix Five} Appendix Fveis
the comiplets telephonic deposttion of Michael W. DeBolt taking during Case No. 2007-50X-0075 o
April 10, 2008, { Insiders of Goordrich Corporation, CEO Marshall Larsen in particular, carried out a series
of unplanned sales of Goodrich Common Staock soon thereafter).

As a concerned citizen, | wrote to Senator George Voinovich about my role in the Community Action
Alert patent exchange. Senator Voinovich had the US Department of Energy review the patent listand in
September 2006 Freceived startling information {Appendix Six). This information directly contradicted
Mr, DeBioit’s declarations; directives; and instructions which put me in a very difficult ethical and legal
dilemma.

Fwrote various sclentific brganizaﬁﬁns around the nation offering the secretive prior art patent
information for study and encouraging further study and development of the prior art patented
technologies, The owner of the patents was deceased and the attorney or legal custodian working on
the estate agreed to'stop paying the annual patent renewal fees and let the patents fall into the public
domain at my urging and request. Having the patents public domain opened the doors for the scientific
community to study without Tear of infringing on the intellectual property rights of others.
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I April 2011 the US DOE lssued a press release which announced a discovery and claims very similar to
those contained on the patents | surrendered to Mr. DeBolt {(Appendix Seven). s my worry and
concern that while employed at Goodrich Corporation L engaged in a form of corporate espionage and
may have inadvertently aided enemies to the USA, The credibility of these scientific discoveries (or
rediscoveries a3 the case may be) was recognized by the Journal of American Chemical Society in May
2011 {Appendix Eight). :

United Technologies touts its leadership In catalysts and hydrogen fuel cells on ts Wi, UTCPOWER com

“website. United Technologies also brags about have a close refationship with the US Department of

Energy on its website. My warty and concern is that dormant patent information I obtained during the
secretive “Community Action Alert” scheme that Goodrich’s Mr. Michael DeBoltengaged me in was
given to United Technologies unbeknownist to Goodrich Corporation shareholders and the positive
outcome of the scientific studies of the patent information { provided resulted in the favorable terms of
the merger agreement. The existence of 3 "Community Action Alert” was subsequently validated by my
{ocal police department, City of Oakwood, Ohio.

JP Morgan Chase Bank, as Administrative Agent and 1P, Morgan Securities LLT; HSBC Securities (USA)
Inc. and Merrill Lynch Pierce Fenner & Smith Incorporated as loin Lead Arrangers and Joint Bookrunners
along with Bank of America; HSBC Bank USA, Citihank; Deutchie Bank Securlties Inc:; BNP Paribas,
Goldrman Sachs Bank USA & the Royal Bank of Scotland PLC may have been mislead when they approved
the Bridge Credit Agreement on Novembier 8, 2011 which put this merger into motion, These financial
institutions may have been lead to believe that the combined corporation would retain the exclusive
field of use license currently being negotiated and per Licensing Agent may conclude by the end of
September 2012 {Appendix Nine}

The technology is disruptive and has been disruptive to my life. Denving my role vig perjury should be
unacceptable to the United States Department of Justice Anth-Trust Division suthorities. | cannot stand
by and let a monopoly be created around this technology. A monopoly may become irreversible and
may deny the commercialization of this technology In favar of the status quo.

it Is my worry and concern that a combined Goodrich Corporation and United Technologies poses
significant risks to national security given their history of export compliance violations, the unresolved
export compliance issues | raised, the corporate espionage | may have engaged in, the bizarre handling
of my reporting accounting concerns to the external audit firm, the perjury of Mr. DeBolt, the secrecy
surrounding the Community Action Alert patents, and now the “reinvention” using the priorart
information.

Recent correspondence with the US Department of Energy’s Technology Transfer Office is attached for
your reference (Appendix Ten). You will note the timing of public comment period for this anti-trust
plan’s approval and the expiration of the existing field of use license happen concurrently. While |
cannot prove who the existing field of use licensee is; 1 suspect it to be either Goodrich Corporationor
United Technologies or an affiliate of one or the otheror the financial institutions which support them,
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Case 1:12-cv-01230-RC Document34-1 Filed 03/21/13 Page 24 of 220

Conclusion

My experiences as a whistle blower attempting to expose corrupt practices at Goodrich should give you
and the Anti-Trust Department reason to postpone approval of the terms of this merger agreement until
‘such time that a thorough and complete review of all the allegations of criminal behaviors is completed

;wmmmma@mmx Thirteen}

| am in current communication with the US Department of Energy regarding the status of the innovative
approach to hydrogen fuel manufacture and hydrogen fuel cells. Perhapsyour office should contact the
USDOE officials with whom I have been commurnicating to ascertaln whether in fact, Goodrich
Corporation or United Technologies are currenitly negotiating for control of the technology ~to create a
monopoly. Mohopoly control of this new technology is not in the bestinterest of the United States. My
fear is that the exclusivity may allow the technology to be shelved and never commercialized for the
benefit of the USA citizens:

Marshall Larsen seems to be the center of all these issues. Marshall Larsen has gained financially as he
coordinated a diabolical scheme for which the citizens of the USA are collective victims. Both companies
have a well documented history of non-compliance with exporting technology to enemies of the USA,

It is niot too late for the truth about all this to be made public. it is not too late for the Anti-Trust
Division to perform a thorough éxamination of the facts and prosecute the wrong doers. itis not too late
to protect the intelligence; assets, and intellectual property of many.

Sincerely,

;;seph C. Jefferis
C O Cawirive)
P Linndive)

[FR Doc. 2013-08700 Filed 4-12—13; 8:45 am]
BILLING CODE 4410-11-C
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