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populations and low-income
populations in the United States.
EPA has determined that this rule will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because: (1) New Jersey’s,
Puerto Rico’s, and California’s criteria
apply to all marine waters in the State,
and thus EPA does not believe that this
action would disproportionately affect
any one group over another, and (2) EPA
has previously determined, based on the
most current science and EPA’s CWA
Section 304(a) recommended criteria,
that New Jersey’s, Puerto Rico’s, and
California’s adopted and EPA-approved
criteria are protective of human health
and aquatic life.
K. Congressional Review Act
The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ‘‘major rule’’ as
defined by 5 U.S.C. 804(2). This rule
will be effective June 3, 2013.
List of Subjects in 40 CFR Part 131
Environmental protection,
Administrative practice and procedure,
Reporting and recordkeeping
requirements, Water pollution control.
Dated: March 22, 2013.
Bob Perciasepe,
Acting Administrator.

For the reasons set out in the
preamble title 40, Chapter I, part 131 of
the Code of Federal Regulations is
amended as follows:

Water and use classification

§ 131.38

*

[Amended]

3. Section 131.38 is amended by
revising footnote ‘‘r’’ in the ‘‘Footnotes
to Table in Paragraph (b) (1)’’ to read as
follows:
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■

*

apply instead of the NTR for these
criteria.
*
*
*
*
*
[FR Doc. 2013–07784 Filed 4–3–13; 8:45 am]
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§ 131.36 Toxics criteria for those states
not complying with Clean Water Act section
303 (c)(2)(B).

*

*
*
(d) * * *
(10) * * *
(ii) * * *

*

FEDERAL COMMUNICATIONS
COMMISSION
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2. Section 131.36 is amended as
follows:
■ a. Removing and reserving paragraphs
(d) (3) and (d) (4).
■ b. Amending the table in paragraph
(d)(10)(ii) as follows:
■ i. Adding a new first entry ‘‘Waters of
the Sacramento-San Joaquin Delta
within Regional Water Board 5’’; and
■ ii. Revising the entry for ‘‘Waters of
San Francisco Bay upstream to and
including Suisun Bay and the
Sacramento-San Joaquin Delta.’’
The additions and revisions read as
follows:

*

*

*
*
*
These waters are assigned the criteria in:
Column B1—pollutants 5a, 10* and 14.
Column B2—pollutants 5a, 10* and 14.
Column D2—pollutants 1, 12, 17, 18, 21, 22, 29, 30, 32, 33, 37,
38, 42–44, 46, 48, 49, 54, 59, 66, 67, 68, 78–82, 85, 89, 90, 91,
93, 95, 96, 98.

§ 131.38 Establishment of numeric criteria
for priority toxic pollutants for the State of
California.

*
*
*
*
r. These criteria were promulgated for
specific waters in California in the NTR.
The specific waters to which the NTR
criteria apply include: Waters of the
State defined as bays or estuaries
including the Sacramento-San Joaquin
Delta within California Regional Water
Board 5, but excluding the San
Francisco Bay. This section does not

Authority: 33 U.S.C. 1251 et seq.
■

Column C1—polluntant 14.
Column C2—pollutant 14.

*
*
*
*
Waters of San Francisco Bay upstream to and including Suisun Bay
and the Sacramento-San Joaquin Delta.

*

1. The authority citation for part 131
continues to read as follows:

■

Applicable criteria

Waters of the Sacramento-San Joaquin Delta within Regional Water
Board 5.

*

PART 131—WATER QUALITY
STANDARDS

[MB Docket No. 07–42; FCC 07–208]

Leased Commercial Access
Federal Communications
Commission.
ACTION: Technical amendments.
AGENCY:

The Federal Communications
Commission (FCC) is making a technical
amendment to correct a final rule that
appeared in the Federal Register of
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February 28, 2008. The document
revised rules concerning Leased
Commercial Access. Some of the revised
rules contained information collections
that required approval by OMB. Some
other revised rules were held in
abeyance pending OMB approval.
Finally, some rule revisions were
effective without OMB approval. The
entire order, FCC 07–208, was judicially
stayed pending judicial review, which is
being held in abeyance, and no rule
revisions have become effective.
Therefore, the previously published
rules are still in effect. This document
makes a technical amendment so that
the rules that are published in the
Federal Register reflect the Leased
Commercial Access rules that have
remained in effect continuously and are
currently still in effect.
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§ 76.970

Effective April 4, 2013.

FOR FURTHER INFORMATION CONTACT:

For

additional information on this
proceeding, contact Katie Costello,
Katie.Costello@fcc.gov of the Media
Bureau, Policy Division, (202) 418–
2233.
We
published a final rule document at 73
FR 10675, February 28, 2008, revising
rules sections 76.970 and 76.975, and
adding sections 76.972 and 76.978,
concerning Leased Commercial Access.
These rules contained information
collections that required approval by
OMB which was denied. The entire
Order [FCC 07–208] was judicially
stayed pending judicial review by the
United States Court of Appeals for the
Sixth Circuit in United Church of Christ
v. FCC, 6th Cir. No. 08–3245 (and
consolidated cases) (order issued May
22, 2008). OMB disapproved the
requested revisions to the rules that
were subject to OMB approval by Notice
of Action dated July 9, 2008.
Subsequently the Court issued an order
granting an FCC motion to hold the
judicial review in abeyance pending
further action by the FCC in response to
OMB’s disapproval. The Federal court
stay of the Order and the hold on further
judicial review remain in effect. Our
previous rules 76.970 and 76.975
remain in effect and are re-published
herein. New sections 76.972 and 76.978
are removed entirely. Accordingly, the
following correcting amendments are
made to restore the rules that are still in
effect. The OMB Control Number for
this information collection is 3060–
0568.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 76
Administrative practice and
procedure and Cable television.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Accordingly, 47 CFR part 76 is
corrected by making the following
technical amendments:
PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE
1. The authority citation for part 76
continues to read as follows:
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■

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 339, 340, 503, 521, 522, 531,
532, 533, 534, 535, 536, 537, 543, 544, 544a,
545, 548, 549, 552, 554, 556, 558, 560, 561,
571, 572 and 573.
■

2. Revise § 76.970 to read as follows:
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Commercial leased access rates.

(a) Cable operators shall designate
channel capacity for commercial use by
persons unaffiliated with the operator in
accordance with the requirement of 47
U.S.C. 532. For purposes of 47 U.S.C.
532(b)(1)(A) and (B), only those
channels that must be carried pursuant
to 47 U.S.C. 534 and 535 qualify as
channels that are required for use by
Federal law or regulation. For cable
systems with 100 or fewer channels,
channels that cannot be used due to
technical and safety regulations of the
Federal Government (e.g., aeronautical
channels) shall be excluded when
calculating the set-aside requirement.
(b) In determining whether an entity
is an ‘‘affiliate’’ for purposes of
commercial leased access, entities are
affiliated if either entity has an
attributable interest in the other or if a
third party has an attributable interest in
both entities.
(c) Attributable interest shall be
defined by reference to the criteria set
forth in Notes 1–5 to § 76.501 provided,
however, that:
(1) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and;
(2) The provisions of Note 2(a)
regarding five (5) percent interests shall
include all voting or nonvoting stock or
limited partnership equity interests of
five (5) percent or more.
(d) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
on a tier exceeding a subscriber
penetration of 50 percent is the average
implicit fee for full-time channel
placement on all such tier(s).
(e) The average implicit fee identified
in paragraph (c) of this section for a fulltime channel on a tier with a subscriber
penetration over 50 percent shall be
calculated by first calculating the total
amount the operator receives in
subscriber revenue per month for the
programming on all such tier(s), and
then subtracting the total amount it pays
in programming costs per month for
such tier(s) (the ‘‘total implicit fee
calculation’’). A weighting scheme that
accounts for differences in the number
of subscribers and channels on all such
tier(s) must be used to determine how
much of the total implicit fee
calculation will be recovered from any
particular tier. The weighting scheme is
determined in two steps. First, the
number of subscribers is multiplied by
the number of channels (the result is the
number of ‘‘subscriber-channels’’) on
each tier with subscriber penetration
over 50 percent. For instance, a tier with
10 channels and 1,000 subscribers
would have a total of 10,000 subscriber-
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channels. Second, the subscriberchannels on each of these tiers is
divided by the total subscriber-channels
on all such tiers. Given the percent of
subscriber-channels for the particular
tier, the implicit fee for the tier is
computed by multiplying the
subscriber-channel percentage for the
tier by the total implicit fee calculation.
Finally, to calculate the average implicit
fee per channel, the implicit fee for the
tier must be divided by the
corresponding number of channels on
the tier. The final result is the maximum
rate per month that the operator may
charge the leased access programmer for
a full-time channel on that particular
tier. The average implicit fee shall be
calculated by using all channels carried
on any tier exceeding 50 percent
subscriber penetration (including
channels devoted to affiliated
programming, must-carry and public,
educational and government access
channels). In the event of an agreement
to lease capacity on a tier with less than
50 percent penetration, the average
implicit fee should be determined on
the basis of subscriber revenues and
programming costs for that tier alone.
The license fees for affiliated channels
used in determining the average implicit
fee shall reflect the prevailing company
prices offered in the marketplace to
third parties. If a prevailing company
price does not exist, the license fee for
that programming shall be priced at the
programmer’s cost or the fair market
value, whichever is lower. The average
implicit fee shall be based on contracts
in effect in the previous calendar year.
The implicit fee for a contracted service
may not include fees, stated or implied,
for services other than the provision of
channel capacity (e.g., billing and
collection, marketing, or studio
services).
(f) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
as an a la carte service is the highest
implicit fee on an aggregate basis for
full-time channel placement as an a la
carte service.
(g) The highest implicit fee on an
aggregate basis for full-time channel
placement as an a la carte service shall
be calculated by first determining the
total amount received by the operator in
subscriber revenue per month for each
non-leased access a la carte channel on
its system (including affiliated a la carte
channels) and deducting the total
amount paid by the operator in
programming costs (including license
and copyright fees) per month for
programming on such individual
channels. This calculation will result in
implicit fees determined on an aggregate
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basis, and the highest of these implicit
fees shall be the maximum rate per
month that the operator may charge the
leased access programmer for placement
as a full-time a la carte channel. The
license fees for affiliated channels used
in determining the highest implicit fee
shall reflect the prevailing company
prices offered in the marketplace to
third parties. If a prevailing company
price does not exist, the license fee for
that programming shall be priced at the
programmer’s cost or the fair market
value, whichever is lower. The highest
implicit fee shall be based on contracts
in effect in the previous calendar year.
The implicit fee for a contracted service
may not include fees, stated or implied,
for services other than the provision of
channel capacity (e.g., billing and
collection, marketing, or studio
services). Any subscriber revenue
received by a cable operator for an a la
carte leased access service shall be
passed through to the leased access
programmer.
(h) The maximum commercial leased
access rate that a cable operator may
charge for part-time channel placement
shall be determined by either prorating
the maximum full-time rate uniformly,
or by developing a schedule of and
applying different rates for different
times of the day, provided that the total
of the rates for a 24-hour period does
not exceed the maximum daily leased
access rate.
(i)(1) Cable system operators shall
provide prospective leased access
programmers with the following
information within 15 calendar days of
the date on which a request for leased
access information is made:
(i) How much of the operator’s leased
access set-aside capacity is available;
(ii) A complete schedule of the
operator’s full-time and part-time leased
access rates;
(iii) Rates associated with technical
and studio costs; and
(iv) If specifically requested, a sample
leased access contract.
(2) Operators of systems subject to
small system relief shall provide the
information required in paragraph (h)(1)
of this section within 30 calendar days
of a bona fide request from a prospective
leased access programmer. For these
purposes, systems subject to small
system relief are systems that either:
(i) Qualify as small systems under
§ 76.901(c) and are owned by a small
cable company as defined under
§ 76.901(e); or
(ii) Have been granted special relief.
(3) Bona fide requests, as used in this
section, are defined as requests from
potential leased access programmers
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that have provided the following
information:
(i) The desired length of a contract
term;
(ii) The time slot desired;
(iii) The anticipated commencement
date for carriage; and
(iv) The nature of the programming.
(4) All requests for leased access must
be made in writing and must specify the
date on which the request was sent to
the operator.
(5) Operators shall maintain, for
Commission inspection, sufficient
supporting documentation to justify the
scheduled rates, including supporting
contracts, calculations of the implicit
fees, and justifications for all
adjustments.
(j) Cable operators are permitted to
negotiate rates below the maximum
rates permitted in paragraphs (c)
through (g) of this section.
§ 76.972
■
■

[Removed]

3. Remove § 76.972.
4. Revise § 76.975 to read as follows:

§ 76.975 Commercial leased access
dispute resolution.

(a) Any person aggrieved by the
failure or refusal of a cable operator to
make commercial channel capacity
available in accordance with the
provisions of Title VI of the
Communications Act may bring an
action in the district court of the United
States for the Judicial district in which
the cable system is located to compel
that such capacity be made available.
(b)(1) Any person aggrieved by the
failure or refusal of a cable operator to
make commercial channel capacity
available or to charge rates for such
capacity in accordance with the
provisions of Title VI of the
Communications Act, or our
implementing regulations, §§ 76.970
and 76.971, may file a petition for relief
with the Commission. Persons alleging
that a cable operator’s leased access rate
is unreasonable must receive a
determination of the cable operator’s
maximum permitted rate from an
independent accountant prior to filing a
petition for relief with the Commission.
(2) Parties to a dispute over leased
access rates shall have five business
days to agree on a mutually acceptable
accountant from the date on which the
programmer provides the cable operator
with a written request for a review of its
leased access rates. Parties that fail to
agree on a mutually acceptable
accountant within five business days of
the programmer’s request for a review
shall each be required to select an
independent accountant on the sixth
business day. The two accountants
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selected shall have five business days to
select a third independent accountant to
perform the review. Operators of
systems subject to small system relief
shall have 14 business days to select an
independent accountant when an
agreement cannot be reached. For these
purposes, systems subject to small
system relief are systems that either:
(i) Qualify as small systems under
§ 76.901(c) and are owned by a small
cable company as defined under
§ 76.901(e); or
(ii) Have been granted special relief.
(3) The final accountant’s report must
be completed within 60 days of the date
on which the final accountant is
selected to perform the review. The final
accountant’s report must, at a minimum,
state the maximum permitted rate, and
explain how it was determined without
revealing proprietary information. The
report must be signed, dated and
certified by the accountant. The report
shall be filed in the cable system’s local
public file.
(4) If the accountant’s report indicates
that the cable operator’s leased access
rate exceeds the maximum permitted
rate by more than a de minimis amount,
the cable operator shall be required to
pay the full cost of the review. If the
final accountant’s report does not
indicate that the cable operator’s leased
access rate exceeds the maximum
permitted rate by more than a de
minimis amount, each party shall be
required to split the cost of the final
accountant’s review, and to pay its own
expenses incurred in making the review.
(5) Parties may use alternative dispute
resolution (ADR) processes to settle
disputes that are not resolved by the
final accountant’s report.
(c) A petition must contain a concise
statement of the facts constituting a
violation of the statute or the
Commission’s rules, the specific
statute(s) or rule(s) violated, and certify
that the petition was served on the cable
operator. Where a petition is based on
allegations that a cable operator’s leased
access rates are unreasonable, the
petitioner must attach a copy of the final
accountant’s report. In proceedings
before the Commission, there will be a
rebuttable presumption that the final
accountant’s report is correct.
(d) Where a petition is not based on
allegations that a cable operator’s leased
access rates are unreasonable, the
petition must be filed within 60 days of
the alleged violation. Where a petition
is based on allegations that the cable
operator’s leased access rates are
unreasonable, the petition must be filed
within 60 days of the final accountant’s
report, or within 60 days of the
termination of ADR proceedings.
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Aggrieved parties must certify that their
petition was filed within 60 days of the
termination of ADR proceedings in
order to file a petition later than 60 days
after completion of the final
accountant’s report. Cable operators
may rebut such certifications.
(e) The cable operator or other
respondent will have 30 days from the
filing of the petition to file a response.
If a leased access rate is disputed, the
response must show that the rate
charged is not higher than the maximum
permitted rate for such leased access,
and must be supported by the affidavit
of a responsible company official. If,
after a response is submitted, the staff
finds a prima facie violation of our
rules, the staff may require a respondent
to produce additional information, or
specify other procedures necessary for
resolution of the proceeding.
(f) The Commission, after
consideration of the pleadings, may
grant the relief requested, in whole or in
part, including, but not limited to
ordering refunds, injunctive measures,
or forfeitures pursuant 47 U.S.C. 503,
denying the petition, or issuing a ruling
on the petition or dispute.
(g) To be afforded relief, the petitioner
must show by clear and convincing
evidence that the cable operator has
violated the Commission’s leased access
provisions in 47 U.S.C. 532 or §§ 76.970
and 76.971, or otherwise acted
unreasonably or in bad faith in failing
or refusing to make capacity available or
to charge lawful rates for such capacity
to an unaffiliated leased access
programmer.
(h) During the pendency of a dispute,
a party seeking to lease channel capacity
for commercial purposes, shall comply
with the rates, terms and conditions
prescribed by the cable operator, subject
to refund or other appropriate remedy.
§ 76.978

[Removed]

■ 5. Remove § 76.978.
[FR Doc. 2013–03940 Filed 4–3–13; 8:45 am]
BILLING CODE 6712–01–P

DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
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50 CFR Part 635
[Docket No. 120306154–2241–02]
RIN 0648–XC593

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries
National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.
ACTION: Temporary rule; inseason
Angling category retention limit
adjustment; southern area trophy fishery
closure.
NMFS has determined that
the Atlantic bluefin tuna (BFT) daily
retention limit that applies to vessels
permitted in the Highly Migratory
Species (HMS) Charter/Headboat
category (when fishing recreationally for
BFT) should be adjusted for the
remainder of 2013, based on
consideration of the regulatory
determination criteria regarding
inseason adjustments and based on
preliminary 2013 landings data. The
adjusted limit for HMS Charter/
Headboat vessels is one school BFT and
one large school/small medium BFT per
vessel per day/trip when fishing
recreationally for BFT (i.e., one BFT
measuring 27 to less than 47 inches, and
one BFT measuring 47 to less than 73
inches). This retention limit is effective
in all areas, except for the Gulf of
Mexico, where NMFS prohibits targeted
fishing for BFT. NMFS also closes the
southern area Angling category fishery
for large medium and giant (‘‘trophy’’)
BFT. These actions are being taken
consistent with the BFT fishery
management objectives of the 2006
Consolidated HMS Fishery Management
Plan (Consolidated HMS FMP) and to
prevent overharvest of the 2013 Angling
category quota.
DATES: Effective April 4, 2013, through
December 31, 2013.
FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978–281–9260.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
established in the Consolidated HMS
FMP (71 FR 58058, October 2, 2006) and
in accordance with implementing
regulations. NMFS is required under
ATCA and the Magnuson-Stevens Act to
provide U.S. fishing vessels with a
reasonable opportunity to harvest the
ICCAT-recommended quota.
SUMMARY:
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The 2013 BFT fishing year, which is
managed on a calendar-year basis and
subject to an annual calendar-year
quota, began January 1, 2013. The
Angling category season opened January
1, 2013, and continues through
December 31, 2013. Currently, the
default Angling category daily retention
limit of one school, large school, or
small medium BFT (measuring 27 to
less than 73 inches (68.5 to less than
185 cm)) applies (50 CFR 635.23(b)(2)).
An annual limit of one large medium or
giant BFT (73 inches or greater) per
vessel also applies (§ 635.23(b)(1)).
These retention limits apply to HMS
Angling and HMS Charter/Headboat
category permitted vessels (when
fishing recreationally for BFT).
The currently codified Angling
category quota is 182 mt (94.9 mt for
school BFT, 82.9 mt for large school/
small medium BFT, and 4.2 mt for large
medium/giant BFT).
Adjustment of Angling Category Daily
Retention Limit
Under § 635.23(b)(3), NMFS may
increase or decrease the retention limit
for any size class of BFT based on
consideration of the criteria provided
under § 635.27(a)(8), which include: the
usefulness of information obtained from
catches in the particular category for
biological sampling and monitoring of
the status of the stock (§ 635.27(a)(8)(i));
effects of the adjustment on BFT
rebuilding and overfishing
(§ 635.27(a)(8)(v)); effects of the
adjustment on accomplishing the
objectives of the Consolidated HMS
FMP (§ 635.27(a)(8)(vi)); variations in
seasonal BFT distribution, abundance,
or migration patterns
(§ 635.27(a)(8)(vii)); effects of catch rates
in one area precluding vessels in
another area from having a reasonable
opportunity to harvest a portion of the
category’s quota (§ 635.27(a)(8)(viii));
and a review of daily landing trends and
availability of the BFT on the fishing
grounds (§ 635.27(a)(8)(ix)). Retention
limits may be adjusted separately for
specific vessel type, such as private
vessels, headboats, or charterboats.
NMFS has considered the set of
criteria at § 635.27(a)(8) and their
applicability to the Angling category
BFT retention limit for the 2013 Angling
category fishery. These considerations
include, but are not limited to, the
following: This action, which is taken
consistent with the quotas previously
established and analyzed in the 2011
BFT quotas final rule (76 FR 39019, July
5, 2011) and consistent with objectives
of the Consolidated HMS FMP, is not
expected to negatively impact stock
health. Biological samples collected
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