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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 417
[Docket No. FSIS-2012-0007]

HACCP Plan Reassessment for Not-
Ready-To-Eat Comminuted Poultry
Products and Related Agency
Verification Procedures

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of extension of comment
period.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
the comment period for the December 6,
2012, Federal Register document
“HACCP Plan Reassessment for Not-
Ready-to-Eat Comminuted Poultry
Products and Related Agency
Verification Procedures” until April 20,
2013. FSIS will also provide an
additional 45 days for establishments
that produce not-ready-to-eat (NRTE)
comminuted chicken or turkey products
to reassess their Hazard Analysis and
Critical Control Points (HACCP) plans
for those products. FSIS will postpone
by 45 days the date inspection
personnel will begin verifying that those
establishments have reassessed their
HACCP plans. In addition, starting
approximately on April 20, 2013, the
Agency intends to begin obtaining
samples to determine the prevalence of
Salmonella in NRTE comminuted
poultry product announced in the
document. The Agency is taking these
actions in response to a request made by
a coalition of trade associations.

DATES: The comment period for the
document published December 6, 2012,
at 77 FR 72686, is extended. Comments
are due by April 20, 2013.

ADDRESSES: FSIS invites interested
persons to submit comments on this

document. Comments may be submitted
by either of the following methods:

Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov/. Follow
the on-line instructions at that site for
submitting comments.

Mail, including CD-ROMs: Send to
Docket Clerk, U.S. Department of
Agriculture, Food Safety and Inspection
Service, Patriots Plaza 3, 1400
Independence Avenue SW., Mailstop
3782, Room 8-163A, Washington, DC
20250-3700.

Hand- or courier-delivered submittals:
Deliver to Patriots Plaza 3, 355 E. Street
SW., Room 8-163A, Washington, DC
20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2012-0007. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or to comments received, go
to the FSIS Docket Room at Patriots
Plaza 3, 355 E. Street SW., Room 8-164,
Washington, DC 20250-3700 between
8:00 a.m. and 4:30 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Rachel Edelstein, Assistant
Administrator, Office of Policy and
Program Development, telephone: (202)
205-0495, or by fax: (202) 720-2025.
SUPPLEMENTARY INFORMATION:

On December 6, 2012, FSIS published
a document in the Federal Register to
inform establishments producing NRTE
ground or otherwise comminuted
chicken and turkey products that they
must reassess their HACCP plans for
these products to take into account
several recent Salmonella outbreaks
associated with consumption of
comminuted NRTE turkey products (77
FR 72686). In the document, FSIS
describes how it will determine whether
the association of NRTE meat or poultry
product with an illness outbreak would
make subsequently-produced like
product adulterated. The Agency also
announced the expansion of its
Salmonella verification sampling
program to include all forms of non-

breaded, non-battered comminuted
NRTE poultry product not destined for
further processing into ready-to-eat
products. In addition, the document
announces that the Agency will begin
sampling to determine the prevalence of
Salmonella in NRTE comminuted
poultry and will use the results from
this sampling to develop performance
standards for these products. FSIS gave
the public until March 6, 2013, to
submit comments on the document.

In a letter addressed to FSIS
Administrator Alfred V. Almanza, dated
January 18, 2013, a coalition of trade
associations stated that additional time
was needed to formulate meaningful
comments.

FSIS will extend the comment period
by an additional 45 days; the comment
period will now end on April 20, 2013.
FSIS will also provide an additional 45
days for establishments that produce
NRTE comminuted chicken or turkey
products to reassess their HACCP plans
for those products. Recognize, however,
that the December 6, 2012, document
was based on the Agency’s
determination that changes have
occurred that could affect
establishments’ hazard analysis or affect
their HACCP plan. As is explained in
the Federal Register document, FSIS is
requiring the reassessments because of
the outbreaks and recalls that have
occurred. Thus, the predicate for
requiring reassessment under 9 CFR
417.4(a)(3) clearly exists. Therefore,
establishments should use this
additional time to conduct a
reassessment of their HACCP plans for
those products.

FSIS will postpone by 45 days—until
April 20, 2013—the date inspection
personnel will begin verifying that those
establishments have reassessed their
HACCP plans. In addition, starting
approximately on April 20, 2013, the
Agency intends to begin obtaining
samples to determine the prevalence of
Salmonella in NRTE comminuted
poultry announced in the Federal
Register document. FSIS expects to use
the verification testing program as the
means for obtaining samples and will
use the results from this sampling to
develop performance standards for these
products.

FSIS will not further delay verifying
that establishments have reassessed
their HACCP plans, nor will the Agency
delay its sampling of such comminuted
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products. However, FSIS will not make
any changes to the performance
standards for these products until FSIS
has evaluated all comments received
and has analyzed the results of the new
testing.

USDA Nondiscrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.)

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s Target Center at 202—720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
202-720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Additional Public Notification

FSIS will announce this document
online through the FSIS Web page
located at http://www.fsis.usda.gov/
regulations & policies/

Federal Register Notices/index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page. In
addition, FSIS offers an electronic mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/

News & Events/Email Subscription/.
Options range from recalls to export
information to regulations, directives,
and notices. Customers can add or
delete subscriptions themselves, and
have the option to password protect
their accounts.

Done at Washington, DC, on: February 11,
2013.

Alfred V. Almanza,

Administrator.

[FR Doc. 2013-05342 Filed 3—6—13; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 424

[Docket No. FSIS-2011-0018]

RIN 0583-AD47

Food Ingredients and Sources of
Radiation Listed and Approved for Use

in the Production of Meat and Poultry
Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the Federal meat and poultry products
inspection regulations to remove
sodium benzoate, sodium propionate,
and benzoic acid from the list of
substances that the regulations prohibit
for use in meat or poultry products.
New uses of these substances in meat or
poultry products will continue to be
approved by the Food and Drug
Administration (FDA) for safety and by
FSIS for suitability. FSIS will add
approved uses of these substances to the
list of approved substances contained in
the Agency’s directive system.

DATES: Effective May 6, 2013.

FOR FURTHER INFORMATION CONTACT:
Charles Williams, Director, Policy
Issuances Division, Office of Policy and
Program Development, FSIS, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,
Washington, DC 20250-3700, (202) 720—
5627.

SUPPLEMENTARY INFORMATION:

Background

On May 7, 2012, FSIS issued a
proposed rule entitled “Food
Ingredients and Sources of Radiation
Listed and Approved for Use in the
Production of Meat and Poultry
Products” and requested comments on
the document (77 FR 26706). FSIS
proposed to remove sodium benzoate,
sodium propionate, and benzoic acid
from the list of substances that the
regulations prohibit for use in meat or
poultry products.

As explained in the proposal, under
the Federal Food Drug and Cosmetics
Act (FFDCA)(21 U.S.C. 301 et seq.), FDA

is responsible for determining the safety
of ingredients and sources of irradiation
used in the production of meat and
poultry products, as well as prescribing
safe conditions of use. Under the
Federal Meat Inspection Act (FMIA) (21
U.S.C. 601, et seq.) and the Poultry
Products Inspection Act (PPIA) (21
U.S.C. 451 et seq.), FSIS is responsible
for determining the suitability of FDA-
approved substances in meat and
poultry products. Pursuant to a
Memorandum of Understanding (MOU)
that was implemented in January 2000,
FDA and FSIS work together to evaluate
petitions requesting the approval of new
substances, or new uses of previously
approved substances, for use in or on
meat and poultry products. The MOU is
available for viewing by the public in
the FSIS docket room and on the FSIS
Web site at: http://www.fsis.usda.gov/
Regulations & Policies/

Labeling FDA MOU/index.asp. Under
this MOU, if FDA and FSIS approve an
ingredient for use in meat or poultry
products, FDA establishes the
parameters of the approved use under
its regulatory system. FSIS also lists the
substance in FSIS Directive 7120.1,
“Safe and Suitable Ingredients Used in
the Production of Meat, Poultry, and Egg
Products,” as part of a comprehensive
listing of the substances that have been
reviewed and that have been accepted
as safe and suitable. (The Directive is
available at: http://www.fsis.usda.gov/
OPPDE/rdad/FSISDirectives/
7120.1.pdf.)

The proposed rule also explained
that, under FSIS’s regulations, certain
antimicrobial substances are prohibited
for use in meat or poultry products
because these substances have the
potential to conceal damage or
inferiority when used at certain levels (9
CFR 424.23(a)(3)). Among these
substances are potassium sorbate,
propylparaben (propyl
phydroxybenzoate), calcium propionate,
sodium propionate, benzoic acid, and
sodium benzoate.

In 2006, Kraft Foods Global, Inc.
petitioned FSIS to amend the Federal
meat and poultry products inspection
regulations to permit the use of sodium
benzoate and sodium propionate as
acceptable antimicrobial agents that
may be used in combination with other
approved ingredients to inhibit the
growth of Listeria monocytogenes (Lm)
in ready-to-eat (RTE) meat and poultry
products. On July 26, 2010, Kemin Food
Technologies petitioned FSIS to amend
the regulations to permit the use of
liquid sodium propionate and liquid
sodium benzoate as acceptable
antimicrobial agents in meat and
poultry products.
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After receiving each petition, FSIS
conducted an initial evaluation of the
requested action to confirm that FDA
had no objections to the safety of
sodium benzoate, sodium propionate, or
benzoic acid at the proposed levels of
use. FSIS also considered each
petitioner’s supporting data on the
suitability of these substances for use in
meat and poultry products. FSIS
concluded that the petitioners had
established the safety of sodium
benzoate, sodium propionate, and
benzoic acid at the proposed levels of
use but that the Agency needed
additional data to make a final
suitability determination. Therefore, in
July 2007, FSIS issued a waiver of
provisions under 9 CFR 303.1(h) and
381.3(b) to enable Kraft to conduct
various experimental trials involving
the use of sodium benzoate and sodium
propionate, in combination with other
ingredients, to control the growth of Lm
in RTE meat and poultry products.
Additionally, from September 2010
through March 2011, FSIS issued
waivers to Kemin and to various meat
and poultry product processing
establishments to conduct trials on the
use of antimicrobial agents containing
liquid sodium propionate and propionic
acid supplied by Kemin for Lm control
in RTE meat an poultry products.

While operating under the waivers,
the Kemin and Kraft companies
gathered sufficient data to support the
use of sodium propionate, sodium
benzoate, and benzoic acid as
antimicrobial agents in RTE meat and
poultry products. Kraft submitted data
collected from its in-plant-trials and
from scientific studies that show that
these substances do not conceal damage
or inferiority or make products appear
better or of greater value than they are
under the proposed conditions of use.
Kraft submitted research findings to
demonstrate that its proposed use of
sodium benzoate and sodium
propionate is effective in controlling the
growth of Lm in RTE meat and poultry
products. Kemin also submitted
findings supporting the use of its
sodium propionate and propionic acid
formulations.

The Kemin petition and supporting
materials are available for viewing by
the public on the FSIS Web site at
http://www.fsis.usda.gov/PDF/

Petition Kemin.pdf. The Kraft petition
is available at: http.//www.fsis.usda.gov/
PDF/Petition Kraft.pdyf.

Final Rule

After considering the comments
received and discussed below, FSIS has
determined that sodium benzoate,
sodium propionate, and benzoic acid,

under the conditions proposed in the
petitions, are both safe and suitable for
use as antimicrobial agents in certain
RTE meat and poultry products.
Therefore, FSIS is amending 9 CFR
424.23(a)(3) to remove these substances
from the list of prohibited substances
that may be used “* * * in or on any
product, only as provided in 9 CFR
Chapter I1I.”

Under this final rule, use of these
substances in or on meat or poultry
products will continue to be approved
by FDA for safety and by FSIS for
suitability. FDA will continue to
establish the parameters of the approved
use under its regulatory system, and
FSIS will list approved uses of these
substances in the table of approved
substances in Directive 7120.1. In that
directive, FSIS will specify that sodium
propionate (generally recognized as safe
under 21 CFR 184.1784) can be used as
an antimicrobial in various meat and
poultry products in an amount not to
exceed 0.5 percent (by weight of total
formulation) when used alone. Sodium
propionate is a direct food ingredient
that must be labeled by its common or
usual name in the ingredients statement
of a product (21 CFR 101.4, 9 CFR
317.2(f), 381.118(a)).

The directive also will state that,
when used as an antimicrobial, sodium
benzoate can be used in various meat
and poultry products at up to 0.1
percent when used alone (21 CFR
184.1733). Sodium benzoate is a direct
food additive that must be labeled by its
common or usual name in the
ingredients statement of a product.
Similarly, benzoic acid is a generally
recognized as safe (GRAS) direct food
ingredient that can be used in various
meat and poultry products at up to 0.1
percent (21 184.1021 and similarly must
be labeled (21 CFR 101.4, 9 CFR 317.2(f)
and 381.118(a)).

The uses of these substances are
consistent with FDA regulations and
reflect the levels that the petitioners
requested to use in meat and poultry
products and that they provided
supporting data. Also, the use of these
substances enhances food safety by
controlling Lm in RTE products.

The Kraft petition also addressed
sodium diacetate (GRAS under 21 CFR
184.1754 when used as an antimicrobial
agent under cGMP). The company
intends to use this substance in
combination with sodium benzoate and
sodium propionate. Sodium diacetate is
not one of the substances considered in
this rulemaking because is not
prohibited by FSIS regulations. When
sodium benzoate, sodium propionate, or
sodium diacetate are used in
combination with each other, the overall

maximum level for the combination
cannot exceed 0.1 percent (in
accordance with 21 CFR 184.1(d)). FSIS
will include this information in the
directive.

As aresult of amending 9 CFR
424.23(a)(3), the procedures for listing
approved uses of sodium propionate,
benzoic acid, and sodium benzoate in
the FSIS directive will be consistent
with the procedures for listing approved
uses in meat and poultry products of
other safe and suitable substances.
Approved new uses of potassium
sorbate, propylparaben (propyl p-
hydroxybenzoate), and calcium
propionate will continue to be listed
through rulemaking because the
regulations (9 CFR 424.23(a)(3)) prohibit
their use in meat and poultry products.

FSIS carefully considered all the
comments received and developed the
following responses.

Discussion of Comments

FSIS received 20 comments in
response to the proposed rule. Members
of the public submitted twelve,
organizations related to the food
industry five, and a food safety
consulting firm, a non-profit
association, and a trade association each
submitted one. Several commenters
supported the proposal to remove
sodium benzoate, sodium propionate,
and benzoic acid from the list of
substances that the regulations prohibit
for use in meat or poultry products.
They stated that the additives are
effective as anti-Listerial agents and are
suitable for specified uses in meat and
poultry products.

FSIS agrees that adding sodium
propionate to the list of approved
ingredients also provides meat and
poultry processors greater flexibility in
formulating new products while
protecting the food supply against
Listeria. Moreover, sodium propionate
and propionic acid, which are GRAS (21
CFR 170.30, 21 CFR 184.1784) for use as
antimicrobials under current good
manufacturing practices, have been
confirmed as safe and effective at
inhibiting Lm. Sodium propionate does
not mask spoilage or negatively affect
sensory attributes. This ingredient
provides the benefit of lowering sodium
contribution in meat and poultry
products, while extending shelf-life.

The following is a discussion of the
relevant issues raised in the comments.

Comment: A commenter asked why
there were no tests involving the human
body after eating the substances.
Another commenter expressed concern
about the cumulative effects of
combined dosages of sodium benzoate,
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sodium propionate, and benzoic acid on
children.

Response: FSIS and FDA do not
conduct tests of the effects of food
ingredients directly on humans. For a
GRAS substance, such as the substances
discussed in this rule, generally
available data and information about the
use of the substance are known and
widely accepted and FDA has a basis for
concluding that there is consensus
among qualified experts that the data
and information establish that the
substance is safe under the conditions of
its intended use (21 CFR
170.36(c)(4)(i)(C)). For a food additive,
privately held data and information
about the use of the substance are sent
by the sponsor to FDA. FDA then
evaluates the data and information to
determine whether they establish that
the substance is safe under the
conditions of its intended use (21 CFR
171.1).

FSIS and FDA have evaluated all the
data and determined that the uses of
these substances considered in this rule
are safe for individual consumers,
including children.

Comment: A few commenters
disapproved removing sodium benzoate,
sodium propionate, and benzoic acid
from the list of substances prohibited
from use in meat and poultry products
because they stated that these
ingredients would have harmful effects
on human health. One commenter
explained that, as a potential consumer
of harmful additives, she found the
evidence submitted by Kraft Foods and
Kemin Food Technologies insufficient
to prove that all three agents are safe for
use in meat and poultry products.
Specifically, the commenter stated that
Kemin had relied on old research (a
1973 study conducted by the Select
Committee on Generally Recognized as
Safe Substances) to prove the safe use of
sodium benzoate and benzoic acid and
that new research must be performed to
ensure the safety of benzoic acid for
public use.

Another commenter expressed
concern because Kraft stated that it used
Lem-O-Fos in its meat and poultry
products to “enhance antimicrobial
activity.” The commenter stated that
studies have shown that when benzoic
acid is mixed with citric acid it forms
benzene, which is a carcinogen. In the
commenter’s opinion, the substances
should be kept separate from one
another or concrete evidence must
prove that the mixture does not
constitute a hazard to consumers.

Another commenter stated that, in the
early 1990s, the FDA urged companies
not to use benzoate in products that also
contain ascorbic acid. The commenter

noted that a lawsuit filed in 2006 by
private attorneys ultimately forced
Coca-Cola, PepsiCo, and other soft-drink
makers in the United States to
reformulate affected beverages—
typically fruit-flavored products.
According to this commenter, soft-drink
makers are now eliminating the use of
benzoate in combination with vitamin C
worldwide. This commenter stated that
these developments should cause FDA
and FSIS to reconsider whether
benzoate should continue to be
classified as GRAS. Another stated that
the GRAS status of the sodium benzoate
should be reviewed to take into account
changes in consumer diets and advances
in science and technology. The
commenter also stated that FSIS should
not expand its use until a safety
assessment is done and noted that the
European Union is in the process of
reviewing its safety now.

Response: FDA and FSIS have
considered the points made by the
commenters and have determined that
there are no human health hazards
arising from the approved uses that will
be listed in FSIS Directive 7120.1.

The conditions under which benzene
is produced in soft drinks are different
from the conditions under which
benzene could be produced in ready-to-
eat (RTE) meats. RTE meats have a pH
close to neutral, are continuously
refrigerated or stored at room
temperature (canned RTE meats), and
are protected from excessive exposure to
light. Therefore, the use of sodium
benzoate in RTE meats does not present
a safety concern even if combined with
Vitamin C or similar compounds.

Regarding the concern that the GRAS
status of sodium benzoate should be
reviewed, FDA has confirmed that the
petitioner’s intended use of sodium
benzoate is covered under the GRAS
regulations (at 21 CFR 184.1733) and
that there are no safety issues with the
intended use. FSIS accepts the
conclusion of FDA. Further, FSIS is
aware that the Codex Committee on
Food Additives (1995)? has also
approved the use of benzoates in cured
(including salted) and dried non-heat
treated processed (including
comminuted) meat and poultry
products, at a maximum level of 0.1
percent.

Regarding the European Union’s
evaluation, the European Food Safety
Authority (EFSA) issued a data call June
1, 2012, on the occurrence in foods and

1Codex Alimentarius Committee on Food
Additives. 1995. Codex General Standard for Food
Additive, Codex Stan 192, pg 80. Available at:
http://www.codexalimentarius.org/committees-and-
task-forces/en/?provide=committeeDetail&idList=9.
Accessed November 9, 2012.

beverages of certain food additives
(sorbates, benzoates, and gallates) that
were already permitted in the EU before
January 20, 2009. Benzoic acid and
sodium benzoate are among the
ingredients on the list. The data are to
be used to re-evaluate the ingredients.
We understand from EFSA that the
report on this re-evaluation will be
available in late Spring 2013. When the
re-evaluation is completed, experts in
this Agency, and particularly in FDA,
will consider the results and their
possible implications. At this time,
however, the available evidence
supports the safety of the use of these
ingredients.

Comment: One commenter supported
the proposed rule but suggested that
more studies be conducted on the
effects of these three preservatives in
higher dosages (higher than the use
levels currently permitted under the
FDA GRAS regulations), possible
allergic reactions through contact or
ingestion and the extent of those
reactions, and potential alternatives to
these preservatives that produce the
same outcome without the use of
preservatives.

Response: The levels that FSIS would
allow to be used under this rule have
not been shown to cause allergic
reactions. Data on uses at higher levels
would be evaluated under the joint FDA
and FSIS ingredient approval system.

Data in the scientific}iiterature on the
amounts of these substances that are
necessary to trigger or give rise to
allergic reactions are not available. Food
additives, such as benzoic acid and
benzoates, have been known to cause
hypersensitivity reactions. Such
reactions are known to be very unusual
in healthy individuals. However, in
some cases, doses as low as 50 mg of
benzoates have been shown to cause
allergic reactions in individuals already
suffering from allergic reactions.
Information on the effects of these doses
on healthy individuals is not currently
available. Therefore, it is important that
food additives or ingredients that may
cause severe allergic or hypersensitivity
reactions be appropriately declared in
the ingredient statement on the product
label.

Industry is likely to pursue research
on the preservatives that are the subject
of this rulemaking and on others. FSIS
and FDA will continue to review new
substances for safety and suitability
under the MOU.

Comment: A commenter
recommended not specifying a pH range
of 4.8 to 5.2 percent for the use of
sodium propionate as indicated in the
Kemin petition, increasing the
permissible use level of propionate
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when used in combination with other
antimicrobial ingredients, and
specifying that the substances are to be
used in meat and poultry, including
RTE products. The commenter
explained that a higher pH provides
several benefits including greater
stability of the antimicrobial solution,
better handling and shipping
classifications, and improved sensory
characteristics in finished meat
products.

The commenter further stated that not
including a pH specification in the
approved ingredient listing in the FSIS
Directive will provide room for
innovation and fair competition in the
market. Moreover, a permitted use level
of sodium propionate in RTE meat and
poultry products is necessary because
the firm’s testing results indicate that
propionate, when combined with
commonly used existing antimicrobials
for meat and poultry (e.g., lactate,
acetate, and diacetate), is required at
higher levels to ensure safety of uncured
high-moisture items.

Response: As noted above, sodium
propionate that meets food grade
standards as outlined in the Food
Chemicals Codex, when used in
accordance with 21 CFR 184.1784, is
GRAS for use as an antimicrobial agent
in meat products with no other
limitations than cGMP. Therefore, FSIS
will not specify a pH level in its
Directive 7120.1. Also, since 21 CFR
184.1784 does not prescribe a maximum
use level for sodium propionate, when
the substance is used in combination
with another antimicrobial agent, the
maximum level for the combination is
governed by the maximum use level of
the other antimicrobial. For example,
when sodium propionate is used in
combination with sodium benzoate, the
maximum level for the mixture is not to
exceed 0.1 percent. When sodium
propionate is used in combination with
sodium diacetate, the maximum use
level for the mixture is not to exceed
0.25 percent.

The directive will specify the uses of
benzoic acid, sodium benzoate, and
sodium propionate in meat and poultry
products, including RTE meat and
poultry products.

Executive Order 12866, Executive
Order 13563, and Regulatory Flexibility
Act

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety

effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been determined not to be
significant and therefore has not been
reviewed by the Office of Management
and Budget (OMB) under E.O. 12866.

The rule will benefit companies that
want to use these substances in the
production of meat and poultry
products by expediting the approval
process. It will also benefit consumers
by expediting the approved use of
substances that enhance food safety by
controlling the growth of Lm in RTE
meat and poultry products. The rule
also will make the approval process for
new uses of sodium propionate, sodium
benzoate, and benzoic acid in meat and
poultry products consistent with the
process for obtaining approval for other
safe and suitable substances.

There are no expected costs
associated with this final rule. All
substances intended for use in the
production of meat and poultry
products will continue to be subject to
FDA evaluation for safety and FSIS
evaluation for suitability. Company
costs and the agencies’ costs associated
with these evaluations will not be
affected by this final rule.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the FSIS Administrator has
determined that this final rule will not
have a significant impact on a
substantial number of small entities.
This determination is based primarily
on the fact that the final rule will not
affect the process for approving new
uses of sodium benzoate, sodium
propionate, and benzoic acid in meat or
poultry products. This final rule will
make the process of listing approved
uses of these substances more efficient
by eliminating the need for FSIS to
conduct rulemaking each time a new
use is approved.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) has no
retroactive effect; and (2) does not
require administrative proceedings
before parties may file suit in court
challenging this rule. However, the
administrative procedures specified in 9
CFR 306.5, 381.35, and 590.300 through
590.370, respectively, must be
exhausted before any judicial challenge
may be made of the application of the
provisions of the final rule, if the

challenge involves any decision of an
FSIS employee relating to inspection
services provided under the FMIA,
PPIA, or EPIA.

Paperwork Reduction Act

This rule does not contain any new
information collection or record keeping
requirements that are subject to the
Office of Management and Budget
(OMB) approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

E-Government Act

FSIS and USDA are committed to
achieving the purposes of the E-
Government Act (44 U.S.C. 3601, et
seq.) by, among other things, promoting
the use of the Internet and other
information technologies and providing
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Additional Public Notification

FSIS will announce the availability of
this final rule on-line through the FSIS
Web page located at http://
www.fsis.usda.gov/
regulations & policies/

Interim & Final Rules/index.asp.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to our constituents and
stakeholders. The Update is
communicated via Listserv, a free email
subscription service for industry, trade,
and farm groups, consumer interest
groups, allied health professionals,
scientific professionals, and other
individuals who have requested to be
included. The Update also is available
on the FSIS Web page. Through Listserv
and the Web page, FSIS is able to
provide information to a much broader,
more diverse audience.

In addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/
news and events/email subscription/.
Options range from recalls to export
information to regulations, directives
and notices. Customers can add or
delete subscriptions themselves, and
have the option to password-protect
their accounts.
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List of Subjects in 9 CFR Part 424

Food additives, Food packaging, Meat
inspection, Poultry and poultry
products.

For the reasons set forth in the
preamble, FSIS is amending 9 CFR part
424 as follows:

PART 424—PREPARATION AND
PROCESSING OPERATIONS

m 1. The authority citation for part 424
continues to read as follows:

Authority: 7 U.S.C. 450, 1901-1906; 21
U.S.C. 451-470, 601-695; 7 CFR 2.18, 2.53.
m 2.In §424.23, revise paragraph (a)(3)
to read as follows:

§424.23 Prohibited uses.

(a) * *x %

(3) Sorbic acid, calcium sorbate,
sodium sorbate, and other salts of sorbic
acid shall not be used in cooked
sausages or any other meat; sulfurous
acid and salts of sulfurous acid shall not
be used in or on any meat; and niacin
or nicotinamide shall not be used in or
on fresh meat product; except that
potassium sorbate, propylparaben
(propyl p-hydroxybenzoate), and
calcium propionate, may be used in or
on any product, only as provided in 9
CFR Chapter III.

* * * * *

Done at Washington, DC on: February 28,
2013.

Alfred V. Almanza,

Administrator.

[FR Doc. 2013—-05341 Filed 3—6—13; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0720; Directorate
Identifier 2012-NM-059-AD; Amendment
39-17360; AD 2013-04-03]

RIN 2120-AA64
Airworthiness Directives; Cessna
Aircraft Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Cessna Aircraft Company Model 750
airplanes. This AD was prompted by
reports of loss of displayed airspeed.
This AD requires inspecting certain
logic modules to determine if certain
cabin altitude/pitot static heater module

assemblies are installed and replacing
those assemblies with a new assembly;
and revising the Non-Normal
Procedures Section of the airplane flight
manual (AFM) to include procedures for
resetting the pitot switch in the event of
pitot heater failure and for total loss of
airspeed indication. We are issuing this
AD to prevent the loss of all displayed
airspeed, which could result in reduced
ability to control the airplane.

DATES: This AD is effective April 11,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publication listed in the AD
as of April 11, 2013.

ADDRESSES: For service information
identified in this AD, contact Cessna
Aircraft Co., P.O. Box 7706, Wichita,
Kansas 67277; telephone 316-517-6215;
fax 316-517-5802; email
citationpubs@cessna.textron.com;
Internet https://
www.cessnasupport.com/newlogin.html.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Christine Abraham, Aerospace Engineer,
Electrical Systems and Avionics Branch,
ACE-119W, FAA, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; phone:
316—-946—4165; fax: 316—946—4107;
email: Christine.Abraham®@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on July 17, 2012 (77 FR 41937).

That NPRM proposed to require
inspecting certain logic modules to
determine if certain cabin altitude/pitot
static heater module assemblies are
installed and replacing those assemblies
with a new assembly; and revising the
Non-Normal Procedures Section of the
AFM to include procedures for resetting
the pitot switch in the event of pitot
heater failure and for total loss of
airspeed indication.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (77 FR 41937,
July 17, 2012) and the FAA’s response
to each comment.

Request To Change Compliance Time

Cessna Aircraft Company (Cessna)
requested that the NPRM (77 FR 41937,
July 17, 2012) use the compliance time
described in Cessna Service Letter
SL750-30-08, Revision 1, dated July 11,
2011, of within two years or 1,200 flight
hours after July 11, 2011 (The issue date
of Cessna Service Letter SL750-30-08,
Revision 1), whichever occurs first.
Cessna noted that the proposed NPRM
compliance time is within 600 flight
hours or one year after the effective date
of the AD, whichever occurs first.
Cessna stated that the NPRM
compliance time will extend the
compliance time beyond what is
suggested by Cessna Service Letter
SL750-30-08, Revision 1, dated July 11,
2011.

We disagree with the request to
change the compliance time. We
coordinated with Cessna regarding the
compliance time difference prior to
issuing the NPRM (77 FR 41937, July 17,
2012). We have determined that a
compliance time of within 600 flight
hours or one year after the effective date
of the AD (whichever occurs first) is an
appropriate compliance time to
adequately address the identified unsafe
condition. If additional data are
presented to justify a shorter
compliance time, we might consider
further rulemaking. We have not
changed the AD in this regard.

Request To Change Logic Module
Designators

Cessna requested that we change the
reference designators to the logic
modules in paragraph (g) of the NPRM
(77 FR 41937, July 17, 2012). Cessna
stated that NC006 and NCO007 are the
correct reference designators for the
logic modules.

We agree to change the references
because we have determined that the
commenter’s stated references are
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correct. We have changed paragraph (g)
of this AD to refer to the logic modules
as NC006 and NC007.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously

and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
41937, July 17, 2012) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 41937,
July 17, 2012).

ESTIMATED COSTS

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 210
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection 2 work-hours x $85 per hour = $170 $0 $170 $35,700
ReVisSion ......cccceveveeiieneeieneens 1 work-hour x $85 per hour = $85 ........ccccevereiiriniiireieee 0 85 17,850

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

. Cost per
Action Labor cost Parts cost product
Replacement .......c.ccocceviiiencieenene. 1 work-hour x $85 per hour = $85 .......c.ccoiiiiieierere e $4,058 $4,143

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-04-03 Cessna Aircraft Company:
Amendment 39-17360; Docket No.
FAA—-2012-0720; Directorate Identifier
2012-NM-059-AD.

(a) Effective Date
This AD is effective April 11, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Cessna Aircraft
Company Model 750 airplanes, certificated in

any category, serial numbers 0001 through
0245 inclusive.

(d) Subject
Joint Aircraft System Component (JASC)/

Air Transport Association (ATA) of America
Code 3030, Pitot/Static Anti-Ice System.

(e) Unsafe Condition

This AD was prompted by reports of loss
of displayed airspeed. We are issuing this AD
to prevent the loss of all displayed airspeed,
which could result in reduced ability to
control the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Replacement

Within 600 flight hours or one year after
the effective date of this AD, whichever
occurs first: Do an inspection of logic
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modules NC006 and NC007 to determine if
any cabin altitude/pitot static heater module
assemblies having part number (P/N)
6718477-9, P/N 6718477-10, or P/N
99147311 are installed, in accordance with
the Accomplishment Instructions of Cessna
Service Letter SL750-30-08, Revision 1,
dated July 11, 2011. If any altitude/pitot
static heater module assembly having P/N
6718477-9, P/N 6718477-10, or P/N
9914731-1 is installed: Before further flight,
replace that assembly with a new assembly
having P/N 6718477-11, in accordance with
the Accomplishment Instructions of Cessna
Service Letter SL750-30-08, Revision 1,
dated July 11, 2011.

(h) Airplane Flight Manual (AFM) Revision

Concurrently with the actions required by
paragraph (g) of this AD: Revise the Non-
Normal Procedures Section of the Cessna 750
AFM to include the information in the flight
manual changes identified in paragraphs
(h)(1), (h)(2), (h)(3), (h)(4), (h)(5), and (h)(6)
of this AD. This may be done by inserting
copies of these flight manual changes into the
Cessna 750 AFM. When these flight manual
changes have been included in general
revisions of the AFM, the general revisions
may be inserted in the AFM, provided the
relevant information in the general revision
is identical to that in these flight manual
changes, and then these temporary flight
manual changes may be removed.

(1) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TC—
R11-23, approved June 26, 2012.

(2) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TC—
R11-24, approved June 26, 2012.

(3) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TG—
R11-25, approved June 26, 2012.

(4) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TG—
R11-26, approved June 26, 2012.

(5) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FMA TC-
R02-03, approved April 10, 2012.

(6) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FMA TC—
R02-07, approved June 26, 2012.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install an altitude/pitot static
heater module assembly having P/N
6718477-9, P/N 6718477-10, or P/N
9914731-1, on any airplane.

(j) Special Flight Permit

Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the airplane can be
modified (if the operator elects to do so),
provided the actions required by paragraph
(h) of this AD have been accomplished.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,

send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Christine Abraham, Aerospace
Engineer, Electrical Systems and Avionics
Branch, ACE-119W, FAA, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; phone: 316—-946—
4165; fax: 316—946—4107; email:
Christine.Abraham@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Cessna Service Letter SL750-30-08,
Revision 1, dated July 11, 2011.

(ii) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TC—
R11-23, approved June 26, 2012.

(iii) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TC—
R11-24, approved June 26, 2012.

(iv) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TC-
R11-25, approved June 26, 2012.

(v) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FM TC-
R11-26, approved June 26, 2012.

(vi) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FMA TC-
R02-03, approved April 10, 2012.

(vii) Cessna Temporary FAA Approved
Airplane Flight Manual Change 75FMA TC—
R02-07, approved June 26, 2012.

(3) For Cessna service information
identified in this AD, contact Cessna Aircraft
Co., P.O. Box 7706, Wichita, Kansas 67277;
telephone 316-517—-6215; fax 316-517-5802;
email citationpubs@cessna.textron.com;
Internet https://www.cessnasupport.com/
newlogin.html.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-

Issued in Renton, Washington, on February
8, 2013.

Ali Bahrami,
Manager,

Transport Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 2013—04901 Filed 3—-6—13; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1157; Directorate
Identifier 2012-NM-061-AD; Amendment
39-17371; AD 2013-04-13]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (OPERATIONS) LIMITED
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all BAE
SYSTEMS (OPERATIONS) LIMITED
Model BAe 146 and Avro 146-R]J series
airplanes. This AD was prompted by a
report that certain ceramic terminal
blocks, through which the wiring for the
engine fire extinguishers, fire detection
circuits, and engine and intake anti-ice
system are routed, have been found to
have moisture ingress, which can
degrade the insulation resistance of the
ceramic terminal blocks. This AD
requires a one-time insulation resistance
test of ceramic terminal blocks, and if
necessary, replacement of the blocks.
We are issuing this AD to prevent latent
failure of the number 2 fire bottle,
which, in the event of an engine fire,
could result in failure of the fire bottle
to discharge when activated and
possibly preventing the flightcrew from
extinguishing an engine fire.

DATES: This AD becomes effective April
11, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 11, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
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International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 5, 2012 (77 FR
66415). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

Moisture ingress has been discovered on
certain ceramic terminal blocks, mounted on
the engine cowlings, through which the
wiring for the engine fire extinguishers, fire
detection circuits and engine and intake anti
ice system are routed. The affected terminal
blocks were introduced through BAE
Systems SB 71-077-01693A (modification
HCMO01693A) during the period 2002-2004,
as this modification was mandated by CAA
UK AD 005-10-2001 [which corresponds
with FAA AD 2003-03-10, Amendment 39—
13034 (68 FR 4902, January 31, 2003)].
Moisture ingress has a detrimental effect on
the insulation resistance of the ceramic
terminal block with the resultant possibility
of interconnections between all terminals.
Most of the possible failure conditions in the
terminal block should result in an evident
warning or other indication. However, the
functional loss of the number 2 fire bottle
would be a dormant failure.

This condition, if not corrected, could
result in the failure of a fire bottle to
discharge when activated, possibly
preventing the flight crew in extinguishing
an engine fire.

For the reasons described above, this
[European Aviation Safety Agency (EASA)]
AD requires a one-time inspection of the
ceramic terminal blocks to determine the
insulation resistance and, depending on
findings, replacement of terminal blocks, and
the reporting of the results to the BAE
Systems. These will be used to establish a
suitable repetitive inspection interval, which
is expected to be introduced through the
Maintenance Review Board (MRB) process.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 66415, November 5, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial

changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
66415, November 5, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 66415,
November 5, 2012).

Costs of Compliance

We estimate that this AD will affect 2
products of U.S. registry. We also
estimate that it will take about 10 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $1,700, or $850 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $949, for a cost of $1,034 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 66415,
November 5, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2013-04-13 BAE SYSTEMS
(OPERATIONS) LIMITED: Amendment
39-17371. Docket No. FAA-2012-1157;
Directorate Identifier 2012-NM-061-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 11, 2013.
(b) Affected ADs

None.
(c) Applicability

This AD applies to all BAE SYSTEMS
(OPERATIONS) LIMITED Model BAe 146—
100A, —200A, and —300A airplanes; and
Model Avro 146—-RJ70A, 146-RJ85A, and
146-RJ100A airplanes; certificated in any
category.
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(d) Subject

Air Transport Association (ATA) of
America Code 24: Electrical Power.

(e) Reason

This AD was prompted by a report that
certain ceramic terminal blocks, through
which the wiring for the engine fire
extinguishers, fire detection circuits, and
engine and intake anti-ice system are routed,
have been found to have moisture ingress,
which can degrade the insulation resistance
of the ceramic terminal blocks. We are
issuing this AD to prevent latent failure of
the number 2 fire bottle, which, in the event
of an engine fire, could result in failure of the
fire bottle to discharge when activated and
possibly preventing the flightcrew from
extinguishing an engine fire.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

Within 4,000 flight cycles or 18 months,
whichever occurs first after the effective date
of this AD, do an insulation resistance test on
each terminal block, in accordance with
paragraphs 2.C,, 2.D., 2.E., and 2.F. of the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin 24-143, Revision
1, dated October 2, 2012.

(h) Replacement

If, during the test required by paragraph (g)
of this AD, any terminal block is found to
have a value of less than 50 megohms, before
next flight, replace it with a new or
serviceable terminal block, in accordance
with paragraph 2.G. of the Accomplishment
Instructions of BAE SYSTEMS
(OPERATIONS) LIMITED Inspection Service
Bulletin 24-143, Revision 1, dated October 2,
2012.

(i) Inspection Report Difference

Where BAE SYSTEMS (OPERATIONS)
LIMITED Inspection Service Bulletin 24-143,
Revision 1, dated October 2, 2012, specifies
to complete the test result sheets in
Appendices 1, 2, 3, and 4 and the inspection
report in Appendix 6, and send the
information to BAE SYSTEMS
(OPERATIONS) LIMITED, this AD does not
require that action.

(j) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (g) and (h) of this AD,
if those actions were performed before the
effective date of this AD using BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin 24-143, dated
September 26, 2011, which is not
incorporated by reference in this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to

approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-1175; fax (425) 227—
1149. Information may be emailed to: 9—
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(1) Related Information

(1) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2012—
0040, dated March 13, 2012; and BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin 24-143, Revision
1, dated October 2, 2012; for related
information.

(2) For service information identified in
this AD, contact BAE SYSTEMS
(OPERATIONS) LIMITED, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; telephone +44
1292 675207; fax +44 1292 675704; email
RApublications@baesystems.com; Internet
http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) BAE SYSTEMS (OPERATIONS)
LIMITED Inspection Service Bulletin 24-143,
Revision 1, dated October 2, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact BAE SYSTEMS
(OPERATIONS) LIMITED, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; telephone +44
1292 675207; fax +44 1292 675704; email
RApublications@baesystems.com; Internet

http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
21, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013—-04629 Filed 3-6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0860; Directorate
Identifier 2012-NM-123-AD; Amendment
39-17369; AD 2013-04—11]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —800, and —900ER series
airplanes. This AD was prompted by
incorrect wire support clamps installed
within the left environmental control
systems (ECS) bay, which could allow
wiring to come in contact with the
exposed metal of the improper clamp.
This AD requires inspections to identify
the part number of the wire support
clamp, related investigative actions, and
corrective actions if necessary. We are
issuing this AD to prevent electrical
arcing and a potential ignition source
within the ECS bay, which in
combination with flammable fuel
vapors, could result in a center wing
fuel tank explosion, and consequent loss
of the airplane.

DATES: This AD is effective April 11,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 11, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
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Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at hitp://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—-917-6482;
fax: 425-917—6590; email:
georgios.roussos@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on August 27, 2012 (77 FR
51720). That NPRM proposed to require
inspections to identify the part number
(P/N) of the wire support clamp, related
investigative actions, and corrective
actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (77 FR 51720,
August 27, 2012) and the FAA’s
response to each comment.

Statement To Address Effects of NPRM
(77 FR 51720, August 27, 2012) on
Winglets

Aviation Partners Boeing stated that
the installation of winglets per
Supplemental Type Certificate (STC)

ST00830SE (http://rgl.faa.gov/
Regulatory and Guidance Library/
rgstc.nsf/0/408E012E008616A78625788
80060456C?OpenDocument&High
light=st00830se) does not affect the
actions specified by the NPRM (77 FR
51720, August 27, 2012).

Requests To Remove or Change the
‘“Parts Installation Prohibition” Section

Boeing requested the ‘‘Parts
Installation Prohibition,” paragraph (h)
of the NPRM (77 FR 51720, August 27,
2012), be removed because there are
other types of clamps installed within
the ECS bay that are not included in
either Boeing Special Attention Service
Bulletin 737-28-1303, dated April 26,
2012, or the NPRM (77 FR 51720,
August 27, 2012). Boeing also requested
that we include P/Ns TA0930034-10P,
TA0930034—11, and TA0930034—12P
wire support clamps because they are
interchangeable with P/N TA0930034—
10. Alaska Airlines requested that the
‘“‘Parts Installation Prohibition”
paragraph be changed to clarify affected
airplanes, and pointed out that AD
2010-24-11, Amendment 39-16530 (75
FR 74616, December 1, 2010), also
addresses clamps installed in the left
ECS bay, but allows installation of
clamp P/N TA0930034-11 at the same
clamp position. Delta Air Lines (Delta)
requested that we ensure that paragraph
(h) of the NPRM, only applies to those
airplanes subject to the NPRM. Japan
Airlines requested that we specify, in
paragraph (h) of the NPRM, the
locations within the left ECS bay that P/
N TA0930034—10P clamps may be
installed.

We agree to revise paragraph (i) of this
AD (referred to as paragraph (h) in the
NPRM (77 FR 51720, August 27, 2012)).
We agree to allow installation of wire
support clamps P/Ns TA0930034—10P,
TA0930034-11, and TA0930034—12P, in
addition to P/N TA0930034-10, and to
limit the prohibition to the locations
specified in Figures 1 through 4 of
Boeing Special Attention Service
Bulletin 737-28-1303, dated April 26,
2012. We have revised paragraph (i) of
this AD accordingly.

In addition, we agree to clarify the
phrase “on any airplane” used in
paragraph (i) of this AD. The
applicability statement in all AD actions
lists all airplanes affected by that AD.
All of the requirements stated in an AD
are applicable only to the airplanes
listed in the applicability of that AD. We
have not changed the final rule
regarding this issue.

Requests To Allow Use of Certain Other
Wire Support Clamps

Boeing and Japan Airlines requested
that the NPRM (77 FR 51720, August 27,
2012) allow use of certain other wire
support clamps in addition to P/N
TA0930034-10, as specified by Boeing
Special Attention Service Bulletin 737—
28-1303, dated April 26, 2012. Japan
Airlines requested that we allow the use
of clamp P/N TA0930034-10P, and
referred to discussions with Boeing that
support use of this part number clamp,
that is also fully cushioned. Boeing
requested the corrective actions
statement in the “Relevant Service
Information” section of the preamble of
the NPRM (77 FR 51720, August 27,
2012) be revised to read, “Corrective
actions include replacing the discrepant
clamp with a new or serviceable
TA0930034-10, TA0930034-10P,
TA0930034-11, or TA0930034—-12P
wire support clamp if the part number
is incorrect, and repairing or replacing
chafed wiring.” Boeing stated that P/Ns
TA0930034-10P, TA0930034—11, and
TA0930034—12P are interchangeable
with P/N TA0930034-10.

We agree to allow installation of P/Ns
TA0930034-10P, TA0930034—11, and
TA0930034—-12P wire support clamps.
We have added new paragraph (h) in
this final rule to provide an exception
to Boeing Special Attention Service
Bulletin 737-28-1303, dated April 26,
2012, allow use of P/Ns TA0930034—
10P, TA0930034-11, and TA0930034—
12P wire support clamps. We have re-
identified subsequent paragraphs
accordingly.

We partially agree with the intent of
Boeing’s request to revise the ‘“Relevant
Service Information” section of the
NPRM (77 FR 51720, August 27, 2012).
Boeing’s request included removing the
phrase “or if the flange cushions do not
completely surround the two metal
strap sections of the wire support
clamp.” This phrase is based on the
procedures specified in Step 1 of
Figures 1 and 2 of Boeing Special
Attention Service Bulletin 737-28—
1303, dated April 26, 2012, and is part
of the inspection required by this AD.
Therefore, we do not agree that this
phrase should be removed from the
description of the inspection. As stated
previously, we do agree that installing
P/Ns TA0930034-10P, TA0930034—11,
and TA0930034—12P wire support
clamps is acceptable for accomplishing
the corrective action. However, the
“Relevant Service Information” section
of the NPRM is not restated in this AD,
so we have not revised this AD in this
regard.
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Request To Clarify Impacted Fuel Tank

Boeing requested that the “Summary”’
and “Discussion” sections in the NPRM
(77 FR 51720, August 27, 2012) be
revised to add the text, ““in the center
wing tank,” and to read, “We are
proposing this AD to prevent electrical
arcing and a potential ignition source in
the center wing tank, which in
combination with flammable fuel vapors
could result in a fuel tank explosion,
and consequent loss of the airplane,” to
clarify the area that might be potentially
impacted by the unsafe condition
identified in the NPRM.

We partially agree. We agree with
Boeing’s request to identify the center
wing tank as the impacted tank, because
the center wing tank located above the
ECS bay is the fuel tank potentially
affected by the unsafe condition
identified in this AD. We disagree to
state that this AD will prevent electrical
arcing and a potential ignition source in
the center wing tank, because the
potential ignition source has been
identified to be within the ECS bay,
which is a flammable leakage fluid
zone. A potential ignition within the
ECS bay could lead to a fire in the area
and potentially result in a center wing
tank explosion. Therefore, we agree to
identify the center wing tank as the
affected fuel tank without including the

misleading statement that this AD will
prevent electrical arcing within the fuel
tank. We further recognize that the same
issue applies to paragraph (e), “Unsafe
Condition,” of this AD and note that the
“Discussion” section that appeared in
the NPRM (77 FR 51720, August 27,
2012) is not restated in the final rule.
We have revised the Summary and
paragraph (e) of this AD to specify that
we are issuing this AD “to prevent
electrical arcing and a potential ignition
source within the ECS bay, which in
combination with flammable fuel
vapors, could result in a center wing
fuel tank explosion, and consequent loss
of the airplane.”

Request To Clarify Airplane
Maintenance Data

Delta pointed to inconsistencies
between the type design data and the
aircraft illustrated parts catalog (AIPC)
used for maintaining airplanes. Delta
stated that the AIPC does not accurately
identify all clamp locations that are
needed for AD compliance, and pointed
out that discrepancies within type
design data and maintenance data could
result in a re-occurrence of clamp
installation discrepancies, which
occurred in production and resulted in
the airworthiness directive.

We acknowledge that if operators
refer to and use an inaccurate AIPC, it

ESTIMATED COSTS

could result in non-compliance with AD
requirements. However, it is the
responsibility of the operators to ensure
that they are in compliance with AD
requirements. In addition, the AIPC is
not an FAA approved or controlled
document. We have not changed the AD
in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
51720, August 27, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 51720,
August 27, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 297
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per Number of Cost on U.S.
Action Labor cost Parts cost product airplanes operators
Inspection Group 1 airplanes ............ 10 work-hours x $85 per hour = $0 $850 185 $157,250
$850.
Inspection Group 2 airplanes ............ 2 work-hours x $85 per hour = $170 0 170 112 19,040

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
required inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements.

. Cost per
Action Labor cost Parts cost product
Replacement of wire support clamp .......ccccooeevereerienns 1 work-hour x $85 per hour = $85 ........ccccvevririnnenne $3 $88

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition repair of

chafed or damaged wiring specified in
this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
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that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-04-11 The Boeing Company:
Amendment 39-17369; Docket No.
FAA-2012-0860; Directorate Identifier
2012-NM-123-AD.

(a) Effective Date
This AD is effective April 11, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, —800, and —900ER
series airplanes, certificated in any category,
identified in Boeing Special Attention
Service Bulletin 737-28-1303, dated April
26, 2012.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 28, Fuel System.

(e) Unsafe Condition

This AD was prompted by incorrect wire
support clamps installed within the left
environmental control systems (ECS) bay,
which could allow wiring to come in contact
with the exposed metal of the improper
clamp. We are issuing this AD to prevent
electrical arcing and a potential ignition
source within the ESC bay, which in
combination with flammable fuel vapors,
could result in a center wing fuel tank
explosion, and consequent loss of the
airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Actions

Within 60 months after the effective date
of this AD, do a detailed inspection for part
number (P/N) TA0930034—10 wire support
clamp at the locations specified in Figures 1
through 4 of Boeing Special Attention
Service Bulletin 737-28-1303, dated April
26, 2012, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-28-1303, dated April
26, 2012, except as provided by paragraph (h)
of this AD. Do all applicable related
investigative and corrective actions before
further flight.

(h) Exception to Service Information

Where Boeing Special Attention Service
Bulletin 737-28-1303, dated April 26, 2012,
specifies to install P/N TA0930034—10 wire
support clamp, this AD also allows
installation of P/Ns TA0930034—10P,
TA0930034-11, and TA0930034—12P wire
support clamps.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a wire support clamp at
the locations specified in Figures 1 through
4 of Boeing Special Attention Service
Bulletin 737-28-1303, dated April 26, 2012,
on any airplane, unless the wire support
clamp is P/N TA0930034-10, TA0930034—
10P, TA0930034-11, or TA0930034-12P.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Georgios Roussos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6482; fax: 425-917-6590; email:
georgios.roussos@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 737-28-1303, dated April 26, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
20, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-04633 Filed 3—-6—13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-1164; Directorate
Identifier 2012-NM-075-AD; Amendment
39-17370; AD 2013-04-12]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.
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SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus Model A310-204, —222, —-304,
—322, and —324 airplanes. This AD was
prompted by the manufacturer re-
classifying slat extension eccentric bolts
as principle structural elements (PSE)
with replacement due at or before newly
calculated fatigue life limits. This AD
requires replacing slat extension
eccentric bolts and associated washers
with new slat extension eccentric bolts
and washers. We are issuing this AD to
prevent fatigue cracking, which could
result in the loss of structural integrity
of the airplane.

DATES: This AD becomes effective April
11, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 11, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 19, 2012 (77 FR
69391). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

Slat extension eccentric bolts have been
reclassified as Principal Structural Elements
(PSE). As a result, associated fatigue lives
will be published in the Airbus A310
Airworthiness Limitation Section (ALS) Part
1 and bolts must be replaced at or before
their calculated fatigue lives.

Failure to replace the bolts within the new
fatigue life limits constitutes an unsafe
condition.

For the reasons explained above, this
[European Aviation Safety Agency (EASA)]
AD requires:

—for A310-300 aeroplanes, the replacement
of slat extension eccentric bolts, Part
Number (P/N) A57844015200, with slat
extension eccentric bolts P/N
A57844015204 at the slat 2 tracks 4 and 7

and slat 3 track 8 positions on both Left

Hand (LH) and Right Hand (RH) wings, and

—for A310-300 and A310-200 aeroplanes
that incorporate Airbus modification
04809, the replacement of slat extension
eccentric bolts, P/N A57843624200 and
associated washers P/N A57844016200,
with slat extension eccentric bolts P/N
A57843624202 and washers P/N
A57844391200 at the slat 2 track 5
position, on both LH and RH wings.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 69391, November 19, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

o Are consistent with the intent that
was proposed in the NPRM (77 FR
69391, November 19, 2012) for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 69391,
November 19, 2012).

Costs of Compliance

We estimate that this AD will affect 1
product of U.S. registry. We also
estimate that it will take about 9 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $25,250
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$26,015, or $26,015 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:

General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 69391,
November 19, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-04-12 Airbus: Amendment 39-17370.
Docket No. FAA-2012-1164; Directorate
Identifier 2012—NM-075—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 11, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A310—
204, —222, -304, —322, and —324 airplanes,
certificated in any category, having received

in production Airbus modification 04809
without Airbus modification 06243 or 13596.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by the
manufacturer re-classifying slat extension
eccentric bolts as principle structural
elements (PSE) with replacement due at or
before newly calculated fatigue life limits.
We are issuing this AD to prevent fatigue
cracking, which could result in the loss of
structural integrity of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Compliance Times

At the applicable time specified in
paragraphs (g)(1), (g)(2), or (g)(3) of this AD:
Do the replacements specified in paragraphs
(h)(1) and (h)(2) of this AD, as applicable. For
the purposes of this AD, to establish the
average flight time (AFT), take the
accumulated flight time (counted from the
take-off up to the landing) and divide it by
the number of accumulated flight cycles.
This gives the AFT per flight cycle.

(1) For Model A310-304, —322, and —324
airplanes operated with an AFT of less than
4 hours: Before the accumulation of 66,000
total flight hours or 40,000 total flight cycles,
whichever occurs first.

(2) For Model A310-304, —322, and —324
airplanes operated with an AFT of 4 hours
or more: Before the accumulation of 66,000
total flight hours or 31,400 total flight cycles,
whichever occurs first.

(3) For Model A310-204 and —222
airplanes with Airbus modification 04809:
Before the accumulation of 71,800 total flight
hours or 35,900 total flight cycles, whichever
occurs first.

(h) Replacement of Slat Extension Eccentric
Bolt and Hardware on Both Wings

(1) For Model A310-304, =322, and —324
airplanes: Replace the slat extension
eccentric bolts, part number (P/N)
A57844015200, at the slat 2, tracks 4 and 7,
and slat 3, track 8 positions with new slat
eccentric extension bolts, P/N
A57844015204, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A310-57-2100,
Revision 01, dated February 3, 2012.

(2) For Model A310-304, —322, and —324
airplanes, and Model A310-204 and —222
airplanes that have incorporated Airbus
modification 04809: Replace the slat
extension eccentric bolts, P/N
A57843624200, at the slat 2, track 5, position
with new slat extension eccentric bolts, P/N
A57843624202; and replace the associated
washers of eccentric bolts, P/N
A57844016200, at the slat 2, track 5, position
with washers, P/N A57844391200; in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A310-57—-2100, Revision 01, dated
February 3, 2012.

(i) Parts Installation Prohibition

After the modification of the airplane with
the replacement of slat extension eccentric
bolts and associated hardware required by
paragraphs (g) and (h) of this AD, no person
may install any slat extension eccentric bolt,
P/N A57844015200 or P/N A57843624200,
with associated washer P/N A57844016200,
on that airplane.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-2125; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2012—-0042,
dated April 10, 2012; and Airbus Mandatory
Service Bulletin A310-57—-2100, Revision 01,
dated February 3, 2012; for related
information.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Airbus Mandatory Service Bulletin
A310-57-2100, Revision 01, dated February
3, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
21, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-04632 Filed 3-6-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0080; Airspace
Docket No. 12-AWA-6]

RIN 2120-AA66
Amendment of Class B Airspace
Description; Tampa, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, technical
amendment.

SUMMARY: This action amends the
description of the Tampa International
Airport, FL, Class B airspace area by
changing the references for defining the
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centerpoint of the airspace from the
“airport surveillance radar (ASR)
antenna” to “Point of Origin.” In
addition, the description is edited
throughout to improve clarity. These
changes are editorial only and do not
alter the current charted boundaries or
altitudes or the ATC procedures for the
Tampa Class B airspace area.

DATES: Effective date: April 8, 2013. The
Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Office of Mission
Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

The Tampa Class B airspace area was
established as a “Terminal Control Area
(TCA)” on September 20, 1990 (55 FR
19226, May 8, 1990). In 1993, as part of
the Airspace Reclassification Final Rule
(56 FR 65638, December 17, 1991), the
term “‘terminal control area” was
replaced by “Class B airspace area.”
Because there was no VHF
Omnidirectional Range (VOR)
navigation aid located on the Tampa
International Airport to serve as a
reference for describing the airspace, the
area was designed using the latitude/
longitude position of the ASR antenna
as the centerpoint. In 2012, the ASR
antenna was moved to another location
on the airport. So that there will be no
change to the existing charted
boundaries of the Tampa Class B
airspace area, the FAA is retaining the
same latitude/longitude of the “old”
ASR antenna location as the centerpoint
for the Class B airspace. To accomplish
this, all references to the ASR in the
Tampa Class B airspace description (as
published in FAA Order 7400.9) are
replaced by “Point of Origin.” This
practice is consistent with other Class B
airspace locations that do not have a
suitable navigation aid located on the
airport.

The current Tampa Class B
description also refers to the LOC/DME
antenna. However, the FAA’s Digital
Navigation Products Team reviewed the
charted boundaries and determined that
none of the boundaries are defined from
the LOC/DME antenna position.
Therefore, those references are
unnecessary and are removed from the
description. Additionally, the

description has been edited to eliminate
confusing wording and improve clarity.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by editing the description of the Tampa.
FL, Class B airspace (as published in
FAA Order 7400.9) to remove references
to the “ASR antenna” and replace them
with “Point of Origin” for defining the
centerpoint of the airspace. The Point of
Origin uses the same latitude/longitude
of the “old” ASR antenna location. The
FAA is taking this action so that the
currently charted boundaries of the
Class B airspace area are not affected by
the recent relocation of the ASR antenna
to a new position on the airport. The
Class B airspace description is also
edited to remove unnecessary references
to the LOC/DME antenna and to
improve the clarity of the description.

Because this action is a minor
editorial change that does not alter the
currently charted boundaries or
altitudes or ATC procedures for the
Tampa International Airport, I find that
notice and public procedure under 5
U.S.C 553(b) are unnecessary and
contrary to the public interest.

Class B airspace areas are published
in paragraph 3000 of FAA Order
7400.9W dated August 8, 2012, and
effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class B airspace area listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is

promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it makes
editorial corrections to an existing Class
B airspace description to maintain
accuracy.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with 311a,
FAA Order 1050.1E, “Environmental
Impacts: Policies and Procedures.” This
airspace action is an editorial change
only and is not expected to cause any
potentially significant environmental
impacts, and no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, signed August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 3000 Subpart B—Class B
Airspace.

* * * * *

ASOFLB Tampa, FL [Amended]

Tampa International Airport (Primary
Airport)

(Lat. 27°58’32” N., long. 82°3200” W.)
Point of Origin

(Lat. 27°59’15” N., long. 82°32740” W.)

Boundaries.

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL bounded by an area beginning at lat.
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27°54’29” N., long. 82°30’56” W.; then
clockwise along the 5-mile radius of the
Point of Origin to lat. 27°57°43” N., long.
82°27'18” W.; then southwest to the point of
beginning.

Area B. That airspace extending upward
from 1,200 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
Anna Maria Island, FL, shoreline and the 30-
mile radius of the Point of Origin; then north
along the shoreline to lat. 27°40°47” N., long.
82°44’14” W.; then northeast to lat. 27°42’15”
N., long. 82°4045” W. (the end of the Skyway
Bridge); then north along the shoreline to the
10-mile radius of the Point of Origin; then
clockwise along the 10-mile radius to U.S.
Highway 301; then south along U.S. Highway
301 to Interstate 75; then south along
Interstate 75 to the 10-mile arc of the
Sarasota, FL, Class C airspace area; then
counterclockwise along the Sarasota Class C
airspace area 10-mile arc to the 30-mile
radius of the Point of Origin; then clockwise
along the 30-mile radius to the point of
beginning.

Area C. That airspace extending upward
from 3,000 feet MSL up to and including
10,000 feet MSL bounded by a line beginning
at the shoreline (lat. 28°19°48” N., long.
82°43’37” W.); then east to the intersection of
Highway 19 and Highway 52; then east along
Highway 52 to Interstate 75; then south along
the eastern edge of Interstate 75 to Highway
54; then east along Highway 54 to Highway
39-301 at Zephyrhills, FL; then south on
Highway 39 to Highway 60; then west on
Highway 60 to lat. 27°5617” N., long.
82°11°05” W.; then south to and along the
railroad to Parrish, FL; then southwest along
Highway 301 to the 10-mile DME arc of the
Sarasota Class C airspace area; then
counterclockwise along the Sarasota Class C
airspace area 10-mile DME arc to Interstate
75; then north along Interstate 75 to the 10-
mile radius of the Point of Origin; then
counterclockwise along 10-mile radius of the
Point of Origin to the shoreline; then south
along the shoreline to lat. 27°42’15” N., long.
82°40’45” W.; then direct to the shoreline at
lat. 27°40747” N., long. 82°44’14” W.; then
north along the shoreline to the point of
beginning.

Area D. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
Anna Maria Island, FL, shoreline and the 30-
mile radius of the Point of Origin; then
clockwise along the 30-mile radius of the
Point of Origin to long. 83°00°00” W.; then
north along long. 83°00°00” W. to the 30-mile
radius of the Point of Origin; then clockwise
along the 30-mile radius of the Point of
Origin to Dade City, FL; then south on
Highway 39-301 to Highway 54 at
Zephyrhills, FL; then west on Highway 54 to
Interstate 75; then north on the eastern edge
of Interstate 75 to Highway 52; then west on
Highway 52 to the intersection of Highway
52 and Highway 19 at Hudson, FL; then due
west to and south along the shoreline to lat.
27°40'47” N., long. 82°44’14” W.; then south
along the shoreline to the point of beginning;
and that airspace beginning at the
intersection of Highway 301 and the Sarasota
Class C airspace area 10-mile DME arc; then
northeast along Highway 301 to Parrish, FL;

then northeast along the railroad to lat.
27°56’17” N., long. 82°11°05” W.; then east
along Highway 60 to the intersection of
Highway 60 and Highway 39; then south
along Highway 39 to the 30-mile radius of the
Point of Origin; then clockwise along the 30-
mile radius of the Point of Origin to the
Sarasota, FL, Class C airspace area 10-mile
DME arc; then counterclockwise along the
Sarasota Class C airspace area 10-mile DME
arc to the point of beginning.

Issued in Washington, DC, on February 21,
2013.
Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2013—-04829 Filed 3-6-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0610; Airspace
Docket No. 12-AS0-28]

Amendment of Class E Airspace;
Goldsboro, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
Airspace in the Goldsboro, NC area, to
accommodate new Area Navigation
(RNAV) Global Positioning System
(GPS) Standard Instrument Approach
Procedures at Mount Olive Municipal
Airport. Airspace reconfiguration is
necessary for the continued safety and
management of instrument flight rules
(IFR) operations within the Goldsboro,
NC, airspace area. This action also
updates the geographic coordinates of
Mount Olive Municipal Airport and the
Seymour Johnson TACAN, and
recognizes the airport name change of
Goldsboro-Wayne Municipal Airport to
Wayne Executive Jetport.

DATES: Effective 0901 UTC, May 2, 2013.
The Director of the Federal Register
approves this incorporation by reference
action under title 1, Code of Federal
Regulations, part 51, subject to the
annual revision of FAA Order 7400.9
and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—6364.

SUPPLEMENTARY INFORMATION:

History

On September 28, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Class E airspace in the
Goldsboro, NC area (77 FR 59572).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Subsequent to
publication, the FAA found an error in
the name of the Wayne Executive Jetport
and makes the correction in the rule.
Except for editorial changes, and the
change noted above, this rule is the
same as published in the NPRM.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9W dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
in the Goldsboro, NC, area, providing
the controlled airspace required to
support the new RNAV (GPS) standard
instrument approach procedures for
Mount Olive Municipal Airport. The
geographic coordinates of Mount Olive
Municipal Airport and the Seymour
Johnson TACAN are also adjusted to
coincide with the FAAs aeronautical
database. This action also recognizes the
airport name change of Goldsboro-
Wayne Municipal Airport to Wayne
Executive Jetport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends controlled airspace in the
Goldsboro, NC, area.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, effective
September 15, 2012, is amended as
follows:

Paragraph 6005. Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

ASO NCE5 Goldsboro, NC [Amended]
Goldsboro, Seymour Johnson, AFB, NC

(Lat. 35°20°22” N., long. 77°57°38” W.)
Seymour Johnson TACAN

(Lat. 35°20°07” N., long. 77°58"17” W.)
Goldsboro, Wayne Executive Jetport

(Lat. 35°27°38” N., long. 77°57'54” W.)
Mount Olive, Mount Olive Municipal Airport

(Lat. 35°13’17” N., long. 78°02"19” W.)

That airspace extending upward from 700
feet above the surface within a 6—6 mile
radius of Seymour Johnson, AFB, and within
2.5 miles each side of the Seymour Johnson
TACAN 265° radial extending from the 6.6-
mile radius to 12 miles west of the TACAN,
and within a 5-mile radius of Wayne
Executive Jetport, and within a 6.5-mile
radius of Mount Olive Municipal Airport.

Issued in College Park, Georgia, on
February 15, 2013.
Barry A. Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2013-05223 Filed 3—6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1401; Airspace
Docket No. 11-AGL-27]

Amendment of Class E Airspace;
Gaylord, MI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Gaylord, MI. Additional
controlled airspace is necessary to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures at Gaylord Regional Airport.
The airport’s name and geographic
coordinates are also adjusted. The FAA
is taking this action to enhance the
safety and management of Instrument
Flight Rule (IFR) operations at the
airport.

DATES: Effective Date: 0901 UTC, June
27, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone 817-321—
7716.

SUPPLEMENTARY INFORMATION:

History

On September 13, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Class E airspace for the
Gaylord, MI, area, creating additional
controlled airspace at Gaylord Regional
Airport (77 FR 56586) Docket No. FAA—
2011-1401. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9W
dated August 8, 2012, and effective
September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
to ensure that required controlled
airspace exists to contain new standard
instrument approach procedures at
Gaylord Regional Airport, Gaylord, ML
This action enhances the safety and
management of IFR operations at the
airport. Geographic coordinates of the
airport are updated, as well as the
airport name from Otsego County
Airport to Gaylord Regional Airport, to
coincide with the FAA’s aeronautical
database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
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promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Gaylord Regional
Airport, Gaylord, ML

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface

* * * * *

AGL MI E5 Gaylord, MI [Amended]

Gaylord Regional Airport, MI

(Lat. 45°00°47” N., long. 84°42’12” W.)
Gaylord VOR/DME

(Lat. 45°00°45” N., long. 84°42’15” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Gaylord Regional Airport, and within 2
miles each side of the 090° bearing from the
airport extending from the 7-mile radius to
10.5 miles east of the airport, and within 8

miles north and 4 miles south of the Gaylord
VOR/DME 278° radial extending from the 7-
mile radius to 14.1 miles west of the airport,
and within 8 miles north and 4 miles south
of the Gaylord VOR/DME 270° radial
extending from the 7-mile radius to 14.2
miles west of the airport.

Issued in Fort Worth, Texas, on February
12, 2013.
David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013—-05209 Filed 3—6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0791; Airspace
Docket No. 12-AGL-9]

Amendment of Class E Airspace; Sault
Ste Marie, ON

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Sault Ste Marie, ON.
Changes to controlled airspace are
necessary to coincide with the Canadian
control zone over Sault Ste Marie
Airport. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at the airport.

DATES: Effective Date: 0901 UTC, June
27, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone 817-321—
7716.

SUPPLEMENTARY INFORMATION:

History

On September 14, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Class E airspace for the Sault
Ste Marie, ON, area, amending
controlled airspace at Sault Ste Marie
Airport (77 FR 56796) Docket No. FAA-
2012-0791. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Class E

airspace designations are published in
paragraph 6005 of FAA Order 7400.9W
dated August 8, 2012, and effective
September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace designated as
an extension to Class D at Sault Ste
Marie Airport, Sault Ste Marie, ON, to
coincide with that portion of the control
zone in Canadian airspace. This action
is necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Sault Ste Marie
Airport, Sault Ste Marie, ON.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
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not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6004: Class E airspace
designated as an extension to a Class D or
Class E surface area

* * * * *

AGL ON E4 Sault Ste Marie, ON
[Amended]

Sault Ste Marie Airport, ON, Canada
(Lat. 46°29°06” N., long. 84°30734” W.)
That airspace in the United States
extending upward from the surface within
1.6 miles each side of the 118° bearing from

I. Background
II. Discussion .......
A. Overview

B. NAESB Phase II Demand Response M&V Standards

1. Comments

Sault Ste Marie Airport extending from the
5-mile radius of the airport to 9.6 miles
southeast of the airport.

Issued in Fort Worth, Texas, on February
12, 2013.
David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013-05220 Filed 3-6-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 38

[Docket No. RM05-5-020; Order No. 676—
G]

Standards for Business Practices and
Communication Protocols for Public
Utilities

AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending its regulations which
establish standards for business
practices and electronic
communications for public utilities to
incorporate by reference updated
business practice standards adopted by
the Wholesale Electric Quadrant of the
North American Energy Standards
Board to categorize various products
and services for demand response and
energy efficiency and to support the
measurement and verification of these
products and services in organized
wholesale electric markets. These
standards provide common definitions

a. Adoption of Phase II Demand Response M&V Standards ....

b. Level of Detail, Standardization, and Best Practices

c. Other Matters .........cccueeenee
2. Commission Determination

C. NAESB Energy Efficiency M&V Standards

1. Comments

a. Adoption of Wholesale Energy Efficiency M&V Standards .
b. Other Matters ........ccoceveruiiennne

2. Commission Determination

D. Incorporation by Reference/Copyrighted Standards .

III. Implementation Dates and Procedures

IV. Notice of Use of Voluntary Consensus Standards .
V. Information Collection Statement ................

VI. Environmental Analysis
VII. Regulatory Flexibility Act ..
VIII. Document Availability

IX. Effective Date and Congressional Notification

and processes regarding demand
response and energy efficiency products
in organized wholesale electric markets
where such products are offered. The
standards also require each regional
transmission organization (RTO) and
independent system operator (ISO) to
address in the RTO or ISO’s governing
documents the performance evaluation
methods to be used for demand
response and energy efficiency
products. The standards thereby
facilitate the ability of demand response
and energy efficiency providers to
participate in organized wholesale
electric markets, reducing transaction
costs and providing an opportunity for
more customers to participate in these
programs, especially for customers that
operate in more than one organized
market.

DATES: This rule will become effective
May 6, 2013. Dates for implementation
of the standards are provided in the
Final Rule. This incorporation by
reference of certain publications in the
rule is approved by the Director of the
Federal Register as of May 6, 2013.

FOR FURTHER INFORMATION CONTACT:

David Kathan (technical issues), Office
of Energy Policy and Innovation,
Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, (202) 502—
6404.

Mindi Sauter (legal issues), Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street NE., Washington, DC 20426,
(202) 502-6830.

SUPPLEMENTARY INFORMATION:
Order No. 676-G
Table of Contents
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Before Commissioners: Jon Wellinghoff,
Chairman; Philip D. Moeller, John R.
Norris, Cheryl A. LaFleur, and Tony
T. Clark.

Order No. 676-G
Final Rule

Issued February 21, 2013.

1. The Federal Energy Regulatory
Commission (Commission) is amending
its regulations at 18 CFR 38.2(a) (which
establish standards for business
practices and electronic
communications for public utilities)? to
incorporate by reference 2 updated
business practice standards adopted by
the Wholesale Electric Quadrant (WEQ)
of the North American Energy Standards
Board (NAESB) to categorize various
products and services for demand
response and energy efficiency and to
support the measurement and
verification (M&V) of these products
and services in organized wholesale
electric markets. These standards
provide common definitions and
processes regarding demand response
and energy efficiency products in
organized wholesale electric markets
where such products are offered. The
standards also require each regional
transmission organization (RTO) and
independent system operator (ISO) to
address in the RTO’s or ISO’s governing
documents the performance evaluation
methods to be used for demand
response and energy efficiency
products. The standards thereby
facilitate the ability of demand response
and energy efficiency providers to
participate in organized wholesale
electric markets, reducing transaction
costs and providing an opportunity for
more customers to participate in these
programs, especially for customers that
operate in more than one organized
market.

I. Background

2. NAESB is a private consensus
standards developer that divides its
activities among four quadrants, each of
which is composed of members from all
segments of its respective industry.3
NAESB is an accredited standards
organization under the auspices of the
American National Standards Institute
(ANSI). NAESB’s procedures are
designed to ensure that all industry
participants can have input into the

118 CFR 38.2(a) (2012).

2Incorporation by reference makes compliance
with these standards mandatory for public utilities
subject to Part 38 of the Commission’s regulations.

3 The four quadrants are the wholesale and retail
electric quadrants and the wholesale and retail
natural gas quadrants.

development of a standard, whether or
not they are members of NAESB, and
each wholesale electric standard that
NAESB’s WEQ adopts is supported by a
consensus of the seven industry
segments: End Users, Distribution/Load
Serving Entities, Transmission,
Generation, Marketers/Brokers,
Independent Grid Operators/Planners,
and Technology/Services. The WEQ
process requires a super-majority vote of
67 percent of the members of the WEQ’s
Executive Committee, with support
from at least 40 percent of each of the
seven industry segments, to approve a
business practice standard.# For final
approval, 67 percent of the WEQ’s
general membership must ratify the
standards,5 at which point compliance
with NAESB’s standards would be
voluntary.

3.In 2006, the Commission adopted
Order No. 676, a Final Rule that
incorporated by reference business
practice standards adopted by NAESB
applicable to public utilities.® Since
2006, the NAESB consensus industry
stakeholder process has reviewed the
NAESB business practice standards for
public utilities with a view to creating
a more efficient marketplace and it has
adopted revisions. In a number of
instances, the Commission has
incorporated the standards by reference
into the Commission’s regulations,
making them mandatory for the entities
identified in the standards.”

4. NAESB began work on developing
business practice standards pertaining
to the measurement and verification of
demand response 8 products and
services in July 2007, when the NAESB
WEQ Demand Side Management
(DSM)—Energy Efficiency (EE)
subcommittee began work on this issue.
Key to obtaining consensus on the

4Under NAESB’s procedures, interested persons
may attend and participate in NAESB committee
meetings, and phone conferences, even if they are
not NAESB members.

5 See Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676, FERC Stats. & Regs. 31,216, n.5 (2006),
reh’g denied, Order No. 676—-A, 116 FERC { 61,255
(2006).

61d.

7 Standards for Business Practices and
Communication Protocols for Public Utilities, Final
Rule, Order No. 676—F, FERC Stats. & Regs. {31,309
(2010); Final Rule, Order No. 676-E, FERC Stats. &
Regs. 131,299 (2009); order granting clarification
and denying reh’g, Order No. 676-D, 124 FERC
961,317 (2008), Final Rule, Order No. 676—C, FERC
Stats. & Regs. 131,274 (2008), Final Rule, Order No.
676-B, FERC Stats. & Regs. {31,246 (2007).

8Demand response means a reduction in the
consumption of electric energy by customers from
their expected consumption in response to an
increase in the price of electric energy or to
incentive payments designed to induce lower
consumption of electric energy. 18 CFR 35.28(b)(4)
(2012).

initial set of demand response
measurement and verification standards
was the agreement to proceed with
further work on more detailed technical
standards for the measurement and
verification of demand response
resources. This effort led to the adoption
and ratification by NAESB of
measurement and verification standards
early in 2009.

5. On April 17, 2009, NAESB filed a
report informing the Commission that it
had adopted an initial set of business
practice standards to categorize various
demand response products and services
and to support the measurement and
verification of these products and
services in organized wholesale electric
markets (Phase I Demand Response
M&V Standards).® As mentioned above,
the NAESB report recognized that
adoption of these standards would need
to be followed by the development of
more detailed technical standards for
the measurement and verification of
demand response products and services
in RTO and ISO areas.

6. On April 15, 2010, the Commission
issued Order No. 676-F, incorporating
by reference the Phase I Demand
Response M&V Standards that
categorize various demand response
products and services and support the
measurement and verification of these
products and services in organized
wholesale electric markets.1? The
Commission stated that “[w]hile
NAESB’s Phase I [Demand Response]
M&V Standards represent a good first
step, additional substantive standards
would appear beneficial in creating
transparent and consistent measurement
and verification of demand response
products and services in wholesale
electric markets.”?1 The Commission
also stated that “we expect Phase IT will
address issues related to baseline
development * * * .12 The
Commission anticipated that the
measurement and verification standards
needed to accomplish this goal would
be a focus of NAESB’s Phase II
measurement and verification standards
development efforts.13

9Report, North American Energy Standards
Board, Measurement and Verification of Demand
Response Products, Docket No. RM05-5-017, at 2
(filed Apr. 17, 2009) (April 2009 Report).

10 Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676-F, FERC Stats. & Regs. { 31,309 (2010).

11 Order No. 676-F, FERC Stats. & Regs. T 31,309
at P 32.

12]d. P 37. The NAESB Phase I Demand Response
M&V Standards defines “baseline” as “‘an estimate
of the electricity that would have been consumed
by a Demand Resource in the absence of a Demand
Response Event.”

131d. P 32.



14656 Federal Register/Vol.

78, No. 45/ Thursday, March 7, 2013/Rules and Regulations

7. NAESB subsequently initiated
specific plans to improve and adopt
additional technical standards and filed
a report1* with the Commission on May
3, 2011 informing the Commission that
NAESB had adopted a revised set of
standards covering measurement and
verification (Phase II Demand Response
M&V Standards) and a new set of
standards covering energy efficiency?s
(Wholesale Energy Efficiency M&V
Standards), and explaining its efforts to
develop these standards.

8. After a review of NAESB’s May
2011 Report, the Commission issued a
notice of proposed rulemaking (NOPR)
on April 19, 2012 proposing to amend
the Commission’s regulations at 18 CFR
38.2 to incorporate by reference specific
enumerated business practice
standards?® and seeking comment on

14 Report, North American Energy Standards
Board, Measurement and Verification of Demand
Response Products, Docket No. RM05-5-020 (filed
May 3, 2011) (May 2011 Report).

15 Energy efficiency, Electricity:

[r]efers to programs that are aimed at reducing the
energy used by specific end-use devices and
systems, typically without affecting the services
provided. These programs reduce overall electricity
consumption (reported in megawatthours), often
without explicit consideration for the timing of
program-induced savings. Such savings are
generally achieved by substituting technologically
more advanced equipment to produce the same
level of end-use services (e.g. lighting, heating,
motor drive) with less electricity. Examples include
high-efficiency appliances, efficient lighting
programs, high-efficiency heating, ventilating and
air conditioning (HVAC) systems or control
modifications, efficient building design, advanced
electric motor drives, and heat recovery systems.

U.S. Energy Information Administration Glossary,
http://www.eia.gov/tools/glossary/index.cfm?id=E
(last visited Feb. 6, 2013).

16 NAESB Phase II Demand Response M&V
Standards collectively identified by NAESB as 2010
Wholesale Electric Quadrant Annual Plan Item 4(a)
and 4(b): General—Section 015-1.0; Telemetry—
Section 015-1.1; After-the-Fact Metering—Section
015-1.2; Performance Evaluation—Section 015-1.3;
General—Section 015-1.4; Telemetry—Section
015-1.5; After-the-Fact Metering—Section 015-1.6;
Performance Evaluation—Section 015-1.7;
General—Section 015-1.8; Telemetry—Section
015-1.9; After-the-Fact Metering—Section 015—
1.10; Performance Evaluation—Section 015-1.11;
General—Section 015-1.12; Telemetry—Section
015-1.13; After-the-Fact Metering—Section 015—
1.14; Performance Evaluation—Section 015-1.15;
Baseline Information—Section 015-1.16; Event
Information—Section 015-1.17; Special
Processing—Section 015—-1.18; Baseline
Information—Section 015-1.19; Event
Information—Section 015-1.20; Special
Processing—Section 015—1.21; Baseline
Information—Section 015-1.22; Event
Information—Section 015-1.23; Special
Processing—Section 015—1.24; Baseline
Information—Section 015-1.25; Event
Information—Section 015-1.26; Special
Processing—Section 015-1.27; Baseline
Information—Section 015-1.28; Event
Information—Section 015-1.29; and Special
Processing—Section 015-1.30. NAESB Energy
Efficiency M&V Standards collectively identified by
NAESB as 2010 Wholesale Electric Quadrant
Annual Plan Item 4(d): Energy Efficiency Resource
Use Criteria in Wholesale Markets—Section 021—

both the proposed Energy Efficiency and
Phase II Demand Response M&V
Standards.1? In light of the
Commission’s statements in Order No.
676-F regarding the importance of
consistency and specificity as discussed
above, the Commission requested
comments in the NOPR as to whether
the Phase II Demand Response M&V
Standards were sufficiently detailed to
provide transparent measurement and
verification among regions, and whether
greater detail or prescriptiveness would
be appropriate. The Commission also
requested comments on the degree to
which encouraging greater consistency
among markets and regions would
reduce costs for customers and market
participants or otherwise facilitate
participation by end users in multiple
markets.

9. To the extent that commenters
recommended greater detail in the
standards, the Commission requested
additional comment as to whether
market participants have attained
sufficient experience in demand
response to allow them to identify best
practices in the area of measurement
and verification, particularly for
performance evaluation-type areas such
as baseline calculations, to help inform
any guidance that the Commission may
provide. Similarly, the Commission
requested comment regarding particular
areas where enhancing such detail or
consistency would be most useful. The
Commission also requested comment on
whether further development of more
substantive measurement and
verification standards broadly
applicable to RTOs and ISOs is
necessary and, if so, whether a NAESB
or a Commission-led, or other process
should carry out the task. Further, the
Commission requested that, if
commenters prefer the NAESB process,
they comment on the best relationship
between NAESB and the RTO and ISO
stakeholder process to facilitate the
formulation of standards.

10. In response to the NAESB Energy
Efficiency and Phase II M&V NOPR, 21

3.1; General Measurement and Verification Plan
Requirements—Section 021-3.2; Post Installation
M&V Report Components—Section 021-3.3;
Performance Reporting—Section 021-3.4; M&V
Supporting Documents—Section 021-3.5; M&V
Methodologies—Section 021-3.6; Energy Efficiency
Baseline Conditions—Section 021-3.7; Statistical
Significance—Section 021-3.8; Nominated Energy
Efficiency Value Calculations/Demand Reduction
Value Calculations—Section 021-3.9; Measurement
and Monitoring—Section 021-3.10; Measurement
Equipment Specifications—Section 021-3.11; and
Data Validation—Section 021-3.12.

17 Standards for Business Practices and
Communication Protocols for Public Utilities,
Notice of Proposed Rulemaking, 77 FR 24427 (Apr.
24, 2012), FERC Stats. & Regs. q 32,688 (2012)
(Energy Efficiency and Phase I M&V NOPR).

entities filed comments.?® On July 17,
2012, NAESB filed a report with the
Commission stating it made a
modification to the Energy Efficiency
M&V Standards by deleting reference to
the International Performance
Measurement and Verification Protocol
(IPMVP).12 Using NAESB operating
procedures for minor clarifications and
corrections to standards, the WEQ
Executive Committee approved the
correction on June 15, 2012.

II. Discussion

A. Overview

11. In this Final Rule, the Commaission
is revising its regulations at 18 CFR 38.2
to incorporate by reference the Phase II
Demand Response M&V Standards and
the Wholesale Energy Efficiency M&V
Standards. The Commission concludes
that the Phase II Demand Response
M&V Standards represent an
incremental improvement to the
business practices for measuring and
verifying demand resource products and
services in the organized wholesale
electric markets. This phase of demand
response standard development builds
upon the work that already has been
accomplished to provide demand
response resources with opportunities
to participate in organized wholesale
electric markets, including accurate
measurement and verification of
demand response resources’
performance. Similarly, the Commission
concludes that the Wholesale Energy
Efficiency M&V Standards facilitate
energy efficiency providers’ ability to
participate in electricity markets by
providing standardized measurement
requirements and reducing transaction
costs, and assure more effective
evaluation of the performance of energy
efficiency products and services.

12. The Phase II Demand Response
M&V Standards and Wholesale Energy
Efficiency Standards were approved by
the WEQ and ratified by the NAESB
membership under NAESB’s consensus
procedures.2® As the Commission found
in Order No. 587,21 adoption of
consensus business practice standards is
appropriate because the consensus
process helps ensure the reasonableness
of the standards by requiring that the

18 The names of entities that filed comments are
listed in the Appendix to this Final Rule.

19Frrata Report, North American Energy
Standards Board, Measurement and Verification of
Demand Response Products, Docket No. RM05-5—
000, RM05-5-020 (filed July 17, 2012).

20 As noted earlier, 67 percent of the WEQ’s
general membership voting is required for
ratification of a business practice standard.

21 Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(July 26, 1996), FERC Stats. & Regs. 1 31,038 (1996).
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standards draw support from a broad
spectrum of industry participants
representing all segments of the
industry. Moreover, since the industry
itself has to conduct business under
these standards, the Commission’s
regulations should reflect those business
practice standards that have the widest
possible support.

13. The specific NAESB standards
that the Commission is incorporating by
reference in this Final Rule are the
Phase II Demand Response M&V
Standards and associated terms, and the
Wholesale Energy Efficiency M&V
Standards and associated terms.22

B. NAESB Phase Il Demand Response
M¢&'V Standards

14. In the NOPR, the Commission
proposed to incorporate by reference the
NAESB Phase II Demand Response M&V
standards, which include three sections:
the first section (Introduction and
Definition of Terms) contains an
overview of the standards and
definitions, the second section
(Standards 015-1.0 through 015-1.15)
contains standards on Provision of
Wholesale Electric Demand Response
Energy, Capacity, Reserve and
Regulation Products, and the third
section (Standards 015-1.16 through
015-1.30) contains standards on the five
performance evaluation methodologies:
(1) Maximum Base Load; (2) Meter
Before/Meter After; (3) Baseline Type-I
(Interval Meter); (4) Baseline Type-II
(Non-Interval Meter); and (5) Metering
Generator Output.

1. Comments

a. Adoption of Phase I Demand
Response M&V Standards

15. The Commission sought
comments on whether it should
incorporate by reference NAESB’s
proposed Phase II Demand Response
M&V Standards. Commenters
supporting incorporation of the
proposed NAESB Phase II Demand
Response M&V business practice
standards into the Commission’s
regulations include the IRC, EPSA, AEP,
Indicated New York Transmission
Owners, DR Supporters, IECA, Hess,
PSEG, and WEM. DR Supporters, IECA,
Hess and PSEG also recommend further
standardization, as discussed in detail
below.

16. Viridity generally supports the
incorporation of the Phase II Demand
Response M&V Standards, but also
requests that the Commission include in

22 The specific standards are enumerated in n.16
supra.

the final rule a requirement for RTOs
and ISOs to adopt performance
evaluation methods that provide a
reasonably accurate, reasonably
unbiased, and reasonably consistent
baseline for a customer’s highly-variable
load.23

17. EEI and Southern also generally
support incorporation of the Phase II
Demand Response M&V Standards, but
request that, to avoid inadvertent
ambiguity, the Commission clarify in
the Final Rule and in revisions to 18
CFR 38.2 that the NAESB standards and
associated terms for the Phase II
Demand Response M&V and the
Wholesale Energy Efficiency M&V apply
only in markets administered by RTOs
and ISOs. EEI and Southern further
request that the Commission incorporate
by reference those provisions of the
NAESB standards that limit their
applicability to RTO and ISO markets.

18. NAPP and the PJM IMM
recommend against adopting the Phase
II Demand Response M&V Standards. As
discussed below, the PJM IMM states
that the proposed standards do not
reference the Peak Load Contribution
recently adopted in PJM, that they do
not adequately define “Capacity
Service,” and that they inappropriately
allow the same five approaches for
capacity as for energy products. It states
that adopting the standards as
applicable to capacity creates the
potential to “reopen and confuse the
issue of double counting in PJM that
was only recently resolved.” 2¢ The PJM
IMM also notes the difficulty of trying
to apply common measurement and
verification standards across all RTOs
and ISOs.

b. Level of Detail, Standardization, and
Best Practices

19. The Commission sought
comments on whether the proposed
NAESB Phase II Demand Response M&V
Standards were sufficiently detailed and
whether greater detail would be
appropriate. The IRC believes that the
five performance evaluation
methodologies in the NAESB Phase II
Demand Response M&V standards
provide RTOs and ISOs with the
necessary flexibility to enable accurate
M&V. EPSA agrees and believes it is
appropriate to defer to the RTO and ISO
for an assessment of whether greater

23 Viridity notes that NAESB defines “highly-
variable load” as a customer that has a “fluctuating
or unpredictable electricity usage pattern.” Viridity
states that these customers’ “business-as-usual”
loads may have little or no relation to the weather;
thus predicting their loads is based on factors
specific to the customer instead of more universal
factors such as the weather.

24 See PJM Interconnection, L.L.C., 138 FERC
61,138 (2012).

detail is needed for a particular region,
and to establish the best next steps for
refining demand response M&V
mechanisms.

20. On the other hand, IECA states
there has been minimal forward
movement in developing greater
standardization and ‘“‘best practices” for
demand response M&V, and argues that
the status quo is unjust, unreasonable or
unduly discriminatory and that the
NAESB process discriminates against
manufacturers. DR Supporters indicate
that the proposed standards do not
include specific and detailed
characteristics of performance
evaluation methodologies and that,
because the NAESB standards defer to
the RTO and ISO governing documents,
the Phase II standards do little to bring
consistency or standardization to the
manner in which demand response is
measured. The DR Supporters argue that
greater detail or prescriptiveness is
appropriate with respect to the
measurement and verification of energy.
However, DR Supporters state that
efforts to impose consistent M&V
approaches across RTO and ISO
capacity markets would be misspent
given that M&V in those markets is so
intertwined with the details of the
specific capacity markets themselves.

21. PSEG suggests that additional
standards be developed that define the
testing and auditing requirements for
demand response resources to ensure
that they have the capability to reduce
demand during their time commitment.
PSEG also argues that the requirement
to provide real-time telemetry data for
all four products (i.e., energy, capacity,
reserve, and regulation) should be
mandatory, and requests that the
language in the standards be revised in
the future to require specific language in
this regard. PSEG also requests that
additional standards be developed that
require providers to measure demand
response delivered via behind-the-meter
generation, noting that it is important
for system reliability planners to
evaluate the impact of environmental
regulations that affect those types of
facilities.

22. The Commission also sought
comments on whether encouraging
greater consistency would reduce costs
and facilitate participation. The IRC
contends that further efforts at
developing a standardized M&V
performance evaluation methodology
will not be productive at this time, and
could reduce the accuracy of demand
response M&V and exclude
participation by resources with load
shapes that do not conform to the
standard. The IRC believes that a
flexible, regional approach to demand
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response M&V is crucial to ensuring the
growth of demand response resources in
wholesale electric markets. Hess
recommends that the Commission
pursue simplicity and consistency over
time (i.e., stability), as opposed to
simply consistency across all RTOs and
ISOs. Hess urges the Commission to be
mindful that confusion and loss of
customer confidence due to frequent
rule changes might outweigh marginal
benefits of rule improvements.

23. However, DR Supporters indicate
that encouraging greater consistency
among RTO and ISO energy markets and
regions would reduce costs and
facilitate participation. DR Supporters
argue that differences in baseline
designs require demand response
providers that are active across the
country to pay for and/or develop,
maintain and adapt diverse systems in
order to settle energy payments for
demand response customers in order to
accommodate each market’s differences,
and that this can result in customer
dissatisfaction related to increased costs
and confusion.

24. The Commission also sought
comments on whether the demand
response industry has had sufficient
experience to enable it to identify best
practices. DR Supporters believe the
industry has had sufficient experience,
and that this experience should be used
to develop a common energy baseline
methodology for use across all RTOs
and ISOs, which would be available as
an alternative to the approach a
particular RTO and ISO already has
implemented. Hess agrees that there is
sufficient experience to identify best
practices, and suggests that the
standards proposed for incorporation do
not draw upon available market
experience to provide the details
necessary to allow for true
standardization.

25. The Commission also asked
commenters to identify particular areas
in which enhancing detail or
consistency would be useful. Viridity
indicates that the proposed M&V
standards give RTOs and ISOs complete
discretion as to whether a region utilizes
any baseline methodology that is
suitable for highly-variable loads,25
leaving these resources without a
reasonable baseline against which their
performance can be measured. EPSA
asserts that a lack of specific
comparability between demand
resources and other resources that
participate in the wholesale market risks
artificially skewing incentives towards
potentially less reliable resources,
discouraging needed investments and

25 See supra note 23.

compromising the reliability of the
system.

c. Other Matters

26. The Commission requested
comments on whether, if further
development of more substantive
measurement and verification standards
broadly applicable to RTOs and ISOs is
required, a NAESB, Commission-led, or
other process should carry out the
task.26 Several commenters, including
EVO, Hess, IECA, DR Supporters, PSEG,
and NYTOs prefer a Commission-led
process, with some suggesting that the
Department of Energy and NAESB also
should participate. IECA, NYTOs, and
DR Supporters variously ask the
Commission to undertake technical
conferences to review the M&V methods
used by the different RTOs and ISOs in
order to fully understand their
differences, develop a set of consistent,
detailed demand response M&V
standards to enable demand response
resources to participate in multiple
jurisdictions without incurring costs of
complying with different standards,
determine the M&V floor required to
provide demand response
compensation, and establish a single
Baseline Type I measurement and
verification approach for energy that
any curtailment service provider would
be permitted to use in any Commission-
jurisdictional market.

27. IRC states that in some cases,
Commission action has provided critical
guidance that can be more effective in
providing direction than can be
achieved in trying to reach consensus;
therefore, future Commission guidance
potentially can avoid significant hours
of debate among NAESB participants on
additional contentious M&V issues.

28. IRC further states that
stakeholders have expressed only
limited support for launching an
additional NAESB process. IRC urges
the Commission not to press for
additional standardization at this time;
however, should the Commission
decide to do so, IRC suggests that the
NAESB process is preferable to creating
a new institutional process and requests
that the Commission provide detailed
guidance on the nature of further efforts.
EPSA supports using existing NAESB
processes in order to avoid establishing
competing processes for developing
demand response M&V baselines. EPSA
believes the Phase II standards serve as
a benchmark for RTO and ISO governing
documents, establishing parameters that
regional standards must either meet or
surpass.

26 NOPR, FERC Stats. & Regs. 132,688 at P 19.

29. NAPP supports an industry-led
standard development process, because
it believes the NAESB process has little
participation from demand response
providers, energy efficiency providers
and end use customers.

30. The PJM IMM also recommends
that if the Commission decides to
incorporate NAESB standards into its
rules, the Commission should clarify
that “Capacity Service” necessarily
means achieving a reduction to a level
at or below a resource’s peak load
contribution in order to prevent
confusion in the industry and to avoid
inefficient market rules. Additionally,
the PJM IMM considers the NAESB
standards to be flawed because they do
not differentiate metrics appropriate to
energy demand from metrics
appropriate for capacity demand.

31. EPSA requests that the
Commission confirm EPSA’s
understanding of the NOPR’s
explanation regarding conflicts between
the RTO’s or ISO’s governing documents
and the NAESB business standards.
Specifically, EPSA requests that the
Commission clarify that, if a conflict
arises between a system operator’s
governing documents and the NAESB
business standards, the system
operator’s governing documents would
have precedence over the NAESB
business standards with respect to
things such as consistency of terms or
definitions, but that such conflicts
should not refer to use of or reliance on
less rigorous regional demand response
M&V techniques. EPSA believes this
provision should allow for regional
variation while protecting against a
region adopting measures and protocols
that are inferior to those prescribed in
the Phase II proposal.

32. Mr. Lynch states that he opposes
the proposed standard for power plants
regulating carbon dioxide emissions
from new coal-based power plants,
arguing that such a regulation would
effectively outlaw coal as a fuel source
for the next generation of power plants,
causing energy costs to rise.

2. Commission Determination

33. The Commission is revising its
regulations at 18 CFR 38.2 to
incorporate by reference the revised
NAESB Phase II Demand Response M&V
Standards, as they represent an
incremental improvement to the
existing standards that we incorporated
by reference in Order No. 676-F. This
phase of the demand response standard
development builds upon the work that
allows demand response to participate
in organized wholesale electric markets,
including accurate measurement and
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monitoring of demand response
resources’ performance.

34. The Phase II Demand Response
M&V Standards provide common
definitions and processes regarding
demand response products in organized
wholesale electric markets where such
products are offered. The standards
address the applicability of performance
evaluation, metering, and processes to
each of the organized wholesale electric
markets. The changes included in the
Phase II Demand Response M&V
Standards add greater specificity on
items such as meter data reporting
deadlines. The standards also require
each RTO and ISO to address in the
RTO’s or ISO’s governing documents the
performance evaluation methods to be
used for demand response products.
The performance evaluation standards
define each of the individual methods
and their use during demand response
events. The changes to the performance
evaluation standards included in the
Phase II Demand Response M&V
Standards add greater specificity on the
use of the individual performance
evaluation methods.

35. The Commission concludes that
the Phase II Demand Response M&V
Standards facilitate the ability of
demand response providers to
participate in organized wholesale
electric markets, reducing transaction
costs and providing an opportunity for
more customers to participate in these
programs, especially for customers that
operate in more than one organized
market. The improvements to the
uniform set of definitions and
applicability requirements in the Phase
II Demand Response M&V Standards
should further reduce differences in
performance evaluation methods
between regions. Incorporating by
reference these measurement and
verification standards also will improve
the methods and procedures for
accurately measuring the performance
of demand response resources and assist
in monitoring demand response services
for potential market manipulation.

36. The Commission appreciates the
thoughtful comments and proposals
related to increasing the detail of the
Phase II Demand Response M&V
Standards, as well as the proposals to
establish a common M&V approach that
would supplement each RTO’s and
ISO’s approved methods. As the
Commission has explained in prior
orders, in choosing to take advantage of
the efficiency of the NAESB process to
establish technical standards for
business practices and communication
protocols for the gas and electric
industries, we follow the standard
regulatory process by which standards

are incorporated by reference.2? These
rules appropriately balance the interests
of the standards organization and the
expediency of governmental use of
privately developed standards. We find
that, on balance, the objections raised to
adopting the standards do not warrant
rejecting them. While additional efforts
to increase consistency across regions
could benefit end users and demand
response providers, as presented the
Phase II Demand Response M&V
Standards nonetheless represent an
incremental improvement to the
standards incorporated by reference in
Order No. 676-F. The Commission
therefore will incorporate by reference
the standards without modification.
While the Commission will not require
any additional process to further refine
or develop demand response
measurement and verification standards
at this time, we will monitor efforts at
RTOs and ISOs and NAESB to address
the issues raised in this proceeding and
otherwise made known to us, and take
action in the future in a separate docket
as necessary.

37. We agree with EEI and Southern
that the particular standards we are
incorporating by reference in this Final
Rule apply only in organized wholesale
electric markets administered by RTOs
or ISOs. NAESB made this clear in the
applicability section of its standards,
and we do not see any need to further
amend 18 CFR 38.2. With respect to
questions regarding whether the
relevant RTO or ISO governing
documents take precedence over the
standards that we are incorporating by
reference, we find that the standards
adopted are sufficiently clear. To the
extent that the Phase II Demand
Response M&V Standards refer to
“Governing Documents,” in the event of
a conflict with the otherwise applicable
NAESB standard, the governing
documents will take precedence. If such
a conflict arises and is of concern to
affected parties, they may bring that
concern to the Commission for
consideration.

38. We also find merit in the
suggestions to develop baselines that are
more accurate for highly-variable load,
to consider whether further work is
needed to reflect in the standards the
distinct functions provided by capacity
and energy products, and to consider
further development of appropriate
rules for demand response supported by
behind-the-meter generation. We
encourage stakeholders to pursue these

27 See, e.g., Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676-E, FERC Stats. & Regs. 131,299, at P 118
(2009).

issues as they consider potential
enhancements to the NAESB standards.

39. Mr. Lynch’s comments are not
related to the issues in this proceeding
and, therefore, we will not address them
here.

C. NAESB Energy Efficiency M&'V
Standards

40. In the NOPR, the Commission
proposed to incorporate by reference the
NAESB Wholesale Energy Efficiency
M&V Standards, which include the
following new standards—Energy
Efficiency Resource Use Criteria in
Wholesale Markets—Section 021-3.1;
General Measurement and Verification
Plan Requirements—Section 021-3.2;
Post Installation M&V Report
Components—Section 021-3.3;
Performance Reporting—Section 021-
3.4; M&V Supporting Documents—
Section 021-3.5; M&V Methodologies—
Section 021-3.6; Energy Efficiency
Baseline Conditions—Section 021-3.7;
Statistical Significance—Section 021—
3.8; Nominated Energy Efficiency Value
Calculations/Demand Reduction Value
Calculations—Section 021-3.9;
Measurement and Monitoring—Section
021-3.10; Measurement Equipment
Specifications—Section 021-3.11; and
Data Validation—Section 021-3.12. We
address below the issues raised by the
commenters.

1. Comments

a. Adoption of Wholesale Energy
Efficiency M&V Standards

41. The Commission sought
comments on whether it should
incorporate by reference NAESB’s
proposed Energy Efficiency M&V
Standards. Several commenters,
including EEI, AEP, and IRC support
incorporating the NAESB Energy
Efficiency M&V business practice
standards into the Commission’s
regulations.

42. Several other parties offer
qualified support, including the DR
Supporters, IECA, and PSEG. While
generally supporting the incorporation
of the energy efficiency business
standards into the Commission rules,
these commenters recommend several
changes. The DR Supporters and IECA
recommend that “streamlined, cost-
effective application of coincidence
factors for simple conversion of energy
use to peak demand reduction” be
included in the NAESB Energy
Efficiency M&V standards, particularly
for capacity markets. In its comments,
PSEG recommends several specific
modifications to the proposed Energy
Efficiency M&V standards including
wording changes, changes in report
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timing, and deletion of Standard 021—
3.11.1.9, which addresses the precision
of measurement or monitoring
equipment for proxy variables that do
not directly measure electrical demand.
IRC states that the Commission also
should adopt and incorporate into its
regulations the Introduction and
Principles and Applicability sections
identified in the Annual Plan item 4(d)
as WEQ-021-1 and WE1-021-2,
respectively. IRC argues that the
Introduction and Principles frame the
context of the standards and that the
Applicability section: limits the
applicability of the standard to RTOs
and ISOs; establishes that RTO and ISO
governing documents take precedence
over the standard where there is a
conflict; clarifies that the standard does
not establish requirements related to
compensation, design, operation, or use
of energy efficiency products and
services, and does not require system
operators to offer energy efficiency
products and services; and states that
the standard includes the requirements
on energy efficiency resource providers
for M&V of energy efficiency products
and services offered into wholesale
electric markets.

43. NEEP, NAPP, WEM, Alliance to
Save Energy, and EVO recommend
against adopting the NAESB Energy
Efficiency M&V Standards. NEEP and
EVO share PSEG’s objections to the
required precision of measurement of
monitoring equipment in Standard 021—
3.11.1.9. NAPP, NEEP, Alliance to Save
Energy, and EVO object to removing
references to the International
Performance Measurement and
Verification Protocol (IPMVP). These
commenters are concerned that deleting
references to the IPMVP in the body of
the Energy Efficiency M&V Standards
removes the connection of the NAESB
energy efficiency standards to the
leading industry-accepted energy
efficiency M&V guidance document.
They argue that removing the references
to IPMVP could cause confusion in the
field and impede credible and
consistent energy efficiency M&V, and
will make it much more difficult for the
Commission to be assured of
consistency and transparency. NAPP
argues that the NAESB process resulting
in removing references to the IPMVP
did not involve broad industry
participation.

44. DNV KEMA and NEEP
recommend several modifications to the
Energy Efficiency M&V standards that
address statistical significance and
accuracy of the measurement of proxy
variables. NEEP proposes modifications
stating that the plus or minus two
percent accuracy requirement on

equipment required in WEQ.021.3.11.9
is redundant with the overall accuracy
level required in Section WEQ.021.3.8.
NEEP argues that this requirement could
lead to a departure from standard
practice in evaluating energy efficiency
resources, and may compromise the
overall accuracy of the M&V results
while imposing higher evaluation costs.
NEEP contends the prescribed level of
accuracy for measurement for
monitoring equipment extends beyond
the hardware-specific scope of Section
WEQ.021.3.11.

b. Other Matters

45. Several comments request that the
Commission initiate a process to
examine specific energy efficiency
standards or to convene a technical
conference to discuss the proposed
energy efficiency standards in general in
order to resolve areas of concern. IECA
requests that the Commission add a
process to create streamlined, cost-
effective application of factors for
simple conversion of energy use to peak
reduction. EVO, NECPUC, and NEEP
ask the Commission to convene a
technical conference to address energy
efficiency issues identified by
commenters in this rulemaking process
and to resolve areas of concern. EVO,
supported by NEEP, also asks the
Commission to convene a technical
conference to address the removal of
references to IPMVP from the energy
efficiency standards, arguing that the
removal constitutes a material change to
the substance of the Wholesale Energy
Efficiency M&V Standards.

46. NECPUC states its understanding
that there is a significant divergence in
views amongst the NAESB board with
respect to the equipment accuracy
requirement in WEQ.021.3.11.9, and
NEEP states that its comments on
statistical precision (discussed above)
were not sufficiently considered or
understood within the NAESB process.

2. Commission Determination

47. The Commission is revising its
regulations at 18 CFR 38.2 to
incorporate by reference the NAESB
Wholesale Energy Efficiency M&V
Standards. The new standards define
terms and definitions that can be used
to facilitate communications and
provide standards for measurement and
verification methodologies for energy
efficiency in organized wholesale
electric markets. These standards will
reduce transaction costs and provide an
additional opportunity and increased
incentive for energy efficiency resources
to participate in the wholesale markets
established in RTO and ISO regions.

48. As with the Phase I Demand
Response M&V Standards discussed
above, the Wholesale Energy Efficiency
M&V Standards were developed through
the consensus-based NAESB process.
Most of the modifications commenters
suggest in response to the NOPR have
already been considered through the
NAESB process; consequently, the
Commission declines to require that
such modifications be included here.
We find the standard requiring a plus or
minus two percent accuracy for
measuring equipment, to be reasonable;
thus we incorporate it here, noting that
its applicability is limited to measuring
equipment only. These standards on
measuring equipment accuracy reflect
industry consensus, arrived at through
the NAESB standards development
process, on the specific statistical
precision requirements associated with
the reliable operation of organized
wholesale electric markets.
Additionally, while some express
concern with NAESB’s use of the minor
clarifications and correction procedures
to remove the IPMVP requirement, this
procedure is permitted by NAESB’s
rules, and the NAESB Executive
Committee reached a consensus on the
removal of references to IPMVP from the
energy efficiency M&V standards. Since
the standards before us do not include
the IPMVP references, we will not
address the comments in that regard. As
previously stated, NAESB followed its
processes to remove these references.
We find that standards as presented are
incremental improvements and
incorporation by reference does not
foreclose stakeholders from pursuing
these enhancements and their concerns
through RTO and ISO or NAESB
processes. The Commission, therefore,
incorporates the standards.28

49. Additionally, a few commenters
suggested modifications that were not
considered during the consensus-based
NAESB process, and the Commission
declines to require that those additional
modifications here. Specifically, we will
not include provisions requiring RTOs
to carefully consider acceptance of
industry developed coincidence factors
when evaluating Energy Efficiency M&V
plans, and thus the Commission will not
undertake a Commission-led process to
develop such coincidence factors. We
encourage stakeholders to pursue these
issues as they consider potential
enhancements to the NAESB standards.

50. We will not incorporate into our
regulations the Introduction and
Principles and Applicability sections

28 See n.21 supra; see also OMB Circular A-119
Revised, February 10, 1998, available at http://
www.whitehouse.gov/omb/circulars a119.
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identified in the Annual Plan item 4(d)
as WEQ-021-1 and WE1-021-2,
respectively, as we find that standards
that we are incorporating by reference
are sufficiently clear that the standards
apply to organized wholesale electric
markets administered by RTOs or ISOs.

51. The Commission also declines to
convene a process or conduct technical
conferences to discuss potential changes
to the Wholesale Energy Efficiency M&V
Standards. We conclude that it is
appropriate to allow industry to gain
additional experience with these new
standards prior to considering
additional enhancements. If the
Commission determines that further
efforts are warranted at a later time, it
will take appropriate steps in a separate
docket.

D. Incorporation by Reference/
Copyrighted Standards

52. EVO and WEM object to the
incorporation by reference of the
NAESB standards, maintaining they
should not have to pay to obtain copies
of the copyrighted standards. Similarly,
WEM expresses concern that NAESB
was utilized to develop the standards
and contends that the fee NAESB
charges for access to its standards will
be onerous for some entities, noting that
it experienced complications in getting
free access to the standards from NAESB
during the NOPR comment period. The
PJM IMM also recommends that the
Commission ensure that any standards
incorporated into its rules are published
in full in the Federal Register.

53. We addressed this issue at length
in Order No. 676-E 29 in November of
2009, concluding that the NAESB
process is an efficient and cost-effective
method of developing these standards,
incorporation by reference is the
appropriate method for the Commission
to adopt the regulations, and the
Commission is required to observe
NAESB’s copyright.3° As we pointed out
in that order, obtaining these standards
is not cost prohibitive. NAESB, in fact,
makes the standards available free for a
limited period of time to those that want
to view the standards during comment
periods related to Commission
proposals to incorporate standards by
reference.3! For non-members seeking to
purchase a copy, an email copy of any
final action (e.g., the Demand Response
Phase II standards) is available for $50,
which is not prohibitive.

29 Order No. 676-E, FERC Stats. & Regs. 31,299
at PP 115-121.
30 Id.

31 See http://www.naesb.org/misc/
NAESB Nonmember Evaluation LockLizard.pdf.

ITI. Implementation Dates and
Procedures

54. The Commission is requiring,
consistent with our regulations at 18
CFR 35.28(c)(vi), each RTO and ISO to
revise its OATT to include the NAESB
Energy Efficiency and Phase II Demand
Response M&V Standards we are
incorporating by reference herein. For
standards that do not require
implementing tariff provisions, the
Commission will allow the RTO or ISO
to incorporate the WEQ standard by
reference in its OATT. Compliance with
the standards incorporated in this Final
Rule will be required beginning on the
same date that the rule becomes
effective (i.e., sixty days after
publication in the Federal Register),
even if this precedes the filing of a
revised OATT reflecting these new
requirements.

55. However, as we directed in the
Phase I Demand Response M&V Final
Rule, to lighten the burden associated
with an immediate, stand-alone filing of
a revised tariff reflecting the standards
incorporated by reference in this Final
Rule, we are giving RTOs and ISOs the
option of including these changes as
part of an unrelated tariff filing, even
though compliance with the revised
standards is required beginning on the
effective date of this Final Rule.32 If the
RTO or ISO makes no unrelated tariff
filing by December 31, 2013, it must
make a separate tariff filing
incorporating these standards by that
date.

56. If adoption of these standards does
not require any changes or revisions to
existing OATT provisions, RTOs and
ISOs may comply with this rule by
adding a provision to their OATTSs that
incorporates the standards adopted in
this rule by reference, including the
standard number used to identify the
standard. To incorporate this standard
into their OATTs, RTOs and ISOs must
use the following language in their
OATTs: Measurement and Verification
of Wholesale Electricity Efficiency
(WEQ-021 2010 Annual Plan Item 4(d),
July 16, 2012; and Measurement and
Verification of Wholesale Electricity
Demand Response (WEQ-015, 2010
Annual Plan Items 4(a) and 4(b), March
21, 2011).

57.If a RTO or ISO requests waiver
of a standard, it will not be required to
comply with the standard until the
Commission acts on its waiver request.
Therefore, if a RTO or ISO has obtained
a waiver or has a pending request for a
waiver, its proposed revision to its
OATT should not include the standard

32 See Order No. 676—F, FERC Stats. & Regs. {
31,309 at P 44.

number associated with the standard for
which it has obtained or seeks a waiver.
Instead, the RTO’s or ISO’s OATT
should specify those standards for
which the RTO or ISO has obtained a
waiver or has pending a request for
waiver. If and when a waiver request is
denied, the RTO or ISO will be required
to include in its OATT the standard(s)
for which waiver was denied.

IV. Notice of Use of Voluntary
Consensus Standards

58. In section 12(d) of NTT&AA,33
Congress affirmatively requires federal
agencies to use technical standards
developed by voluntary consensus
standards organizations, like NAESB, as
the means to carry out policy objectives
or activities determined by the agencies
unless use of such standards would be
inconsistent with applicable law or
otherwise impractical.3¢ NAESB
approved the standards under its
consensus procedures. Office of
Management and Budget Circular A-119
(§11) (February 10, 1998) provides that
federal agencies should publish a
request for comment in a NOPR when
the agency is seeking to issue or revise
a regulation proposing to adopt a
voluntary consensus standard or a
government-unique standard. The
Commission published a request for
comment in the Energy Efficiency and
Phase II Demand Response M&V NOPR.

V. Information Collection Statement

59. The Office of Management and
Budget’s (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.3® Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of a rule will not
be penalized for failing to respond to
these collections of information unless
the collections of information display a
valid OMB control number. The OMB
Control Numbers will not be displayed
in the NAESB standards; an explanation
will be included in the clearance
package submitted to OMB.

60. This Final Rule upgrades the
Commission’s current business practice
and communication standards to
include NAESB’s Energy Efficiency
M&V Standards and Phase II Demand
Response M&V Standards. The
implementation of these standards is
necessary to increase the efficiency of
demand response and energy efficiency

33 National Technology Transfer and
Advancement Act of 1995.

34]d.
355 CFR 1320.11.


http://www.naesb.org/misc/NAESB_Nonmember_Evaluation_LockLizard.pdf
http://www.naesb.org/misc/NAESB_Nonmember_Evaluation_LockLizard.pdf

14662

Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013/Rules and Regulations

in organized wholesale electric markets.
In addition, requiring such information
ensures a common means of
communication and ensures common
business practices that provide
participants engaged in transactions
with demand response programs with
timely information and consistent

business procedures across multiple
markets. The implementation of these
data requirements will help the
Commission carry out its
responsibilities under the Federal Power
Act.

61. The Commission sought
comments on its burden estimates

associated with adoption of the NOPR
proposals. In response to the NOPR, no
comments were filed that addressed the
reporting burden imposed by these
requirements. Therefore the
Commission will use these same
estimates in this Final Rule.

! No. of
FERC collection No. of Hours per Total No. of
responses per
number respondents respondent response hours

(A) (B) ©) (A) x (B) x (C)
Demand Response Standards ..........cccoceevereenienienn FERC-51636 ........... 6 1 4 24
FERC-71737 ... 6 1 9 54
Energy Efficiency Standards ...........ccccooriininiinennn. FERC-516 .............. 6 1 6 36
FERC-717 .............. 6 1 12 72
Total for FERC—516 .....cccceiiiiiiiiiieeieesee e 60
Total for FERC—=717 ..eiiiiiiiieeeeeeeee e 126
Total One-Time Burden .........ccccoverieenieenieniieeneene 186

Total Annual Hours for Collection:
(Reporting and Recordkeeping, (if
appropriate)) = 186 hours.

Information Collection Costs: The
Commission projects the average

annualized cost for all respondents to be
the following: 38

FERC-516: 60 hours*$59/hour = $3,540
($590 per respondent).

FERC-717: 126 hours*59/hour = $7,434
($1,239 per respondent).

The following table breaks out the
cost by standard:

Demand Response Standards Capital/Startup Costs
Demand Response Standards Annualized Costs (Operations & Maintenance)
Energy Efficiency Standards Capital/Startup Costs
Energy Efficiency Standards Annualized Costs (Operations & Maintenance)

Demand Response Standards Total Costs ....
Energy Efficiency Standards Total Costs ....
All Standards Total Costs

FERC-516 FERC-717
(tariff filing) __(standards
implementation)
.......... $1,416 $3,186
N/A N/A
2,124 4,248
N/A N/A
e e
2124 4.24840
3,540 7,434

62. These new information collection
requirements are mandatory.

Title: Standards for Business Practices
and Communication Protocols for
Public Utilities (FERC—-717); Electric
Rate Schedule Filings (FERC-516).

Action: Information collection.

OMB Control No.: 1902—-0096 (FERC—-
516); 1902—0173 (FERC-717).

Respondents: RTO and ISOs.

Frequency of Responses: One-time
implementation.

63. Necessity of Information: The
Commission’s regulations adopted in
this rule upgrade the Commission’s

36 “FERC-516" is the Commission’s identifier
that corresponds to OMB control no. 1902—-0096
which identifies the information collection
associated with Electric Rate Schedules and Tariff
Filings.

37 “FERC-717" is the Commission’s identifier
that corresponds to OMB control no. 1902-0173,
which identifies the information collection

current business practices and
communication standards by
standardizing the definitions used by
RTOs and ISOs to identify their various
energy efficiency and demand response
products and to measure and verify the
results obtained by these products.
Moreover, the implementation of these
data requirements will help ensure
consistency among the RTOs/ISOs with
respect to the measurement and
verification of energy efficiency and
demand response performance in their
organized wholesale electric markets.

associated with Standards for Business Practices

and Communication Protocols for Public Utilities.
38 The Total Annual Cost for information
collection is $10,974. This number is reached by
multiplying the total hours to prepare responses
(186) by an hourly wage estimate of $59 (a
composite estimate of wages plus benefits that
includes legal, technical and support staff rates.
Based on data from the Bureau of Labor Statistics

64. Internal Review: The Commission
has reviewed the information collection
requirements and has determined, as
discussed above, that its action in this
proceeding is necessary because this
rule increases access to standardized
information for participants in
wholesale energy markets that
administer demand response and energy
efficiency products and services. This
rule also facilitates the ability of
demand response and energy efficiency
providers to participate in electricity
markets, reducing transaction costs and
providing an opportunity for more

at http://bls.gov/oes/current/naics3 221000.htm
and http://www.bls.gov/news.release/ecec.nr0.htm).
(78 hours for demand response standards + 108
hours for energy efficiency standards) x $59/hour =
$10,974.

39'We note that 24 hours at $59/hour = $1,416 and
54 hours at $59/hour = $3,186.

40We note that 36 hours at $59/hour = $2,124 and
72 hours at $59/hour = $4,248.
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customers to participate in these
programs.

65. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426 [Attn: Ellen
Brown, Office of the Executive Director,
email: DataClearance@ferc.gov, phone:
(202) 502-8663, fax: (202) 273-0873],

66. For submitting comments
concerning the collection of information
and the associated burden estimate,
please send your comments to the Office
of Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone: (202)
395-4718, fax: (202) 395-7285]. For
security reasons, comments to OMB
should be submitted by email to: oira
submission@omb.eop.gov. Comments
submitted to OMB should reference the
appropriate OMB Control Number(s)
and collection number(s) (OMB Control
No. 1902-0096 for FERC-516, and/or
OMB Control No. 1902-0173 for FERC-
717).

VI. Environmental Analysis

67. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.4! The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.42 The actions adopted
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective, or
procedural, for information gathering
analysis, and dissemination, and for
sales, exchange, and transportation of
natural gas and electric power that
requires no construction of facilities.
Therefore, an environmental assessment
is unnecessary and has not been
prepared in this Final Rule.

VII. Regulatory Flexibility Act

68. The Regulatory Flexibility Act of
1980 (RFA) 43 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The Small Business

41 Regulations Implementing National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986-1990 q 30,783 (1987).

4218 CFR 380.4.

435 U.S.C. 601-612.

Administration’s (SBA) Office of Size
Standards develops the numerical
definition of a small business.4* The
SBA has established a size standard for
electric utilities, stating that a firm is
small if, including its affiliates, it is
primarily engaged in the transmission,
generation and/or distribution of
electric energy for sale and its total
electric output for the preceding twelve
months did not exceed four million
megawatt hours.45

69. The regulations we are
incorporating by reference in this Final
Rule impose filing requirements only on
RTOs and ISOs, none of which is a
small business. Moreover, these
requirements are designed to benefit all
customers, including small businesses.
As noted above, adoption of consensus
standards helps ensure the
reasonableness of the standards by
requiring that the standards draw
support from a broad spectrum of
industry participants representing all
segments of the industry. Because of
that representation and the fact that
industry conducts business under these
standards, the Commission’s regulations
should reflect those standards that have
the widest possible support.

70. Accordingly, pursuant to section
605(b) of the RFA, the Commission
hereby certifies that the regulations
incorporated by reference herein will
not have a significant impact on a
substantial number of small entities.

VIII. Document Availability

71. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5:00 p.m. Eastern time) at 888 First
Street NE., Room 2A, Washington, DC
20426.

72. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

73. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—502—-6652 (toll
free at 1-866—208—3676) or email at

4413 CFR 121.101.
4513 CFR 121.201, Sector 22, Utilities & n.1.

ferconlinesupport@ferc.gov, or the

Public Reference Room at (202) 502—
8371, TTY (202) 502—8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

IX. Effective Date and Congressional
Notification

74. These regulations are effective
May 6, 2013. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of subjects in 18 CFR Part 38

Conflict of interests, Electric power
plants, Electric utilities, Incorporation
by reference, Reporting and
recordkeeping requirements.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission amends part 38, Chapter I,
Title 18, Code of Federal Regulations, as
follows.

PART 38—BUSINESS PRACTICE
STANDARDS AND COMMUNICATION
PROTOCOLS FOR PUBLIC UTILITIES

m 1. The authority citation for part 38
continues to read as follows:

Authority: 16 U.S.C. 791-825t, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 2. Section 38.2 is amended by revising
paragraph (a)(12) and adding paragraph
(a)(13) to read as follows:

§38.2 Incorporation by reference of North
American Energy Standards Board
Wholesale Electric Quadrant standards.

(a) * % %

(12) Business Practices for
Measurement and Verification of
Wholesale Electricity Demand Response
(WEQ-015, 2010 Annual Plan Items 4(a)
and 4(b), March 21, 2011).

(13) Business Practice Standards for
Measurement and Verification of Energy
Efficiency Products (WEQ-021, 2010
Annual Plan Item 4(d), May 13, 2011).

* * * * *

Note: The following appendix will not be
published in the Code of Federal Regulations.

Appendix

List of Commenters26é
Alliance to Save Energy (Alliance)

46 The abbreviations used to identify these
commenters in this Final Rule are shown
parenthetically.
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American Electric Power Service Corporation
(AEP)

DNV KEMA

DR Supporters 47

Edison Electric Institute (EEI)

Efficiency Evaluation Organization (EVO)

Electricity Consumers Resource Council
(ELCON)

Electric Power Supply Association (EPSA)

Hess Corporation (HESS)

Independent Market Monitor for PJM (PJM
IMM)

Industrial Energy Consumers of America
(IECA)

ISO/RTO Council (IRC)

John Lynch (Mr. Lynch)

North America Power Partners (NAPP)

New England Conference of Public Utilities
Commissioners (NECPUC)

New York Transmission Owners (NYTQOs) 48

Northeast Energy Efficiency Partnerships,
Inc. (NEEP)

PSEG Companies (PSEG) 49

Southern Company Services, Inc. (Southern)

Viridity Energy, Inc.; EnergyConnect, Inc.;
and PJM Industrial Customer Coalition
(Viridity)

Women’s Energy Matters (WEM)

[FR Doc. 2013-04433 Filed 3-6—13; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 73, 172, 173, 176, 177,
178, 184, and 189

[Docket No. FDA-2012—-N-0010]

Food and Color Additives; Technical
Amendments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendments.

SUMMARY: The Food and Drug
Administration (FDA) is amending
certain regulations regarding food and
color additives to correct minor errors
(such as misspelled chemical names)
and to update office names and
addresses. This action is editorial in
nature and is intended to improve the
accuracy of the Agency’s regulations.

47 DR Supporters include Comverge, Inc., Energy
Connect, Inc., Energy Curtailment Specialists, Inc.,
EnerNOC, Inc., and Wal-Mart Stores, Inc.

48 New York Transmission Owners includes
Central Hudson Gas & Electric Corporation,
Consolidated Edison Company of New York, Inc.,
Long Island Power Authority, New York Power
Authority, New York State Electric & Gas
Corporation, Orange and Rockland Utilities, Inc.,
and Rochester Gas and Electric Corporation.

49 The PSEG Companies are: Public Service
Electric and Gas Company (PSE&G), PSEG Power
LLC (PSEG Power) and PSEG Energy Resources &
Trade LLC (PSEG ER&T).

DATES: This rule is effective March 7,
2013.

FOR FURTHER INFORMATION CONTACT:
Ellen M. Waldron, Center for Food
Safety and Applied Nutrition (HFS—
206), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740-3835, 240-402—-1200.

SUPPLEMENTARY INFORMATION: We are
making technical amendments to our
regulations under 21 CFR parts 73, 172,
173,176,177, 178, 184, and 189. In
brief, these amendments are as follows:

e Correct misspelled chemical names
in §§73.3129, 176.180, and 177.1210.
For example, we are revising § 73.3129
to replace “‘Disodium 1-amino-4-[[4-[(2-
bromo-1-oxoallyl)amino]-2-
sulphonatophenyl]amino]-9, 10-
dihydro-9,10-dioxoanthracene-2-
sulphonate” with “Disodium 1-amino-4-
[[4-[(2-bromo-1-oxoallyl)amino]-2-
sulfonatophenyllamino]-9,10-dihydro-
9.10-dioxoanthracene-2-sulfonate”;

e Correct a table entry in §177.1500
regarding the melting point of certain
nylon 12T resins; and

e Amend §§172.712, 172.723,
172.809, 172.831, 172.833, 172.886,
173.25,173.45, 173.325, 173.368,
177.1350, 177.1360, 177.1637, 177.2440,
177.2600, 178.1010, 178.3297, 184.1012,
184.1024, 184.1034, 184.1063, 184.1259,
184.1316, 184.1415, 184.1583, 184.1595,
184.1866, 184.1914, 184.1985, 189.110,
and 189.180 to remove archaic or
obsolete office names and replace them
with the current Office name “Office of
Food Additive Safety.” Where
appropriate, we also are updating the
street address to reflect our present
location at 5100 Paint Branch Parkway,
College Park, MD 20740, and contact
information to reflect our new telephone
number, 240—402—-1200. The final rule
contains no collection of information.
Therefore, clearance by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 is not
required. Publication of this document
constitutes final action of these changes
under the Administrative Procedure Act
(5 U.S.C. 553). These amendments are
merely correcting nonsubstantive errors.
FDA, therefore, for good cause, finds
under 5 U.S.C. 553(b)(3)(B) and (d)(3)
that notice and public comment are
unnecessary.

List of Subjects
21 CFR Part 73

Color additives, Cosmetics, Drugs,
Medical devices.

21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements.

21 CFR Part 173
Food additives.

21 CFR Parts 176, 177, and 178
Food additives, Food packaging.
21 CFR Part 184

Food additives, Substances generally
recognized as safe.

21 CFR Part 189

Food additives, Food packaging,
Substances prohibited from use in
human food.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR parts 73, 172,
173,176,177, 178, 184, and 189 are
amended as follows:

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

m 1. The authority citation for 21 CFR
part 73 continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 343,
348, 351, 352, 355, 361, 362, 371, 379e.

m 2. Amend § 73.3129 as follows:

m a. Revise the section heading to read

as set forth below.

m b. In paragraph (a), remove “disodium
1-amino-4-[[4-[(2-bromo-1-
oxoallyl)amino]-2-
sulphonatophenyl]lamino]-9,10-dihydro-
9,10-dioxoanthracene-2-sulphonate”
and in its place add “disodium 1-amino-
4-[[4-[(2-bromo-1-oxoallyl)amino]-2-
sulfonatophenyllamino]-9,10-dihydro-
9,10-dioxoanthracene-2-sulfonate”.

§73.3129 Disodium 1-amino-4-[[4-[(2-
bromo-1-oxoallyl)amino]-2-
sulfonatophenyl]lamino]-9,10-dihydro-9,10-
dioxoanthracene-2-sulfonate.

* * * * *

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

m 3. The authority citation for 21 CFR
part 172 continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 348,
371, 379e.

§172.712 [Amended]

m 4.In §172.712, in paragraph (b),
remove ‘‘the Office of Premarket
Approval, Center for Food Safety and
Applied Nutrition, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “‘the Office of Food
Additive Safety (HFS-200), Center for
Food Safety and Applied Nutrition,
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5100 Paint Branch Pkwy., College Park,
MD 20740, 240—402—-1200"".

§172.723 [Amended]

m 5.In §172.723, in paragraph (b)(1),
remove ‘‘Division of Petition Control
(HFS—215), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 1110 Vermont Ave.
NW., suite 1200, Washington, DC”” and
in its place add “Office of Food
Additive Safety (HFS—200), Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, 5100
Paint Branch Pkwy., College Park, MD
20740, 240-402-1200".

§172.809 [Amended]

m 6.In §172.809, in paragraph (b),
remove “Division of Petition Control
(HFS-215), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§172.831 [Amended]

m 7.In §172.831, in paragraph (b),
remove “Division of Product Policy
(HFS—206), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§172.833 [Amended]

m 8.In § 172.833, in paragraph (b)(2),
remove “Office of Premarket Approval,
Center for Food Safety and Applied
Nutrition (HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§172.886 [Amended]

m 9.In § 172.886, in paragraph (c)(2)(iii),
remove ‘“‘Office of Premarket Approval
(HFS-200), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and

Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

m 10. The authority citation for 21 CFR
part 173 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.
§173.25 [Amended]

m 11.In § 173.25, in paragraph
(b)(2)(ii)(B), remove ‘“‘Division of
Petition Control (HFS—215), Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, 5100
Paint Branch Pkwy., College Park, MD
20740” and in its place add “Office of
Food Additive Safety (HFS—200), Center
for Food Safety and Applied Nutrition,
Food and Drug Administration, 5100
Paint Branch Pkwy., College Park, MD
20740, 240-402-1200".

§173.45 [Amended]

m 12.In § 173.45, in paragraph (a),
remove “Division of Product Policy,
Center for Food Safety and Applied
Nutrition (HFS-205), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§173.325 [Amended]

m 13.In §173.325, in paragraph (h),
remove ‘‘Division of Petition Control
(HFS—-215), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§173.368 [Amended]

m 14.In §173.368, in paragraph (c),
remove “Office of Premarket Approval
(HFS-200), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

m 15. The authority citation for 21 CFR
part 176 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 346, 348,
379e.

§176.180 [Amended]

m 16.In §176.180, in the table in
paragraph (b)(2), in the first column,
remove ‘‘Methyl napthalene sulfonic
acid-formaldehyde condensate, sodium
salt” and in its place add ‘“Methyl
naphthalene sulfonic acid-formaldehyde
condensate, sodium salt”’; and remove
“Napthalene sulfonic acid-
formaldehyde condensate, sodium salt”
and in its place add ‘“Naphthalene
sulfonic acid-formaldehyde condensate,
sodium salt”.

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

m 17. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

§177.1210 [Amended]

m18.In§177.1210, in table 1 in
paragraph (b)(5), in the first column,
remove ‘‘Napthalene sulfonic acid-
formaldehyde condensate, sodium salt”
and in its place add “Naphthalene
sulfonic acid-formaldehyde condensate,
sodium salt”’; and remove “Sodium salt
of trisopropyl napthalenesulfonic acid”
and in its place add “Sodium salt of
trisopropyl naphthalenesulfonic acid”.

§177.1350 [Amended]

m 19.In §177.1350, in paragraph (b)(2),
remove ‘“Division of Petition Control
(HFS—215) Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§177.1360 [Amended]

m 20.1In §177.1360, in paragraph (d),
remove ‘“‘Office of Premarket Approval
(HFS-200), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200)), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".
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§177.1500 [Amended]

m 21.In§177.1500, in table 1 in
paragraph (b), in the third column of the
entry for “11. Nylon 12T resins for use
in contact with all types of food except
those containing more than 8 percent
alcohol,” remove “290-310" and in its
place add “N/A”.

§177.1637 [Amended]

m 22.In §177.1637, in paragraph (b)(2),
remove “Office of Premarket Approval,
Center for Food Safety and Applied
Nutrition (HFS-215), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§177.2440 [Amended]

m 23.In §177.2440, in paragraph (a)(3),
remove “Division of Petition Control
(HFS—215), Center for Food Safety and
Applied Nutrition, 1110 Vermont Ave.
NW., Suite 1200, Washington, DC” and
in its place add “Office of Food
Additive Safety (HFS—200), Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, 5100
Paint Branch Pkwy., College Park, MD
20740, 240—-402-1200"".

§177.2600 [Amended]

m 24.In § 177.2600, in paragraph
(c)(4)(i), remove “Division of Petition
Control (HFS—215), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

m 25. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

§178.1010 [Amended]

m 26.In §178.1010, in paragraph (c)(40),
remove ‘“Division of Petition Control,
Center for Food Safety and Applied
Nutrition (HFS-215), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and

Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§178.3297 [Amended]

m 27. Amend § 178.3297 as follows:

m a. In paragraph (c), remove “Center for
Food Safety and Applied Nutrition,
(HFS-200) Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740,” and in
its place add “Food and Drug
Administration, Center for Food Safety
and Applied Nutrition, 5100 Paint
Branch Pkwy., College Park, MD 20740,
240-402-1200".

m b. In paragraph (e), in the entry for
“High-purity furnace black,” remove
“Office of Premarket Approval (HFS—
200), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

m 28. The authority citation for 21 CFR
part 184 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371.

§184.1012 [Amended]

m 29.In § 184.1012, in paragraph (b),
remove “Office of Premarket Approval
(HFS-200), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 1110 Vermont Ave.
NW., Suite 1200, Washington, DC” and
in its place add “Office Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1024 [Amended]

m 30.In § 184.1024, in paragraph (b),
remove “Office of Premarket Approval
(HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1034 [Amended]

m 31.In § 184.1034, in paragraph (b),
remove “‘Office of Premarket Approval
(HFS-200), Food and Drug

Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§184.1063 [Amended]

m 32.In § 184.1063, in paragraph (b)(8),
remove ‘“Division of Petition Control,
Center for Food Safety and Applied
Nutrition (HFS-215), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1259 [Amended]

m 33.In § 184.1259, in paragraph (b)(8),
remove ‘“‘Division of Food and Color
Additives, Center for Food Safety and
Applied Nutrition (HFS-200), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§184.1316 [Amended]

m 34.In § 184.1316, in paragraph (b),
remove ‘‘Office of Premarket Approval
(HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1415 [Amended]

m 35.In § 184.1415, in paragraph (b),
remove “Office of Premarket Approval
(HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1583 [Amended]

m 36.In § 184.1583, in paragraph (b),
remove ‘‘Office of Premarket Approval
(HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
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its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1595 [Amended]

m 37.In § 184.1595, in paragraph (b),
remove ‘“‘Office of Premarket Approval
(HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add ““Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§184.1866 [Amended]

m 38.In § 184.1866, in paragraph (b),
remove “‘Office of Premarket Approval,
Center for Food Safety and Applied
Nutrition (HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§184.1914 [Amended]

m 39.In § 184.1914, in paragraph (b),
remove “Office of Premarket Approval
(HFS-200), Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS—200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

§184.1985 [Amended]

m 40.In § 184.1985, in paragraph (b),
remove ‘“Division of Petition Control
(HFS—215), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 1110 Vermont Ave.
NW., Suite 1200, Washington, DC”” and
in its place add “Office of Food
Additive Safety (HFS—200), Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, 5100

Paint Branch Pkwy., College Park, MD
20740, 240—402-1200".

PART 189—SUBSTANCES
PROHIBITED FROM USE IN HUMAN
FOOD

m 41. The authority citation for 21 CFR
part 189 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371,
381.

§189.110 [Amended]

m 42.In § 189.110, in paragraph (c),
remove “‘Division of Food and Color
Additives, Center for Food Safety and
Applied Nutrition (HFS-200), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200".

§189.180 [Amended]

m 43.In § 189.180, in paragraph (c),
remove ‘‘Division of Food and Color
Additives, Center for Food Safety and
Applied Nutrition (HFS-200), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740” and in
its place add “Office of Food Additive
Safety (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1200"".

Dated: February 1, 2013.
Susan M. Bernard,

Director, Office of Regulations, Policy and
Social Sciences, Center for Food Safety and
Applied Nutrition.

[FR Doc. 2013-04701 Filed 3-6-13; 8:45 am]

BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, 522, 529, and
558

[Docket No. FDA-2012-N-1167]

New Animal Drug Applications;
Alfaprostol; Bicyclohexylammonium
Fumagillin; N-Butyl Chloride;
Competitive Exclusion Culture;
Dichlorophene and Toluene;
Flurogestone Acetate; Isoflurane;
Pyrantel; Tylosin; Tylosin and
Sulfamethazine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule, technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect the
withdrawal approval of 19 new animal
drug applications (NADAs) and one
abbreviated new animal drug
application (ANADA). The applications
are being withdrawn for lack of
compliance with the reporting
requirements in an FDA regulation.

DATES: This rule is effective March 18,
2013.

FOR FURTHER INFORMATION CONTACT:
David Alterman, Center for Veterinary
Medicine (HFV-212), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855; 240—453—6843;
david.alterman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: In a notice
published elsewhere in this issue of the
Federal Register, FDA gave notice that
approval of the 19 NADAs and one
ANADA listed in table 1, and all
supplements and amendments thereto,
is withdrawn, effective March 18, 2013,
for lack of compliance with reporting
requirements in 21 CFR 514.80. As
provided in the regulatory text of this
document, the animal drug regulations
are amended to reflect withdrawal of
approval of the following applications
and a current format. Withdrawal of
approval of some applications did not
require amending the regulations.

TABLE 1—NADAS AND ANADA FOR WHICH APPROVAL IS WITHDRAWN

Application No. Trade name (drug) Applicant Citat(ig)lrszin 21
NADA 009-252 .............. FUMIDIL B (bicyclohexylammonium fumagillin) .. | Mid-Continent Agrimarketing, Inc., 8833 Quivira | 520.182
Rd., Overland Park, KS 66214
NADA 034-601 .............. SYNCHRO-MATE (flurogestone acetate) .......... G. D. Searle LLC, Pharmacia Corp., 4901 | 529.1003
Searle Pkwy., Skokie, IL 60077
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TABLE 1—NADAS AND ANADA FOR WHICH APPROVAL IS WITHDRAWN—Continued

Application No. Trade name (drug) Applicant C|tat|c<:)'?R|n 21
NADA 039284 .............. Swisher Super Broiler 300-108 (amprolium, | Swisher Feed Division, William Davies Co., Inc., | 558.58
ethopabate, bacitracin zinc, and roxarsone). P.O. Box 578, Danville, IL 61832
NADA 040-920 .............. Chick Grower Developer Fortified (amprolium) ... | Honeggers and Co., Inc., 201 W. Locust St., | Not codified
Fairbury, IL 61739
NADA 094-223 .............. Canine Worm Caps (n-butyl chloride) ................. K. C. Pharmacal, Inc., 8345 Melrose Dr., | 520.260
Lenexa, KS 66214
NADA 098-429 .............. Medic-Meal-T Premix (tylosin phosphate) ........... J. C. Feed Mills, 1050 Sheffield, P.O. Box 224, | 558.625
Waterloo, 1A 50704
NADA 098-639 .............. TYLAN Sulfa-G (tylosin  phosphate and | Bioproducts, Inc., 320 Springside Dr., suite 300, | 558.630
sulfamethazine). Fairlawn, OH 44333-2435
NADA 106-507 .............. TYLAN 10 (tylosin phosphate) ........cccccocvrvueenen. Custom Feed Blenders Corp., 540 Hawkeye | 558.625
Ave., Fort Dodge, IA 50501
NADA 110-044 .............. PRO-TONE Plus Pak GF T-1 (tylosin phos- | Peavey Co., 730 Second Ave. South, Min- | 558.625
phate). neapolis, MN 55402
NADA 117-688 .............. Dichlorophene and Toluene Capsules ................ Texas Vitamin Co., P.O. Box 18417, 10695 | 520.580
Aledo St., Dallas, TX 57218
NADA 120-614 .............. TYLAN Sulfa-G (tylosin phosphate and | Webel Feeds, Inc., R.R. 3, Pittsfield, IL 62363 558.630
sulfamethazine).
NADA 120-671 .............. Pet-Worm-Caps (dichlorophene and toluene) ..... K. C. Pharmacal, Inc., 8345 Melrose Dr., | 520.580
Lenexa, KS 66214
NADA 121-147 .............. Nutra-Mix TYLAN (tylosin phosphate) ................. Ag-Mark, Inc., P.O. Box 127, Teachey, NC | 558.625
28464
NADA 122-522 .............. TYLAN Sulfa-G (tylosin phosphate and | Custom Feed Blenders Corp., 540 Hawkeye | 558.630
sulfamethazine). Ave., Fort Dodge, IA 50501
NADA 124-391 .............. Nutra-Mix TYLAN-Sulfa Premixes (tylosin phos- | Ag-Mark, Inc., P.O. Box 127, Teachey, NC | 558.630
phate and sulfamethazine). 28464
NADA 127-195 .............. TYLAN 10 (tylosin phosphate) ........cccccocvriieenen. I.LM.S. Inc., 13619 Industrial Rd., Omaha, NE | 558.625
68137
NADA 129415 .............. Custom Ban Wormer 9.6 Banminth (pyrantel tar- | Custom Feed Blenders Corp., 540 Hawkeye | 558.485
trate). Ave., Fort Dodge, IA 50501
NADA 130-092 .............. ALFAVET (alfaprostol) ......cccccoeeeeciveesiieeeeeeeennns Vetem, S.p.A., Viale E. Bezzi 24, 20146 Milano, | 522.46
Italy
NADA 141-101 ............. PREEMPT (competitive exclusion culture) ......... Bioscience Division, of Milk Specialties Co., | 529.469
1902 Tennyson Lane, Madison, WI 53704
ANADA 200-187 ............ Isoflurane, USP ......cccooiiiiiiiieeeee, Marsam Pharmaceuticals, LLC, Bldg. 31, 24 | 529.1186
Olney Ave., Cherry Hill, NJ 08034

Following these withdrawals of
approval, Ag-Mark, Inc.; Bioproducts,
Inc.; Bioscience Division of Milk
Specialties Co.; Custom Feed Blenders
Corp.; G. D. Searle LLG; I.M.S. Inc.; J. C.
Feed Mills; K. C. Pharmacal, Inc.;
Marsam Pharmaceuticals, LLC; Mid-
Continent Agrimarketing, Inc.; Peavey
Co.; Texas Vitamin Co.; Vetem, S.p.A.;
and Webel Feeds, Inc., are no longer the
sponsor of an approved application.
Accordingly, 21 CFR 510.600(c) is being
amended to remove the entries for these
firms. In addition, the entries for Wyeth
Laboratories, Division American Home
Products Corp. are being removed
because that firm is not the sponsor of
an approved NADA.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-3808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Parts 520, 522, and 529

Animal drugs.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, 522, 529, and 558
are amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

m 2.In §510.600, in the table in
paragraph (c)(1), remove the entries for
“Ag-Mark, Inc.”, “Bioproducts, Inc.”,
“Bioscience Division of Milk Specialties
Co.”, “Custom Feed Blenders Corp.”,
“G. D. Searle LLC”, “ILM.S. Inc.”, “J. C.
Feed Mills”, “K. C. Pharmacal, Inc.”,
“Marsam Pharmaceuticals, LLC”, “Mid-
Continent Agrimarketing, Inc.”, “Peavey
Co.”, “Texas Vitamin Co.”, “Vetem,
S.p.A.”, “Webel Feeds, Inc.”, and
“Wyeth Laboratories, Division
American Home Products Corp.”; and in
the table in paragraph (c)(2), remove the
entries for 000008, “000014”,
000209, 000842, ‘024174,
‘028459, ‘032761, ‘035098,
‘038782, ‘039741, ‘046987,
050639, 051359, “055882”’, and
059620,

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
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§520.182 [Removed]
m 4. Remove §520.182.

m 5.In §520.260, revise the section
heading and add paragraphs (b)(1)
through (3) to read as follows:

§520.260 n-Butyl chloride.

* * * * *

(b) * % %

(1) Specifications. Each capsule
contains 221, 272, 442, 816, 884, 1,768
milligrams, or 4.42 grams of n-butyl
chloride.

(2) Sponsors. See sponsors in
§510.600(c) of this chapter for use as in
paragraph (c) of this section:

(i) No. 000069 for use of 221-
milligram capsules.

(ii) No. 021091 for use of 272- or 816-
milligram capsules.

(iii) No. 023851 for use of 221-, 442-

, 884-, or 1,768-milligram, or 4.42-gram
capsules.

(3) Conditions of use in dogs—(i)
Amount. Administered capsules orally.
Capsules containing 221 milligrams of
n-butyl chloride are administered to
dogs weighing under 5 pounds at a
dosage of 1 capsule per 14 pounds of
body weight. Capsules containing 442
milligrams of n-butyl chloride are
administered to dogs weighing under 5
pounds at a dosage of 1 capsule per 272
pounds body weight. Capsules
containing 884 milligrams of n-butyl
chloride are administered to dogs as
follows: Weighing under 5 pounds, 1
capsule; weighing 5 to 10 pounds, 2
capsules; weighing 10 to 20 pounds, 3
capsules; weighing 20 to 40 pounds, 4
capsules; over 40 pounds, 5 capsules.
Capsules containing 1,768 milligrams of
n-butyl chloride are administered at a
dosage level of 1 capsule per dog
weighing 5 to 10 pounds. Capsules
containing 4.42 grams of n-butyl
chloride are administered at a dosage
level of 1 capsule per dog weighing 40
pounds or over.

(ii) Indications for use. For the
removal of ascarids (Toxocara canis and
Toxascaris leonina) and hookworms
(Ancylostoma caninum, Ancylostoma
braziliense, and Uncinaria
stenocephala).

(iii) Limitations. Dogs should not be
fed for 18 to 24 hours before being given
the drug. Administration of the drug
should be followed in 2 to 1 hour with
a mild cathartic. Normal feeding may be
resumed 4 to 8 hours after treatment.
Animals subject to reinfection may be
retreated in 2 weeks. A veterinarian
should be consulted before using in
severely debilitated dogs.

m 6.In §520.580, revise the section
heading and paragraphs (a), (b), and
(d)(1) and (2) to read as follows:

§520.580 Dichlorophene and toluene.

(a) Specifications. Each capsule
contains 50 milligrams (mg) of
dichlorophene and 60 mg of toluene, or
multiples thereof.

(b) Sponsors. See sponsors in
§510.600(c) of this chapter for use as in
paragraph (c) of this section:

(1) Nos. 017135, 023851, 051311, and
058670 for use only as a single dose.

(2) Nos. 000010 and 000061 for use in
a single dose or divided-dosage regimen.
* * * * *

(d) I .

(1) Amount. Administer as follows:

(i) Single dose: Administer 100 mg of
dicholorophene and 120 mg of toluene
per pound of body weight.

(ii) Divided dose: Administer 100 mg
of dichlorophene and 120 mg of toluene
per 5 pounds of body weight (20 and 24
mg per pound) daily for 6 days.

(2) Indications for use. For the
removal of ascarids (Toxocara canis and
Toxascaris leonina) and hookworms
(Ancylostoma caninum and Uncinaria
stenocephala); and as an aid in
removing tapeworms (Taenia pisiformis,
Dipylidium caninum, and Echinococcus

granulosus) from dogs and cats.
* * * * *

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 7. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
§522.46 [Removed]
m 8. Remove §522.46.

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

m 9. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.
§529.469 [Removed]
m 10. Remove § 529.469.
§529.1003 [Removed]
m 11. Remove § 529.1003.
§529.1186 [Amended]

m 12. In paragraph (b) of § 529.1186,
remove “000209,”.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 13. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.485 [Amended]

m 14.In § 558.485, in paragraph (b)(6),
remove “Nos. 034936 and 046987 and
add in its place “No. 034936”".

§558.625 [Amended]

m 15.1In §558.625, remove and reserve
paragraphs (b)(35), (b)(63), (b)(66), and
(b)(77).

m 16. In § 558.630, add paragraph (b)(5)
to read as follows:

§558.630 Tylosin and sulfamethazine.
* * * * *

(b) * % %

(5) Nos. 000986, 012286, 034936, and
046573: 5, 10, 20, or 40 grams per
pound each for use as in paragraph
(e)(2)(ii) of this section.

* * * * *
Dated: February 27, 2013.
Bernadette Dunham,
Director, Center for Veterinary Medicine.

[FR Doc. 2013-04999 Filed 3-6-13; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 16
[CPCLO Order No. 002-2013]

Privacy Act of 1974; Implementation

AGENCY: Drug Enforcement
Administration, United States
Department of Justice.

ACTION: Final rule.

SUMMARY: The Department of Justice
(DOJ or Department), Drug Enforcement
Administration (DEA) is issuing a final
rule for the recently modified system of
records titled “Investigative Reporting
and Filing System” (IRFS), JUSTICE/
DEA-008. This system, which has
already been exempted from particular
subsections of the Privacy Act of 1974,
is now being exempted further.
Information in this system relates to law
enforcement and intelligence matters,
and for the reasons set forth in the rule
these exemptions are necessary to avoid
interference with the law enforcement,
counterterrorism, and national security
functions and responsibilities of the
DEA.

DATES: Effective March 7, 2013.

FOR FURTHER INFORMATION CONTACT: DEA
Headquarters, Attn: Bettie E. Goldman,
Assistant Deputy Chief Counsel (CV),
8701 Morrissette Drive, Springfield, VA
22152, telephone 202—-307-8040.
SUPPLEMENTARY INFORMATION:

Background

On April 11, 2012, the Department
published an updated Privacy Act
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system of records notice (SORN) for
IRFS at 77 FR 21808, a DEA system of
records notice originally published on
August 8, 1975, at 40 FR 38712. In
conjunction with the IRFS SORN
update, on April 18, 2012, the
Department published a proposed rule
at 77 FR 23173 to amend 28 CFR 16.98,
which had established exemptions of
IRFS from various Privacy Act
provisions, as expressly authorized by
Privacy Act subsections (j) and (k). The
proposed rule did not significantly
change the previously established
exemptions of IRFS from Privacy Act
subsections (c)(3) and (4); (d)(1), (2), (3),
and (4); (e)(1), (2), (3), (5), and (8); and
(g). However, the proposed rule did add
new exemptions of IRFS from Privacy
Act subsections (e)(4)(G), (H), and (I); (f);
and (h) and made general editorial
revisions to the reasons for the existing
IRFS exemptions. The public was
provided with thirty (30) days in which
to comment on the updated SORN and
the proposed rule.

Public Comments

The only comments the Department
received with regard to the proposed
rule were from the Electronic Privacy
Information Center (EPIC).? The
Department has carefully considered
these comments but has declined to
adopt them in the final rule. The
Department has, however, added
additional information in paragraphs
16.98(j)(9) and (11) of the final rule to
provide greater clarity and help enhance
public understanding of the reasons for
these exemptions. A summary of EPIC’s
comments and the Department’s
responses are set forth below.

EPIC specifically noted five issues
that it stated were raised by the
proposed rule that EPIC considered to
be substantial. In EPIC’s opinion: (1)
The proposed exemptions contravene
the intent of the Privacy Act; (2) the
DEA does not clearly articulate its legal
authority to claim certain exemptions;
(3) the DEA is required to collect only

1DOJ did not receive any comments directed at
the updated IRFS SORN during the SORN comment
period. EPIC’s comments on the proposed rule did
characterize the IRFS SORN as containing “‘a
staggering twenty-seven routine uses” that EPIC
perceived as presaging the disclosure of “troves of
personally identifiable information to a seemingly
endless list of recipients.” To the extent that this
might be deemed a general comment on the number
and substance of the IRFS routine uses, the
Department considers that these routine uses
support disclosures that in appropriate
circumstances are functionally equivalent to the
purpose for which the information was collected or
necessary and proper to the lawful furtherance of
DEA'’s authorized mission functions. The
Department also notes that many of these routine
uses were in place before the most recent update
to the SORN.

relevant and necessary information, and
therefore, it should limit its information
collection; (4) individuals within the
IRFS system of records should have
access to their information after
criminal investigations are complete;
and (5) individuals within the system
should have a right to correct their
information. Each of these contentions
is separately discussed below.

(1) The Proposed Exemptions Do Not
Contravene the Intent of the Privacy Act

EPIC noted that IRFS may contain
records about not only convicted drug
offenders but also presumptively
innocent individuals, such as those
simply suspected of or alleged to have
committed drug offenses. EPIC asserted
that the “broad exemptions” established
for IRFS would allow DEA employees to
use sensitive information with little
accountability and would contravene
the intent of the Privacy Act.

The Privacy Act itself, specifically 5
U.S.C. 552a(j) and (k), authorizes DOJ to
apply exemptions to IRFS. 5 U.S.C.
552a(j) states, “‘the head of any agency
may promulgate rules * * * to exempt
any system of records within the agency
from any part of [the Privacy Act] except
subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11),
and (i).” Similarly, Privacy Act
subsection (k) expressly authorizes
“[tlhe head of any agency * * * [to]
promulgate rules * * * to exempt any
system of records within the agency
from subsections (c)(3), (d), (e)(1),
(e)(4)(G), (H), and (I) and (f) of [the
Privacy Act].” Thus, DOJ’s application
of exemptions to IRFS is fully within
the intent of the Privacy Act as it falls
squarely within the statutory terms of
the Act.

Further, applying exemptions to IRFS
does not equate to DEA employees using
IRFS “with little accountability.” The
DEA and its employees still must
comply with important agency
requirements in the Privacy Act that are
not subject to exemption. For example,
5 U.S.C. 552a(j) lists the provisions of
the Privacy Act from which the statute
permits no exemption. In addition, as
the proposed rule stated, exemptions
apply only to the extent that
information in the system is subject to
the exemption.

The need for these exemptions exists
even if a record subject may only be
suspected of or alleged to have
committed an offense, or may even be
clearly innocent (such as victims or
witnesses), because the reasons for these
exemptions are present even if the
individual may not be culpable. For
example, disclosures to non-suspect
individuals may present risks that the

individual may either intentionally or
accidently reveal the information to the
suspect or to others involved in criminal
activities or for whom disclosure would
otherwise be inappropriate; may reveal
sensitive investigative or intelligence
techniques; may reveal classified
information; may invade the privacy of
third parties; or may otherwise
prejudice investigative and adjudicative
processes.

In addition, although the Department
has exempted IRFS from subsection
(e)(4)(1), the Department continues to
describe the record source categories in
order to provide greater public
transparency. Withholding additional
details is necessary to protect the
sources of law enforcement and
intelligence information and to protect
the privacy and safety of witnesses and
informants and others who provide
information to the DEA; and further,
greater specificity of properly classified
records could compromise national
security. (The Department has added a
discussion of this point in § 16.98(j)(9)
of the final rule.) Finally, the
Department again notes that most of
these exemptions were in place prior to
the notice of proposed rulemaking.

(2) DOJ Has Clear Legal Authority To
Establish These Exemptions

EPIC commented on DOJ’s statutory
authority to apply exemptions to IRFS,
especially under subsection (k)(2), and
questioned whether DOJ’s application of
exemptions is procedurally and
substantively sound. As discussed
above, the Privacy Act provides clear
statutory authority for the exemptions
DOJ is applying to IRFS,2 the rule
expressly provides that the exemptions
will apply only to the extent that the
IRFS information is subject to
exemption, and the exemptions are
justified for the reasons set forth in
§ 16.98(j) of the rule. Further, DOJ has
complied with procedural requirements
to promulgate this rule.

The Department fully appreciates that
exemption under (k)(2) generally does
not permit an agency to deny an
individual access to a record where the
agency’s maintenance of the record has
resulted in the individual ’being denied
a right, privilege, or benefit to which he
or she would otherwise be entitled by
Federal law, or for which he or she
would otherwise be eligible. Subsection
(k)(2) exemptions apply to investigatory
material compiled for law enforcement
purposes that is not otherwise subject to
exemption under subsection (j)(2). The
DEA is establishing (k)(2) exemptions in
order to protect investigatory

25 U.S.C. 552a(j) and (k).
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information that may not be subject to
exemption under subsection (j)(2), as
well as in circumstances where there is
no issue relating to a denial of a right,
privilege, or benefit.

EPIC further objected to the provision
in paragraph 16.98(i) of the rule that
DEA may waive an applicable
exemption in DEA’s sole discretion.
EPIC asserted that ““it is not within the
agency’s sole discretion to waive an
exemption if the exemption does not
apply.” As previously noted, the
exemptions to IRFS only apply to the
extent that information in this system is
subject to exemption. If a record in IRFS
is not subject to exemption under
Privacy Act subsections (j)(2), (k)(1), or
(k)(2), then the record will be subject to
all pertinent Privacy Act provisions. It
is only where a record is subject to an
exemption that DEA would have the
administrative discretion to waive an
exemption in whole or in part.

(3) The Scope of IRFS’s Information
Collection Is Necessary and Specifically
Authorized by the Privacy Act

EPIC’s comments stated that the
Privacy Act’s “relevant and necessary”
requirements were ‘“designed to assure
observance of basic principles of
privacy and due process” and preclude
arbitrary agency action. EPIC expressed
the concern that government databases
might become dossiers and be pressed
into unintended uses (“mission creep”).
EPIC suggested that, ““[a]s investigations
proceed to a close, information can be
added or removed from the system as it
becomes more or less relevant and
necessary.”

Both subsection (e)(1) and subsection
(e)(5) are subject to exemption under
subsection (j)(2), and subsection (e)(1) is
also subject to exemption under
subsection (k). As discussed in detail
above, IRFS exemptions such as these
are fully consistent with the language
and intent of the Privacy Act, will apply
only to the extent that the IRFS
information is subject to exemption, and
are justified for the reasons set forth in
paragraph 16.98(j) of the rule. It is not
always possible to know in advance
what information will turn out to be
relevant or necessary, nor to know in
advance whether information is
accurate, timely, or complete. The
process of conducting a law
enforcement investigation involves the
movement, in time, toward collection of
relevant, necessary, accurate, timely,
and complete information; however, it
would be administratively impracticable
for DEA to persistently add and remove
information. The Privacy Act’s
exemption provisions strike the
appropriate balance in anticipating and

accommodating the law enforcement
investigative process and administrative
practicalities. This rule simply applies
the law’s provisions to help ensure the
most effective and efficient
accomplishment of DEA’s statutory
mission.

(4) Exempting IRFS From Subsections
(c)(3) and (e)(8) (and Similar Privacy
Act Provisions) Is Necessary and
Specifically Authorized by the Privacy
Act

EPIC’s comments stated that DOJ
should limit the extent of the (c)(3) and
(e)(8) exemptions: “While EPIC
recognizes the need to withhold notice
during the period of the investigation,
entities should be able to know, after an
investigation is completed or made
public, the information stored about
them in the system.”

The Privacy Act authorizes DOJ to
exempt IRFS from subsections (c)(3) and
(e)(8) under subsection (j)(2), and
subsection (c)(3) is also subject to
exemption under subsection (k). As
discussed in detail above, these
exemptions will apply only to the extent
that the IRFS information is subject to
exemption, and they are justified for the
reasons set forth in paragraph 16.98(j) of
the rule (e.g., because access to
accounting of disclosures under
subsection (c)(3) could impede or
compromise an ongoing investigation,
interfere with a law enforcement
activity, lead to the disclosure of
properly classified information which
could compromise the national defense
or disrupt foreign policy, invade the
privacy of a person who provides
information in connection with a
particular investigation, or result in
danger to an individual’s safety,
including the safety of a law
enforcement officer). Notice under
subsection (e)(8) could impede criminal
law enforcement by giving persons
sufficient warning to evade investigative
efforts, revealing investigative
techniques, procedures, evidence, or
interest, and interfering with the ability
to issue warrants or subpoenas. In
regard to subsection (e)(8), the
Department would additionally note
that investigations may still be ongoing
even when related compulsory process
becomes a matter of public record, and
thus disclosures about related
compulsory process may also have the
same potentially adverse consequences
explained in the proposed rule. Further,
a necessity for DEA to monitor all
instances of compulsory process
involving IRFS records, to individually
assess when each instance becomes a
matter of public record, and to then
provide notices to affected individuals

would pose an impossible
administrative burden on the
maintenance of these records and the
conduct of the underlying
investigations. (The Department has
added a discussion of this burden in
§16.98(j)(11) of the final rule.)

In addition, pursuant to subsection
(t)(2) of the Privacy Act, the Department
cannot use Privacy Act exemptions
established for IRF'S as grounds to
withhold from an individual any record
which is otherwise accessible to such
individual under the FOIA. To the
extent that appropriately redacted IRFS
records of completed investigations
would not undermine law enforcement
interests or invade the privacy of others,
the individual may be able to obtain
access to such records under the FOIA.

(5) Exempting IRFS From Subsections
(d)(2), (3), and (4) and (g) Is Necessary
and Specifically Authorized by the
Privacy Act

EPIC objected to the Department’s
proposed exemption of IRFS from
Privacy Act subsections (d)(2), (3), and
(4) (which provide a process for
individuals to seek and obtain
correction of agency records about
them), and from subsection (g) (which
provides for judicial review of agency
compliance with the Privacy Act). EPIC
commented that individuals should be
able to correct records about them
because, “[ilndividuals erroneously
listed in the IRFS system of records can
be subject to investigations by federal
and local law enforcement agencies.”
EPIC also asserted that in proposing
these exemptions the Department gave
no consideration to the burdens placed
on individuals from government agency
misinformation. EPIC’s comments also
objected to exempting IRFS from
subsection (g) because “individuals will
have no judicially enforceable rights of
access to their records or correction of
erroneous information in such records.”

Just as for the other exemptions that
the Department proposed, Privacy Act
subsections (d)(2), (3), and (4) and (g)
are all subject to exemption under
subsection (j)(2), and subsections (d)(2),
(3), and (4) are also subject to exemption
under subsection (k). IRFS exemptions
such as these are thus fully consistent
with the language and intent of the
Privacy Act, will apply only to the
extent that the IRFS information is
subject to exemption, and are justified
for the reasons set forth in § 16.98(j) of
the rule. Further, contrary to EPIC’s
contention, in proposing these
exemptions the Department did
carefully consider the interests of the
affected individuals. This consideration
is reflected in the express notation in
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the proposed rule that, notwithstanding
that the system may be exempted from
a particular Privacy Act provision,
where compliance with the provision
would not appear to interfere with or
adversely affect the law enforcement or
counterterrorism purposes of this
system, or the overall law enforcement
process, the DEA in its discretion may
waive the exemption. The Department
remains convinced that the proposed
rule strikes the appropriate balance
between the potential burdens the
exemptions may place on individuals
and the potential burdens the absence of
exemptions may place on authorized
law enforcement processes.

In sum, DOJ is adding a few new
exemptions and making a few general
revisions to its longstanding and
existing IRFS exemptions, as permitted
by the Privacy Act. The Department has
carefully considered EPIC’s comments,
but declines to adopt them in the final
rule.

List of Subjects in 28 CFR Part 16

Administrative practice and
procedure, Courts, Freedom of
information, Privacy, Sunshine Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order 2940-2008, 28 CFR part 16 is
amended as follows:

PART 16—[AMENDED]

m 1. The authority citation for part 16
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a,
552b(g], 553; 18 U.S.C. 4203(a)(1); 28 U.S.C.
509, 510, 534; 31 U.S.C. 3717, 9701.

Subpart E—Exemption of Records
Systems Under the Privacy Act

m 2. Amend § 16.98 by revising the
section heading, paragraph (c), and
paragraph (d) introductory text, and
adding paragraphs (i) and (j) to read as
follows:

§16.98 Exemption of Drug Enforcement
Administration (DEA) Systems—Ilimited
access.

* * * * *

(c) Systems of records identified in
paragraphs (c)(1) through (6) of this
section are exempted pursuant to the
provisions of 5 U.S.C. 552a (j)(2) from
subsections (c)(3) and (4); (d)(1), (2), (3),
and (4); (e)(1), (2), (3), (5), and (8); and
(g) of 5 U.S.C. 552a. In addition, systems
of records identified in paragraphs (c)(1)
through (5) of this section are also
exempted pursuant to the provisions of
5 U.S.C. 552a(k)(1) from subsections
(c)(3); (d)(1), (2), (3) and (4); and (e)(1):

(1) Air Intelligence Program (Justice/
DEA-001).

(2) Clandestine Laboratory Seizure
System (CLSS) (Justice/DEA—-002).

(3) Planning and Inspection Division
Records (Justice/DEA-010).

(4) Operation Files (Justice/DEA—011).

(5) Security Files (Justice/DEA-013).

(6) System to Retrieve Information
from Drug Evidence (STRIDE/Ballistics)
(Justice/DEA-014).

(d) Exemptions apply to the following
systems of records only to the extent
that information in the systems is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2), (k)(1), and (k)(2): Air
Intelligence Program (Justice/DEA—-001);
Clandestine Laboratory Seizure System
(CLSS) (Justice/DEA—002); Planning and
Inspection Division Records (Justice/
DEA-010); and Security Files (Justice/
DEA-013). Exemptions apply to the
Operations Files (Justice/DEA—011) only
to the extent that information in the
system is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2) and (k)(2).
Exemptions apply to the System to
Retrieve Information from Drug
Evidence (STRIDE/Ballistics) (Justice/
DEA-014) only to the extent that
information in the system is subject to
exemption pursuant to 5 U.S.C.
552a(j)(2). Exemption from the
particular subsections is justified for the

following reasons:
* * * * *

(i) The following system of records is
exempt from 5 U.S.C. 552a (c)(3) and
(4); (d)(1), (2), (3), and (4); (e)(1), (2), (3),
(4)(G), (1), (I), (5), and (8); (f); (g); and
(h): Investigative Reporting and Filing
System (IRFS) (JUSTICE/DEA-008).
These exemptions apply only to the
extent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (K)(1), or (k)(2). Where
compliance would not appear to
interfere with or adversely affect the law
enforcement or counterterrorism
purposes of this system, or the overall
law enforcement process, the applicable
exemption may be waived by the DEA
in its sole discretion.

(j) Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3) because to
provide a record subject with an
accounting of disclosure of records in
this system could impede or
compromise an ongoing investigation,
interfere with a law enforcement
activity, lead to the disclosure of
properly classified information which
could compromise the national defense
or disrupt foreign policy, invade the
privacy of a person who provides
information in connection with a

particular investigation, or result in
danger to an individual’s safety,
including the safety of a law
enforcement officer.

(2) From subsection (c)(4) because this
subsection is inapplicable to the extent
that an exemption is being claimed for
subsections (d)(1), (2), (3), and (4).

(3) From subsection (d)(1) because
disclosure of records in the system
could alert the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation of
the existence of that investigation, of the
nature and scope of the information and
evidence obtained as to his activities, of
the identity of confidential witnesses
and informants, or of the investigative
interest of the DEA; lead to the
destruction of evidence, improper
influencing of witnesses, fabrication of
testimony, and/or flight of the subject;
reveal the details of a sensitive
investigative or intelligence technique,
or the identity of a confidential source;
or otherwise impede, compromise, or
interfere with investigative efforts and
other related law enforcement and/or
intelligence activities. In addition,
disclosure could invade the privacy of
third parties and/or endanger the life,
health, and physical safety of law
enforcement personnel, confidential
informants, witnesses, and potential
crime victims. Access to records could
also result in the release of information
properly classified pursuant to
Executive order, thereby compromising
the national defense or foreign policy.

(4) From subsection (d)(2) because
amendment of the records thought to be
incorrect, irrelevant, or untimely would
also interfere with ongoing
investigations, criminal or civil law
enforcement proceedings, and other law
enforcement activities; would impose an
impossible administrative burden by
requiring investigations, analyses, and
reports to be continuously
reinvestigated and revised; and may
impact information properly classified
pursuant to Executive order.

(5) From subsections (d)(3) and (4)
because these subsections are
inapplicable to the extent exemption is
claimed from (d)(1) and (2).

(6) From subsection (e)(1) because, in
the course of its acquisition, collation,
and analysis of information under the
statutory authority granted to it, an
agency may occasionally obtain
information, including information
properly classified pursuant to
Executive order, that concerns actual or
potential violations of law that are not
strictly within its statutory or other
authority, or may compile information
in the course of an investigation which
may not be relevant to a specific
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prosecution. It is impossible to
determine in advance what information
collected during an investigation will be
important or crucial to the investigation
and the apprehension of fugitives. In the
interests of effective law enforcement, it
is necessary to retain such information
in this system of records because it can
aid in establishing patterns of criminal
activity and can provide valuable leads
for federal and other law enforcement
agencies. This consideration applies
equally to information acquired from, or
collated or analyzed for, both law
enforcement agencies and agencies of
the U.S. foreign intelligence community
and military community.

(7) From subsection (e)(2) because in
a criminal investigation, prosecution, or
proceeding, the requirement that
information be collected to the greatest
extent practicable from the subject
individual would present a serious
impediment to law enforcement because
the subject of the investigation,
prosecution, or proceeding would be
placed on notice as to the existence and
nature of the investigation, prosecution,
and proceeding and would therefore be
able to avoid detection or apprehension,
to influence witnesses improperly, to
destroy evidence, or to fabricate
testimony. Moreover, thorough and
effective investigation and prosecution
may require seeking information from a
number of different sources.

(8) From subsection (e)(3) because the
requirement that individuals supplying
information be provided a form stating
the requirements of subsection (e)(3)
would constitute a serious impediment
to criminal law enforcement in that it
could compromise the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants and endanger their lives,
health, and physical safety. The
individual could seriously interfere
with undercover investigative
techniques and could take appropriate
steps to evade the investigation or flee
a specific area.

(9) From subsections (e)(4)(G) and (H)
because this system is exempt from the
access provisions of subsection (d)
pursuant to subsections (j) and (k) of the
Privacy Act, and from subsection
(e)(4)(I) to preclude any claims that the
Department must provide more detail
regarding the record sources for this
system than the Department publishes
in the system of records notice for this
system. Exemption from providing any
additional details about sources is
necessary to preserve the security of
sensitive law enforcement and
intelligence information and to protect
the privacy and safety of witnesses and
informants and others who provide

information to the DEA; and further,
greater specificity of properly classified
records could compromise national
security.

(10) From subsection (e)(5) because
the acquisition, collation, and analysis
of information for criminal law
enforcement purposes from various
agencies does not permit a
determination in advance or a
prediction of what information will be
matched with other information and
thus whether it is accurate, relevant,
timely, and complete. With the passage
of time, seemingly irrelevant or
untimely information may acquire new
significance as further investigation
brings new details to light and the
accuracy of such information can often
only be determined in a court of law.
The restrictions imposed by subsection
(e)(5) would restrict the ability of
trained investigators, intelligence
analysts, and government attorneys to
exercise their judgment in collating and
analyzing information and would
impede the development of criminal or
other intelligence necessary for effective
law enforcement.

(11) From subsection (e)(8) because
the individual notice requirements of
subsection (e)(8) could present a serious
impediment to criminal law
enforcement by revealing investigative
techniques, procedures, evidence, or
interest, and by interfering with the
ability to issue warrants or subpoenas;
could give persons sufficient warning to
evade investigative efforts; and would
pose an impossible administrative
burden on the maintenance of these
records and the conduct of the
underlying investigations.

(12) From subsections (f) and (g)
because these subsections are
inapplicable to the extent that the
system is exempt from other specific
subsections of the Privacy Act.

(13) From subsection (h) when
application of this provision could
impede or compromise an ongoing
criminal investigation, interfere with a
law enforcement activity, reveal an
investigatory technique or confidential
source, invade the privacy of a person
who provides information for an
investigation, or endanger law
enforcement personnel.

Dated: February 28, 2013.
Joo Y. Chung,

Acting Chief Privacy and Civil Liberties
Officer, United States Department of Justice.
[FR Doc. 2013-05146 Filed 3—6—13; 8:45 am]

BILLING CODE 4410-09-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

[NPS-NCR-10414] [PPNCNAMAO0,
PPMPSPD1Z.YM0000]

RIN 1024—-AD89

Special Regulation; Areas of the
National Park System, National Capital
Region, Demonstrations and Special
Events

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: We, the National Park
Service, are amending the regulations
on demonstrations and special events
for the National Capital Region. This
rule revises the definition of
“demonstration,” lifts the prior
regulatory ban on soliciting money or
funds but requires a permit for the in-
person solicitation of money or funds on
Federal park land, and revises an
introductory sentence prohibiting
demonstrations or special events in
designated memorial areas. This rule
also changes the name of the permit
office to the Division of Permits
Management.

DATES: Effective Date: April 8, 2013.

FOR FURTHER INFORMATION CONTACT:
Marisa Richardson, Acting Chief,
Division of Permits Management, 900
Ohio Drive SW., Washington, DG 20024,
Telephone: 202-245-4715.

SUPPLEMENTARY INFORMATION:

Introduction and Background

We published a proposed rule in the
Federal Register on January 3, 2011 (76
FR 57) and provided a 60-day period for
public review and comment that closed
on March 4, 2011. In this rule we
proposed to:

¢ Revise the definition of
“demonstration”” at 36 CFR 7.96(g)(1)(i)
by replacing the phrase “intent or
propensity”” with the phrase
“reasonably likely.” This change was
based upon the court’s decision in
Boardley v. U.S. Department of the
Interior, 605 F. Supp. 2d 8 (D.D.C.
2009), holding that the prior phrase
granted overly broad discretion to NPS
personnel in the permit process, which
may result in an impermissible
regulation of speech protected by the
First Amendment.

e Amend 36 CFR 7.96(h) to allow
solicitation of gifts, money, goods, or
services funds as part of a permit issued
for a demonstration or special event, to
be consistent with the United States
Court of Appeals for the District of
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Columbia decision in ISKCON of
Potomac v. Kennedy, 61 F.3d 949 (DC
Cir. 1995).

¢ Amend the introductory sentence to
36 CFR 7.96(g)(3)(ii) to more clearly
indicate that demonstrations or special
events are not allowed in certain
designated memorial areas.

Analysis of Comments

We received a total of 12 timely
written comments on the proposed rule.
Six comments came from individuals
associated with Stanford Law School;
five comments came from members of
the general public; and one comment
came from the American Civil Liberties
Union (ACLU) of the National Capital
Area. We have reviewed the comments
and decided to publish the proposed
regulation as a final regulation with one
change.

In response to comments, we are
revising the final rule to center more
narrowly on in-person solicitation for
money or funds for donation on Federal
park lands as part of a permit issued for
a demonstration or special event.
Besides reaffirming the explanations
found in our earlier rulemaking, we
offer the following responses to the
various issues raised by the comments.

Revised Definition of Demonstration—
36 CFR 7.96(g)(1)

As detailed in the proposed rule, the
revised definition of demonstration at
36 CFR 7.96(g)(1)(i) eliminates the term
“intent or propensity” and replaces it
with the term ‘“reasonably likely.” In
Boardley, the District Court commented
that this part of the current regulatory
definition could raise problems, because
it allowed NPS officials to restrict
speech based on their determination
that a person intended to draw a crowd
with his or her conduct. The Court
reasoned that this determination could
rest on impermissible grounds, such as
an official’s perception that certain
expression is controversial or
inappropriate, which would be a
content-based decision and therefore
impermissible under the First
Amendment. This portion of the District
Court’s decision was not appealed.
While we have not applied the
regulation in such an impermissible
manner and have since issued a
clarifying memorandum to preclude
such a determination, this revised
definition of “demonstration” will
minimize the possibility of a decision
being based on impermissible grounds.

Some comments focused on our
revised narrowed definition of a
demonstration. Two comments favored
the change, noting that it would
encourage, among other things, greater

transparency and consistency within the
NPS. The ACLU also supported the
definitional change, finding it to be
more objective and not lending itself to
a subjective, and perhaps biased,
judgment.

Other commenters expressed concern
that the narrowed definition was still
insufficient, believing that it contained
an impermissible content-based
regulation of speech. These comments
stated that park personnel may be likely
to refer to the content of speech when
determining whether conduct is
“reasonably likely” to draw a crowd. As
a remedy, some commenters suggested
that the definition use the term ‘“has the
effect or express intent of drawing a
crowd,” while others suggested
including a mandate that directs park
officials not to consider the content of
speech when determining whether a
permit is required.

We believe that our narrowed
definition addresses the District Court’s
concerns in Boardley, and is designed to
be applied by park personnel in an
objective, fair, and even-handed
manner, regardless of the identity or
cause of demonstrators. We believe that
the use of the “‘reasonably likely”
standard ensures the necessary
objectivity in the regulatory process,
while negating the possibility of a
permit being granted or rejected on
impermissible grounds. In addition, we
consider the “reasonably likely”
standard to be easily and consistently
understood, thus preventing us from
regulating First Amendment activities
more than necessary to further our
legitimate interests.

We also expect that park officials will
continue to comply with NPS policies
that already specifically prohibit
impermissible content-based
discrimination of First Amendment
activities. See NPS Management Policies
§8.6.3 (2006) (“No group wishing to
assemble lawfully may be discriminated
against or denied the right of assembly
provided that all permit conditions are
met”’); NPS Director’s Order 53 §9.1
(2010) (““Note that it is the conduct
associated with the exercise of these
[First Amendment] rights that is
regulated, and never the content of the
message.”); NPS RM—-53 Appendix 3,
Page A3-1 (April 2000) (“It should be
noted that it is the conduct associated
with the exercise of these [First
Amendment] rights that is regulated,
and never the content of the message”’)
(emphasis in original).

Finally, one commenter expressed
concerns that the “casual park use”
exclusion found in the definition was
vague and may not include a visitor
who merely had “a strange haircut” or

wore ‘‘a controversial T-shirt.” We
believe that the “casual park use”
exclusion is not vague, is well
understood, and would not result in
discrimination. As we earlier explained
in our rulemaking for the same
demonstration definition found in 36
CFR 2.51(a):

Application of the NPS’s narrowed definition
of a demonstration thus excludes visitors
who merely have tattoos or are wearing
baseball caps, T-shirts, or other articles of
clothing that convey a message; or visitors
whose vehicles merely display bumper
stickers. By limiting the definition of what
constitutes a demonstration, and by
explicitly excluding casual park use by
visitors or tourists which is not reasonably
likely to attract a crowd or onlookers * * *
the NPS believes that the rule comports with
the First Amendment and is narrowly
tailored to serve significant government
interests.

75 FR 64150 October 19, 2010.

Revised Solicitation Regulation—36
CFR 7.96(h)

The proposed regulation would have
allowed in-person soliciting or
demanding of gifts, money, goods, or
services, if it occurs as part of a permit
issued for a demonstration or special
event. The proposed regulation also
provided that persons permitted to
solicit must not give false or misleading
information regarding their purposes or
affiliations or give false or misleading
information regarding whether any item
is available without donation.

No commenters objected to the
regulation’s prohibition of giving false
or misleading information regarding a
solicitor’s purposes or affiliations or
giving false or misleading information
regarding whether any item is available
without donation. However, three
comments expressed concerns with the
permit requirement. After review, we
have narrowed the text of the final
solicitation regulation so that it clearly
centers on prohibiting the “in-person
soliciting or demanding of money or
funds for contemporaneous donation on
Federal park land * * * unless it occurs
as part of a permit issued for a
demonstration or special event.” We
believe that this revised and narrowed
regulation, which centers on in-person
solicitation of money or funds for
donations on Federal park land as part
of a permit issued for a demonstration
or special event, is not a content-based
regulation of speech.

By focusing on in-person solicitation
for the receipt of money or funds on
Federal park land, we believe that we
have a narrowly tailored regulation of
conduct that is not broader than
necessary, and that addresses the risks
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and problems caused by the in-person
request for the receipt of money or
funds on Federal park land. We believe
that this type of solicitation creates
well-recognized risks and problems that
other NPS regulations do not address,
including fraud and duress,
questionable solicitation practices
including the targeting of vulnerable
and easily coerced persons, and even
outright theft. We also believe that
requiring a permit will help ensure that
unregulated solicitation activities that
have the potential to be disruptive and
intrusive will not interfere with other
visitors’ enjoyment of the park. Our
narrowly focused final solicitation
regulation thus centers on in-person
soliciting or demanding of money or
funds for receipt on Federal park land
as part of a permit issued for a
demonstration or special event,
described in the prefatory statement as
“in-person solicitation for immediate
funds” (76 FR 57, January 3, 2011).
Courts have recognized the risks and
problems posed by in-person
solicitation for funds.

The term “funds” includes monetary
funds obtained through the use of credit
cards or other electronic payment
methods. One commenter suggested that
an immediate credit card or electronic
commitment of funds should be allowed
for later processing. We have not
accepted that suggestion, however,
because these kinds of solicitations pose
an even greater risk of later theft and
fraud than an in-person, immediate
exchange of funds. The Federal Trade
Commission states that credit and
charge card fraud costs cardholders and
issuers hundreds of millions of dollars
each year, and can occur when an
unauthorized person uses another
person’s card number.

This rule prohibits in-person
solicitation for immediate funds on
Federal park land; it does not prohibit
other forms of communication that
allow the person to obtain the funds
later off park land, such as soliciting
funds that would be sent at a later time
by mail or through the internet, or
distributing literature describing where
funds could be sent. The rule does not
address persons seeking signatures for
petitions or donations for food or
clothing drives; these activities can be
addressed under the Park Service
demonstration or special event
regulations.

One commenter stated that the
solicitation regulation would encourage
an impermissible content-based
regulation of speech because
solicitation, itself, is the form of
expression being regulated. We disagree,
because we believe that the narrowed

regulation is consistent with the Court
of Appeal’s decision in ISKCON, which
found that the earlier NPS solicitation
regulation’s focus on the in-person
solicitation of donations on Federal park
land was not content based. The Court
found that the earlier regulation did not
prohibit any particular expression or
message based on content but merely
regulated the manner in which the
message is conveyed, although the
earlier NPS solicitation prohibition
failed because it was not ‘“narrowly
tailored.” ISKCON, 61 F.3d at 955-956.

We believe that this new and revised
final solicitation regulation is narrowly
tailored because this rule focuses on
persons who seek to engage in the in-
person solicitation for the receipt of
money or funds on Federal park land
and does not include goods or services
as originally proposed. We believe that
it is not broader than necessary to
address the particular problems and
risks posed by such in-person
solicitation and does not “sweep in”
expressive activities that do not
contribute to those problems. “A
narrowly tailored permitting scheme—
one that reasonably identifies particular
expressive conduct for which a permit
is required—is an entirely appropriate
tool.” Community For Creative Non-
Violence v. Turner, 893 F.2d 1387, 1393
(D.C. Cir. 1990).

This NPS solicitation regulation
requires that in-person solicitation for
funds on Federal park land may only
occur under a permit that designates
well-defined areas for the activity. The
rule is thus fully consistent with the
Court of Appeals decision in ISKCON.
The Court of Appeals observed that a
future NPS solicitation regulation could
require a permit, so ““[tlhe effects of
solicitation will be confined to the
permit area, and those who wish to
escape them may simply steer clear of
the authorized demonstration or special
event.” 61 F.3d at 956. The Court of
Appeals in ISKCON also made clear that
its “holding allows only those
individuals or groups participating in an
authorized demonstration or special
event to solicit donations in the
confines of a restricted permit area .

* * * It does not require the Park
Service to let rampant panhandling go
unchecked.” Id.

The NPS solicitation regulation
controls the in-person solicitation for
funds on Federal park land; it does not
regulate sales. An attempt to sell items
or offer items for sale, whether directly
or by the use of deceit, is still governed
by the NPS sales regulation at 36 CFR
7.96(k), which limits items to be sold to
books, newspapers, leaflets, pamphlets,
buttons, and bumper stickers. As we

explained in the prefatory statement to
the sales regulation, at 60 FR 17648
(April 7, 1995), “restricted merchandise
cannot be ‘given away’ and a ‘donation
accepted’ or one item ‘given away’ in
return for the purchase of another item;
such transactions amount to sales.”

The ACLU supported our amendment
of the solicitation regulation “to provide
that donations or contributions may be
solicited within an area that is covered
by a permit for a demonstration or a
special event.” Earlier the ACLU had
asked, and our National Capital Region
confirmed, that buskers may, consistent
with NPS regulations, be able to
conduct their activities by obtaining a
demonstration or a special event permit.
(The ACLU defined buskers as
“individuals who play music or
entertain in public parks, streets and
other places and seek voluntary
contributions.”)

Focusing on buskers, however, the
ACLU expressed concern about the
proposed regulatory requirement for a
permit if the activity involves a group of
less than 25 people who would
otherwise qualify under the existing
“small group exception” for
demonstrations at 36 CFR 7.96 (g)(2)(i).
Using the example of a lone person who
plays his guitar and asks for donations,
the ACLU thought that requiring a
permit for a single individual busker
was an ‘“‘unnecessary burden’’ on First
Amendment rights. Instead, the ACLU
suggested that we modify the regulation
such that either (1) no permit is needed
for a single busker who solicits
donations or contributions with his or
her performance, or (2) the regulation
would authorize a U.S. Park Police
officer to issue an on-the-spot permit,
after checking with the permit office to
be sure that the busker’s location does
not conflict with any existing permit.

We have carefully considered the
ACLU’s views on this matter and its two
suggested modifications, but we believe
that requiring a permit when an in-
person solicitation of funds occurs is
warranted. For the reasons stated
herein, we believe that the solicitation
regulation is not an unnecessary burden
on First Amendment rights but rather is
a proper time, place, and manner
restriction. Moreover, we believe that it
is not appropriate to require or ask U.S.
Park Police officers to issue an “on the
spot” permit when a lone busker is
engaged in in-person solicitation for
immediate funds.

The NPS regulatory “small group
exception” has applied only to
demonstrations, and was the product of
rulemaking after discussions with the
ACLU as detailed at 45 FR 29858 (May
6, 1980) and 46 FR 55959 (November 13,
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1981). Whether a busker’s activity
qualifies as a demonstration or is
characterized as a special event will
ultimately depend on the facts of the
activity; special events have always
required a permit, while most “small
group”’ demonstrations do not require a
permit under 36 CFR 7.96(g)(2)(i).
Regardless of whether the activity
qualifies as a demonstration or is
characterized as a special event, we
believe that the risks and potential
problems posed by the in-person
solicitation for funds justify and support
a permit requirement for solicitation.

Moreover, we believe that the
problems and risks of in-person
solicitation for funds on Federal park
land occur regardless of whether the
number of persons engaged in the
solicitation activity is one, 24, 26, or
1,000, or whether the person is or is not
a busker. As one busker readily
acknowledged, busking for cash does
create the risk of theft. He also wrote
that buskers may need to move around
to multiple locations, given that there
may be busker competition at ““popular,
centralized areas where the crowds
gather”; that one needs to “[m]ake sure
your audience knows you’re looking for
cash’’; and that one needs to “[w]atch
for thieves.” Jacob Bear ‘““Making the
Scene: Busking Can Pay for Travel in
Europe,” Transitions Abroad Magazine
(March/April 2004).

Accordingly, we believe that it is the
solicitation for funds that generates risks
and potential problems, rather than the
size of the group involved in such
activities. Similar risks and problems
exist when 24 people together engage
in-person solicitation for funds, when
compared to 24 people who separately
engage in such solicitation activities. By
requiring a permit for all who engage in
the in-person solicitation for funds
regardless of the number of participants,
we are able to minimize the risks and
problems of theft, fraud, and duress.

Requiring a permit protects both the
public and the permit holder. If a visitor
complains that theft, fraud, or duress
occurred, the U.S. Park Police will be
able to investigate the incident because
they will know the identity of, and
contact information for, the permit
holder. Knowing where and when in-
person solicitation is authorized under
permit also allows the U.S. Park Police
to monitor and protect the permit holder
from theft, as well as to ensure public
safety, the orderly movement of park
visitors, and the avoidance of conflicts
among permit holders.

Accordingly, we believe that the
problems and risks posed by in-person
solicitation of funds on Federal park
land by individuals and groups under

25 in number should require a permit.
If a permit was not required, then
people engaged in in-person solicitation
for funds on Federal park land could
simply follow the park visitor,
preventing the visitor from avoiding
them, a result that the Court of Appeals
in ISKCON specifically rejected.

The ACLU’s other suggestion is to
authorize U.S. Park Police officers to
issue on-site written permits for
buskers. After review, we believe this
approach is not workable, since it
exceeds the expertise and proper role of
law enforcement officers and is
inconsistent with our centralized
regulatory process, whereby a staff park
ranger reviews applications and
coordinates permit issuance. The ACLU
suggestion would be impractical
because it would rely on a U.S. Park
Police officer who encounters a busker
to successfully do all of the following:

¢ Recognize and assess the situation;

¢ Obtain on-site information as to
who, where, and when they want to
engage in their activities;

e Know where and when other First
Amendment or other activities have
been permitted; and

e Decide whether to issue a written
permit based upon the NPS regulations.
U.S. Park Police officers are limited in
number and their activities are focused
on performing a wide array of law
enforcement functions in extensive
areas that constitute Federal park land
within the National Capital Region. In
the District of Columbia, these park
areas include the National Mall,
Lafayette Park, DuPont Circle, and Rock
Creek Park, as well as scores of large
and small park areas located throughout
the city. The National Mall alone covers
approximately 684 acres and receives
approximately 22 million visits per
year. It is therefore unrealistic to expect
that officers could regularly chance
upon people engaged in solicitation
activity and issue them a permit.

We also believe that the ACLU
suggestion runs counter to our
centralized permit system, where
applications are submitted to the permit
office in advance of any proposed
demonstration or special event and
under which only the NPS Regional
Director or, in certain circumstances, a
supervisory U.S. Park Police officer may
revoke a permit. To have U.S. Park
Police officers issue “on-site permits”
deviates from a generally successful
NPS regulatory permit process. The
current permit process relies upon a
limited number of park rangers who are
trained and knowledgeable about NPS
regulations and who:

o Evaluate the application:

e Review other pending or issued
permits;

e Consult with other park officials;

e Determine whether a permit should
be issued; and

e If a permit is issued, determine the
appropriate permit conditions.

Finally, two other comments cited the
Court of Appeals decision in Boardley v.
Department of the Interior, 615 F.3d 508
(D.C. Cir. 2010), and contended that
requiring a permit for small groups who
engage in the in-person solicitation for
immediate funds is an unnecessary
burden on First Amendment rights. We
respectfully disagree and believe that
problems and risks posed by in-person
solicitation for funds on Federal park
land justify a permit requirement
because they differ from the likely
effects of small group demonstrations
that do not involve solicitation
activities. We further believe that the
problems and risks posed by
solicitations were recognized by the
Court of Appeals in ISKCON when it
concluded that we may regulate
solicitation of funds through a permit
system. The basis for our solicitation
regulation is also significantly different
than what the Court of Appeals
considered in Boardley. By focusing on
the problems and risks posed by in-
person solicitation for funds on park
land, we believe that the solicitation
regulation is narrowly tailored, no
broader than necessary, and does not
sweep into expressive activities that
don’t contribute to these problems and
risks.

Revised Introductory Sentence—36
CFR 7.96(g)(3)(ii)

The ACLU submitted the only
comment regarding our proposed
amendment of the introductory sentence
to 36 CFR 7.96(g)(3)(ii), which was
intended to more clearly indicate that
demonstrations or special events are not
allowed in restricted areas of designated
memorials. It has been our longstanding
reading of our regulations that
demonstrations and special events,
whether under permit or not, are not
allowed in the restricted areas identified
at 36 CFR 7.96(g)(3)(ii). This was a
natural reading that was recently
accepted by the Court of Appeals in
Oberwetter v. Hilliard, 639 F.3d 545,
551 (D.C. Cir. 2011). The ACLU
comment also concluded that this was
their understanding of our regulations,
but that they “are not opposed to greater
clarity.” This revision provides greater
clarity that demonstrations and special
events, either with or without a permit,
are not allowed in restricted areas of
designated memorials.
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Change of Name—Permit Office

Recently the name of the permit
office, which had been called the
“Division of Park Programs,” was
administratively changed to the
“Division of Permits Management.”
While this name change was not
included in the proposed rule, the name
change at 36 CFR 7.96(g)(3) is an
internal administrative matter that has
no substantive implications and,
therefore, does not require public
review and comment.

Compliance With Other Laws and
Executive Orders

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. The Office of Information and
Regulatory Affairs has determined that
this rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act (RFA)

The rule will not have a significant
economic effect on a substantial number
of small entities under the RFA (5
U.S.C. 601 et seq.). The rule expands
opportunities for individuals and
organizations to solicit funds, associated
with a demonstration or special event
for which a permit has been issued.
Other organizations with interest in the
rule will not be effected economically.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the SBREFA. This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or

local government agencies, or
geographic regions.

c¢. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act
(UMRA)

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by the UMRA, (2 U.S.C. 1531
et seq.) is not required.

Takings (Executive Order 12630

Under the criteria in section 2 of
Executive Order12630, this rule does
not have significant takings
implications. It pertains specifically to
operation and management of locations
within the NPS—National Capital
Region. A takings implication
assessment is not required.

Federalism (Executive Order 13132)

Under the criteria in section 1 of
Executive Order 13132, the rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism summary impact
statement. A Federalism summary
impact statement is not required.

Civil Justice Reform (Executive Order
12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian tribes
(Executive Order 13175)

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
Tribes through a commitment to
consultation with Indian Tribes and
recognition of their right to self-
governance and tribal sovereignty. We
have evaluated this rule under the
Department’s consultation policy and
under the criteria in Executive Order
13175 and have determined that it has
no substantial direct effects on federally

recognized Indian tribes and that
consultation under the Department’s
tribal consultation policy is not
required. The rule only applies to
management and operation of NPS areas
within the National Capital Region.

Paperwork Reduction Act (PRA)

The Office of Management and Budget
(OMB) has approved the information
collection requirements in this rule and
assigned control number 1024-0021
(expires 02/28/2014). We estimate the
burden associated with this information
collection to be 30 minutes. The
information collection activities are
necessary for the public to obtain
benefits in the form of special park use
permits. A Federal agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB Control Number.

National Environmental Policy Act
(NEPA)

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the NEPA of
1969 is not required because the rule is
covered by a categorical exclusion. We
have determined that the rule is
categorically excluded under 516 DM
12.5 A (10), insofar as it is a
modification of existing NPS regulations
that does not increase public use to the
extent of compromising the nature and
character of the area or causing physical
damage to it. Further, the rule will not
result in the introduction of
incompatible uses which might
compromise the nature and
characteristics of the area or cause
physical damage to it. Finally, the rule
will not cause conflict with adjacent
ownerships or land uses, or cause a
nuisance to adjacent owners or
occupants. We have also determined
that the rule does not involve any of the
extraordinary circumstances listed in 43
CFR 46.215 that would require further
analysis under the NEPA.

Effects on the Energy Supply (Executive
Order 13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

List of Subjects in 36 CFR Part 7

District of Columbia, National Parks,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
NPS amends 36 CFR Part 7 as set forth
below:
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PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7 is
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 462(k); Sec.
7.96 also issued under 36 U.S.C. 501-511, DC
Code 10-137 (2001) and DC Code 50-2201
(2001).
m2.In§7.96:

m A. Revise paragraph (g)(1)(i);

m B. Revise the heading and first two
sentences of paragraph (g)(3);

m C. Revise the introductory text of
paragraph (g)(3)(ii);

m D. Revise paragraph (g)(3)(ii)(D);

m E. Add paragraph (g)(3)(ii)(E) and
maps;

m F. Remove maps following paragraph
(g)(7); and

m G. Revise paragraph (h).

The revisions and addition read as
follows:

§7.96 National Capital Region.

* * * * *
*

(g)

(1) *

(i) The term ‘“demonstration”
includes demonstrations, picketing,
speechmaking, marching, holding vigils
or religious services and all other like
forms of conduct that involve the
communication or expression of views
or grievances, engaged in by one or
more persons, the conduct of which is
reasonably likely to draw a crowd or
onlookers. This term does not include
casual park use by visitors or tourists
that is not reasonably likely to attract a
crowd or onlookers.
* * * * *

(3) Permit applications. Permit
applications may be obtained at the
Division of Permits Management,
National Mall and Memorial Parks, 900
Ohio Drive SW., Washington DC 20024.
Applicants shall submit permit

* %
* %

applications in writing on a form
provided by the National Park Service
so as to be received by the Regional
Director at the Division of Permits
Management at least 48 hours in
advance of any proposed demonstration
or special event. * * *

* * * * *

(ii) Other park areas. Demonstrations
and special events are not allowed in
the following other park areas:

* * * * *

(D) The Vietnam Veterans Memorial,
except for official annual Memorial Day
and Veterans Day commemorative
ceremonies.

(E) Maps of the park areas designated
in this paragraph are as follows. The
darkened portions of the diagrams show
the areas where demonstrations or
special events are prohibited.

BILLING CODE 4312-EJ-P
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*

*

*

* *

(h) Soliciting. (1) The in-person

funds for donation on Federal park land
soliciting or demanding of money or

is prohibited, unless it occurs as part of
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a permit issued for a demonstration or
special event.

(2) Persons permitted to solicit must
not:

(i) Give false or misleading
information regarding their purposes or
affiliations;

(ii) Give false or misleading
information as to whether any item is
available without donation.

* * * * *

Dated: January 25, 2013.
Rachel Jacobson,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2013-05249 Filed 3-6-13; 8:45 am]
BILLING CODE 4312-EJ-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2012-0700; FRL-9788-6]

Approval and Promulgation of
Implementation Plans; Kentucky;
110(a)(1) and (2) Infrastructure
Requirements for the 2008 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve in part, conditionally approve
in part, and disapprove in part, the July
17, 2012, State Implementation Plan
(SIP) submission provided by the
Commonwealth of Kentucky, through
the Division of Air Quality (DAQ) of the
Kentucky Energy and Environment
Cabinet. Kentucky DAQ submitted the
July 17, 2012, SIP submission as a
replacement to its original September 8,
2009, SIP submission. Specifically, this
final rulemaking pertains to the Clean
Air Act (CAA or Act) requirements for
the 2008 8-hour ozone national ambient
air quality standards (NAAQS)
infrastructure SIP. The CAA requires
that each state adopt and submit a SIP
for the implementation, maintenance,
and enforcement of each NAAQS
promulgated by EPA, which is
commonly referred to as an
“infrastructure” SIP. Kentucky DAQ
made a SIP submission demonstrating
that the Kentucky SIP contains
provisions that ensure the 2008 8-hour
ozone NAAQS are implemented,
enforced, and maintained in the
Commonwealth (hereafter referred to as
“infrastructure submission’’). EPA is
now taking final action on three related
actions on Kentucky DAQ’s

infrastructure SIP submission. First,
EPA is taking action to approve
Kentucky DAQ’s infrastructure
submission provided to EPA on July 17,
2012, as meeting certain required
infrastructure elements for the 2008 8-
hour ozone NAAQS. Second, with
respect to the infrastructure elements
related to specific prevention of
significant deterioration (PSD)
requirements, EPA is taking final action
to approve, in part and conditionally
approve in part, the infrastructure SIP
submission based on a December 19,
2012, commitment from Kentucky DAQ
to submit specific enforceable measures
for approval into the SIP to address
specific PSD program deficiencies.
Third, EPA is taking final action to
disapprove Kentucky DAQ’s
infrastructure SIP submission with
respect to certain interstate transport
requirements for the 2008 8-hour ozone
NAAQS because the submission does
not address the statutory provisions
with respect to the relevant NAAQS and
thus does not satisfy the criteria for
approval. The CAA requires EPA to act
on this portion of the SIP submission
even though under a recent court
decision, Kentucky DAQ was not yet
required to submit a SIP submission to
address these interstate transport
requirements. Moreover, under that
same court decision, this disapproval
does not trigger an obligation for EPA to
promulgate a Federal Implementation
Plan (FIP) to address these interstate
transport requirements.

DATES: This rule will be effective April
8, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2012-0700. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional

Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.
SUPPLEMENTARY INFORMATION:
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I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic structural SIP requirements,
including emissions inventories,
monitoring, and modeling to assure
attainment and maintenance for that
new NAAQS.

Section 110(a) of the CAA generally
requires states to make a SIP submission
to meet applicable requirements in
order to provide for the implementation,
maintenance, and enforcement of a new
or revised NAAQS within three years
following the promulgation of such
NAAQS, or within such shorter period
as EPA may prescribe. These SIP
submissions are commonly referred to
as “infrastructure” SIP submissions.
Section 110(a) imposes the obligation
upon states to make an infrastructure
SIP submission to EPA for a new or
revised NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the infrastructure SIP for a
new or revised NAAQS affect the
content of the submission. The contents
of such infrastructure SIP submissions
may also vary depending upon what
provisions the state’s existing SIP
already contains. In the case of the 2008
8-hour ozone NAAQS, states typically
have met the basic program elements
required in section 110(a)(2) through
earlier SIP submissions in connection
with previous ozone NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure’” SIP
requirements related to a newly
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established or revised NAAQS. As
mentioned above, these requirements
include basic structural SIP
requirements such as modeling,
monitoring, and emissions inventories
that are designed to assure attainment
and maintenance of the NAAQS. The
applicable infrastructure SIP
requirements that are the subject of this
rulemaking are listed below.?

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.2

¢ 110(a)(2)(D)(i): Interstate transport.3

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(]): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to other provisions of the CAA for
submission of SIP revisions specifically applicable
for attainment planning purposes. These
requirements are: (1) Submissions required by
section 110(a)(2)(C) to the extent that subsection
refers to a permit program as required in part D
Title I of the CAA; and (2) submissions required by
section 110(a)(2)(I) which pertain to the
nonattainment planning requirements of part D,
Title I of the CAA. Today’s final rulemaking does
not address infrastructure elements related to
section 110(a)(2)(I) or the nonattainment planning
requirements of 110(a)(2)(C).

2This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3 Section 110(a)(2)(D)(i) includes four
requirements referred to as prongs 1 through 4.
Prongs 1 and 2 are provided at section
110(a)(2)(D)(i)(I); prongs 3 and 4 are provided at
section 110(a)(2)(D)(i)(II). At this time, pursuant to
a recent decision of the U.S. Court of Appeals for
the DC Circuit, the SIP submission from Kentucky
DAQ to meet section 110(a)(2)(D)(i)(I) is not a
required SIP submission. The portions of the SIP
submission relating to 110(a)(2)(D)(1)(II) and
110(a)(2)(D)(ii), in contrast, are required. Although
prongs 1 and 2 are not required, EPA is acting today
to disapprove Kentucky’s submittal related to these
prongs for the reasons described in the proposed
rule associated with this rulemaking. See 78 FR
3867. Further information regarding EPA’s
disapproval of prongs 1 and 2 is also provided
below in section IL

4 This requirement as mentioned above is not
relevant to today’s final rulemaking.

On January 17, 2013, EPA proposed to
approve Kentucky’s July 17, 2012,
infrastructure SIP submission and
proposed to conditionally approve in
part sections 110(a)(2)(C), prong 3 of
(D)(i), and (J), and disapprove in part
section 110(a)(2)(D)(i) for the 2008 8-
hour ozone NAAQS. See 78 FR 3867.

EPA proposed conditional approval in
part for sections 110(a)(2)(C), prong 3 of
(D)(1),5 and (J) because, while the
Commonwealth’s SIP does not currently
contain provisions to address the
structural PSD requirements of the PSD
and Nonattainment New Source Review
(NNSR) requirements related to the
implementation of the NSR PM, 5 Rule
and the PM, s PSD Increment-SILs-SMC
Rule (only as it relates to PM; 5
Increments), Kentucky DAQ committed
in a letter dated December 19, 2012, to
submit, within one year, specific
enforceable measures to EPA for
incorporation into the SIP to address
these requirements. See 78 FR 3867.
This commitment letter meets the
requirements of section 110(k)(4) of the
CAA. Kentucky DAQ’s December 19,
2012, letter can be accessed at
www.regulations.gov using Docket ID
No. EPA-R04-OAR-2012-0700.

With respect to section
110(a)(2)(D)(1)(1),8 for the 2008 8-hour
ozone NAAQS, EPA published a
proposal to disapprove Kentucky DAQ’s
July 17, 2012, SIP revision. EPA
proposed disapproval of these elements
because the infrastructure SIP
submission asserted that the
requirements of 110(a)(2)(D)(i)(I) with
respect to the 2008 8-hour ozone
NAAQS were satisfied by the
Commonwealth’s approved regulations
to meet the Clean Air Interstate Rule
(CAIR) requirements. CAIR, however,
was promulgated before the 2008 8-hour
ozone NAAQS were promulgated, and
CAIR did not, in any way, address
interstate transport requirements related
to the 2008 8-hour ozone NAAQS. See
78 FR 3867.

Finally, EPA notes that this final
action on Kentucky’s infrastructure SIP
submission for the 2008 8-hour ozone
NAAQS is required not only by section

5 Section 110(a)(2)(D)(i) includes four
requirements referred to as prongs 1 through 4.
Prongs 1 and 2 are provided at section
110(a)(2)(D){)(D); prongs 3 and 4 are provided at
section 110(a)(2)(D)(i)(II). Today’s conditional
approval only relates to the structural PSD
requirements of section 110(a)(2)(D)(i)(II), also
known as prong 3 as noted above in footnote 3.

6 Section 110(a)(2)(D)(i)(I) includes two distinct
requirements referred to as prongs 1 and 2. Prong
1 requires states to prohibit emissions that
significantly contribute to nonattainment of the
NAAQS in another state and prong 2 request states
to prohibit emissions that interfere with
maintenance of the NAAQS in another state.

110(k), but also by order issued by the
U.S. District Gourt for the Northern
District of California in WildEarth
Guardians v. Jackson, Case No. 11-CV—
5651 YGR. In an October 17, 2012, order
granting partial summary judgment in
the case, as modified in a December 7,
2012, order granting in part EPA’s
motion for an amended order, that court
directed EPA to take final action upon
the infrastructure SIP at issue in this
action by March 4, 2013. With respect
to Kentucky, the court specifically
ordered EPA to act upon the
infrastructure SIP submission made by
the Commonwealth on September 8,
2009, as revised on July 17, 2012. As
explained in more detail in response to
relevant comments, EPA is addressing
the requirements of section
110(a)(2)(D)(1)() consistent with the
opinion of the DC Circuit Court’s
opinion in EPA Homer City Generation
v. EPA, 696 F.3d 7 (DC Cir. 2012).

II. Response to Comments

EPA received five sets of comments
on the January 17, 2013, proposed
rulemaking to approve in part,
conditionally approve in part, and
disapprove in part, Kentucky DAQ’s
infrastructure SIP submission intended
to meet the CAA requirements for the
2008 8-hour ozone NAAQS. A summary
of the comments and EPA’s responses
are provided below.

Comment 1: One commenter contends
that EPA cannot approve the section
110(a)(2)(A) portion of Kentucky DAQ’s
infrastructure SIP submission because
certain counties in the Commonwealth
have air quality monitors with data that
suggest such areas are not attaining the
2008 8-hour ozone NAAQS.
Specifically, the Commenter cites air
monitoring reports for Jefferson and
Oldham counties indicating violations
of the NAAQS based on 2009-2011
design values. The Commenter further
contends that, based on available data
for 2010-2012, 10 Kentucky counties
will violate the 2008 8-hour ozone
NAAQS based on 2010-2012 design
values. According to the Commenter, if
a designated attainment area violates the
NAAQS, then this means that the state
must necessarily lack adequate
emissions limits in its infrastructure SIP
submission to attain and maintain that
NAAQS.

Response 1: EPA disagrees with the
Commenter’s contention that Kentucky
DAQ’s 2008 8-hour ozone infrastructure
SIP submission is not approvable with
respect to section 110(a)(2)(A) because
of the monitor design values noted by
the Commenter. While EPA shares the
Commenter’s concern regarding
counties monitoring exceedances of the
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2008 8-hour ozone NAAQS based upon
2009-2011 design values, such concerns
are outside the scope of what is germane
to an evaluation of section 110(a)(2)(A)
of an infrastructure SIP.”

Pursuant to section 110(a)(2)(A), an
infrastructure SIP submission must
include enforceable emission
limitations and other control measures,
means, or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emissions rights), as well as schedules
and timetables for compliance, as may
be necessary or appropriate to meet the
applicable requirements of the Act. The
Commenter, however, seems to believe
that in the context of an infrastructure
SIP submission, section 110(a)(2)(A)
requires that a state must monitor
attainment of the NAAQS at all
monitors throughout the state in order
to demonstrate that the SIP contains the
requisite emissions limitations and
other control measures, means or
techniques prescribed by the Act. EPA
does not believe that this is a reasonable
interpretation of the provision with
respect to infrastructure SIP
submissions. Rather, EPA believes that
the proper inquiry at this juncture is
whether the state has met the basic
structural SIP requirements appropriate
at the point in time EPA is acting upon
it. The Act provides states and EPA with
other tools to address concerns that
arise with respect to violations of the
NAAQS in a designated attainment area,
such as the authority to redesignate
areas pursuant to section 107(d)(3), the
authority to issue a ““SIP Call” pursuant
to section 110(k)(5), or the general
authority to approve SIP revisions that
can address such violations of the
NAAQS through other appropriate
measures. As stated in EPA’s proposed
approval for this rule, to meet section
110(a)(2)(A), Kentucky submitted a list
of existing emission reduction measures
in the SIP that control emissions of
volatile organic compounds and
nitrogen oxides (NOx) in order to
address ambient ozone levels. EPA
believes that this is sufficient for
purposes of infrastructure SIP
submission.

Comment 2: The Commenter contends
that EPA must disapprove Kentucky’s
infrastructure SIP submission as it

7EPA also notes that the Commenter relies upon
preliminary data to suggest that certain areas are
violating the 2008 8-hour ozone NAAQS based
upon 2010-2012 data. This data has not yet been
certified, and as such, is not yet finalized.
Regardless, for the reasons discussed in Response
1, EPA does not believe that such data, were it
certified and final, would provide an appropriate
basis upon which to disapprove Kentucky’s
infrastructure SIP as it relates to section
110(a)(2)(A) requirements.

relates to section 110(a)(2)(A) because
the submittal fails to contain
enforceable ozone precursor limits and
schedules/timetables for compliance to
ensure attainment and maintenance of
the NAAQS. Specifically, the
Commenter contends that Kentucky has
failed to identify how it will address the
violations for those counties monitoring
violations of the NAAQS.

Response 2: EPA disagrees with the
Commenter’s contention that Kentucky
should be required to submit the
emissions limitations and other control
measures associated with a
nonattainment plan in order to satisfy
section 110(a)(2)(A) requirements. This
would be beyond the scope of what is
required per section 110(a)(2)(A) in the
context of an infrastructure SIP
submission. Nonattainment area plans
are due on a different schedule from the
section 110 infrastructure elements, and
such plans, if required, are reviewed
and acted upon through a separate
process. Here, the most of the counties
cited by the Commenter are not
designated nonattainment,? and as such,
the nonattainment plan requirements
referenced by the Commenter are not
currently due. As noted above, EPA
shares the Commenter’s concern
regarding areas that are monitoring
exceedances of the 2008 8-hour ozone
NAAQS and will work appropriately
with state and local agencies to address
such exceedances. Further, in approving
Kentucky’s infrastructure SIP, EPA is
affirming that Kentucky has sufficient
authority to take the types of actions
required by the CAA in order to bring
such areas back into attainment.

Comment 3: A number of Commenters
disagreed with EPA’s position that
disapproval of the Kentucky’s
infrastructure SIP, as it relates to section
110(a)(2)(D)(1)(I) requirements, would
not trigger a mandatory duty for EPA to
promulgate a FIP to address these
requirements. Specifically, the
Commenters contend that the plain
language of the CAA requires EPA to
issue a FIP within two years of a
disapproval action. In addition, the
Commenters contend that the decision
in EME Homer City Generation v. EPA,
696 F.3d 7 (DC Cir. 2012) (EME Homer
City), was incorrectly decided and is
inconsistent with previous decisions by
the DC Circuit Court of Appeals. The
Commenters suggest that EPA should
not voluntarily follow the incorrectly
decided EME Homer City opinion,
particularly in the context of an

8 As noted below, a portion of Campbell County,
Kentucky is designated nonattainment for the 2008
8-hour ozone NAAQS in association with the
Cincinnati-Hamilton nonattainment area.

infrastructure action that only impacts
sources in Kentucky, a state under the
jurisdiction of the Sixth Circuit Court of
Appeals rather than the DC Circuit
Court of Appeals.

Response 3: EPA has historically
adopted the interpretation suggested by
the Commenters that disapproval of
section 110(a)(2)(D)(1)(I) would trigger
an obligation for the Agency to
promulgate a FIP within two years if the
state did not correct the SIP deficiency
within that time. EPA continues to agree
that the plain language of the statute
establishes these obligations, and for
those reasons, we asked the U.S. Court
of Appeals for the DC Circuit to grant
rehearing en banc of the decision in
EME Homer City. That petition,
however, was denied on January 24,
2012, and the mandate was issued to
EPA on February 4, 2012. The deadline
for any party to file a petition for
certiorari with the Supreme Court has
not passed 9 and the United States has
not yet decided whether to pursue
further appeals. In the meantime, EPA
intends to act in accordance with the
EME Homer City opinion in which the
court concluded that states have no
obligation to make a SIP submission to
address section 110(a)(2)(D)(@1)(I) for a
new or revised NAAQS until EPA has
first defined a state’s obligations
pursuant to that section. As described in
the proposed rulemaking for today’s
action, Kentucky did make such a
submittal, and consistent with section
110(k) of the CAA, EPA is required to
act upon that submittal. Because CAIR
does not, in any way, address transport
with respect to the 2008 8-hour ozone
NAAQS, it cannot be relied upon to
satisfy the requirements of
110(a)(2)(D)(i)(I) for that NAAQS. For
this reason, the Agency proposed to
disapprove this portion of the
infrastructure SIP submission. However,
because this portion of the
infrastructure SIP submission is not
currently required for the 2008 8-hour
ozone NAAQS per the EME Homer City
opinion, EPA’s disapproval action today
does not presently trigger a FIP
obligation.

EPA also disagrees with the
Commenters’ suggestion that the Agency
need not follow the DC Circuit’s
decision in EME Homer City in the
context of an infrastructure action for
Kentucky. The EPA rule reviewed by
the court in EME Homer City—‘‘Federal
Implementation Plans: Interstate
Transport of Fine Particulate Matter and

9Pursuant to Rule 13 of the Supreme Court Rules,
a petition for certiorari must be filed within 90 days
of the date of denial of rehearing. The court may
extend this deadline for good cause by up to 60
days.
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Ozone and Correction of SIP
Approvals,” 76 FR 48207 (August 8,
2011) also known as the Cross State Air
Pollution Rule (CSAPR)—was
designated by EPA as a “nationally
applicable” rule within the meaning of
section 307(b)(1) of the CAA. See id. at
48352. Accordingly, all petitions for
review of the CSAPR had to be filed in
the U.S. Court Appeals for the DC
Circuit and could not be filed in any
other federal court. 42 U.S.C. 7607(b)(1).
Accordingly, EPA believes the DC
Circuit’s decision in EME Homer City
vacating this rule is also nationally
applicable. As such, EPA does not
intend to take any actions, even if they
are only reviewable in another federal
Circuit Court of Appeals, that are
inconsistent with the decision of the DC
Circuit.

Comment 4: A number of states
commented that Kentucky contributes
significantly to ozone nonattainment in
other states. Specifically, the Maryland
Department of the Environment
commented that it has performed
modeling to demonstrate that Maryland
will continue to violate the 2008 8-hour
ozone NAAQS even if all anthropogenic
emissions in Maryland are eliminated. It
contends that corrective actions in states
like Kentucky that contribute to
Maryland’s nonattainment are necessary
in order for the state to meet the
NAAQS. The Delaware Department of
Natural Resources and Environmental
Control commented that modeling from
the CSAPR demonstrated that Kentucky
emissions significantly contribute to
Delaware’s ozone pollution by as much
as 4.3 percent of the 2008 8-hour ozone
NAAQS in 2012 and that Delaware has
done its fair share to address ozone, and
it expects EPA to ensure that upwind
contributing states fully address their
contribution to downwind
nonattainment. Finally, the Connecticut
Department of Energy & Environmental
Protection commented that CSAPR
modeling demonstrates that Kentucky
emissions significantly contribute to
Connecticut’s ozone pollution by as
much as 3.4 percent of the 2008 8-hour
ozone NAAQS in 2012, and that
Connecticut has done its fair share to
address ozone emissions in the state,
and it now expects EPA to ensure that
upwind contributing states fully address
their contribution to downwind
nonattainment.

Response 4: EPA acknowledges the
Commenters’ concern that interstate
transport of ozone and ozone precursors
from upwind states to downwind states
may have adverse consequences on the
ability of downwind areas to attain the
NAAQS in a timely fashion. It is for this
reason that EPA attempted, through

CSAPR, to address emissions found to
significantly contribute to
nonattainment of or interfere with
maintenance of the 1997 8-hour ozone
NAAQS. The modeling done for CSAPR,
however, did not address the 2008 8-
hour ozone NAAQS and EPA did not
draw any conclusions with respect to
the 2008 8-hour ozone NAAQS which
did not exist when CAIR was
promulgated. Moreover, the DC Circuit,
in its decision vacating the CSAPR, held
that states are not required to submit
SIPs addressing the requirements of
section 110(a)(2)(D)@i)(I) until EPA has
quantified their obligation under that
provision. See EME Homer City, 696
F.3d at 37. The EME Homer City opinion
was issued in August of 2012, and on
January 24, 2013, the court denied all
petitions for rehearing. As noted in the
responses above, the deadline for asking
the Supreme Court to review the DC
Circuit’s decision has not passed and
the United States has not yet decided
whether to seek further appeal. In the
meantime, and unless the EME Homer
City Generation decision is reversed or
otherwise modified, EPA intends to act
in accordance with the DC Circuit’s
opinion. Under this opinion, EPA has
no authority to promulgate a FIP for
section 110(a)(2)(D)(i)(I) until such time
as the Agency quantifies States’
obligations under this section.

Comment 5: One Commenter
contended even if EPA chose to follow
the EME Homer City Generation
decision, EPA should acknowledge that
the disapproval starts a FIP clock and
then move expeditiously to provide
Kentucky with the information the EME
Homer City court said EPA must
provide. The Commenter contended that
EPA should be able to quantify
Kentucky’s obligations under section
110(a)(2)(D)(i)(I) within six months,
thereby providing the Commonwealth
with 18 months to submit a new SIP to
address this requirements.

Response 5: EPA disagrees. As
discussed above in the response to
comment 3, unless the D.C. Circuit’s
decision in EME Homer City is reversed
or otherwise modified, disapproval
Kentucky DAQ’s 2008 infrastructure SIP
as it relates to section 110(a)(2)(i)(I) does
not give EPA authority, much less
obligate it, to promulgate a FIP for
Kentucky. EPA intends to move forward
expeditiously to address the interstate
transport requirements of the CAA in
accordance with all applicable court
decisions.

Comment 6: A number of Commenters
contend that EPA’s disapproval section
110(a)(2)(D)(i)(1) triggers a section
110(k)(5) obligation to initiate a “SIP
Call” to revise Kentucky’s inadequate

infrastructure SIP related to interstate
transport requirements.

Response 6: EPA disagrees. Section
110(k)(5) of the CAA provides a
mechanism (i.e., a “SIP Call”’) for
correcting SIPs that the Administrator
finds to be substantially inadequate to
meet CAA requirements. As discussed
above, EPA has historically interpreted
section 110(a)(1) of the CAA as
establishing the required submittal date
for SIPs addressing all of the “interstate
transport” requirements in section
110(a)(2)(D) including the provisions in
section 110(a)(2)(D)(i)(I) regarding
significant contribution to
nonattainment and interference with
maintenance. The D.C. Circuit’s recent
opinion in EME Homer City, however,
concluded that a SIP cannot be deemed
to lack a required submission or deemed
deficient for failure to meet the
110(a)(2)(D)(i)(I) obligation until EPA
first quantifies that obligation. As such,
and consistent with the EME Homer City
opinion, EPA does not at this time
believe that disapproval of section
110(a)(2)(D)({)(I) requirements for
Kentucky’s 2008 8-hour ozone
infrastructure SIP constitutes a
substantial inadequacy in the Kentucky
SIP because EPA has yet to quantify the
Commonwealth’s obligation under this
requirement. EPA intends to move
forward expeditiously to implement the
interstate transport requirements of the
CAA.

Comment 7: One Commenter
contends that EPA should disapprove
Kentucky’s 2008 8-hour ozone
infrastructure SIP submission with
regard to the visibility component of
110(a)(2)(D)(1)I) until such time that
Kentucky imposes best available retrofit
technology (BART) for nitrogen oxides
(NOx) and sulfur dioxides for electric
generating units. The Commenter asserts
that the substitution of the CAIR for
BART is not permanent and enforceable
and references the previous litigation
related to CAIR. The Commenter
provides a number of comments in
relation to EPA’s “better than BART”
approach and reliance on CAIR to
support an approval action for the
visibility components of Kentucky’s
2008 8-hour ozone infrastructure
submission.

Response 7: EPA disagrees. As
explained in detail in EPA’s proposed
rulemaking related to today’s action,
EPA believes that in light of the D.C.
Circuit court’s decision to vacate
CSAPR, also known as the Transport
Rule (see EME Homer City, 696 F.3d 7),
and the court’s order for EPA to
“continue administering CAIR pending
the promulgation of a valid
replacement,” it is appropriate for EPA
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to rely at this time on CAIR to support
approval of Kentucky’s 2008 8-hour
ozone infrastructure submission as it
relates to visibility. EPA has been
ordered by the court to develop a new
rule, and to continue implementing
CAIR in the meantime. While EPA had
filed a petition for rehearing of the
court’s decision on the Transport Rule,
this petition was later denied on January
24, 2013. The deadline for any party to
file a petition for certiorari with the
Supreme Court has not passed, and the
United States has not yet decided
whether to pursue further appeals. In
the meantime, EPA does not intend to
act in a manner inconsistent with the
decision of the D.C. Circuit. Based on
the current direction from the court to
continue administering CAIR, EPA
believes that it is appropriate to rely on
CAIR emission reductions for purposes
of assessing the adequacy of Kentucky’s
infrastructure SIP with respect to prong
4 of section 110(a)(2)(D)@1)(I1) while a
valid replacement rule is developed and
until implementation plans complying
with any such new rule are submitted
by the states and acted upon by EPA or
until the EME Homer City case is
resolved in a way that provides different
direction regarding CAIR and CSAPR.
Furthermore, as neither the
Commonwealth nor EPA has taken any
action to remove CAIR from the
Kentucky SIP, CAIR remains part of the
federally-approved SIP and can be
considered in determining whether the
SIP as a whole meets the requirement of
prong 4 of 110(a)(2)(D)(1)(1I). EPA is
taking final action to approve the
infrastructure SIP submission with
respect to prong 4 because Kentucky’s
regional haze SIP, which EPA has given
a limited approval in combination with
its SIP provisions to implement CAIR
adequately, prevents sources in
Kentucky from interfering with
measures adopted by other states to
protect visibility during the first
planning period. While EPA is not at
this time proposing to change the March
30, 2012, limited approval and limited
disapproval of Kentucky’s regional haze
SIP, EPA expects to propose an
appropriate action regarding Kentucky’s
regional haze SIP if necessary upon final
resolution of the EME Homer City
litigation. More detailed rationale to
support EPA’s approval of prong 4 for
Kentucky’s 2008 8-hour ozone
infrastructure submission can be found
in EPA’s proposed rulemaking for
today’s final action. See 78 FR 3867.
Comment 8: One Commenter states
that EPA should disapprove the
visibility prong of Kentucky’s 2008 8-
hour ozone infrastructure submission
because the Commenter asserts that

Kentucky has failed to conduct its 5-
year progress review for its regional
haze SIP by the required date.

Response 8: EPA does not agree that
Kentucky has missed its deadline to
submit its 5-year progress review SIP
related to regional haze. Kentucky’s
initial regional haze SIP was submitted
on June 25, 2008, so the
Commonwealth’s 5-year regional haze
progress review SIP is not due until
June 25, 2013. Even assuming, however,
that the deadline for the
Commonwealth’s submittal of its
progress review SIP had passed, this
alone would not warrant the
disapproval of Kentucky’s 2008 8-hour
ozone infrastructure SIP submission as
it relates to visibility.

Comment 9: One Commenter states
“InJow that en banc review of Homer
has been denied, EPA should promptly
propose and promulgate a full approval
of KY’s regional haze SIP.” The
Commenter also asserts that, “[t]his
prospective action should also apply to
the other elements of the KY SIP that
address reasonable progress and the
long term strategy for visibility.”

Response 9: This comment is outside
of the scope of today’s action. As
explained in EPA’s proposal notice
related to today’s action, EPA has
already taken final action on Kentucky’s
regional haze SIP. See 77 FR 19098
(March 30, 2012). EPA’s proposal notice
related to today’s action did not involve
a reconsideration of the Agency’s March
30, 2012, final action on the
Commonwealth’s regional haze SIP.
While EPA’s proposal notice did note
the litigation related to the Transport
Rule and also noted that based on the
EME Homer City court’s decision on the
Transport Rule that it would be
appropriate to propose to rescind its
limited disapproval of Kentucky’s
regional haze SIP and propose a full
approval, EPA did not take such action
because the Agency was awaiting a
decision related to the possibility that
the court would grant EPA’s petition for
an en banc review. EPA mentioned in
that proposal notice that an en banc
review of the court’s decision could
have a different outcome that could bear
on such action on the regional haze SIP.
Since the time of EPA’s proposal for
Kentucky’s 2008 8-hour ozone
infrastructure SIP, the court has denied
EPA’s petition for en banc review. As
noted above, on January 24, 2013, EPA’s
petition was denied and the mandate
was issued to EPA on February 4, 2013.
The deadline for any party to file a
petition for certiorari with the Supreme
Court has not passed and the United
States has not yet decided whether to
pursue further appeals. In the

meantime, EPA does not intend to act in
a manner inconsistent with the decision
of the D.C. Circuit. However, EPA does
not think it is appropriate in today’s
action to rescind its limited disapproval
of Kentucky’s regional haze SIP.
Notably, as explained in EPA’s proposal
notice related to Kentucky’s 2008 8-hour
ozone infrastructure action, EPA does
not believe that rescinding the Agency’s
previous limited disapproval of
Kentucky’s regional haze SIP is
necessary to support a full approval of
the visibility components of
110(a)(2)(D)(i)(I) and 110(a)(2)()) for
Kentucky’s 2008 8-hour ozone
infrastructure SIP. Moreover, EPA has
not proposed to rescind the Agency’s
previous limited disapproval, which
would be an appropriate procedural
step prior to rescinding that
disapproval.

Comment 10: One Commenter
contends that “EPA must disapprove
the infrastructure SIP because it does
not contain the 2008 ozone NAAQS.” In
support of this contention, the
Commenter points to a table codified at
401 KAR 53:010, as evidence that
Kentucky’s ozone limits “remain at
levels set in 1997.”

Response 10: EPA does not agree with
the Commenter’s assertion that
Kentucky’s 2008 8-hour ozone
infrastructure SIP should be
disapproved because ““it does not
contain the 2008 8-hour ozone
NAAQS.” In response to this comment,
EPA has investigated the facts
concerning the table in question. EPA
acknowledges that the table in
Appendix A to 401 KAR 53:010 pointed
to by the Commenter currently does not
list the 2008 8-hour ozone NAAQS.
However, EPA does not believe that the
out-of-date table indicates that the
Kentucky SIP does not adequately
address infrastructure requirements for
the 2008 8-hour ozone NAAQS.

The Commonwealth’s infrastructure
SIP submission explicitly stated that it
was submitted to address the 2008 8-
hour ozone NAAQS. Within that
submission, the Commonwealth
indicated that its existing provisions are
appropriate for purposes of the 2008 8-
hour ozone NAAQS. EPA considers this
to be accurate, based upon the specific
contents of the infrastructure SIP
submission for various elements of
section 110(a)(2). For example,
Kentucky’s applicable permitting
regulations define a “‘regulated NSR
pollutant” as “[a] pollutant for which a
national ambient air quality standard
has been promulgated* * *.” 401 KAR
51:001(207). In assessing permits issued
by the Commonwealth, EPA routinely
interprets the “for which a national
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ambient air quality standard has been
promulgated” language in the Kentucky
SIP as referring to the current federally-
promulgated NAAQS. EPA notes that in
practice the Commonwealth is also
addressing the 2008 8-hour ozone
NAAQS.10

Finally, EPA understands that the
Commonwealth has initiated action to
update the out-of-date table cited by the
Commenter to eliminate any ambiguity
or confusion regarding this point. In
consultation with the Commonwealth,
EPA’s understanding is that the
Commonwealth is in the process of
updating the table to reflect the current
NAAQS. EPA believes that, with
correction of the table, there should be
no misunderstandings concerning the
fact that the Commonwealth’s SIP is
designed to address the 2008 8-hour
ozone NAAQS in accordance with the
requirements of section 110(a)(1) and
(2). As such, EPA does not agree that
Kentucky’s infrastructure SIP
submission must be disapproved as a
result of the out-of-date table cited by
the Commenter.

Comment 11: One Commenter
contends that EPA cannot determine
that the Kentucky SIP provides the
necessary assurances required by
section 110(a)(2)(E)(i) that the
Commonwealth will have adequate
personnel, funding and authority under
state law to carry out its implementation
plan given (in the Commenter’s opinion)
that Kentucky’s infrastructure SIP fails
to adequately address the significant
and important requirements of element
(D)().

Response 11: EPA does not agree.
Section 110(a)(2)(E)(i) requires that the
SIP provide “necessary assurances that
the State * * * will have adequate
personnel, funding, and authority under
State * * * law to carry our such
implementation plan * * *.” As
described in the proposal for today’s
action, Kentucky has submitted
information to demonstrate that DAQ is
responsible for promulgating rules and
regulations for the NAAQS, emissions
standards, general policies, a system of
permits, fee schedules for the review of
plans and other planning needs. In
addition, EPA noted the March 14,
2012, Agency letter to DAQ outlining
the current status of grant commitments
for 2011, each of which have since been
finalized. Finally, the proposed rule for
today’s action described that Kentucky’s
personnel, funding, and legal authority

10 For example, EPA is currently reviewing the
Suncoke Energy PSD Application (PSD-KY-265),
which was submitted to DAQ on December 7, 2012,
and received by EPA for review February 7, 2013.
The terms of this application reflect the 2008 8-hour
ozone standard as the applicable NAAQS.

to carry out the Commonwealth’s
implementation plan is included with
all prehearings and final SIP submittals
to EPA. Based upon this information
EPA proposed to approve Kentucky’s
infrastructure submission for purposes
of the 2008 8-hour ozone NAAQS. The
Commenter does not refute these facts.

While the Commenter is correct in
asserting that Kentucky’s infrastructure
SIP presently fails to address section
110(a)(2)(D)(@1)() for the 2008 8-hour
ozone NAAQS, it is incorrect to
conclude that such failure must result in
a disapproval of section 110(a)(2)(E)(i).
EPA does not view the satisfaction of
section 110(a)(2)(D)(i)(I) requirements as
germane to an evaluation of whether a
state has met its obligations under
section 110(a)(2)(E)(i). Rather, EPA
interprets section 110(a)(2)(E)(i) as
requiring that the state have adequate
authority under statutes, rules, and
regulations to carry out applicable SIP
obligations with respect to the relevant
NAAQS. See 40 CFR Part 51, Subparts
L and O.

As described above, EPA’s
disapproval of the Kentucky
infrastructure SIP as it relates to the
section 110(a)(2)(D)(i)(I) transport
requirements is based upon the
Commonwealth’s reliance upon CAIR to
satisfy the interstate transport
obligations of a NAAQS which CAIR
did not address. The fact that this
portion of the SIP cannot be approved,
however, does not in any way
demonstrate a deficiency in the
underlying authority of the Kentucky
DAQ to promulgate rules and
regulations to address these
requirements. The Commenter provided
no information to suggest that Kentucky
lacks the personnel, authority to address
the interstate transport requirements.

Comment 12: One Commenter asserts
that EPA must disapprove Kentucky’s
infrastructure SIP related to section
110(a)(2)(J) (127 public notice
requirements) because in the
Commenter’s opinion Kentucky does
not provide public notification of 2008
8-hour ozone NAAQS violations in
areas beyond Oldham and Jefferson
counties. Specifically, the Commenter
indicates that the state agency does not
notify the public of 2008 8-hour ozone
violations in counties that are currently
designated attainment for the 1-hour
and 1997 8-hour standards (i.e., all
counties but Jefferson and Oldham).

Response 12: EPA does not agree with
the Commenter’s assertion that EPA
must disapprove Kentucky’s
infrastructure SIP submission as it
relates to the section 110(a)(2)(])
requirements for public notification
because the SIP does not provide for

public notification of 2008 8-hour ozone
NAAQS violations.

First the Commenter fails to note the
distinction between exceeding the
ozone NAAQS and violating the ozone
NAAQS. Under the CAA, there is a clear
distinction between a violation and an
exceedance of an ambient air quality
standard.* Pursuant to the public
notification requirements of section
110(a)(2)(]), states are not required to
notify the public of NAAQS violations
as suggested by the Commenter. Instead,
states are required ““to notify the public
during any calendar [year] on a regular
basis of instances or areas in which any
national primary ambient air quality
standard is exceeded or was exceeded
during any portion of the preceding
calendar year * * *” (emphasis added).
See 42 U.S.C. 7427.

Second, the Commenter is mistaken
because the Commonwealth does notify
the public regarding ambient air quality
in Kentucky, including exceedances of
the standard. As described in the
proposal for today’s action, notification
to the public regarding exceedances is
accomplished through Kentucky DAQ’s
Web site at http://air.ky.gov/Pages/
AirQualityIndexMonitoring.aspx, which
provides real time monitoring data for
all of the Commonwealth’s ozone
monitors and provides access to Air
Quality Index (AQI) information.?2 In
addition, Kentucky’s Web site also
provides information related to health
considerations based on the
concentration of the pollutants in the air
and information related to ways the
public can help reduce air pollution.
EPA has determined that that this
method of notify the public of ambient
quality is sufficient to meet Kentucky’s
infrastructure SIP obligations described
at section 110(a)(2)(J) regarding public
notification.

Finally, EPA also notes that this
comment presupposes that there have

11 An exceedance occurs when monitored ozone
concentrations exceed the NAAQS. Ozone is
collected as an hourly average of continuous data
and, in the context of the 2008 8-hour ozone
NAAQS is then used to determine the daily 8-hour
average value. An ozone exceedance occurs when
a monitor records an 8-hour averaged ambient level
of ozone above the standard, in this case, above
0.075 parts per million (ppm). A violation of an
ozone standard (as opposed to an exceedance) is
based on 3-year averages of data. Violations of the
8-hour standard are determined using the annual
4th-highest daily maximum 8-hour ozone value at
each monitor. A violation requires a 3-year average
of the annual 4th-highest daily maximum 8-hour
value that is greater than 0.075 ppm.

12EPA notes that Kentucky provides this
information for monitors through the
Commonwealth, and that the locations of the
monitors are included in the Commonwealth’s
approved network monitoring plan. Thus this
information is available for appropriate locations
throughout the state.
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been violations of the 2008 ozone
NAAQS based on 2010 to 2012 design
values which have yet to be certified.
Although the Kentucky DAQ maintains
the above-referenced Web site with real
time monitoring data for the
Commonwealth’s ozone monitors,
Kentucky is not required to certify each
year’s data until April 1, 2013. As such,
until the 2012 data referenced by the
Commenter is certified, it remains
preliminary and EPA does not view a
NAAQS violation as having occurred.
Consequently, the Commenter’s
reference to data not-yet-certified is
premature.13

II1. This Action

In this rulemaking, EPA is taking final
action to approve Kentucky DAQ’s
infrastructure submission as
demonstrating that the Commonwealth
meets the applicable requirements of
sections 110(a)(1) and (2) of the CAA for
the 2008 8-hour ozone NAAQS, with the
exception of section 110(a)(2)(D)({)[)
concerning interstate transport, and
sections 110(a)(2)(C), prong 3 of
110(a)(2)(D)(i), and 110(a)(2)())
pertaining to structural PSD
requirements.

With respect to section
110(a)(2)(D)({)(I), which pertains to
interstate transport, EPA is taking final
action to disapprove this portion of
Kentucky DAQ’s infrastructure SIP for
the 2008 8-hour ozone NAAQS.

With respect to sections 110(a)(2)(C),
prong 3 of 110(a)(2)(D)(i), and
110(a)(2)(J), EPA is finalizing
conditional approval for this portion of
Kentucky DAQ’s infrastructure SIP for
the 2008 8-hour ozone NAAQS. Today’s
final action to conditionally approve of
these portions of sections 110(a)(2)(C),
prong 3 of 110(a)(2)(D)(i), and
110(a)(2)(J) specifically related to the
structural PSD requirements is based
upon a December 19, 2012, commitment
letter submitted by Kentucky DAQ to
EPA. The Commonwealth’s December
19, 2012, letter can be accessed at
www.regulations.gov using Docket ID
No. EPA-R04-OAR-2012-0700.
Through this letter, Kentucky DAQ,
committed to adopt specific enforceable
measures to address current deficiencies

13EPA also wishes to clarify that Commenter
incorrectly indicates that all counties aside from
Jefferson and Oldham are designated attainment for
the 2008 8-hour ozone NAAQS. There are also three
partial counties in Northern Kentucky (i.e., Boone,
Campbell and Kenton) are designated
nonattainment for the 2008 8-hour ozone NAAQS
as part of the Cincinnati-Hamilton Nonattainment
Area. The Campbell County monitor referred to by
the Commenter is included in the 2008 8-hour
ozone nonattainment area and is not in area
designated attainment as suggested by one
Commenter. See 77 FR 30088.

in its SIP related to the structural PSD
requirements of the PSD and NNSR
requirements related to the
implementation of the NSR PM, 5 Rule
and the PM, s PSD Increment-SILs-SMC
Rule (only as it relates to PM5 5
Increments). This commitment letter
meets the requirements of section
110(k)(4) of the CAA, and as such, EPA
is relying upon this commitment to
conditionally approve sections
110(a)(2)(C), prong 3 of 110(a)(2)(D)(),
and 110(a)(2)(J). For more information,
see EPA’s proposal for today’s
rulemaking. See 78 FR 3867.

Accordingly, for purposes of today’s
conditional approval sections
110(a)(2)(C), prong 3 of 110(a)(2)(D)(i),
and 110(a)(2)(]) as it relates to the
structural PSD requirements, Kentucky
DAQ must submit to EPA by March 10,
2014, a SIP revision adopting the
specific enforceable measures as
described in the Commonwealth’s
commitment letter described above. If
the Commonwealth fails to actually
submit this revision by March 10, 2014,
today’s conditional approval will
automatically become a disapproval for
the 2008 8-hour ozone NAAQS.

IV. Final Action

EPA is taking final action to approve
most elements contained in Kentucky
DAQ’s infrastructure SIP submission
made by the Commonwealth on
September 8, 2009, as revised on July
17, 2012, because it addresses the
required infrastructure elements for the
2008 8-hour ozone NAAQS with
exception of sections 110(a)(2)(C), prong
3 of 110(a)(2)(D)(i), and 110(a)(2)(]) as
they relate to structural PSD
requirements, and section
110(a)(2)(D)(1)(I) as it relates to interstate
transport. With the exceptions noted
above Kentucky DAQ has addressed the
elements of the CAA 110(a)(1) and (2)
SIP requirements pursuant to section
110 of the CAA to ensure that the 2008
8-hour ozone NAAQS are implemented,
enforced, and maintained in Kentucky.

With respect to section
110(a)(2)(D)(i)(I) specifically pertaining
interstate transport, EPA is finalizing
disapproval for this portion of Kentucky
DAQ’s infrastructure SIP for the 2008 8-
hour ozone NAAQS.

With respect to sections 110(a)(2)(C),
prong 3 of 110(a)(2)(D)(i), and
110(a)(2)(J) as they relate to the
structural PSD requirements of the PSD
and NNSR requirements related to the
implementation of the NSR PM, 5 Rule
and the PM, s PSD Increment-SILs-SMC
Rule (only as it relates to PM; 5
Increments), EPA is taking final action
to conditionally approve the
Commonwealth’s infrastructure SIP in

part, based on an December 19, 2012,
commitment that Kentucky DAQ will
adopt specific enforceable measures
related to the structural PSD
requirements detailed above into its SIP
and submit these revisions to EPA by
March 10, 2014. If the Commonwealth
fails to actually submit these revisions
by the applicable dates described above,
today’s conditional approval(s) will
automatically be disapproved on that
date.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
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practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 6, 2013. Filing a petition
for reconsideration by the Administrator

of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: March 1, 2013.
A. Stanley Meiburg
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart S—Kentucky

m 2. Section 52.919 is amended by
designating the existing undesignated
paragraph as paragraph (a) and adding
paragraph (b) to read as follows:

§52.919 Identification of plan-conditional
approval.
(a) EEE

(b) Conditional Approval—Submittal
from the Commonwealth of Kentucky,
through the Division of Air Quality
(DAQ) of the Kentucky Energy and
Environment Cabinet, dated December
19, 2012, to address the Clean Air Act
(CAA) sections 110(a)(2)(C), prong 3 of
110(a)(2)(D)(i), and 110(a)(2)(J) for the
2008 8-hour Ozone National Ambient
Air Quality Standards. With respect to
CAA sections 110(a)(2)(C), prong 3 of
110(a)(2)(D)(i), and 110(a)(2)(]), the
Commonwealth must submit to EPA by
March 10, 2014, SIP revisions adopting
specific enforceable measures related
the structural PSD requirements of the
PSD and NNSR requirements related to
the implementation of the NSR PM; 5
Rule and the PM> 5 PSD Increment-SILs-
SMC Rule (only as it relates to PM, 5
Increments) as described in the
Commonwealth’s commitment letter.

m 3.In §52.920, the table in paragraph
(e) is amended by adding a new entry
“110(a)(1) and (2) Infrastructure
Requirements for the 2008 8-Hour
Ozone National Ambient Air Quality
Standards” at the end of the table to
read as follows:

§52.920 Identification of plan.
* * * * *
(e) * * %

EPA-APPROVED KENTUCKY NON-REGULATORY PROVISIONS

Name of non-regulatory Applicable

State submittal

g geographic or non- date/effective EPA approval date Explanations
SIP provision attainment area date
110(a)(1) and (2) Infra- Commonwealth of Ken- 7/17/2012 3/7/2013 i, With the exception of section 110(a)(2)(D)(i)(I)
structure Require- tucky. [Insert citation of publi- concerning interstate transport which is being
ments for the 2008 8- cation]. disapproved and, the portions of sections

Hour Ozone National
Ambient Air Quality
Standards.

110(a)(2)(C), prong 3 of 110(a)(2)(D)(i), and
110(a)(2)(J) related to structural PSD require-
ments, which are being conditionally ap-
proved.

m 4. Section 52.930 is amended by
adding paragraph (1) to read as follows:
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§52.930 Control strategy: Ozone.

* * * * *

(1) Disapproval. EPA is disapproving
in part, the Commonwealth of
Kentucky’s Infrastructure SIP for the
2008 8-hour Ozone National Ambient
Air Quality Standards addressing
section 110(a)(2)(D)(i)(I) concerning
interstate transport requirements,
submitted July 17, 2012.

[FR Doc. 2013—-05352 Filed 3—-6—13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 412
[CMS—1588-N]
RIN 0938-AR12

Medicare Program; Extension of the
Payment Adjustment for Low-volume
Hospitals and the Medicare-dependent
Hospital (MDH) Program Under the
Hospital Inpatient Prospective
Payment Systems (IPPS) for Acute
Care Hospitals for Fiscal Year 2013

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Notice of extension.

SUMMARY: This notice announces
changes to the payment adjustment for
low-volume hospitals and to the
Medicare-dependent hospital (MDH)
program under the hospital inpatient
prospective payment systems (IPPS) for
FY 2013 in accordance with sections
605 and 606, respectively, of the
American Taxpayer Relief Act of 2012.
DATES: Effective date: March 4, 2013.
Applicability dates: The provisions
described in this notice are applicable
for discharges on or after October 1,
2012 and on or before September 30,
2013.

FOR FURTHER INFORMATION CONTACT:
Michele Hudson, (410) 786-5490.
Maria Navarro, (410) 786—4553.
Shevi Marciano, (410) 786—2874.

SUPPLEMENTARY INFORMATION:
I. Background

On January 2, 2013, the American
Taxpayer Relief Act of 2012 (ATRA)
(Pub. L. 112—240) was enacted. Section
605 of the ATRA extends changes to the
payment adjustment for low-volume
hospitals for an additional year, through
fiscal year (FY) 2013. Section 606 of the

ATRA extends the Medicare-dependent
hospital (MDH) program for an
additional year, through FY 2013.

I1. Provisions of the Notice

A. Extension of the Payment Adjustment
for Low-Volume Hospitals

1. Background

Section 1886(d)(12) of the Social
Security Act (the Act) provides for an
additional payment to each qualifying
low-volume hospital under the hospital
inpatient prospective payment systems
(IPPS) beginning in FY 2005. Sections
3125 and 10314 of the Affordable Care
Act provided for a temporary change in
the low-volume hospital payment policy
for FYs 2011 and 2012. Prior to the
enactment of the ATRA, beginning with
FY 2013, the low-volume hospital
qualifying criteria and payment
adjustment returned to the statutory
requirements under section 1886(d)(12)
of the Act that were in effect prior to the
amendments made by the Affordable
Care Act. (For additional information on
the expiration of the provisions of the
Affordable Care Act that amended the
low-volume hospital adjustment at
section 1886(d)(12) of the Act, we refer
readers to the FY 2013 IPPS/LTCH PPS
final rule (77 FR 53406 through 53408).)
The regulations describing the payment
adjustment for low-volume hospitals are
at 42 CFR 412.101.

2. Low-Volume Hospital Payment
Adjustment for FYs 2011 and 2012

For FYs 2011 and 2012, sections 3125
and 10314 of the Affordable Care Act
expanded the definition of low-volume
hospital and modified the methodology
for determining the payment adjustment
for hospitals meeting that definition.
Specifically, the provisions of the
Affordable Care Act amended the
qualifying criteria for low-volume
hospitals under section 1886(d)(12)(C)(i)
of the Act to specify that, for FYs 2011
and 2012, a hospital qualifies as a low-
volume hospital if it is more than 15
road miles from another subsection (d)
hospital and has less than 1,600
discharges of individuals entitled to, or
enrolled for, benefits under Part A
during the fiscal year. In addition,
section 1886(d)(12)(D) of the Act, as
added by the Affordable Care Act,
provides that the low-volume hospital
payment adjustment (that is, the
percentage increase) is to be determined
“using a continuous linear sliding scale
ranging from 25 percent for low-volume
hospitals with 200 or fewer discharges
of individuals entitled to, or enrolled
for, benefits under Part A in the fiscal
year to zero percent for low-volume

hospitals with greater than 1,600
discharges of such individuals in the
fiscal year.”

We revised the regulations at 42 CFR
412.101 to reflect the changes to the
qualifying criteria and the payment
adjustment for low-volume hospitals
according to the provisions of the
Affordable Care Act in the FY 2011
IPPS/LTCH PPS final rule (75 FR 50238
through 50275 and 50414). In addition,
we also defined, at §412.101(a), the
term “road miles” to mean “miles” as
defined at §412.92(c)(1), and clarified
the existing regulations to indicate that
a hospital must continue to qualify as a
low-volume hospital in order to receive
the payment adjustment in that year
(that is, it is not based on a one-time
qualification). Furthermore, in that same
final rule, we discussed the process for
requesting and obtaining the low-
volume hospital payment adjustment for
FY 2011 (75 FR 50240). For the second
year of the changes to the low-volume
hospital adjustment provided for by the
provisions of the Affordable Care Act
(that is, FY 2012), consistent with the
regulations at §412.101(b)(2)(ii), we
updated the discharge data source used
to identify qualifying low-volume
hospitals and calculate the payment
adjustment (percentage increase) in the
FY 2012 IPPS/LTCH PPS final rule (76
FR 51677 through 51680). Under
§412.101(b)(2)(ii), for FYs 2011 and
2012, a hospital’s Medicare discharges
from the most recently available
MedPAR data, as determined by CMS,
are used to determine if the hospital
meets the discharge criteria to receive
the low-volume payment adjustment in
the current year. In that same final rule,
we established that, for FY 2012,
qualifying low-volume hospitals and
their payment adjustment are
determined using Medicare discharge
data from the March 2011 update of the
FY 2010 MedPAR file, as these data
were the most recent data available at
that time. In addition, we noted that
eligibility for the low-volume payment
adjustment for FY 2012 was also
dependent upon meeting (if the hospital
was qualifying for the low-volume
payment adjustment for the first time in
FY 2012), or continuing to meet (if the
hospital qualified in FY 2011) the
mileage criteria specified at
§412.101(b)(2)(ii). Furthermore, we
established a procedure for a hospital to
request low-volume hospital status for
FY 2012 (which was consistent with the
process we employed for the low-
volume hospital payment adjustment for
FY 2011).
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3. Implementation of the Extension of
the Low-Volume Hospital Payment
Adjustment for FY 2013

Section 605 of the ATRA extends, for
FY 2013, the temporary changes in the
low-volume hospital payment policy
provided for in FYs 2011 and 2012 by
the Affordable Care Act. As noted
previously, prior to the enactment of
section 605 of the ATRA, beginning
with FY 2013, the low-volume hospital
definition and payment adjustment
methodology returned to the policy
established under statutory
requirements that were in effect prior to
the amendments made by the Affordable
Care Act. Specifically, section 605 of the
ATRA extends the changes made by the
Affordable Care Act by amending
section 1886(d)(12)(B) of the Act by
striking ““2013” and inserting “2014”
and by amending sections
1886(d)(12)(C)(i) and (D) of the Act by
striking “and 2012 and inserting *,
2012, and 2013”.

Prior to the enactment of the ATRA,
in the FY 2013 IPPS/LTCH PPS final
rule (77 FR 53406 through 53409), we
discussed the low-volume hospital
payment adjustment for FY 2013 and
subsequent fiscal years. Specifically, we
discussed that in accordance with
section 1886(d)(12) of the Act,
beginning with FY 2013, the low-
volume hospital definition and payment
adjustment methodology reverted back
to the statutory requirements that were
in effect prior to the amendments made
by the Affordable Care Act. Therefore,
we explained, as specified under the
existing regulations at §412.101,
effective for FY 2013 and subsequent
years, in order to qualify as a low-
volume hospital, a subsection (d)
hospital must be more than 25 road
miles from another subsection (d)
hospital and have less than 200
discharges (that is, less than 200 total
discharges, including both Medicare
and non-Medicare discharges) during
the fiscal year. We also established a
procedure for hospitals to request low-
volume hospital status for FY 2013
(which was consistent with our
previously established procedures for
FYs 2011 and 2012).

To implement the extension of the
temporary change in the low-volume
hospital payment policy for FY 2013
provided for by the ATRA, in
accordance with the existing regulations
at §412.101(b)(2)(ii) and consistent with
our implementation of the changes in
FYs 2011 and 2012, we are updating the
discharge data source used to identify
qualifying low-volume hospitals and
calculate the payment adjustment
(percentage increase) for FY 2013. As

noted previously, under
§412.101(b)(2)(ii), for FYs 2011 and FY
2012, a hospital’s Medicare discharges
from the most recently available
MedPAR data, as determined by us, are
used to determine if the hospital meets
the discharge criteria to receive the low-
volume payment adjustment in the
current year. The applicable low-
volume percentage increase provided
for by the provisions of the Affordable
Care Act is determined using a
continuous linear sliding scale equation
that results in a low-volume adjustment
ranging from an additional 25 percent
for hospitals with 200 or fewer Medicare
discharges to a zero percent additional
payment adjustment for hospitals with
1,600 or more Medicare discharges.

For FY 2013, consistent with our
historical policy, qualifying low-volume
hospitals and their payment adjustment
will be determined using Medicare
discharge data from the March 2012
update of the FY 2011 MedPAR file, as
these data were the most recent data
available at the time of the development
of the FY 2013 payment rates and
factors established in the FY 2013 IPPS/
LTCH PPS final rule. Table 14 of this
notice (which is available only through
the Internet on the CMS Web site at
http://www.cms.hhs.gov/
AcutelnpatientPPS/01 overview.asp)
lists the “subsection (d)” hospitals with
fewer than 1,600 Medicare discharges
based on the March 2012 update of the
FY 2011 MedPAR files and their FY
2013 low-volume payment adjustment
(if eligible). Eligibility for the low-
volume hospital payment adjustment for
FY 2013 is also dependent upon
meeting (in the case of a hospital that
did not qualify for the low-volume
hospital payment adjustment in FY
2012) or continuing to meet (in the case
of a hospital that did qualify for the low-
volume hospital payment adjustment in
FY 2012) the mileage criterion specified
at §412.101(b)(2)(ii). We note that the
list of hospitals with fewer than 1,600
Medicare discharges in Table 14 does
not reflect whether or not the hospital
meets the mileage criterion, and a
hospital also must be located more than
15 road miles from any other IPPS
hospital in order to qualify for a low-
volume hospital payment adjustment in
FY 2013.

In order to receive a low-volume
hospital payment adjustment under
§412.101, in accordance with our
previously established procedure, a
hospital must notify and provide
documentation to its fiscal intermediary
or Medicare Administrative Contractor
(MAC) that it meets the mileage
criterion. The use of a Web-based
mapping tool, such as MapQuest, as part

of documenting that the hospital meets
the mileage criterion for low-volume
hospitals, is acceptable. The fiscal
intermediary or MAC will determine if
the information submitted by the
hospital, such as the name and street
address of the nearest hospitals, location
on a map, and distance (in road miles,
as defined in the regulations at
§412.101(a)) from the hospital
requesting low-volume hospital status,
is sufficient to document that it meets
the mileage criterion. The fiscal
intermediary or MAC may follow up
with the hospital to obtain additional
necessary information to determine
whether or not the hospital meets the
low-volume mileage criterion. In
addition, the fiscal intermediary or
MAC will refer to the hospital’s
Medicare discharge data determined by
CMS to determine whether or not the
hospital meets the discharge criterion,
and the amount of the FY 2013 payment
adjustment, once it is determined that
the mileage criterion has been met. The
Medicare discharge data shown in Table
14, as well as the Medicare discharge
data for all “subsection (d)” hospitals
with claims in the March 2012 update
of the FY 2011 MedPAR file, is also
available on the CMS Web site for
hospitals to view their Medicare
discharges to help hospitals to decide
whether or not to apply for low-volume
hospital status.

Consistent with our previously
established procedure, we are
implementing the following procedure
for a hospital to request low-volume
hospital status for FY 2013. In order for
the applicable low-volume percentage
increase to be applied to payments for
its discharges beginning on or after
October 1, 2012 (that is, the beginning
of FY 2013), a hospital must make its
request for low-volume hospital status
in writing to its fiscal intermediary or
MAC by March 22, 2013. A hospital that
qualified for the low-volume payment
adjustment in FY 2012 may continue to
receive a low-volume payment
adjustment in FY 2013 without
reapplying, if it continues to meet the
Medicare discharge criterion, based on
the March 2012 update of the FY 2011
MedPAR data (shown in Table 14) and
the distance criterion; however, the
hospital must verify in writing to its
fiscal intermediary or MAC no later than
March 22, 2013, that it continues to be
more than 15 miles from any other
“subsection (d)” hospital. Furthermore,
for requests for low-volume hospital
status for FY 2013 received after March
22, 2013, if the hospital meets the
criteria to qualify as a low-volume
hospital, the fiscal intermediary or MAC
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will apply the applicable low-volume
adjustment in determining payments to
the hospital’s FY 2013 discharges
prospectively effective within 30 days of
the date of the fiscal intermediary’s or
MAC’s low-volume status
determination. (As noted previously,
this procedure is similar to the policy
we established for a hospital to request
low-volume hospital status for FYs 2011
and 2012 in the FY 2011 IPPS/LTCH
PPS final rule (75 FR 20574 through
20575) and FY 2012 IPPS/LTCH PPS
final rule (76 FR 51680), respectively.)

Program guidance on the systems
implementation of these provisions,
including changes to PRICER software
used to make payments, will be
announced in an upcoming transmittal.
We intend to make conforming changes
to the regulations text at 42 CFR 412.101
to reflect the changes to the qualifying
criteria and the payment adjustment for
low-volume hospitals according to the
amendments made by section 605 of the
ATRA in future rulemaking.

B. Extension of the Medicare-
Dependent, Small Rural Hospital (MDH)
Program

Section 606 of the ATRA provides for
a 1-year extension of the Medicare-
dependent, small rural hospital (MDH)
program effective from October 1, 2012
to September 30, 2013. Specifically,
section 606 of the ATRA of 2012
amended sections 1886(d)(5)(G)(i) and
1886(d)(5)(G)(ii)(II) of the Act by
striking “October 1, 2012” and inserting
“October 1, 2013”’. Section 606 of the
ATRA of 2012 also made conforming
amendments to sections 1886(b)(3)(D)(i)
and 1886(b)(3)(D)(iv) of the Act.
Generally, as a result of the section 606
extension, a provider that was classified
as an MDH prior to the September 30,
2012 expiration of the MDH program
will be reinstated as an MDH effective
October 1, 2012, with no need to
reapply for MDH classification.

Prior to the enactment of section 606
of the ATRA, under section 3124 of the
Affordable Care Act, the MDH program
authorized by section 1886(d)(5)(G) of
the Act was set to expire at the end of
FY 2012. (For additional information on
the MDH program and the payment
methodology, we refer readers to the FY
2012 IPPS/LTCH PPS final rule (76 FR
51683 through 51684).

In the FY 2011 IPPS/LTCH PPS final
rule (75 FR 50287 and 50414), we
amended the regulations at
§412.108(a)(1) and (c)(2)(iii) to reflect
the Affordable Care Act extension of the
MDH program through FY 2012. We
intend to amend the regulations at
§412.108(a)(1) and (c)(2)(iii) to reflect
the statutory extension of the MDH

program through FY 2013 provided for
by the provisions of the ATRA in future
rulemaking.

Since MDH status is now extended by
statute through the end of FY 2013,
generally, hospitals that previously
qualified for MDH status will be
reinstated as an MDH retroactively to
October 1, 2012. However, in the
following two situations, the effective
date of MDH status may not be
retroactive to October 1, 2012.

1. MDHs That Classified as Sole
Community Hospitals (SCHs) on or
After October 1, 2012

In anticipation of the September 30,
2012 expiration of the MDH provision,
we allowed MDHs that applied for
reclassification as sole community
hospitals (SCHs) by August 31, 2012, to
have such status be effective on October
1, 2012 under the regulations at
§412.92(b)(2)(v). Hospitals that applied
by the August 31, 2012 deadline and
were approved for SCH classification
received SCH status effective October 1,
2012. Additionally, some hospitals that
had MDH status as of the September 30,
2012 expiration of the MDH program
may have missed the August 31, 2012
application deadline. These hospitals
applied for SCH status in the usual
manner instead and were approved for
SCH status effective 30 days from the
date of approval, resulting in an
effective date later than October 1, 2012.
These hospitals must reapply for MDH
status under §412.108(b).

2. MDHs That Requested a Cancellation
of Their Rural Classification Under
§412.103(b)

One of the criteria to be classified as
an MDH is that the hospital must be
located in a rural area. To qualify for
MDH status, some MDHs reclassified
from an urban to a rural hospital
designation, under the regulations at
§412.103(b). With the expiration of the
MDH provision, some of these providers
may have requested a cancellation of
their rural classification. Therefore, in
order to qualify for MDH status, these
hospitals must request to be reclassified
as rural under §412.103(b) and must
reapply for MDH status under
§412.108(b).

Any provider that falls within either
of the two exceptions listed previously
may not have its MDH status
automatically reinstated effective
October 1, 2012. That is, if a provider
reclassified to SCH status or cancelled
its rural status effective October 1, 2012,
its MDH status will not be retroactive to
October 1, 2012, but will instead be
applied prospectively based on the date
the hospital is notified that it again

meets the requirements for MDH status
in accordance with §412.108(b)(4) after
reapplying for MDH status. Once
granted, this status will remain in effect
through FY 2013, subject to the
requirements at § 412.108. However, if a
provider reclassified to SCH status or
cancelled its rural status effective on a
date later than October 1, 2012, MDH
status will be reinstated effective from
October 1, 2012 but will end on the date
on which the provider changed its
status to an SCH or cancelled its rural
status. Those hospitals may also reapply
for MDH status to be effective again 30
days from the date the hospital is
notified of the determination, in
accordance with §412.108(b)(4). Once
granted, this status will remain in effect
through FY 2013, subject to the
requirements at § 412.108. Providers
that fall within either of the two
exceptions will have to reapply for
MDH status according to the
classification procedures in 42 CFR
412.108(b). Specifically, the regulations
at §412.108(b) require the following:

e The hospital submit a written
request along with qualifying
documentation to its contractor to be
considered for MDH status.

¢ The contractor make its
determination and notify the hospital
within 90 days from the date that it
receives the request for MDH
classification and all required
documentation.

e The determination of MDH status
be effective 30 days after the date of the
contractor’s written notification to the
hospital.

The following are examples of various
scenarios that illustrate how and when
MDH status will be determined for
hospitals that were MDHs as of the
September 30, 2012 expiration of the
MDH program:

Example 1: Hospital A was classified
as an MDH prior to the September 30,
2012 expiration of the MDH program.
Hospital A retained its rural
classification and did not reclassify as
an SCH. Hospital A’s MDH status will
be automatically reinstated to October 1,
2012.

Example 2: Hospital B was classified
as an MDH prior to the September 30,
2012 expiration of the MDH program.
per the regulations at § 412.92(b)(2)(v)
and in anticipation of the expiration of
the MDH program, Hospital B applied
for reclassification as an SCH by August
31, 2012, and was approved for SCH
status effective on October 1, 2012.
Hospital B’s MDH status will not be
automatically reinstated. In order to
reclassify as an MDH, Hospital B must
cancel its SCH status, in accordance
with §412.92(b)(4), and reapply for
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MDH status under the regulations at
§412.108(b).

Example 3: Hospital C was classified
as an MDH prior to the September 30,
2012 expiration of the MDH program.
Hospital C missed the application
deadline of August 31, 2012 for
reclassification as an SCH under the
regulations at §412.92(b)(2)(v) and was
not eligible for its SCH status to be
effective as of October 1, 2012. Hospitals
C’s Medicare contractor approved its
request for SCH status effective
November 16, 2012. Hospital C’'s MDH
status will be reinstated effective
October 1, 2012 through November 15,
2012 and will subsequently be cancelled
effective November 16, 2012. In order to
reclassify as an MDH, Hospital C must
cancel its SCH status, in accordance
§412.92(b)(4), and reapply for MDH
status under the regulations at
§412.108(b).

Example 4: Hospital D was classified
as an MDH prior to the September 30,
2012 expiration of the MDH program. In
anticipation of the expiration of the
MDH program, Hospital D requested
that its rural classification be cancelled
per the regulations at §412.103(g).
Hospital D’s rural classification was
cancelled effective October 1, 2012.
Hospital D’s MDH status will not be
automatically reinstated. In order to
reclassify as an MDH, Hospital D must
request to be reclassified as rural under
§412.103(b) and must reapply for MDH
status under § 412.108(b).

Example 5: Hospital E was classified
as an MDH prior to the September 30,
2012 expiration of the MDH program. In
anticipation of the expiration of the
MDH program, Hospital E requested that
its rural classification be cancelled per
the regulations at § 412.103(g). Hospital
E’s rural classification was cancelled
effective January 1, 2013. Hospital E’s
MDH status will be reinstated but only
for the period of time during which it
met the criteria for MDH status. Since
Hospital E cancelled its rural status and
was classified as urban effective January
1, 2013, MDH status will only be
reinstated effective October 1, 2012
through December 31, 2012 and will be
cancelled effective January 1, 2013. In
order to reclassify as an MDH, Hospital
E must request to be reclassified as rural
under §412.103(b) and must reapply for
MDH status under § 412.108(b).

We note that hospitals that were
MDHs as of the September 30, 2012
expiration of the MDH program that
have returned to urban status will first
need to apply for rural status under
§412.103(b), and hospitals that became
SCHs will first need to request
cancellation of SCH status under

§412.92(b)(4).

Finally, we note that hospitals
continue to be bound b
§412.108(b)(4)(i) through (iii) to report
a change in the circumstances under
which the status was approved. Thus, if
a hospital’s MDH status has been
extended and it no longer meets the
requirements for MDH status, it is
required under § 412.108(b)(4)(i)
through (iii) to make such a report to its
fiscal intermediary or MAC.
Additionally, under the regulations at
§412.108(b)(5), Medicare contractors are
required to evaluate on an ongoing basis
whether or not a hospital continues to
qualify for MDH status.

A provider affected by the MDH
program extension will receive a notice
from its Medicare contractor detailing
its status in light of the MDH program
extension.

Program guidance on the systems
implementation of these provisions,
including changes to PRICER software
used to make payments, will be
announced in an upcoming transmittal.
We intend to make the conforming
changes to the regulations text at 42 CFR
412.108 to reflect the changes made by
section 606 of the ATRA in future
rulemaking.

I11. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 35).

IV. Waiver of Proposed Rulemaking
and Delay of Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment
prior to a rule taking effect in
accordance with section 553(b) of the
Administrative Procedure Act (APA)
and section 1871 of the Act. In addition,
in accordance with section 553(d) of the
APA and section 1871(e)(1)(B)(i) of the
Act, we ordinarily provide a 30-day
delay to a substantive rule’s effective
date. For substantive rules that
constitute major rules, in accordance
with 5 U.S.C. 801, we ordinarily provide
a 60-day delay in the effective date.

None of the processes or effective date
requirements apply, however, when the
rule in question is interpretive, a general
statement of policy, or a rule of agency
organization, procedure or practice.
They also do not apply when the
Congress itself has created the rules that
are to be applied, leaving no discretion

or gaps for an agency to fill in through
rulemaking.

In addition, an agency may waive
notice and comment rulemaking, as well
as any delay in effective date, when the
agency for good cause finds that notice
and public comment on the rule as well
the effective date delay are
impracticable, unnecessary, or contrary
to the public interest. In cases where an
agency finds good cause, the agency
must incorporate a statement of this
finding and its reasons in the rule
issued.

The policies being publicized in this
notice do not constitute agency
rulemaking. Rather, the Congress, in the
ATRA, has already required that the
agency make these changes, and we are
simply notifying the public of the
extension of the changes to the payment
adjustment for low-volume hospitals
and the MDH program for an additional
year effective October 1, 2012. As this
notice merely informs the public of
these extensions, it is not a rule and
does not require any notice and
comment rulemaking. To the extent any
of the policies articulated in this notice
constitute interpretations of the
Congress’s requirements or procedures
that will be used to implement the
Congress’s directive; they are
interpretive rules, general statements of
policy, and rules of agency procedure or
practice, which are not subject to notice
and comment rulemaking or a delayed
effective date.

However, to the extent that notice and
comment rulemaking or a delay in
effective date or both would otherwise
apply, we find good cause to waive such
requirements. Specifically, we find it
unnecessary to undertake notice and
comment rulemaking in this instance as
this notice does not propose to make
any substantive changes to the policies
or methodologies already in effect as a
matter of law, but simply applies rate
adjustments under the ATRA to these
existing policies and methodologies. As
the changes outlined in this notice have
already taken effect, it would also be
impracticable to undertake notice and
comment rulemaking. For these reasons,
we also find that a waiver of any delay
in effective date, if it were otherwise
applicable, is necessary to comply with
the requirements of the ATRA.
Therefore, we find good cause to waive
notice and comment procedures as well
as any delay in effective date, if such
procedures or delays are required at all.

V. Regulatory Impact Analysis

A. Introduction

We have examined the impacts of this
notice as required by Executive Order
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12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act, section 202 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4), Executive Order 13132
on Federalism (August 4, 1999), and the
Congressional Review Act (5 U.S.C.
804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. A
regulatory impact analysis (RIA) must
be prepared for regulatory actions with
economically significant effects ($100
million or more in any 1 year). Although
we do not consider this notice to
constitute a substantive rule or
regulatory action, the changes
announced in this notice are
“economically” significant, under
section 3(f)(1) of Executive Order 12866,
and therefore we have prepared a RIA,
that to the best of our ability, presents
the costs and benefits of this notice. In
accordance with Executive Order 12866,
the notice has been reviewed by the
Office of Management and Budget.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses, if a rule has a significant
impact on a substantial number of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
government jurisdictions. We estimate
that most hospitals and most other
providers and suppliers are small
entities as that term is used in the RFA.
The great majority of hospitals and most
other health care providers and
suppliers are small entities, either by
being nonprofit organizations or by
meeting the SBA definition of a small
business (having revenues of less than
$7.5 to $34.5 million in any 1 year). (For
details on the latest standard for health
care providers, we refer readers to page
33 of the Table of Small Business Size
Standards at the Small Business
Administration’s Web site at http://
www.sba.gov/services/
contractingopportunities/
sizestandardstopics/tableofsize/

index.html.) For purposes of the RFA,
all hospitals and other providers and
suppliers are considered to be small
entities. Individuals and States are not
included in the definition of a small
entity. We believe that this notice will
have a significant impact on small
entities. Because we acknowledge that
many of the affected entities are small
entities, the analysis discussed in this
section would fulfill any requirement
for a final regulatory flexibility analysis.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. With the exception of hospitals
located in certain New England
counties, for purposes of section 1102(b)
of the Act, we now define a small rural
hospital as a hospital that is located
outside of an urban area and has fewer
than 100 beds.

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4) also requires that
agencies assess anticipated costs and
benefits before issuing any rule whose
mandates require spending in any 1 year
of $100 million in 1995 dollars, updated
annually for inflation. In 2012, that
threshold is approximately $136
million. This notice will not mandate
any requirements for State, local, or
tribal governments, nor will it affect
private sector costs.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
This notice will not have a substantial
effect on State and local governments.

Although this notice merely reflects
the implementation of two provisions of
the ATRA and does not constitute a
substantive rule, we nevertheless
prepared this impact analysis in the
interest of ensuring that the impacts of
these changes are fully understood. The
following analysis, in conjunction with
the remainder of this document,
demonstrates that this notice is
consistent with the regulatory
philosophy and principles identified in
Executive Order 12866 and 13563, the
RFA, and section 1102(b) of the Act.
The notice will positively affect
payments to a substantial number of
small rural hospitals and providers, as
well as other classes of hospitals and
providers, and the effects on some
hospitals and providers may be

significant. The impact analysis, which
discusses the effect on total payments to
IPPS hospitals and providers, is
presented in this section.

B. Statement of Need

This notice is necessary to update the
IPPS final FY 2013 payment policies to
reflect changes required by the
implementation of two provisions of the
ATRA. Section 605 of the ATRA
extends the payment adjustment for
low-volume hospitals through FY 2013.
Section 606 of the ATRA extends the
MDH program through FY 2013. As
noted previously, program guidance on
the systems implementation of these
provisions, including changes to
PRICER software used to make
payments, will be announced in an
upcoming transmittal.

C. Overall Impact

The FY 2013 IPPS/LTCH PPS final
rule included an impact analysis for the
changes to the IPPS included in that
rule. This notice updates those impacts
to the IPPS to reflect the changes made
by sections 605 and 606 of the ATRA.
Since these sections were not budget
neutral, the overall estimates for
hospitals have changed from our
estimates that were published in the FY
2013 IPPS/LTCH PPS final rule (77 FR
53748). We estimate that the changes in
the FY 2013 IPPS/LTCH PPS final rule,
in conjunction with the changes
included in this notice, will result in an
approximate $2.54 billion increase in
total payments to IPPS hospitals relative
to FY 2012. In the FY 2013 IPPS/LTCH
PPS final rule (77 FR 53748), we had
projected that total payments to IPPS
hospitals would increase by $2.04
billion relative to FY 2012. However,
since the changes in this notice will
increase payments by an estimated $509
million relative to what was projected in
the FY 2013 IPPS/LTCH PPS final rule,
these changes will result in a net
increase of $2.54 billion in total
payments to IPPS hospitals relative to
FY 2012, as noted previously.

D. Anticipated Effects

The impact analysis reflects the
change in estimated payments to IPPS
hospitals in FY 2013 due to sections 605
and 606 of the ATRA relative to
estimated FY 2013 payments to IPPS
hospitals published in the FY 2013
IPPS/LTCH PPS final rule (77 FR
53748). As described later in the
regulatory impact analysis, FY 2013
IPPS payments to hospitals affected by
sections 605 and 606 of the ATRA are
projected to increase by $509 million
(relative to the FY 2013 payments
estimated for these hospitals for the FY


http://www.sba.gov/services/contractingopportunities/sizestandardstopics/tableofsize/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/tableofsize/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/tableofsize/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/tableofsize/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/tableofsize/index.html

14694

Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013/Rules and Regulations

2013 IPPS/LTCH PPS final rule).
Furthermore, we project that, on the
average, overall IPPS payments in FY
2013 for all hospitals will increase by
0.5 percent due to these provisions in
the ATRA compared to the previous
estimate of FY 2013 payments to all
IPPS hospitals published in the FY 2013
IPPS/LTCH PPS final rule.

1. Effects of the Extension of the
Payment Adjustment for Low-Volume
Hospitals

The extension, for FY 2013, of the
temporary changes to the payment
adjustment for low-volume hospitals
(originally provided for by the
Affordable Care Act for FYs 2011 and
2012) as provided for under section 605
of the ATRA is a non-budget neutral
payment provision. The provisions of
the Affordable Care Act expanded the
definition of low-volume hospital and
modified the methodology for
determining the payment adjustment for
hospitals meeting that definition for FYs
2011 and 2012. Prior to the enactment
of the ATRA, beginning with FY 2013,
the low-volume hospital definition and
payment adjustment methodology was
to return to the statutory requirements
that were in effect prior to the
amendments made by the Affordable
Care Act. With the additional year
extension provided for by the ATRA,
based on FY 2011 claims data (March
2012 update of the MedPAR file), we
estimate that approximately 600
hospitals will now qualify as a low-

volume hospital for FY 2013. We project
that these hospitals will experience an
increase in payments of approximately
$326 million compared to our previous
estimates of payments to these hospitals
for FY 2013 published in the FY 2013
IPPS/LTCH PPS final rule.

2. Effects of the Extension of the MDH
Program

The extension of the MDH program in
FY 2013 as provided for under section
606 of the ATRA is a non-budget neutral
payment provision. Hospitals that
qualify to be MDHs receive the higher
of operating IPPS payments made under
the Federal standardized amount or the
payments made under the Federal
standardized amount plus 75 percent of
the difference between the Federal
standardized amount and the hospital-
specific rate (a hospital-specific cost-
based rate). Because this provision is
not budget neutral, we estimate that the
extension of this payment provision will
result in a 0.2 percent increase in
payments overall. Prior to the extension
of the MDH program, there were 213
MDHs, of which 98 were estimated to be
paid under the blended payment of the
Federal standardized amount and
hospital-specific rate in FY 2013.
Because those 98 MDHs will now
receive the blended payment (that is,
the Federal standardized amount plus
75 percent of the difference between the
Federal standardized amount and the
hospital-specific rate) in FY 2013, we
estimate that those hospitals will

experience an overall increase in
payments of approximately $183
million compared to our previous
estimates of payments to these hospitals
for FY 2013 published in the FY 2013
IPPS/LTCH PPS final rule.

E. Alternatives Considered

This notice provides descriptions of
the statutory provisions that are
addressed and identifies policies for
implementing these provisions. Due to
the prescriptive nature of the statutory
provisions, no alternatives were
considered.

F. Accounting Statement and Table

As required by OMB Circular A-4
(available at http://www.whitehousegov/
omb/circulars/a004/a-4.pdf), in Table I
below, we have prepared an accounting
statement showing the classification of
expenditures associated with the
provisions of this notice as they relate
to acute care hospitals. This table
provides our best estimate of the change
in Medicare payments to providers as a
result of the changes to the IPPS
presented in this notice. All
expenditures are classified as transfers
from the Federal government to
Medicare providers. As previously
discussed, relative to what was
projected in the FY 2013 IPPS/LTCH
PPS final rule, the changes in this notice
for implementing sections 605 and 606
of the ATRA are projected to increase
FY 2013 payments to IPPS hospitals by
$509 million.

TABLE |—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES UNDER THE IPPS FROM PUBLISHED

FY 2013 TO REVISED FY 2013

Category

Transfers

Annualized Monetized Transfers .........cccccceeenn.

From Whom to Whom

TOtal e

$509 million

$509 million

Federal Government to IPPS Medicare Providers

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: January 30, 2013.
Marilyn Tavenner,
Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: March 1, 2013.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2013-05263 Filed 3—4-13; 11:15 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2013-0002; Internal
Agency Docket No. FEMA-8273]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under

the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
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from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: Effective dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the

suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA'’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of

the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

FDc?te <I:ertain
; Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location ho. Y sale of flood insurance in community map date ance no longer
available in
SFHAs
Region llI
Pennsylvania:
Apolacon, Township of, Susquehanna 422072 | February 10, 1976, Emerg; July 17, 1989, | April 2, 2013 ..... April 2, 2013
County. Reg;.
April 2, 2013, SUSP .eeveveieeereee e
Ararat, Township of, Susquehanna 422073 | August 6, 1975, Emerg; May 1, 1986, Reg; | ...... do i Do.
County. April 2, 2013, SUSP .ooocveeeeeieeeeeee e
Bridgewater, Township of, Susque- 422585 | March 23, 1976, Emerg; May 1, 1986, Reg; | ...... [o [ R Do.
hanna County. April 2, 2013, SUSP .eveeiieeieereeeee e
Brooklyn, Township of, Susquehanna 422075 | February 4, 1976, Emerg; May 1, 1986, | ...... do e Do.
County. Reg;.
April 2, 2013, SUSP wooecveeeeeieeeeiee e


http://www.fema.gov/fema/csb.shtm
http://www.fema.gov/fema/csb.shtm

14696

Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013/Rules and Regulations

Date certain
Federal assist-

; Communit Effective date authorization/cancellation of | Current effective
State and location no. Y sale of flood insurance in community map date ance no longer
available in
SFHAs
Choconut, Township of, Susquehanna 422076 | January 26, 1976, Emerg; November 15, | ...... do e Do.
County. 1989, Reg;.
April 2, 2013, SUSP .eveeiieeieeeeeee e
Clifford, Township of, Susquehanna 422077 | February 6, 1981, Emerg; March 16, 1989, | ...... (o [o TR Do.
County. Reg;.
April 2, 2013, SUSP ...evreeeiieeieeiieeee e
Dimock, Township of, Susquehanna 422078 | March 22, 1976, Emerg; April 1, 1986, Reg; | ...... (o [o IR Do.
County. April 2, 2013, SUSP .eecverreeerrerieeeese e
Forest City, Borough of, Susquehanna 422067 | August 2, 1976, Emerg; February 5, 1986, | ...... {o [o TR Do.
County. Reg;.
April 2, 2013, SUSP .cveeiieeieereeeee e
Forest Lake, Township of, Susque- 422578 | November 2, 1976, Emerg; April 1, 1986, | ...... do e Do.
hanna County. Reg;.
April 2, 2013, SUSP ...evveeeiieeieerieeeee e
Franklin, Township of, Susquehanna 422079 | December 4, 1975, Emerg; May 17, 1989, | ...... do . Do.
County. Reg;.
April 2, 2013, SUSP «ooeceeeeeeeeeee e
Friendsville, Borough of, Susquehanna 422579 | April 20, 1979, Emerg; February 5, 1986, | ...... do .o Do.
County. Reg;.
April 2, 2013, SUSP .veveeieeeeieeeee e
Gibson, Township of, Susqguehanna 422080 | October 3, 1975, Emerg; December 1, | ...... do e Do.
County. 1986, Reg;.
April 2, 2013, SUSP .ocveeiieeieeeieeee e
Great Bend, Borough of, Susquehanna 422068 | January 21, 1975, Emerg; September 30, | ...... [o [o R Do.
County. 1980, Reg;.
April 2, 2013, SUSP .eevveerererreieeeee e
Great Bend, Township of, Susque- 421212 | February 13, 1975, Emerg; January 2, | ...... {o [o TR Do.
hanna County. 1981, Reg;.
April 2, 2013, SUSP .oveeiieeiiereeeee e
Hallstead, Borough of, Susquehanna 422069 | July 2, 1975, Emerg; September 30, 1980, | ...... (o [o TR Do.
County. Reg;.
April 2, 2013, SUSP ...evreeeiieeieenieeeee e
Harford, Township of, Susquehanna 422081 | November 2, 1976, Emerg; September 1, | ...... do i Do.
County. 1986, Reg;.
April 2, 2013, SUSP .ooveeiieeiee e
Harmony, Township of, Susquehanna 422082 | February 2, 1976, Emerg; January 16, | ...... do . Do.
County. 1981, Reg;.
April 2, 2013, SUSP «oeecveeeeieeeeeee e
Herrick, Township of, Susquehanna 422580 | May 10, 1976, Emerg; December 19, 1984, | ...... (o [o TN Do.
County. Reg;.
April 2, 2013, SUSP ..cveeiieeieereeeee e
Hop Bottom, Borough of, Susquehanna 420812 | October 14, 1975, Emerg; May 17, 1989, | ...... do i Do.
County. Reg;.
April 2, 2013, SUSP .eeveeiieeeeiee e
Jackson, Township of, Susquehanna 422083 | December 2, 1975, Emerg; May 1, 1986, | ...... do s Do.
County. Reg;.
April 2, 2013, SUSP ...evreeeiieeieeieeeee e
Jessup, Township of, Susquehanna 422084 | January 22, 1976, Emerg; May 17, 1989, | ...... (o [o IR Do.
County. Reg;.
April 2, 2013, SUSP ..cevveiieeieeiir e
Lanesboro, Borough of, Susquehanna 420813 | April 17, 1975, Emerg; October 15, 1980, | ...... (o [o TR Do.
County. Reg;.
April 2, 2013, SUSP .ooocveeeeieee e
Lathrop, Township of, Susquehanna 422085 | July 30, 1980, Emerg; April 3, 1989, Reg; .. | ...... [o [o R Do.
County. April 2, 2013, SUSP «oeecveeeeieeeeeee e
Lenox, Township of, Susquehanna 422086 | April 4, 1977, Emerg; April 3, 1989, Reg; .... | ...... [o [o R Do.
County. April 2, 2013, SUSP ..eveerrereeiee e
Liberty, Township of, Susquehanna 422087 | February 3, 1976, Emerg; May 17, 1989, | ...... do e Do.
County. Reg;.
April 2, 2013, SUSP .ceveeiieeiiereee e
Little Meadows, Borough of, Susque- 420814 | October 29, 1975, Emerg; July 4, 1989, | ..... do i Do.
hanna County. Reg;.
April 2, 2013, SUSP ..eeeiiereeiee e
Montrose, Borough of, Susquehanna 422070 | November 28, 1975, Emerg; June 25, 1976, | ...... do s Do.
County. Reg;.
April 2, 2013, SUSP ...evreeeieeieeriieeiee e
New Milford, Borough of, Susquehanna 420815 | July 29, 1975, Emerg; July 4, 1989, Reg; ... | ...... do i Do.

County.

April 2, 2013, SUSP .ooeceeeeeeee e
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FDgte (I:ertain
: Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location no. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
New Milford, Township of, Susque- 422089 | January 26, 1976, Emerg; April 3, 1989, | ...... o [o TR Do.
hanna County. Reg;.
April 2, 2013, SUSP .oeveeieeeieeeeeee e
Oakland, Borough of, Susquehanna 422071 | October 14, 1975, Emerg; January 2, 1981, | ...... (o [o IR Do.
County. Reg;.
April 2, 2013, SUSP .eeeevieeeeeee e
Oakland, Township of, Susquehanna 422581 | November 13, 1975, Emerg; October 15, | ...... [o [ T Do.
County. 1980, Reg;.
April 2, 2013, SUSP .eveeiieeieeeeeee e
Rush, Township of, Susquehanna 422090 | January 26, 1976, Emerg; September 1, | ..... (o [o TR Do.
County. 1986, Reg;.
April 2, 2013, SUSP .eevevieeeeee e
Silver Lake, Township of, Susquehanna 422091 | March 18, 1976, Emerg; September 1, | ..... o [o TR Do.
County. 1986, Reg;.
April 2, 2013, SUSP ..eveeiieeieeee e
Susquehanna Depot, Borough of, Sus- 420816 | April 1, 1975, Emerg; October 15, 1980, | ...... (o [o TR Do.
quehanna County. Reg;.
April 2, 2013, SUSP -eeeeeiieeeeieeee e
Thompson, Borough of, Susquehanna 422582 | January 26, 1976, Emerg; June 30, 1976, | ...... do e Do.
County. Reg;.
April 2, 2013, SUSP .cveeiieeieereeeee e
Thompson, Township of, Susquehanna 422583 | October 15, 1975, Emerg; September 1, | ...... [o o IR Do.
County. 1986, Reg;.
April 2, 2013, SUSP .eeeevieeeeeee e
Union Dale, Borough of, Susquehanna 422584 | January 11, 1980, Emerg; February 4, | ..... do e Do.
County. 1983, Reg;.
April 2, 2013, SUSP ..eveeiieeieeee e
Region VI
Louisiana:
Greensburg, Town of, Saint Helena 220330 | February 23, 1976, Emerg; April 1, 1980, | ...... (o [o IR Do.
Parish. Reg;.
April 2, 2013, SUSP .eeveeieeeeeee e
Montpelier, Village of, Saint Helena 220300 | March 8, 1976, Emerg; March 20, 1979, | ...... do . Do.
Parish. Reg;.
April 2, 2013, SUSP .cveeiieeieereeeee e
Saint Helena Parish, Unincorporated 220161 | February 3, 1976, Emerg; September 27, | ...... (o [o IR Do.
Areas. 1991, Reg;.
April 2, 2013, SUSP .eeveviieeeeieeeee e
*do = Ditto.

Code for reading third column: Emerg—Emergency; Reg—Regular; Susp—Suspension.

Dated: February 5, 2013.
David L. Miller,
Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2013-05260 Filed 3—6—13; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2013—-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The

respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.
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This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An

environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p- 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Flooding source(s)

Location of referenced elevation

Cecil County, Maryland, and Incorporated A

Docket No.: FEMA-B-1145

reas

Back Creek

Road.
Big Elk Creek

Road.

Bohemia River

Approximately 224 feet downstream of 2nd Street
Approximately 1,136 feet upstream of Old Telegraph
Approximately 0.68 mile downstream of West Pulaski

Approximately 1,140 feet downstream of Elk Mills Road ...
At Augustine Herman Highway

Chesapeake and Delaware
Canal.

Christina River

Dogwood Run

Gravelly Run

Hall Creek

Herring Creek

Laurel Run

Little Bohemia Creek

Approximately 860 feet upstream of Old Telegraph Road

Approximately 0.92 mile upstream of Augustine Herman
Highway.

Approximately 1.96 miles upstream of Augustine Herman
Highway.

At the New Castle County boundary ..........ccccevvviriieinneenns

Approximately 100 feet downstream of the Chester Coun-
ty boundary.

At the Little Elk Creek confluence

Approximately 60 feet downstream of Blue Ball Road
At the Little Elk Creek confluence

Approximately 246 feet downstream of Blue Ball Road

At Glebe Road .......cccoiiiiiiiicc e

Approximately 0.86 mile upstream of Mill Lane

Approximately 2.74 miles downstream of Augustine Her-
man Highway.

Approximately 1,609 feet downstream of Augustine Her-
man Highway.

At the Little Elk Creek confluence

Approximately 1,500 feet downstream of the West Branch
Laurel Run confluence.
At the Bohemia Creek confluence

At Bohemia Church Road

* Elevation in feet
(NGVD)
+Elevation in feet
gg‘é\g%)oge[)gefgmg Communities affected
A Elevation in me-
ters (MSL) Modi-
fied
+11 | Unincorporated Areas of
Cecil County
+11
+11 | Town of Elkton, Unincor-
porated Areas of Cecil
County.
+81
+11 | Unincorporated Areas of
Cecil County.
+11
+11 | Unincorporated Areas of
Cecil County.
+11
+160 | Unincorporated Areas of
Cecil County.
+268
+22 | Town of Elkton, Unincor-
porated Areas of Cecil
County.
+27
+50 | Unincorporated Areas of
Cecil County.
+57
+11 | Unincorporated Areas of
Cecil County.
+11
+11 | Unincorporated Areas of
Cecil County.
+11
+40 | Unincorporated Areas of
Cecil County.
+59
+11 | Unincorporated Areas of
Cecil County.
+11
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD) # Depth in
feet above ground
A Elevation in me-
ters (MSL) Modi-
fied

Communities affected

Little EIk Creek ......cceceeuveeennenen.

Little EIk Creek .......cceeuveeennneen.

Little Northeast Creek ..............

Long Creek ......ccccoeeveeeiennnnane

Mill Creek ...cccvvveveeeeeiciieeeeeen,

Mill Creek (Tributary to Little
Elk Creek).

Northeast Creek .......ccccceeeeenn.

Perch Creek ......cccoeeeecvieecnnnnnn.

Plum Creek ....ccoovvveviiecenne

Susquehanna River .................

Tributary 1 to Stone Run .........

Tributary 2 to Stone Run .........

Unnamed Tributary to Laurel
Run.

West Branch Christina River ....

West Branch Laurel Run .........

Approximately 631 feet downstream of West Pulaski High-
way.

Approximately 1,220 feet downstream of Elkton Road ......

Approximately 425 feet downstream of the Laurel Run
confluence.

Approximately 910 feet downstream of Heron Lane ..........

Approximately 210 feet upstream of Pulaski Highway .......

Approximately 757 feet downstream of Chessie System
Railroad.
At Boat Yard Road .........cccceeiiieiiiiiiiieeeiee e

At W00ds ROAd .....cccvviiiiiiiieiiee e
Approximately 1,095 feet downstream of Access Road .....

Approximately 260 feet downstream of Principio Road ......

Approximately 1,624 feet downstream of Old Elk Neck
Road.

Approximately 1,939 feet upstream of Old Elk Neck Road

Approximately 542 feet downstream of Main Street ...........

Approximately 125 feet downstream of Chessie System
Railroad.

Approximately 0.49 mile downstream of Augustine Her-
man Highway.

At Augustine Herman Highway ........ccccocvviiiiiiiiiiiiceens

Approximately 1.32 miles downstream of Old Field Point
Road.

Approximately 1,154 feet upstream of Old Elk Neck Road

Approximately 1.75 miles upstream of I-95 ............cccccoee.

At U.S. ROULE T e
At the Stone Run confluence

Approximately 460 feet downstream of Pierce Road .........
At the Stone Run confluence ...........cccvveiiniciinenciicnens

At the upstream side of Harrington Drive .............cc.ccoce..

Approximately 230 feet upstream of the Laurel Run con-
fluence.

Approximately 1,400 feet upstream of the Laurel Run con-
fluence.

Approximately 600 feet upstream of the Newcastle County
boundary.

Approximately 250 feet upstream of Jackson Hall School
Road.

Approximately 494 feet upstream of the Laurel Run con-
fluence.

Approximately 93 feet upstream of Marley Road ...............

+14
+16
+39

+58
+38

+74
+11
+11
+12
+284
+11
+11
+12
+72
+11

+11
+11

+11
+12

+38
+271

+359
+271

+312
+41
+52
+108
+193
+64

+74

Town of Elkton, Unincor-
porated Areas of Cecil
County.

Unincorporated Areas of
Cecil County.

Unincorporated Areas of
Cecil County.

Unincorporated Areas of
Cecil County.

Town of Perryville, Unincor-
porated Areas of Cecil
County.

Unincorporated Areas of
Cecil County.

Town of North East, Unincor-
porated Areas of Cecil
County.

Unincorporated Areas of
Cecil County.

Unincorporated Areas of
Cecil County.

Unincorporated Areas of
Cecil County.

Town of Rising Sun, Unin-
corporated Areas of Cecil
County.

Town of Rising Sun, Unin-
corporated Areas of Cecil
County.

Unincorporated Areas of
Cecil County.

Unincorporated Areas of
Cecil County.

Unincorporated Areas of
Cecil County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Elkton

ADDRESSES

Maps are available for inspection at the Municipal Building, 100 Railroad Avenue, Elkton, MD 21921.

Town of North East

Maps are available for inspection at the Town Hall, 106 South Main Street, North East, MD 21901.

Town of Perryville

Maps are available for inspection at the Municipal Building, 515 Broad Street, Perryville, MD 21903.

Town of Rising Sun
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Flooding source(s)

Location of referenced elevation

* Elevation in feet

+ Elevation in feet
(NAVD) # Depth in
feet above ground
A Elevation in me-
ters (MSL) Modi-

(NGVD)

Communities affected

fied

Maps are available for inspection at the Municipal Building, 1 East Main Street, Rising Sun, MD 21911.

Unincorporated Areas of Cecil County

Maps are available for inspection at the Cecil County Office of Planning and Zoning, 200 Chesapeake Boulevard, Suite 2300, Elkton, MD

21921.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Roy Wright,

Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2013—-05313 Filed 3—-6—13; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2013-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part

10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:
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*Elevation
in feet
(NGVD)
+Elevation
in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in
feet above
ground
Elevation
in meters
(MSL)
Modified

Communities affected

Docket No.: FEMA-B-1170

Redwood County, Minnesota, and Incorporated Areas

Cottonwood River ............ Approximately 0.93 mile downstream of U.S. +1,042
Route 71.
Approximately 2.1 miles upstream of County Road +1,105
57.
Crow Creek .....cccoevueennnen. Approximately 900 feet downstream of Minnesota +840
Prairie Railroad.
Approximately 0.45 mile upstream of County High- +1,009
way 1.
Minnesota River .............. Approximately 2.54 miles downstream of County +825
Highway 11.
Approximately 1.09 miles upstream of County +877
Highway 7.
Ramsey Creek ................ At the Redwood River confluence .............ccccoeeeee. +884
Approximately 245 feet upstream of Kenwood Av- +1,016
enue.
Redwood River ................ At the Minnesota River confluence ...........ccccceeeeee. +843

Approximately 0.88 mile upstream of County Road +1,067
51.

City of Sanborn, Unincorporated Areas of Red-
wood County.

City of Redwood Falls, Unincorporated Areas of
Redwood County.

City of Redwood Falls, Unincorporated Areas of
Redwood County.

City of Redwood Falls, Unincorporated Areas of
Redwood County.

City of Redwood Falls,
City of Seaforth, City of
Vesta, Unincorporated
Areas of Redwood
County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Redwood Falls

Maps are available for inspection at 333 South Washington Street, Redwood Falls, MN 56283.

City of Sanborn

Maps are available for inspection at 171 North Main Street, Sanborn, MN 56083.

City of Seaforth

Maps are available for inspection at 414 Dewey Street, Seaforth, MN 56287.

City of Vesta

Maps are available for inspection at 150 Front Street West, Vesta, MN 56292.
Unincorporated Areas of Redwood County

Maps are available for inspection at 403 South Mill Street, Redwood Falls, MN 56283.

(Catalog of Federal Domestic Assistance No. FEDERAL COMMUNICATIONS

97.022, “Flood Insurance.”) COMMISSION

Roy Wright, 47 CFR Part 64

Deputy Associate Administrator for

Mitigation, Department of Homeland [CG Docket Nos. 13-24 and 03-123; FCC
Security, Federal Emergency Management 13-13]

Agency.

[FR Doc. 2013-05307 Filed 3-6-13; 8:45 am] Misuse of Internet Protocol (IP)
BILLING CODE 9110-12-P Captioned Telephone Service;

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Interim rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of six months,
the information collection associated
with the Commission’s Misuse of
Internet Protocol (IP) Captioned
Telephone Service;
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Order (Order). This
document is consistent with the Order,
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which stated that the Commission
would publish a document in the
Federal Register announcing OMB
approval and the effective date of the
requirements.

DATES: 47 CFR 64.604(c)(9), published at
78 FR 8032, February 5, 2013, is
effective from March 7, 2013 through
September 3, 2013.

FOR FURTHER INFORMATION CONTACT: Eliot
Greenwald, Consumer and
Governmental Affairs Bureau, Disability
Rights Office, at (202) 418—-2235075, or
email Eliot.Greewald@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document announces that, on February
25, 2013, OMB approved, for a period of
six months, the new information
collection requirements contained in the
Commission’s Order, FCC 13-13,
published at 78 FR 8032, February 5,
2013. The OMB Control Number is
3060—1182. The Commission publishes
this document as an announcement of
the effective date of the requirements. If
you have any comments on the burden
estimates listed below, or how the
Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW., Washington, DC 20554.
Please include the OMB Control
Number, 3060-1182, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fcc504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 4180432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on February 25,
2013, for the new information collection
requirements contained in the
Commission’s rules at 47 CFR
64.604(c)(9).

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection
of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-1182.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1182.

OMB Approval Date: February 25,
2013.

OMB Expiration Date: August 31,
2013.

Title: Section 64.604(c)(9), Emergency
Interim Rule for Registration and
Documentation of Disability for
Eligibility to Use IP Captioned
Telephone Service, CG Docket Nos. 13—
24 and 03-123.

Form Number: N/A.

Type of Review: New collection.

Respondents: Businesses or other for-
profit entities; individuals or
households.

Number of Respondents and
Responses: 12,004 respondents; 24,000
responses.

Estimated Time per Response: 30
minutes (.50 hours) to 1 hour.

Frequency of Response: On-going
reporting requirement; One-time
reporting requirement; Third party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is Sec. 225 [47 U.S.C. 225]
Telecommunications Services for
Hearing-Impaired and Speech-Impaired
Individuals; The Americans with
Disabilities Act of 1990 (ADA), Public
Law 101-336, 104 Stat. 327, 366—69,
enacted on July 26, 1990.

Total Annual Burden: 18,000 hours.

Total Annual Cost: $600,000.

Nature and Extent of Confidentiality:
An assurance of confidentiality is not
offered because this information
collection does not require the
collection of personally identifiable
information (PII) from individuals.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: In the Emergency
Interim Order (IP CTS Interim Order)
the Commission finds good cause to
adopt on an emergency basis interim
rules requiring each Internet Protocol
Captioned Telephone Service (IP CTS)
provider, in order to be eligible for
compensation from the Interstate
Telecommunications Relay Service
(TRS) Fund (Fund) for providing service
to each new IP CTS user to register each
new IP CTS user. As part of the
registration process, each IP CTS
provider must obtain from each user a
self-certification that (1) The user has a
hearing loss that necessitates IP CTS to
communicate in a manner that is

functionally equivalent to
communication by conventional voice
telephone users; (2) the user
understands that the captioning service
is provided by a live communications
assistant (CA); and (3) the user
understands that the cost of the IP CTS
calls is funded by the TRS Fund. Where
the consumer accepts IP CTS equipment
at a price below $75 from any source
other than a governmental program, the
IP CTS provider must also obtain from
the user a certification from an
independent, third-party professional
attesting to the same. IP CTS providers
are required to maintain the
confidentiality of the registration and
certification information that they
obtain, as well as the content of such
information, except as required by law.
The Commission takes this action to
prevent the unnecessary subscription to
and use of the service by consumers
without a hearing loss that necessitates
the use of IP CTS to obtain functionally
equivalent telephone service. If left
unchecked, the TRS Fund that disburses
to IP CTS providers may be
compromised due to an unprecedented
growth in new IP CTS consumers. The
action taken in this IP CTS Interim
Order will enable the Commission to
better control the level of TRS
disbursements and protect the
programmatic, legal, and financial
integrity of the TRS program.
Conversely, failing to take immediate
action to stem such practices could well
threaten the availability of the IP CTS
service and other relay services that are
supported by the Fund for the benefit of
legitimate users.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2013-04986 Filed 3-6-13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 172, 173, 176, and 178
[Docket No. PHMSA-2011-0142 (HM-219)]
RIN 2137-AE79

Hazardous Materials: Miscellaneous
Petitions for Rulemaking (RRR)

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Final rule.

SUMMARY: PHMSA is amending the
Hazardous Materials Regulations in
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response to petitions for rulemaking
submitted by the regulated community
to update, clarify, or provide relief from
miscellaneous regulatory requirements.
Specifically, PHMSA is amending the
recordkeeping and package marking
requirements for third-party labs and
manufacturers to assure the traceability
of packaging; removing the listing for
“NA1203, Gasohol, gasoline mixed with
ethyl alcohol, with not more than 10%
alcohol”; harmonizing internationally
and providing a limited quantity
exception for Division 4.1, Self-reactive
solids and Self-reactive liquids Types B
through F; allowing smokeless powder
classified as a Division 1.4C material to
be reclassified as a Division 4.1
material; and providing greater
flexibility by allowing the Dangerous
Cargo Manifest to be in locations
designated by the master of the vessel
besides “on or near the vessel’s bridge”
while the vessel is in a United States
port.

DATES: Effective Date: This rule is
effective May 6, 2013.

Voluntary Compliance Date:
Voluntary compliance with all
amendments is authorized March 7,
2013.

FOR FURTHER INFORMATION CONTACT: Lisa
O’Donnell at (202) 366—8553 at the
Office of Hazardous Materials
Standards, Pipeline and Hazardous
Materials Safety Administration, U.S.
Department of Transportation, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

SUPPLEMENTARY INFORMATION:
Contents

1. Background
1A. Notice of Proposed Rulemaking
(NPRM)
B. Commenters
II. Discussion of Amendments and
Applicable Comments
A. General Comments
B. Comments Beyond the Scope of this
Rulemaking
C. Provisions Not Adopted in This Final
Rule and Discussion of Comments
D. Provisions Adopted in This Final Rule
and Discussion of Comments
III. Regulatory Analyses and Notices
A. Statutory/Legal Authority for the
Rulemaking
B. Executive Order 12866, Executive Order
13610, Executive Order 13563 and DOT
Regulatory Policies and Procedures
C. Executive Order 13132
D. Executive Order 13175
E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies
F. Paperwork Reduction Act
G. Regulatory Identifier Number (RIN)
H. Unfunded Mandates Reform Act
I. Environmental Assessment

J. Privacy Act
K. International Trade Analysis

I. Background

A. Notice of Proposed Rulemaking
(NPRM)

On May 24, 2012, PHMSA (also “we”
or “us”’) published a Notice of Proposed
Rulemaking (NPRM) titled, “Hazardous
Materials: Miscellaneous Petitions for
Rulemaking (RRR)”” under Docket
PHMSA 2011-0142 (HM-219) in the
Federal Register. The NPRM and this
final rule are part of the Department of
Transportation’s Retrospective
Regulatory Review (RRR) designed to
identify ways to improve the Hazardous
Materials Regulations (HMR; 49 CFR
parts 171-180). The Administrative
Procedure Act (APA) requires Federal
agencies to give interested persons the
right to petition an agency to issue,

amend, or repeal a rule (5 U.S.C. 553(e)).

PHMSA’s rulemaking procedure
regulations, in 49 CFR § 106.95, provide
for persons to ask PHMSA to add,
amend, or delete a regulation by filing

a petition for rulemaking containing
adequate support for the requested
action. The NPRM responded to eight
petitions for rulemaking submitted to
PHMSA by various stakeholders. In the
NPRM, we proposed to amend the HMR
to update, clarify, or provide relief from
miscellaneous regulatory requirements
at the request of the regulated
community. Below is a summary of the
proposed changes in the May 24, 2012
NPRM:

e Revise §178.3 to clearly indicate
that a manufacturer or third-party
laboratory mark may not be used when
continued certification of a packaging is
conducted by someone other than the
original manufacturer or third-party
testing laboratory, unless specifically
authorized by the original manufacturer
or third-party testing laboratory;

e Revise §§178.601(1), 178.801(1) and
178.955(i) to relax the record retention
requirements for packaging test reports
and provide a chart to clearly identify
the retention requirements;

o Revise the Hazardous Materials
Table (HMT; 49 CFR § 172.101) by
removing the listing for “NA1203,
Gasohol, gasoline mixed with ethyl
alcohol, with not more than 10%
alcohol”; and removing reference to
gasohol in Sections §§ 172.336(c)(4) and
172.336(c)(5);

e Revise §172.101 to refer to
§173.151 to harmonize internationally
and provide a limited quantity
exception for Division 4.1, Self-reactive
solids and Self-reactive liquids, Types B
through F;

¢ Add a reference in 49 CFR
§178.601(c)(4) and §178.801(c)(7) to

ASTM D4976-06 Standard Specification
for Polyethylene Plastics Molding and
Extrusion Materials to provide a range
of acceptable resin tolerances in the
plastic drum and IBC material;

e Allow smokeless powder classed as
a Division 1.4C material to be reclassed
as a Division 4.1 material to relax the
regulatory requirements for these
materials without compromising safety;
and

¢ Allow the Dangerous Cargo
Manifest (DCM) to be in locations
designated by the master of the vessel
besides “on or near the vessel’s bridge”
while the vessel is in a United States
port to ensure that the DCM is readily
available to communicate to emergency
responders and enforcement personnel
the presence and nature of the
hazardous materials on board a vessel.

PHMSA received six public
comments in response to the above
amendments proposed in the May 24,
2012, HM-219 NPRM. These comments
are discussed in further detail in this
final rule.

B. Commenters

The comment period for the May 24,
2012 NPRM closed on July 23, 2012.
PHMSA received comments from six
entities, five of which submitted the
petitions discussed in the NPRM, and
one is a council of manufacturers,
shippers and carriers of hazardous
materials, and their representative
associations. Two commenters
supported proposed changes in the
HMR in their entirety; one commenter
supported the proposed changes and
asked for a further revision; one
commenter disagreed with proposed
changes pertaining to packaging
marking and test report record retention,
our intent to retain Special provision
172, and our intent to incorporate by
reference ASTM Standard 04976—06
without stating that plastic drums and
IBCs made from polyethylene meeting
that standard do not constitute a
different design type; one commenter
asked that we adopt changes as they
were written in their petition, not as
they were proposed in the NPRM; and
one commenter withdrew their petition.

In consideration of the comments
received to the public docket, PHMSA
has developed this final rule. We
address and discuss the proposals
adopted and those not adopted into the
HMR in this rulemaking under the
heading: Discussion of Amendments
and Applicable Comments. One
commenter asked that we make
additional amendments that were not
specifically addressed in the NPRM and,
therefore, these suggested amendments
are considered beyond the scope of this
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rulemaking. The comments, as
submitted to this docket, may be
accessed via hitp://www.regulations.gov

and were submitted by the following
companies, and associations
(abbreviations used throughout the

document and Docket Reference
numbers are also provided):

Commenter Abbreviation Docket reference
Association of Hazmat ShIiPPEIS ......ccuiiiiiiiiiiiiie e AHS ... PHMSA-2011-0142-0004.
Dangerous Goods Advisory Council DGAC ............. PHMSA-2011-0142-0005.

Hapag-Lloyd

International Vessel Operators Dangerous Goods Association

Plastic Drum Institute, Inc. and the Rigid Intermediate Bulk Container Association, Inc. ................
Sporting Arms and Ammunition Manufacturers’ Institute, INC. ........c.cevvieeiineeiecer e

PHMSA-2011-0142-0003.
PHMSA-2011-0142-0002.
PHMSA-2011-0142-0007.
PHMSA-2011-0142-0006.

IVODGA
PDI and RIBCA
SAAMI

II. Discussion of Amendments and
Applicable Comment

A. General Comments

On September 30, 1993, President Bill
Clinton issued Executive Order 12866,
which asked Federal agencies ‘““to
enhance planning and coordination
with respect to both new and existing
regulations; to reaffirm the primacy of
Federal agencies in the regulatory
decision-making process; to restore the
integrity and legitimacy of regulatory
review and oversight; and to make the
process more accessible and open to the
public.”

On October 21, 2011, President
Barack Obama issued Executive Order
13563, which is supplemental to and
reaffirms the principles, structures, and
definitions governing contemporary
regulatory review that were established
in Executive Order 12866. This
executive order urged government
agencies to consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. Finally, federal
agencies were directed to periodically
review existing significant regulations;
retrospectively analyze rules that may
be outmoded, ineffective, insufficient,
or excessively burdensome; and modify,
streamline, expand, or repeal regulatory
requirements in accordance with what
has been learned.

On May 10, 2012, President Barack
Obama issued Executive Order 13610
(Identifying and Reducing Regulatory
Burdens) reaffirming the goals of
Executive Order 13563 (Improving
Regulation and Regulatory Review) and
Executive Order 12866 (Regulatory
Planning and Review). Executive Order
13610 directs agencies to prioritize
“those initiatives that will produce
significant quantifiable monetary
savings or significant quantifiable
reductions in paperwork burdens while
protecting public health, welfare, safety,
and our environment.” Executive Order
13610 further instructs agencies to give
“consideration to the cumulative effects
of their regulations, including
cumulative burdens, and prioritize

reforms that will significantly reduce
burdens.” In response to Executive
Orders 12866, 13610, and 13563,
PHMSA has undertaken a retrospective
review of the HMR. This final rule, and
the NPRM that preceded it, are part of
PHMSA'’s regulatory review initiative.
This initiative was in response to
petitions for rulemaking by the
regulated community. Its intent is to
update, clarify, or provide relief from
miscellaneous regulatory requirements.
The NPRM provided an opportunity for
further public participation in the
development of the regulatory
amendments, and promoted exchange of
information and perspectives among the
various stakeholders.

Six entities commented on the NPRM.
PHMSA fully considered all comments.
The comments are comprehensive and
raised important issues that need to be
addressed. A detailed description of the
original proposals in the May 24, 2012
NPRM, a summary of the comments
received, a response to those comments,
and PHMSA'’s decision are detailed
below.

B. Comments Beyond the Scope of This
Rulemaking

In this section, PHMSA discusses the
comments to the NPRM that provided
suggestions for additional revisions that
were not specifically addressed in the
NPRM. Based on an assessment of the
proposed changes and the comments
received, PHMSA identifies one
comment as beyond the scope of this
rulemaking action. The comments
submitted by IVODGA asked that we
consider a revision to the proposed
language in § 176.30(a) to insert: “The
carrier may use the DCM format found
in the International Conference on
Facilitation of Maritime Travel and
Transport (FAL Convention), Form 7, as
amended, for these purposes.”

Referring to the FAL Convention
Form 7 as an acceptable DCM format
was not proposed in the NPRM and,
therefore, the regulated community was
not given the opportunity to comment
on this amendment. For this reason,
PHMSA is unable to address this

suggested revision in this rule.
However, it should be noted that the
HMR would not prohibit the use of the
FAL Convention Form 7 provided that
it contains all of the required
information on the DCM. If we do
choose to pursue adoption of this
beyond the scope comment, we will do
so in a separate rulemaking.
Alternatively, if IVODGA believes this
amendment warrants rulemaking action,
we encourage them to file a petition for
rulemaking in accordance with § 106.95
including all information (see § 106.100)
needed to support a petition.

C. Provisions Not Adopted in This Final
Rule and Discussion of Comments

In this section, PHMSA discusses the
changes proposed in the NPRM and the
comments received in response to the
NPRM. Based on an assessment of the
proposed changes and the comments
received, PHMSA identified one
provision that we are not adopting in
this final rule. Specifically, PHMSA
received a comment from Plastic Drum
Institute, Inc. (PDI) and the Rigid
Intermediate Bulk Container
Association, Inc. (RIBCA) withdrawing
their petitions for rulemaking. Below is
a summary of the amendment proposed,
the comment received, and PHMSA’s
rationale for not adopting such an
amendment.

In two petitions (P—1554 and P-1564)
addressed in the NPRM, RIBCA and PDI
asked that we incorporate by reference
“ASTM D4976-06, Standard
Specification for Polyethylene Plastics
Molding and Extrusion Materials,”
which provides standard requirements
for polyethylene plastic molding and
extrusion materials. The petitioners also
asked that we revise the HMR to state
that plastic drums or Intermediate Bulk
Containers (IBCs) made from
polyethylene meeting ASTM D4976-06
would not constitute a different
packaging provided the polyethylene
used is within a tolerance defined in the
standard. PDI and RIBCA indicated in
the petitions that their members have
been cited for “probable violations” for
a number of reasons pertaining to
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changes in material construction in their
plastic drums and IBCs.

In the NPRM we proposed to
incorporate by reference in §171.7
ASTM D4976-06, Standard
Specification for Polyethylene Plastics
Molding and Extrusion Materials, and
revise §§178.509(b)(1) and 178.707(c)(3)
to include reference to ASTM D4976—
06. Packaging testing data was not
provided and, consequently, we were
unable to determine if packagings
manufactured of resins within the
tolerance range specified in the standard
passed the performance criteria. For this
reason, we did not propose to revise the
HMR to state that plastic drums or IBCs
made from polyethylene meeting ASTM
D4976—06 tolerances would not
constitute a different packaging.

RIBCA and PDI filed a notice of
withdrawal of the petitions. Therein,
they suggested that by proposing the
incorporation of ASTM D4976-06
without stating that plastic drums or
IBCs made from polyethylene meeting
ASTM D4976-06 do not constitute a
“different packaging” as defined in
§178.601(c), PHMSA was in effect
imposing a greater burden on industry.
They indicate that their petitions were
essentially intended ‘““to advise
enforcement staff that a certain range of
specifications should be recognized as
‘equivalent’ for purposes of deciding
whether new design qualification tests
were required under the HMRs.” They
further state that they did not intend for
ASTM D4976-06 to be considered an
exhaustive list of what is acceptable in
manufacturing their products.
Furthermore, they contend that “a
change in resin specifications, whether
within or outside the referenced ASTM
standard, cannot by itself, absent a
performance test failure, justify
imposition of a fine.” The Dangerous
Goods Advisory Council (DGAC) also
commented on this provision. DGAC
supported the incorporation by
reference of ASTM 04976-06, but
expressed a preference that PHMSA
state that variations of material density
within ASTM D4976-06 would not
constitute a new design type.

While we support the incorporation
by reference of ASTM D4976-06 to
provide acceptable ranges for materials
used in the manufacture of plastic
drums and IBCs, we are not
incorporating this standard in this final
rule. The intent of PHMSA in its
proposal was not to impose a greater
burden on industry, but rather to refer
to an industry standard for guidance as
to acceptable ranges in materials used to
manufacture hazardous materials
packagings. For this reason, we are not

incorporating by reference ASTM
D4976-06 into the HMR.

D. Provisions Adopted in This Final
Rule and Discussion of Comments

In this section, PHMSA discusses the
changes proposed in the NPRM and the
comments received in response to the
NPRM. Based on an assessment of the
proposed changes and the comments
received, PHMSA is adopting these
provisions in this final rule. Also, to
clearly identify the issues addressed in
this rule, PHMSA provides the
following list of adopted amendments
discussed in this section:

o Revise §178.3 to clearly indicate
that a manufacturer or third-party
laboratory mark may not be used when
continued certification of a packaging is
conducted by someone other than the
original manufacturer or third-party
testing laboratory, unless specifically
authorized by the original manufacturer
or third-party testing laboratory;

e Revise §§178.601(1), 178.801(1), and
178.955(i) to relax the record retention
requirements for packaging test reports
and provide a chart to clearly identify
the recordkeeping requirements;

¢ Revise the Hazardous Materials
Table (HMT; 49 CFR § 172.101) by
removing the listing for “NA1203,
Gasohol, gasoline mixed with ethyl
alcohol, with not more than 10%
alcohol”; and removing reference to
gasohol in §§172.336(c)(4) and
172.336(c)(5);

e Revise §172.101 to refer to
§173.151 to harmonize internationally
and provide a limited quantity
exception for Division 4.1, Self-reactive
solids and Self-reactive liquids, Types B
through F;

¢ Allow smokeless powder classed as
a Division 1.4C material to be reclassed
as a Division 4.1 material to relax the
regulatory requirements for these
materials without compromising safety;

e Allow the DCM to be in locations
designated by the master of the vessel
besides “on or near the vessel’s bridge”
while the vessel is in a United States
port to ensure that the DCM is readily
available to communicate to emergency
responders and enforcement personnel
the presence and nature of the
hazardous materials on board a vessel.

Certification Packaging Marking and
Recordkeeping Requirements (P—1479)

In a petition for rulemaking (P-1479),
gh Package & Product, Testing and
Consulting, Inc. requested that PHMSA
consider amending the HMR to indicate
that an entity performing continued
packaging certification on a UN
certification packaging is not allowed to
use the original manufacturer’s or third

party laboratory’s mark unless
authorized by the manufacturer or third-
party laboratory. The petitioner also
requested PHMSA to amend the HMR to
provide that packaging test reports are
kept for a limited time instead of the
current requirement of ‘“until the
packaging is no longer manufactured.”

Marking

Regarding the manufacturer’s or third
party tester’s mark, the petitioner stated
that his laboratory tested a packaging at
least three times, and the packaging
failed each time. Eleven years after the
petitioner had tested the packaging, he
learned that the package that had failed
in his laboratory was still being
manufactured and that the petitioner’s
symbol was being used on the packaging
as the packaging tester’s mark. For these
reasons, the petitioner was concerned
that the regulations expose the
manufacturer and the original third-
party test laboratory to potential liability
for defective packaging and other
packaging violations.

The current regulations provide the
person who is certifying compliance of
a packaging the option of marking the
packaging with a symbol rather than the
company name and address provided
that the symbol is registered with
PHMSA'’s Associate Administrator for
Hazardous Materials Safety. While it is
implied that the symbol being used is
that of the person who has registered the
symbol, it is not explicit. The petitioner
has indicated that since the regulations
do not specify who is authorized to use
the mark, some third-party retesters that
did not initially certify the packaging
are continuing to use the original third-
party laboratory’s symbol to certify
compliance. While the symbol is
associated with the original
manufacturer or third-party laboratory,
that entity has no control over the
packaging being retested by someone
else.

In the NPRM, we proposed to revise
§ 178.3 to clarify that the required
marking must identify the person who
is certifying that the packaging meets
the applicable UN Standard. We further
proposed that, for continued
certification of the packaging through
periodic retesting, the mark must
identify the person who certifies the
packaging.

DGAC disagrees with the proposed
changes stating that they would have
the effect of replacing, in the UN
performance packaging marking, the
mark of the person who performed the
design qualification tests with the mark
of the person who performed the most
recent periodic retest. DGAC states that
“periodic retesting does not necessarily
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confirm compliance with all
requirements applicable to a UN design
type (e.g., requirements in §§ 178.504—
523).” Further, they state that:

[A] consequence of the proposed changes
is that the UN package marking for a given
design type would have to be changed at
least every year in the case of single or
composite packagings and every two years in
the case of combination packagings. It does
not appear that PHMSA has considered the
costs of changing these package markings at
this frequency in its regulatory evaluation. At
a minimum, such marking changes could
result in considerable administrative costs. In
addition, we question whether these changes
would provide a meaningful enhancement to
safety.

PHMSA’s intent has been that the
certification mark that is used on the
packaging is that of the person
manufacturing that packaging or testing
the packaging on behalf of the
manufacturer. If a packaging that passed
an original design qualification test by
one manufacturer is then made and
retested by another manufacturer, the
symbol or name of the manufacturer
doing the retesting should be on the
packaging. While the periodic retesting
requirements are less stringent in some
regards than the design qualification
tests, e.g., with respect to the vibration
test as detailed in § 178.608, when a
manufacturer or third party places the
UN marking on a packaging following
either a design qualification test or a
retest, that entity is certifying that the
packaging meets the UN requirements
for that packaging. PHMSA'’s intent with
respect to whose mark may be used at
what time is documented in penalty
action reports published on PHMSA'’s
Web site that indicate that it is a
violation to mark a packaging with the
symbol of a manufacturer or packaging
certifier other than the company that
actually manufactured or certified the
packaging.? Since this is a clarification
of the HMR, the administrative costs
will not change if the packaging testers
are already complying with the HMR.

For these reasons, PHMSA is adopting
the changes proposed regarding the
packaging certifier’s mark in this final
rule and is revising § 178.3 to clearly
indicate that the required marking must
identify the person who is certifying
that the packaging meets the applicable
UN Standard. Further, for continued
certification of the packaging through
periodic retesting, the marking must
identify the person who certifies that
the packaging continues to meet the
applicable UN standard.

1 See http://www.phmsa.dot.gov/staticfiles/
PHMSA/DownloadableFiles/Press % 20Releases/
2011%20Hazmat % 20Penalty%20Action %20

Report.pdf.

Test Reports

Regarding the packaging test reports,
the petitioner explained that the record
retention requirements indicate that the
test report must be maintained at each
location where the packaging is
manufactured and each location where
the design qualification tests are
conducted for as long as the packaging
is produced and for at least two years
thereafter. According to petitioner, often
the original manufacturer or third-party
laboratory is not aware that a packaging
is still being made. The petitioner
sought relief from the paperwork
burden.

In the NPRM we proposed to revise
§178.601(1), which specifies
recordkeeping requirements for testing
non-bulk packaging; § 178.801(1), which
specifies recordkeeping requirements
for testing IBCs; and § 178.955(i), which
specifies recordkeeping requirements
for testing large packagings to indicate
that records are maintained until the
next periodic retest.

DGAC opposes this change, stating
that:

PHMSA may alter the required frequency
based on an approval and, in the case of IBCs
and Large packagings, PHMSA may
substitute a quality control program for
required periodic retesting (see
§178.801(e)(2)). As such, the periodic retest
date is not a date certain, raising the question
of how the person who conducted the design
qualification tests can know the actual time
period for retaining records. If PHMSA
maintains the proposed record retention
requirements in some form, we recommend
the retention period be tied to the date of the
design qualification testing rather than the
date of periodic retesting.

When the required packaging retest
frequency is based on an approval and,
in the case of IBCs and Large
packagings, a quality control program is
substituted for required periodic
retesting, records would have to be
maintained predicated on the
specifications of each approval. We do
agree with DGAC that retest dates may
vary depending on a variety of factors
and, in this final rule, we are adding the
word “‘required” in conjunction with
“periodic retest” to clarify that records
of the retest must be kept only five years
after the HMR-required test is performed
successfully. Specifically, we are
revising the language proposed in the
NPRM in § 178.601(1), which specifies
recordkeeping requirements for testing
non-bulk packaging; § 178.801(1), which
specifies recordkeeping requirements
for testing IBCs; and § 178.955(i), which
specifies recordkeeping requirements
for testing large packagings, to indicate
that records are maintained until the
next required periodic retest is

successfully performed and a new test
report produced. In all other respects we
are amending the HMR as proposed in
the NPRM. In doing so, we are limiting
the document retention period for
persons conducting initial design testing
to five years beyond the next successful
required periodic retest. In addition, we
provide a chart to clearly identify the
retention requirements for test reports.

Clarification of Alcohol and Gasoline
Mixtures (P-1522)

In its petition (P—1522), Shell
Chemicals asked PHMSA to remove
from the HMT the listing for “Gasohol,
with not more than 10% ethanol.”” Shell
stated that the proper shipping names
for “Gasoline, includes gasoline mixed
with ethyl alcohol (ethanol), with not
more than 10% alcohol”” and “Ethanol
and gasoline mixture or Ethanol and
motor spirit mixture or Ethanol and
petrol mixture with more than 10%
ethanol,” provide the necessary entries
for accurate and specific descriptions of
these fuel blends. Consistent with the
removal of gasohol from the HMT, Shell
Chemicals asked that we remove
reference to gasohol in §§172.336(c)(4)
and 172.336(c)(5), which contain hazard
communication requirements for
compartmented cargo tanks, tank cars,
or cargo tanks containing these fuels.
These provisions were amended as the
result of a final rule issued on January
28, 2008 under Docket HM—218D (73 FR
4699) intended to help emergency
responders identify and respond to the
hazards unique to fuel blends with high
ethanol concentrations.

In the January 28, 2008 final rule, we
revised the entry for “Gasohol, gasoline
mixed with ethyl alcohol, with not more
than 20% alcohol” to limit the
applicability of the entry to gasoline
mixtures with not more than 10%
alcohol. In addition, we amended the
listing for Gasoline, to read “Gasoline,
includes gasoline mixed with ethyl
alcohol, with not more than 10%
alcohol.” At the time, Shell suggested
that we remove the entry “NA1203,
Gasohol” and revise the entry for
“Gasoline” to add a special provision
that specifically communicates to
shippers that the entry “Gasoline” may
be used for gasoline and ethanol blends
with not more than 10% ethanol for use
in spark ignition engines. While we
agreed then that Shell’s suggestion had
merit, we did not remove the entry
“Gasohol” in HM-218D. We did
however revise the entry “Gasoline” to
allow for that description to be used for
gasoline and ethanol blends with not
more than 10% ethanol.

We agree that the proper shipping
names for “Gasoline, includes gasoline
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mixed with ethyl alcohol, with not more
than 10% alcohol,” and ‘“‘Ethanol and
gasoline mixture or Ethanol and motor
spirit mixture or Ethanol and petrol
mixture with more than 10% ethanol,”
provide the necessary entries for
accurate and specific description of
these fuel blends. We also agree that the
proper shipping name for ““Alcohol,
n.o.s.” is not as specific as the listings
for Gasoline, including “gasoline mixed
with ethyl alcohol, with not more than
10% alcohol,” and “Ethanol and
gasoline mixture or Ethanol and motor
spirit mixture or Ethanol and petrol
mixture with more than 10% ethanol.”

Shell Chemicals also petitioned for
the removal of Special Provision 172
from Column 7 in association with all
packing groups for the Proper Shipping
Name ‘“UN1987, Alcohols, n.o.s.”
Special Provision 172 stated that “this
entry includes alcohol mixtures
containing up to 5% petroleum
products.” Shell contended that:

Canada does not permit the use of
‘UN1987, Alcohols, n.o.s.” for alcohol
mixtures containing up to 5% petroleum
products. A shipment originating in the
United States, destined for a customer in
Canada using the proper shipping name of
“UN1987, Alcohols, n.o.s.” must change the
placard and the proper shipping name and to
use the entry ‘'UN3475, Ethanol and Gasoline
mixture,” when the packaging is returned to
the United States. The use of both PSN
entries causes a lot of confusion.

For these reasons, Shell stated that these
blends should not be permitted to be
transported under the “UN 1987,
Alcohols, n.o.s.”; rather, “NA 1987,
Denatured alcohol,” and “UN 3475,
Ethanol and gasoline mixture or Ethanol
and motor spirit mixture or Ethanol and
petrol mixture,” are more appropriate
descriptions.

In the NPRM we retained Special
Provision 172 in association with
“Alcohols, n.o.s.” We indicated that,
while we agree that ‘“Denatured
alcohol” is a more accurate description,
this proper shipping name applies to
domestic shipments only and may not
be available to imported shipments of
alcohol mixtures containing up to 5%
petroleum products.

DGAG, in their comments, agrees with
Shell and states that:

[Iln North America, international
shipments of gasoline/ethanol mixtures are
predominately between the US and Canada
by either highway or rail. Canada does not
permit the use of UN1987 in the manner
permitted by Special Provision 172.
Shipments where UN1987 is used for
ethanol/gasoline mixtures face frustrations
when moving into Canada, requiring placards
to be changed to comply with Canadian
regulations.” DGAC states that the full range
of gasoline and ethanol concentrations is

covered by UN1203 and UN3475, making
Special Provision 172 unnecessary.

An alert issued by Transport Canada
contradicts these statements.2 That alert
was issued to respond to incidents
involving alcohol and petroleum
mixtures and states:

[Wlhen dealing with mixtures that contain
a high percentage of alcohol (example
ethanol) and a low percentage (maximum
5%) of petroleum products (example
gasoline), the following shipping name is to
be used: Alcohols, n.o.s., Class 3, UN1987,
(mixture of alcohol with a petroleum product
content up to 5%).

This is to ensure that these mixtures
are readily identifiable and refer
emergency responders to emergency
response guidance specifying use of
alcohol-resistant foam.

While PHMSA agrees that the full
range of gasoline and ethanol
concentrations can be covered by
UN1203 and UN3475, when the
regulations were changed to incorporate
UN3475 and the number of shipments
and types of gasoline/ethanol blends
increased, it was made readily apparent
by multiple stakeholders, including
industry, emergency responders, and
local, state and Federal government
entities, that there was a need for that
special provision. Also, removing
Special Provision 172 from the UN1987
entry as suggested by Shell and DGAC
leaves no HMT entry for a blend of
ethanol and gasoline that is not directly
intended for use in an internal
combustion engine and does not meet
PG 1II criteria. As such, in this final rule
we are amending the HMT by removing
the listing for “Gasohol, gasoline mixed
with ethyl alcohol, with not more than
10% alcohol.” We are also revising
§172.336 to remove all references to
‘““gasohol” and to add a table to more
clearly indicate hazard communication
requirements for compartmented cargo
tanks, tank cars, or cargo tanks
containing these fuels. While the
preamble of the NPRM indicated that
we were intending to retain Special
Provision 172, the regulatory text
showed that it was removed. This was
a typographical error on our part. In this
final rule we are retaining reference to
Special Provision 172 in the listings for
“Alcohols, n.o.s.”

Self-Reactive Solid Type F (P—1542)

In a petition (P-1542), the Association
of Hazmat Shippers (AHS) requested
that PHMSA amend the HMT to
reference § 173.151, exceptions for Class
4, in column 8A to provide the limited

2 hitp://www.tc.gc.ca/eng/tdg/newsletter-
spring2006-323.htm (Date modified: 3/6/2012)
(Date accessed: 9/12/2012).

quantity exception for Self-reactive
solid, Type F materials, consistent with
international regulations.

According to the petitioner, imports
of this material may be handled as
limited quantities, but domestic
shipments must be treated as fully
regulated hazardous materials. They
indicated that this situation has led to
confusion and frustration, particularly
upon reshipment of the same products
either in the United States or
internationally.

In the interest of international
harmonization and clarification, in the
NPRM we proposed to expand on the
AHS petition to authorize all eligible
self-reactive liquid and solid material as
limited quantities in accordance with
the type and quantity of substances
authorized in the UN Model
Regulations. AHS offered “‘strong
support for adoption into the rules of
general applicability of the changes
proposed for §173.151.”

In this final rule we authorize types
B through F non-temperature controlled
liquid and solid self-reactive materials
as limited quantities by amending the
listings in the HMT for Self-reactive
solids and Self-reactive liquids, Types B
through F, to add references in column
8(a) in the HMT to §173.151.

DOT-SP 9735, Dangerous Cargo
Manifest (DCM) Location (P-1556)

The International Vessel Operators
Dangerous Goods Association (IVODGA)
(formerly known as the International
Vessel Operators Hazardous Materials
Association, Inc.) submitted a petition
(P—1556) requesting that PHMSA revise
the requirements for where the DCM is
kept onboard when the vessel is docked
a United States port. Section 176.30(a)
requires the DCM be “kept in a
designated holder on or near the vessel’s
bridge.” According to IVODGA, when a
vessel is underway, the bridge is
occupied at all times and the DCM is
readily accessible; however, when a
vessel is docked in port during loading
and unloading operations, the bridge is
often left unattended and locked for
security purposes. Thus, the
requirement to keep the DCM on or near
the vessel’s bridge at all times is
contrary to the purpose of the DCM,
which should be readily available to
communicate to the crew and
emergency responders the presence and
nature of the hazardous materials on
board a vessel.

Given the impracticality of
maintaining the DCM on or near the
vessel’s bridge while the vessel is
docked in port, IVODGA requested that
PHMSA allow the DCM to be kept in a
place other than the bridge of the vessel.
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Hapag-Lloyd AG currently holds a
special permit (DOT-SP 9735) that
authorizes the DCM “to be retained in
a location other than on or near the
bridge” that subject vessels are in port.
The special permit requires the DCM to
be maintained either in the vessel’s
cargo office or another location
designated by the master of the vessel.
The special permit further requires the
DCM to be readily accessible to
emergency responders, and for a sign to
be placed in the designated holder on or
near the vessel’s bridge indicating the
location of the DCM while the vessel is
in port. During loading and discharging
operations, the vessel’s cargo office is
attended and a working copy of the
DCM is updated as hazardous materials
are loaded and discharged. This
working copy, therefore, would contain
the most complete and correct
information concerning hazardous
materials aboard the vessel at any time
during the loading/discharging process.
The cargo office would also be readily
accessible in an emergency, so the DCM
would be immediately available to first
responders.

We received only positive comments
on this proposal. Hapag-Lloyd
commented in support of the proposed
change. They wrote:

Hapag-Lloyd is the world’s fifth largest
liner shipping company, handling 5.5 million
containers each year, operating a fleet of
more than 135 containerships which have a
capacity exceeding 600,000 TEU (20-ft.
equivalent units), serving 130 countries
throughout Europe, Asia, the Americas, and
Africa. Since it was first issued in 1987,
Hapag-Lloyd, as holder of DOT-SP 9735, has
handled over one million dangerous goods
shipments without incidents related to the
terms of this exemption/special permit.

IVODGA welcomes the proposed
change and asks that PHMSA consider
a further minor revision to the proposed
language in § 176.30 (a) to include the
language: “The carrier may use the DCM
format found in the FAL Convention,
Form 7, as amended, for these
purposes.” As indicated in the
background section of this rule, such a
revision would be beyond the scope of
this rulemaking because the language
was not proposed in the NPRM and was,
therefore, not available for public
comment. If IVODGA believes that such
language should be incorporated in the
HMR, we encourage them to file a
petition for rulemaking in accordance
with § 106.95 including all information
(see § 106.100) needed to support a
petition.

We agree with the petitioner and the
commenters that the DCM should be
allowed to be in locations designated by
the master of the vessel besides “‘on or

near the bridge” while the vessel is
docked in a United States port while
cargo unloading, loading, or handling
operations are underway and the bridge
is unmanned. The location of the DCM
chosen by the master of the vessel must
be readily accessible to emergency
personnel in an emergency and
enforcement personnel for inspection
purposes. Allowing alternate locations
of the DCM while the vessel is docked
provides greater flexibility to the master
of the vessel without diminishing the
DCM requirements. For this reason, in
this final rule we are incorporating
DOT-SP 9735 into § 176.30 of the HMR
as proposed in the May 24, 2012 NPRM.

Smokeless Powder, Division 1.4C (P-
1559)

The Sporting Arms and Ammunition
Manufacturers Institute, Inc. (SAAMI),
in a petition (P-1559), requested that
PHMSA amend §173.171 to allow
Division 1.4C smokeless powder to be
reclassed as a Division 4.1 material.
Currently §173.171 allows smokeless
powder for small arms that has been
classed in Division 1.3C (Explosive) to
be reclassed for domestic transportation
as a Division 4.1 (Flammable Solid)
material for transportation by motor
vehicle, rail car, vessel, or cargo-only
aircraft, subject to certain conditions.

In a final rule published on January
14, 2009 under Dockets HM-215] and
HM-224D (74 FR 2199), PHMSA added
a new description to the HMT for
Powder, smokeless, Division 1.4C;
however, the rule did not extend the
allowance provided for Division 1.3C to
the Division 1.4C materials.

The petition seeks, with proper
examination and approval, to allow a
Division 1.4C material which, by
definition (see § 173.50), poses the
lesser safety risk when compared with
Division 1.3 explosives, to be reclassed
as a Division 4.1 material.

We believe that this petition has
merit, as Division 1.4 explosives pose
less of a hazard in transportation than
Division 1.3 explosives, which are
already allowed to move as Division 4.1
materials. In the NPRM we deviated
from the petition by proposing a
different net mass allowance for the
inner packaging for Division 1.4
materials than what is currently allowed
for Division 1.3 materials. The petition
asked that we amend §173.171(c) to
include Division 1.4 materials in the
exception allowed, which stipulates that
materials must be in combination
packagings with inner packaging not
exceeding 3.6 kg (8 pounds). Instead we
proposed to add a paragraph (d) that
stipulates that Division 1.4 materials
must be in combination packagings with

inner packagings not exceeding the net
mass that have been examined and
approved as required in § 173.56.

PHMSA received a comment from
SAAMI stating that they:

[Hlave studied this proposed change, and
find that the sole effect is to allow a
flammable solid which emanated from a
Division 1.4 classification to exceed the
current eight pound limit per inner package.
Unless a need for this change is
substantiated, we see no reason why the
flammable solid classification limit for inner
packages should be amended. Furthermore
this would be unenforceable in the field.

Our intent with the modification to
the SAAMI petition was to ensure that
the allowable net mass did not exceed
the net mass of the material that had
been examined and approved. Instead of
making the proposed modification, and
adding a new paragraph (d), in this final
rule, we are revising Special Provision
16 and §173.171 for clarification
purposes. Specifically, we are revising
the following:

e The wording of Special Provision
16 to read: “This description applies to
smokeless powder and other propellant
powders that are used as powder for
small arms that have been classed as
Division 1.3C or 1.4C and reclassed to
Division 4.1 in accordance with §173.56
and § 173.58 of this subchapter.” The
current wording of Special Provision 16
uses the term “solid” and,
consequently, narrows the application
to only smokeless powder or propellant
in powder form to be qualified for
reclassification as a Division 4.1
material. Also, by using the term
“propellant powders” we are ensuring
that powders that have hazard
properties different from “propellants”
are not reclassified as a Division 4.1
material.

e The introductory paragraph of
§173.171 to read: “Powders that have
been classed in Division 1.3 or Division
1.4C may be reclassed in Division 4.1,
for domestic transportation by motor
vehicle, rail car, vessel, or cargo-only
aircraft, subject to the following
conditions.”

e Section 173.171(a) to read:
“Powders that have been approved as
Division 1.3C or Division 1.4C may be
reclassed to Division 4.1 in accordance
with §§173.56 and 173.58 of this part,”
as we see no need to retest powders
already classed as 1.3C or 1.4C to be
tested again.

e Current paragraph (c) to read: “Only
combination packagings with inner
packagings not exceeding 3.6 kg (8
pounds) net mass and outer packaging
of UN 4G fiberboard boxes meeting the
Packing Group I standards are
authorized. Inner packagings must be
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arranged and protected so as to prevent
simultaneous ignition of the contents.
The complete package must be of the
same type that has been examined as
required in § 173.56 of this part.”

e Current paragraph (d) of §173.171
to read: “The net weight of smokeless
powder in any one box (one package)
must not exceed 7.3 kg (16 pounds).”

The changes in this final rule to
Special Provision 16 and §173.171 are
non-substantive and clarify existing
language.

III. Regulatory Analyses and Notices

A. Statutory/Legal Authority for This
Rulemaking

This final rule is published under
authority of Federal hazardous materials
transportation law (Federal hazmat law;
49 U.S.C. 5101 et seq.). Section 5103(b)
of Federal hazmat law authorizes the
Secretary of Transportation to prescribe
regulations for the safe transportation,
including security, of hazardous
materials in intrastate, interstate, and
foreign commerce. This final rule
amends the recordkeeping and
packaging marking requirements for
third-party labs and manufacturers to
assure the traceability of packaging;
removes the listing for “Gasohol,
gasoline mixed with ethyl alcohol, with
not more than 10% alcohol, NA1203”;
provides a limited quantity exception
for Division 4.1, Self-reactive solids and
Self-reactive liquids, Types B through F;
allows smokeless powder classified as a
Division 1.4C material to be reclassified
as a Division 4.1 material to relax the
regulatory requirements for these
materials without compromising safety;
and provides greater flexibility by
allowing the Dangerous Cargo Manifest
to be in locations designated by the
master of the vessel besides ““on or near
the vessel’s bridge” while the vessel is
in a United States port.

B. Executive Order 12866, Executive
Order 13563, Executive Order 13610,
and DOT Regulatory Policies and
Procedures

This final rule is not considered a
significant regulatory action under
section 3(f) Executive Order 12866 and,
therefore, was not reviewed by the
Office of Management and Budget
(OMB). The final rule is not considered
a significant rule under the Regulatory
Policies and Procedures order issued by
the U.S. Department of Transportation
(44 FR 11034).

In this final rule, we amend
miscellaneous provisions in the HMR to
clarify the provisions and to relax overly
burdensome requirements. PHMSA
anticipates the changes contained in

this rule will have economic benefits to
the regulated community. This final rule
is designed to increase the clarity of the
HMR, thereby increasing voluntary
compliance while reducing compliance
costs.

Executive Order 13610 (Identifying
and Reducing Regulatory Burdens)
reaffirming the goals of Executive Order
13563 (Improving Regulation and
Regulatory Review) issued January 18,
2011, and Executive Order 12866
(Regulatory Planning and Review)
issued September 30, 1993. Executive
Order 13610 directs agencies to
prioritize “those initiatives that will
produce significant quantifiable
monetary savings or significant
quantifiable reductions in paperwork
burdens while protecting public health,
welfare, safety, and our environment.”
Executive Order 13610 further instructs
agencies to give consideration to the
cumulative effects of their regulations,
including cumulative burdens, and
prioritize reforms that will significantly
reduce burdens.

Executive Order 13563 is
supplemental to and reaffirms the
principles, structures, and definitions
governing regulatory review that were
established in Executive Order 12866
Regulatory Planning and Review of
September 30, 1993. In addition,
Executive Order 13563 specifically
requires agencies to: (1) Involve the
public in the regulatory process; (2)
promote simplification and
harmonization through interagency
coordination; (3) identify and consider
regulatory approaches that reduce
burden and maintain flexibility; (4)
ensure the objectivity of any scientific
or technological information used to
support regulatory action; consider how
to best promote retrospective analysis to
modify, streamline, expand, or repeal
existing rules that are outmoded,
ineffective, insufficient, or excessively
burdensome.

In this final rule, PHMSA has
involved the public in the regulatory
process in a variety of ways.
Specifically, in this rulemaking PHMSA
is incorporating regulatory changes in
response to five petitions that have been
submitted by the public in accordance
with the Administrative Procedure Act
and PHMSA'’s rulemaking procedure
regulations, in 49 CFR 106.95.
Furthermore, the public was given the
opportunity to comment on the
proposed changes during the open
comment period. Key issues covered by
the petitions include requests from the
public to revise the packaging
requirements, clarify the HMR
pertaining to alcohol and gasoline
mixtures, and allow additional

exceptions for the classification of
smokeless powder used for small arms
ammunition.

C. Executive Order 13132

This final rule was analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This final rule
would preempt state, local and Indian
tribe requirements but does not propose
any regulation that has substantial
direct effects on the states, the
relationship between the national
government and the states, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The federal hazardous material
transportation law, 49 U.S.C. 5125(b)(1),
contains an express preemption
provision (49 U.S.C. 5125(b))
preempting state, local, and Indian tribe
requirements on certain covered
subjects. Covered subjects are:

(i) The designation, description, and
classification of hazardous materials;

(ii) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(iii) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, content, and
placement of those documents;

(iv) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous materials; or

(v) The design, manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container which is
represented, marked, certified, or sold
as qualified for use in the transport of
hazardous materials.

This final rule concerns the
classification, packaging, marking,
labeling, and handling of hazardous
materials, among other covered subjects.
This final rule would preempt any state,
local, or Indian tribe requirements
concerning these subjects unless the
non-Federal requirements are
“substantively the same” (see 49 CFR
107.202(d) as the Federal requirements.)

Federal hazardous materials
transportation law provides at 49 U.S.C.
5125(b)(2) that if PHMSA issues a
regulation concerning any of the
covered subjects, PHMSA must
determine and publish in the Federal
Register the effective date of Federal
preemption. That effective date may not
be earlier than the 90th day following
the date of issuance of the final rule and
not later than two years after the date of
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issuance. PHMSA proposes the effective
date of federal preemption be 90 days
from publication of this final rule in the
Federal Register.

D. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’’).
Because this final rule does not have
tribal implications and does not impose
substantial direct compliance costs on
Indian tribal governments, the funding
and consultation requirements of
Executive Order 13175 do not apply,
and a tribal summary impact statement
is not required.

E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines the rule is not expected to
have a significant impact on a
substantial number of small entities.
This final rule amends miscellaneous
provisions in the HMR to clarify
provisions based on petitions for
rulemaking. While maintaining safety, it
relaxes certain requirements that are
overly burdensome and provides clarity
where requested by the regulated
community. The changes are generally
intended to provide relief to shippers,
carriers, and packaging manufacturers,
including small entities.

Consideration of alternative proposals
for small businesses. The Regulatory
Flexibility Act directs agencies to
establish exceptions and differing
compliance standards for small
businesses, where it is possible to do so
and still meet the objectives of
applicable regulatory statutes. In the
case of hazardous materials
transportation, it is not possible to
establish exceptions or differing
standards and still accomplish our
safety objectives.

The changes shown herein are
generally intended to provide relief to
shippers, carriers, and packaging
manufactures and testers, including
small entities. The benefits are modest
and, therefore, this final rule will not
have a significant economic impact on
a substantial number of small entities,
though it will provide economic relief to
some small businesses. For example,
limiting the document retention period
for persons conducting initial design
testing of packagings to five years
beyond the next required periodic

retest, should reduce the paperwork
burden for some small businesses.

This final rule has been developed in
accordance with Executive Order 13272
(“Proper Consideration of Small Entities
in Agency Rulemaking”’) and DOT’s
procedures and policies to promote
compliance with the Regulatory
Flexibility Act to ensure that potential
impacts of draft rules on small entities
are properly considered.

F. Paperwork Reduction Act

PHMSA has an approved information
collections under OMB Control
Numbers 2137-0018 “Inspection and
Testing of Portable Tanks and
Intermediate Bulk Containers”, 2137—
0051 “Rulemaking, Special Permits, and
Preemption Requirements”, and 2137—
0572 “Testing Requirements for Non-
Bulk Packaging.” This final rule may
result in a decrease in the annual
burden and costs under this information
collection due to proposed changes to
incorporate provisions contained in
certain widely used or longstanding
special permits that have an established
safety record and a minimal decrease in
this information collection burden
because of a reduction in the record
retention period for non-bulk packages,
IBCs and large packagings. Under the
Paperwork Reduction Act of 1995, no
person is required to respond to an
information collection unless it has
been approved by OMB and displays a
valid OMB control number. Section
1320.8(d), title 5, Code of Federal
Regulations requires that PHMSA
provide interested members of the
public and affected agencies an
opportunity to comment on information
and recordkeeping requests.

This final rule identifies a revised
information collection request that
PHMSA will submit to OMB for
approval based on the requirements in
this final rule. PHMSA has developed
burden estimates to reflect changes in
this final rule. PHMSA estimates that
the information collection and
recordkeeping burden of this final rule
is as follows:

e OMB Control Nos. 2137-0018
(Inspection and Testing of Portable
Tanks and Intermediate Bulk
Containers) and 2137-0572 (Testing
Requirements for Non-Bulk Packaging.)
We anticipate a minimal decrease in
this information collection burden
because this rule establishes a finite
record retention period. Specifically,
§178.601(1), which specifies
recordkeeping requirements for testing
non-bulk packaging; § 178.801(1), which
specifies recordkeeping requirements
for testing IBCs; and § 178.955(i), which
specifies recordkeeping requirements

for testing large packagings are revised
to limit the document retention period
for persons conducting initial design
testing from an indefinite period to five
years beyond the next required periodic
retest.

¢ Office of Management and Budget
(OMB) Control Number 2137-0051;
Rulemaking and Special Permit
Petitions: We anticipate a minimal
decrease in this information collection
burden due to the elimination of the
application process for DOT-SP 9735.
Specifically, the holder of DOT-SP 9735
is no longer required to re-apply for a
Special Permit to place the DCM in
locations designated by the master of
the vessel besides “on or near the
bridge” while the vessel is docked in a
United States port while cargo
unloading, loading, or handling
operations are underway and the bridge
is unmanned.

G. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

H. Unfunded Mandates Reform Act

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$141,300,000 or more to either state,
local, or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

I. Environmental Assessment

The National Environmental Policy
Act, 42 U.S.C. 43214375, requires
federal agencies to analyze proposed
actions to determine whether the action
will have a significant impact on the
human environment. The Council on
Environmental Quality (CEQ)
regulations require federal agencies to
conduct an environmental review
considering: (1) The need for the
proposed action; (2) alternatives to the
proposed action; (3) probable
environmental impacts of the proposed
action and alternatives; and (4) the
agencies and persons consulted during
the consideration process.

Description of Action

Docket No. PHMSA-2011-0142 (HM-
219), Final Rule
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Transportation of hazardous materials
in commerce is subject to requirements
in the HMR, issued under authority of
Federal hazardous materials
transportation law, codified at 49 U.S.C.
5001 et seq. To facilitate the safe and
efficient transportation of hazardous
materials in international commerce, the
HMR provide that both domestic and
international shipments of hazardous
materials may be offered for
transportation and transported under
provisions of the international
regulations.

Adopted Amendments to the HMR

In this final rule, PHMSA is adopting
amendments to:

e Revise §178.3 to indicate that a
manufacturer or third-party laboratory
mark may not be used when continued
certification of a packaging is conducted
by someone other than the original
manufacturer or third-party testing
laboratory, unless specifically
authorized by the original manufacturer
or third-party testing laboratory. This
change will ensure that the mark used
is tied to the entity that was issued the
mark.

e Revise §§178.601(1), 178.801(1), and
178.955(i) to require that the test report
must be maintained at each location
where the packaging is manufactured
and each location where the design
qualification tests are conducted for the
duration of the certification plus five
years beyond the last certification,
instead of the current requirement that
it be maintained until the packaging is
no longer made.

¢ Revise the HMT by removing the
listing for ““Gasohol, gasoline mixed
with ethyl alcohol, with not more than
10% alcohol, NA1203,” and remove
reference to gasohol in §§172.336(c)(4)
and 172.336(c)(5). This change clarifies
the HMR and harmonizes the HMR with
international recommendations.

e Revise §172.101 to refer to
§173.151 to provide the limited
quantity exception for Division 4.1, Self-
reactive solids and Self-reactive liquids,
Types B through F, consistent with
international regulations.

o Allow smokeless powder classified
as a Division 1.4C material to be
reclassified as a Division 4.1 material to
relax the regulatory requirements for
these materials without compromising
safety.

¢ Allow the DCM to be in locations
designated by the master of the vessel
besides “on or near the vessel’s bridge”
while the vessel is docked in a United
States port to ensure that the DCM is
readily available to communicate the
presence and nature of the hazardous
materials on board a vessel. This

revision would provide greater
flexibility by allowing the document to
be maintained in either the vessel’s
cargo office or another location
designated by the master of the vessel.

Alternatives Considered

Alternative (1): Do nothing.

Our goal is to update, clarify and
provide relief from certain existing
regulatory requirements to promote
safer transportation practices, eliminate
unnecessary regulatory requirements,
finalize outstanding petitions for
rulemaking, and facilitate international
commerce. We rejected the do-nothing
alternative.

Alternative (2): Go forward with the
proposed amendments to the HMR in
the NPRM.

This is the selected alternative.

Environmental Consequences

Hazardous materials are substances
that may pose a threat to public safety
or the environment during
transportation because of their physical,
chemical, or nuclear properties. The
hazardous material regulatory system is
a risk management system that is
prevention oriented and focused on
identifying a safety hazard and reducing
the probability and quantity of a
hazardous material release. Hazardous
materials are categorized by hazard
analysis and experience into hazard
classes and packing groups. The
regulations require each shipper to
classify a material in accordance with
these hazard classes and packing
groups; the process of classifying a
hazardous material is itself a form of
hazard analysis. Further, the regulations
require the shipper to communicate the
material’s hazards through use of the
hazard class, packing group, and proper
shipping name on the shipping paper
and the use of labels on packages and
placards on transport vehicles. Thus,
the shipping paper, labels, and placards
communicate the most significant
findings of the shipper’s hazard
analysis. A hazardous material is
assigned to one of three packing groups
based upon its degree of hazard, from a
high hazard, Packing Group I to a low
hazard, Packing Group III. The quality,
damage resistance, and performance
standards of the packaging in each
packing group are appropriate for the
hazards of the material transported.

Under the HMR, hazardous materials
are transported by aircraft, vessel, rail,
and highway. The potential for
environmental damage or contamination
exists when packages of hazardous
materials are involved in accidents or en
route incidents resulting from cargo
shifts, valve failures, packaging failures,

loading, unloading, collisions, handling
problems, or deliberate sabotage. The
release of hazardous materials can cause
the loss of ecological resources (e.g.
wildlife habitats) and the contamination
of air, aquatic environments, and soil.
Contamination of soil can lead to the
contamination of ground water. For the
most part, the adverse environmental
impacts associated with releases of most
hazardous materials are short term
impacts that can be reduced or
eliminated through prompt clean up
and decontamination of the accident
scene.

When developing potential regulatory
requirements, PHMSA evaluates those
requirements to consider the
environmental impact of each
amendment. Specifically, PHMSA
evaluates the: (1) Risk of release and
resulting environmental impact; (2) risk
to human safety, including any risk to
first responders; (3) longevity of the
packaging; and (4) if the proposed
regulation would be carried out in a
defined geographic area, the resources,
especially any sensitive areas, and how
they could be impacted by any proposed
regulations. The adopted packaging
changes would establish greater
accountability for certifying packagings,
reduce paperwork for the affected
packaging testing agencies, and
potentially reduce packaging failures
that result in hazardous materials
incidents. The amendments that
harmonize the HMR with international
standards and recommendations are
intended to enhance the safety of
international hazardous materials
transportation through an increased
level of industry compliance, the
smooth flow of hazardous materials
from their points of origin to their
points of destination, and effective
emergency response in the event of a
hazardous materials incident. The
revision regarding where the DCM is
keep when a vessel is in a U.S. port
should help to expedite a response to an
emergency and reduce the
environmental impact to a hazardous
materials spill.

Conclusion

PHMSA is making miscellaneous
amendments to the HMR in response to
petitions for rulemaking. The
amendments adopted in this final rule
are intended to update, clarify, or
provide relief from certain existing
regulatory requirements to promote
safer transportation practices; eliminate
unnecessary regulatory requirements;
finalize outstanding petitions for
rulemaking; facilitate international
commerce; and, in general, make the
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requirements easier to understand and
follow.

While the net environmental impact
of this rule will be positive, we believe
there will be no significant
environmental impacts associated with
this final rule.

J. Privacy Act.

Anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
www.gpo.gov/fdsvs/pkg/FR-2000-04-11/

pdf/00-8505.pdf.

K. Executive Order 13609 International
Trade Analysis

Under E.O. 13609, agencies must
consider whether the impacts associated
with significant variations between
domestic and international regulatory
approaches are unnecessary or may
impair the ability of American business
to export and compete internationally.
In meeting shared challenges involving
health, safety, labor, security,
environmental, and other issues,
international regulatory cooperation can
identify approaches that are at least as
protective as those that are or would be
adopted in the absence of such
cooperation. International regulatory
cooperation can also reduce, eliminate,
or prevent unnecessary differences in
regulatory requirements.

Similarly, the Trade Agreements Act
of 1979 (Pub. L. 96-39), as amended by
the Uruguay Round Agreements Act
(Pub. L. 103-465), prohibits Federal
agencies from establishing any

standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. For purposes of these
requirements, Federal agencies may
participate in the establishment of
international standards, provided that
the standards have a legitimate domestic
objective, such as providing for safety,
and do not operate to exclude imports
that meet this objective. The statute also
requires consideration of international
standards and, where appropriate, that
they be the basis for U.S. standards.
PHMSA participates in the
establishment of international standards
in order to protect the safety of the
American public, and we have assessed
the effects of the final rule to ensure that
it does not cause unnecessary obstacles
to foreign trade. In this final rule,
PHMSA is revising the HMR to align
with international standards by:
removing reference to “gasohol”;
providing a limited quantity exception
for Division 4.1, Self-reactive solids and
Self-reactive liquids, Types B through F;
and allowing smokeless powder
classified as a Division 1.4C material to
be reclassified as a Division 4.1
material. These amendments are
intended to enhance the safety of
international hazardous materials
transportation through an increased
level of industry compliance, ensure the
smooth flow of hazardous materials
from their points of origin to their
points of destination, and facilitate
effective emergency response in the
event of a hazardous materials incident.
Accordingly, this rulemaking is
consistent with E.O. 13609 and
PHMSA'’s obligations under the Trade
Agreement Act, as amended.

List of Subjects

49 CFR Part 172

Education, Hazardous materials
transportation, Hazardous waste,

Labeling, Markings, Packaging and
containers, Reporting and recordkeeping
requirements.

49 CFR Part 173

Hazardous materials transportation,
Training, Packaging and containers,
Reporting and recordkeeping
requirements.

49 CFR Part 176

Hazardous materials transportation,
Maritime carriers, Reporting and
recordkeeping requirements.

49 CFR Part 178

Hazardous materials transportation,
Incorporation by reference, Motor
vehicle safety, Packaging and
containers, Reporting and recordkeeping
requirements.

In consideration of the foregoing, we
are amending 49 CFR Chapter I as
follows:

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

m 1. The authority citation for Part 172
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
1.53.

m 2.In §172.101, The Hazardous
Materials Table is amended by removing
and revising entries, in the appropriate
alphabetical sequence as follows.

§172.101 Purpose and use of hazardous
materials table.

* * * * *


http://www.gpo.gov/fdsys/pkg/FR-2000-04-11/pdf/00-8505.pdf
http://www.gpo.gov/fdsys/pkg/FR-2000-04-11/pdf/00-8505.pdf
http://www.gpo.gov/fdsys/pkg/FR-2000-04-11/pdf/00-8505.pdf
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* * * * *

m 3.In §172.102, in paragraph (c)(1),
Special provision 16 is revised to read
as follows:

§172.102 Special provisions

Code/Special Provisions

* * * * *

16 This description applies to
smokeless powder and other propellant
powders that are used as powder for
small arms and have been classed as
Division 1.3C and 1.4C and reclassed to

m 4.In §172.336, paragraph (c) is
revised to read as follows:

§172.336 Identification numbers; special
provisions.
* * * * *

(c) Identification Numbers are not

* * * * *
Division 4.1 in accordance with § 173.56 required:
(C) * % % .
and § 173.58 of this subchapter.
(1) ALK * * * * *
Packaging: When: Then the alternative marking requirement is:

(1) On the ends of portable tanks, cargo tanks,
or tank cars.

(2) On cargo tanks

(3) On cargo tanks

(4) On nurse tanks

(5) On cargo tanks, including compartmented
cargo tanks, or tank cars.

They have more than one compartment and
hazardous materials with different identifica-
tion numbers are being transported therein.

They contain only gasoline

They contain only fuel oil

They meet the provisions of §173.315(m) of
this subchapter.

They contain more than one petroleum dis-
tillate fuel.

The identification numbers on the sides of the
tank are displayed in the same sequence
as the compartments containing the mate-
rials they identify.

The tank is marked “Gasoline” on each side
and rear in letters no less than 50 mm (2
inches) high, or is placarded in accordance
with § 172.542(c).

The cargo tank is marked “Fuel Oil” on each
side and rear in letters no less than 50 mm
(2 inches) high, or is placarded in accord-
ance with § 172.544(c).

N/A

The identification number for the liquid petro-
leum distillate fuel having the lowest flash
point is displayed. If the cargo tank also
contains gasoline and alcohol fuel blends
consisting of more than 10% ethanol the
identification number “3475” or “1987,” as
appropriate, must also be displayed.

* * * * *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

m 5. The authority citation for Part 173
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
1.53.

m 6.In §173.171, the introductory text
and paragraphs (a), (c) and (d) are
revised to read as follows:

§173.171
arms.

Powders that have been classed in
Division 1.3 or Division 1.4 may be
reclassed in Division 4.1, for domestic
transportation by motor vehicle, rail car,
vessel, or cargo-only aircraft, subject to
the following conditions:

(a) Powders that have been approved
as Division 1.3C or Division 1.4C may
be reclassed to Division 4.1 in
accordance with §§173.56 and 173.58 of
this part.

* * * * *

(c) Only combination packagings with
inner packagings not exceeding 3.6 kg (8
pounds) net mass and outer packaging
of UN 4G fiberboard boxes meeting the
Packing Group I standards are
authorized. Inner packagings must be

Smokeless powder for small

arranged and protected so as to prevent
simultaneous ignition of the contents.
The complete package must be of the
same type that has been examined as
required in § 173.56 of this part.

(d) The net weight of smokeless
powder in any one box (one package)
must not exceed 7.3 kg (16 pounds).

* * * * *

PART 176—CARRIAGE BY VESSEL

m 7. The authority citation for Part 176
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
1.53.

m 8.In § 176.30, paragraph (a)
introductory text is revised to read as
follows:

§176.30 Dangerous cargo manifest.

(a) The carrier, its agents, and any
person designated for this purpose by
the carrier or agents must prepare a
dangerous cargo manifest, list, or
stowage plan. This document may not
include a material that is not subject to
the requirements of the Hazardous
Material Regulations (49 CFR parts 171
through 180) or the International
Maritime Dangerous Goods Code (IMDG
Code) (IBR, see §171.7 of this
subchapter). This document must be
kept on or near the vessel’s bridge,

except when the vessel is docked in a
United States port. When the vessel is
docked in a United States port, this
document may be kept in the vessel’s
cargo office or another location
designated by the master of the vessel
provided that a sign is placed beside the
designated holder on or near the vessel’s
bridge indicating the location of the
dangerous cargo manifest, list, or
stowage plan. This document must
always be in a location that is readily
accessible to emergency response and
enforcement personnel. It must contain
the following information:

* * * * *

PART 178—SPECIFICATIONS FOR
PACKAGINGS

m 9. The authority citation for Part 176
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
1.53.

m 10.In § 178.3, paragraph (a)(2) is
revised to read as follows:

§178.3 Marking of packaging.

(a) * * *

(2) Unless otherwise specified in this
part, the name and address or symbol of
the packaging manufacturer or the
person certifying compliance with a UN
standard. Symbols, if used, must be
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registered with the Associate
Administrator. Unless authorized in
writing by the holder of the symbol,
symbols must represent either the
packaging manufacturer or the approval
agency responsible for providing the
most recent certification for the
packaging through design certification
testing or periodic retesting, as

applicable. Duplicative symbols are not
authorized.

m 11.In § 178.601, paragraph (1) is
revised to read as follows:
§178.601 General requirements.

* * * * *

(1) Record retention. Following each
design qualification test and each

periodic retest on a packaging, a test
report must be prepared. The test report
must be maintained as follows:

(1) The test report must be maintained
at each location where the packaging is
manufactured, certified, and a design
qualification test or periodic retest is
conducted. The test report must be
maintained as follows:

Responsible party

Duration

Person manufacturing the packaging

Person performing design testing ..........ccccceee...

Person performing periodic retesting

and five years thereafter.

duced.

As long as manufactured and two years thereafter.
Until next required periodic retest is successfully performed, a new test report produced,

Until next required periodic retest is successfully performed and a new test report pro-

(2) The test report must be made
available to a user of a packaging or a
representative of the Department upon
request. The test report, at a minimum,
must contain the following information:

(i) Name and address of test facility;

(ii) Name and address of applicant
(where appropriate);

(iii) A unique test report
identification;

(iv) Date of the test report;

(v) Manufacturer of the packaging;

(vi) Description of the packaging
design type (e.g. dimensions, materials,

closures, thickness, etc.), including
methods of manufacture (e.g. blow
molding) and which may include
drawing(s) and/or photograph(s);

(vii) Maximum capacity;

(viii) Characteristics of test contents,
e.g. viscosity and relative density for
liquids and particle size for solids;

(ix) Test descriptions and results; and

(x) Signed with the name and title of
signatory.

m 12.In §178.801, paragraph (1) is
revised to read as follows:

§178.801 General requirements.

* * * * *

(1) Record retention. (1)(i) The person
who certifies an IBC design type must
keep records of design qualification
tests for each IBC design type and for
each periodic design requalification as
specified in this part. These records
must be maintained at each location
where the IBC is manufactured and at
each location where design qualification
and periodic design requalification
testing is performed. The test report
must be maintained as follows:

Responsible party

Duration

Person manufacturing the packaging

Person performing design testing ..........c..........

Person performing periodic retesting

and five years thereafter.

duced.

As long as manufactured and two years thereafter.
Until next required periodic retest is successfully performed, a new test report produced,

Until next required periodic retest are successfully performed and a new test report pro-

(ii) These records must include the
following information: name and
address of test facility; name and
address of the person certifying the IBC;
a unique test report identification; date
of test report; manufacturer of the IBGC;
description of the IBC design type (e.g.,
dimensions, materials, closures,
thickness, representative service
equipment, etc.); maximum IBC
capacity; characteristics of test contents;
test descriptions and results (including
drop heights, hydrostatic pressures, tear

propagation length, etc.). Each test
report must be signed with the name of
the person conducting the test, and
name of the person responsible for
testing.

(2) The person who certifies each IBC
must make all records of design
qualification tests and periodic design
requalification tests available for
inspection by a representative of the
Department upon request.

m 13.In §178.955, paragraph (i) is
revised to read as follows:

§178.955 General requirements
* * * * *

(i) Record retention. (1) Following
each design qualification test and each
periodic retest on a Large Packaging, a
test report must be prepared. The test
report must be maintained at each
location where the Large Packaging is
manufactured and each location where
the design qualification tests are
conducted. The test report must be
maintained as follows:

Responsible party

Duration

Person manufacturing the packaging

Person performing design testing ...........cccc.c...

Person performing periodic retesting

and five years thereafter.

duced.

As long as manufactured and two years thereafter.
Until next required periodic retest is successfully performed, a new test report produced,

Until next required periodic retest is successfully performed and a new test report pro-

(2) The test report must be made
available to a user of a Large Packaging

or a representative of the Department of
Transportation upon request. The test

report, at a minimum, must contain the
following information:
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(i) Name and address of test facility;

(ii) Name and address of applicant
(where appropriate);

(iii) A unique test report
identification;

(iv) Date of the test report;

(v) Manufacturer of the packaging;

(vi) Description of the packaging
design type (e.g., dimensions, materials,
closures, thickness, etc.), including
methods of manufacture (e.g., blow

molding) and which may include
drawing(s) and/or photograph(s);

(vii) Maximum capacity;

(viii) Characteristics of test contents,
e.g., viscosity and relative density for
liquids and particle size for solids;

(ix) Mathematical calculations
performed to conduct and document
testing (for example, drop height, test
capacity, outage requirements, etc.);

(x) Test descriptions and results; and

(xi) Signature with the name and title
of signatory.

Issued in Washington, DC on February 19,
2013 under authority delegated in 49 CFR
part 106.

Cynthia L. Quarterman

Administrator, Pipeline and Hazardous
Materials Safety Administration.

[FR Doc. 2013-04197 Filed 3-6-13; 8:45 am]
BILLING CODE 4910-60-P
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DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket No. EERE-2010-BT-NOA-0067]
RIN 1904—-AC52

Energy Conservation Standards for
Set-Top Boxes: Availability of Initial
Analysis

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of data availability
(NODA).

SUMMARY: The U.S. Department of
Energy (DOE) has completed an initial
analysis that estimates the potential
economic impacts and energy savings
that could result from promulgating a
regulatory energy conservation standard
for set-top boxes. At this time, DOE is
not proposing any energy conservation
standard for set-top boxes. However, it
is publishing this initial analysis so
stakeholders can review the analysis’s
output and the underlining assumptions
and calculations that might ultimately
support a proposed standard. DOE
encourages stakeholders to provide any
additional data or information that may
improve the analysis. The analysis is
now publically available at: http://
wwwl.eere.energy.gov/buildings/
appliance standards/rulemaking.aspx/
ruleid/33.

ADDRESSES: The docket, EERE-20111—
BT-NOA-0067, is available for review
at www.regulations.gov, including
Federal Register notices, comments,
and other supporting documents/
materials. All documents in the docket
are listed in the www.regulations.gov
index. However, not all documents
listed in the index may be publicly
available, such as information that is
exempt from public disclosure.

A link to the docket web page can be
found at: http://www.regulations.gov/
#!docketDetail,D=EERE-2011-BT-NOA-
0067. The regulations.gov web page
contains instructions on how to access

all documents in the docket, including
public comments.

For further information on how to
review the docket, contact Ms. Brenda
Edwards at (202) 586—2945 or by email:
Brenda.Edwards@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeremy Dommu, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—9870. Email: set-
top@ee.doe.gov.

Ms. Celia Sher, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 287-6122. Email:
Celia.Sher@hg.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. History of Energy Conservation Standards
Rulemaking for Set-Top Boxes
II. Current Status
III. Summary of the Analyses Performed by
DOE
A. Engineering Analysis
B. Manufacturer Impact Analysis
C. Life-Cycle Cost and Payback Period
Analyses
D. National Impact Analysis

I. History of Energy Conservation
Standards Rulemaking for Set-Top
Boxes

Under the authority established in
Title III, Part B* of the Energy Policy
and Conservation Act of 1975, as
amended, (EPCA or the Act),2 Public
Law 94-163 (42 U.S.C. 6291-6309, as
codified), DOE published a notice of
proposed determination that tentatively
determined that set-top boxes and
network equipment qualify as a covered
product because classifying products of
such type as a covered product is
necessary or appropriate to carry out the
purposes of EPCA, and the average U.S.
household energy use for set-top boxes
and network equipment is likely to
exceed 100 kilowatt-hours (kWh) per
year. 76 FR 34914 (June 15, 2011).

DOE then prepared a document titled
“Rulemaking Overview and Preliminary

1For editorial reasons, upon codification in the

U.S. Code, Part B was redesignated Part A.

2 All references to EPCA in this document refer
to the statute as amended through the American
Energy Manufacturing Technical Corrections Act
(AEMTCA), Public Law 112-210 (Dec. 18, 2012).

Market and Technical Assessment:
Energy Efficiency Program for Consumer
Products: Set-Top Boxes and Network
Equipment” (Rulemaking Overview),
which describes an initial market and
technical analysis as well as the
procedural and analytical approaches
DOE anticipates using to evaluate
potential energy conservation standards
for set-top boxes.3

DOE also published a Request for
Information (RFI) on December 16,
2011, requesting feedback from
interested parties on several topics
related to test procedures and potential
energy conservation standards for set-
top boxes. 76 FR 78174.

DOE held a public meeting on January
26, 2012, at which it described the
various analyses DOE would conduct as
part of the rulemaking, such as the
engineering analysis, the manufacturer
impact analysis (MIA), the life-cycle
cost (LCC) and payback period (PBP)
analyses, and the national impact
analysis (NIA). DOE also discussed
questions raised in the RFI and solicited
feedback from stakeholders.
Representatives for manufacturers, trade
associations, environmental and energy
efficiency advocates, and other
interested parties attended the meeting.*
Comments received since publication of
the Rulemaking Overview and RFI have
helped DOE identify and resolve issues
related to the initial analyses.

In May 2012, DOE received a request
from set-top box manufacturers, video
programming distributors, and energy
efficiency advocates to suspend its
rulemaking activities to allow these
stakeholders time to negotiate a non-
regulatory agreement to improve the
efficiency of set-top boxes in lieu of a
federal regulatory standard.> These
stakeholders cited several reasons why
a non-regulatory agreement is preferable
to a federal standard, including the
ability to have an agreement come into
effect sooner, the additional savings
born of updating set-top boxes already
in the field via software downloads, and

3This document is available at: http://
www.regulations.gov/#!docketDetail:D=EERE-2011-
BT-NOA-0067.

4 Supporting documents from this public meeting,
including presentation slides and meeting
transcript, are available at: http://
www.regulations.gov/#!docketDetail:D=EERE-2011-
BT-NOA-0067.

5Ex Parte communication between DOE and
stakeholders available at: http://
www.regulations.gov/#!documentDetail:D=EERE-
2011-BT-NOA-0067-0037.
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the flexibility this industry requires
given the rapid cycles of innovation and
the complexity of networks. Following
this meeting, DOE suspended the
issuance of a proposed rule for an
energy conservation standard or test
procedure until after October 1, 2012 to
allow industry representatives and
energy efficiency advocates time to
negotiate a non-regulatory agreement to
improve the energy efficiency of set-top
boxes.

During this time, DOE continued
testing and evaluating the energy
efficiency of set-top boxes in support of
developing a DOE test procedure.
Though DOE suspended the issuance of
any new proposal, DOE continued
developing an analysis in preparation
for a regulatory standard in the event a
non-regulatory agreement could not be
reached or to cover any class of set-top
boxes not covered by a non-regulatory
agreement.

Despite the participants’ best efforts to
negotiate a non-regulatory agreement,
these talks ultimately did not produce
an agreement that was supported by all
parties, and the negotiations were
terminated.® Following the negotiations
with energy efficiency advocacy groups,
industry representatives signed and
announced an agreement amongst
themselves to improve the efficiency of
set-top boxes. The five-year industry
agreement, signed on December 6, 2012
between 15 video programming
distributors and set-top box
manufacturers, went into effect on
January 1, 2013.7 DOE has since moved
forward with the regulatory process. On
January 23, 2013, DOE published a
notice of proposed rulemaking (NOPR)
for a set-top box test procedure. 78 FR
5075.

II. Current Status

The analysis tools described in this
NODA were developed to support a
potential energy conservation standard
for set-top boxes. DOE’s primary goal is
to improve the efficiency of consumer
products, which result in significant
national energy savings, consumer
utility bill savings, and greenhouse gas
emission reductions. DOE recognizes
that there are multiple paths forward to
reach this goal. At this time, DOE
intends to move forward with its
traditional regulatory rulemaking
activities to develop an energy

6 See Joint Letter to Secretary Chu, signed
November 1, 2012, available at: http://
www.regulations.gov/#!documentDetail:D=EERE-
2011-BT-NOA-0067-0041.

7 Full text of the industry voluntary agreement is
available at: http://www.ce.org/CorporateSite/
media/ce_news/FINAL-PUBLIC-VOLUNTARY-
AGREEMENT-%2812-6-2012%29.pdf.

conservation standard for set-top boxes.
The initial analysis presented in today’s
notice is a step in this process.
However, as part of the regulatory
impact analysis performed for a NOPR
proposing an energy conservation
standard, DOE will consider any non-
regulatory agreement reached between
all stakeholders as an alternative to a
regulatory standard.

At this time, DOE is not proposing
any energy conservation standards for
set-top boxes, and is therefore not
requesting comments on any proposal at
this time. If DOE issues a NOPR
proposing new energy conservation
standards, stakeholders will have an
opportunity to provide statements on
the record at a public meeting and to
also submit written comments. DOE
may revise the analysis presented in
today’s NODA based on any new or
updated information or data it obtains
between now and the publication of any
future NOPR proposing energy
conservation standards for set-top
boxes. DOE encourages stakeholders to
provide any additional data or
information that may improve the
analysis.

III. Summary of the Analyses
Performed by DOE

DOE conducted initial analyses of set-
top boxes in the following areas: (1)
Engineering; (2) manufacturer impacts;
(3) life-cycle cost and payback period;
and (4) national impacts. The tools used
in preparing these analyses
(engineering, life-cycle cost, national
impacts, and manufacturer impacts
spreadsheets) and their respective
results are available at: http://
wwwl.eere.energy.gov/buildings/
appliance standards/rulemaking.aspx/
ruleid/338. Each individual spreadsheet
includes an introduction describing the
various inputs and outputs to the
analysis, as well as operation
instructions. A brief description of each
of these 4 analysis tools is provided
below. If DOE proposes an energy
conservation standard for set-top boxes,
then DOE will also publish a Technical
Support Document (TSD), which will
contain a detailed written account of the
analyses performed.

A. Engineering Analysis

The engineering analysis establishes
the relationship between the cost and
efficiency levels of set-top boxes. This
relationship serves as the basis for cost-
benefit calculations performed in the
other three analysis tools for individual

8 These spreadsheets are also available on the

rulemaking docket at http://www.regulations.gov/
#!docketDetail:D=EERE-2011-BT-NOA-0067.

consumers, manufacturers, and the
Nation.

As a first step in the engineering
analysis, DOE established 17 potential
set-top box groupings based on a
characterization of the relevant set-top
box markets. For each of these
groupings, DOE identified existing
technology options, including prototype
designs that could improve the energy
efficiency of set-top boxes. DOE then
reviewed each technology option to
decide whether it is technologically
feasible; is practicable to manufacture,
install, and service; would adversely
affect product utility or product
availability; or would have adverse
impacts on health and safety. The
engineering analysis identifies
representative baseline products, which
is the starting point for analyzing
technologies that provide energy
efficiency improvements. ‘“‘Baseline
product” refers to a model or models
having features and technologies
typically found in minimally-efficient
products currently available on the
market. DOE modeled the power
consumption of baseline products in on
and sleep modes of operation by system
level components (e.g., tuners, hard
disk, processor, power supply, etc.).
DOE then identified design options to
improve the efficiency of STBs and
considered these options in the analysis
as candidate standard levels (CSLs).
DOE estimated the manufacturer
production costs for the baseline and
each of the three CSLs. The
manufacturer production costs were
derived from product teardowns, using
more efficient components and
modeling efficiency savings from power
scaling when components are not in
use. The main outputs of the
engineering analysis are the
manufacturer production costs
(including material, labor, and
overhead) and power consumption in
each mode of operation at the baseline
and each of 3 CSLs for all 17 possible
groupings of set-top boxes.

B. Manufacturer Impact Analysis

For the MIA, DOE used the
Government Regulatory Impact Model
(GRIM) to assess the economic impact of
potential standards on set-top box
manufacturers and multichannel video
programming distributors. DOE
developed key industry average
financial parameters for the GRIM using
publicly available data from corporate
annual reports along with information
received through confidential
interviews with manufacturers and
industry representatives. Additionally,
DOE used this and other publicly
available information to estimate and
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account for the aggregate industry
investment in research and
development required to produce
compliant products at each efficiency
level.

The GRIM uses this information in
conjunction with inputs from other
analyses including manufacturer
production costs from the engineering
analysis, and shipments and price
trends from the NIA to model industry
annual cash flows from the base year
through the end of the analysis period.
The primary quantitative output of this
model is the industry net present value
(INPV), which DOE calculates as the
sum of industry cash flows, discounted
to the present day using industry
specific weighted average costs of
capital.

Standards can affect INPV in several
ways including increasing the cost of
production and impacting manufacturer
markups, as well as requiring upfront
investments in manufacturing capital
and product development. Under
potential standards for set-top boxes,
DOE expects that manufacturers and
video programming distributors may
lose a portion of the INPV, which is
calculated as the difference between
INPV in the base-case (absent new
energy conservation standards) and in
the standards-case (with new energy
conservation standards in effect). DOE
examines a range of possible impacts on
industry by modeling scenarios with
various standard levels and pricing
strategies.

In addition to INPV, the MIA also
calculates the manufacturer markups,
which are applied to the engineering
cost estimates to arrive at the
manufacturer selling price. For
efficiency levels that require extensive
software development, DOE calibrated
the manufacturer markups to allow for
the recovery of this upfront cost by
amortizing the investment over the units
shipped in the first three years of the
analysis period. Due to the complexities
of video programming distributor
pricing models, DOE simplified its
assumption regarding markups from the
video programming distributor to the
consumer by assuming that the
incremental cost of a more efficient set-
top box is directly passed on to the
consumer. The resulting selling prices
are then used in the LCC and PBP
analyses, as well as in the NIA.

C. Life-Cycle Cost and Payback Period
Analyses

The LCC and PBP analyses determine
the economic impact of potential
standards on individual consumers. The
LCC is the total cost of purchasing,
installing and operating a set-top box

over the course of its lifetime. The LCC
analysis compares the LCC of a set-top
box designed to meet possible energy
conservation standards with the LCC of
a set-top box likely to be installed in the
absence of standards. DOE determines
LCCs by considering: (1) Total installed
cost to the consumer (which consists of
manufacturer selling price, distribution
chain markups, and sales taxes); (2) the
range of annual energy consumption of
set-top boxes that meet each of the
efficiency levels considered as they are
used in the field; (3) the operating cost
of set-top boxes (e.g., energy cost); (4)
set-top box lifetime; and (5) a discount
rate that reflects the real consumer cost
of capital and puts the LCC in present-
value terms. The PBP represents the
number of years needed to recover the
increase in purchase price of higher-
efficiency set-top boxes through savings
in the operating cost. PBP is calculated
by dividing the incremental increase in
installed cost of the higher efficiency
product, compared to the baseline
product, by the annual savings in
operating costs.

For set-top boxes, DOE determined
the range in annual energy consumption
using outputs from the engineering
analysis (power consumption at each
efficiency level) and from a
representative field-metered sample of
television usage (both live broadcast and
DVR viewing). Total installed costs at
each CSL are outputs from the MIA.
Recognizing that several inputs to the
determination of consumer LCC and
PBP are either variable or uncertain
(e.g., annual energy consumption,
product lifetime, electricity price,
discount rate), DOE conducts the LCC
and PBP analysis by modeling both the
uncertainty and variability in the inputs
using Monte Carlo simulation and
probability distributions.

The primary outputs of the LCC and
PBP analyses are: (1) Average LCCs; (2)
median PBPs; and (3) the percentage of
households that experience a net
benefit, have no impact, or have a net
cost for each potential set-top box
grouping and efficiency level. The
average annual energy consumption
derived in the LCC analysis is used as
an input in the NIA.

D. National Impact Analysis

The NIA estimates the national energy
savings (NES) and the net present value
(NPV) of total consumer costs and
savings expected to result from potential
new standards at each CSL. DOE
calculated NES and NPV for each CSL
as the difference between a base-case
forecast (without new standards) and
the standards-case forecast (with
standards). Cumulative energy savings

are the sum of the annual NES
determined for the lifetime of set-top
boxes shipped during the analysis
period. Energy savings include the full-
fuel cycle energy savings (i.e., the
energy needed to extract, process, and
deliver primary fuel sources such as
coal and natural gas, and the conversion
and distribution losses of generating
electricity from those fuel sources). The
NPV is the sum over time of the
discounted net savings each year, which
consists of the difference between total
operating cost savings and increases in
total installed costs. NPV results are
reported for discount rates of 3%, 5%,
and 7%.

To calculate the NES and NPV, DOE
projected future shipments and
efficiency distributions (for each CSL)
for each potential set-top box grouping.
DOE recognizes the uncertainty in
projecting shipments and efficiency
distributions, and as a result the NIA
includes several different scenarios for
each. Other inputs to the NIA include
the estimated set-top box lifetime used
in the LCC analysis, manufacturer
selling prices from the MIA, and average
annual energy consumption from the
LCC.

The purpose of this NODA is to notify
industry, manufacturers, consumer
groups, efficiency advocates,
government agencies, and other
stakeholders of the publication of the
initial analysis of potential energy
conservation standards for set-top
boxes. Stakeholders should contact DOE
for any additional information
pertaining to the analyses performed for
this NODA.

Issued in Washington, DC, on February 28,
2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2013-05344 Filed 3—6-13; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2013-0205; Directorate
Identifier 2012-NM-226-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all The
Boeing Company Model 747SP series
airplanes, and certain The Boeing
Company Model 747—-100B SUD and
747-300 series airplanes. This proposed
AD was prompted by an evaluation by
the design approval holder (DAH)
indicating that the fuselage skin just
above certain lap splice locations is
subject to widespread fatigue damage
(WFD). This proposed AD would
require repetitive inspections for
cracking of the fuselage skin above
certain lap splice locations, and repair
if necessary. We are proposing this AD
to detect and correct fatigue cracking of
the fuselage skin, which could result in
reduced structural integrity of the
airplane and sudden loss of cabin
pressure.

DATES: We must receive comments on
this proposed AD by April 22, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766—-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The

street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Nathan Weigand, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6428;
fax: 425-917-6590; email:
Nathan.P.Weigand@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2013-0205; Directorate Identifier 2012—
NM-226—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Structural fatigue damage is
progressive. It begins as minute cracks,
and those cracks grow under the action
of repeated stresses. This can happen
because of normal operational
conditions and design attributes, or
because of isolated situations or
incidents such as material defects, poor
fabrication quality, or corrosion pits,
dings, or scratches. Fatigue damage can
occur locally, in small areas or
structural design details, or globally.
Global fatigue damage is general
degradation of large areas of structure
with similar structural details and stress
levels. Multiple-site damage is global
damage that occurs in a large structural
element such as a single rivet line of a
lap splice joining two large skin panels.
Global damage can also occur in
multiple elements such as adjacent
frames or stringers. Multiple-site-
damage and multiple-element-damage
cracks are typically too small initially to
be reliably detected with normal
inspection methods. Without
intervention, these cracks will grow,
and eventually compromise the

structural integrity of the airplane, in a
condition known as widespread fatigue
damage (WFD). As an airplane ages,
WFD will likely occur, and will
certainly occur if the airplane is
operated long enough without any
intervention.

The FAA’s WFD final rule (75 FR
69746, November 15, 2010) became
effective on January 14, 2011. The WFD
rule requires certain actions to prevent
catastrophic failure due to WFD
throughout the operational life of
certain existing transport category
airplanes and all of these airplanes that
will be certificated in the future. For
existing and future airplanes subject to
the WFD rule, the rule requires that
DAHs establish a limit of validity (LOV)
of the engineering data that support the
structural maintenance program.
Operators affected by the WFD rule may
not fly an airplane beyond its LOV,
unless an extended LOV is approved.

The WFD rule (75 FR 69746,
November 15, 2010) does not require
identifying and developing maintenance
actions if the DAHs can show that such
actions are not necessary to prevent
WFD before the airplane reaches the
LOV. Many LOVs, however, do depend
on accomplishment of future
maintenance actions. As stated in the
WFD rule, any maintenance actions
necessary to reach the LOV will be
mandated by airworthiness directives
through separate rulemaking actions.

We recognize that the WFD rule (75
FR 69746, November 15, 2010) is
unusual in that it might depend on
future rulemaking to fully achieve its
safety objectives. In the context of WFD,
this approach is necessary to enable
DAHs to propose LOVs that allow
operators the longest operational lives
for their airplanes, and still ensure that
WFD will not occur. This approach
allows for an implementation strategy
that provides flexibility to DAHs in
determining the timing of service
information development (with FAA
approval), while providing operators
with certainty regarding the LOV
applicable to their airplanes.

Two operators of Model 757 airplanes
have reported cracking on two airplanes
that initiated at multiple locations on
the inboard surface of the skin, along
the edge of the chem-milled step just
above the skin lap splice (which was
addressed by AD 2011-01-15,
Amendment 39-16572 (76 FR 1351,
January 10, 2011)). No cracking of this
kind has been reported on Model 747
airplanes, but analysis has determined
that the Model 747 fuselage skin in
certain areas might be susceptible to
similar cracking. Such fatigue cracking
of the fuselage skin could result in
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reduced structural integrity of the
airplane and sudden loss of cabin
pressure. The skin at the edge of chem-
milled steps above certain skin lap
splices has been determined to be
structure that is susceptible to WFD.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 747-53A2854, dated September
17, 2012. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
Docket No. FAA-2013-0205.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

The phrase “related investigative
actions” might be used in this proposed
AD. “Related investigative actions” are
follow-on actions that: (1) are related to
the primary actions, and (2) are actions
that further investigate the nature of any
condition found. Related investigative
actions in an AD could include, for
example, inspections.

In addition, the phrase “corrective
actions” might be used in this proposed
AD. “Corrective actions’ are actions
that correct or address any condition
found. Corrective actions in an AD
could include, for example, repairs.

ESTIMATED COSTS

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletin 747—
53A2854, dated September 17, 2012,
specifies to contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

¢ In accordance with a method that
we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Costs of Compliance

We estimate that this proposed AD

affects 4 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost

Parts cost Cost per product

Cost on U.S. operators

Inspection .....

hour =
cycle.

Up to 57 work-hours x $85 per
$4,845, per inspection

$0

Up to $4,845, per inspection cycle

Up to $19,380, per
cycle.

inspection

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2013-0205; Directorate Identifier 2012—
NM-226—-AD.

(a) Comments Due Date

We must receive comments by April 22,
2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
airplanes, certificated in any category,
identified in paragraphs (c)(1), (c)(2), and
(c)(3) of this AD.

(1) All Model 747SP airplanes.

(2) Model 747-100B SUD airplanes, line
numbers 636 and 655.

(3) Model 747-300 airplanes, line numbers
692 through 695 inclusive.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.
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(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) indicating
that the fuselage skin just above certain lap
splice locations is subject to widespread
fatigue damage (WFD). We are issuing this
AD to detect and correct fatigue cracking of
the fuselage skin, which could result in
reduced structural integrity of the airplane
and sudden loss of cabin pressure.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspection

Perform external sliding probe eddy
current inspections of the fuselage skin for
cracking, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2854, dated
September 17, 2012, except where this
service bulletin specifies to contact Boeing
for inspection instructions, this AD requires
doing the inspection using a method
approved in accordance with the procedures
specified in paragraph (h) of this AD. Do the
inspection at the applicable initial
compliance time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2854, dated September 17,
2012, except where this service bulletin
specifies a compliance time after the
“original issue date of this service bulletin,”
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(1) If no cracking is found during any
inspection required by paragraph (g) of this
AD, repeat the inspection thereafter at the
applicable compliance time intervals
specified in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-53A2854,
dated September 17, 2012.

(2) If any cracking is found during any
inspection required by paragraph (g) of this
AD: Before further flight, repair the cracking
using a method approved in accordance with
the procedures specified in paragraph (h) of
this AD.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization

Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(i) Related Information

(1) For more information about this AD,
contact Nathan Weigand, Aerospace
Engineer, Airframe Branch, ANM—-1208S,
FAA, Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6428; fax: 425—
917-6590; email:
Nathan.P.Weigand@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—5680;
Internet https://www.mvboeingfleet.com. You
may review copies of the service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on February
20, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-05191 Filed 3-6-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0618; Directorate
Identifier 2007-NM-355-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for all The Boeing Company Model 777
airplanes. That NPRM proposed to
require performing repetitive
operational tests of the engine fuel
suction feed of the fuel system, and
other related testing if necessary. That
NPRM was prompted by reports of two
in-service occurrences on Model 737-
400 airplanes of total loss of boost pump
pressure of the fuel feed system,
followed by loss of fuel system suction
feed capability on one engine, and in-
flight shutdown of the engine. This
action revises that NPRM by proposing

to revise the maintenance program to
incorporate a revision to the
Airworthiness Limitations Section of
the maintenance planning data (MPD)
document. We are proposing this
supplemental NPRM to detect and
correct failure of the engine fuel suction
feed of the fuel system, which, in the
event of total loss of the fuel boost
pumps, could result in dual engine
flameout, inability to restart the engines,
and consequent forced landing of the
airplane. Since these actions impose an
additional burden over that proposed in
the previous NPRM, we are reopening
the comment period to allow the public
the chance to comment on these
proposed changes.

DATES: We must receive comments on
this supplemental NPRM by April 22,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766—-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
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ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Sue
Lucier, Aerospace Engineer, Propulsion
Branch, ANM-140S, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
phone: 425-917-6438; fax: 425-917—
6590; email: suzanne.lucier@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0618; Directorate Identifier
2007-NM-355—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to all The Boeing Company Model
777 airplanes. That NPRM published in
the Federal Register on June 6, 2008 (73
FR 32253). That NPRM proposed to
require repetitive operational tests of the
engine fuel suction feed of the fuel
system, and other related testing if
necessary. That NPRM was prompted by
reports of two in-service occurrences on
The Boeing Company Model 737—-400
airplanes of total loss of boost pump
pressure of the fuel feed system,
followed by loss of fuel system suction
feed capability on one engine, and in-
flight shutdown of the engine. The
subject area on Model 777 airplanes is
almost identical to that on the affected
Model 737—-400 airplanes. Therefore,
those Model 777 airplanes may be
subject to the unsafe condition revealed
on the Model 737-400 airplanes.

Actions Since Previous NPRM (73 FR
32253, June 6, 2008) Was Issued

Since we issued the previous NPRM
(73 FR 32253, June 6, 2008), we have
received comments from operators
indicating a high level of difficulty
performing the actions in the previous
NPRM during maintenance operations.

Relevant Service Information

We reviewed Section 9,
“Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs),” D622W001-9, Revision
February 2012, of the Boeing 777
Maintenance Planning Data (MPD)
Document. Among other things, Section
9 describes AWL No. 28—AWL-101,
“Engine Fuel Suction Feed Operational
Test, of Section D.2., Engine Fuel
Suction Feed System,” which provides
procedures for performing repetitive
operational tests of the engine fuel
suction feed of the fuel system.

Comments

We gave the public the opportunity to
comment on the previous NPRM (73 FR
32253, June 6, 2008). The following
presents the comments received on the
previous NPRM and the FAA’s response
to each comment.

Requests To Clarify if Engine Fuel
Suction Feed Test Is Allowed in Lieu of
the Operational Test

Airlines for America (A4A) on behalf
of its member American Airlines (AAL),
Japan Airlines (JAL), Air New Zealand
(ANZ), British Airways (BA), and
Boeing asked that we clarify the engine
fuel suction feed test procedure in the
airplane maintenance manual (AMM) as
an option to performing the operational
test in the previous NPRM (73 FR
32253, June 6, 2008). AAL and BA asked
that we consider adding the engine fuel
suction feed manifold leak-test
procedure specified in the AMM task
card as an option to performing the
operational test. AAL, JAL, and ANZ
stated that Boeing 777 Task Card 28—
020-02-01 specifies two approved
procedures to perform the operational
test, but operators need only one of
those to perform the test. JAL also stated
that it has been doing the operational
test as specified in MPD Item 28-020—
00 or 28—02-01, as applicable; these
MPD items identify AMM Task 28—-22—
00-710-802, “Engine Fuel Suction
Feed—Operational Test,” and AMM
Task 28-22-15-790-808, “Engine Fuel
Feed and Refuel Manifold Leak
Isolation,” at 7,500 flight-hour intervals.
JAL stated that the two tasks are
equivalent tests and each would satisfy
the operations test requirement of the
previous NPRM.

We agree to provide clarification. The
manifold test (Task 28—22-00-710-801)
is not equivalent to the operational test
(Task 28—-22—00-710-802) for the
purposes of this proposed action. The
positive internal fuel line pressure
applied during the manifold test does
not simulate the same conditions

encountered during fuel suction feed
(i.e., vacuum), and might mask a failure.
Therefore, we have not changed the
supplemental NPRM in this regard.

Request to Extend Compliance Time

United Airlines (UAL) asked that we
extend the compliance time in the
previous NPRM (73 FR 32253, June 6,
2008) from 7,500 flight hours to 7,500
flight hours or 25 months. UAL stated
that this extension would provide
operators the opportunity to do the test
during maintenance checks.

We agree with the commenter for the
reason provided; however, Boeing has
recommended a standardized calendar
time for that compliance time extension
of “Within 7,500 flight hours or 3 years,
whichever is first.” Therefore, we have
changed this supplemental NPRM to
revise the maintenance program to
incorporate the AWL identified in
Appendix 1 of this AD, which includes
an interval of “7,500 flight hours or 3
years, whichever is first.”” With the
exception of including a calendar time
in the task interval, Appendix 1 of this
AD is equivalent to AWL No. 28—-AWL~—
101, “Engine Fuel Suction Feed
Operational Test,”” of Section D.2.,
“AWLS—Fuel Systems,” of Section 9,
“Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs),” D622W001-9, Revision
February 2012, of the Boeing 777
Maintenance Planning Data (MPD)
Document.

Request To Include Corrective Action

Boeing asked that additional testing,
better described as corrective action, be
included in the proposed requirements
of the previous NPRM (73 FR 32253,
June 6, 2008). Boeing recommended that
paragraph (f) of the previous NPRM be
changed to add corrective actions in
case the engine suction feed operational
test is not successful.

We disagree with the request to
include corrective action for this
supplemental NPRM, since the AWL
already includes that requirement.
Therefore, we have not changed the
supplemental NPRM in this regard.

Request To Clarify Reason for the
Unsafe Condition

Boeing asked that we clarify the
reason for the unsafe condition
identified in the previous NPRM (73 FR
32253, June 6, 2008). Boeing asked that
the AD include the results from a report
of in-service occurrences of loss of fuel
system suction feed capability on one
engine, due to two in-service engine
flameout events on a Model 737-400
airplane while operating on suction feed
with undetected air leak failures. Boeing
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stated that there are no known reports
of any engine flameout related to events
on Model 777 airplanes. Boeing
acknowledged that undetected air leaks
could exist and that this maintenance
procedure is a proactive measure to
ensure engine flameout will not occur
during suction feed operation.

We agree to clarify the unsafe
condition. We have revised the
Summary section and paragraph (e) of
this supplemental NPRM accordingly.

Requests for Changes to Certain
Maintenance Document References

Boeing asked that we remove the
AMM reference to Section 28-22—-00
specified in paragraph (f) of the
previous NPRM (73 FR 32253, June 6,
2008). Boeing stated that the AMM is
covered in Boeing 777 Task Card 28—
020-02-01, and noted that having fewer
references included lessens the chance
of errors. UAL asked that we specify
using the task card or the AMM, but not
require using both. UAL also noted that
the AMM reference to the General
Description section of the AMM is
incorrect. UAL stated that the correct
reference is in Section 28-22-00, titled
“Engine Fuel Feed System—
Adjustment/Test.” ANZ added that,
since the task cards are extracts from the
AMM, the previous NPRM should state
that two methods are approved. BA
stated that the task card is already
covered by the AMM, and noted that the
task card identified in paragraph (g) of
the previous NPRM applies only to
Trent powered airplanes. Boeing also
asked that we consider adding engine
specific task cards for operational tests
of the engine fuel suction feed.

We acknowledge and agree with the
commenters concerns regarding the
maintenance documents referenced in
the previous NPRM (73 FR 32253, June
6, 2008). However, these maintenance
documents are not FAA approved and
we do not have the publication controls
associated with AD-related service
documents. We do not agree with
incorporating the requested changes
because we have mandated an FAA-
approved document instead, which
should eliminate these issues. We have

made no change to the supplemental
NPRM in this regard.

Requests To Allow the Use of Later
Revisions of the Maintenance
Documents

ANZ, BA, and Boeing asked that we
allow using later revisions of the
referenced maintenance documents,
because those documents could be
revised over time and would require
frequent requests for alternative
methods of compliance (AMOGs).

We do not agree with the request.
Allowing later revisions of service
documents in an AD is not allowed by
the Office of the Federal Register
regulations for approving materials
incorporated by reference. We have
made no change to the supplemental
NPRM in this regard.

Request To Revise Costs of Compliance
Section

AAL asked that the cost estimate be
changed. AAL stated that the cost
estimate specified in the previous
NPRM (73 FR 32253, June 6, 2008)
should not reflect labor only, because
approximately 10 minutes of engine
run-time will consume roughly 600
pounds of fuel per operational test. AAL
noted that for its current fleet of 47
Model 777 airplanes, this equates to an
additional 28,200 pounds of fuel
expended every 7,500 flight hours to
accomplish the proposed test.

We acknowledge the commenter’s
request. Although fuel is used during
the operational test, we have not
received data on the amount of fuel
used during a test. In addition, fuel
costs vary among operators. Therefore,
we do not have definitive data that
would enable us to provide a cost
estimate for the fuel used. In any case,
we have determined that direct and
incidental costs are still outweighed by
the safety benefits of the AD. We have
made no change to the supplemental
NPRM in this regard.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined

ESTIMATED COSTS

the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Certain changes described above
expand the scope of the original NPRM
(73 FR 32253, June 6, 2008). As a result,
we have determined that it is necessary
to reopen the comment period to
provide additional opportunity for the
public to comment on this supplemental
NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM revises the
previous NPRM (73 FR 32253, June 6,
2008), by proposing to revise the
maintenance program to incorporate a
revision to the Airworthiness
Limitations Section of the MPD
document.

This supplemental NPRM proposes to
require a revision to certain operator
maintenance documents to include new
operational tests. Compliance with these
tests is required by 14 CFR 91.403(c).
For airplanes that have been previously
modified, altered, or repaired in the
areas addressed by these tests, the
operator might not be able to
accomplish the tests described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an AMOC
according to the procedures specified in
paragraph (j) of this AD. The request
should include a description of changes
to the required tests that will ensure the
continued operational safety of the
airplane.

Explanation of Change to Costs of
Compliance

Since issuance of the previous NPRM
(73 FR 32253, June 6, 2008), we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified labor rate.

Costs of Compliance

We estimate that this proposed AD
would affect 676 airplanes of U.S.
registry. We estimate the following costs
to comply with this proposed AD:

Action

Labor cost

Cost on U.S. oper-

Cost per product ators

Maintenance Program Revi-
sion.

1 work-hour x $85 per hour = $85 ........cccccevirineieiincienne

$85 per test .....cccereeieriennnnns

$57,460, per test.
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We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions or
the optional terminating action
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2008-0618; Directorate Identifier 2007—
NM-355—-AD.

(a) Comments Due Date

We must receive comments by April 22,
2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model 777-200, —200LR, —300, and

—300ER series airplanes, certificated in any
category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 2800, Aircraft Fuel System.

(e) Unsafe Condition

This AD was prompted by reports of two
in-service occurrences on Model 737—-400
airplanes of total loss of boost pump pressure
of the fuel feed system, followed by loss of
fuel system suction feed capability on one
engine, and in-flight shutdown of the engine.
We are issuing this AD to detect and correct
failure of the engine fuel suction feed of the
fuel system, which, in the event of total loss
of the fuel boost pumps, could result in dual
engine flameout, inability to restart the
engines, and consequent forced landing of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance Program Revision

Within 90 days after the effective date of
this AD: Revise the maintenance program to
incorporate the Airworthiness Limitation
(AWL) identified in Appendix 1 of this AD.
The initial compliance time for
accomplishing AWL No. AWL-28-101 is
within 7,500 flight hours or 3 years after the
effective date of this AD, whichever is first.

(h) No Alternative Actions, Intervals, and/or
Critical Design Configuration Control
Limitations (CDCCLs)

After accomplishing the revision required
by paragraph (g) of this AD, no alternative

actions (e.g., tests), intervals, or CDCCLs may
be used unless the actions, intervals, or
CDCCLs are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j) of this AD.

(i) Credit for Incorporating Previous
Maintenance Program Revision

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using AWL No. 28—
AWL-101, Engine Fuel Suction Feed
Operational Test, of Section D.2., AWLS—
Fuel Systems of Section 9, Airworthiness
Limitations (AWLs) and Certification
Maintenance Requirements (CMRs),
D622W001-9, Revision February 2012, of the
Boeing 777 Maintenance Planning Data
(MPD) Document, provided the revised
“interval” specified in Appendix 1 of this AD
is incorporated into the existing maintenance
program within 90 days after the effective
date of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Sue Lucier, Aerospace Engineer,
Propulsion Branch, ANM-140S, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6438; fax: 425-917—
6590; email: suzanne.lucier@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.
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APPENDIX 1
AWL No. Task Interval Applicability Description
28-AWL-101 ....ccoveee ALl | 7,500 FH or 3 years, ALL i Engine Fuel Suction Feed Operational Test.

whichever is first.

An Engine Fuel Suction Feed Operational Test
must be accomplished successfully on each engine
individually. This test is required in order to protect
against engine flameout during suction feed oper-
ations, and must meet the following requirements

(refer to Boeing AMM 28-22-00):

Fuel Tank Quantity Limitations:
Engine No. 1
a. The Center Tank Fuel Quantity must
not exceed 5,000 Ibs (2,270 kg).
b. The Main Tank No. 1 Fuel Quantity
must be between 1,400 Ibs—1,600 Ibs
(600 kg—800 kg).
NOTE: Excess fuel can be transferred
to Main Tank No. 2.
Engine No. 2
a. The Center Tank Fuel Quantity must
not exceed 5,000 Ibs (2,270 kg).
b. The Main Tank No. 2 Fuel Quantity
must be between 1,400 Ibs—1,600 Ibs
(600 kg—800 kg).
NOTE: Excess fuel can be transferred
to Main Tank No. 1.
Test Procedural Limitations:

1. The Fuel Cross-Feed Valve must be
CLOSED.

2. The APU Selector Switch must be OFF.

3. Idle Engine Warm-up time of minimum two
minutes with Boost Pump ON.

4. Idle Engine Suction Feed (Boost Pump
OFF) operation for a minimum of five min-
utes.

NOTE: APU may be used to start the engines
provided the Fuel Tank Quantity and Test
Procedural Limitations are met.

The test is considered a success if engine op-
eration is maintained during the five-minute
period and engine parameters (N1, N2, and
Fuel Flow) do not decay relative to those ob-
served with Boost Pump ON.

A suction fee system that fails the operational
test must be repaired or maintained, and
successfully pass the Engine Suction Feed
Operational Test prior to further flight.

Directorate Identifier 2007-NM-355-AD

Issued in Renton, Washington, on February
15, 2013.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-05202 Filed 3-6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1052; Directorate
Identifier 2012-CE-014—-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

(Cessna) Models 172R, 1728, 1828,
182T, T182T, 206H, and T206H
airplanes. That NPRM proposed to
supersede an existing AD that currently
requires an inspection of the engine oil
pressure switch and, if applicable,
replacement with an improved engine
oil pressure switch. Since we issued the
existing AD, we have received new
reports of internal failure of the
improved engine oil pressure switch,
which could result in complete loss of
engine oil with consequent partial or
complete loss of engine power or fire.
The NPRM proposed to increase the
applicability of the AD and place a life-
limit of 3,000 hours time-in-service

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain Cessna Aircraft Company

(TIS) on the engine oil pressure switch,
requiring replacement when the engine
oil pressure switch reaches its life limit.
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This action revises that NPRM by
changing the applicable serial numbers
ranges. Since these actions impose an
additional burden over that proposed in
the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these proposed
changes. We are proposing this
supplemental NPRM to correct the
unsafe condition on these products.
DATES: We must receive comments on
this supplemental NPRM by April 22,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Cessna
Aircraft Company, Product Support,
P.O. Box 7706, Wichita, Kansas 67277;
telephone: (316) 517-5800; fax (316)
942-9006; Internet: www.cessna.com/
customer-service/technical-
publications.html. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Jeff
Janusz, Sr. Propulsion Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Wichita, KS 67209;

phone: (316) 946—4148; fax: (316) 946—
4107; emalil: jeff.janusz@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1052; Directorate Identifier
2012—CE-014-AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to certain Cessna Aircraft
Company Models 172R, 1728, 1828,
182T, T182T, 206H, and T206H
airplanes. That NPRM published in the
Federal Register on October 2, 2012 (77
FR 60062). That NPRM proposed to
supersede an existing AD that currently
requires an inspection of the engine oil
pressure switch and, if applicable,
replacement with an improved engine
oil pressure switch. Since we issued
that AD, we received new reports of
internal failure of the improved engine
oil pressure switch, which could result
in complete loss of engine oil with
consequent partial or complete loss of
engine power or fire. The NPRM
proposed to increase the applicability of
the existing AD and place a life-limit of
3,000 hours time-in-service (TIS) on the
engine oil pressure switch, requiring
replacement when the engine oil
pressure switch reaches its life limit.

Actions Since Previous NPRM Was
Issued

Since we issued the previous NPRM
(77 FR 60062, October 2, 2012), the
serial number applicability has been
changed for Cessna Aircraft Company
Models 172R, 17285, 182T, T182T, and
206H airplanes.

Comments

We gave the public the opportunity to
comment on the previous NPRM. The

following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Stated Maintenance Activity

Robert A. Hecht stated that he
replaced the oil pressure switch on his
2000 Cessna 206H at 1,006 hours TIS
because of light oil leaking from the
case.

The commenter is making a
pronouncement about maintenance
activity on his airplane and offered no
further explanation as to what his intent
was.

Request for Replacement at Next
Inspection

Stuart B. Harnden stated he believes
the replacement of the oil switch should
be mandatory at the next inspection,
regardless of hours or condition of the
oil pressure switch, since it cannot be
predicted when a switch may fail.

We do not agree because we would
expect to see oil pressure switches
removed from service on condition
anyway at whatever TIS they become
unairworthy. The goal of the AD action
is to remove all switches with more than
3,000 hours TIS, and, if they are
removed earlier for condition, that is an
acceptable maintenance practice and
does not affect this rulemaking activity.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Certain changes described above
expand the scope of the original NPRM.
As aresult, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on this supplemental NPRM.

Proposed Requirements of the
Supplemental NPRM

This proposed AD would increase the
applicability statement of the existing
AD, require an inspection of the engine
oil pressure switch and place a life limit
of 3,000 hours TIS on the engine oil
pressure switch. We are proposing this
AD to correct the unsafe condition on
these products.

Costs of Compliance

We estimate that this proposed AD
affects 6,156 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:


http://www.cessna.com/customer-service/technical-publications.html
http://www.cessna.com/customer-service/technical-publications.html
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ESTIMATED COSTS

Action Labor cost Parts cost Cost %ecrt prod- Cg;tecr):téi.ss.
Inspection of the airplane or .5 work-hour x $85 per hour = $42.50 .........ccovevveecreeceeennen. Not applicable $42.50 $261,630
engine records.
Inspection of the engine oil .5 work-hour x $85 per hour = $42.50 .........ccoveeveecreeeenennen. Not applicable 42.50 261,630
pressure switch installation.
Removal and replacement of | .5 work-hour x $85 per hour = $42.50 ........ccccccveevieicirecreens $54 ..o 96.50 594,054
the engine oil pressure
switch and logbook entry.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2000-04—01, Amendment 39-11583 (65
FR 8649, February 22, 2000), and adding
the following new AD:

Cessna Aircraft Company: Docket No. FAA—
2012-1052; Directorate Identifier 2012—
CE-014-AD.

(a) Comments Due Date

We must receive comments by April 22,
2013.

(b) Affected ADs

This AD supersedes AD 2000-04-01,
Amendment 39-11583 (65 FR 8649, February
22, 2000).

(c) Applicability

This AD applies to Cessna Aircraft
Company Models 172R, serial numbers (S/N)
17280001 through 17281618; 172S, S/N
17258001 through 172511256; 182S, S/N
18280001 through 18280944; 182T, S/N
18280945 through 18282357; T182T, S/N
T18208001 through T18209089; 206H, S/N
20608001 through 20608349; and T206H,
S/N T20608001 through T20609079;
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 7931, Engine Oil Pressure.

(e) Unsafe Condition

This AD was prompted by new reports of
internal failure of the improved engine oil
pressure switch, which could result in
complete loss of engine oil with consequent

partial or complete loss of engine power or
fire. We are issuing this AD to increase the
applicability of the AD and place a life-limit
of 3,000 hours time-in-service (TIS) on the
engine oil pressure switch, requiring
replacement when the engine oil pressure
switch reaches its life limit.

(f) Compliance

Comply with this AD within the
compliance times specified, following Cessna
Service Bulletin SB 07-79-01, dated January
29, 2007, unless already done.

(g) Actions

(1) At the next scheduled oil change,
annual inspection, or 100-hour time-in-
service (TIS) inspection after the effective
date of this AD, whichever occurs later, but
in no case later than 12 months after the
effective date of this AD, inspect the engine
oil pressure switch to determine if it is part-
number (P/N) 77041 or P/N 83278.

(2) If after the inspection required in
paragraph (g)(1) of this AD, P/N 77041 engine
oil pressure switch is installed, before further
flight, replace the engine oil pressure switch
with a new, zero time, P/N 83278 engine oil
pressure switch. Record the engine oil
pressure switch part number, date, and
airplane hours TIS in the airplane log book.
The recorded engine oil pressure switch TIS
will be used as the benchmark for calculation
of the 3,000 hour TIS limit on the engine oil
pressure switch.

(3) After the effective date of this AD, do
not install a P/N 77041 engine oil pressure
switch on any affected airplane.

(4) If after the inspection required in
paragraph (g)(1) of this AD it is confirmed
that P/N 83278 engine oil pressure switch is
installed, through inspection of the airplane
or engine logbooks determine the TIS of the
engine oil pressure switch.

(5) If after the inspection required in
paragraph (g)(1) of this AD you cannot
positively identify the hours TIS on the P/N
83278 engine oil pressure switch, before
further flight, replace the engine oil pressure
switch with a new, zero time, P/N 83278
engine oil pressure switch. Record the engine
oil pressure switch part number, date, and
airplane hours in the airplane log book. The
recorded engine oil pressure switch TIS will
be used as the benchmark for calculation of
the 3,000 hour TIS limit on the engine oil
pressure switch.

(6) When the engine oil pressure switch is
at or greater than 3,000 hours TIS or within
50 hours TIS after the effective date of this
AD, whichever occurs later, and repetitively
thereafter at intervals not to exceed 3,000
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hours TIS on the P/N 83278 engine oil
pressure switch, replace it with a new, zero
time, P/N 83278 engine oil pressure switch.
Record the engine oil pressure switch part
number, date, and airplane hours in the
airplane log book. The recorded engine oil
pressure switch TIS will be used as the
benchmark for calculation of the 3,000 hour
TIS limit on the engine oil pressure switch.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

(1) For more information about this AD,
contact Jeff Janusz, Sr. Propulsion Engineer,
Wichita ACO, FAA, 1801 Airport Road,
Wichita, KS 67209 phone: (316) 946—4148;
fax: (316) 946—4107; email:
jeff.janusz@faa.gov.

(2) For service information identified in
this AD, contact Cessna Aircraft Company,
Product Support, P.O. Box 7706, Wichita,
Kansas 67277; telephone: (316) 517—5800; fax
(316) 942—-9006; Internet: www.cessna.com/
customer-service/technical-publications.
html. You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on
February 27, 2013.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-05287 Filed 3-6-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0223; Directorate
Identifier 2012-CE-049-AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for Pilatus
Aircraft Ltd. Models PC-6, PC-6-H1,
PC-6-H2, PC-6/350, PC-6/350-H1, PC—
6/350-H2, PC-6/A, PC-6—A—H1, PC-6/
A-H2, PC-6/B-H2, PC-6/B1-H2, PC- 6/
B2-H2, PC-6/B2-H4, PC-6/C-H2, and
PC-6/C1-H2 airplanes that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as failure to
inspect and maintain stabilizer-trim
attachment components and the flap
actuator could result in loss of control.
We are issuing this proposed AD to
require actions to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by April 22, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact PILATUS
AIRCRAFT LTD., Customer Service
Manager, CH-6371 STANS,
Switzerland; telephone: +41 (0) 41 619
65 01; fax: +41 (0) 41 619 65 76;
Internet: hittp://www.pilatus-
aircraft.com/#32. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments

received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090; email:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2013-0223; Directorate Identifier
2012—-CE-049-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On December 28, 2010, we issued AD
2011-01-14, Amendment 39-16571 (76
FR 5647; February 1, 2011). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2011-01-14, (76
FR 5647; February 1, 2011), the
airworthiness limitations of the airplane
maintenance manual has been updated
to include the flap actuator, which was
not included when the limitations were
initially created.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:
2012-0268, dated December 19, 2012
(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

The mandatory instructions and
airworthiness limitations applicable to the
Structure and Components of the PC—6 are
specified in the Aircraft Maintenance Manual
(AMM) under Chapter 4 or in the
Airworthiness Limitations Document (ALS),
depending on the aeroplane model.


http://www.cessna.com/customer-service/technical-publications.html
http://www.cessna.com/customer-service/technical-publications.html
http://www.cessna.com/customer-service/technical-publications.html
http://www.pilatus-aircraft.com/#32
http://www.pilatus-aircraft.com/#32
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://regulations.gov
http://regulations.gov
mailto:doug.rudolph@faa.gov
mailto:jeff.janusz@faa.gov

14730

Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013 /Proposed Rules

These documents include the maintenance
instructions and/or airworthiness limitations
developed by Pilatus Aircraft Ltd. and
approved by EASA. Failure to comply with
these instructions and limitations could
potentially lead to an unsafe condition. To
address this potentially unsafe condition
EASA issued AD 2010-0176 to require
implementation of maintenance instructions
and/or airworthiness limitations in
accordance with Pilatus PC—6 ALS issue 1,
dated 14 May 2010 and Pilatus PC-6 AMM
Chapter 4, issue 12, dated 14 May 2010.

Since that AD was issued, Pilatus Aircraft
Ltd published Pilatus PC-6 AMM (Number
01975) Chapter 4, issue 16 and PC-6 ALS
(Number 02334) issue 3 to introduce a
threshold for replacement of previously not
listed Flap Actuator.

For the reason described above, this AD
retains the requirement of AD 2010-0176,
which is superseded, and requires the
implementation of more restrictive
maintenance requirements and/or
airworthiness limitation as specified in issue
16 of Chapter 4 of AMM and issue 3 of ALS.
This AD also requires replacement of any
Flap Actuator which, on the effective date of
this AD, has accumulated or exceeded 7
years since new or since last overhaul.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Pilatus Aircraft Ltd. issued Chapter
04-00-00, Pilatus PC—6 B2-H2/B2-H4
Maintenance Manual, document No.
01975, Revision No. 16, dated July 31,
2012; and Pilatus PC—6 Airworthiness
Limitations, Document No. 02334,
Revision No. 3, dated July 31, 2012. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment
Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-16571 (76 FR
5647; February 1, 2011), and adding the
following new AD:

Pilatus Aircraft Limited: Docket No. FAA—

2013-0223; Directorate Identifier 2012—
CE-049-AD.

(a) Comments Due Date

We must receive comments by April 22,
2013.

(b) Affected ADs

This AD supersedes AD number 2011-01—
14, Amendment 39-16571 (76 FR 5647;
February 1, 2011).

(c) Applicability

This AD applies to Pilatus Aircraft Ltd.
Models PC-6, PC-6-H1, PC-6-H2, PC-6/350,
PC-6/350-H1, PC-6/350-H2, PC-6/A, PC—6—
A-H1, PC-6/A-H2, PC-6/B-H2, PC-6/B1—
H2, PC-6/B2-H2, PC-6/B2-H4, PC-6/C-H2,
and PC-6/C1-H2 airplanes, all manufacturer
serial numbers (MSN), and MSN 2001
through 2092, that are certificated in any
category.

Note 1 of paragraph (c): For MSN 2001—
2092, these airplanes are also identified as
Fairchild Republic Company PC-6 airplanes,
Fairchild Industries PC—6 airplanes,
Fairchild Heli Porter PC—6 airplanes, or
Fairchild-Hiller Corporation PC—6 airplanes.

(d) Subject

Air Transport Association of America
(ATA) Code 5: Time Limits.

(e) Reason

This AD was prompted by inspection
requirements of the stabilizer-trim
attachment components that now include an
additional inspection requirement for the
flap actuator. We are issuing this proposed
AD to update the maintenance program with
new requirements and limitations.

(f) Actions and Compliance

(1) For all affected Models PC-6/B2-H2
and PC-6/B2-H4: Before further flight after
the effective date of this AD, incorporate the
maintenance requirements as specified in
Chapter 04—00-00, Pilatus PC-6 B2-H2/B2—
H4 Airplane Maintenance Manual (AMM);
and Airworthiness Limitations, Document
No. 01975, Revision No. 16, dated July 31,
2012; into your FAA-accepted maintenance
program (maintenance manual).

(2) For all affected Models PC-6 other than
the Models PC-6/B2-H2 and PC-6/B2-H4:
Before further flight after the effective date of
this AD, incorporate the maintenance
requirements as specified in Pilatus PC-6
Airworthiness Limitations, Document No.
02334, Revision No. 3, dated July 31, 2012,
into your FAA-accepted maintenance
program.

(3) For all Models PC-6 airplanes: This AD
provides a grace period for the initial
replacement of the flap actuator (except part
numbers 978.73.14.101 and 978.73.14.103)
and replacement is required as indicated:

(i) If the actuator has accumulated 3,150
hours or more time-in-service since new or
overhaul, but does not have more than 8
years since new or overhaul: Within 350
hours TIS after the effective date of this AD
or 6 months after the effective date of this
AD, whichever occurs first;

(ii) If the actuator has accumulated 6.5
years or more since new or overhaul, but
does not have more than 8 years since new
or overhaul: Within 350 hours TIS after the
effective date of this AD or 6 months after the
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effective date of this AD, whichever occurs
first;

(iii) If the actuator has accumulated more
than 8 years since new or overhaul, but does
not have 8.5 years or more since new or
overhaul: No later than accumulating 8.5
years hours since new or overhaul; or

(iv) If the actuator has 8.5 years or more
since new or overhaul: Before further flight
after the effective date of this AD.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090; email: doug.rudolph@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI EASA AD No.: 2012—-0268,
dated December 19, 2012; Chapter 04—00-00,
Pilatus PC-6 B2-H2/B2—-H4 Airplane
Maintenance Manual (AMM); and, Pilatus
PC-6 Airworthiness Limitations, Document
No. 02334, Revision No. 3, dated July 31,
2012; for related information. For service
information related to this AD, contact
Pilatus Aircraft Ltd., Customer Service
Manager, CH-6371 STANS, Switzerland,;
telephone: +41 (0) 41 619 65 01; fax: +41 (0)
41 619 65 76; Internet: http://www.pilatus-

aircraft.com/#32. You may review copies of

the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on March
1, 2013.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-05292 Filed 3-6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0204; Directorate
Identifier 2012-NM-229-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-400
and 747—400F series airplanes. This
proposed AD was prompted by reports
of cracking in the outboard flange of the
longeron extension fittings, which
attach to the wing-to-body fairing
support frame. This proposed AD would
require repetitive inspections of the
longeron extension fittings for cracking,
and corrective actions if necessary. We
are proposing this AD to detect and
correct cracks in the longeron extension
fittings, which can become large and
adversely affect the structural integrity
of the airplane.

DATES: We must receive comments on
this proposed AD by April 22, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For Boeing service information
identified in this proposed AD, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone 206—-544-5000,
extension 1; fax 206—-766—5680; Internet
https.//www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Nathan Weigand, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6428; fax: 425-917-6590; email:
Nathan.P.Weigand@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2013-0204; Directorate Identifier 2012—
NM-229-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports that cracks were
found in the outboard flanges of the
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longeron extension fittings installed on
the left and right sides of the airplane.
Longeron extension fittings are installed
on the fuselage under the wing-to-body
fairing and attach the overwing longeron
to the fuselage. The outboard flange of
the fitting attaches to the wing-to-body
fairing support frame web. Subsequent
analysis by Boeing indicated that the
cracks were caused by fatigue combined
with preload stress from improper fit-up
during assembly. A manufacturing
process change that began at line
number 1199 might have resulted in
preloading the longeron extension
fittings. We are proposing this AD to
detect and correct cracks in the longeron
extension fittings, which can become
large and adversely affect the structural
integrity of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 747-53A2860, dated December
4, 2012. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
Docket No. FAA-2013-0204.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition

described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

The phrase “related investigative
actions” might be used in this proposed
AD. “Related investigative actions” are
follow-on actions that (1) are related to
the primary action, and (2) are actions
that further investigate the nature of any
condition found. Related investigative
actions in an AD could include, for
example, inspections.

In addition, the phrase “corrective
actions” might be used in this proposed
AD. “Corrective actions’ are actions
that correct or address any condition
found. Corrective actions in an AD
could include, for example, repairs.

Differences Between the Proposed AD
and the Service Information

This proposed AD includes airplanes
that are not included in the effectivity
of Boeing Alert Service Bulletin 747—
53A2860, dated December 4, 2012. That
service bulletin defines actions for
airplanes having line numbers 1199

ESTIMATED COSTS

through 1419 inclusive. Boeing recently
reported an event that involved a
cracked longeron extension fitting on
the airplane having line number 1101.
Based on this event we are expanding
the airplane applicability in this
proposed AD from airplanes having line
numbers 1199 through 1419 inclusive to
airplanes having line numbers 1076
through 1419 inclusive. We have
coordinated this difference with Boeing.

Although Boeing Alert Service
Bulletin 747-53A2860, dated December
4, 2012, specifies that operators may
contact the manufacturer for the
disposition of certain repair conditions,
this proposed AD would require
repairing those conditions in one of the
following ways:

¢ In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.
Costs of Compliance

We estimate that this proposed AD
affects 41 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost Parts cost %?gég;r Cost on U.S. operators
High frequency eddy current in- | 32 work-hours x $85 per hour = $0 $2,720 | $111,520, per inspection cycle.
spection for cracking in longeron $2,720, per inspection cycle.
extension fittings.
Option to do preventative modifica- | 479 work-hours x $85 per hour = 0 40,715 | $1,669,315.
tion instead of repetitive inspec- $40,715.
tions.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the

determining the number of aircraft that

proposed inspection. We have no way of might need this replacement:

ON-CONDITION COSTS

. Cost per
Action Labor cost Parts cost product
Replacement ........cccccceeevvieiieeneenne. 464 work-hours x $85 per hour = $39,440 ........ccceevieeiieiieecee e $0 $39,440

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a

result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2013-0204; Directorate Identifier 2012—
NM-229-AD.

(a) Comments Due Date

We must receive comments by April 22,
2013.

(b) Affected ADs
None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-400 and 747—-400F series

airplanes, certificated in any category, line
numbers 1076 through 1419 inclusive.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
cracking in the outboard flange of the
longeron extension fittings, which attach to
the wing-to-body fairing support frame. We
are issuing this AD to detect and correct
cracks in the longeron extension fittings,
which can become large and adversely affect
the structural integrity of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection of Longeron Extension Fitting

For all airplanes: Except as required by
paragraphs (i)(1) and (i)(4) of this AD, at the
time specified in table 1 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2860, dated December 4,
2012: Do a surface high frequency eddy
current (HFEC) inspection of the left and
right longeron extension fittings for cracking,
and do all applicable corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2860, dated December 4, 2012,
except as required by paragraphs (i)(2) and
(1)(3) of this AD. Do all applicable corrective
actions before further flight. If no cracking is
found, repeat the inspection thereafter at the
intervals specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2860, dated December 4,
2012, until a permanent repair, longeron
extension fitting replacement, or preventative
modification is done, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2860, dated
December 4, 2012.

(h) Inspection of Temporary Repair and
Corrective Actions

For airplanes on which a temporary repair
as specified in Boeing Alert Service Bulletin
747-53A2860 has been done: At the times
specified in table 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2860, dated December 4,
2012, do a surface HFEC inspection of the
temporary repair of the longeron extension
fittings for cracking, and all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2860, dated
December 4, 2012, except as required by
paragraph (i)(3) of this AD. Do all applicable
corrective actions before further flight.

(i) Exceptions to Service Bulletin
Specifications

The following exceptions apply to this AD.

(1) Where Boeing Alert Service Bulletin
747-53A2860, dated December 4, 2012,
specifies a compliance time relative to the
issue date of that service bulletin, this AD
requires compliance within the specified
compliance time after the effective date of
this AD.

(2) Where Boeing Alert Service Bulletin
747-53A2860, dated December 4, 2012,
specifies to contact Boeing for repair
information: Before further flight, repair
using a method approved in accordance with
the procedures specified in paragraph (k) of
this AD.

(3) For airplanes not identified in Boeing
Alert Service Bulletin 747-53A2860, dated
December 4, 2012: These airplanes are in
Group 1 for the purposes of this AD and are
required to do the applicable actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2860, dated December 4, 2012.

(4) Where Boeing Alert Service Bulletin
747-53A2860, dated December 4, 2012,
specifies “all airplanes,” this means all
airplanes identified in paragraph (c) of this
AD.

(j) Optional Terminating Action

Doing the permanent repair, longeron
extension fitting replacement, or preventative
modification, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2860, dated
December 4, 2012, terminates the repetitive
inspection required by paragraph (g) of this
AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(1) Related Information

(1) For more information about this AD,
contact Nathan Weigand, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, Washington
98057-3356; phone: 425-917-6428; fax: 425—
917-6590; email:
Nathan.P.Weigand@faa.gov.

(2) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206- 544-5000, extension 1; fax 206—766—
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5680; Internet https://
www.myboeingfleet.com. You may also
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on February
25, 2013.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-05189 Filed 3-6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0268; Directorate
Identifier 2011-NM-129-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of

proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain The Boeing Company Model
737-600, =700, —700C, —800, —900 and
—900ER series airplanes. That NPRM
proposed to require inspecting for a
serial number that starts with the letters
“SAIC” on the left- and right-side
horizontal stabilizer identification plate;
a detailed inspection for correct bolt
protrusion and chamfer of the
termination fitting bolts of the
horizontal stabilizer rear spar, if
necessary; inspecting to determine if
certain bolts are installed, if necessary;
and doing related investigative and
corrective actions if necessary. That
NPRM was prompted by reports of
incorrectly installed bolts common to
the rear spar termination fitting on the
horizontal stabilizer. This action revises
that NPRM by adding airplanes to the
applicability. We are proposing this
supplemental NPRM to prevent loss of
structural integrity of the horizontal
stabilizer attachment and loss of control
of the airplane. Since these actions
impose an additional burden over that
proposed in the NPRM, we are
reopening the comment period to allow
the public the chance to comment on
these proposed changes.

DATES: We must receive comments on
this supplemental NPRM by April 22,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206-766-5680; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6440; fax: 425-917-6590; email:
nancy.marsh@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments

to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0268; Directorate Identifier
2011-NM-129-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to certain The Boeing Company
Model 737-600, =700, —700C, —800, and
—900 series airplanes. That NPRM
published in the Federal Register on
March 20, 2012 (77 FR 16188). That
NPRM proposed to require inspecting
for a serial number that starts with the
letters “SAIC” on the left- and right-side
horizontal stabilizer identification plate;
a detailed inspection for correct bolt
protrusion and chamfer of the
termination fitting bolts of the
horizontal stabilizer rear spar, if
necessary; inspecting to determine if
certain bolts are installed, if necessary;
and doing related investigative and
corrective actions if necessary.

Actions Since Previous NPRM (77 FR
16188, March 20, 2012) Was Issued

Since we issued the previous NPRM
(77 FR 16188, March 20, 2012), we have
determined that horizontal stabilizers
are frequently rotated on the fleet and
could be installed on any Model 737—
600, =700, —700C, —800, and —900
airplane, including airplanes outside the
applicability of the NPRM. Therefore,
we have determined that the identified
unsafe condition may exist on all Model
737-600, —700, —700C, —800, —900, and
—900ER series airplanes.

Comments

We gave the public the opportunity to
comment on the previous NPRM (77 FR
16188, March 20, 2012). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for the Previous NPRM (77 FR
16188, March 20, 2012)

United Airlines stated it supports the
previous NPRM (77 FR 16188, March
20, 2012).
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Request To Revise Applicability

Southwest Airlines (Southwest)
requested that we revise the
applicability of the previous NPRM (77
FR 16188, March 20, 2012). Southwest
suggested revising the applicability of
the NPRM to identify serial numbers of
the affected horizontal stabilizers, or to
open the applicability of the NPRM to
all airplanes, since the applicability
listed in the previous NPRM and the
effectivity of the service information do
not account for horizontal stabilizers
interchanged between airplanes.

We agree with the commenter’s
request for the reasons described in
“Actions Since Previous NPRM (77 FR
16188, March 20, 2012) was Issued.” We
have revised paragraph (c) of this
supplemental NPRM to include all The
Boeing Company Model 737-600, =700,
—700C, —800, —900, and —900ER series
airplanes, because the horizontal
stabilizers can be rotated among
airplanes. This change has been
coordinated with Boeing.

We also have added new paragraph
(k) to this supplemental NPRM (and re-
identified subsequent paragraphs) to
prohibit installation of a horizontal
stabilizer on any airplane included in
the applicability of this AD unless the
horizontal stabilizer has been inspected
and applicable corrective actions have
been done and no incorrect bolt
protrusion and no incorrect chamfer of
the termination fitting fasteners have
been found.

Request To Improve Inspection
Procedures

Southwest and TUIfly
Fluggesellschaft mbH requested we
revise the previous NPRM (77 FR 16188,
March 20, 2012) to permit operators to
demonstrate compliance for inspecting
the horizontal stabilizer to determine
the serial number by means of a review
of the manufacturer’s delivery
documentation for the accomplishment
of Boeing Service Bulletin 737-55-1090,
dated March 30, 2011. TUIfly
Fluggesellschaft said that the delivery
paperwork received with the airplane
includes the serial number of the
stabilizers installed on the airplane at
the time of delivery.

We agree that the manufacturer’s
delivery documentation identifies the
serial number of the horizontal
stabilizer assembly installed on the
airplane at the time of delivery.
However, as discussed in the previous
comment, horizontal stabilizers are
rotable parts, so in addition to the
delivery records, the airplane
maintenance records must also be used
to positively identify the current

stabilizer installed on the airplane. We
have added wording to paragraph (g) of
this supplemental NPRM to state that a
review of manufacturer delivery and
operator maintenance records is
acceptable if that review conclusively
determines the serial number of the
horizontal stabilizer.

STC Winglet Comment

Aviation Partners Boeing stated that
the installation of winglets per
Supplemental Type Certificate (STC)
ST00830SE does not affect
accomplishment of the proposed
requirements.

We have added paragraph (c)(2) to
this supplemental NPRM to state that
installation of STC ST00830SE (http://
rgl.faa.gov/Regulatory and Guidance
Library/rgstc.nsf/0/408E012E
008616A7862578880060456C7?0Open
Document&Highlight=st00830se) does
not affect the ability to accomplish the
actions proposed by this supplemental
NPRM. Therefore, for airplanes on
which STC ST00830SE is installed, a
“change in product” alternative method
of compliance (AMOC) approval request
is not necessary to comply with the
requirements of Section 39.17 of the
Federal Aviation Regulations (14 CFR
39.17). For all other AMOC requests, the
operator must request approval of an
AMOC in accordance with the
procedures specified in paragraph (1) of
this supplemental NPRM.

Request To Revise Applicability To
Include Bolt Type BACB30XL

American Airlines (American)
requested that the inspections and
corrective actions specified in Boeing
Service Bulletin 737-55-1090, dated
March 30, 2011, be used to address the
inspections and corrective actions for
the alternative bolt type part number (P/
N) BACB30XL that may be installed at
the same locations as bolt type P/N
BACB30US14K() or BACB30US16K().
American indicated the existing service
information does not provide corrective
actions for the alternative bolt type P/N
BACB30XL that may be installed in the
locations requiring bolt inspection.

We disagree with the request because
Boeing Service Bulletin 737-55-1090,
dated March 30, 2011, provides specific
inspection criteria and measurements
that are applicable only to the bolt type
P/N BACB30US. Those criteria cannot
be directly applied to the alternative
bolt types. The manufacturer plans to
revise that service bulletin to include
corrective actions for the alternative bolt
type P/N BACB30XL. We will review
the service bulletin and may approve
the revised service instructions as an
AMOC to the AD, when the revised

service bulletin is available. We have
not changed the supplemental NPRM in
this regard.

Request To Allow Alternative Service
Information

Oman Air (Oman) requested that
credit for prior accomplishment of
Boeing Service Letters 737-SL-55-027,
dated April 12, 2007, and 737—-SL—-55—
028, dated April 26, 2007, be given as
an alternative to the accomplishment of
the inspections and corrective actions
specified in Boeing Service Bulletin
737-55-1090, dated March 30, 2011,
which are required by paragraphs (g),
(h), and (k) of the previous NPRM (77
FR 16188, March 20, 2012).

We disagree. Boeing Service Letter
737-SL-55-027, dated April 12, 2007,
and Boeing Service Letter 737—SL—55—
028, dated April 26, 2007, were
published prior to the identification of
the safety issues created by the missing
washers. Although these service letters
provide instructions for the replacement
of any missing washers, they do not
address the potential durability issues
created by the unclamped joint that are
addressed by the repetitive inspections
of the structure, as specified in Boeing
Service Bulletin 737-55-1090, dated
March 30, 2011. The commenter did not
provide any data to substantiate the
durability of the corrective actions
specified in those service letters. This
proposal could be considered if data
were provided to substantiate the
request, using the procedures defined in
paragraph (1) of this supplemental
NPRM for requesting approval of an
AMOC. We have not changed the
supplemental NPRM in this regard.

Revision to Service Bulletin

The Boeing Company (Boeing) stated
it will revise Boeing Service Bulletin
737-55-1090, dated March 30, 2011, to
instruct operators to inspect for bolt
types other than BACB30US, to provide
repair methods for bolt configurations
other than BACB30US, and to revise
Figure 1 of that service bulletin to
correctly identify the serial number
location in lieu of the part number
location.

Boeing did not request a specific
change to the previous NPRM (77 FR
16188, March 20, 2012). We already
specified the correct location of the
serial number in paragraph (j) of the
previous NPRM. We also already
specified that an inspection for bolt
types other than part number
BACB30US14K() or BACB30US16K() is
required for paragraph (g) of the
previous NPRM.


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/408E012E008616A7862578880060456C?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/408E012E008616A7862578880060456C?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/408E012E008616A7862578880060456C?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/408E012E008616A7862578880060456C?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/408E012E008616A7862578880060456C?OpenDocument&Highlight=st00830se

14736

Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013 /Proposed Rules

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of these same type
designs. Certain changes described
above expand the scope of the original
NPRM (77 FR 16188, March 20, 2012).
As aresult, we have determined that it
is necessary to reopen the comment

period to provide additional
opportunity for the public to comment
on this supplemental NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
require inspecting for a serial number
that starts with the letters “SAIC” on the
left- and right-side horizontal stabilizer
identification plate; a detailed
inspection for correct bolt protrusion
and chamfer of the termination fitting

ESTIMATED COSTS

bolts of the horizontal stabilizer rear
spar, if necessary; inspecting to
determine if certain bolts are installed,
if necessary; and doing related
investigative and corrective actions if
necessary.

Costs of Compliance

We estimate that this proposed AD
affects 1,147 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
INSPECHON .cveeeeeieeeee e 1 work-hour x $85 per hour = $85 per inspection $0 $85 $97,495
cycle.
Replacement of bolts ............cccvveeiennne. 17 work-hours x $85 per hour = $1,445 ................ 1,530 2,975 3,412,325

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
(contacting Boeing and repairing cracks
or damage) specified in this
supplemental NPRM.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This

proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—

2012-0268; Directorate Identifier 2011—
NM-129-AD.

(a) Comments Due Date

We must receive comments by April 22,
2013.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 737-600, —700, —=700C,
—800, —900, and —900ER series airplanes,
certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST00830SE (http://
rgl.faa.gov/Regulatory and Guidance
Library/rgstc.nsf/0/
408E012E008616A7862578880060456C?
OpenDocument&Highlight=st00830se) does
not affect the ability to accomplish the
actions required by this AD. Therefore, for
airplanes on which STC ST00830SE is
installed, a “change in product” alternative
method of compliance (AMOC) approval
request is not necessary to comply with the
requirements of 14 CFR 39.17.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 55: Stabilizer.

(e) Unsafe Condition

This AD was prompted by reports of
incorrectly installed bolts common to the rear
spar termination fitting of the horizontal
stabilizer. We are issuing this AD to prevent
loss of structural integrity of the horizontal
stabilizer attachment and loss of control of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspecting the Horizontal Stabilizer and
Corrective Actions

Except as provided by paragraph (i) of this
AD, at the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 737-55-1090, dated March
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30, 2011: Do an inspection for a serial
number that starts with the letters “SAIC” on
the identification plates of the left- and right-
side horizontal stabilizers, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 737-55-1090, dated
March 30, 2011. A review of manufacturer
delivery and operator maintenance records is
acceptable to make the determination
specified in this paragraph if the serial
number can be conclusively identified from
that review.

(1) If a serial number starting with the
letters “SAIC” is found on a horizontal
stabilizer identification plate: Except as
provided by paragraph (i) of this AD, at the
applicable times specified in paragraph 1.E.,
“Compliance,” of Boeing Service Bulletin
737-55-1090, dated March 30, 2011, do a
detailed inspection for correct bolt protrusion
and correct chamfer of the termination fitting
bolts of the horizontal stabilizer rear spar, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 737—
55-1090, dated March 30, 2011. Concurrently
with the detailed inspection, inspect to
determine if bolts other than part number (P/
N) BACB30US14K() or BACB30US16K(), as
applicable, are installed. Before further flight,
do all applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-55-1090, dated March
30, 2011.

(2) If no SAIC serial number is found, no
further action is required by this AD.

(h) High Frequency Eddy Current (HFEC)
and Ultrasonic Inspections of Termination
Fitting and Repair

For any location where a new bolt having
a P/N BACB30US14K() is installed due to
damage found during any inspection
required by paragraph (g) of this AD: Except
as provided by paragraph (i) of this AD, at
the times specified in paragraph 1.E.,
“Compliance,” of Boeing Service Bulletin
737-55—-1090, dated March 30, 2011, do
HFEC and ultrasonic inspections for cracking
of the forward and aft sides of the
termination fitting, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-55-1090, dated March
30, 2011. If any crack is found in any
termination fitting: Before further flight,
repair in accordance with the procedures
specified in paragraph (1) of this AD. Repeat
the HFEC and ultrasonic inspections
thereafter at intervals not to exceed 3,500
flight cycles.

(i) Exception to Compliance Time

Where Boeing Service Bulletin 737-55—
1090, dated March 30, 2011, specifies a
compliance time “after the original issue date
on the service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(j) Exceptions to Service Bulletin

(1) Where Figure 1 of Boeing Service
Bulletin 737-55-1090, dated March 30, 2011,
points to the location of a part number rather
than the serial number, this AD requires an
inspection for an identification plate with a
serial number that starts with the letters
“SAIC.”

(2) If, during any inspection required by
paragraphs (g) and (h) of this AD, any bolt
other than P/N BACB30US14K() or
BACB30US16K(), as applicable, is found:
Before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (1) of this AD.

(k) Parts Installation Limitation

As of the effective date of this AD, no
person may install a horizontal stabilizer on
any airplane included in the applicability of
this AD unless it has been inspected and any
applicable corrective actions done using the
procedures specified in paragraph (g) of this
AD.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(m) Related Information

(1) For more information about this AD,
contact Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6440; fax: 425-917—
6590; email: nancy.marsh@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on February
26, 2013.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-05328 Filed 3—6—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2013-0002; Internal
Agency Docket No. FEMA-B-1187]

Proposed Flood Elevation
Determinations for Sussex County,
Delaware, and Incorporated Areas

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule; withdrawal.

SUMMARY: The Federal Emergency
Management Agency (FEMA) is
withdrawing its proposed rule
concerning proposed flood elevation
determinations for Sussex County,
Delaware, and Incorporated Areas.
DATES: The proposed rule published
April 6, 2011 (76 FR 19006) is
withdrawn as of March 7, 2013.
ADDRESSES: You may submit comments,
identified by Docket No. FEMA-B—
1187, to Luis Rodriguez, Chief,
Engineering Management Branch,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—4064,
or (email)
Luis.Rodriguez3@fema.dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: On April
6, 2011, FEMA published a proposed
rulemaking at 76 FR 19006, proposing
flood elevation determinations along
one or more flooding sources in Sussex
County, Delaware. Because FEMA has
or will be issuing a Revised Preliminary
Flood Insurance Rate Map, and if
necessary a Flood Insurance Study
report, featuring updated flood hazard
information, the proposed rulemaking is
being withdrawn. A Notice of Proposed
Flood Hazard Determinations will be
published in the Federal Register and in
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the affected community’s local Little Schuylkill River, Mahanoy Creek, Federal, State, or regional entities.
newspaper. Schuylkill River, and West Branch These proposed elevations are used to

Authority: 42 U.S.C. 4104; 44 CFR 67.4. Schuylkill River. meet the floodplain management

DATES: Comments are to be submitted requirements of the NFIP and also are

Roy Wright, on or before June 5, 2013. used to calculate the appropriate flood
Deputy Associate Administrator for ADDRESSES: You may submit comments, insurance premium rates for new
Mitigation, Department of Homeland identified by Docket No. FEMA—B— buildings built after these elevations are
f‘er;lzty  Federal Emergency Management 1145, to Luis Rodriguez, Chief, made final, and for the contents in those

seney: Engineering Management Branch, buildings.

FR Doc. 2013-05316 Filed 3—6-13; 8:45 am s .
[ ] Federal Insurance and Mitigation

BILLING CODE 9110-12-P Administration, Federal Emergency Corrections
Management Agency, 500 C Street SW., In the proposed rule published at 75
DEPARTMENT OF HOMELAND Washington, DC 20472, (202) 646-4064  FR 62061, in the October 7, 2010, issue
SECURITY or (email) of the Federal Register, FEMA
Luis.Rodriguez3@fema.dhs.gov. published a table under the authority of
Federal Emergency Management FOR FURTHER INFORMATION CONTACT: Luis 44 CFR 67.4. Corrections to that table
Agency Rodriguez, Chief, Engineering were subsequently published at 77 FR
Management Branch, Federal Insurance 55785 in the September 11, 2012 issue
44 CFR Part 67 and Mitigation Administration, Federal  of the Federal Register under the
[Docket ID FEMA-2013-0002; Internal Emergency Management Agency, 500 C  authority of 44 CFR 67.4. The corrected
Agency Docket No. FEMA—B-1145] Street SW., Washington, DC 20472, table, entitled “Schuylkill County,
(202) 646—4064 or (email) Pennsylvania, (All Jurisdictions)”
Proposed Flood Elevation Luis.Rodriguez3@fema.dhs.gov. addressed the following flooding
Determinations SUPPLEMENTARY INFORMATION: The sources: Good Spring Creek, Little

Schuylkill River, Mahanoy Creek,

AGENCY: Federal Emergency Federal Emergency Management Agency el
Management Agency, DHS. (FEMA) publishes proposed Schuylk%ll R}ver, and West Branch
’ . ati o 3 Schuylkill River. That table contained
ACTION: Proposed rule; correction determinations of Base (1% annual : : : .
’ : chance) Flood Elevations (BFEs) and inaccurate mforma‘qon as to the location
SUMMARY: On October 7, 2010, FEMA modified BFEs for communities of re.fe.renced el(.avat.lon, effective and
published in the Federal Register a participating in the National Flood modified elevation in feet, and/or

communities affected for the flooding
source Schuylkill River. In addition,
several of the map repository addresses

proposed rule that contained an Insurance Program (NFIP), in
erroneous table. On September 11, 2012, accordance with section 110 of the
a correction to that original notice was Flood Disaster Protection Act of 1973,

published in the Federal Register. This 42 U.S.C. 4104, and 44 CFR 67.4(a). and the community name of the
notice provides corrections to that These proposed BFEs and modified Borpugh of M1ddleport mCl,Uded.m the
initial table and the correction notice, to BFEs, together with the floodplain notice were incorrect. In this notice,

be used in lieu of the information management criteria required by 44 CFR FEMA is publishing the accurate
published at 75 FR 62061 and at 77 FR  60.3, are minimum requirements. They information, to address these prior
55785. The table provided here should not be construed to mean that errors. The 1nf01:ma't10n provided below
represents the flooding sources, location the community must change any should be used in lieu of that previously
of referenced elevations, effective and existing ordinances that are more published.

modified elevations, and communities stringent in their floodplain In proposed rule FR Doc. 12-22302,
affected for Schuylkill County, management requirements. The beginning on page 55785 in the issue of
Pennsylvania (All Jurisdictions). community may at any time enact September 11, 2012, make the following
Specifically, it addresses the following stricter requirements of its own or correction. On pages 55785 and 55786,
flooding sources: Good Spring Creek, pursuant to policies established by other correct the table to read as follows:

* Elevation in feet (NGVD)
+Elevation in feet (NAVD)
#Depth in feet above ground

A Elevation in meters (MSL) Communities affected

Flooding source(s) Location of referenced elevation **

Effective Modified

Schuylkill County, Pennsylvania (All Jurisdictions)

Good Spring Creek .............. Approximately 1,580 feet upstream of Locust Street None +810 | Township of Frailey.
Approximately 977 feet upstream of Spruce Street ... None +815
Little Schuylkill River ............ Approximately 1,750 feet downstream of the State None +548 | Township of East Bruns-
Route 895 bridge. wick.
At the upstream side of the railroad bridge ............... None +560
Mahanoy Creek ........cccccevune Approximately 0.71 mile upstream of Rice Road ...... None +781 | Township of Butler.
Approximately 560 feet upstream of the railroad None +811
bridge.
Schuylkill River ...........c........ Approximately 1,349 feet upstream of Mount Carbon None +594 | Borough of Mechanics-
Arch Road. ville, Borough of Palo
Alto.
Approximately 100 feet upstream of Coal Street ....... None +631
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* Elevation in feet (NGVD)
+Elevation in feet (NAVD)
; ; P #Depth in feet above ground -
Flooding source(s) Location of referenced elevation A Elevation in meters (MSL) Communities affected
Effective Modified
Schuylkill River ..........cc.c..... An area bound by a point approximately 31 feet None +722 | Borough of Middleporrt.
south of State Route 209; a point approximately
618 feet south of State Route 209; and a point
approximately 639 feet southwest of State Route
209.
Schuylkill River ..........cccce..... An area bound by a point approximately 475 feet None +733 | Borough of Middleport.
northwest of State Route 209; a point approxi-
mately 472 feet northeast of State Route 209; and
a point approximately 367 feet south of State
Route 209.
Schuylkill River ..........cccc..... Approximately 0.5 mile downstream of Franklin None +747 | Township of Schuylkill.
Street.
Approximately 0.4 mile downstream of Franklin None +748
Street.
West Branch Schuylkill River | Approximately 1,582 feet upstream of East Sunbury None +702 | Township of Branch,
Street. Township of New Cas-
tle, Township of Nor-
wegian.
Approximately 169 feet upstream of the intersection None +848
of Greenbury Road and State Route 4002.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street SW., Washington, DC 20472.

ADDRESSES
Borough of Mechanicsville
Maps are available for inspection at the Mechanicsville Borough Hall, 1342 Pottsville Street, Pottsville, PA 17901.

Borough of Middleport
Maps are available for inspection at the Borough Hall, 27 Washington Street, Middleport, PA 17953.

Borough of Palo Alto
Maps are available for inspection at the Borough Hall, 142 East Bacon Street, Palo Alto, PA 17901.

Township of Branch
Maps are available for inspection at the Branch Township Municipal Building, 25 Carnish Street, Pottsville, PA 17901.

Township of Butler
Maps are available for inspection at the Butler Township Municipal Building, 211 Broad Street, Ashland, PA 17921.

Township of East Brunswick
Maps are available for inspection at the East Brunswick Township Municipal Building, 55 West Catawissa Street, New Ringgold, PA 17960.

Township of Frailey

Maps are available for inspection at the Frailey Township Municipal Building, 23 Maryland Street, Donaldson, PA 17981.
Township of New Castle

Maps are available for inspection at the New Castle Township Municipal Building, 248-250 Broad Street, Saint Clair, PA 17970.
Township of Norwegian

Maps are available for inspection at the Norwegian Township Municipal Building, 506 Maple Avenue, Mar Lin, PA 17951.
Township of Schuylkill

Maps are available for inspection at the Schuylkill Township Municipal Building, 675 Walnut Street, Mary-D, PA 17952.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)
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Roy Wright,

Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2013-05309 Filed 3-6-13; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Parts 204 and 206

[Docket ID FEMA-2013-0004]

RIN 1660-AA78

Disaster Assistance; Fire Management
Assistance Grant (FMAG) Program—

Deadline Extensions and
Administrative Corrections

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: FEMA proposes to revise its
Fire Management Assistance Grant
(FMAG) program regulations to lengthen
the potential extension for the grantee’s
submission of its grant application to
FEMA from up to 3 months to up to 6
months. FEMA also proposes to
lengthen the potential extension for a
subgrantee to submit a project
worksheet from up to 3 months to up to
6 months. These proposed deadline
extensions provide increased flexibility
to applicants who may benefit from
additional time to prepare the
documentation necessary to support a
grant application and may reduce or
eliminate financial losses due to
delayed invoices by third parties that
exceed the maximum 3-month deadline
extension. In addition, FEMA proposes
to exempt project worksheets claiming
only administrative costs from the
$1,000 minimum. FEMA also proposes
to make additional minor administrative
changes to its FMAG regulations to
reflect current statutory and regulatory
requirements and clarify grant
application procedures.
DATES: Comments must be submitted by
May 6, 2013.
ADDRESSES: You may submit comments,
identified by Docket ID FEMA-2013—
0004, by one of the following methods:
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Mail/Hand Delivery/Courier:
Regulatory Affairs Division, Office of
Chief Counsel, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472-3100.

Instructions: All submissions received
must include the agency name and
docket ID. Regardless of the method
used for submitting comments or
material, all submissions will be posted,
without change, to the Federal
eRulemaking Portal at http://
www.regulations.gov, and will include
any personal information you provide.
Therefore, submitting this information
makes it public. You may wish to read
the Privacy Notice that is available via
a link on the homepage of
www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to the Federal
eRulemaking Portal at http://
www.regulations.gov, click on
“Advanced Search,” then enter
“FEMA-2013-0004" in the “By Docket
ID”” box, then select “FEMA” under “By
Agency,” and then click “Search.”
Submitted comments may also be
inspected at FEMA, Office of Chief
Counsel, Regulatory Affairs Division,
500 C Street SW., Washington, DC
20472-3100.

FOR FURTHER INFORMATION CONTACT:
William Roche, Director, Public
Assistance Division, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472-3100, (phone)
202-212-2340, or (email)
William.Roche@dhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Fire Management Assistance
Grant (FMAG) Program is authorized by
section 420 of the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act? (Stafford Act). Section
420 authorizes the President to provide
assistance, including grants, equipment,
supplies, and personnel to any State or
local government 2 for the mitigation,
management, and control of any fire on
public or private forest land or grassland
that threatens destruction that would
constitute a major disaster.?

1Disaster Relief Act of 1974, Public Law 93-288,

section 417, 88 Stat. 158 (1974), redesignated as
section 420 by the Stafford Act, Public Law 100-
107, section 106(j), 102 Stat. 4705 (1988); codified
as amended at 42 U.S.C. 5187.

2 Disaster Mitigation Act of 2000, Public Law
106-390, section 303, 42 U.S.C. 5121, added “local
government” to section 420 of the Stafford Act.
Section 102(7) of the Stafford Act includes “an
Indian tribe or authorized tribal organization, or
Alaska Native Village or organization” in its
definition of “local government.”

3 A major disaster under the Stafford Act is any
natural catastrophe or, regardless of cause, any fire,
flood, or explosion which in the determination of
the President causes damage of sufficient severity
and magnitude to warrant major disaster assistance
to supplement the efforts and available resources of
States, local governments, and disaster relief

In order to receive funding for a fire
management assistance grant (FMAG), a
State ¢+ must submit a request for an
FMAG declaration. See 44 CFR 204.22.
If FEMA approves the request and
issues the declaration, the grantee > may
begin preparing a grant application
package for submission to the FEMA
Regional Administrator. State agencies,
Tribal governments, and local
governments interested in applying for
FMAG subgrants must submit a Request
for Fire Management Assistance to the
grantee. Once FEMA determines that the
subgrantee meets the eligibility criteria,
FEMA Regional staff begin to work with
the grantee and local staff to prepare
project worksheets. See 44 CFR
204.52(b). The project worksheet
identifies actual costs incurred by the
subgrantee or grantee as a result of
firefighting activities, and is the
mechanism by which FEMA reimburses
eligible costs.

Under the FMAG program, certain
administrative costs are reimbursable.
Grantees and subgrantees may claim
direct costs (i.e., those costs directly
attributable to a particular project)
associated with requesting, obtaining,
and administering a grant for a declared
fire, including regular and overtime pay
and travel expenses for permanent,
reassigned, temporary, and contract
employees who assist in administering
the fire management assistance grant.
Other direct administrative costs
incurred by the grantee or subgrantee,
such as equipment and supply
purchases, may be eligible, but must be
reviewed by the grantee and FEMA
Regional Administrator. Indirect costs
incurred by the grantee during the
administration of a grant are allowed in
accordance with the provisions of 44
CFR part 13 and OMB Circular A-87;
subgrantees may not claim indirect
administrative costs.

To be eligible for reimbursement,
costs reported on project worksheets
must total $1,000 or more. 44 CFR
204.52(c)(5).

Subgrantees must submit all of their
project worksheets to the grantee for
review. The grantee determines the
deadline for subgrantees to submit
completed project worksheets, but the

organizations in alleviating the damage, loss,
hardship, or suffering caused thereby.

4Pursuant to FEMA regulations at 44 CFR 204.22,
only the Governor of a State or the Governor’s
Authorized Representative can request an FMAG
declaration.

5The grantee is usually a State; however, an
Indian Tribal government may also be the grantee,
in which case it takes on the same responsibilities
as the State. See 44 CFR 204.3.
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deadline must be no later than 6 months
from the close of the incident period.®
At the request of the grantee, the
Regional Administrator may grant an
extension of up to 3 months for the
submission of the project worksheet.
The grantee must include a justification
in its request for an extension. See 44
CFR 204.52(c).

The grantee submits the subgrantee
project worksheets to the FEMA
Regional Administrator as part of its
grant application. See 44 CFR
204.51(b)(4) and 204.52(c). The grantee
must submit its grant application within
9 months of the FMAG declaration.
Upon receipt of a written request from
the grantee, the Regional Administrator
may grant an extension for up to 3
months. The grantee’s request must
include a justification for the extension.
See 44 CFR 204.51(a).

II. Discussion of the Rule

A. Deadline Extensions

FEMA proposes to revise 44 CFR
204.52(c)(3) to allow the Regional
Administrator to grant up to a 6-month
extension for a subgrantee to submit the
project worksheet. The current
regulations allow for a maximum
3-month extension. In addition, FEMA
proposes to lengthen the 3-month
deadline extension for the grantee’s
submission of its grant application to
FEMA in 44 CFR 204.51(a)(2) to a
maximum 6-month extension.

As part of its application for a
subgrant, a subgrantee must submit a
project worksheet and its supporting
documentation. The grantee then
submits these project worksheets as part
of its grant application. Any delays in
compiling, organizing, and submitting
invoices and billings can hinder a
grantee’s or subgrantee’s ability to meet
established deadlines. Financial losses
may result when billable services and
equipment employed in fire-
suppression and related activities are
not identified due to time constraints.
FEMA proposes allowing an extension
of up to 6 months to help alleviate some
of the time pressure of completing
necessary documentation following an
FMAG declaration.

When the FMAG regulations were
originally issued in 2001, the time
requirements to gather and verify
required documentation were informed
estimates. Experience has shown that
additional time is often necessary to
complete these tasks. In practice, many
States need to request an extension due
to delays in obtaining costs, as
documented on project worksheets, and

6 The incident period is the time interval during
which the declared fire occurs.

a number of those States do not meet the
deadline even with the 3-month
extension.

There are several reasons for the need
for additional time. There has been an
overall increase in the number of fires
and a decrease in the number of
personnel available to gather and verify
documents such as timesheets,
equipment usage, supplies, and other
resources. The longer fire seasons place
greater demands on personnel, resulting
in delays in compiling documentation
as resources are employed for longer
periods in support of fire-fighting
operations. Wildfires occur without
notice, and may spread and remain
uncontrolled for a long time. The
people, equipment, and other resources
necessary to combat such fires are sent
immediately and may involve numerous
agencies, various political/municipal
divisions, and numerous public and
private organizations. Resources are
tracked during fire suppression
operations, but the task of
reconstructing when and what
equipment and resources were utilized
for fire suppression efforts can be
complex and time consuming. This is
more pronounced when operations
against multiple fires have been
conducted, as documentation must be
reviewed to ensure the service and
equipment is billed toward the correct
fire. This reconstruction must be done
for proper preparation of the project
worksheet. The proposed deadline
extension will provide increased
flexibility to subgrantees and grantees,
who may benefit from additional time to
prepare project worksheets and
assemble the grant application package,
and may reduce or eliminate financial
losses due to delayed invoices by third
parties.

B. Technical Changes To Clarify When
Subgrantees Apply to the FMAG
Program

Section 204.52(a) currently states that
“State, local, and tribal governments
interested in applying for subgrants
under an approved fire management
assistance grant must submit a Request
for Fire Management Assistance to the
Grantee in accordance with State
procedures and timelines.” (emphasis
added) FEMA proposes to remove
“under an approved fire management
assistance grant” from this paragraph in
order to clarify that subgrants are
actually submitted before a fire
management assistance grant is
approved. That is, when the grantee
receives all of the subgrantee project
worksheets, it submits them in a
package to FEMA for approval as part of
its grant application. This revision is not

a substantive change to the FMAG
Program.

In 44 CFR 204.52(c)(1), the regulations
currently state that applicants should
submit all project worksheets through
the grantee for approval and transmittal
to the Regional Administrator as
amendments to the State’s application.
FEMA proposes to change the term
“amendments to” to “part of” the
State’s application. This proposed
change clarifies that the grantee submits
the subgrantee project worksheets along
with its grant application. This revision
is not a substantive change to the FMAG
Program.

C. Technical Change Regarding
Submission of the Grant Application

The regulations currently state that
States ‘““‘should” submit their grant
applications within 9 months of the
declaration. See 44 CFR 204.51(a)(2).
FEMA proposes to change the word
“should” to “must” to clarify that it is
a requirement, and not an option, for
States to submit their grant applications
within 9 months of the declaration in
order to receive FMAGs. This revision is
in keeping with the regulatory scheme
which allows for an extension to the
deadline. If the deadline were optional,
there would be no need for an extension
provision. This revision is not a
substantive change to the FMAG
Program, as FEMA currently treats the
9-month deadline as mandatory, and
approves requests for extensions on a
regular basis.

D. Requirement That the Request for a
Grantee’s Time Extension To Submit the
Project Worksheet Be in Writing

In 44 CFR 204.52, FEMA proposes to
add that a grantee’s request and
justification for a time extension to
submit the project worksheet must be in
writing. This is a nonsubstantive change
that mirrors the requirement in 44 CFR
204.51 that the grantee must provide
justification in writing for its request for
a time extension to submit the grant
application. FEMA currently requires
the request and justification to be in
writing; therefore this is not a
substantive change.

E. Technical Change To Clarify Project
Worksheet Deadline and Extension

In 44 CFR 204.52(c)(4), FEMA
proposes to revise the paragraph to read
that project worksheets will not be
accepted after the deadline in paragraph
(c)(2) has expired, or, if applicable, after
an extension specified in paragraph
(c)(3) has expired. This is a
nonsubstantive change that clarifies that
the deadline is required but an
extension may be requested and
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granted. It does not reflect any change
to the FMAG Program.

F. Elimination of the $1,000 Project
Worksheet Minimum for Administrative
Costs

In 44 CFR 204.52(c)(5), FEMA
proposes to revise the paragraph to
indicate that the $1,000 project
worksheet minimum does not apply to
project worksheets that only request
reimbursement for either grantee or
subgrantee allowable administrative
costs as defined in 44 CFR 204.63. This
is a substantive change. Currently,
FEMA does not allow reimbursement
for administrative costs if the applicant
submits them on a project worksheet
that totals less than $1000. This
proposed revision would allow for
reimbursement for those costs. This
ensures that grantees and subgrantees
can be reimbursed for all eligible
administrative expenses.

G. Technical Change To Clarify That
Administrative Costs Under FMAG Are
Not Subject to Management Cost
Requirements

FEMA proposes to specify in 44 CFR
204.63 that allowable costs for the direct
and indirect administration of an FMAG
are only subject to part 13 and not to 44
CFR part 207. This is a nonsubstantive
change that clarifies current regulatory
authority; it does not reflect any change
to the FMAG program.

H. Technical Change To Conform to the
Statutory Requirement That the Fire or
Fire Complex be on Public or Private
Forest Land or Grassland

FEMA proposes to specify in 44 CFR
204.21(a) that the fire or fire complex
must be on public or private forest land
or grassland in order for a State to
receive a fire declaration. FEMA
inadvertently omitted this requirement
from the regulations; the requirement is
mandated by section 420 of the Stafford
Act. In practice, FEMA has been
meeting this requirement and therefore
the proposed revision is not substantive;
it does not reflect any change to the
FMAG program.

I. Nomenclature

1. Office of Management and Budget
(OMB) Form Numbers

FEMA proposes to remove Office of
Management and Budget (OMB)
approved form numbers that appear
throughout 44 CFR part 204.
Throughout 44 CFR part 204, FEMA
refers to forms such as the Standard
Form (SF) 424, Request for Federal
Assistance, and FEMA Form 90-91, for
the project worksheet. FEMA proposes
to remove the form numbers and refer

only to the title of the form, because the
form numbers may change as OMB
approves revised forms in the future.
This is a nonsubstantive change.

2. Definitions

FEMA proposes to remove the
definitions of “FEMA Form 90-91"" and
“Standard Form (SF) 424" because
FEMA is proposing to remove all
references to OMB form numbers in this
regulation. Therefore, these definitions
are no longer necessary. FEMA also
proposes to change the title of the
definition of “Request for Federal
Assistance” to “Application for Federal
Assistance” to reflect the proper title of
this form.

FEMA proposes to remove the
definition of “we, our, us”’; those terms
refer to “FEMA” throughout part 204.
However, FEMA is proposing to change
all such references in part 204 to
“FEMA”. Therefore, this definition
would no longer be necessary.

Finally, FEMA proposes to remove
the words ““in block 13” from the
definition of “performance period”
since the format and numbering of the
form may change in the future. By
removing ““in block 13,” FEMA will not
need to revise the regulation if the
format and numbering of the form
changes.

3. Removal of the Word “Including” in
44 CFR 204.42(b)(1)

FEMA proposes to remove the word
“including” in 44 CFR 204.42(b)(1).
Section 204.42(b) lists six separate
categories of costs that FEMA considers
eligible equipment and supplies costs.
The use of the word “including” after
the first category is a typographical
€ITOT.

I. Removal of Part 206, Subpart L—Fire
Suppression Assistance

FEMA proposes to remove subpart L,
Fire Suppression Assistance, from part
206, Federal Disaster Assistance,
because it is no longer necessary. The
Disaster Mitigation Act of 2000
established the Fire Management
Assistance Grant Program under Section
420 of the Stafford Act. The Fire
Management Assistance Grant Program
replaced the Fire Suppression
Assistance Program. Part 204 of 44 CFR
contains the current regulations for fire
assistance authorized by section 420 of
the Stafford Act.

III. Regulatory Analysis

A. Executive Order 12866, ‘“‘Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a “‘significant
regulatory action,” under section 3(f) of
Executive Order 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget.

Summary

This rule does not impose mandatory
costs on grantees and subgrantees. This
rule does provide Regional
Administrators increased flexibility to
assist grantees and subgrantees who
submit FMAG applications and warrant
an extension. In addition, the exemption
from the $1,000 project worksheet
minimum would allow grantees and
subgrantees not previously reimbursed
for eligible program administrative
expenses to receive additional
compensation from FEMA and the
Disaster Relief Fund. FEMA estimates
this exemption would transfer between
$10,000 and $50,000 in administrative
costs over the next ten years
(undiscounted) from grantees and
subgrantees to FEMA.

Total Costs and Benefits of This Rule

There are no direct monetary costs
associated with the increased extensions
identified in the proposed rule. The cost
of existing requirements (i.e., grant
application submission) has the
potential to be shifted, but not changed,
by this rule. However, an extension may
indirectly impact a grantee’s or
subgrantee’s cash flow. For instance, if
funds needed to reimburse fire
suppression services (per a mutual aid
fiscal agreement) are delayed due to an
extension, then a grantee would have to
use alternative means to avoid a
budgetary shortfall. Regardless, it is the
grantee’s choice whether or not to apply
for an extension and the grantee would
need to consider if it was more
beneficial to expend extra efforts to
submit its FMAG application without an
extension or to find alternative means to
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cover any associated shortfalls. Based
on previous FMAG application
submittals, FEMA expects
approximately twenty 6-month grantee
extensions to be granted over the next
10 years. As is current practice (44 CFR
204.52(c)(3)), subgrantee extensions are
at the request of the grantee. Our
estimate of grantee extensions includes
any subgrantee extension requests that
may be included as part of the grantee’s
request. A grantee request may cover
multiple subgrantee extensions.

The exemption from the $1000 project
worksheet minimum, for those project
worksheets submitted only to claim
administrative costs, would transfer
eligible administrative costs from
grantees and subgrantees to FEMA and
the Disaster Relief Fund. This would
allow grantees and subgrantees not
previously reimbursed for eligible
program administrative expenses to
receive compensation. FEMA subject
matter experts from FEMA’s Recovery
Directorate estimate an average of 1 to
5 such project worksheets would be
submitted a year. FEMA assumes for
this analysis that the cost of such project
worksheets to be $1,000. The resulting
total additional transfer to grantees and
subgrantees, over 10 years, ranges
between $10,000 and $50,000
(undiscounted).

Benefits of the proposed rule would
include increased flexibility to grantees
and subgrantees for submitting their
respective applications. A longer
application period may also allow
applicants to use lengthier but more cost
efficient grant application preparation
methods. The proposed rule would also
more accurately reflect the operational
and administrative demands of the
FMAG grant process. In addition, the
proposed rule’s nonsubstantive
modifications would improve regulatory
clarity.

Retrospective Review

To facilitate the periodic review of
existing regulations, Executive Order
13563 requires agencies to consider how
best to promote retrospective analysis of
rules that may be outmoded, ineffective,
insufficient, or excessively burdensome,
and to modify, streamline, expand, or
repeal them in accordance with what
has been learned. The Executive Order
requires agencies to issue a retrospective
review plan, consistent with law and
the agency’s resources and regulatory
priorities, under which the agency will
periodically review its existing
significant regulations to determine
whether any such regulations should be
modified, streamlined, expanded, or
repealed so as to make the agency’s
regulatory program more effective or

less burdensome in achieving the
regulatory objectives. Review of FEMA’s
existing FMAG regulations revealed that
they could be modified to provide for
greater flexibility for FEMA to account
for extenuating circumstances that may
delay applications. Therefore, FEMA is
increasing available extension times by
3 months for both grantee and
subgrantee FMAG submissions. In
addition, FEMA has decided to expand
coverage of administrative costs by
exempting the $1000 project worksheet
minimum for those project worksheets
submitted only to claim eligible
program administrative costs.

B. Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), and section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 601 note) require that special
consideration be given to the effects of
proposed regulations on small entities.
The RFA mandates that an agency
conduct an RFA analysis when an
agency is “required by section 553
* * * to publish general notice of
proposed rulemaking for any proposed
rule.” See 5 U.S.C. 603(a). As the
proposed rule imposes no direct
monetary cost, FEMA certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

C. National Environmental Policy Act
(NEPA)

Section 102 of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., as
amended, requires agencies to consider
the impacts in their decisionmaking on
the quality of the human environment.
The Council on Environmental Quality’s
procedures for implementing NEPA, 40
CFR part 1500 et seq., require Federal
agencies to prepare Environmental
Impact Statements (EIS) for major
Federal actions significantly affecting
the quality of the human environment.
Each agency can develop categorical
exclusions to cover actions that
typically do not trigger significant
impacts to the human environment
individually or cumulatively. Agencies
develop environmental assessments
(EA) to evaluate those actions that do
not fit an agency’s categorical exclusion
and for which the need for an EIS is not
readily apparent. At the end of the EA
process the agency will determine
whether to make a Finding of No
Significant Impact (FONSI) or whether
to initiate the EIS process.

Rulemaking is a major Federal action
subject to NEPA. The List of exclusion
categories at 44 CFR 10.8(d)(2)(ii)

excludes the preparation, revision, and
adoption of regulations from the
preparation of an environmental
assessment or environmental impact
statement, where the rule relates to
actions that qualify for categorical
exclusions. This rule deals with the
FMAG program which is excluded
under 44 CFR 10.8(d)(2)(xix)(N). The
purpose of this rule is to lengthen the
time for the submission of grantees’ and
subgrantees’ applications and to provide
for administrative changes that better
reflect statutory requirements. These
changes are administrative-related
changes that are categorically excluded
under 44 CFR 10.8(d)(2)@i). No
extraordinary circumstances exist
requiring the need to develop an
environmental assessment or
environmental impact statement. See 44
CFR 10.8(d)(3). An environmental
assessment will not be prepared because
a categorical exclusion applies to this
rulemaking action and no extraordinary
circumstances exist.

D. Executive Order 12898,
Environmental Justice

Under Executive Order 12898, Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629
(Feb. 16, 1994), as amended by
Executive Order 12948, 60 FR 6381
(Feb. 1, 1995), FEMA incorporates
environmental justice into its policies
and programs. The Executive Order
requires each Federal agency to conduct
its programs, policies, and activities that
substantially affect human health or the
environment, in a manner that ensures
that those programs, policies, and
activities do not have the effect of
excluding persons from participation in
our programs, denying persons the
benefits of our programs, or subjecting
persons to discrimination because of
their race, color, or national origin.

No action that FEMA can anticipate
under this rule will have a
disproportionately high or adverse
human health and environmental effect
on any segment of the population.
Accordingly, the requirements of
Executive Order 12898 do not apply to
this rule.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 658, 1501-1504, 1531—
1536, 1571, applies to any notice of
proposed rulemaking that would
implement any rule which includes a
Federal mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
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in any one year. If the rulemaking
includes a Federal mandate, the Act
requires an agency to prepare an
assessment of the anticipated costs and
benefits of the Federal mandate. The Act
also pertains to any regulatory
requirements that might significantly or
uniquely affect small governments.
Before establishing any such
requirements, an agency must develop a
plan allowing for input from the
affected governments regarding the
requirements.

FEMA has determined that this rule
will not result in the expenditure by
State, local, and Tribal governments, in
the aggregate, nor by the private sector,
of $100 million or more in any one year
as a result of a Federal mandate, and it
will not significantly or uniquely affect
small governments. Therefore, no
actions are deemed necessary under the
provisions of the Unfunded Mandates
Reform Act of 1995.

F. Executive Order 13132, Federalism

Executive Order 13132, Federalism,
64 FR 43255 (Aug. 10, 1999), sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Federal
agencies must closely examine the
statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to the extent practicable, must
consult with State and local officials
before implementing any such action.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

G. Paperwork Reduction Act of 1995

This rule contains collections of
information that are subject to review by
OMB under the Paperwork Reduction
Act of 1995, as amended, 44 U.S.C.
3501-3520. The information collections
included in this rule are approved by
OMB under control numbers 1660—
0058, Fire Management Assistance
Grant Program, and 1660-0025, FEMA
Emergency Preparedness and Response
Directorate Grants Administration
Forms. There are no new information
collections included in this proposed
rule.

H. Privacy Act Analysis

Under the Privacy Act of 1974, 5
U.S.C. 552a, an agency must determine
whether implementation of a proposed

regulation will result in a system of
records. A “record” is any item,
collection, or grouping of information
about an individual that is maintained
by an agency, including, but not limited
to, his/her education, financial
transactions, medical history, and
criminal or employment history and
that contains his/her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph. See 5 U.S.C.
552a(a)(4). A “‘system of records” is a
group of records under the control of an
agency from which information is
retrieved by the name of the individual
or by some identifying number, symbol,
or other identifying particular assigned
to the individual. An agency cannot
disclose any record which is contained
in a system of records except by
following specific procedures.

The E-Government Act of 2002, 44
U.S.C. 3501 note, also requires specific
procedures when an agency takes action
to develop or procure information
technology that collects, maintains, or
disseminates information that is in an
identifiable form. This Act also applies
when an agency initiates a new
collection of information that will be
collected, maintained, or disseminated
using information technology if it
includes any information in an
identifiable form permitting the
physical or online contacting of a
specific individual.

The information maintained and
collected for the FMAG program is
covered by the Privacy Act, specifically
under DHS/FEMA—004 Grants
Management Information Files System
of Records, 74 FR 39705 (Aug. 7, 2009).
This rule does not affect this system of
records notice. DHS/FEMA has a
current Privacy Impact Assessment
(PIA) addressing the maintenance of
FMAG information as required by the e-
Government Act.

I. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, 65 FR 67249 (Nov. 9,
2000), applies to agency regulations that
have Tribal implications, that is,
regulations that have substantial direct
effects on one or more Indian Tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes. Under
this Executive Order, to the extent
practicable and permitted by law, no
agency shall promulgate any regulation

that has Tribal implications, that
imposes substantial direct compliance
costs on Indian Tribal governments, and
that is not required by statute, unless
funds necessary to pay the direct costs
incurred by the Indian Tribal
government or the Tribe in complying
with the regulation are provided by the
Federal Government, or the agency
consults with Tribal officials. FEMA has
determined that this rule does not have
Tribal implications and does not impose
substantial direct compliance costs on
Indian Tribal governments. The changes
proposed by this rule would not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The FMAG program is a voluntary grant
program in which Indian Tribes may
participate as grantees or subgrantees;
the program provides monetary
assistance to Indian Tribes, and does not
affect the relationship between the
Federal Government and Indian Tribes
or the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

J. Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

FEMA has reviewed this rule under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights, 53 FR 8859 (Mar. 18, 1988), as
supplemented by Executive Order
13406, Protecting the Property Rights of
the American People, 71 FR 36973 (June
28, 2006). This rule will not affect the
taking of private property or otherwise
have taking implications under
Executive Order 12630.

K. Executive Order 12988, Civil Justice
Reform

FEMA has reviewed this rule under
Executive Order 12988, Civil Justice
Reform, 61 FR 4729 (Feb. 7, 1996). This
rule meets applicable standards to
minimize litigation, eliminate
ambiguity, and reduce burden.

List of Subjects

44 CFR Part 204

Administrative practice and
procedure, Fire prevention, Grant
programs, Reporting and recordkeeping
requirements.

44 CFR Part 206

Administrative practice and
procedure, Coastal zone, Community
facilities, Disaster assistance, Fire
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prevention, Grant programs-housing and
community development, Housing,
Insurance, Intergovernmental relations,
Loan programs-housing and community
development, Natural resources,
Penalties, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the Federal Emergency
Management Agency proposes to amend
44 CFR Chapter I as follows:

PART 204—FIRE MANAGEMENT
ASSISTANCE GRANT PROGRAM

m 1. Revise the authority citation for part
204 to read as follows:

Authority: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 through 5207; Homeland
Security Act of 2002, 6 U.S.C. 101 et seq.;
Department of Homeland Security Delegation
9001.1.

§204.1 [Amended]

m 2. Remove the words “We (FEMA)”
and add, in their place, the word
“FEMA”.

§204.3 [Amended]

m 3.In §204.3—

m a. In the definition of “Applicant”,
remove the word ‘““us’ and add, in its
place, the word “FEMA”’;

m b. In the definition of “Hazard
mitigation plan”, remove the word
“We”, and add, in its place, the word
“FEMA”, and remove the word
“address” and add, in its place, the
word “addresses’’;

m c. In the definition of ‘“Performance
period”’, remove the words “‘(Standard
Form 424)” and ““in block 13”;

m d. In the definition of “Project
worksheet”’, remove the words “FEMA
Form 90-91, which identifies”, and add,
in their place, the words “The form
which identifies”’;

m c¢. Remove the definitions of “FEMA
Form 90-91", “Request for Federal
Assistance”, “Standard Form (SF) 424",
and “We, our, us’’; and

m f. Add a definition of “Application for
Federal Assistance” in alphabetical
order to read as follows:

§204.3 Definitions used throughout this
part.
* * * * *

Application for Federal Assistance.
The form the State submits to apply for
a grant under a fire management
assistance declaration.

§204.21 [Amended]

m4.In §204.21—-

m a. In paragraphs (a) and (b)
introductory text, remove the word
“We” and add, in its place, the word
“FEMA”’; and

m b. In paragraph (a), after the word
“complex”, add the words “on public or
private forest land or grassland”.

§204.22 [Amended]

m 5.In §204.22, remove the word “we”’
and add, in its place, the word “FEMA”’;
and remove the words “(FEMA Form
90-58)”.

§204.25 [Amended]
m 6. In § 204.25 paragraph (b), remove

the word “we”” and add, in its place, the
word “FEMA”.

§204.42 [Amended]

m7.In§204.42—:

m a. In paragraph (b)(1), after the word
“safety”’, remove the comma and add, in
its place, a period, and remove the word
“including:”;

m b. In paragraphs (b)(5) and (f), remove
the word “We” and add, in its place, the
word “FEMA”; and

m c. In paragraph (b)(5), remove the

word “we” and add, in its place, the
word “FEMA”’; and remove the word
“determine”, and add, in its place, the
word ‘““determines”.

§204.51 [Amended]

m 8.1n §204.51—

m a. In paragraph (a), remove the space
after the word “Administrator”’; remove
the words ““SF 424 (Request for Federal
Assistance)” and add, in their place, the
words “Application for Federal
Assistance’’; and remove the words
“(FEMA Form 20-16a (Summary of
Assurances—Non-construction
Programs)” and add, in their place, the
words ‘“Summary of Assurances—Non-
construction Programs’’;

m b. In paragraph (a)(2), remove the
word ‘‘should” and add, in its place, the
word “must”’; and remove the number
“3” and add, in its place, the number
“6”;

m c. In paragraphs (b)(1) and (b)(5),
remove the word “We’ and add, in its
place, the word “FEMA”’;

m d. In paragraphs (b)(1) and (d), remove
the word “we” and add, in its place, the
word “FEMA”’;

m e. In paragraph (b)(1), remove the
word ‘“‘determine”, and add, in its place,
the word ‘““determines”, and

m f. In paragraph (d), after the words
“Regional Administrator”, remove the
space wherever they appear; and
remove the word “approve”, and add, in
its place, the word “approves”.

§204.52 [Amended]

m 9.1n §204.52—

m a. In paragraph (b)(1), remove the
words “(FEMA Form 90-91)";

m b. In paragraph (c)(1), remove the
words “amendments to’”’ and add, in
their place, the words “part of”’;

m c. In paragraph (c)(5), remove the
word “we” and add, in its place, the
word “FEMA” wherever it appears; and
m d. Revise paragraphs (a) and (c)(3), (4),
and (5) to read as follows:

§204.52 Application and approval
procedures for a subgrant under a fire
management assistance grant.

(a) Request for Fire Management
Assistance. (1) State, local, and tribal
governments interested in applying for
fire management assistance subgrants
must submit a Request for Fire
Management Assistance subgrant to the
Grantee in accordance with State
procedures and within timelines set by
the Grantee, but no longer than 30 days

after the close of the incident period.
* * * * *

(C) * % %

(3) At the request of the Grantee, the
Regional Administrator may extend the
time limitations in this section for up to
6 months when the Grantee justifies and
makes a request in writing.

(4) Project Worksheets will not be
accepted after the deadline in paragraph
(c)(2) of this section has expired, or, if
applicable, after an extension specified
by the Regional Administrator in
paragraph (c)(3) of this section has
expired.

(5) $1,000 Project Worksheet
minimum. When the costs reported are
less than $1,000, that work is not
eligible and FEMA will not approve that
Project Worksheet. This minimum
threshold does not apply to Project
Worksheets submitted for the direct and
indirect costs of administration of a fire
grant, as defined in 44 CFR 204.63.

§204.53 [Amended]

m 10. In § 204.53 paragraph (a), remove
the word ““us” and add, in its place, the
word “FEMA”.

§204.54 [Amended]

m 11.In §204.54—

m a. In the introductory paragraph,
remove the word “we” and add, in its
place, the word “FEMA”’; remove the
word “make” and add, in its place, the
word “makes”’, and

m b. In paragraph (a), after the words
“Regional Administrator”, remove the
space wherever they appear.

§204.62 [Amended]

m12.In §204.62—

m a. In paragraphs (a), (b), (c), and (d),
remove the word “We”” wherever it
appears and add, in its place, the word
“FEMA”;

m b. In paragraph (a), remove the word
“provide” and add, in its place, the
word ‘“provides”;
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m c. In paragraph (c), remove the word
“consider” and add, in its place, the
word “considers’;

m d. In paragraph (d), remove the word
“incur” and add, in its place, the word
“incurs”’;

m e. In paragraphs (c) and (d), remove
the word “we”” wherever it appears and
add, in its place, the word “FEMA”’; and
m f. In paragraphs (a), (b), and (d),
remove the word “us” wherever it
appears and add, in its place, the word
“FEMA”.

§204.63 [Amended]

m 13.In §204.63—

m a. In paragraphs (a) and (b), remove
the word “We” wherever it appears and
add, in its place, the word “FEMA”’;

m b. Add a new paragraph (c) to read as
follows:

§204.63 Allowable costs.

* * * * *

(c) Management costs as defined in 44
CFR part 207 do not apply to this
section.

§204.64 [Amended]

m 14.In § 204.64 paragraph (a), remove
the words “(FEMA Form 20-10)"".

PART 206—FEDERAL DISASTER
ASSISTANCE

m 15. The authority citation for part 206
continues to read as follows:

Authority: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 through 5207; Homeland
Security Act of 2002, 6 U.S.C. 101 et seq.;
Department of Homeland Security Delegation
9001.1.

Subpart L—[Removed and reserved]

m 16. Remove and reserve subpart L,
consisting of §§206.390 through
206.395.

Dated: February 8, 2013.
W. Craig Fugate

Administrator, Federal Emergency
Management Agency.

[FR Doc. 2013-05254 Filed 3-6-13; 8:45 am]
BILLING CODE 9110-23-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 4, 13, 14, 15, and 19

[FAR Case 2012-014; Docket 2012-0014;
Sequence 1]

RIN 9000-AM46

Federal Acquisition Regulation; Small
Business Protests and Appeals

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement the Small Business
Administration’s (SBA) revision of the
small business size and small business
status protest and appeal procedures to
ensure that contracts set-aside for small
businesses are awarded to eligible small
business concerns.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat at one of the addressees
shown below on or before May 6, 2013
to be considered in the formation of the
final rule.

ADDRESSES: Submit comments in
response to FAR Case 2012—-014 by any
of the following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2012—-014".
Select the link “Submit a Comment”
that corresponds with “FAR Case 2012—
014.” Follow the instructions provided
at the “Submit a Comment” screen.
Please include your name, company
name (if any), and “FAR Case 2012—
014" on your attached document.

e Fax:202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), ATTN: Hada Flowers, 1275
First Street NE., 7th Floor, Washington,
DC 20417.

Instructions: Please submit comments
only and cite FAR Case 2012-014, in all
correspondence related to this case. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Karlos Morgan, Procurement Analyst, at

202-501-2364, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at 202—501—
4755. Please cite FAR Case 2012—014.
SUPPLEMENTARY INFORMATION:

I. Background

DoD, GSA, and NASA are proposing
to amend the FAR to update the small
business size and small business status
protest and appeal procedures, protest
and appeal timeframes, and to address
the application of the Small Business
Administration’s (SBA) decisions on a
protested concern’s size and other small
business status determinations. These
changes are consistent with SBA’s final
rule published in the Federal Register at
76 FR 5680, dated February 2, 2011, that
amended SBA’s regulations to clarify
the effect, across all small business
programs, of initial and appeal
eligibility decisions; SBA’s interim final
rule, published in the Federal Register
at 77 FR 1857, dated January 12, 2012,
that amended its regulations pertaining
to the Women-Owned Small Business
Federal Contract Program so that its
protest and appeal procedures would be
consistent with all other small business
programs; and SBA'’s final rule
published in the Federal Register at 76
FR 8222, dated February 11, 2011, that
amended SBA’s regulations to address
changes with regard to North American
Industry Classification System (NAICS)
code determinations and the
nonmanufacturer rule.

In addition, this rule proposes to
restructure sections of the FAR that
address small business status protest
and appeal procedures. This
restructuring of the FAR text will
provide uniformity to the protest and
appeals guidance provided at FAR
19.306, Protesting a firm’s status as a
HUBZone small business concern, FAR
19.307, Protesting a firm’s status as a
service-disabled veteran-owned small
business concern, and FAR 19.308,
Protesting a firm’s status as an
economically disadvantaged women-
owned small business (EDWOSB)
concern or women-owned small
business (WOSB) concern eligible under
the WOSB Program. This rule also
updates the protest and appeals
guidance found at FAR 19.302,
Protesting a small business
representation or rerepresentation.

The initial restructuring of the protest
and appeals process was established
under FAR case 2010-015, Women-
Owned Small Business (WOSB)
Program, published in the Federal
Register at 76 FR 18304 on April 1,
2011. This rule proposes to restructure
FAR 19.306 and 19.307 to be uniform
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and consistent with the structure of the
text provided in FAR 19.308, which was
established under FAR case 2010-015
and with SBA regulations.

This rule does not address revisions
to FAR 19.305, protesting a
representation of disadvantaged
business status. A separate proposed
rule, requesting public comments on
revisions to FAR 19.305, was published
in the Federal Register at 76 FR 55849
on September 9, 2011.

II. Discussion and Analysis

The following is a summary of the
proposed FAR amendments associated
with this rule:

A. Small Business Size Protests

Proposed revisions include amending
FAR 19.302 to:

¢ Increase the amount of time the
SBA has, after receiving a protest, to
make a size determination of a protested
concern, from 10 to 15 business days
and to advise that an award may be
made to a protested concern after SBA
has determined it to be an eligible small
business or has dismissed the protest.

e Clarify that the contracting officer
has the authority to extend the amount
of time needed by SBA to make a size
determination.

¢ Provide guidance on actions
available to the contracting officer in the
event a size or status determination is
not received within the 15-day
timeframe or within any extension
granted by the contracting officer.

e Clarity that it is within the
discretion of SBA’s Office of Hearing
and Appeals (OHA) to accept an appeal
from a size determination, and, that
SBA may, at its sole discretion, reopen
a formal size determination to correct an
error or mistake, if it is within the
appeal period and no appeal has been
filed with OHA.

¢ Include the requirement that the
contracting officer shall consider
whether contract performance can be
suspended until an OHA Judge renders
a decision, when a post-award appeal is
submitted to OHA within the required
timeframe. In addition, if OHA finds a
protested concern to be ineligible for
award, the contracting officer may
terminate the contract, and shall not
exercise the next option or issue any
further task or delivery orders.

B. Small Business Status Protest and
Appeals

The proposed revisions include
amending FAR 19.306, 19.307, and
19.308. Revisions to these sections of
the FAR are necessary to provide
consistent guidance on the application
of protest and appeal decisions to

Federal acquisitions. The proposed
revisions address:

e What information the protest must
contain in order for it to be considered
and the timeframes for submittal of a
protest by an interested party;

e What actions the contracting officer
must take before and after receipt of an
eligibility decision;

e What actions the contracting officer
must take if a protest has been denied
or dismissed;

e What actions to take if a protest has
been sustained and the concern was
determined to be ineligible;

e What actions to take if a concern
has or has not filed a timely appeal; and
e If a protest has been sustained and

the concern was determined to be
ineligible as an SDB, SDVOSB,
HUBZone, or an EDWOSB or WOSB
eligible under the WOSB Program, what
must happen before the concern can
represent itself under one of these small
business categories.

C. Reorganizing Status Protest and
Appeal Regulations

As part of this proposed rule, FAR
19.306 and 19.307 will be restructured
to be consistent with the reconfiguration
of FAR 19.308 that was accomplished
under FAR Case 2010-015, Women-
Owned Small Business (WOSB)
Program. Realignment of FAR 19.306
and 19.307 in an arrangement similar to
FAR 19.308 will enable speedier access
to protest and appeal information.

D. Other Changes
1. Updating Ineligibility Status

The proposed revisions to FAR 4.604
require contracting officers to update
the Federal Procurement Data System
(FPDS) to reflect the final decision of
the SBA regarding the small business
size determination.

2. Revisions to Nonmanufacturer Rule

The proposed revisions to FAR
19.102(f) clarify the requirements for a
small business concern to be considered
a “nonmanufacturer.” The proposed
revisions include adding in the FAR
that a small business concern must be
primarily engaged in the retail or
wholesale trade and normally sells the
type of item being supplied; take
ownership or possession of the item(s)
with its personnel, equipment or
facilities in a manner consistent with
industry practice; and will supply the
end item of a small business
manufacturer, processor, or producer
made in the United States or its outlying
areas, or is granted a waiver. This
change reflects current SBA regulations.

3. Clarifying the Use of Wholesale and
Retail North American Industry
Classification System (NAICS) Codes

The proposed revisions to FAR 19.303
clarify that the contracting officer shall
select the NAICS code that best
describes the principal purpose of the
product or service being acquired.

Other proposed revisions to FAR
19.303 include (1) Clarifying who may
appeal a contracting officer’s NAICS
code designations or applicable size
standard; (2) the adding of a new
requirement for contracting officers to
advise the public, by amendment to the
solicitation, of the existence of a NAICS
code appeal; and (3) adding a
notification that the SBA may file a
NAICS code appeal at any time before
offers are due.

4. System for Award Management
(SAM)

The text of this proposed rule uses the
new FAR reference, System for Award
Management (SAM), for Central
Contractor Registration (CCR) and
Online Representations and
Certifications Application (ORCA).
There is a pending FAR rule (FAR Case
2012-023, System for Award
Management Name Change, Phase 1
Implementation), which will make a
global update to all of the existing
references to CCR and ORCA throughout
the FAR to the SAM designation.

II1. Executive Order 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. The Office of Information
and Regulatory Affairs (OIRA) has
deemed that this is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993, and
that this rule is not a major rule under
5 U.S.C. 804.

IIL. Regulatory Flexibility Act

The change may have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act 5 U.S.C. 601, et seq. The SBA’s final
rule that was published in the Federal
Register at 76 FR 5680, on February 2,
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2011, provided a Final Regulatory
Flexibility Analysis covering the same
subject matter as that presented in this
proposed rule. For this reason, the
rationale and methodology used by the
SBA in support of its final rule was also
used in the development of the Initial
Regulatory Flexibility Analysis (IRFA)
performed for this rule. The IRFA is
summarized as follows:

The purpose of this proposed rule is to
amend the FAR to provide revised regulatory
coverage for size or status protest and appeal
procedures, and to ensure that the FAR
contains consistent and coherent protest and
appeal procedures that are congruent with
SBA regulations. The objective of these
changes is to provide in the FAR, procedures
to assure that contracts set-aside for small
businesses are awarded to eligible small
business concerns.

This rule will not have a direct negative
impact on any small business concern, since
it is aimed at preventing businesses that are
not small or are ineligible in terms of their
status as a HUBZone, SDVOSB, or WOSB
concern, from receiving or performing
contracts that have been set aside for small
business concerns. This rule may indirectly
benefit small business concerns by
preventing awards to ineligible firms, or
shortening the length of time ineligible firms
perform set-aside contracts.

SBA processes nearly 500 size protests
each fiscal year, resulting in 41 percent being
determined to be small and 26 percent
determined to be other than small. The rest
are dismissed on procedural grounds. Thus,
the number of concerns that could be affected
by this rule, regardless of size, is
approximately 335 per year, or
approximately one tenth of one percent of the
more than 341,000 small business concerns
that are registered in the System for Award
Management. (The number of protests in
other small business programs is significantly
less than the numbers of size protests
received).

This rule will not impose any new
information collection requirements on small
businesses. This rule does not duplicate,
overlap, or conflict with any other Federal
rules.

No alternatives were considered because
there is no other means to accomplish the
stated objectives of this statute.

The Regulatory Secretariat has
submitted a copy of the Initial
Regulatory Flexibility Analysis (IRFA)
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the IRFA may be obtained from the
Regulatory Secretariat. The Councils
invite comments from small business
concerns and other interested parties on
the expected impact of this rule on
small entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by this rule in
accordance with 5 U.S.C. 610. Interested

parties must submit such comments
separately and should cite 5 U.S.C. 610
(FAR Case 2012-014) in
correspondence.

IV. Paperwork Reduction Act

The proposed rule does not contain
any information collection requirements
that require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 4, 13,
14, 15, and 19

Government procurement.

Dated: February 22, 2013.
Laura Auletta,
Director, Office of Governmentwide
Acquisition Policy, Office of Acquisition
Policy, Office of Governmentwide Policy.
Therefore, DoD, GSA, and NASA
propose amending 48 CFR parts 4, 13,
14, 15, and 19 as set forth below:
m 1. The authority citation for 48 CFR
parts 4, 13, 15, and 19 continues to read
as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

PART 4—ADMINISTRATIVE MATTERS

m 2. Amend section 4.604 by revising
paragraph (b)(4) and adding paragraph
(b)(5) to read as follows:

4.604 Responsibilities.

* * * * *

(b) * * *

(4) When the contracting office
receives written notification that a
contractor has changed its size status in
accordance with the clause at 52.219-
28, Post-Award Small Business Program
Rerepresentation, the contracting officer
must update the size status in FPDS.

(5) When the contracting office
receives written notification of SBA’s
final decision on a protest concerning a
size determination, the contracting
officer shall update FPDS to reflect the
final decision.

* * * * *

PART 13—SIMPLIFIED ACQUISITION
PROCEDURES

13.102 [Amended]

m 3. Amend section 13.102 by removing
from paragraph (a)(3) “the Woman-
owned” and adding ‘“‘the Women-
Owned” in its place.

PART 14—SEALED BIDDING
m 4a. The authority citation for 48 CFR
part 14 is revised to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

14.502 [Amended]

m 4b. Amend section 14.502 by
removing from paragraph (b)(7)
“woman-owned small business
concerns’’ and ‘“Woman-Owned Small
Business Program” and adding
“women-owned small business
concerns’’ and “Women-Owned Small
Business Program” in their places,
respectively.

PART 15—CONTRACTING BY
NEGOTIATION

m 5. Amend section 15.503 by removing
from paragraph (a)(2)(i)(E) “the Woman-
Owned” and adding “the Women-
Owned” in its place.

PART 19—SMALL BUSINESS
PROGRAMS

m 6. Amend section 19.001 by revising
the definition “Nonmanufacturer rule”
to read as follows:

19.001 Definitions.
* * * * *
Nonmanufacturer rule means that a
contractor under a small business,
service-disabled veteran-owned small
business, economically disadvantaged
women-owned small business or
women-owned small business eligible
under the women-owned small business
program set-aside, or 8(a) contract shall
be a small business under the applicable
size standard and shall provide either
its own product or that of another
domestic small business manufacturing
or processing concern (see 13 CFR
121.406). For non-manufacturer rules
pertaining to HUBZone contracts, see
19.1303(e).
m 7. Amend section 19.102 by revising
paragraph (f) to read as follows:

19.102 Size standards.

* * * * *

(f)(1) To qualify to provide
manufactured products as a small
business concern for acquisitions set
aside for small business (subpart 19.5),
the Service-Disabled Veteran-Owned
Small Business (SDVOSB) Procurement
Program (subpart 19.14), the Women-
Owned Small Business (WOSB)
Program (subpart 19.15), or awards
under section 8(a) of the Small Business
Act (subpart 19.8), a concern must be
the manufacturer or producer of the end
item being procured and the end item
must be manufactured or produced in
the United States, or the concern must
satisfy the conditions of the
nonmanufacturers rule.

(2) Any concern submitting a bid or
offer in its own name, other than on a
construction or service contract, that
proposes to furnish an end product it
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did not manufacture (a
“nonmanufacturer”), is a small business
if it—

(i) Has no more than 500 employees;

(ii) Is primarily engaged in the retail
or wholesale trade and normally sells
the type of item being supplied;

(ii1) Takes ownership or possession of
the item(s) with its personnel,
equipment or facilities in a manner
consistent with industry practice; and

(iv) Will supply the end item of a
small business manufacturer, processor
or producer made in the United States
or its outlying areas; except as provided
in paragraphs (f)(6) through (f)(9) of this
section,

(3) The term “nonmanufacturer”
includes a concern that can, but elects
not to, manufacture or produce the end
product for the specific acquisition. For
size determination purposes, there can
be only one manufacturer of the end
product being acquired. The
manufacturer of the end product being
acquired is the concern that, with its
own facilities performs the primary
activities in transforming inorganic or
organic substances, including the
assembly of parts and components, into
the end item being acquired (see 13 CFR
121.406(b)(2) for further guidance).
However, see 52.219-14 for the
limitations on subcontracting that apply
to small business set-asides and 8(a)
competitive or 8(a) sole source awards,
52.219-3 for HUBZone set-asides and
HUBZone sole source awards, 52.219—
27 for SDVOSB set-asides and SDVOSB
sole source awards, 52.219-29 for
economically disadvantaged women-
owned small business (EDWQOSB) set-
asides, and 52.219-30 for set-asides to
women-owned small business concerns
eligible under the WOSB Program.

(4) A concern which purchases items
and packages them into a kit is
considered to be a nonmanufacturer
small business and can qualify as such
for a given acquisition if it meets the
size qualifications of a small
nonmanufacturer for the acquisition,
and if more than 50 percent of the total
value of the kit and its contents is
accounted for by items manufactured by
small business concerns in the United
States that are small under the size
standards for the NAICS codes of the
components being assembled.

(5) For the purpose of receiving a
Certificate of Competency on an
unrestricted acquisition, a small
business nonmanufacturer may furnish
any domestically produced or
manufactured product.

(6) In the case of acquisitions set aside
for small businesses, SDVOSB concerns,
EDWOSB concerns or WOSB concerns
eligible under the WOSB Program, or

awards under section 8(a) of the Small
Business Act, when the acquisition is
for a specific product (or a product in

a class of products) for which the SBA
has determined that there are no small
business manufacturers or processors in
the Federal market, then the SBA may
grant an individual or class waiver so
that a nonmanufacturer does not have to
furnish the product of a small business.
For the most current listing of classes
for which SBA has granted a waiver,
contact an SBA Office of Government
Contracting. A listing is also available
on SBA’s Internet Homepage at http://
www.sba.gov/content/class-waivers.
Contracting officers may request that the
SBA waive the nonmanufacturer rule for
a particular class of products. For
procedures in requesting a waiver see 13
CFR 121.1204.

(7) For a specific solicitation, a
contracting officer may request a waiver
of that part of the nonmanufacturer rule
which requires that the actual
manufacturer or processor be a small
business concern if the contracting
officer determines that no known
domestic small business manufacturers
or processors can reasonably be
expected to offer a product meeting the
requirements of the solicitation.

(8) Requests for waivers shall be sent
to the Associate Administrator for
Government Contracting, United States
Small Business Administration, Mail
Code 6250, 409 Third Street SW.,
Washington, DC 20416.

(9) The SBA provides for an exception
to the nonmanufacturer rule if—

(i) The procurement of a
manufactured end product processed
under the procedures set forth in part
13—

(A) Is set aside for small business; and

(B) Is not anticipated to exceed
$25,000; and

(ii) The offeror supplies an end
product that is manufactured or
produced in the United States or its
outlying areas.

(10) For non-manufacturer rules
pertaining to HUBZone contracts, see
19.1303(e).

m 8. Amend section 19.302 by—

m a. Revising paragraph (c)(1);

m b. Adding paragraph (c)(3);

m c. Removing from paragraph (d)(1)
“the 5th”” and adding ““the fifth” in its
place;

m d. Revising paragraphs (d)(1)(ii) and
(d)(2);

m e. Adding paragraph (d)(4);

m f. Removing paragraph (f);

m g. Redesignating paragraphs (g)
through (k) as paragraphs (f) through (j);
and

m h. Revising the newly designated
paragraphs (f), (g), and (h).

The revised and added text reads as
follows:

19.302 Protesting a small business
representation or rerepresentation.
* * * *

(c)(1) Any contracting officer who
receives a protest, whether timely or
not, or who, as the contracting officer,
wishes to protest the small business
representation of an offeror, or
rerepresentation of a contractor, shall
promptly forward the protest to the SBA
Government Contracting Area Director
located at the SBA Government
Contracting Area Office serving the area
in which the headquarters of the offeror
is located.

(2) * % %

(3) The protest shall include a referral
letter written by the contracting officer
with information pertaining to the
solicitation. The referral letter must
include the following information to
allow SBA to determine timeliness and
standing:

(i) The protest and any accompanying
materials.

(ii) A copy of the size self-
certification.

(iii) Identification of the applicable
size standard.

(iv) The solicitation number.

(v) The name, address, telephone
number and fax number of the
contracting officer.

(vi) The bid opening date, or
notification provided to unsuccessful
offerors.

(vii) The date the contracting officer
received the protest.

(viii) A complete address and point of
contact for the protested concern.

(d)* * *

(1) * % %

(ii) A protest may be made in writing
if it is delivered to the contracting
officer by hand, telegram, facsimile,
email, express and overnight delivery
service, or letter postmarked within the
5-day period.

(2) Except as provided in paragraph
(d)(4) of this section, the contracting
officer or SBA may file a protest before
or after award.

(3) * *x %

(4) A protest filed by any party,
including the contracting officer, before
bid opening or notification to offerors of
the selection of the apparent successful
offer, will be dismissed as premature by
SBA.

* * * * *

(f)(1) Within 15 business days or
within any extension of time granted by
the contracting officer, after receiving a
protest, the challenged concern’s
response, and other pertinent
information, the SBA Area Office will
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determine the size status of the
challenged concern. The SBA Area
Office will notify the contracting officer,
the protester, and the challenged
concern of its decision by certified mail,
return receipt requested.

(2) Award may be made to a protested
concern after the SBA Area Office has
determined that either the protested
concern is an eligible small business or
has dismissed all protests against it.

(3) This determination is final unless
it is appealed in accordance with
paragraph (h) of this section, and the
contracting officer is notified of the
appeal before award. If an award was
made before the time the contracting
officer received notice of the appeal, the
contract shall be presumed to be valid.

(4) If SBA’s Office of Hearings and
Appeals (OHA) subsequently overturns
the Area Office’s determination or
dismissal, and contract award has not
been made, the contracting officer may
apply the OHA decision to the
procurement in question.

(g)(1) After receiving a protest
involving an offeror being considered
for award, the contracting officer shall
not award the contract until the SBA
has made a size determination or 15
business days have expired since SBA’s
receipt of a protest, whichever occurs
first; however, award shall not be
withheld when the contracting officer
determines in writing that an award
must be made to protect the public
interest.

(2) If SBA has not made a
determination within 15 business days,
or within any extension of time granted
by the contracting officer, the
contracting officer may award the
contract after determining in writing
that there is an immediate need to
award the contract and that waiting
until SBA makes its determination will
be disadvantageous to the Government.

(3) Whenever an award is made before
the receipt of SBA’s size determination,
the contracting officer shall notify SBA
that the award has been made.

(4) SBA may, at its sole discretion,
reopen a formal size determination to
correct an error or mistake, if it is within
the appeal period and no appeal has
been filed with OHA.

(5) If a protest is received that
challenges the small business status of
an offeror not being considered for
award, the contracting officer is not
required to suspend contract action. The
contracting officer shall forward the
protest to the SBA (see paragraph (c)(1)
of this section) with a notation that the
concern is not being considered for
award, and shall notify the protester of
this action.

(h) An appeal from an SBA size
determination may be filed by any
concern or other interested party whose
protest of the small business
representation of another concern has
been denied by an SBA Government
Contracting Area Director, any concern
or other interested party that has been
adversely affected by an SBA
Government Contracting Area Director’s
decision, or the SBA Associate
Administrator for the SBA program
involved. The appeal must be filed with
the Office of Hearings and Appeals,
Small Business Administration, Suite
5900, 409 3rd Street SW., Washington,
DC 20416, within the time limits and in
strict accordance with the procedures
contained in subpart C of 13 CFR part
134. It is within the discretion of the
SBA Judge whether to accept an appeal
from a size determination. If a post-
award appeal is submitted to OHA
within the time limits specified in
subpart C of 13 CFR part 134, the
contracting officer shall consider
suspending contract performance until
an SBA Judge decides the appeal. If the
Judge decides not to consider such an
appeal, the Judge will issue an order
denying review and specifying the
reasons for the decision. SBA will
inform the contracting officer of its
ruling on the appeal. SBA’s decision, if
received before award, will apply to the
pending acquisition. If the contracting
officer has made a written
determination in accordance with (g)(1)
or (2) of this section, the contract has
been awarded, and the SBA rulings is
received after award, and OHA finds the
protested concern to be ineligible for
award, the contracting officer shall
terminate the contract unless
termination is not in the best interests
of the Government, in keeping with the
circumstances described in the written
determination. However, the contracting
officer shall not exercise any options or
award further task or delivery orders.

* * * * *
m 9. Amend section 19.303 by revising
paragraphs (a) and (c) to read as follows:

19.303 Determining North American
Industry Classification System codes and
size standards.

(a)(1) The contracting officer shall
determine the appropriate North
American Industry Classification
System (NAICS) code and related small
business size standard and include them
in solicitations above the micro-
purchase threshold.

(2) The contracting officer shall select
the NAICS code which best describes
the principal purpose of the product or
service being acquired. Generally, the
principal purpose of the procurement is

classified according to the product or
service which account for the greatest
percentage of contract value.

(3) A concern that submits an offer or
quote for a contract where the NAICS
code assigned to the contract is one for
supplies, and furnishes a product it did
not itself manufacture or produce, is
categorized as a nonmanufacturer and
deemed small if it meets the
requirements of FAR 19.102(f).

* * * * *

(c) The contracting officer’s
determination is final unless appealed
as follows:

(1) An appeal from a contracting
officer’s NAICS code designation and
the applicable size standard must be
served and filed within 10 calendar
days after the issuance of the initial
solicitation or any amendment affecting
the NAICS code or size standard.

(2) Appeals from a contracting
officer’s NAICS code designation or
applicable size standard may be filed
with SBA’s Office of Hearings and
Appeals by—

(i) Any person adversely affected by a
NAICS code designation or applicable
size standard. However, with respect to
a particular sole source 8(a) contract,
only the Director, Office of Business
Development may appeal a NAICS code
designation; or

(ii) The Associate or Assistant
Administrator for the SBA program
involved, through SBA’s Office of
General Counsel.

(3) Contracting officers shall advise
the public, by amendment to the
solicitation, of the existence of a NAICS
code appeal (see 5.102(a)(2)). Such
notices shall include the procedures and
the deadline for interested parties to file
and serve arguments concerning the
appeal.

(4) SBA may file a NAICS code appeal
at any time before offers are due.

(5) SBA’s Office of Hearings and
Appeals (OHA) will dismiss summarily
an untimely NAICS code appeal.

(6)(i) The appeal petition must be in
writing and must be addressed to the
Office of Hearings and Appeals, Small
Business Administration, Suite 5900,
409 3rd Street, SW., Washington, DC
20416.

(ii) There is no required format for the
appeal; however, the appeal must
include—

(A) The solicitation or contract
number and the name, address, and
telephone number of the contracting
officer;

(B) A full and specific statement as to
why the NAICS code designation is
allegedly erroneous and argument
supporting the allegation; and
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(C) The name, address, telephone
number, and signature of the appellant
or its attorney.

(7) The appellant must serve the
appeal petition upon—

(i) The contracting officer who
assigned the NAICS code to the
acquisition;

(ii) SBA’s Office of General Counsel,
Associate General Counsel for
Procurement Law, 409 Third Street SW.,
Washington, DC 20416, facsimile 202—
205-6873, or email at
OPLService@sba.gov.

(8) Upon receipt of a NAICS code
appeal, OHA will notify the contracting
officer by a notice and order of the date
OHA received the appeal, the docket
number, and Judge assigned to the case.
The contracting officer’s response to the
appeal, if any, must include argument
and evidence (see 13 CFR part 134), and
must be received by OHA within 15
calendar days from the date of the
docketing notice and order, unless
otherwise specified by the
Administrative Judge. Upon receipt of
OHA'’s docketing notice and order, the
contracting officer must withhold award
and immediately send to OHA an
electronic link to or a paper copy of
both the original solicitation and all
amendments relating to the NAICS code
appeal. The contracting officer will
inform OHA of any amendments,
actions, or developments concerning the
procurement in question.

(9) After close of record, OHA will
issue a decision and inform the
contracting officer. If OHA’s decision is
received by the contracting officer
before the date the offers are due, the
decision shall be final and the
solicitation must be amended to reflect
the decision, if appropriate. OHA’s
decision received after the due date of
the initial offers shall not apply to the
pending solicitation but shall apply to
future solicitations of the same products
OT services.

m 10. Amend section 19.306 by revising
paragraphs (b) through (j), and
paragraphs (1) and (m) to reads as
follows:

19.306 Protesting a firm’s status as a
HUBZone small business concern.
* * * * *

(b)(1) An offeror that is an interested
party, the contracting officer, or the SBA
may protest the apparently successful
offeror’s status as a qualified HUBZone
small business concern (see 13 CFR
126.800).

(2) SBA’s protest regulations are
found in subpart H “Protests’”” at 13 CFR
126.800 through 126.805.

(c) Protests relating to small business
size status are subject to the procedures

of 19.302. An interested party seeking to
protest both the small business size and
HUBZone status of an apparent
successful offeror shall file two separate
protests.

(d) All protests must be in writing and
must state all specific grounds for the

rotest.

(1) SBA will consider protests
challenging the status of a concern if—

(i) The protest presents evidence that
the concern is not a qualified HUBZone
small business concern as described at
13 CFR 126.103 and 13 CFR 126.200;

(ii) The principal office is not located
in a HUBZone; or

(iii) At least 35 percent of the
employees do not reside in a HUBZone.

(2) Assertions that a protested concern
is not a qualified HUBZone small
business concern, without setting forth
specific facts or allegations, will not be
considered by SBA (see 13 CFR
126.801(b)).

(e) Protest by an interested party.

(1) An offeror shall submit its protest
to the contracting officer—

(i) For sealed bids—

(A) By the close of business on the
fifth business day after bid opening; or

(B) By the close of business on the
fifth business day from the date of
identification of the apparent successful
offeror, if the price evaluation
preference was not applied at the time
of bid opening.

(ii) For negotiated acquisitions, by the
close of business on the fifth business
day after notification by the contracting
officer of the apparently successful
offeror.

(2) Any protest received after the
designated time limits is untimely,
unless it is from the contracting officer
or SBA.

(f)(1) The contracting officer shall
forward all protests to SBA. The protests
are to be submitted to the

SBA'’s Director, HUBZone Program,
U.S. Small Business Administration,
409 Third Street SW., Washington, DC
20416 or by fax to 202-205-7167, Attn:
HUBZone Small Business Status Protest.

(2) The protest shall include a referral
letter written by the contracting officer
with information pertaining to the
solicitation. The referral letter must
include the following information to
allow SBA to determine timeliness and
standing:

(i) The solicitation number.

(ii) The name, address, telephone
number and fax number of the
contracting officer.

(iii) The type of HUBZone contract.

(iv) Whether the procurement was
conducted using full and open
competition with a HUBZone price
evaluation preference, and whether the

protester’s opportunity for award was
affected by the preference.

(v) If a HUBZone set-aside, whether
the protester submitted an offer.

(vi) Whether the protested concern
was the apparent successful offeror.

(vii) Whether the procurement was
conducted using sealed bid or
negotiated procedures.

(viii) The bid opening date, if
applicable. If a price evaluation
preference was applied after the bid
opening date, also provide the date of
identification of the apparent successful
offeror.

(ix) The date the contracting officer
received the protest.

(x) Whether a contract has been
awarded.

(g) SBA will notify the protester and
the contracting officer of the date SBA
received the protest.

(h) Before SBA decision. (1) After
receiving a protest involving the
apparent successful offeror’s status as a
HUBZone small business concern, the
contracting officer shall either—

(i) Withhold award of the contract
until SBA determines the status of the
protested concern; or

(ii) Award the contract after receipt of
the protest but before SBA issues its
decision if the contracting officer
determines in writing that an award
must be made to protect the public
interest.

(2) SBA will determine the merits of
the status protest within 15 business
days after receipt of a protest, or within
any extension of time granted by the
contracting officer.

(3) If SBA does not issue its
determination within 15 business days,
or within any extension of time granted,
the contracting officer may award the
contract after determining in writing
that there is an immediate need to
award the contract and that waiting
until SBA makes its determination will
be disadvantageous to the Government.
This determination shall be provided to
the SBA’s Director, HUBZone Program
and a copy shall be included in the
contract file.

(i) After SBA decision. SBA will
notify the contracting officer, the
protester, and the protested concern of
its determination. The determination is
effective immediately and is final unless
overturned on appeal by SBA’s
Associate Administrator for Government
Contracting and Administrator for
Government Contracting and 8(a)
Business Development (AA/GCBD).

(1) If the contracting officer has
withheld contract award and SBA has
denied or dismissed the protest, the
contracting officer may award the
contract to the protested concern. If AA/
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GCBD subsequently overturns the
decision of the Director, HUBZone
Program, the contracting officer may
apply the AA/GCBD decision to the
procurement in question.

(2) If the contracting officer has
withheld award and SBA has sustained
the protest and determined that the
concern is not a HUBZone small
business, and no AA/GCBD appeal has
been filed, then the contracting officer
shall not award the contract to the
protested concern.

(3) If the contracting officer has made
a written determination in accordance
with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, and SBA’s ruling
sustaining the protest is received after
award—

(i) The contracting officer shall
terminate the contract, unless
termination is not in the best interests
of the Government. However, the
contracting officer shall not exercise any
options or award further task or delivery
orders.

(ii) The contracting officer shall
update the Federal Procurement Data
System to reflect the final SBA decision.

(iii) The concern’s designation as a
certified HUBZone small business
concern will be removed by SBA from
the Dynamic Small Business Database.
The concern shall not submit an offer as
a HUBZone small business concern,
until SBA issues a decision that the
ineligibility is resolved; and

(4) If the contracting officer has made
a written determination in accordance
with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, SBA has
sustained the protest and determined
that the concern is not a HUBZone small
business, and a timely AA/GCBD appeal
has been filed, then the contracting
officer shall consider whether
performance can be suspended until an
AA/GCBD decision is rendered.

(5) If AA/GCBD affirms the decision
of the Director of the HUBZone
Program, finding the protested concern
is ineligible, and contract award has
occurred—

(i) The contracting officer shall
terminate the contract, unless
termination is not in the best interest of
the Government. However, the
contracting officer shall not exercise any
options or award further task or delivery
orders.

(ii) The contracting officer shall
update the FPDS to reflect the AA/
GCBD decision; and

(iii) The concern’s designation as a
certified HUBZone small business
concern will be removed by SBA from
the Dynamic Small Business Database.
The concern shall not submit an offer as
a HUBZone small business concern

until SBA issues a decision that the
ineligibility is resolved or AA/GCBD
finds the concern is eligible on appeal.

(6) A concern found to be ineligible
during a HUBZone status protest is
precluded from applying for HUBZone
certification for 90 calendar days from
the date of the SBA final decision.

(j) Appeals of HUBZone status
determinations. The protested
HUBZone small business concern, the
protester, or the contracting officer may
file appeals of protest determinations
with SBA’s AA/GCBD. The AA/GCBD
must receive the appeal no later than 5
business days after the date of receipt of
the protest determination. SBA will
dismiss any untimely appeal.

(1)(1) The party appealing the decision
must provide notice of the appeal to—

(i) The contracting officer;

(ii) Director, HUBZone Program, U.S.
Small Business Administration, 409
Third Street SW., Washington, DC
20416 or by fax to 202-205-7167; and

(iii) The protested HUBZone small
business concern or the original
protester, as appropriate.

(2) SBA will not consider additional
information or changed circumstances
that were not disclosed at the time of
the Director/HUB’s decision or that are
based on disagreement with the findings
and conclusions contained in the
determination.

(m) The AA/GCBD will make its
decision within 5 business days of the
receipt of the appeal, if practicable, and
will base its decision only on the
information and documentation in the
protest record as supplemented by the
appeal. SBA will provide a copy of the
decision to the contracting officer, the
protester, and the protested HUBZone
small business concern. The SBA
decision, if received before award, will
apply to the pending acquisition. The
AA/GCBD’s decision is the final
decision.

m 11. Revise section 19.307 to read as
follows:

19.307 Protesting a firm’s status as a
service-disabled veteran-owned small
business concern.

(a) Definition. Interested party, as
used in this section, has the meaning
given in 13 CFR 125.8(b).

(b)(1) An offeror that is an interested
party, the contracting officer, or the SBA
may protest the apparently successful
offeror’s status as a service-disabled
veteran-owned small business
(SDVOSB) concern (see 13 CFR 125.24).

(2) SBA’s protest regulations are
found in subpart D “Protests” at 13 CFR
125.24 through 125.28.

(c) Protests relating to small business
size status are subject to the procedures

0f 19.302. An interested party seeking to
protest both the small business size and
service-disabled veteran-owned small
business status of an apparent
successful offeror shall file two separate
protests.

(d) All protests must be in writing and
must state all specific grounds for the
protest.

(1) SBA will consider protests
challenging the service disabled
veteran-owned status or the ownership
and control of a concern if—

(i) For status protests, the protester
presents evidence supporting the
contention that the owner(s) cannot
provide documentation from the
Department of Veterans Affairs,
Department of Defense determinations,
or the U.S. National Archives and
Records Administration to show that
they meet the definition of “service-
disabled veteran” or “service disabled
veteran with a permanent and severe
disability” as set forth in 13 CFR 125.8;
or

(ii) For ownership and control
protests, the protester presents evidence
that the concern is not 51 percent
owned and controlled by one or more
service-disabled veterans. In the case of
veteran with a permanent and severe
disability, the protester presents
evidence that the concern is not
controlled by the veteran, spouse, or
permanent caregiver of such veteran.

(2) Assertions that a protested concern
is not a service-disabled veteran-owned
small business concern, without setting
forth specific facts or allegations, will
not be considered by SBA (see 13 CFR
125.25(b)).

(e) Protest by an interested party. (1)
An offeror shall submit its protest to the
contracting officer—

(i) To be received by close of business
on the fifth business day after bid
opening (in sealed bid acquisitions); or

(ii) To be received by close of
business on the fifth business day after
notification by the contracting officer of
the apparently successful offeror (for
negotiated acquisitions).

(2) Any protest received after the
designated time limits is untimely,
unless it is from the contracting officer
or SBA.

(£)(1) The contracting officer shall
forward all protests to SBA. The protests
are to be submitted to SBA’s Director,
Office of Government Contracting, U.S.
Small Business Administration, 409
Third Street SW., Washington, DC
20416 or by fax to 202—205-6390, Attn:
Service-Disabled Veteran Status Protest.

(2) The protest shall include a referral
letter written by the contracting officer
with information pertaining to the
solicitation. The referral letter must
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include the following information to
allow SBA to determine timeliness and
standing:

(i) The solicitation number.

(ii) The name, address, telephone
number and facsimile number of the
contracting officer.

(ii1) Whether the contract was sole-
source or set-aside.

(iv) Whether the protestor submitted
an offer.

(v) Whether the protested concern
was the apparent successful offeror.

(vi) When the protested concern
submitted its offer.

(vii) Whether the acquisition was
conducted using sealed bid or
negotiated procedures.

(viii) The bid opening date, if
applicable.

(ix) The date the contracting officer
received the protest.

(x) The date the protestor received
notification about the apparent
successful offeror, if applicable.

(xi) Whether a contract has been
awarded.

(g) SBA will notify the protester and
the contracting officer of the date SBA
received the protest.

(h) Before SBA decision. (1) After
receiving a protest involving the
apparent successful offeror’s status as a
service-disabled veteran-owned small
business concern, the contracting officer
shall either—

(i) Withhold award of the contract
until SBA determines the status of the
protested concern; or

(ii) Award the contract after receipt of
the protest but before SBA issues its
decision if the contracting officer
determines in writing that an award
must be made to protect the public
interest.

(2) SBA will determine the merits of
the status protest within 15 business
days after receipt of a protest, or within
any extension of time granted by the
contracting officer.

(3) If SBA does not issue its
determination within 15 business days,
or within any extension of time that is
granted, the contracting officer may
award the contract after determining in
writing that there is an immediate need
to award the contract and that waiting
until SBA makes its determination will
be disadvantageous to the government.
This determination shall be provided to
the SBA’s Director, Office of
Government Contracting and a copy
shall be included in the contract file.

(i) After SBA decision. SBA will
notify the contracting officer, the
protester, and the protested concern of
its determination. The determination is
effective immediately and is final unless
overturned on appeal by SBA’s Office of

Hearings and Appeals (OHA) pursuant
to 13 CFR part 134.

(1) If the contracting officer has
withheld contract award and SBA has
denied or dismissed the protest, the
contracting officer may award the
contract to the protested concern. If
OHA subsequently overturns the SBA
Director for Government Contracting’s
determination or dismissal, the
contracting officer may apply the OHA
decision to the procurement in question.

(2) If the contracting officer has
withheld contract award, SBA has
sustained the protest and determined
that the concern is not an SDVOSB, and
no OHA appeal has been filed, then the
contracting officer shall not award the
contract to the protested concern.

(3) If the contracting officer has made
a written determination in accordance
with (h)(1)(ii) or (h)(3) of this section,
the contract has been awarded, and
SBA'’s ruling sustaining the protest is
received after award—

(i) The contracting officer shall
terminate the contract, unless
termination is not in the best interests
of the Government. However, the
contracting officer shall not exercise any
options or award further task or delivery
orders;

(ii) The contracting officer shall
update the FPDS to reflect the final SBA
decision; and

(iii) The concern must remove its
designation in the System for Award
Management (SAM) as a SDVOSB
concern, and shall not submit an offer
as a SDVOSB concern, until SBA issues
a decision that the ineligibility is
resolved.

(4) If the contracting officer has made
a written determination in accordance
with (h)(1)(ii) or (h)(3) of this section
and awarded the contract to the
protested firm, SBA has sustained the
protest and determined that the concern
is not a SDVOSB, and a timely OHA
appeal has been filed, then the
contracting officer shall consider
whether performance can be suspended
until an OHA decision is rendered.

(5) If OHA affirms the SBA Director
for Government Contracting’s
determination finding the protested
concern is ineligible—

(i) The contracting officer shall
terminate the contract unless it is not in
the best interest of the Government.
However, the contracting officer shall
not exercise any options or award
further task or delivery orders;

(ii) The contracting officer shall
update the FPDS to reflect OHA’s
decision; and

(iii) The concern shall remove its
designation in SAM as a SDVOSB
concern, until SBA issues a decision

that the ineligibility is resolved or OHA
finds the concern is eligible on appeal.

(6) A concern found to be ineligible
may not submit future offer’s as an
SDVOSB concern until the concern
demonstrates to SBA’s satisfaction that
it has overcome the reason for the
protest and SBA issues a decision to this
effect.

(j) Appeals of SDVOSB status
determinations. The protested SDVOSB
small business concern, the protester, or
the contracting officer may file appeals
of protest determinations to OHA. OHA
must receive the appeal no later than 10
business days after the date of receipt of
the protest determination. SBA will
dismiss an untimely appeal. See
Subpart E “Rules of Practice for Appeals
From Service-Disabled Veteran Owned
Small Business Concerns Protests” at 13
CFR 134.501 through 134.515 for SBA’s
appeals regulations.

(k) The appeal must be in writing. The
appeal must identify the protest
determination being appealed and must
set forth a full and specific statement as
to why the SDVOSB protest
determination is alleged to be based on
a clear error of fact or law, together with
an argument supporting such allegation.

(1) The party appealing the decision
must provide notice of the appeal to—

(1) The contracting officer;

(2) Director, Office of Government
Contracting, U.S. Small Business
Administration, 409 Third Street, SW.,
Washington, DC 20416, facsimile 202—
205-6390;

(3) The protested SDVOSB concern or
the original protester, as appropriate;
and

(4) Associate General Counsel for
Procurement Law, U.S. Small Business
Administration, 409 Third Street SW.,
Washington, DC 20416, facsimile 202—
205—6873, or email at
OPLService@sba.gov.

(m) OHA will make its decision
within 15 business days of the receipt
of the appeal, if practicable. SBA will
provide a copy of the decision to the
contracting officer, the protester, and
the protested SDVOSB small business
concern. The OHA decision is the final
agency decision and is binding on the
parties.

m 12. Revise section 19.308 to read as
follows:

19.308 Protesting a firm’s status as an
economically disadvantaged women-owned
small business concern or women-owned
small business concern eligible under the
WOSB Program.

(a) Definition. Interested party, as
used in this section, has the meaning
given in 13 CFR 127.102.

(b)(1) An offeror that is an interested
party, the contracting officer, or the SBA
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may protest the apparent successful
offeror’s status as an economically
disadvantaged women-owned small
business (EDWOSB) concern or women-
owned small business (WOSB) concern
eligible under the WOSB Program.

(2) SBA’s protest regulations are
found in subpart F “Protests” at 13 CFR
127.600 through 127.605.

(c) Protests relating to small business
size status are subject to the procedures
0f 19.302. An interested party seeking to
protest both the small business size and
WOSB or EDWOSB status of an
apparent successful offeror shall file two
separate protests.

(d) All protests shall be in writing and
must state all specific grounds for the
protest.

(1) SBA will consider protests
challenging the status of a concern if—

(i) The protest presents evidence that
the concern is not at least 51 percent
owned and controlled by one or more
women who are United States citizens;
or

(ii) The protest presents evidence that
the concern is not at least 51 percent
owned and controlled by one or more
economically disadvantaged women,
when it is in connection with an
EDWOSB contract.

(2) SBA shall consider protests by a
contracting officer when the apparent
successful offeror has failed to provide
all of the required documents, as set
forth in FAR 19.1503(c).

(3) Assertions that a protested concern
is not a EDWOSB or WOSB concern
eligible under the WOSB Program,
without setting forth specific facts or
allegations, will not be considered by
SBA (see 13 CFR 127.603(a)).

(e) Protest by an interested party
offeror.

(1) An offeror shall submit its protest
to the contracting officer—

(i) To be received by the close of
business by the fifth business day after
bid opening (in sealed bid acquisitions);
or

(ii) To be received by the close of
business by the fifth business day after
notification by the contracting officer of
the apparent successful offeror (in
negotiated acquisitions).

(2) Any protest received after the
designated time limit is untimely,
unless it is from the contracting officer
or SBA.

(f)(1) The contracting officer shall
forward all protests to SBA. The protests
are to be submitted to SBA’s Director for
Government Contracting, U.S. Small
Business Administration, 409 Third
Street SW., Washington, DC 20416 or by
fax to 202—-205-6390, Attn: Women-
owned Small Business Status Protest.

(2) The protest shall include a referral
letter written by the contracting officer
with information pertaining to the
solicitation. The referral letter must
include the following information to
allow SBA to determine timeliness and
standing:

(i) The solicitation number.

(ii) The name, address, telephone
number and facsimile number of the
contracting officer.

(iii) Whether the protestor submitted
an offer.

(iv) Whether the protested concern
was the apparent successful offeror.

(v) When the protested concern
submitted its offer.

(vi) Whether the acquisition was
conducted using sealed bid or
negotiated procedures.

(vii) The bid opening date, if
applicable.

(viii) The date the contracting officer
received the protest.

(ix) The date the protestor received
notification about the apparent
successful offeror, if applicable.

(x) Whether a contract has been
awarded.

(g) SBA will notify the protester and
the contracting officer of the date SBA
received the protest.

(h) Before SBA decision. (1) After
receiving a protest involving the
apparent successful offeror’s status as an
EDWOSB or WOSB concern eligible
under the WOSB Program, the
contracting officer shall either—

(1) Withhold award of the contract
until SBA determines the status of the
protested concern; or

(ii) Award the contract after receipt of
the protest but before SBA issues its
decision if the contracting officer
determines in writing that an award
must be made to protect the public
interest.

(2) SBA will determine the merits of
the status protest within 15 business
days after receipt of a protest, or within
any extension of time granted by the
contracting officer.

(3) If SBA does not issue its
determination within 15 business days,
or within any extension of time granted,
the contracting officer may award the
contract after determining in writing
that there is an immediate need to
award the contract and that waiting
until SBA makes its determination will
be disadvantageous to the Government.
This determination shall be provided to
the SBA’s Director, Office of
Government Contracting and a copy
shall be included in the contract file.

(i) After SBA decision. SBA will
notify the contracting officer, the
protester, and the protested concern of
its determination. The determination is

effective immediately and is final unless
overturned on appeal by SBA’s Office of
Hearings and Appeals (OHA) pursuant
to 13 CFR part 134.

(1) If the contracting officer has
withheld contract award and SBA has
denied or dismissed the protest, the
contracting officer may award the
contract to the protested concern. If
OHA subsequently overturns the SBA
Director for Government Contracting’s
determination or dismissal, the
contracting officer may apply the OHA
decision to the procurement in question.

(2) If the contracting officer has
withheld contract award, SBA has
sustained the protest and determined
that the concern is not eligible under the
WOSB Program, and no OHA appeal has
been filed, then the contracting officer
shall not award the contract to the
protested concern.

(3) If the contracting officer has made
a written determination in accordance
with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, and SBA’s ruling
is received after award, and no OHA
appeal has been filed, then—

(i) The contracting officer shall
terminate the contract, unless
termination is not in the best interests
of the Government. However, the
contracting officer shall not exercise any
options or award further task or delivery
orders;

(ii) The contracting officer shall
update the FPDS to reflect the final SBA
decision; and

(iii) The concern must remove its
designation in the System for Award
Management (SAM) as an EDWOSB or
WOSB concern eligible under the
WOSB Program, and shall not submit an
offer as an EDWOSB concern or WOSB
concern eligible under the WOSB
Program, until SBA issues a decision
that the ineligibility is resolved.

(4) If the contracting officer has made
a written determination in accordance
with (h)(1)(ii) or (h)(3) of this section,
contract award has occurred, SBA has
sustained the protest and determined
that the concern is not eligible under the
WOSB Program, and a timely OHA
appeal has been filed, then the
contracting officer shall consider
whether performance can be suspended
until an OHA decision is rendered.

(5) If OHA affirms the SBA Director
for Government Contracting’s
determination finding the protested
concern is ineligible, then—

(i) The contracting officer shall
terminate the contract, unless
termination is not in the best interests
of the Government. However, the
contracting officer shall not exercise any
options or award further task or delivery
orders;



Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013 /Proposed Rules

14755

(ii) The contracting officer shall
update the Federal Data Procurement
System (FPDS) to reflect OHA’s
decision; and

(iii) The concern must remove its
designation in SAM as an EDWOSB or
WOSB concern eligible under the
WOSB Program, and shall not submit an
offer as an EDWOSB concern or WOSB
concern eligible under the WOSB
Program, until SBA issues a decision
that the ineligibility is resolved or OHA
finds the concern is eligible on appeal.

(j) Appeals of EDWOSB or WOSB
concerns eligible under the WOSB
Program status determinations. (1) The
protested EDWOSB concern or WOSB
concern eligible under the WOSB
program, the protester, or the
contracting officer may file an appeal of
a WOSB or EDWQOSB status protest
determination with OHA.

(2) OHA must receive the appeal no
later than 10 business days after the date
of receipt of the protest determination.
SBA will dismiss an untimely appeal.

(3) See subpart G “Rules of Practice
for Appeals From Women-Owned Small
Business Concerns (WOSB) and
Economically Disadvantaged WOSB
Concern (EDWOSB) Protests” at 13 CFR
134.701 through 134.715 for SBA’s
appeals regulations.

(k) The appeal must be in writing. The
appeal must identify the protest
determination being appealed and must
set forth a full and specific statement as
to why the EDWOSB concern or WOSB
concern eligible under the WOSB
program protest determination is alleged
to be based on a clear error of fact or
law, together with an argument
supporting such allegation.

(1) The party appealing the decision
must provide notice of the appeal to—

(1) The contracting officer;

(2) Director, Office of Government
Contracting, U.S. Small Business
Administration, 409 Third Street SW.,
Washington, DC 20416, facsimile 202—
205-6390;

(3) The protested EDWOSB concern or
WOSB concern eligible under the
WOSB program, or the original
protester, as appropriate; and

(4) SBA’s Office of General Counsel,
Associate General Counsel for
Procurement Law, U.S. Small Business
Administration, 409 Third Street SW.,
Washington, DC 20416, facsimile 202—
205-6873, or email at
OPLService@sba.gov.

(m) OHA will make its decision
within 15 business days of the receipt
of the appeal, if practicable. SBA will
provide a copy of the decision to the
contracting officer, the protester, and
the protested EDWOSB concern or
WOSB concern eligible under the

WOSB program. The OHA decision is
the final agency decision and is binding
on the parties.

19.402 [Amended]

m 13. Amend section 19.402 by
removing from paragraph (c)(1)(ii) “the
Woman-Owned” and adding ‘‘the
Women-Owned” in its place.

19.502-2 [Amended]

m 14. Amend section 19.502-2 by
removing from paragraph (c) “(see
19.102(f)(4) and (5))” and adding “(see
19.102(f)(6) and (7)) in its place.

19.508 [Amended]

m 15. Amend section 19.508 by
removing from paragraph (c) and
paragraph (d) “(see 19.102(f)(4) and
(5))” and adding “(see 19.102(f)(6) and
(7))” in its place.

19.703 [Amended]

m 16. Amend section 19.703 by
removing from paragraph (a)
introductory text and paragraph (a)(1)
“woman-owned small business
concern” and adding “women-owned
small business concern” in its place;
and removing from paragraph (b) “a
woman-owned” and adding “‘a women-
owned” in its place.

19.811-3 [Amended]
m 12. Amend section 19.811-3 by
removing from paragraph (d)(2) “(see
19.102(f)(4) and (5))” and adding “(see
19.102(f)(6) and (7)) in its place.

[FR Doc. 2013—-04995 Filed 3—6—13; 8:45 am]
BILLING CODE 6820-EP—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 130104011-3011-01]
RIN 0648-BC87

International Fisheries; Western and
Central Pacific Fisheries for Highly
Migratory Species; Fishing
Restrictions and Observer
Requirements in Purse Seine Fisheries
for 2013-2014

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations
under authority of the Western and
Central Pacific Fisheries Convention

Implementation Act (WCPFC
Implementation Act) to implement
limits on fishing effort by U.S. purse
seine vessels in the U.S. exclusive
economic zone and on the high seas,
restrictions on the use of fish
aggregating devices (FADs), and
requirements for U.S. purse seine
vessels to carry observers. This action is
necessary for the United States to
implement provisions of a conservation
and management measure (CMM)
adopted by the Commission for the
Conservation and Management of
Highly Migratory Fish Stocks in the
Western and Central Pacific Ocean
(WCPFC) and to satisfy the international
obligations of the United States under
the Convention on the Conservation and
Management of Highly Migratory Fish
Stocks in the Western and Central
Pacific Ocean (Convention), to which it
is a Contracting Party.

DATES: Comments must be submitted in
writing by April 8, 2013.

ADDRESSES: You may submit comments
on this proposed rule, identified by
NOAA-NMFS-2013-0043, and the
regulatory impact review (RIR) prepared
for this proposed rule, by either of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/#!docketDetail;
D=;NOAA-NMFS-2013-0043, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Submit written comments to
Michael D. Tosatto, Regional
Administrator, NMFS, Pacific Islands
Regional Office (PIRO), 1601 Kapiolani
Blvd., Suite 1110, Honolulu, HI 96814—
4700.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, might not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name and address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

An initial regulatory flexibility
analysis (IRFA) prepared under
authority of the Regulatory Flexibility
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Act is included in the Classification
section of the SUPPLEMENTARY
INFORMATION section of this proposed
rule.

Copies of the EA and RIR prepared for
this proposed rule are available from
www.regulations.gov or may be obtained
from Michael D. Tosatto, NMFS PIRO
(see address above).

FOR FURTHER INFORMATION CONTACT: Tom
Graham, NMFS PIRO, 808-944—2219.

SUPPLEMENTARY INFORMATION:

Background on the Convention and the
WCPFC

The Convention Area comprises the
majority of the western and central
Pacific Ocean (WCPO). A map showing
the boundaries of the Convention Area
can be found on the WCPFC Web site
at: www.wcepfc.int/doc/convention-area-
map. The Convention focuses on the
conservation and management of highly
migratory species (HMS) and the
management of fisheries for HMS. The
objective of the Convention is to ensure,
through effective management, the long-
term conservation and sustainable use
of HMS in the WCPO.

As a Contracting Party to the
Convention and a Member of the
WCPFC, the United States is obligated
to implement the decisions of the
WCPFC. The WCPFC Implementation
Act (16 U.S.C. 6901 et seq.), authorizes
the Secretary of Commerce, in
consultation with the Secretary of State
and the Secretary of the Department in
which the United States Coast Guard is
operating (currently the Department of
Homeland Security), to promulgate such
regulations as may be necessary to carry
out the obligations of the United States
under the Convention, including the
decisions of the WCPFC. The Secretary
of Commerce has delegated the
authority to promulgate regulations to
NMFS.

WCPFC Decisions Regarding Purse
Seine Fisheries and Description of the
Proposed Action

At its Ninth Regular Session, in
December 2012, the WCPFC adopted
CMM 2012-01, “Conservation and
Management Measure for Bigeye,
Yellowfin and Skipjack Tuna in the
Western and Central Pacific Ocean.”
The CMM’s stated general objective is to
ensure that the stocks of bigeye tuna
(Thunnus obesus), yellowfin tuna
(Thunnus albacares), and skipjack tuna
(Katsuwonus pelamis) in the WCPO are,
at a minimum, maintained at levels
capable of producing their maximum
sustainable yield as qualified by
relevant environmental and economic
factors. The CMM includes specific

objectives for each of the three stocks:
For each, the fishing mortality rate is to
be reduced to or maintained at levels no
greater than the fishing mortality rate
associated with maximum sustainable
yield. The requirements of the CMM,
identified as “interim” measures, are for
calendar year 2013. The CMM also calls
for the WCPFC to establish, at its regular
annual session in December 2013, a
multi-year management program for
2014-2017 for the three stocks.

CMM 2012-01 is the most recent in a
series of CMMs for the management of
tropical tuna stocks under the purview
of the WCPFC. 1t is a successor to CMM
2011-01, adopted in March 2012 (most
provisions of which were applicable in
2012), and before that CMM 2008-01,
adopted in December 2008 (most
provisions of which were applicable in
2009-2011). These CMMs are available
with other decisions of the WCPFC at
www.wepfc.int/decisions.htm.

In 2009 NMFS issued regulations to
implement the purse seine-related
provisions of CMM 2008-01 (final rule
published August 4, 2009; 74 FR 38544;
hereafter “2009 rule”). In December
2011, after an intersessional decision by
the WCPFC to extend CMM 2008-01,
NMFS issued regulations to extend the
purse seine-related regulations through
December 31, 2012 (interim rule
published December 30, 2011; 76 FR
82180; hereafter “2011 rule”’). NMFS
did not develop regulations to
implement the purse seine-related
provisions of CMM 2011-01 because the
applicable provisions had already been
effectively implemented in the 2011
rule.

CMM 2012-01 obligates WCPFC
Members, Cooperating Non-members
and Participating Territories
(collectively, CCMs) to implement, for
purse seine vessels, in the Convention
Area between the latitudes of 20° North
and 20° South: (1) Limits on fishing
effort on the high seas and in their
respective exclusive economic zones
(EEZs); (2) restrictions on the use of fish
aggregating devices (FADs), including a
prohibition on setting on FADs during
specified periods; (3) a requirement that
observers be on board during all fishing
trips, with certain exceptions; and (4) a
requirement that all bigeye tuna,
yellowfin tuna, and skipjack tuna be
retained on board up to the point of first
landing or transshipment, with certain
exceptions.

Unlike CMMs 2008-01 and 2011-01,
the provisions of CMM 2012-01 apply
only to areas of high seas and EEZs
within the Convention Area; they do not
apply to territorial seas or archipelagic
waters. Accordingly, the requirements
of this proposed rule would apply only

in areas of high seas and EEZs, which
was not the case with all the
requirements established in the 2009
rule and 2011 rule.

The “interim” measures of CMM
2012-01 are applicable for 2013. The
CMM also calls for the WCPFC to adopt
a new CMM for bigeye, yellowfin, and
skipjack tuna during its next regular
annual session, in December 2013. The
new CMM would be a multi-year
management program for 2014—2017
that is designed to achieve the
management objectives for the three
stocks that are set out in CMM 2012-01.
Under section 505(a) of the WCPFC
Implementation Act, NMFS is
authorized to promulgate such
regulations as may be necessary to carry
out the Unites States’ international
obligations under the Convention. It is
foreseeable that the new CMM would
include some of the same provisions for
purse seine vessels as those included in
CMM 2012-01. NMFS proposes to
implement this proposed rule for 2014
as well as 2013, as it believes this is the
most effective way to ensure that the
United States satisfies its international
obligations under the Convention for
2014. Implementing this proposed rule
for both 2013 and 2014 would also serve
to provide early public notice that the
regulations would remain the same in
2014 unless the purse seine provisions
of the new CMM differ from those in
CMM 2012-01. Once the WCPFC adopts
anew CMM, NMFS would take any
steps necessary to implement the
WCPFC’s decision(s).

This proposed rule would satisfy the
obligations of the United States under
CMM 2012-01 with respect to U.S.
purse seine vessels. CMM 2012-01 also
includes requirements for longline
vessels, which would be implemented
for U.S. longline vessels in a separate
rulemaking. This proposed rule
includes three elements, corresponding
to the first three of the four purse seine-
related provisions of CMM 2012-01
identified above (i.e., fishing effort
limits, FAD restrictions, and observer
requirements). The fourth purse seine-
related provision of CMM 2012-01—the
catch retention requirement for bigeye
tuna, yellowfin tuna and skipjack
tuna—would not be implemented in
this proposed rule because that
requirement is already in effect for 2013
and 2014 (see final rule issued
December 3, 2012, removing the
December 31, 2012, termination date of
the catch retention provisions; 77 FR
71501). Further information on the three
elements of this proposed rule follows:
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(1) Fishing Effort Limits

The proposed rule would establish
limits for each of calendar years 2013
and 2014 on the number of fishing days
that may be used by the U.S. purse seine
fleet in the U.S. EEZ and on the high
seas within the Convention Area
between the latitudes of 20° North and
20° South.

With respect to the U.S. EEZ, CMM
2012-01 requires coastal CCMs to
“establish effort limits or equivalent
catch limits for purse seine fisheries
within their EEZs that reflect the
geographical distributions of skipjack,
yellowfin, and bigeye tunas, and are
consistent with the objectives for those
species.” With respect to the high seas,
CMM 2012-01 requires CCMs to “take
measures not to increase fishing days on
high seas.” For the purpose of these
limits, and in order to provide
continued operational flexibility for
affected purse seine vessels, the high
seas and U.S. EEZ within the
Convention Area would be combined
into a single area—called the Effort
Limit Area for Purse Seine, or ELAPS,
as similarly done in the 2009 rule and
2011 rule.

The limit in the ELAPS would apply
on a calendar-year basis, in each of 2013
and 2014. The limit for each year would
be 2,588 fishing days. This is the same
rate at which fishing effort was limited
in the 2009 rule for the years 2009—
2011, and extended by interim final rule
for the year 2012. The limiting fishing
rate of 2,588 fishing days per year was
based on fishing effort by the U.S. purse
seine fleet in the reference year of 2004,
as specified in CMM 2008-01, and the
size of the fleet at that time as compared
to the number of U.S. vessels allowed to
be licensed under the Treaty on
Fisheries between the Governments of
Certain Pacific Islands States and the
Government of the United States of
America (aka South Pacific Tuna Treaty,
or SPTT). The limits in 2009-2012 were
implemented as overlapping multi-year
limits, with a limit of 3,882 fishing days
in each year, a limit of 6,470 fishing
days in each two-year period, and a
limit of 7,764 fishing days (i.e., three
times the base rate of 2,588 fishing days
per year) for each three-year period. The
three-year limits were for the purpose of
constraining fishing effort within the
WCPFC-mandated limits, while the one-
and two-year limits were aimed at
avoiding unduly long closed periods.
Further details on the basis for the
limits established in the 2009 rule are
available in that final rule and the
proposed rule that led to it (published
June 1, 2009; 74 FR 26160). Because the
provisions of CMM 2012-01 are for a

one-year period and because
modifications to the effort limits
established in this proposed rule might
be needed if the WCPFC adopts a new
CMM at the end of 2013, the fishing
effort limits in this proposed rule are
annual limits.

(2) FAD Restrictions

CMM 2012-01 requires CCMs to
prohibit their purse seine vessels from
setting on FADs in EEZs and on the high
seas in the Convention Area between
the latitudes of 20° North and 20° South
from July 1 through September 30. The
CMM further requires CCMs to either
prohibit setting on FADs in October or
limit the total number of FAD sets in the
calendar year by the CCM’s purse seine
fleet to two-thirds of the fleet’s average
annual number in the 2001-2011
period, as specified in Attachment A of
CMM 2012-01 (for a CCM that is a
Small Island Developing State, the total
annual limit on FAD sets would be
eight-ninths of its fleet’s 2009-2012
annual average). For the U.S. purse
seine fleet, the calendar-year limit
would be 1,464 FAD sets. Assuming that
fishing patterns in 2013 would be
similar to those in recent years, and
because the limit-year would start
January 1, the 2013 limit of 1,464 FAD
sets would be expected to be reached as
early as April 2013. It is infeasible for
NMFS to complete the rulemaking
process that would be necessary to
establish the limit and the legal
mechanism to prohibit further FAD sets
once the limit is reached before April,
the date the fleet would likely reach the
FAD set limit. Furthermore, NMFS finds
that it would not be feasible to establish
by that time the mechanism needed to
monitor FAD sets with respect to the
limit and to reliably project when the
limit is likely to be reached so that
further FAD sets can be prohibited in a
timely manner. For example, a system
would have to be established for rapidly
processing data collected from vessel
observers and/or masters and for using
those data to project future levels of
FAD sets in advance of actually
reaching the limit. Thus, the option of
limiting the annual number of FAD sets
would likely result in the mandated
limit for 2013 being exceeded, and the
United States would have failed to
satisfy its international obligations with
respect to the purse seine provisions of
CMM 2012-01. Because the option of
limiting the number of annual FAD sets
would be infeasible to implement, and
the United States would consequently
fail to satisfy its international
obligations under the Convention, this
option is not considered in detail. Thus,
this proposed rule would implement the

first of the two options: an additional
month, in October, of the FAD closure
period. Again, this would be in addition
to the three-month FAD prohibition
period of July—September.

This proposed rule would maintain
many of the same specific FAD-related
restrictions during the FAD prohibition
periods as those established in the 2009
rule, but to ensure the full effect to the
prohibition on FAD setting during the
FAD prohibition periods, the definition
of FAD would be modified, a new
prohibition would be added, and
another prohibition would be modified
to clarify already prohibited activities.

The 2009 rule defined a FAD to mean
any artificial or natural floating object,
whether anchored or not and whether
situated at the water surface or not, that
is capable of aggregating fish, as well as
any objects used for that purpose that
are situated on board a vessel or
otherwise out of the water (see 74 FR
38544). The definition of FAD also
specified that it did not include a
fishing vessel, provided that the fishing
vessel was not used for the purpose of
aggregating fish. The 2009 rule included
the following prohibitions during the
FAD prohibition periods: (1) Setting a
purse seine around a FAD or within one
nautical mile of a FAD; (2) setting a
purse seine in a manner intended to
capture fish that have aggregated in
association with a FAD, such as by
setting the purse seine in an area from
which a FAD has been moved or
removed within the previous eight
hours, or setting the purse seine in an
area in which a FAD has been inspected
or handled within the previous eight
hours, or setting the purse seine in an
area into which fish were drawn by a
vessel from the vicinity of a FAD; (3)
deploying a FAD into the water; and (4)
repairing, cleaning, maintaining, or
otherwise servicing a FAD, including
any electronic equipment used in
association with a FAD, in the water or
on a vessel while at sea. The fourth
prohibition, regarding the servicing of
FADs, had the following exceptions: (a)
A FAD could be inspected and handled
as needed to identify the owner of the
FAD, identify and release incidentally
captured animals, un-foul fishing gear,
or prevent damage to property or risk to
human safety; and (b) a FAD could be
removed from the water and if removed
may be cleaned, provided that it is not
returned to the water.

This proposed rule would change the
definition of a FAD and the specific
prohibitions established in the 2009 rule
in two main respects. First, the
regulatory text would emphasize that
setting on fish that have aggregated in
association with a vessel when a vessel
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has used lights to aggregate, move or
hold fish is prohibited during the FAD
prohibition period. Setting in such a
manner was already prohibited under
the 2009 rule, as it was prohibited to set
on fish aggregated in association with a
vessel if the vessel was used to aggregate
fish. This proposed rule would amplify
that prohibition by explicitly
prohibiting the use of lights in specific
manners that are known to be used to
aggregate fish. These prohibitions would
include submerging lights under water
from, or suspending or hanging lights
over the side of, a purse seine vessel or
associated skiffs, other watercraft or
equipment; and directing lights into the
water or using lights in a manner other
than as needed to illuminate the deck of
the purse seine vessel or associated
skiffs, other watercraft or equipment, to
comply with navigational requirements,
and to ensure the health and safety of
the crew. These light-related
prohibitions would not apply in specific
emergency situations. Second, the
prohibitions would be expanded to
address the fish aggregating properties
of fishing vessels. Like other floating
objects, fishing vessels tend to aggregate
fish. In order to give better effect to
CMM 2012-01’s aim of eliminating
fishing on schools associated with
floating objects during specified months
of the year, during the FAD prohibition
period this proposed rule would
prohibit setting a purse seine in a
manner intended to capture fish that
have aggregated in association with a
vessel. For example, it would be
prohibited to set a purse seine in an area
from which a vessel has been moved or
removed within the previous eight
hours, or to set a purse seine in an area
into which fish were drawn by a vessel
from the vicinity of a vessel. Thus,
vessels would be treated like FADs with
respect to some of the prohibited
activities. But since vessels would not
be treated like FADs with respect to the
prohibitions on deploying and servicing
FADs, the definition of FAD would not
include vessels. A FAD would be
defined to mean any artificial or natural
floating object, whether anchored or not
and whether situated at the water
surface or not, that is capable of
aggregating fish, as well as any object
used for that purpose that is situated on
board a vessel or otherwise out of the
water, but not including a vessel.

(3) Observer Requirements

CMM 2012-01 includes two observer
provisions applicable to purse seine
vessels. The first calls for each flag CCM
to require that its purse seine vessels
fishing in the Convention Area between
the latitudes of 20° North and 20° South

carry observers authorized under the
WCPFC Regional Observer Programme
(hereafter “WCPFC observers”). This
applies to vessels fishing on the high
seas, on the high seas and in waters
under the jurisdiction of at least one
coastal State, or in waters under the
jurisdiction of at least two coastal
States. In other words, it does not apply
to vessels fishing exclusively within the
jurisdiction of a single coastal State. The
CMM'’s second observer provision calls
for each coastal CCM to require that all
purse seine vessels—that is, purse seine
vessels of any flag—fishing in the
Convention Area between the latitudes
of 20° North and 20° South solely
within the jurisdiction of the coastal
CCM carry an observer (not necessarily
a WCPFC observer).

The first of these two observer
provisions was included in similar form
in CMM 2008-01 and implemented in
the 2009 rule. It would be implemented
in a similar fashion in this proposed
rule, with one notable difference. The
2009 rule included an exception for
fishing trips for which the NMFS Pacific
Islands Regional Administrator has
determined that a WCPFC observer is
not available, provided that written
documentation of such determination is
carried on board the vessel during the
entirety of the fishing trip. This
exception was included in that rule
because at that time it was not clear
whether the observer programs in the
region would be able to provide
observers on all the required fishing
trips made by U.S. purse seine vessels.
Given that the Pacific Islands Forum
Fisheries Agency observer program has
deployed observers on all fishing trips
by the U.S. WCPO purse seine fleet for
more than three years, NMFS no longer
believes that this exception is needed,
and it is not included in this proposed
rule.

CMM 2012-01’s second provision,
which is an obligation of coastal States
with respect to waters under their
jurisdiction, was not included in CMM
2008-01 and thus not included in the
2009 rule. Currently, no foreign purse
seine fishing vessels are authorized to
fish in the U.S. EEZ in the Convention
Area, and no such authorizations are
foreseeable during the duration of this
proposed rule. Should a foreign vessel
be authorized to fish in the U.S. EEZ, a
requirement that the vessel carry an
observer could be included as one of the
terms of that authorization. Therefore,
NMEF'S does not see any need to include
a requirement in this proposed rule that
foreign purse seine vessels that fish in
the U.S. EEZ must carry observers, and
this proposed rule does not include
such a requirement. Thus, the CMM'’s

second observer provision would be
implemented only for U.S. purse seine
vessels. Unlike the CMM'’s first observer
provision, the second provision does
not specify that the required observers
must be WCPFC observers. However,
NMEFS has identified only two observer
programs that would be used as sources
of observers to satisfy this
requirement—the Pacific Islands Forum
Fisheries Agency observer program and
the NMFS observer program. Currently,
both these programs are authorized by
the WCPFC as part of its Regional
Observer Programme, so observers
deployed by these two programs are
WCPFC observers. Thus, this proposed
rule would require that WCPFC
observers be carried by U.S. purse seine
vessels when fishing solely within the
U.S. EEZ.

As described above, this proposed
rule would not require U.S. purse seine
vessels to carry observers when fishing
exclusively in water under the
jurisdiction of a single foreign nation.
However, in that situation, the foreign
nation might have its own observer
requirements that apply to the U.S.
vessel. Furthermore, U.S. regulations at
50 CFR 300.214 require that if a U.S.
fishing vessel with a WCPFC Area
Endorsement or for which a WCPFC
Area Endorsement is required is used
for fishing for HMS in the Convention
Area in areas under the jurisdiction of
a CCM other than the United States, the
owner and operator of the vessel must
ensure that the vessel is operated in
compliance with the applicable laws of
such CCM, including any laws related to
carrying observers.

Summary of Proposed Action
(1) Fishing Effort Limits

This proposed rule would establish
for U.S. purse seine vessels a limit of
2,588 fishing days for each of 2013 and
2014, applicable in the ELAPS, which
would be defined to include all areas of
high seas and the U.S. EEZ within the
Convention Area between the latitudes
of 20° North and 20° South, and would
not include the territorial sea as in the
2009 rule and 2011 rule. Once NMFS
determines during either of those years
that, based on available information, the
applicable limit is expected to be
reached by a specific future date, NMFS
would issue a notice announcing the
closure of the U.S. purse seine fishery
in the ELAPS starting on that specific
future date. Upon such closure, it would
be prohibited to use a U.S. purse seine
vessel to fish in the ELAPS through the
end of the calendar year. NMFS would
publish the notice at least seven
calendar days before the effective date
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of the closure to provide fishermen
advance notice of the closure.

(2) FAD Restrictions

This proposed rule would establish
FAD prohibition periods from July 1
through October 31 in 2013 and in 2014,
during which it would be prohibited for
U.S. fishing vessels to set purse seines
on FADs or to engage in specific other
FAD-related activities in the Convention
Area between the latitudes of 20° North
and 20° South.

(3) Observer Requirements

This proposed rule would require that
U.S. purse seine vessels carry WCPFC
observers on all fishing trips in the
Convention Area, except fishing trips
that occur entirely outside the area
bounded by 20° North and 20° South
latitude or entirely within waters of
single foreign nation.

In addition to establishing the three
sets of requirements described above,
this proposed rule would revise
paragraph (c) of 50 CFR 300.223, which
relates to areas closed to purse seine
fishing. The requirements in that
paragraph, which implemented the
purse seine closed area provisions of
CMM 2008-01, expired December 31,
2012. Under this proposed rule the
contents of that paragraph would be
removed and the paragraph would be
reserved. Because the requirements in
that paragraph have expired, this
revision is merely of a housekeeping
nature.

Classification

The Administrator, Pacific Islands
Region, NMFS, has determined that this
proposed rule is consistent with the
WCPFC Implementation Act and other
applicable laws, subject to further
consideration after public comment.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Regulatory Flexibility Act (RFA)

An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the RFA. The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A description of
the action, why it is being considered,
and the legal basis for this action are
contained in the SUMMARY section of the
preamble and in other sections of this
SUPPLEMENTARY INFORMATION section of
the preamble. The analysis follows:

There would be no disproportionate
economic impacts between small and
large entities operating vessels as a

result of this proposed rule.
Furthermore, there would be no
disproportionate economic impacts
based on vessel size, gear, or homeport.

Estimated Number of Small Entities
Affected

The proposed rule would apply to
owners and operators of U.S. purse
seine vessels used for fishing in the
Convention Area. The number of
affected vessels is the number licensed
under the SPTT. The current number of
licensed vessels is 40, which is the
maximum number of licenses available
under the SPTT (excluding joint-venture
licenses, of which there are five
available under the SPTT, none of
which have ever been applied for or
issued). Based on limited financial
information available on the purse seine
fleet, including the fleet’s total landings
in 2010 and average cannery prices for
tuna species in that year, most or all of
the businesses that operate vessels in
the fleet are large entities as defined by
the RFA. However, it is possible that
one or a few of these fish harvesting
businesses meet the criteria for small
entities (i.e., they are independently
owned and operated and not dominant
in their fields of operation, and have
annual receipts of no more than $4.0
million), so the purse seine fleet is
included in this analysis.

Recordkeeping, Reporting, and Other
Compliance Requirements

The proposed rule would not
establish any new reporting or
recordkeeping requirements (within the
meaning of the Paperwork Reduction
Act). Affected vessel owners and
operators would have to comply with all
the proposed requirements, as described
earlier in the SUPPLEMENTARY
INFORMATION section of the preamble.
Fulfillment of these requirements is not
expected to require any professional
skills that the affected vessel owners
and operators do not already possess.
The costs of complying with the
proposed requirements are described
below to the extent possible for each of
the three elements of the proposed rule:

(1) Fishing Effort Limits: If and when
the fishery in the U.S. EEZ and on the
high seas (i.e., in the ELAPS) is closed
as a result of the established annual
effort limit being reached in either of
2013 or 2014, owners and operators of
purse seine vessels would have to cease
fishing in that area for the remainder of
the calendar year. Closure of the fishery
in the ELAPS could cause foregone
fishing opportunities and associated
economic losses if the ELAPS contains
preferred fishing grounds during such a
closure. The likelihood of the fishery

being closed in the ELAPS in either of
the two years and the economic losses

a closure would bring cannot be
estimated with certainty. Recent fishing
patterns (2005 through 2010) suggest a
fairly low likelihood of the fishery being
closed in the ELAPS. Among the six
years in that period, there was only one
year, 2005, in which the fleet
(extrapolated to a hypothetical 40-vessel
fleet, the expected fleet size for the
foreseeable future) spent 2,588 fishing
days in the ELAPS (in 2005, the 15-
vessel fleet spent 985 fishing days in the
ELAPS, equivalent to 40 vessels
spending 2,628 fishing days). Thus, the
likelihood of the limit being reached
appears to be fairly low, and the
duration of any closure would likely be
relatively brief. However, there is
considerable inter-annual variation in
the fleet’s spatial distribution of fishing
effort, influenced to some extent by
oceanic conditions associated with El
Nifio-Southern Oscillation (ENSQO)
patterns. The eastern areas of the WCPO
have tended to be comparatively more
attractive to the fleet during El Nifio
events, when warm water spreads from
the western Pacific to the eastern Pacific
and large, valuable yellowfin tuna
become more vulnerable to purse seine
fishing. Consequently, the U.S. EEZ and
portions of the high seas within the
Convention Area are likely to be more
important fishing grounds to the fleet
during El Nifio events (as compared to
neutral or La Nifia events).

The ELAPS constitutes a relatively
small portion of the WCPO fishing
grounds available to, and typically used
by, the U.S. purse seine fleet.
Unpublished NMFS data indicate that,
on average, during 1997 through 2010,
annual fishing effort in the ELAPS, in
terms of vessel-days fished, made up
about 27 percent of the fleet’s annual
total. The percentages among those
years ranged from 6 to 40. In the event
of a closure, affected vessels could
continue to fish in the Convention Area
in foreign EEZs, to the extent
authorized. Given that foreign EEZs in
the Convention Area have collectively
received the majority of the U.S. purse
seine fleet’s fishing effort (60 to 94
percent in the years 1997-2010), the
costs associated with being limited to
such areas for what would likely be a
relatively small portion of the year
would likely not be substantial.
Nonetheless, the closure of any fishing
grounds for any amount of time would
be expected to bring costs to affected
entities (e.g., because revenues per unit
of fishing effort in the open area might,
during the closed period, be lower than
in the closed area, and vessels might use
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more fuel and spend more time having
to travel to open areas). As indicated in
the preceding paragraph, the magnitude
of the losses would depend on where
the best fishing grounds are during the
closed period, which would likely be
dependent in part on ENSO-related
conditions. If the ELAPS is a preferred
fishing ground during the closure, then
the losses would be accordingly greater
than if the ELAPS is not preferred
relative to other fishing grounds.

The effort limit could also affect the
temporal distribution of fishing effort in
the U.S. purse seine fishery. Given that
the limit would be competitive—that is,
not allocated among individual
vessels—vessel operators might have an
incentive to fish harder in the affected
area earlier in a given year than they
otherwise would. A race-to-fish effect
might also be expected in the time
period between when a closure of the
fishery is announced and when it is
actually closed, which would be at least
seven calendar days. To the extent such
shifts occur, they could affect the
seasonal timing of fish catches and
deliveries to canneries. If deliveries
from the fleet were substantially
concentrated early in the year, it could
adversely affect prices during that
period. However, as discussed in the
preceding paragraphs, the majority of
fishing effort is expected to occur
outside the area subject to the proposed
limit, so the intensity of any race-to-fish
is likely to be low if it occurs at all, and
the timing of catches and deliveries
would likely not be appreciably
impacted. Furthermore, the timing of
cannery deliveries by the U.S. fleet
alone is unlikely to have an appreciable
impact on prices, since many canneries
buy from the fleets of multiple nations.
A race to fish could bring costs to
affected entities if it causes vessel
operators to forego vessel maintenance
or to fish in weather or ocean conditions
that it otherwise would not. This could
bring costs in terms of the health and
safety of the crew, as well as the
economic performance of the vessel. For
the reasons stated above, any such costs
are expected to be minor. In addition,
there is no evidence that economies of
scale would favor larger vessels or
businesses over smaller ones, or vice
versa, if the fleet’s fishing effort is
constrained by these limits.

(2) FAD Restrictions: The prohibitions
on setting on FADs and on fish
aggregating in association with fishing
vessels (collectively called “FAD
restrictions”) in July through October in
each of 2013 and 2014 would
substantially constrain the manner in
which purse seine fishing could be
conducted during those periods. The

costs associated with these constraints
cannot be quantitatively estimated, but
the fleet’s historical use of FADs can
help give a qualitative indication of the
costs. The data on FAD sets presented
below do not include sets made on fish
aggregating in association with fishing
vessels, but the number of the latter type
of sets is small. According to logbooks
maintained by vessel operators, sets on
fish aggregating in association with
vessels averaged about four per year for
the entire fleet from 1997 through 2010
(examination by NMFS of observer data
from selected years indicates a
somewhat higher number than the
number reported by vessel operators, so
vessel logbook data might underestimate
the actual number, but the number is
still small in comparison to FAD sets).
Thus, the data on FAD sets provide
useful indicators of the fleet’s historical
fishing patterns with respect to the
broader types of sets that would be
prohibited under the proposed rule. In
the years 1997-2010, the proportion of
sets made on FADs in the U.S. purse
seine fishery ranged from less than 30
percent in some years to more than 90
percent in others. The importance of
FAD sets in terms of vessel revenues,
and in turn profits, appears to be quite
variable over time, and is probably a
function of many factors, including fuel
prices (e.g., unassociated sets involve
more searching time and thus tend to
bring higher fuel costs than FAD sets)
and market conditions (e.g., FAD
fishing, which tends to result in greater
catches of lower-value skipjack tuna and
smaller yellowfin tuna and bigeye tuna
than unassociated sets, might be more
attractive and profitable when canneries
are not rejecting small fish). Thus, the
costs of complying with the FAD
restrictions would depend on a variety
of factors. The fleet’s experience during
2009-2012, when two- and three-month
FAD prohibition periods were in place,
should give an indication of what would
be expected to occur under the
proposed four-month FAD prohibition
periods. The numbers of FAD sets
during the prohibition periods were
close to zero, but the number of FAD
sets across each of the four entire years
appears not to have been strongly
impacted. That impact is difficult to
evaluate in part because there is so
much inter-annual variability in the use
of FADs. The proportions of all sets that
were made on FADs in 2009 and 2010
were lower than the average over the
previous 12 years (2010 is the last year
for which complete data on set types are
available). The proportion in 2009 was
within the historical range, while that in

2010 was the lowest during the entire
period.

Although it is not possible to
quantitatively estimate the costs that
affected entities would bear as a result
of the FAD prohibition periods, the fact
that the fleet has made a relatively large
portion of its sets on FADs suggests that
prohibiting the use of FADs for four
months each year may bring substantial
costs and/or revenue losses. To help
mitigate those costs, vessel operators
might choose to schedule their routine
vessel maintenance during the FAD
prohibition periods. It also is
conceivable that some might choose not
to fish at all during the prohibition
periods rather than fish without the use
of FADs. Observations of the fleet’s
behavior in 2009-2012 do not suggest
that either of these responses occurred
to an appreciable degree. The
proportion of the fleet that fished during
the two- and three-month FAD
prohibition periods of 2009-2012 did
not appreciably differ from the
proportion that fished during the same
months in the years 1997-2008, when
no FAD prohibition periods were in

lace.

(3) Observer Requirements: The
requirement to carry a WCPFC observer
on all fishing trips in the Convention
Area between the latitudes of 20° North
and 20° South would not bring any
compliance costs to affected entities that
are not already being borne under
existing requirements. Under
regulations at 50 CFR 300.215, U.S.
fishing vessels with WCPFC Area
Endorsements (which all vessels in the
WCPO U.S. purse seine fleet currently
have and are expected to continue to
have) must carry a WCPFC observer
whenever directed to do so by NMFS.
Under that authority, NMFS has
directed all U.S. purse seine fishing
vessels to carry WCPFC observers on all
fishing trips in the Convention Area;
this directive is in effect from January 1
through December 31, 2013. The
proposed observer requirements differ
from those already in effect under 50
CFR 300.215 in that the latter apply to
all fishing trips in the Convention Area
while this proposed rule exempts
fishing trips that take place exclusively
within areas under the jurisdiction of a
single foreign nation or exclusively
outside the area bounded by 20° North
and 20° South latitude. The proposed
requirements are therefore slightly less
constraining than the existing
requirements (but in practice few trips
in either of the two exemption
categories are expected to be taken).
Thus, the observer requirements in this
proposed rule would not bring any costs
over and above those already incurred
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under existing requirements. A similar
requirement to carry WCPFC observers
on all fishing trips in the Convention
Area, with specific exceptions, was also
established in the 2009 rule. That

requirement expired December 31, 2012.

In the IRFA and final regulatory
flexibility analysis (FRFA) prepared for
the 2009 rule, the cost to purse seine
vessels of having to carry a WCPFC
observer on every fishing trip in the
Convention Area (i.e., to carry a WCPFC
observer on the 80 percent of trips that
would be required over the 20-percent
coverage already required under the
SPTT, as discussed below) was
estimated to be up to about $31,300 to
$39,100 per vessel per year (in 2009
dollars).

Duplicating, Overlapping, and
Conflicting Federal Regulations

NMFS has not identified any Federal
regulations that duplicate, overlap with,
or conflict with the proposed
regulations, with the exception of the
proposed observer requirements. As
noted above, under regulations at 50
CFR 300.215, issued under authority of
the WCPFC Implementation Act, U.S.
fishing vessels with WCPFC Area
Endorsements are required to carry
WCPFC observers when directed to do
so by NMFS. Additionally, U.S. purse
seine vessels are subject to observer
requirements under authority of the
South Pacific Tuna Act of 1988 (SPTA;
16 U.S.C. 973-973r), at 50 CFR 300.43.
These regulations require that operators
and crew members of vessels operating
pursuant to the SPTT allow and assist
any person identified as an observer by
the Pacific Island Parties to the SPTT to
board the vessel and conduct and
perform specified observer functions.
Under the terms of the SPTT, U.S. purse
seine vessels carry such observers on
approximately 20 percent of their trips.
The proposed observer requirement
would overlap with the existing
regulations at 50 CFR 300.215 in that
carrying an observer during a given
fishing trip under either requirement
would satisfy the other requirement if it
applies to that fishing trip. Similarly,
the proposed requirement would
overlap with the existing regulations at
50 CFR 300.43 in that carrying an
observer under the latter regulation

would satisfy the proposed requirement.

The proposed requirement would not
duplicate (e.g., the overlapping observer
requirements would not result in a
vessel having to carry two observers on
a fishing trip) or conflict with existing
regulations.

Alternatives to the Proposed Rule

NMEFS has identified and considered
several alternatives to the proposed rule,
in addition to the no-action alternative.
The action alternatives are limited to the
ways in which the fishing effort limits
and the FAD restrictions would be
implemented; no alternatives other than
the no-action alternative were identified
for the observer requirements in the
proposed rule.

(1) Fishing Effort Limits: NMFS has
considered in depth two alternatives to
the proposed fleet-wide limit of 2,588
fishing days per year in the ELAPS. One
alternative would be more restrictive,
with separate fleet-wide annual limits in
the U.S. EEZ and the high seas in the
Convention Area. The limits would be
based on the respective levels of the
fleet’s fishing effort in those two areas
in 2010, which were the lowest levels of
fishing effort on a per-vessel basis from
1997 through 2010 (this time period was
used to maintain consistency with the
approach used to calculate the similar
limits for the 2009 rule). The limits
would be 27 fishing days per year in the
U.S. EEZ and 433 fishing days per year
on the high seas. These limits would be
much more constraining than the
proposed limits, and their separation
into two areas would provide less
operational flexibility for affected purse
seine vessels. Thus, these alternative
limits would be substantially more
constraining and thus more costly than
the proposed limits, and this alternative
is not preferred for that reason. The
second alternative would be less
restrictive than the limits proposed in
the rule. The high seas and the U.S. EEZ
would be combined for the purpose of
the limit, and the limit would be the
sum of the fleet’s respective greatest
annual levels of fishing effort in each of
the two areas (on an average per-vessel
basis, then expanded to a 40-vessel-
equivalent) during the 1997-2010 time
period. The limit would be 3,943 fishing
days per year in the ELAPS. Because
this alternative limit is greater and thus
less constraining than the proposed
limit, the costs of complying with this
alternative would be less than or equal
to those of the proposed limits. This
alternative is not preferred because it
would depart from the effort limits
established for the period 2009-2012.
The limits proposed in this rule are
consistent with the precedent set by the
2009 rule, and affected entities have
already been exposed to the impacts of
these limits for the past four years. In
the RFA analysis for the 2009 rule,
NMEF'S considered an alternative that
would allocate the fishing effort limits
among individual purse seine vessels in

some manner. Given the complexity of
setting up such an allocation scheme,
which would require consideration of
such things as which entities are to
receive allocations, the criteria for
making allocations, and whether and
how the allocations would be
transferable, as well as a mechanism to
reliably monitor the fishing effort of the
individual entities, NMFS does not
believe it feasible to develop such an
allocation scheme for this proposed
rule, and thus has not considered it in
depth. NMFS notes, however, that as
found in the RFA analysis for the 2009
rule, such an alternative would likely
alleviate any adverse impacts of the
race-to-fish that might occur as a result
of establishing the competitive fishing
effort limits as in the proposed rule.
Those impacts, however, are expected to
be minor. The alternative of taking no
action at all is not preferred because it
would fail to accomplish the objective
of the WCPFC Implementation Act or
satisfy the international obligations of
the United States as a Contracting Party
to the Convention.

(2) FAD Restrictions: NMFS has
considered one alternative to the
proposed FAD restrictions. This
alternative would be the same as the
proposed restrictions except that it
would not be prohibited to set on fish
that have aggregated in association with
a vessel (provided that the vessel is not
used in a manner to aggregate fish). This
would be less restrictive and thus
presumably less costly to affected purse
seine fishing businesses than the
proposed requirements. The number of
such sets made historically has been
relatively small, averaging about four
per year for the entire fleet from 1997
through 2010, according to data
recorded by vessel operators in logbooks
(examination by NMFS of observer data
from selected years indicates a
somewhat higher number than the
number reported by vessel operators, so
vessel logbook data might underestimate
the actual number, but the number is
still small in comparison to FAD sets).
Therefore, the degree of relief in
compliance costs of allowing such sets
for four months each year would be
expected to be relatively small. NMFS
believes that this alternative would not
serve CMM 2012-01’s objective of
reducing the fishing mortality rates of
bigeye tuna and young tunas through
seasonal prohibitions on the use of
FADs as well as would the proposed
rule. For that reason, this alternative is
not preferred. The alternative of taking
no action at all is not preferred because
it would fail to accomplish the objective
of the WCPFC Implementation Act or
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satisfy the international obligations of
the United States as a Contracting Party
to the Convention.

List of Subjects in 50 CFR Part 300

Administrative practice and
procedure, Fish, Fisheries, Fishing,
Marine resources, Reporting and
recordkeeping requirements, Treaties.

Dated: March 4, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 300 is proposed
to be amended as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

m 1. The authority citation for 50 CFR
part 300, subpart O, continues to read as
follows:

Authority: 16 U.S.C. 6901 et seq.

m 2.In §300.211, the definitions of
“Effort Limit Area for Purse Seine or
ELAPS”, and “Fish aggregating device”,
or “FAD”, are revised to read as follows:

§300.211 Definitions.

* * * * *

Effort Limit Area for Purse Seine, or
ELAPS, means, within the area between
20° N. latitude and 20° S. latitude, areas
within the Convention Area that either
are high seas or within the EEZ.

Fish aggregating device, or FAD,
means any artificial or natural floating
object, whether anchored or not and
whether situated at the water surface or
not, that is capable of aggregating fish,
as well as any object used for that
purpose that is situated on board a
vessel or otherwise out of the water. The
definition of FAD does not include a
vessel.

* * * * *

m 3.In § 300.223, introductory text to
the section, paragraph (a) introductory
text and paragraph (a)(1), paragraphs (b)
and (c), and paragraph (e) introductory

text and paragraphs (e)(1) and (e)(2) are
revised to read as follows:

§300.223 Purse seine fishing restrictions.

None of the requirements of this
section apply in the territorial seas or
archipelagic waters of the United States
or any other nation, as defined by the
domestic laws and regulations of that
nation and recognized by the United
States. All dates used in this section are
in Universal Coordinated Time, also
known as UTC; for example: the year
2013 starts at 00:00 on January 1, 2013
UTC and ends at 24:00 on December 31,
2013 UTG; and July 1, 2013, begins at
00:00 UTC and ends at 24:00 UTC.

(a) Fishing effort limits. This
paragraph establishes limits on the
number of fishing days that fishing
vessels of the United States equipped
with purse seine gear may collectively
spend in the ELAPS.

(1) For each of the calendar years
2013 and 2014 there is a limit of 2,588
fishing days.

(b) Use of fish aggregating devices.
From July 1 through October 31, 2013,
and from July 1 through October 31,
2014, owners, operators, and crew of
fishing vessels of the United States shall
not do any of the activities described
below in the Convention Area in the
area between 20° N. latitude and 20° S.
latitude:

(1) Set a purse seine around a FAD or
within one nautical mile of a FAD.

(2) Set a purse seine in a manner
intended to capture fish that have
aggregated in association with a FAD or
a vessel, such as by setting the purse
seine in an area from which a FAD or
a vessel has been moved or removed
within the previous eight hours, or
setting the purse seine in an area in
which a FAD has been inspected or
handled within the previous eight
hours, or setting the purse seine in an
area into which fish were drawn by a
vessel from the vicinity of a FAD or a
vessel.

(3) Deploy a FAD into the water.

(4) Repair, clean, maintain, or
otherwise service a FAD, including any

electronic equipment used in
association with a FAD, in the water or
on a vessel while at sea, except that:

(i) A FAD may be inspected and
handled as needed to identify the FAD,
identify and release incidentally
captured animals, un-foul fishing gear,
or prevent damage to property or risk to
human safety; and

(ii) A FAD may be removed from the
water and if removed may be cleaned,
provided that it is not returned to the
water.

(5) From a purse seine vessel or any
associated skiffs, other watercraft or
equipment, do any of the following,
except in emergencies as needed to
prevent human injury or the loss of
human life, the loss of the purse seine
vessel, skiffs, watercraft or aircraft, or
environmental damage:

(i) Submerge lights under water;

(ii) Suspend or hang lights over the
side of the purse seine vessel, skiff,
watercraft or equipment, or;

(iii) Direct or use lights in a manner
other than as needed to illuminate the
deck of the purse seine vessel or
associated skiffs, watercraft or
equipment, to comply with navigational
requirements, and to ensure the health
and safety of the crew.

(c) Closed areas. [Reserved]
* * * * *

(e) Observer coverage. Until 24:00
UTC on December 31, 2014, a fishing
vessel of the United States may not be
used to fish with purse seine gear in the
Convention Area without a WCPFC
observer on board. This requirement
does not apply to fishing trips that meet
either of the following conditions:

(1) The portion of the fishing trip
within the Convention Area takes place
entirely within areas under jurisdiction
of a single nation other than the United
States.

(2) No fishing takes place during the
fishing trip in the Convention Area in
the area between 20° N. latitude and 20°
S. latitude.

* * * * *
[FR Doc. 2013—-05330 Filed 3—-6—13; 8:45 am]
BILLING CODE 3510-22-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information Collection
Requirements Submitted to OMB for
Review

SUMMARY: U.S. Agency for International
Development (USAID) has submitted
the following information collection to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding this information collection are
best assured of having their full effect if
received within 30 days of this
notification. Comments should be
addressed to: Desk Officer for USAID,
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington DC 20503.
Copies of submission may be obtained
by calling (202) 712-5007.
SUPPLEMENTARY INFORMATION:

OMB Number: OMB 0412-XXXX.

Form Number: AID Form 101-1.

Title: Feed the Future Public-Private
Partnership Opportunity Explorer.

Type of Submission: New Information
Collection.

Purpose: United States Agency for
International Development must collect
information as part of the Public-Private
Partnerships Opportunity Explorer
(PPOE). Information collected will be
used to respond to initial private-sector
interest in a partnership with Feed the
Future and provide additional
information and contacts regarding
partnerships (i.e., how to get the process
started if it looks like a good fit or
alternative options for partnership). The
information will be collected from
private-sector organizations that are
interested in partnering with the U.S.
Government. Responses are voluntary.
The information will be collected
electronically via an online decision
tree and related online form. The form
will be collected by the Bureau for Food
Security at USAID. The decision tree
and form help reduce the transaction

costs for initial exploration of a
partnership for both the private-sector
organization and the U.S. Government.
They also provide the initial point of
entry for private sector organizations
into partnerships with the U.S.
Government. Electronic submission
ensures the creation of a record.
Submissions will be stored within an
Excel spreadsheet (database) created for
the purpose of archiving these
submissions and managed by the
Bureau for Food Security at USAID. At
a later date, the Bureau for Food
Security may use a more formalized
system to maintain the records, such as
Customer Relationship Management
(CRM) software. Electronic record
retention will adhere to USAID ADS
Chapter 502 regulations USAID (ADS
502.3.4.10) and in cases where a
registration of interest turns into a
public-private partnership, record
retention will adhere to procurement
record regulations outlined in USAID
ADS 324 (USAID ADS 324.3.7). In rare
cases where completing the form via the
online tool is impossible, USAID will
provide the form in PDF or Word
document format for completion and
submission via email or fax.

Annual Reporting Burden:

Respondents: 120.

Total annual responses: 120.

Total annual hours requested: 30.

Dated: February 28, 2013.
Alecia Sillah,
Acting Chief, Bureau for Management, Office
of Management Services, Information and
Records Division, U.S. Agency for
International Development.
[FR Doc. 2013—-05235 Filed 3-6-13; 8:45 am]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 1, 2013.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),

OIRA Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: WIC Infant and Toddler Feeding
Practices Study-2 (ITFPS-2).

OMB Control Number: 0584—-NEW.

Summary of Collection: The Healthy,
Hunger-Free Kids Act of 2010 (Pub. L.
111-296, Sec. 305) mandates programs
under its authorization, including WIC,
to cooperate with USDA program
research and evaluation activities. The
United States Department of
Agriculture’s (USDA) Special
Supplemental Nutrition Program for
Women, Infants and Children (WIC)
serves a highly-vulnerable population
low-income pregnant and post-partum
women, infants, and children through
their fifth birthday who are at
nutritional risk. The program provides
supplemental food packages, health
referrals and nutrition education for
participants. The current study is a new
information collection titled the “WIC
Infant and Toddler Feeding Practices
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Study-2 (WIC ITEFPS-2).” The study is
needed to update information on the
WIC Infant Feeding Practices Study
(WIC IFPS-1), which was conducted in
the fall of 1994, and only collected data
on infants. Since that time WIC infant
feeding practices may have changed in
important ways, particularly since the
new WIC food packages were
introduced in 2009, and the program
has instituted a greater emphasis on
nutrition education and breastfeeding.

Need and Use of the Information: The
Food and Nutrition Service (FNS) will
collect information from the study to
understand the nutritional intake and
feeding patterns within the WIC
population to assist in the development
of appropriate and effective prevention
strategies to improve the health of
young children. If the study is not
conducted, FNS will not have current
information on the feeding practices and
dietary intakes of WIC infants and
toddlers or WIC operations for making
policy decision about WIC services and
nutrition education.

Description of Respondents: Not-for-
profit institutions; Individual or
households; Business or other for-profit;
State, Local or Tribal Government.

Number of Respondents: 13,504.

Frequency of Responses: Reporting:
On occasion; Other (alt month).

Total Burden Hours: 5,094.

Food and Nutrition Service

Title: An Assessment of the Roles and
Effectiveness of Community-Based
Organizations in the Supplemental
Nutrition Assistance Program.

OMB Control Number: 0584-NEW.

Summary of Collection: Section 17
(U.S.C. 2026 (a) (1)) of the Food and
Nutrition Act of 2008 provides general
legislative authority for the planned
data collection. It authorizes the
Secretary of Agriculture to enter into
contracts with private institutions to
undertake research that will help to
improve the administration and
effectiveness of SNAP in delivering
nutrition-related benefits. To provide
more timely and efficient services to the
growing number of SNAP applicants,
State and local SNAP offices are
partnering with community-based
organizations (CBOs) that have the
capacity to conduct applicant
interviews for SNAP. The Food and
Nutrition Service (FNS) has approved
these partnerships as part of a
demonstration of “Community Partner
Interviewer Projects.” Although these
projects have existed for several years,
they have never been fully evaluated.
FNS will collect information using a
customer satisfaction survey and in-

depth interviews with staff at State or
local agencies and CBOs.

Need and Use of the Information: The
purpose of the information collection is
to support research that assesses the
roles and effectiveness of CBOs that are
serving as representatives of the SNAP
State agencies during the SNAP
interview. If the information is not
collected FNS will not have critical
information for assessing the impact of
the demonstrations.

Description of Respondents:
Individual or households; Not-for-profit
institutions; State, Local or Tribal
Government.

Number of Respondents: 2,807.

Frequency of Responses: Reporting:
On occasion; Other (One-time).

Total Burden Hours: 1,144.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2013-05343 Filed 3—6—13; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities; Proposed Collection;
Comment Request: Report of
Disqualification From Participation—
Institutions and Responsible
Principals/Individuals (FNS-843) and
Report of Disqualification From
Participation—Individually Disqualified
Responsible Principal/Individual or
Day Care Home Provider (FNS-844)

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
public agencies to comment on a
proposed information collection. This
collection is a new collection for
maintaining the National Disqualified
List of institutions, day care home
providers, and individuals that have
been terminated or otherwise
disqualified from Child and Adult Care
Food Program (CACFP) participation.
These federal requirements affect
eligibility under the CACFP. The State
Agencies will be required to enter data
as institutions and individuals become
disqualified from participating in the
CACFP. The new collection is the result
of a FNS web-based system constructed
to update and maintain the list of
disqualified institutions and individuals
so that no State agency or sponsoring
organization may approve any entity on

the National Disqualified List to ensure
the integrity of the Program.

DATES: Written comments must be
submitted by May 6, 2013.

ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions that
were used; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of
collection of information on those who
are to respond, including use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to: Jon Garcia,
Acting Branch Chief, Program Analysis
and Monitoring Branch, Child Nutrition
Division, Food and Nutrition Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Room 640,
Alexandria, Virginia 22302. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations.gov, and follow
the online instructions for submitting
comments electronically.

All written comment(s) will be open
for public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p.m., Monday through Friday) at 3101
Park Center Drive, Room 640,
Alexandria, Virginia 22302.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval, and will become a
matter of public record.

FOR FURTHER INFORMATION CONTACT: Jon
Garcia at (703) 305—2600.
SUPPLEMENTARY INFORMATION:

Title: National Disqualified List.

OMB Number: 0584-XXXX.

Expiration Date: TBD.

Type of Request: New collection.

Form Number: FNS—843 and FNS—
844.

Abstract: The Food and Nutrition
Service administers the Child Nutrition
Act of 1966, as amended (42 U.S.C.
1771, et seq.). Section 243(c) of Public
Law 106-224, the Agricultural Risk
Protection Act of 2000, amended section
17(d)(5) of the Richard B. Russell
National School Lunch Act (42 U.S.C.
1766 (d)(5)(E)(i) and (ii)) by requiring
the Department of Agriculture to
maintain a list of institutions, day care
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home providers, and individuals that
have been terminated or otherwise
disqualified from Child and Adult Care
Food Program participation. The law
also requires the Department to make
the list available to State agencies for
their use in reviewing applications to
participate and to sponsoring
organizations to ensure that they do not
employ as principals any persons who
are disqualified from the program. New
forms FNS—843 and FNS-844 will be

used to collect and maintain this data.
This statutory mandate has been
incorporated into § 226.6(c)(7) of the
Program regulations. In addition, the
recordkeeping burden associated with
maintaining documentation related to
institutions and providers terminated
for cause at the State agency level is
captured under the Information
Collection for the CACFP OMB Control
Number 0584—-0055, expiration date 8/
31/2013. Therefore, there is no

recordkeeping burden associated with
this collection.

Affected Public: State Agencies.

Estimated Number of Respondents:
56.

Estimated Number of Responses per
Respondent: 28.

Estimated Total Annual Responses:
1,568.

Estimate Time per Response: .50.
Estimated Total Annual Burden: 784.

Number of Est. total
Affected public Instrument oFfélsglng&zﬁ;s re;;;c‘))%iedse r?ter Tl%t:’g c?l?sn:sal ?g:,;g rﬁ)seer Ebslir éc;tr?l
Reporting
State Agencies .......cccccvviviiiiiiiiiine FNS 843 ... 56 6 336 .50 168
State AgencCies .......ccocvveviiiiiniiciee FNS 844 ... 56 22 1232 .50 616
Total Estimated Reporting Burden ....... | ...cccocieieens 56 | i 1,668 | oo 784

Dated: February 28, 2013.
Audrey Rowe,
Administrator, Food and Nutrition Service.
BILLING CODE 3410-30-P
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OMB APPROVED NG, 05840000
Expiration Date: SJOURKKHOMX

Department of Agriculture, Food and Mutrition Bervice

REPORT OF DISQUALIFICATION FROM PARTICIPATION -
INSTITUTION AND RESPONSIBLE PRINCIPALS/INDIVIDUALS

According to the Paperwork Reduction Act of 1885, rio persons are required 1o respond o a collection of information urless it contains
s valid OME sontrol nimber,. The valid OMB number for this collection & 0584:XXX The time required 1o complete this informiation
entlection s 30 minutes per response, intiiding the tims 1o review instrictions, 1o search existing data resources. 16 gather the dats
neaded, ahd to complete and review the Information collection.

Section 243(c) of Public Law 108-224, the Agricultural Risk Protection Act of 2000, amended § 17{d)(5) of the Richard B. Russell
National Schaool Lunch Act (42 U.S:C 1786 BB and (1) by requining the: Department of Agricultire 1o maintain a list of
institutions, ‘day care home providers, and individuals that have been terminated or otherwise disgualified from Child and Adult Care
Foad Program [CACFP) participation. The faw also required the Department b5 make: the list available to State agencies for theiruse in
reviewing applications to participate and to sponsoring organizations 1o ensure that they do not employ gs principdls any perscris who
are disqualified from the Program. This statutory mandate has baen incorporated into § 226 8{c){7) of the CACEP ragulations.

instructions: Withi the National Disgualified List web-based system; useta clidk on “Add Institition” on the task: bar o add the
disqualification information of an institution and the responsible principalsfindividuals (RPIJ. When adding an institution and RPls, felds
thiat are riarked with an ™" are required o be completed i order to save the recosd,

Upon entering the address, users dick on “Validate Address” If the systern does not recognize the address, an error message s
displayed and the User must alter the address of override the validation.

Select at least one disqualifivation reason, 1 "Other” s selected, B must be explained in the *Additional C&;mm@ht&a" section,

Eriter alf of the RPIs, If there is o debt associated with the institution, at least one of its RPI s responisible for the debt,

If the entered dats passes all validations, the institution aiid RPUinformation is saved into the system when the “Save” button is clicked.
After saving the inforration, State agency users cannot edit the: information.  any changes need to be made to the saved record, Stats
agency users must cantact the: FMNS Regional Office to modify the record, After successfully  saving the: record, the disqualification

status of the newly added instituion and assoclated RPIsis set to "Pending” [t il display this status until the FNS Regional Office
spproves the disqualification )

Eorm FNSBS3 (D7A2) Previcas Ediions are Obsolete SB U Elestronic Form Version Designed in Adobe 9.1 Version
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Irvatitution Name: Type of nstitution:

Faderal Employes identification Number; DUNS blumbear:

Streel Number: Birget Name/PO Box Number! Scdditional Address Information:
City: StateFrovinee: Zip Cowdes

Other Business Mares: {Fléase enler céher business names below)

Note: Usars have the ability to validate the address
within the NMational Disqualiied List web-based system,

State Agency Imposing Disgualification; Region:

Termination Date; Plebt Qwed:

Criginad Debt Amount: (Flease anter the amount in US, dollars) Amount Paid (Flease enter the amount in U8, dollars)

Date Debt Paid in Full;

1 Wi of falwe ation on the institution's applieation, including but st limited to a deterniination that the instityion has concealed & conviction for any activity
that aecutrad diring the prant seven years and st i & Jakoof Bush bt ;;5« im:k af sl integrity frausel;
thett, fwgsry by, Telsifination or dastmcﬂan of recirds, raking felse st it shobery ¢ y; veaking filoe chalons, olbwtruetion of jusnwl o &y oliver
wethelty incieating 2 leelkoof busi integrity wy defined by the State agency.
Failurs o operate the Program in conk e il e g ek forth i pay s (R Soewiily anel (BN of this section.
Failure o retun to he Stdde sgancy any adva : that e amount ssmed Tor serving efigitle mesls or fathure Yo refurn disellowed steriop oo

eupangion payments,

Failure © sdiust meal oridrs o confors to verkatiohs 8 the number of pasticlhants,

Claiming refmt for = slgnd surnber of meals that donot meet Pragranyraquirements,

Failurs of 5 sp i {zation to disburss p o ils feclies in with Hhe regulstions at §228 18(g) snd () or In i wiith its plan.

Claiming reimbursement for meals served by a Tor-profit adult day cave center during a calfendar month i which less than 25 pereent of its enrafled adult participants
wars title AIX or tile XX benaficlares.

Fallure by s sponstring argavization o propadly fraln o monitay fadiities i with 238,180
Use of diy care ome. funds by o sponsoring troanization o pay Ty the sporsun ization’s sdministrath

Conviction of the institution: or siny of s principels for any sttivity that cocurred during thie past seven yéars and that indicates & lack of busi i iy, & faek of
Business integrity inchudes fraud, antibust vidlslions, embessdlement, thelt, kvgery, bibery, Talsifcation or destruction of records, making fslse shetements, recefiing
stolen propecty, making Blse daims, shebuction of justive; o any other scivity indiceting B Taek of buss i Ry sz defined by the State ageney.

Fermitting sr individual who s on the Mational disqualified st o serve in & principsl capacity with the institution o, i & spansoring organization, pemiitting sudh an

imdpsidual to servs 2z 5 principad in 2 sponsored conter of 88 2 day oaie home,

Fallure to comply with the bid p ¥ i) S oqusiear of applicable Federal procirament raglilations.

Fatlure to maintsin adequate records.
Claiming selmbirsenient for meals nod served to pariisipants.
llss of & food service management company Siat is i violation of health codes,

Claiming reb for Is-served by & Topproft cm%d care canter-or 2 forproft sutsideschoobhours care center during = calendar manth in which less then 26
parsent of the childeen i care § o B s des are afigible Tor free or reducedprics maals or ware e X boneficiarios,

Failibe by & sponsoring sempanization of ey care homes o propetly clssify day cars Homes s ther o tar [ in svcordanies with §226.150.
Frilure i pesfom wny 6Fthe olher Bnancial and sdministrative responsibilities requised by this part.

The fact the sttution o any ef!im inghibution’s prined have been declaved ieligitde for any other publicly funded prog biy regsnn of v gt program's
ety wavar, this itinen does nobapply §the institution o the pancipal has beer Rdly rsinstated in, o m nesw eligible bo partivipate in, mm progran,
irtuding the pryment of sny delbils vad,

L1 Aey other sebion sfecting S instiution's sbiity to administer e e 9 with Prograr

7 other

Failura oy by feng and administer the day care home ivation and adeinistrative review provisions set forthoat parsgraph () ofthis section and 236180,
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RPIY:
First Name: Bliddele Name: Last Mame:
Diate-of Rirth: Tite: Program Debl:

ves. [ Mo
Hireet Numbee Streek Name/PO Box Number: Additionial Address information:
City: State/Province: Zip Coda:

Other Legal Names; {Please enler ctherlegal names below)

First MName: Mirkdle Name:

Note: Users have the abiliby to validate the address within
e Natiohal Disqualified List web-based system,

Last Mame:

blote: Users may add snd remove indbviduatls prics {o saving the record within the NOL web-based system,
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OMB APPROVED NG, 05840000
Expiration Date: SJOURKKHOMX

Department of Agricuture, Food and Nutrition Service

REPORT OF DISQUALIFICATION FROM PARTICIPATION -
INDIVIDUALLY DISQUALIFIED RESPONSIBLE PRINCIPALANDIVIDUAL
OR DAY CARE HOME PROVIDER.
According th-the Paperwork Reduction Act of 1985, no persons are required to respond to a collestion of infarmation unless it contains
a-valid OMB control number. The valid GMB number for this collection is 0584-5XXX. The time required to-complete this information

collection is 30 minutes per response, including the time to review instructions, to search existing data resources; to gather the data
needed, and to somplete and review the information collsction;

Section 243(c)-of Public Law 106:224, the Agriculturat Risk Protection Act of 2000, amended § 17(d)(5) of the Richard B, Russell

Mational School Lunch Act (42 LS C. 17668 (dEHEND and () by raquiring the Department of Agricuiture: to maintain a list of-

institutions, day cs;eﬁ home providers, and individuals that have been terminated or otherwise disqualified from Child and Adult Care
Food Program (CACFP) participation. The law also required the Department to make the Tist available 1o State sgencies for their use in
reviewing applications to participate and o sponsoring organizations o ensure that they do not employ as principals any persons who
are disqualified frorm the Program. This statutary mandate has besn incorporated into § 226.6(¢)(7) of the CACFP regulations:

Instructions: Within the National Disqualified List web-based System, users olick o "Add Individual® o the task bar to add the
disqualification information of an individual e, Day Care Home Provider of an Indepsndent Responsible’ Principalindividual,  When
addding an individual, fields that are marked with-an ™" are required to be-completed in order to save the record.

Wpor entering the address, users olick oy "Validate Address™. I the system does not recognize the address,an eror message s
displavedand the bzer must siter the address or gvezrride the validation,

Seleet gt least one disquaiification reason, IF "Other” is gelactad, itmsé& be explained in the “Additional Comments! section
¥ the entered data passes all validations, the individusl information is saved into the systein when the “Save™ buttoh is clicked. After

saving: the infonmation, State agency users canmol edit the information. I any changes need o be made 1o the saved mecord,. State
agency usets rmust contact the FHS Regional Office o modify the record. After successiully saving the record, the disqualification

status of the newly added individual record 15 set 1o Pending”. twill display this status until the FNS Regional Office approves the-

disqualification.

Formy FNB-844 (07/12) Previeds Edillons are Obsolete SB U Elecironic Form Version Designed in Adobe 3.1 Version
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Personal information

Flrst Narne Rliddelle Name: Last Name:
Ciate of Birth: Stiwet Number: Strest Name/PO Box Numbern
Additional Address Information;
City: State/Province: Fip Code:
Hote: Users have the abi!&%y o walicete the addresswithin the
Other Names: (Please enter other names below.} Naficnal Disquatified List wab-tiased system.
First Name: Middle Name: tast Name:

Btate Agency Imposing Disgualification:

Termination Dete:

D‘Eht Omd

Areotint Pald (Please snter the amount with interest in U8 dellars)

Name of Provider's Spansoring Organizaticn o Resgponsible
Prinsipal/ndividual's InsiRutional affiliation:

Bubmission of false cliims for reimbursement.

Fallure to kosg maguined neicords,

laick of b

o
:_} Sivultanesus parficipation under wiore than ghe Sponsoring organizslion.

A determinatisn E?m tha daxy e rmms by beah zmvxctsd of sy admty that seeured during thi past seven years sod that indicated & lack of bosmess ntegety. A

ofzuch & «

Faitlure to pasticipats iy raining,

of fajse § i b appk
p with the B msal patters.
Conduct or conditions that § the health or sally of § child)

Shate agancy,

regaiving stoles pmpsﬁy, makmg fa]se clalms, ebetruction of justice; or any dther aotivity |

iears, or the public hoalth or salely,
Ay atbier cireumstance rélatad o non-perfantiance under the sponsdring organizationcday tare holvig sgraement, 3k specified by the spanzorag organization o the

Region:

Type of Individual Disqualiivation;

Criginal Debt Amcunt: {Pleass enter the amount in ULS: dollars)

Diate Debt Paid in Fult

individuals Tille withe Qrganization

. thalt; frgecy; bribery, Rlsification or ﬁsﬁtmcbﬂﬁ of records, making falve shatements;
& g o lack of b Y as defined by the State agancy, o 'the

[FR Doc. 2013-05351 Filed 3—6-13; 8:45 am]
BILLING CODE 3410-30-C

International Trade Administration

Proposed Information Collection;
Comment Request; Survey of Non-
Tariff Trade Barriers to the U.S.
Environmental Industry

AGENCY: International Trade
Administration, Commerce.

DEPARTMENT OF COMMERCE

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.



Federal Register/Vol. 78, No. 45/ Thursday, March 7, 2013/ Notices

14771

DATES: Written comments must be
submitted on or before May 6, 2013.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Todd DeLelle, Office of
Energy and Environmental
Technologies, (202) 482—-4877, fax: (202)
482-5665, or todd.delelle@trade.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The International Trade
Administration’s Office of Energy and
Environmental Industries (OEEI) is the
principal resource and key contact point
within the U.S. Department of
Commerce for American energy and
environmental technology companies.
The goal of OEEI is to facilitate and
increase exports of energy and
environmental goods and services by
providing support and guidance to U.S.
exporters. One aspect of increasing
exports is to reduce trade barriers and
non-tariff measures. OEEI works closely
with the Office of the U.S. Trade
Representative on trade negotiations
and trade liberalization initiatives. The
information collected by this survey is
used to support these projects and
enable OEEI to maintain a current, up-
to-date list of non-tariff measures that
create trade barriers for U.S. exports of
environmental goods and services.

1I. Method of Collection

Electronic submission via http://
www.export.gov/envirotech.

II1. Data

OMB Control Number: 0625—-0241.

Form Number: ITA-4150P.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
200.

Estimated Time per Response: 10
minutes.

Estimated Total Annual Burden
Hours: 33.

Estimated Total Annual Costs: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have

practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 4, 2013.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-05335 Filed 3-6-13; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-820]

Fresh Tomatoes From Mexico:
Termination of Suspension Agreement,
Termination of Five-Year Sunset
Review, and Resumption of
Antidumping Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: March 1, 2013.
SUMMARY: On February 28, 2013,
Mexican tomato growers/exporters
accounting for a significant percentage
of all fresh tomatoes imported into the
United States from Mexico provided
written notice to the Department of
Commerce of their withdrawal from the
agreement suspending the antidumping
investigation on fresh tomatoes from
Mexico. Because the suspension
agreement no longer covers
substantially all imports of fresh
tomatoes from Mexico, the Department
of Commerce is terminating the
suspension agreement, terminating the
sunset review of the suspended
investigation, and resuming the
antidumping investigation.

FOR FURTHER INFORMATION CONTACT:
Judith Wey Rudman or Julie Santoboni
at (202) 482—0192 or (202) 482-3063,
respectively; Office of Policy, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On February 2, 2013, the Department
of Commerce (the Department) and
Mexican tomato growers/exporters
accounting for a significant percentage
of all fresh tomatoes imported into the
United States from Mexico initialed a
proposed agreement that would suspend
a resumed antidumping investigation on
fresh tomatoes from Mexico. Based on
this proposed agreement, and the
anticipation that the Mexican tomato
growers/exporters would withdraw from
the 2008 Agreement in order to enter
into a new agreement if an acceptable
agreement was reached, the Department
published a notice of intent to terminate
the suspension agreement and resume
the antidumping investigation, and
intent to terminate the sunset review on
February 8, 2013. (See, Fresh Tomatoes
from Mexico: Intent to Terminate
Suspension Agreement and Resume
Antidumping Investigation and Intent to
Terminate Sunset Review, 78 FR 9366
(February 8, 2013).

On February 28, 2013, Mexican
tomato growers/exporters accounting for
a significant percentage of all fresh
tomatoes imported into the United
States from Mexico provided written
notice to the Department of their
withdrawal from the 2008 Suspension
Agreement, effective 90 days from the
date of their withdrawal letter (i.e., May
29, 2013), or earlier, at the Department’s
discretion. The Department is accepting
the Mexican tomato growers/exporters
withdrawal from the 2008 Suspension
Agreement, effective March 1, 2013.
Because the suspension agreement no
longer covers substantially all imports
of fresh tomatoes from Mexico, the
Department of Commerce is terminating
the suspension agreement, terminating
the sunset review of the suspended
investigation, and resuming the
antidumping investigation.

Scope of the Investigation

The merchandise subject to this
investigation is all fresh or chilled
tomatoes (fresh tomatoes) which have
Mexico as their origin, except for those
tomatoes which are for processing. For
purposes of this investigation,
processing is defined to include
preserving by any commercial process,
such as canning, dehydrating, drying, or
the addition of chemical substances, or
converting the tomato product into
juices, sauces, or purees. Fresh tomatoes
that are imported for cutting up, not
further processing (e.g., tomatoes used
in the preparation of fresh salsa or salad
bars), are covered by this Agreement.

Commercially grown tomatoes, both
for the fresh market and for processing,


http://www.export.gov/envirotech
http://www.export.gov/envirotech
mailto:todd.delelle@trade.gov
mailto:JJessup@doc.gov
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are classified as Lycopersicon
esculentum. Important commercial
varieties of fresh tomatoes include
common round, cherry, grape, plum,
greenhouse, and pear tomatoes, all of
which are covered by this investigation.
Tomatoes imported from Mexico
covered by this investigation are
classified under the following
subheading of the Harmonized Tariff
Schedules of the United States
(HTSUS), according to the season of
importation: 0702. Although the HTSUS
numbers are provided for convenience
and customs purposes, the written
description of the scope of this
investigation is dispositive.

Period of Investigation

The period of investigation (POI) is
March 1, 1995, through February 29,
1996.

Termination of Suspension Agreement

The 2008 Suspension Agreement is an
agreement to eliminate injury under
section 734(c) of the Act. Under this
type of suspension agreement, the
Department may suspend an
investigation based upon an agreement
with exporters accounting for
substantially all of the imports of the
subject merchandise. The regulations in
turn define “substantially all” as
exporters (growers and resellers) which
have accounted for not less than 85
percent by value or volume of the
merchandise during the period for
which the Department is measuring
dumping in the investigation or such
other period that the Secretary considers
representative. See 19 CFR 353.18(c)
(1996).

On February 28, 2013, signatory
growers/exporters accounting for a large
percentage of all fresh tomatoes
imported into the United States from
Mexico provided written notice to the
Department of their withdrawal from
the 2008 Suspension Agreement.
Pursuant to the terms of the 2008
Suspension Agreement, signatory
growers/exporters may withdraw from
the agreement upon 90 days written
notice to the Department. Therefore, in
accordance with the terms of the 2008
Suspension Agreement and the notice of
withdrawal from the signatory growers/
exporters, these withdrawals from the
2008 Suspension Agreement become
effective on May 29, 2013, or earlier at
the Department’s discretion. Virtually
all imports of fresh tomatoes from
Mexico into the United States are
accounted for by those growers/
exporters which have withdrawn from
the 2008 Suspension Agreement; the
few signatories remaining in the 2008
Suspension Agreement will not account

for substantially all of the imports of
subject merchandise once the
withdrawal becomes effective.

Accordingly, because the 2008
Suspension Agreement will not cover
substantially all imports of fresh
tomatoes from Mexico without the
participation of the growers/exporters
which provided their notice of
withdrawal on February 28, 2013, the
Department is terminating the 2008
Suspension Agreement, effective March
1, 2013.

Termination of Five-Year Sunset
Review

On December 3, 2012, the Department
initiated a five-year sunset review of the
suspended antidumping investigation
on fresh tomatoes from Mexico pursuant
to section 751(c) of the Act. See
Initiation of Five-Year (“Sunset”)
Review, 77 FR 71684 (December 3,
2012).

Because the Department is
terminating the 2008 Suspension
Agreement, there is no longer a
suspended investigation for which to
conduct a sunset review. Therefore, the
Department is terminating the sunset
review of the suspended antidumping
investigation on fresh tomatoes from
Mexico, effective March 1, 2013.

Resumption of Antidumping
Investigation

With the termination of the 2008
Suspension Agreement, effective March
1, 2013, the Department is resuming the
underlying antidumping investigation,
in accordance with section 734(i)(1)(B)
of the Act. Pursuant to section
734(i)(1)(B) of the Act, the Department
resumes the investigation as if it had
published the affirmative preliminary
determination under section 733(b) of
the Act on March 1, 2013.

As explained in the Preliminary
Determination, 61 FR at 56609, the
Department postponed the final
determination in this investigation until
the 135th day after the date of the
preliminary determination.
Accordingly, the Department intends to
issue its final determination in the
resumed investigation by July 15, 2013,
unless the Department and the Mexican
tomato growers/exporters accounting for
substantially all fresh tomatoes
imported into the United States from
Mexico sign an agreement that would
suspend the resumed antidumping
investigation on fresh tomatoes from
Mexico.

Verification

As provided in section 782(i) of the
Act, the Department will verify all
information determined to be acceptable

for use in making the final
determination.

Suspension of Liquidation

The Department will instruct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of entries of fresh
tomatoes from Mexico that are entered,
or withdrawn from warehouse, for
consumption on or after March 1, 2013,
the effective date of the termination of
the 2008 Suspension Agreement. CBP
shall require antidumping duty cash
deposits or bonds for entries of the
subject merchandise based on the
preliminary dumping margins, which
are as follows:

Weighted-
Grower/exporter D :é%ﬁ%z e
margin
San Vincente Camalu ........... 416
Ernesto Fernando Echavarria
Salazar Grupo Solidario .... 11.89
Arturo Lomeli Villalobas S.A.
de C.V. e, 26.97
Eco-Cultivos S.A. de C.V. ... 188.45
Ranchos Los Pinos S. de
RL. de CV. i, 10.26
Administradora Horticola del
Tamazula ........cccceceevunneen. 28.30
Agricola Yory, S. de P.R. de
Rl 11.95
All Others .....ccceeeceeeeiieeeens 17.56

International Trade Commission

The Department will notify the
International Trade Commission (ITC) of
its termination of the 2008 Suspension
Agreement, termination of the sunset
review of the suspended investigation,
and resumption of the antidumping
investigation. If the Department makes a
final affirmative determination, the ITC
is scheduled to make its final
determination concerning injury within
45 days after publication of the
Department’s final determination. If
both the Department’s and the ITC’s
final determinations are affirmative, the
Department will issue an antidumping
duty order.

Administrative Protective Order Access

Because of the significant changes
made to the administrative protective
order (APO) process since the initial
suspension of the investigation, the
Department will issue a new APO for
this resumed investigation that will
supersede the previously issued firm-
specific APOs. Those authorized
applicants that were granted APOs
during the original investigation phase,
as indicated in the most recent APO
service list on the Department’s Web
site, will continue to have access to
business proprietary information under
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APO. Any new APO applications or
necessary amendments for changes in
staff under the pre-existing APOs
should be submitted promptly, and in
accordance with the Department’s
regulations currently in effect. See
section 777(c)(1) of the Act; 19 CFR
351.103, 351.304, 351.305 and 351.306.

In addition, because of the significant
changes made to the Department’s filing
and certification requirements since the
initial suspension of the investigation,
including the introduction of electronic
filing, the Department will apply its
current regulations and practices with
regard to filing and certification for
purposes of this resumed antidumping
investigation. See 19 CFR 351.303(b)
and (g). However, with respect to the
procedures for the conduct of this
resumed investigation generally,
including any possible suspension
thereof, the Department’s regulations in
effect in 1996 shall govern. See 19 CFR
351.701; San Vicente Camalu SPR de RI
v. United States, 491 F.Supp.2d 1186
(CIT 2007).

We are issuing and publishing this
determination under section 733(f) and
734(i) of the Act.

Dated: March 1, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2013-05211 Filed 3-6-13; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

U.S. Environmental Solutions Toolkit—
Landfill Standards

AGENCY: International Trade
Administration, DOC.

ACTION: Notice and Request for
Comment.

SUMMARY: This notice sets forth a
request for input from U.S. businesses
capable of exporting their goods or
services relevant to landfill
environmental standards. The
Department of Commerce continues to
develop the web-based U.S.
Environmental Solutions Toolkit to be
used by foreign environmental officials
and foreign end-users of environmental
technologies that will outline U.S.
approaches to a series of environmental
problems and highlight participating
U.S. vendors of relevant U.S.
technologies. The Toolkit will support
the President’s National Export
Initiative by fostering export
opportunities for the U.S.
environmental industry, as well as

advancing global environmental
protection.

DATES: U.S. companies capable of
exporting goods or services relevant to
the environmental issues outlined above
that are interested in participating in the
U.S. Environmental Solutions Toolkit
should self-identify by March 19, 2013,
at 5:00 p.m. Eastern Daylight Time
(EDT).

ADDRESSES: Please indicate interest in
participating in the U.S. Environmental
Solutions Toolkit by post, email, or fax
to the attention of Todd DeLelle, Office
of Energy & Environmental Industries,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Ave. NW., Room 4053,
Washington, DC 20230; 202—-482—-4877;
email envirotech@trade.gov; fax 202—
482-5665.
SUPPLEMENTARY INFORMATION: The
development of the U.S. Environmental
Solutions Toolkit requires the
identification of U.S. vendors capable of
supplying relevant goods and services to
foreign buyers. United States exporters
interested in being listed on the Toolkit
Web site are encouraged to submit their
company’s name, Web site address,
contact information, and landfill
environmental standards category of
interest from the following list:
(a) Liners
b) Leachate Collection Systems
c) Landfill Gas Collection
d) Bioreactors
e) Controlled Injection Systems
f) Landfill Gas Air Monitoring
g) Landfill Groundwater Monitoring
h) Landfill Covers
i) Landfill Control Systems

For purposes of participation in the
Toolkit, “United States exporter” has
the meaning found in 15 U.S.C. 4721(j),
which provides: “United States exporter
means (A) a United States citizen; (B) a
corporation, partnership, or other
association created under the laws of
the United States or of any State; or (C)
a foreign corporation, partnership, or
other association, more than 95 percent
of which is owned by persons described
in subparagraphs (A) and (B), that
exports, or seeks to export, goods or
services produced in the United
States* * *.”

An expression of interest in being
listed on the Toolkit Web site in
response to this notice will serve as a
certification that the company is a
United States exporter, as defined by 15
U.S.C. 4721(j), and seeks to export
environmental solutions that fall within
the category or categories indicated in
your response. Responding to this
notification constitutes consent to
participate in the Toolkit and to the

(
(
(
(
(
(
(
(

public sharing of the company name. It
also constitutes consent to the inclusion
of the name of the company on the
Toolkit Web site. The company name
will be listed along with a link to the
company-specific Web site indicated in
the response to this notice. No
additional company information will be
posted.

The U.S. Environmental Solutions
Toolkit will refer users in foreign
markets to U.S. approaches to solving
environmental problems and to U.S.
companies that can export related
technologies. The Toolkit Web site will
note that its contents and links do not
constitute an official endorsement or
approval by the U.S. Commerce
Department or the U.S. Government of
any of the companies, Web sites,
products, or services listed.

FOR FURTHER INFORMATION CONTACT: Mr.
Todd DeLelle, Office of Energy &
Environmental Industries (OEEI),
International Trade Administration,
Room 4053, 1401 Constitution Avenue
NW., Washington, DC 20230. (Phone:
202-482-4877; Fax: 202—482-5665;
email: todd.delelle@trade.gov).

Catherine Vial,

Team Leader, Environmental and Renewable
Energy Industries, Office of Energy and
Environmental Industries.

[FR Doc. 2013-05265 Filed 3—-6—13; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration

U.S. Environmental Solutions Toolkit—
Medical Waste

AGENCY: International Trade
Administration, DOC.

ACTION: Notice and Request for
Comment.

SUMMARY: This notice sets forth a
request for input from U.S. businesses
capable of exporting their goods or
services relevant to management of
medical waste. The Department of
Commerce continues to develop the
web-based U.S. Environmental
Solutions Toolkit to be used by foreign
environmental officials and foreign end-
users of environmental technologies that
will outline U.S. approaches to a series
of environmental problems and
highlight participating U.S. vendors of
relevant U.S. technologies. The Toolkit
will support the President’s National
Export Initiative by fostering export
opportunities for the U.S.
environmental industry, as well as
advancing global environmental
protection.
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DATES: U.S. companies capable of
exporting goods or services relevant to
the environmental issues outlined above
that are interested in participating in the
U.S. Environmental Solutions Toolkit
should self-identify by March 19, 2013,
at 5:00 p.m. Eastern Daylight Time
(EDT).

ADDRESSES: Please indicate interest in
participating in the U.S. Environmental
Solutions Toolkit by post, email, or fax
to the attention of Todd DeLelle, Office
of Energy & Environmental Industries,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Ave. NW., Room 4053,
Washington, DC 20230; 202—482-4877;
email envirotech@trade.gov; fax 202—
482—-5665.

SUPPLEMENTARY INFORMATION: The
development of the U.S. Environmental
Solutions Toolkit requires the
identification of U.S. vendors capable of
supplying relevant goods and services to
foreign buyers. United States exporters
interested in being listed on the Toolkit
Web site are encouraged to submit their
company’s name, Web site address,
contact information, and medical waste
management category of interest from
the following list:

Non-Incineration

(a) Autoclave

(b) Autoclave with Compaction

(c) Mechanical Disinfection Systems
(d) Chemical Disinfection Systems
(e) Microwave Disinfection

(f) Irradiation Disinfection Systems

Incineration

(a) Medical Waste Incineration Systems

For purposes of participation in the
Toolkit, “United States exporter” has
the meaning found in 15 U.S.C. 4721(j),
which provides: “United States exporter
means (A) a United States citizen; (B) a
corporation, partnership, or other
association created under the laws of
the United States or of any State; or (C)
a foreign corporation, partnership, or
other association, more than 95 percent
of which is owned by persons described
in subparagraphs (A) and (B), that
exports, or seeks to export, goods or
services produced in the United
States* * *.”

An expression of interest in being
listed on the Toolkit Web site in
response to this notice will serve as a
certification that the company is a
United States exporter, as defined by 15
U.S.C. 4721(j), and seeks to export
environmental solutions that fall within
the category or categories indicated in
your response. Responding to this
notification constitutes consent to
participate in the Toolkit and to the

public sharing of the company name. It
also constitutes consent to the inclusion
of the name of the company on the
Toolkit Web site. The company name
will be listed along with a link to the
company-specific Web site indicated in
the response to this notice. No
additional company information will be
posted.

The U.S. Environmental Solutions
Toolkit will refer users in foreign
markets to U.S. approaches to solving
environmental problems and to U.S.
companies that can export related
technologies. The Toolkit Web site will
note that its contents and links do not
constitute an official endorsement or
approval by the U.S. Commerce
Department or the U.S. Government of
any of the companies, Web sites,
products, or services listed.

FOR FURTHER INFORMATION CONTACT: Mr.
Todd DeLelle, Office of Energy &
Environmental Industries (OEEI),
International Trade Administration,
Room 4053, 1401 Constitution Avenue,
NW., Washington, DC 20230. (Phone:
202—-482-4877; Fax: 202—482-5665;
email: todd.delelle@trade.gov).

Catherine Vial,

Team Leader, Environmental and Renewable
Energy Industries, Office of Energy and
Environmental Industries.

[FR Doc. 2013-05261 Filed 3-6—13; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration

U.S. Environmental Solutions Toolkit—
Universal Waste

AGENCY: International Trade
Administration, DOC.

ACTION: Notice and Request for
Comment.

SUMMARY: This notice sets forth a
request for input from U.S. businesses
capable of exporting their goods or
services relevant to management of
universal waste. The Department of
Commerce continues to develop the
web-based U.S. Environmental
Solutions Toolkit to be used by foreign
environmental officials and foreign end-
users of environmental technologies that
will outline U.S. approaches to a series
of environmental problems and
highlight participating U.S. vendors of
relevant U.S. technologies. The Toolkit
will support the President’s National
Export Initiative by fostering export
opportunities for the U.S.
environmental industry, as well as
advancing global environmental
protection.

DATES: U.S. companies capable of
exporting goods or services relevant to
the environmental issues outlined above
that are interested in participating in the
U.S. Environmental Solutions Toolkit
should self-identify by March 19, 2013,
at 5:00 p.m. Eastern Daylight Time
(EDT).

ADDRESSES: Please indicate interest in
participating in the U.S. Environmental
Solutions Toolkit by post, email, or fax
to the attention of Todd DeLelle, Office
of Energy & Environmental Industries,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Ave. NW., Room 4053,
Washington, DC 20230; 202—-482-4877;
email envirotech@trade.gov; fax 202—
482-5665.

SUPPLEMENTARY INFORMATION: The
development of the U.S. Environmental
Solutions Toolkit requires the
identification of U.S. vendors capable of
supplying relevant goods and services to
foreign buyers. United States exporters
interested in being listed on the Toolkit
Web site are encouraged to submit their
company’s name, Web site address,
contact information, and universal
waste management category of interest
from the following list:

(a) Mercury Recycling Technology

(b) E-Waste Recycling Technology

(c) CRT Recycling Technology

(d) Lamp Crushing Systems

For purposes of participation in the
Toolkit, “United States exporter” has
the meaning found in 15 U.S.C. 4721(j),
which provides: “United States exporter
means (A) a United States citizen; (B) a
corporation, partnership, or other
association created under the laws of
the United States or of any State; or (C)
a foreign corporation, partnership, or
other association, more than 95 percent
of which is owned by persons described
in subparagraphs (A) and (B), that
exports, or seeks to export, goods or
services produced in the United

States* * *.”

An expression of interest in being
listed on the Toolkit Web site in
response to this notice will serve as a
certification that the company is a
United States exporter, as defined by 15
U.S.C. 4721(j), and seeks to export
environmental solutions that fall within
the category or categories indicated in
your response. Responding to this
notification constitutes consent to
participate in the Toolkit and to the
public sharing of the company name. It
also constitutes consent to the inclusion
of the name of the company on the
Toolkit Web site. The company name
will be listed along with a link to the
company-specific Web site indicated in
the response to this notice. No
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additional company information will be
posted.

The U.S. Environmental Solutions
Toolkit will refer users in foreign
markets to U.S. approaches to solving
environmental problems and to U.S.
companies that can export related
technologies. The Toolkit Web site will
note that its contents and links do not
constitute an official endorsement or
approval by the U.S. Commerce
Department or the U.S. Government of
any of the companies, Web sites,
products, or services listed.

FOR FURTHER INFORMATION CONTACT: Mr.
Todd DeLelle, Office of Energy &
Environmental Industries (OEEI),
International Trade Administration,
Room 4053, 1401 Constitution Avenue,
NW., Washington, DC 20230. (Phone:
202—-482-4877; Fax: 202—482-5665;
email: todd.delelle@trade.gov).

Catherine Vial,

Team Leader, Environmental and Renewable
Energy Industries, Office of Energy and
Environmental Industries.

[FR Doc. 2013-05262 Filed 3—-6—13; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Survey of Charter
Boat and Headboat Angler Interactions
With Sea Turtles

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before May 6, 2013.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at [Jessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Sara McNulty, (301) 427—
8402 or sara.mcnulty@noaa.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

This request is for a new collection.

The collection of recreational fishing
bycatch data is necessary to fulfill
statutory requirements of Section 303 of
the Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1852 et. seq.), Section 401 of the
Magnuson-Stevens Fishery
Conservation and Management
Reauthorization Act, and to comply
with Executive Order 12962 on
Recreational Fisheries. Additionally, the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.) imposed
prohibitions against the taking of
endangered species as the sea turtle.
This collection will seek to better
understand the nature and overall level
of sea turtle interactions with
recreational anglers on charter boat and
headboats. The information collected
will be used to develop more reliable
bycatch estimates.

I1. Method of Collection

Respondents will be asked to fill out
a paper form and return via mail.

III. Data

OMB Control Number: None.

Form Number: None.

Type of Review: Regular submission
(new collection).

Affected Public: Individuals or
households.

Estimated Number of Respondents:
1,990.

Estimated Time per Response: 10
minutes.

Estimated Total Annual Burden
Hours: 332.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB

approval of this information collection;
they also will become a matter of public
record.

Dated: March 4, 2013.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-05332 Filed 3-6-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Survey of Coastal
Managers To Assess Needs for
Ecological Forecasts

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before May 6, 2013.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Elizabeth Turner (603) 862—
4680 or Elizabeth.Turner@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for a new survey of
coastal managers to determine their
needs and potential uses for ecological
forecasts or scenarios. Coastal managers
would be staff from state agencies who
deal with issues such as coastal water
quality and habitat management. The
survey will be conducted under a
cooperative agreement between the
NOAA National Centers for Coastal
Ocean Science (NCCOS) and HDR, Inc.,
an environmental consulting firm.
NOAA has a long history of conducting
operational modeling and forecasting,
mostly in the National Weather Service
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for weather and climate and the
National Ocean Service for tides and
currents. Expanding this capacity to
include forecasting of ecological trends
and conditions can be critical to many
coastal management applications. This
survey will help to assess coastal
managers’ needs for ecological forecasts
and scenarios, and how such forecasts
may be used in management contexts.

II. Method of Collection

Coastal managers will be emailed a
link to an internet survey. The survey
will be a one-time needs assessment,
and will not be repeated on a regular
basis.

III. Data

OMB Control Number: None.

Form Number: None.

Type of Review: Regular submission
(request for a new information
collection).

Affected Public: Not-for-profit
institutions; state, local, or tribal
governments; business or other for-
profit organizations.

Estimated Number of Respondents:
100.

Estimated Time Per Response: 20
minutes.

Estimated Total Annual Burden
Hours: 33.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the

agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 4, 2013.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-05325 Filed 3-6-13; 8:45 am]
BILLING CODE 3510-JS-P

DEPARTMENT OF EDUCATION

Federal Perkins Loan, Federal Work-
Study, and Federal Supplemental
Educational Opportunity Grant
Programs; 2013-2014 Award Year
Deadline Dates

AGENCY: Federal Student Aid,
Department of Education.
ACTION: Notice.

SUMMARY: The Secretary announces the
2013-2014 award year deadline dates
for the submission of requests and
documents from postsecondary
institutions for the Federal Perkins
Loan, Federal Work-Study (FWS), and
Federal Supplemental Educational
Opportunity Grant (FSEOG) programs

(collectively, the “campus-based
programs”’).

SUPPLEMENTARY INFORMATION: The
Federal Perkins Loan program
encourages institutions to make low-
interest, long-term loans to needy
undergraduate and graduate students to
help pay for their education.

The FWS program encourages the
part-time employment of needy
undergraduate and graduate students to
help pay for their education and to
involve the students in community
service activities.

The FSEOG program encourages
institutions to provide grants to
exceptionally needy undergraduate
students to help pay for their cost of
education.

The Federal Perkins Loan, FWS, and
FSEOG programs are authorized by
parts E and C, and part A, subpart 3,
respectively, of title IV of the Higher
Education Act of 1965, as amended.

Throughout the year, in its
“Electronic Announcements,” the
Department expects to continue to
provide additional information for the
individual deadline dates listed in the
table under the DEADLINE DATES
section of this notice. You will find the
information on the Information for
Financial Aid Professionals (IFAP) Web
site at: www.ifap.ed.gov.

Deadline Dates: The following table
provides the 2013-2014 award year
deadline dates for the submission of
applications, reports, waiver requests,
and other documents for the campus-
based programs. Institutions must meet
the established deadline dates to ensure
consideration for funding or waiver, as
appropriate.

2013—2014 AWARD YEAR DEADLINE DATES

What does an institution submit?

How is it submitted?

What is the dead-
line for submis-
sion?

1. The Campus-Based Reallocation
Form designated for the return of
2012-2013 funds and the request for

and must be
www.cbfisap.ed.gov.

The Reallocation Form is located in the “Setup” section of the electronic FISAP
the eCampus-Based Web

submitted  from

supplemental FWS funds for the
2013-2014 award year.

2. The 2012-2013 Fiscal Operations
Report and 2014-2015 Application to
Participate (FISAP).

3. The Work Colleges Program Report
of 2012—2013 award year expendi-
tures.

The FISAP must be submitted electronically via the Internet from the eCampus-
Based Web site at www.cbfisap.ed.qgov.

The FISAP signature page must be mailed to: FISAP Administrator, 3130 Fair-
view Park Drive, Suite 800, Falls Church, VA 22042-4548.

The Work Colleges Program Report is located in the “Setup” section of the
electronic FISAP and must be submitted from the eCampus-Based Web site
at www.cbfisap.ed.gov.

A printed copy of the signed report with an original signature must be submitted
by one of the following methods:
Hand deliver to: U.S. Department of Education, Federal Student Aid, Grants &
Campus-Based Division, 830 First Street, NE., room 63C5 ATTN: Work Col-
leges Coordinator, Washington, DC 20002, or

August 16, 2013.
site at

QOctober 1, 2013.

October 1, 2013.
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2013-2014 AWARD YEAR DEADLINE DATES—Continued

What does an institution submit?

How is it submitted?

What is the dead-
line for submis-
sion?

4. The 2012-2013 Financial Assistance
for Students with Intellectual Disabil-
ities Expenditure Report.

5. The 2012-2013 FISAP Edit Correc-
tions and Perkins Cash on Hand Up-
date.

6. Request for a waiver of the 2014-
2015 award year penalty for the
underuse of 2012—2013 award year
funds.

7. The Institutional Application and
Agreement for Participation in the
Work Colleges Program for the 2014—
2015 award year.

8. Request for a waiver of the FWS
Community Service Expenditure Re-
quirement for the 2014-2015 award
year.

Mail to: The address listed above for hand delivery. However, please use ZIP
Code 20202-5453.

The Financial Assistance for Students with Intellectual Disabilities Expenditure
Report is located in the “Setup” section of the electronic FISAP and must be
submitted from the eCampus-Based Web site at www.cbfisap.ed.qgov.

A printed copy of the signed report with an original signature must be submitted
by one of the following methods:

Hand deliver to: U.S. Department of Education, Federal Student Aid, Grants &
Campus-Based Division, CTP Program, 830 First Street, NE., room 63C1
Washington, DC 20002, or

Mail to: The address listed above for hand delivery. However, please use ZIP
Code 20202-5453.

Corrections to the FISAP due to edits and Perkins Cash on Hand updates must
be submitted on the electronic FISAP from eCampus-Based Web site at
www.cbfisap.ed.qgov.

Instructions for submitting the corrections and update will be provided in an
Electronic Announcement on the Information for Financial Aid Professionals
(IFAP) Web site, prior to the deadline date.

The request for an underuse penalty waiver is located in Part Il, Section C of
the electronic FISAP at the eCampus-Based Web site at www.cbfisap.ed.gov.

The request and justification must be submitted from the eCampus-Based Web
site.

Instructions for submitting the request and justification will be provided in an
Electronic Announcement on the Information for Financial Aid Professionals
(IFAP) Web site, prior to the deadline date.

The Institutional Application and Agreement for Participation in the Work Col-
leges Program is located in the “Setup” section of the electronic FISAP and
must be submitted from the eCampus-Based Web site at www.cbfisap.ed.gov.

A printed copy of the signed report with an original signature must be submitted
by one of the following methods:

Hand deliver to: U.S. Department of Education, Federal Student Aid, Grants &
Campus-Based Division, 830 First Street, NE., room 63C5, ATTN: Work Col-
leges Coordinator, Washington, DC 20002, or

Mail to: The address listed above for hand delivery. However, please use ZIP
Code 20202-5453.

Instructions for submitting the application will be provided in an Electronic An-
nouncement on the Information for Financial Aid Professionals (IFAP) Web
site, prior to the deadline date.

The FWS Community Service waiver request is located in the “Setup” section
of the electronic FISAP and must be submitted via from the eCampus-Based

Web site at www.cbfisap.ed.gov.

Instructions for submitting the request and justification will be provided in an
Electronic Announcement on the Information for Financial Aid Professionals
(IFAP) Web site, prior to the deadline date.

October 1, 2013.

December 13,
2013.

February 7, 2014.

March 7, 2014.

April 25, 2014.

Notes:

= The deadline for electronic submissions is 11:59:00 p.m. (Eastern Time) on the applicable deadline date. Transmissions must be completed
and accepted by 12:00:00 midnight to meet the deadline.
= Paper documents that are sent through the U.S. Postal Service must be postmarked or you must have a mail receipt stamped by the appli-

cable deadline date.

= Paper documents that are hand delivered by a commercial courier must be received no later than 4:30:00 p.m. (Eastern Time) on the appli-

cable deadline date.

= The Secretary may consider on a case-by-case basis the effect that a major disaster, as defined in section 102(2) of the Robert T. Stafford
Disaster Relief and Emergency Assistance Act (42 U.S.C. 5122(2)), or another unusual circumstance has on an institution in meeting the

deadlines.

Proof of Mailing or Hand Delivery of

Paper Documents

If you submit paper documents when
permitted by mail or by hand delivery

(or from a commercial courier), we
accept as proof one of the following:

(1) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(2) A legibly dated U.S. Postal Service
postmark.

(3) A legibly dated shipping label,
invoice, or receipt from a commercial
courier.

proof of mailing:

(4) Other proof of mailing or delivery
acceptable to the Secretary.

If you mail your paper documents
through the U.S. Postal Service, we do
not accept either of the following as

(1) A private metered postmark.
(2) A mail receipt that is not dated by
the U.S. Postal Service.


http://www.cbfisap.ed.gov
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An institution should note that the
U.S. Postal Service does not uniformly
provide a dated postmark. Before
relying on this method, an institution
should check with its local post office.
All institutions are encouraged to use
certified or at least first-class mail.

The Department accepts hand
deliveries from you or a commercial
courier between 8:00 a.m. and 4:30:00
p.m., Washington, DC time, Monday
through Friday except Federal holidays.

Sources for Detailed Information on
These Requests

A more detailed discussion of each
request for funds or waiver is provided
in specific “Electronic
Announcements,” which are posted on
the Department’s IFAP Web site
(www.ifap.ed.gov) at least 30 days before
the established deadline date for the
specific request. Information on these
items is also found in the Federal
Student Aid Handbook which is also
posted on the Department’s IFAP Web
site.

Applicable Regulations: The
following regulations apply to these
programs:

(1) Student Assistance General
Provisions, 34 CFR part 668.

(2) General Provisions for the Federal
Perkins Loan Program, Federal Work-
Study Program, and Federal
Supplemental Educational Opportunity
Grant Program, 34 CFR part 673.

(3) Federal Perkins Loan Program, 34
CFR part 674.

(4) Federal Work-Study Programs, 34
CFR part 675.

(5) Federal Supplemental Educational
Opportunity Grant Program, 34 CFR part
676.

(6) Institutional Eligibility under the
Higher Education Act of 1965, as
amended, 34 CFR part 600.

(7) New Restrictions on Lobbying, 34
CFR part 82.

(8) Governmentwide Requirements for
Drug-Free Workplace (Financial
Assistance), 34 CFR part 84.

(9) Governmentwide Debarment and
Suspension (Nonprocurement), 34 CFR
part 85.

(10) Drug and Alcohol Abuse
Prevention, 34 CFR part 86.

FOR FURTHER INFORMATION CONTACT: Pat
Stephenson, Manager, Campus-Based
Programs, U.S. Department of
Education, Federal Student Aid, 830
First Street, NE., Union Center Plaza,
room 63C5, Washington, DC 20202—
5453. Telephone: (202) 377-3782 or via
email: pat.stephenson@ed.gov.

Accessible Format: If you use a
telecommunications device for the deaf
(TDD) or a text telephone (TTY), call the

Federal Relay Service, toll free, at 1-
800-877-8339.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed in this section.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Program Authority: 20 U.S.C. 1070b et seq.
and 1087aa et seq.; 42 U.S.C. 2751 et seq.

Dated: March 4, 2013.
James W. Runcie,
Chief Operating Officer, Federal Student Aid.
[FR Doc. 2013—-05347 Filed 3-6-13; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
[OE Docket No. EA-338-A]

Application to Export Electric Energy;
Shell Energy North America (US), L.P.

AGENCY: Office of Electricity Delivery
and Energy Reliability, DOE.

ACTION: Notice of application.

SUMMARY: Shell Energy North America
(US), L.P. (Shell Energy) has applied to
renew its authority to transmit electric
energy from the United States to Mexico
pursuant to section 202(e) of the Federal
Power Act.

DATES: Comments, protests, or motions
to intervene must be submitted on or
before April 8, 2013.

ADDRESSES: Comments, protests, or
motions to intervene should be
addressed to: Lamont Jackson, Office of
Electricity Delivery and Energy
Reliability, Mail Code: OE-20, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585-0350. Because

of delays in handling conventional mail,
it is recommended that documents be
transmitted by overnight mail, by
electronic mail to
Lamont.Jackson@hg.doe.gov, or by
facsimile to 202-586-8008.

FOR FURTHER INFORMATION CONTACT:
Lamont Jackson (Program Office) at
202-586-0808, or by email to
Lamont.Jackson@hg.doe.gov.

SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated by the
Department of Energy (DOE) pursuant to
sections 301(b) and 402(f) of the
Department of Energy Organization Act
(42 U.S.C. 7151(b), 7172(f)) and require
authorization under section 202(e) of
the Federal Power Act (16 U.S.C.
824al(e)).

On May 5, 2008, DOE issued Order
No. EA-338, which authorized Shell
Energy to transmit electric energy from
the United States to Mexico as a power
marketer for a five-year term using
existing international transmission
facilities. That authority expires on May
5,2013. On February 5, 2013, Shell
Energy filed an application with DOE
for renewal of the export authority
contained in Order No. EA-338 for an
additional five-year term.

In its application, Shell Energy states
that it does not own any electric
generating or transmission facilities nor
does the applicant have a franchised
service area. The electric energy that
Shell Energy proposes to export to
Mexico would be surplus energy
purchased from electric utilities,
Federal power marketing agencies, and
other entities within the United States.
The existing international transmission
facilities to be utilized by Shell Energy
have previously been authorized by
Presidential permits issued pursuant to
Executive Order 10485, as amended,
and are appropriate for open access
transmission by third parties.

Procedural Matters: Any person
desiring to be heard in this proceeding
should file a comment or protest to the
application at the address provided
above. Protests should be filed in
accordance with Rule 211 of the Federal
Energy Regulatory Commission’s (FERC)
Rules of Practice and Procedures (18
CFR 385.211). Any person desiring to
become a party to these proceedings
should file a motion to intervene at the
above address in accordance with FERC
Rule 214 (18 CFR 385.214). Five copies
of such comments, protests, or motions
to intervene should be sent to the
address provided above on or before the
date listed above.

Comments on the Shell Energy
application to export electric energy to
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Mexico should be clearly marked with
OE Docket No. EA-338-A. An
additional copy is to be provided
directly to both Robert Reilley and Jane
Barnett, Shell Energy North America
(US), L.P., 1000 Main, Level 12,
Houston, TX 77002. A final decision
will be made on this application after
the environmental impacts have been
evaluated pursuant to DOE’s National
Environmental Policy Act Implementing
Procedures (10 CFR part 1021) and after
a determination is made by DOE that the
proposed action will not have an
adverse impact on the sufficiency of
supply or reliability of the U.S. electric
power supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above, by accessing the
program Web site at http://energy.gov/
node/11845, or by emailing Angela Troy
at Angela. Troy@hg.doe.gov.

Issued in Washington, DC, on February 28,
2013.

Jon Worthington,

Deputy Assistant Secretary, Office of
Electricity Delivery and Energy Reliability.

[FR Doc. 2013—-05362 Filed 3—-6—13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

[OE Docket No. EA-339-A]

Application to Export Electric Energy;
Shell Energy North America (US), L.P.

AGENCY: Office of Electricity Delivery
and Energy Reliability, DOE.

ACTION: Notice of application.

SUMMARY: Shell Energy North America
(US), L.P. (Shell Energy) has applied to
renew its authority to transmit electric
energy from the United States to Canada
pursuant to section 202(e) of the Federal
Power Act.

DATES: Comments, protests, or motions
to intervene must be submitted on or
before April 8, 2013.

ADDRESSES: Comments, protests, or
motions to intervene should be
addressed to: Lamont Jackson, Office of
Electricity Delivery and Energy
Reliability, Mail Code: OE-20, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585—-0350. Because
of delays in handling conventional mail,
it is recommended that documents be
transmitted by overnight mail, by
electronic mail to
Lamont.Jackson@hgq.doe.gov, or by
facsimile to 202—-586-8008.

FOR FURTHER INFORMATION CONTACT:
Lamont Jackson (Program Office) at

202-586—0808, or by email to
Lamont.Jackson@hg.doe.gov.

SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated by the
Department of Energy (DOE) pursuant to
sections 301(b) and 402(f) of the
Department of Energy Organization Act
(42 U.S.C. 7151(b), 7172(f)) and require
authorization under section 202(e) of
the Federal Power Act (16 U.S.C.
824a(e)).

On May 5, 2008, DOE issued Order
No. EA-339, which authorized Shell
Energy to transmit electric energy from
the United States to Canada as a power
marketer for a five-year term using
existing international transmission
facilities. That authority expires on May
5, 2013. On February 5, 2013, Shell
Energy filed an application with DOE
for renewal of the export authority
contained in Order No. EA-339 for an
additional five-year term.

In its application, Shell Energy states
that it does not own any electric
generating or transmission facilities nor
does the applicant have a franchised
service area. The electric energy that
Shell Energy proposes to export to
Canada would be surplus energy
purchased from electric utilities,
Federal power marketing agencies, and
other entities within the United States.
The existing international transmission
facilities to be utilized by Shell Energy
have previously been authorized by
Presidential permits issued pursuant to
Executive Order 10485, as amended,
and are appropriate for open access
transmission by third parties.

Procedural Matters: Any person
desiring to be heard in this proceeding
should file a comment or protest to the
application at the address provided
above. Protests should be filed in
accordance with Rule 211 of the Federal
Energy Regulatory Commission’s (FERC)
Rules of Practice and Procedures (18
CFR 385.211). Any person desiring to
become a party to these proceedings
should file a motion to intervene at the
above address in accordance with FERC
Rule 214 (18 CFR 385.214). Five copies
of such comments, protests, or motions
to intervene should be sent to the
address provided above on or before the
date listed above.

Comments on the Shell Energy
application to export electric energy to
Canada should be clearly marked with
OE Docket No. EA-339-A. An
additional copy is to be provided
directly to both Robert Reilley and Jane
Barnett, Shell Energy North America
(US), L.P., 1000 Main, Level 12,
Houston, TX 77002. A final decision
will be made on this application after

the environmental impacts have been
evaluated pursuant to DOE’s National
Environmental Policy Act Implementing
Procedures (10 CFR part 1021) and after
a determination is made by DOE that the
proposed action will not have an
adverse impact on the sufficiency of
supply or reliability of the U.S. electric
power supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above, by accessing the
program Web site at http://energy.gov/
node/11845, or by emailing Angela Troy
at Angela. Troy@hg.doe.gov.

Issued in Washington, DC, on February 28,
2013.

Jon Worthington,

Deputy Assistant Secretary, Office of
Electricity Delivery and Energy Reliability.

[FR Doc. 2013-05363 Filed 3—-6—13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP12-1006—000

Applicants: Colorado Interstate Gas
Company LLC

Description: Operational Purchases
and Sales Report of Colorado Interstate
Gas Company LLC

Filed Date: 8/31/12

Accession Number: 20120831-5156

Comments Due: 5 p.m. ET 3/8/13

Docket Numbers: RP13-596—000

Applicants: Southern Natural Gas
Company, L.L.C.

Description: Fuel Retention Rates—
2013 to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5065

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-597—-000

Applicants: Millennium Pipeline
Company, LLC

Description: RAM 2013 to be effective
4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5066

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-598-000

Applicants: Elba Express Company,
L.L.C.

Description: Elba Express Pipeline
Project—Phase B Compression to be
effective 4/1/2013

Filed Date: 2/28/13


http://energy.gov/node/11845
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Accession Number: 20130228-5067
Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-599-000

Applicants: El Paso Natural Gas
Company, L.L.C.

Description: Non-Conforming OPASA
Filing to be effective 3/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5072

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-600—000

Applicants: Natural Gas Pipeline
Company of America

Description: Removal of Agreements
to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5073

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-601-000

Applicants: High Island Offshore
System, L.L.C.

Description: High Island Offshore
System, L.L.C. submits 2013 Annual
Fuel Filing for calendar year 2012
activity

Filed Date: 2/28/13

Accession Number: 20130228-5084

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-602—000

Applicants: Tallgrass Interstate Gas
Transmission, L

Description: Neg Rate Choice Ethanol
(fka Nedak) 2013—02-28 to be effective
2/28/2013

Filed Date: 2/28/13

Accession Number: 20130228-5091

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-603—000

Applicants: Guardian Pipeline, L.L.C.

Description: EPC Semi Annual
Adjustment—Spring 2013 to be effective
4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5100

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-604—000

Applicants: Viking Gas Transmission
Company

Description: LMCRA—Spring 2013 to
be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5101

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-605—000

Applicants: El Paso Natural Gas
Company, L.L.C.

Description: Willcox Lateral
Expansion Tariff Compliance Filing to
be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5116

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-606—000

Applicants: Columbia Gas
Transmission, LL.C

Description: LNG Settlement—Pro-
Forma to be effective 12/31/9998

Filed Date: 2/28/13
Accession Number: 20130228-5150
Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-607—000

Applicants: Northern Natural Gas
Company

Description: 20130228 Negotiated
Rate to be effective 3/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5157

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-608—000

Applicants: American Midstream
(Midla), LLC

Description: Midla Non-Conforming
Agreements to be effective 3/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5165

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-609—-000

Applicants: Tennessee Gas Pipeline
Company, L.L.C.

Description: Fuel Tracker 2013 to be
effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5185

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-610-000

Applicants: Rockies Express Pipeline
LLC

Description: Rockies Express Pipeline
LLC submits tariff filing per 154.204:
2013 Annual FL&U Percentage
Adjustment to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5204

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-611-000

Applicants: Transwestern Pipeline
Company, LLC

Description: 2013 TW Settlement Fuel
Filing to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5261

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-612—-000

Applicants: Dominion Cove Point
LNG, LP

Description: DCP—2013 Annual
EPCA to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5292

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-613—000

Applicants: Dominion Cove Point
LNG, LP

Description: DCP—2013 Annual Fuel
Retainage to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5297

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-614—000

Applicants: ANR Pipeline Company

Description: Marshfield Reduction
Phase IV to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5330

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-615—000

Applicants: Cheniere Creole Trail
Pipeline, L.P.

Description: Transportation Retainage
Adjustment to be effective 4/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5357

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-616—000

Applicants: Kern River Gas
Transmission Company

Description: 2013 Daggett Surcharge
to be effective 4/1/2013

Filed Date: 3/1/13

Accession Number: 20130301-5002

Comments Due: 5 p.m. ET 3/13/13

Docket Numbers: RP13—-617-000

Applicants: Columbia Gas
Transmission, LLC

Description: Firm to IPP Pooling
Modifications to be effective 4/1/2013

Filed Date: 3/1/13

Accession Number: 20130301-5027

Comments Due: 5 p.m. ET 3/13/13

Docket Numbers: RP13-618-000

Applicants: Transcontinental Gas
Pipe Line Company,

Description: Annual Electric Power
Tracker Filing effective April 1, 2013 to
be effective 4/1/2013

Filed Date: 3/1/13

Accession Number: 20130301-5038

Comments Due: 5 p.m. ET 3/13/13

Docket Numbers: RP13-619-000

Applicants: Big Sandy Pipeline, LLC

Description: Big Sandy Pipeline, LLC
submits tariff filing per 154.204:
Troublesome Creek 1009027 Negotiated
Rate to be effective 4/1/2013

Filed Date: 3/1/13

Accession Number: 20130301-5039

Comments Due: 5 p.m. ET 3/13/13

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Filings in Existing Proceedings

Docket Numbers: RP11-65-003

Applicants: Trans-Union Interstate
Pipeline, L.P.

Description: Order 587—V Compliance
Filing to Modify Tariff (2.14.13) to be
effective 12/1/2012

Filed Date: 2/14/13

Accession Number: 20130214-5054

Comments Due: 5 p.m. ET 3/5/13

Docket Numbers: RP12-955—-003
Applicants: CenterPoint Energy—
Mississippi River T
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Description: MRT Rate Case Motion
Rate Filing to be effective 3/1/2013

Filed Date: 2/28/13
Accession Number: 20130228-5103
Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP12-993-002

Applicants: Transcontinental Gas
Pipe Line Company,

Description: Compliance Filing to
Update Suspended Tariff Records in
Docket No. RP12-993 to be effective 3/
1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5346

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13—147-002

Applicants: WestGas InterState, Inc.

Description: 20130228 Compliance
Filing to be effective 12/1/2012

Filed Date: 2/28/13

Accession Number: 20130228-5366

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-588—-001

Applicants: Natural Gas Pipeline
Company of America

Description: Interstate Power
Amended Negotiated Rate Filing to be
effective 3/1/2013

Filed Date: 2/28/13

Accession Number: 20130228-5152

Comments Due: 5 p.m. ET 3/12/13

Docket Numbers: RP13-147-003

Applicants: WestGas InterState, Inc.

Description: 20130301_Compliance
Filing to be effective 12/1/2012

Filed Date: 3/1/13

Accession Number: 20130301-5003

Comments Due: 5 p.m. ET 3/13/13

Any person desiring to protest in any
the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5:00 p.m. Eastern
time on the specified comment date.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: March 1, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary
[FR Doc. 2013—-05326 Filed 3—6—13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER11-4050-001;
ER11-4027-002; ER11-4028-002.

Applicants: Cogentrix of Alamosa,
LLC, Portsmouth Genco, LLC, James
River Genco, LLC.

Description: Second Supplement to
January 14, 2013 Notice of Non-Material
Change in Status of Cogentrix of
Alamosa, LLC, et al.

Filed Date: 2/27/13.

Accession Number: 20130227-5029.

Comments Due: 5 p.m. ET 3/14/13.

Docket Numbers: ER12-2068-002.

Applicants: Blue Sky East, LLC.

Description: Notice of Change in
Status of Blue Sky East, LLC.

Filed Date: 2/28/13.

Accession Number: 20130228-5296.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13-486—001.

Applicants: PJM Interconnection,
L.L.C

Description: PJM Interconnection,
L.L.C. submits Response to the
Commission’s 1/29/2013 Letter
Requesting Additional Information to be
effective 1/31/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5324.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13-681-001.

Applicants: The Empire District
Electric Company.

Description: The Empire District
Electric Company submits Supplement
to Filing to be effective 1/1/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5340.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13-698—-001.

Applicants: Southard Energy Partners
LLC.

Description: Southard Energy
Partners, LL.C FERC Electric Tariff to be
effective 2/11/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5232.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13—-708—-001.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: 02—28-13 Appendix K
205 Rights Amendment to be effective
12/18/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5255.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13—-773—-001.

Applicants: CCI Roseton LLC.

Description: CCI Roseton LLC submits
Supplement MBR Filing to be effective
1/18/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5318.

Comments Due: 5 p.m. ET 3/14/13.

Docket Numbers: ER13—1002-000.

Applicants: Public Service Company
of New Mexico.

Description: Transmission
Construction and Interconnection
Agreement with Jicarilla Nation to be
effective 4/26/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5057.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13—1003-000.

Applicants: Pacific Gas and Electric
Company.

Description: Pacific Gas and Electric
Company submits Notices of
Termination of Service Agreement Nos.
28 and 29.

Filed Date: 2/28/13.

Accession Number: 20130228-5085.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13—1004—-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: 2013—-02—-28 Schedule 27
DAMAP to be effective 3/1/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5090.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13—-1005-000.

Applicants: PacifiCorp.

Description: DGT, UAMPS, UMPA
Revised TSOAs to be effective 5/1/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5231.

Comments Due: 5 p.m. ET 3/21/13.

Docket Numbers: ER13—1006—-000.

Applicants: Public Service Company
of Colorado.

Description: Public Service Company
of Colorado submits Notice of Power
Purchase Agreement with Colorado
Springs Utilities.

Filed Date: 2/28/13.

Accession Number: 20130228-5291.

Comments Due: 5 p.m. ET 3/21/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
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requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676

(toll free). For TTY, call (202) 502—8659.

Dated: February 28, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-05270 Filed 3—6—13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas

Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP13-587-000.

Applicants: Viking Gas Transmission
Company.

Description: Semi Annual FLRP—
Spring 2013 to be effective 4/1/2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5019.

Comments Due: 5 p.m. ET 3/11/13.

Docket Numbers: RP13-588—000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Negotiated Rate—
Interstate Power to be effective 3/1/
2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5062.

Comments Due: 5 p.m. ET 3/11/13.

Docket Numbers: RP13-589-000.

Applicants: Northwest Pipeline GP.

Description: Northwest Pipeline GP
submits tariff filing per 154.204: 2013
Summer Fuel Factor Filing to be
effective 4/1/2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5067.

Comments Due: 5 p.m. ET 3/11/13.

Docket Numbers: RP13-590—-000.

Applicants: Trailblazer Pipeline
Company LLC.

Description: Trailblazer Pipeline
Company LLC submits tariff filing per
154.204: Housekeeping to incorporate
gas quality into Baseline to be effective
3/1/2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5068.

Comments Due: 5 p.m. ET 3/11/13.

Docket Numbers: RP13-591-000.

Applicants: ANR Pipeline Company.

Description: Fuel Filing 2013 to be
effective 4/1/2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5092.

Comments Due: 5 p.m. ET 3/11/13.

Docket Numbers: RP13-592—-000.

Applicants: Transcontinental Gas
Pipe Line Company.

Description: Negotiated Rates—
Eminence Enhancement—Revise
Contract Quantities to be effective 2/28/
2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5102.

Comments Due: 5 p.m. ET 3/11/13.

Docket Numbers: RP13-593-000.

Applicants: Southern Star Central Gas
Pipeline, Inc.

Description: Imbalance Resolution
2013 to be effective 4/1/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5045.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: RP13-594—000.

Applicants: Dominion Transmission,
Inc.

Description: DTI—February 28, 2013
Negotiated Rate Agreements to be
effective 3/1/2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5046.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: RP13-595-000.

Applicants: Gulf South Pipeline
Company, LP.

Description: Gulf South Pipeline
Company, LP submits tariff filing per
154.204: Amendment to Neg Rate Agmt
(Sequent 34693—14) to be effective 2/28/
2013.

Filed Date: 2/28/13.

Accession Number: 20130228-5053.

Comments Due: 5 p.m. ET 3/12/13.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Filings in Existing Proceedings

Docket Numbers: RP13-47-002.

Applicants: WBI Energy
Transmission, Inc.

Description: NAESB 2.0 Compliance
Filing Regarding Removal of EDI/EDM
Suspension to be effective 2/27/2013.

Filed Date: 2/27/13.

Accession Number: 20130227-5021.

Comments Due: 5 p.m. ET 3/11/13.

Any person desiring to protest in any
the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5:00 p.m. Eastern
time on the specified comment date.

The filings are accessible in the
Commission’s eLibrary system by

clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: February 28, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013—-05271 Filed 3-6—13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTME