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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

2 CFR Part 1880
RIN 2700-AD81

Commercial Acquisition; Extension of
Suspension and Debarment
Exclusions, Grants and Cooperative
Agreements

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: NASA has adopted as final,
with no change, a proposed rule to
extend coverage of non-procurement
suspension and debarment to all tiers of
procurement and non-procurement
actions under all grants and cooperative
agreements. The revisions herein are
part of NASA’s retrospective plan under
EO 13563 completed in August 2011.
NASA’s full plan can be accessed at:
http://www.nasa.gov/pdf/581545main
Final % 20Plan % 20for% 20
Retrospective0% 20Analysis

%200f% 20Existing% 20Regulations.pdf.
DATES: Effective Date: March 29, 2013.
FOR FURTHER INFORMATION CONTACT:
Leigh Pomponio, NASA, Office of
Procurement, Contract Management
Division (Suite 5G84); (202) 358—0592;
email: leigh.pomponio@nasa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

On August 31, 2005 (70 FR 51865),
the Office of Management and Budget
promulgated guidelines to Federal
agencies on the governmentwide
debarment and suspension system for
nonprocurement programs. The OMB
guidance to Federal Agencies was
amended on November 15, 2006 (71
FRN 664320). These two notices
resulted in the governmentwide
regulation at 2 CFR part 180.
Specifically, at § 180.220(c), OMB

offered Federal agencies flow down
options for application of
nonprocurement suspension and
debarment regulations to procurement
actions under covered transactions.
OMB permitted Agencies to flow down
requirements to just the first-tier or to
all lower-tier participants.

On April 20, 2007, NASA
promulgated a final rule (72 FR 19783)
which established a new Part 1880 in
Title 2 of the Code of Federal
Regulations (CFR) on nonprocurement
debarment and suspension. This rule
implemented and supplemented the
Office of Management and Budget’s
(OMB) guidance provided at 2 CFR part
180. It included agency-specific
regulations related to nonprocurement
suspension and debarment. At the time
of that action, NASA elected to limit the
flow down of nonprocurement
suspension and debarment applicability
to only first-tier procurement contacts
thereunder. However, NASA has since
reconsidered its position on flow down
and this final rule revises 2 CFR
1880.220 to apply to all participants at
all tiers, and to procurement and non-
procurement actions at any dollar
amount, under Agency grants and
cooperative agreements. NASA will not
permit any subawards to individuals or
entities that are listed on the Excluded
Parties List Service (EPLS).

To extend the suspension and
debarment exclusions, NASA published
a proposed rule on October 29, 2012.
The due date for public comments in
response to the proposed rule was
December 28, 2012. NASA did not
receive any comments.

B. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866.
This rule is not a major rule under 5
U.S.C. 804.

C. Regulatory Flexibility Act

NASA certifies that this rule will not
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.
Small entities are already required to
check the Excluded Parties List System
(EPLS) prior to making first-tier,
procurement subawards under a grant or
cooperative agreement. They will now
be required to ensure that none of their
potential subrecipients are on the EPLS.
The EPLS is an easy-to-access and easy-
to-use on-line resource.

D. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 104-13) is not applicable because the
changes do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et

seq.
List of Subjects in 2 CFR Part 1880

Government procurement; Federal
Grant program.

Ronald A. Poussard,

Acting Assistant Administrator for
Procurement.

Accordingly, 2 CFR part 1880 is
amended as follows:

PART 1880—NONPROCUREMENT
DEBARMENT AND SUSPENSION

m 1. The authority citation for part 1880
continues to read as follows:

Authority: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp.,
p- 189; E.O. 12689, 3 CFR, 1989 Comp., p.
235; 42 U.S.C. 2473(c)(1). 2

m 2. Section 1880.220 is revised to read
as follows:

§1880.220 What contracts and
subcontracts, in addition to those listed in
2 CFR 180.220, are covered transactions?

NASA extends coverage of
nonprocurement suspension and
debarment requirements beyond first-
tier procurement contracts under a
covered nonprocurement action, to all
lower tier subcontracts, at all dollar
values, consistent with OMB guidance
at 2 CFR 180.220(c) and the figure in the
appendix at 2 CFR part 180. NASA does
not permit subcontracting to suspended
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or debarred entities at any tier, at any
dollar amount.

[FR Doc. 2013—-04569 Filed 2—26—-13; 8:45 am|
BILLING CODE 7510-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 703
RIN 3133—-AE06

Investment and Deposit Activities

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: The NCUA Board (Board) is
amending its investment regulation to
allow federal credit unions (FCUs) to
purchase Treasury Inflation Protected
Securities (TIPS). This final rule adds
TIPS to the list of permissible
investments for FCUs in part 703. TIPS
will provide FCUs with an additional
investment portfolio risk management
tool that can be useful in an inflationary
economic environment.

DATES: The final rule is effective on
March 29, 2013.

FOR FURTHER INFORMATION CONTACT: ]ohn
H. Brolin, Staff Attorney, or Frank
Kressman, Associate General Counsel,
Office of General Counsel, at 1775 Duke
Street, Alexandria, VA 22314 or
telephone: (703) 518—6438; or J]. Owen
Cole, Jr., Director, Division of Capital
Markets, Office of Examination and
Insurance, at the above address or
telephone: (703) 518-6360.

SUPPLEMENTARY INFORMATION:

I. Background

1I. September 2012 Proposal
II. Final Rule

IV. Regulatory Procedures

I. Background

TIPS are securities issued by the U.S.
Department of the Treasury, Bureau of
Public Debt, and are readily available to
investors. TIPS differ from other
securities by providing protection
against inflation. The principal amount
of TIPS increases with inflation and
decreases with deflation, as measured
by the Bureau of Labor Statistic’s
Consumer Price Index (CPI). When TIPS
mature, holders are paid the adjusted
principal or original principal,
whichever is greater. TIPS pay interest
twice a year at a fixed rate. The rate is
applied to the adjusted principal, so,
like the principal, interest payments rise
with inflation and fall with deflation. In
a deflationary period, it is possible to
experience a contractual decline in the

principal balance, which is not an event
of default.1

TIPS are currently a prohibited
investment under part 703 because they
reprice their value in response to
changes in the CPI, and the CPI is a
prohibited index for variable rate
instruments. Under § 703.14(a), an FCU
is permitted to invest in a variable rate
instrument as long as the rate is tied to
a domestic interest rate.2 The purpose of
this provision is to reduce the basis risk
between the interest earned on assets
and the dividends paid on shares.?
Generally, deposit/share rates for
financial institutions, including credit
unions, are responsive to market interest
rates. As market rates change, so do the
deposit/share rates. Thus, if an FCU
invests in a variable rate instrument
with an index tied to market rates, the
spread between the asset’s income
stream and the share dividends paid
should remain relatively constant. This
protects the FCU’s earnings in times of
rate volatility, especially in periods of
rising rates. However, there is not
always a perfect correlation between
market interest rates and deposit/share
rates. This can result in greater volatility
for an FCU if it does not take action to
manage this basis risk.

II. September 2012 Proposal

A. Summary of the September 2012
Proposal

The Board issued a proposed rule in
September 2012 to amend § 703.14(a) to
add TIPS to the list of permissible
investments for FCUs in part 703.4 The
Board issued the proposal after research
and analysis demonstrated that TIPS
would be a valuable risk management
tool for FCUs. In addition to analyzing
the nature and performance of TIPS in
the marketplace, NCUA also monitored
FCU usage of TIPS through a long-term
investment pilot program. The results of
the pilot program are consistent with
the Board’s research demonstrating that
TIPS are an appropriate investment for

1To learn more about TIPS, see the U.S.
Department of the Treasury, Bureau of Public Debt
Web site at: http://www.treasurvdirect.gov/indiv/
research/indepth/tips/res_tips.htm.

212 CFR 703.14(a) states that an FCU may invest
in a variable rate investment, as long as the index
is tied to domestic interest rates and not, for
example, to foreign currencies, foreign interest
rates, or domestic or foreign commodity prices,
equity prices, or inflation rates. For purposes of part
703, the U.S. dollar-denominated London Interbank
Offered Rate (LIBOR) is a domestic interest rate.

3 Basis risk is a common form of risk incurred by
financial institutions, including credit unions. Basis
risk is the variability between two or more indices
(e.g., equity barometers such as the S&P 500 and
interest rate indices such as the 1 year Treasury
rate) that serve as benchmarks for valuing financial
institution assets and liabilities.

477 FR 59144 (Sept. 26, 2012).

FCUs and can be a valuable portfolio
management tool when there are
inflationary risks in the economy.

B. Summary of Comments on the
September 2012 Proposal

The NCUA received eight comment
letters on the September 2012 proposal:
two from FCU trade associations and six
from state credit union leagues. The
Board has considered these comments
in adopting this final rule.

All of the commenters agreed that the
authority to invest in TIPS will help
FCUs manage inflation risk. Several
commenters noted that TIPS are
guaranteed by the U.S. Government, and
the benefits to TIPS investors are widely
recognized. One state credit union
league noted that certain state-chartered
institutions already have the authority
to invest in TIPS, which they argued
demonstrates that such securities can be
utilized safely. Moreover, several
commenters noted that FCUs now have
greater access to advanced asset-liability
management tools that can help identify
and measure basis risk.

In addition to supporting the
proposal, several commenters also made
other recommendations that were
outside the scope of the proposal. In
general, the commenters asked the
Board to take additional steps in the
future to provide increased flexibility
and additional investment powers to
FCUs. Several commenters also urged
NCUA to work closely with state
regulators to facilitate the ability of
well-managed state credit unions to
invest in TIPS, where permissible under
state law.

III. Final Rule
A. Why is the board adopting this rule?

As discussed, the Board is adopting
this final rule to provide FCUs with an
additional investment portfolio risk
management tool that can be useful in
an inflationary economic environment.

Historically, the Board has prohibited
FCUs from investing in variable rate
instruments tied to non-domestic rate
indices, such as TIPS, because of the
basis risk for FCUs. The Board remains
concerned about basis risk. However,
the Board generally agrees with
commenters who noted that FCUs now
have greater access to advanced asset-
liability management tools that can
identify and measure basis risk, and are,
therefore, better equipped to manage the
risks associated with investing in TIPS.
Moreover, the Board agrees with
commenters that allowing FCUs to hold
TIPs in their investment portfolios adds
no credit risk and allows them the
option of minimizing the need for


http://www.treasurydirect.gov/indiv/research/indepth/tips/res_tips.htm
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accurate inflation forecasting as a way to
maintain the real value of their
investment portfolios. Accordingly, the
Board is adopting the September 2012
proposal without substantive change.
However, the Board has amended the
language of the section slightly to better
incorporate the amendment into the
existing language of the rule.

B. Does this rule impose any new
regulatory burdens on FCUs?

While the Board believes the
authority to invest in TIPS can be a
valuable part of an effective risk
management program for those FCUs
that understand the risks, TIPS may not
be appropriate for all FCUs. As with any
investment, the decision to purchase
TIPS should be based on sound due
diligence and a demonstrated
effectiveness in managing risk.
However, other than the due diligence
and risk management requirements
already required by NCUA for
investments under § 703.14(a), this final
rule does not impose any new TIPS-
specific due diligence or risk
management requirements on FCUs.

This final rule authorizes FCUs to
purchase TIPS only. Other similar
securities based on inflation indices
currently available or available in the
future that are not issued by the United
States Treasury Department are not
authorized by this rule. While several
commenters requested the Board
provide increased flexibility and
additional investment powers to
qualified FCUs, such requests are
outside the scope of this rulemaking and
will be considered separately by the
Board.

C. What happens to the TIPS pilot
program?

The TIPS pilot program will be
terminated as of the effective date of this
final rule.

IV. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small entities (primarily
those under $50 million in assets). This
final rule extends regulatory relief while
maintaining existing safety and
soundness standards. NCUA has
determined this final rule will not have
a significant economic impact on a
substantial number of small credit
unions.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which

an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden.® For
purposes of the PRA, a paperwork
burden may take the form of either a
reporting or a recordkeeping
requirement, both referred to as
information collections. As noted above,
this final rule extends regulatory relief
while maintaining existing safety and
soundness standards. NCUA has
determined that the requirements of this
rule do not increase the paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. NCUA, an
independent regulatory agency as
defined in 44 U.S.C. 3502(5), voluntarily
complies with the executive order to
adhere to fundamental federalism
principles. This final rule will not have
a substantial direct effect on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The rule only
adds to the list of permissible
investments for FCUs. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

Assessment of Federal Regulations and
Policies on Families

NCUA has determined that this final
rule will not affect family well-being
within the meaning of Section 654 of
the Treasury and General Government
Appropriations Act, 1999.6

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 7
(SBREFA) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act.8 The
Office of Management and Budget has
determined that the final rule is not a
“major rule” for purposes of SBREFA.

List of Subjects in 12 CFR Part 703
Credit unions, Investments.

544 U.S.C. 3507(d); 5 CFR part 1320.

6 Public Law 105-277, 112 Stat. 2681 (1998).
7Public Law 104-121, 110 Stat. 857 (1996).
85 U.S.C. 551.

By the National Credit Union
Administration Board on February 21, 2013.
Mary Rupp,

Secretary of the Board.

For the reasons discussed above, the
Board amends 12 CFR part 703 as
follows:

PART 703—INVESTMENT AND
DEPOSIT ACTIVITES

m 1. The authority citation for part 703
continues to read as follows:

Authority: 12 U.S.C. 1757(7), 1757(8),
1757(15).

m 2. Revise § 703.14(a) toread as
follows:

§703.14 Permissible investments.

(a) Variable rate investment. A federal
credit union may invest in a variable
rate investment, as long as the index is
tied to domestic interest rates. Except in
the case of Treasury Inflation Protected
Securities, the variable rate investment
cannot, for example, be tied to foreign
currencies, foreign interest rates,
domestic or foreign commodity prices,
equity prices, or inflation rates. For
purposes of this part, the U.S. dollar-
denominated London Interbank Offered
Rate (LIBOR) is a domestic interest rate.
* * * * *

[FR Doc. 2013-04619 Filed 2—26—13; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM12-12-000; Order No. 775]

Regional Reliability Standard PRC—-
006—NPCC-1—Automatic
Underfrequency Load Shedding

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: Under section 215 of the
Federal Power Act (FPA), the Federal
Energy Regulatory Commission
(Commission) approves regional
Reliability Standard PRC-006—-NPCC—-1
(Automatic Underfrequency Load
Shedding), submitted to the
Commission for approval by the North
American Electric Reliability
Corporation (NERC). Regional
Reliability Standard PRC-006—-NPCC—-1
applies to generator owners, planning
coordinators, distribution providers,
and transmission owners in the
Northeast Power Coordinating Council
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Region. Regional Reliability Standard
PRC-006—-NPCC-1 is designed to ensure
the development of an effective
automatic underfrequency load
shedding (UFLS) program to preserve
the security and integrity of the Bulk-
Power System during declining system
frequency events, in coordination with
the NERC continent-wide UFLS
Reliability Standard PRC-006—1. The
Commission approves the related
violation risk factors, violation severity
levels, implementation plan, and
effective dates proposed by NERC.

DATES: Effective Date: This rule will
become effective April 29, 2013.

FOR FURTHER INFORMATION CONTACT:

Enakpodia Agbedia (Technical
Information), Office of Electric
Reliability, Division of Reliability
Standards, Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, Telephone:
(202) 502-6750, Enakpodia.Agbedia@

Zerc.gov.

Matthew Vlissides (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC
20426, Telephone: (202) 502-8408,
Matthew.Vlissides@ferc.gov.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Philip D. Moeller, John R.
Norris, Cheryl A. LaFleur, and Tony T.
Clark.

Final Rule
Issued February 21, 2013

1. Under section 215 of the Federal
Power Act (FPA),! the Commission
approves regional Reliability Standard
PRC-006-NPCC—-1 (Automatic
Underfrequency Load Shedding). The
Commission also approves the related
violation risk factors (VRFs), violation
severity levels (VSLs), implementation
plan, and effective dates proposed by
the North American Electric Reliability
Corporation (NERC). NERC submitted
regional Reliability Standard PRC-006—
NPCC-1 to the Commission for
approval. The regional Reliability
Standard applies to generator owners,
planning coordinators, distribution
providers, and transmission owners in
the Northeast Power Coordinating
Council (NPCC) Region and is designed
to ensure the development of an
effective automatic underfrequency load
shedding (UFLS) program to preserve
the security and integrity of the Bulk-
Power System during declining system
frequency events, in coordination with

116 U.S.C. 8240 (2006).

NERC’s continent-wide UFLS Reliability

Standard PRC-006-1.
I. Background

A. Mandatory Reliability Standards

2. Section 215 of the FPA requires a
Commission-certified Electric
Reliability Organization (ERO) to
develop mandatory and enforceable
Reliability Standards that are subject to
Commission review and approval. Once
approved, the Reliability Standards may
be enforced by NERC (the Commission-
certified ERO), subject to Commission
oversight, or by the Commission
independently.2

3. A Regional Entity may develop a
Reliability Standard for Commission
approval to be effective in that region
only.3 In Order No. 672, the
Commission stated that:

As a general matter, we will accept the
following two types of regional differences,
provided they are otherwise just, reasonable,
not unduly discriminatory or preferential and
in the public interest, as required under the
statute: (1) a regional difference that is more
stringent than the continent-wide Reliability
Standard, including a regional difference that
addresses matters that the continent-wide
Reliability Standard does not; and (2) a
regional Reliability Standard that is
necessitated by a physical difference in the
Bulk-Power System.*

4. On April 19, 2007, the Commission
accepted delegation agreements between
NERC and each of the eight Regional
Entities.5 In the order, the Commission
accepted NPCC as a Regional Entity.

5. NERC’s Commission-approved and
currently-effective Reliability Standard
PRC-006-1 establishes continent-wide
design and documentation requirements
for UFLS programs that arrest declining
frequency and assist recovery of
frequency following system events
leading to frequency degradation.

B. NERC Petition

6. On May 4, 2012, NERC petitioned
the Commission to approve regional
Reliability Standard PRC-006-NPCC-1
and the related violation risk factors,
violation severity levels, effective dates,
and implementation plan.® On August

216 U.S.C. 8240(e) (2006).

316 U.S.C. 8240(e)(4). A Regional Entity is an
entity approved by the Commission to enforce
Reliability Standards under delegated authority
from the ERO. See 16 U.S.C. 8240(a)(7) and (e)(4).

4 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. 131,204, at P 291 (2006), order on
reh’g, Order No. 672—A, FERC Stats. & Regs.
31,212 (2006).

5 North American Electric Reliability Corp., 119
FERC {61,060 (2007), order on reh’g, 120 FERC
161,260 (2007).

6 Regional Reliability Standard PRC-006-NPCC—
1 is available on the Commission’s eLibrary

3, 2012, NERC filed an errata regarding
the proposed implementation plan.
NERC stated that regional Reliability
Standard PRC-006—NPCC-1 is based on
the program characteristics defined
within NPCC Directory #12
Underfrequency Load Shedding
Program Requirements (NPCC Directory
#12), which contains the criteria that
govern the NPCC Automatic UFLS
program that have been in place since
June 26, 2009.7 According to NERC,
regional Reliability Standard PRC-006—
NPCC-1 will achieve a coordinated,
comprehensive UFLS region-wide
consistent program within the NPCC
Region and provides the regional
requirements necessary to achieve and
facilitate the broader program
characteristics contained in the
requirements of the NERC Reliability
Standard PRC-006-1.8 NERC stated that
the regional Reliability Standard adds
specificity not contained in NERC
Reliability Standard PRC-006-1 and is
designed to work in conjunction with
and augment Reliability Standard PRG—
006—1 by mitigating the consequences of
an underfrequency event, while
accommodating differences in system
transmission and distribution topology
among NPCC planning coordinators due
to historical design criteria, makeup of
load demands, and generation
resources.? NERC further stated that
regional Reliability Standard PRC-006—
NPCC-1 facilitates uniformity and
compliance, and clearly delineates what
the applicable entities’ requirements are
within the NPCC Region to achieve a
robust, reliable and effective UFLS
program.10

7. In the petition, NERC proposed
violation risk factors and violation
severity levels for each requirement of
the regional Reliability Standard, an
implementation plan, and effective
dates. NERC stated that these proposals
were developed and reviewed for
consistency with NERC and
Commission guidelines. NERC proposed
two effective dates for the regional
Reliability Standard. NERC stated that
Requirements R1 through R7 would
become effective on the first day of the
first calendar quarter following
applicable regulatory approval but no
earlier than January 1, 2016. For
Requirements R8 through R23, NERC
stated that they will become effective
the first day of the first calendar quarter

document retrieval system in Docket No. RM12-12—
000 and on the NERC Web site, www.nerc.com.
7NERC Petition at 11.
8 ]d. at 29-30.
9Id.
10 Id. at 30.
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two years following applicable
regulatory approval.

C. Notice of Proposed Rulemaking

8. On September 20, 2012, the
Commission issued a Notice of
Proposed Rulemaking (NOPR)
proposing to approve regional
Reliability Standard PRC-006—NPCC-1
as just, reasonable, not unduly
discriminatory or preferential, and in
the public interest.1? The Commission
proposed to approve regional Reliability
Standard PRC-006—NPCC-1 because it
is designed to operate in conjunction
with the NERC continent-wide UFLS
Reliability Standard PRC-006—1 by
mitigating the consequences of
underfrequency events, while
accommodating differences in system
transmission and distribution topology
among NPCC planning coordinators due
to historical design criteria, makeup of
load demands, and generation
resources. The NOPR determined that
the regional Reliability Standard
includes requirements that are not
found in the corresponding NERC
Reliability Standard PRC-006—1 and
that are more stringent than Reliability
Standard PRC-006-1.

9. While proposing to approve
regional Reliability Standard PRC-006—
NPCC-1, the NOPR sought comment on
two issues: (1) The technical basis for
the 57.8 Hz maximum tripping limit for
existing nuclear units established in
Requirement R19; and (2) the time-
frame for actions that result in changes
to the NPCC UFLS program.

10. In response to the NOPR, initial
comments were filed by NERC, NPCC,
New York Independent System Operator
(NYISO), PSEG Companies (PSEG),12
and Dominion Resources Services, Inc.
(Dominion).13 NERC and NPCC filed
reply comments.

II. Discussion

11. Pursuant to FPA section 215(d)(2),
we approve regional Reliability
Standard PRC-006—-NPCC-1 as just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest. Regional Reliability Standard
PRC-006—NPCC-1 is designed to

11 Regional Reliability Standard PRC-006-NPCC-
1—Automatic Underfrequency Load Shedding,
Notice of Proposed Rulemaking, 77 FR 59,151
(September 26, 2012), FERC Stats. & Regs. 132,691
(2012).

12PSEG is comprised of PSEG Power LLC and
PSEG Energy Resources & Trade LLC.

13Dominion filed comments on behalf of Virginia
Electric and Power Company, Dominion Energy
Kewaunee, Inc., Dominion Nuclear Connecticut,
Inc., Dominion Energy Brayton Point, LLC,
Dominion Energy Manchester Street, Inc., Elwood
Energy, LLC, Kincaid Generation, LLC, and Fairless
Energy, LLC.

operate in conjunction with the NERC
continent-wide UFLS Reliability
Standard PRC-006—1 by mitigating the
consequences of underfrequency events,
while accommodating differences in
system transmission and distribution
topology among NPCC planning
coordinators. Regional Reliability
Standard PRC-006—NPCC-1 includes
requirements that are not found in the
corresponding NERC Reliability
Standard PRC-006—-1 and that are more
stringent than Reliability Standard PRC—
006—1 while accommodating differences
in system transmission and distribution
topology among NPCC planning
coordinators due to historical design
criteria, makeup of load demands, and
generation resources.

12. We address below the following
issues raised in the NOPR and/or
comments: (A) Requirement R19—
nuclear generating plants; (B) Time-
frame for completion of actions; (C)
Compensatory load shedding
requirements; and (D) violation risk
factors and violations severity levels.

A. PRC-006-NPCC-1, Requirement R19

13. In the NOPR, the Commission
sought comments on the technical basis
for the 57.8 Hz maximum tripping limit
for existing nuclear units established in
Requirement R19. The NOPR observed
that Requirement R19 provides that:
R19 Each Generator Owner of existing

nuclear generating plants with units
that have underfrequency relay
threshold settings above the Eastern
Interconnection generator tripping
curve in Figure 1, based on their
licensing design basis, shall:
[Violation Risk Factor: High] [Time
Horizon: Long Term Planning]

19.1 Set the underfrequency
protection to operate at as low a
frequency as possible in accordance
with the plant design licensing
limitations but not greater than 57.8
Hz.

19.2 Set the frequency trip setting
upper tolerance to no greater than +
0.1 Hz.

19.3 Transmit the initial frequency
trip setting and any changes to the
setting and the technical basis for
the settings to the Planning
Coordinator.

14. The NOPR stated that the NERC
petition did not explain the technical
basis for establishing 57.8 Hz as the
maximum frequency at which existing
nuclear units may trip pursuant to
Requirement R19.1, other than to state
that the regional Reliability Standard
was based on the work of an NPCC
working group.'# The NOPR stated that

14 NERC Petition at 11.

the NERC petition and its attachments
did not provide any information as to
how the 57.8 Hz limit was developed.
The NOPR sought comment from NPCC,
NERC, and other interested entities
explaining the technical basis for the
57.8 Hz limit established in
Requirement R19.1.

Comments

15. NPCC states that its UFLS program
is designed to arrest frequency decline
at or above 58.0 Hz while incorporating
the performance characteristics of
regional generation. In determining the
57.8 Hz limit for existing nuclear units
within the NPCC Region, NPCC states
that it “considered the minimum
program frequency of 58.0 Hz, the
existing maximum trip settings of the
nuclear units (gathered through surveys)
within NPCC’s footprint, system
response, and credible islands as
determined by the NPCC Planning
Coordinators.” 1> NPCC states that a
maximum frequency threshold trip
setting of 57.8 Hz for existing nuclear
units provides a “margin of 0.2 Hz
above the highest frequency at which
[the nuclear units in NPCC’s footprint]
are expected to be tripped by low
coolant flow or under frequency
protection and yields acceptable system
performance with minimum changes
required to the nuclear units.” 16 NPCC
adds that it considered 0.2 Hz to be a
conservative margin and was developed
in consideration of the typical relay drift
tolerance of £ 0.1 Hz,1” which ensures
the units do not trip above 58.0 Hz.
NPCC states that if existing nuclear
units adhere to the 57.8 Hz maximum
tripping limit requirement, “islands
with a 25% generation deficiency are
able to survive, maintain automatic
UFLS program requirements, and the
program will achieve satisfactory system
performance.” 18

16. NERC states that it supports the
comments submitted by NPCC regarding
the technical basis for the 57.8 Hz limit.
NERC also states that the requirements
in regional Reliability Standard PRC—
006—-NPCC-1 are consistent with the
continent-wide UFLS Reliability
Standard PRC-006—1.19

15 NPCC Initial Comments at 4.

16]d. at 5.

17 NPCC states that a relay setting of 57.8 Hz with
a typical relay drift tolerance of £ 0.1 Hz would
result in actual trip bandwidth of between 57.9 Hz
and 57.7 Hz.

18]d.

19NYISO supports approval of regional
Reliability Standard PRC-006-NPCC—1 without
modification. NYISO Comments at 2.



13216 Federal Register/Vol. 78,

No. 39/Wednesday, February 27, 2013/Rules and Regulations

Commission Determination

17. The Commission finds that NPCC
has provided an adequate technical
basis for the 57.8 Hz maximum
frequency threshold trip setting for
existing nuclear units, as set forth in
Requirement R19. As explained by
NPCC, a maximum frequency threshold
trip setting of 57.8 Hz for existing
nuclear units provides a margin of 0.2
Hz above the highest frequency at which
the nuclear units in NPCC’s footprint
are expected to trip by low coolant flow
or underfrequency protection.
Adherence to the 57.8 Hz limit should
also result in islands with a 25%
generation deficiency being able to
survive and maintain automatic UFLS
program requirements.

B. Time-Frame for Completion of
Actions

18. In the NOPR, the Commission
sought comments on the time-frames for
actions that result in changes to the
NPCC UFLS program. The NOPR
observed that NERC’s Reliability
Standard PRC-006-1, Requirement R3,
requires the planning coordinator to set
the schedule for distribution providers
and transmission owners to implement
the UFLS program and that regional
Reliability Standard PRC-006—-NPCC-1,
Requirements R5, R16.2, and R19.3,
require distribution providers,
transmission owners, and generator
owners to provide, inform, and transmit
exceptions to the UFLS program and
justifications for the exceptions to the
planning coordinator. The NOPR stated
that these Requirements in regional
Reliability Standard PRC-006—-NPCC-1
do not specify a time-frame for the
completion of these actions. The NOPR
indicated that Requirements R5, R16.2,
and R19.3 address actions that can
result in changes to the UFLS program
and should occur before the UFLS
program is implemented, thus making it
necessary for entities to provide the
required information to the planning
coordinator within a specified period of
time. The NOPR further observed that
other Requirements in regional
Reliability Standard PRC-006—NPCC-1
require actions of distribution providers,
transmission owners, and generator
owners that should occur before the
UFLS program is implemented and that
those actions include specific time-
frames for completion.2® The NOPR
sought comment on whether
Requirements R5, R16.2, and R19.3
should also specify time-frames for
completion of the required actions and,

20 See, e.g., Requirements R11, R14, and R23 of
proposed regional Reliability Standard PRC-006—
NPCC-1.

if so, the appropriate time-frames for
each.

Comments

19. NPCC states that Requirement R5
addresses a limited set of non-
conforming circumstances and places
the burden on entities to demonstrate
that such non-conforming
circumstances do not degrade the
overall performance of the UFLS
program. NPCC states that the absence
of time-frames for completion of the
required actions in Requirement R5
means that responsible entities are
required to notify the NPCC planning
coordinator “upon identification of any
non-conformance with Requirement
R5.”721 NPCC states that this is the
current practice with respect to
applicable entities. NPCC states that
providing a time-frame would “result in
delays of the transmittal of critical
information to the Planning Coordinator
which could potentially impact UFLS
system performance.” 22

20. NPCC states that Requirement R16
addresses an existing class of non-
nuclear units that “trip above the
threshold curve for setting
underfrequency trip protection for
generators and which already provide
compensatory load shedding in
accordance with existing
procedures.” 23 NPCC states that
“Planning Coordinators within NPCC
have information for the class of
existing units for R16, with
underfrequency protection set to trip
above the curve in Figure 1, [and thus]
assigning time-frames is of no benefit to
the program.” 2¢ NPCC states, however,
that Requirement R16.2 also requires
changes to underfrequency settings,
along with the technical basis for those
settings from generators in this class of
units, to be transmitted to the planning
coordinator. NPCC maintains that “[i]t
is the expectation that in the absence of
a time-frame,” in Requirement R16.2
those entities, “immediately upon
identification of such a change,” would
notify the Planning Coordinator.2°

21. NPCC states that Requirement
R19.3, similar to the requirements
regarding non-nuclear units in
Requirement R16.2, requires responsible
entities to provide planning
coordinators with the current operating
parameters of an existing class of
nuclear units that trip above the
threshold curve for setting
underfrequency trip protection for

21 NPCC Initial Comments at 7.
22[d.

23]1d.

24[d. at 7-8.

251d. at 8.

generators units. NPCC further states
that like Requirement R16.2,
Requirement 19.3 requires responsible
entities to transmit changes to the
underfrequency settings to the planning
coordinator. NPCC maintains that, in
the absence of time-frames, responsible
entities must notify the planning
coordinator “immediately upon
identification of such change.” 26

22. NPCC also states that there is a
limited number of existing nuclear and
non-nuclear units that trip above the
curve in Figure 1. NPCC notes that
Requirement R15 requires that all new
units conform to the curve in Figure 1.
According to NPCC, the number of units
that must comply with Requirement R16
and Requirement R19 is limited to the
existing set of units described above and
thus the inclusions of time-frames is
unnecessary.

23. NERC states that it supports the
comments submitted by NPCC on this
issue.

Commission Determination

24. The Commission finds that NPCC
has provided adequate justification for
not including specific time-frames in
Requirements R5, R16.2, and R19.3.
NPCC states that these Requirements
apply to a limited number of existing
nuclear and non-nuclear units whose
performance characteristics are already
incorporated in the regional UFLS
program, and that planning coordinators
within NPCC have the existing technical
parameters necessary to incorporate
existing unit attributes and
compensatory load shedding
information into their assessment. NPCC
further states that the absence of specific
time-frames in these Requirements
means that responsible entities must
immediately notify planning
coordinators upon identification of any
non-conformance or changes to
underfrequency settings pursuant to
these Requirements. The Commission
determines that this satisfies the
concern raised in the NOPR.

C. Compensatory Load Shedding
Requirements

25. Reliability Standard PRC-006—
NPCC-1, Requirements R3, R16 and
R18, address compensatory load
shedding.27 In particular, Requirement
R16.3 requires generator owners of
existing non-nuclear units that have
non-conforming underfrequency

26 Id.

27 Compensatory load shedding is automatic
shedding of load adequate to compensate for the
loss of a generator due to the generator tripping
early (i.e., because the generator has
underfrequency protection set to trip above the
curve in Figure 1).
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protection set points to, among other
things, “[h]ave compensatory load
shedding, as provided by a Distribution
Provider or Transmission Owner that is
adequate to compensate for the loss of
their generator due to early tripping.”
Requirement R18 requires that “[e]ach
Generator Owner, Distribution Provider
or Transmission Owner within the
Planning Coordinator area of ISO-NE or
the New York ISO shall apply the
criteria described in Attachment B to
determine the compensatory load
shedding that is required in
Requirement R16.3 for generating units
in its respective NPCC area.”
Attachment B, Section 2.5, provides that
the “amount of compensatory load
shedding shall be equivalent (+5%) to
the average net generator megawatt
output for the prior two calendar years,
as specified by the Planning
Coordinator, plus expected station loads
to be transferred to the system upon loss
of the facility.”

Comments

26. Dominion states that there are
technical difficulties associated with
Requirements R16.3 and R18. Dominion
states that shedding additional load
equivalent to a non-conforming
generator would be extremely difficult
to design and coordinate and that the
design would have to account for the
real-time status and output of the
generator. Dominion also states that
Requirements R16.3 and R18 are
unreasonable because they require non-
conforming generators to procure
compensatory load shedding service for
which Dominion has found no willing
provider. Dominion maintains that, as a
result, the regional Reliability Standard
cannot be practically implemented and
may have an adverse impact on the
Bulk-Power System. Dominion further
states that NPCC’s assertion that
generators in NPCC are already
following these procedures as part of
NPCC Directory #12 is misleading
because only NPCC Full Members are
required to follow the existing criteria.
Dominion maintains that the regional
Reliability Standard will impact a
number of generators that are not NPCC
Full Members. In addition, Dominion
observes that several entities raised
concerns with the compensatory load
shedding provisions during the regional
Reliability Standard drafting process.
Dominion also maintains that Order No.
763,28 in which the Commission
approved the continent-wide NERC

28 Automatic Underfrequency Load Shedding and
Load Shedding Plans Reliability Standards, Order
No. 763, 139 FERC { 61,098, clarified, 140 FERC
61,164 (2012).

UFLS Reliability Standard PRC-006-1,
supports Dominion’s position that it is
inappropriate for the regional Reliability
Standard ‘‘to require a non-conforming
generator to obtain compensating load
shedding as it is ultimately the planning
coordinators responsibility to design the
UFLS system to account for such
generator.” 29

27. PSEG states that it is inappropriate
for planning coordinators to assign
responsibility for compensatory load
shedding, asserting that it is
inconsistent with Order No. 763. PSEG
also contends that the regional
Reliability Standard contravenes the
prohibition in FPA section 215 against
setting standards for “adequacy or safety
of electric facilities or services” because
the regional Reliability Standard
requires generator owners with existing
non-conforming units to construct
additional capacity or acquire off-setting
UFLS at their expense.30 PSEG also
states that Requirement R16 imposes
obligations upon generator owners that
are absent from the NERC Reliability
Functional Model.31 PSEG states that
one of the tasks of a generator owner is
to “[plrovide verified generating facility
performance characteristics/data,” but
that there is no obligation for generators
to compensate other entities for
performance that does not meet a
specific level. PSEG further states that
distribution providers and transmission
owners in NPCC do not have tariffs in
place that would permit them to charge
and/or provide generator owners with
compensatory load shedding.

28. In reply to Dominion’s and PSEG’s
comments, NPCC states that the regional
Reliability Standard drafting team
considered comments regarding the
difficulty of designing and coordinating
the shedding of load equivalent to a
non-conforming generator, but that the
overarching reliability objective of re-
establishing a balance between load and
generation during possible islanding
events made shedding additional load
necessary. NPCC states that it is
impractical to expect an exact match
between compensatory load shedding
and unit output but maintains that

29 Dominion Comments at 8.

3016 U.S.C. 8240(i)(2). PSEG also contends that
the regional Reliability Standard contravenes the
definition of ‘“Reliability Standard” in FPA section
215, which excludes “any requirement to enlarge
[Bulk-Power System] facilities or to construct new
transmission capacity or generation capacity.” 16
U.S.C. 8240(a)(3).

31 The NERC Reliability Functional Model
provides the framework for the development and
applicability of NERC’s Reliability Standards.
NERGC, Reliability Functional Model, Version 5 at 7
(approved May 2010), available at http://

www.nerc.com/files/
Functional Model V5 Final 2009Dec1.pdf.

compensatory load shedding based on
an average megawatt output, as
provided in Attachment B, aligns the
amount of compensatory load shedding
with the unit output most likely to be
lost when the unit trips prematurely.
NPCC further states that requiring
compensatory load shedding based on a
two year average net generator megawatt
output is an effective approach to
integrating small non-conforming
generators into the design of a UFLS
program. In addition, NPCC observes
that that Regional Criteria requiring
non-conforming generation to secure
compensatory load shedding preexist
the development of the regional
Reliability Standard and that it is a cost
effective alternative for generators. With
respect to Order No. 763, NPCC states
that the regional Reliability Standard is
consistent with the Commission’s
determination that it is appropriate for
planning coordinators to consider
generators that trip outside of the UFLS
set points.

29. NPCC maintains that the regional
Reliability Standard Requirements R1
and R3 are “only intended to
communicate the results of locational
assessments, and there is no obligation
to obtain compensatory load shedding
based solely on this information nor
does the Planning Coordinator
determine whether mitigation is
necessary or who will be responsible for
providing mitigation.” 32 NPCC states
that compensatory load shedding is
merely an option to bring non-
conforming generators into compliance.
In response to comments regarding the
absence of tariffs that permit for
compensatory load shedding service,
NPCC states that such concerns are
tempered by the fact that all new
generators, going forward, must conform
with the underfrequency trip
performance characteristics in the
regional Reliability Standard and that
compensatory load shedding only
potentially impacts existing, non-
conforming, non-nuclear units.

30. NPCC further notes that the
existing compensatory load shedding
requirements are presently contained in
NPCC Directory #12 and “have been
successfully implemented within the
region * * * and non-conforming
generators that are already
interconnected either have existing
contracts to provide compensatory load
shedding or have mitigated the
conditions that would trip the unit
above the performance curve in order to
comply with the Regional Criteria.” 33

32 NPCC Reply Comments at 5.
331d. at 6-7.
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NPCC states that the regional Reliability
Standard achieved an 83.5 percent
overall approval “with a majority of
registered Generator Owners in the
region voting to approve the

standard.” 3¢ With respect to FPA
section 215, NPCC maintains that
compensatory load shedding does not
present a resource adequacy issue but,
instead, addresses a generating unit’s
ability to perform, with the generator
having the option of meeting the
performance curve, mitigating the
operating condition, or obtaining
compensatory load shedding. With
respect to the NERC Reliability
Functional Model, NPCC states that the
absence of a task within the functional
model does not preclude assigning a
new or existing task based on a new or
revised Reliability Standard. NPCC
states that the functional model only
defines the functions that must be
performed to ensure the reliability of the
bulk electric system and should not be
used to restrict a reliability-related
activity or Reliability Standard
requirements.

31. In reply to Dominion’s and PSEG’s
comments, NERC states it never
intended to suggest that it is
inappropriate for planning coordinators
to determine whether mitigation is
necessary and who will provide
mitigation with respect to generators
that trip outside the UFLS set points in
UFLS programs. NERC states that “[o]n
the contrary, the Planning Coordinator
is one of the functional entities with
responsibility for maintaining the
reliability of the Bulk-Power System.” 35
NERC maintains that it has stated that
it is inappropriate for a Reliability
Standard to supplant the planning
coordinator’s role in establishing UFLS
program requirements. However, NERC
states that regional Reliability Standard
PRC-006—-NPCC-1 “reflects the NPCC
Planning Coordinators’ collective
assessment of how to address this
concern.” 36

32. Further, NERC claims that the
technical concerns raised in the
comments are overstated. NERC states
that concerns “‘regarding potential
overfrequency excursions due to
overcompensating when a generating
unit with non-conforming trip setting is
off-line would be appropriate if
compensatory loadshedding was
applied to large generating units or if
the provision was open-ended with
applicability to future generating units
not studied by the Planning

34]d. at 9.
35 NERC Reply Comments at 2.
36]d. at 3.

Coordinator.” 37 NERC observes that the
compensatory load shedding provisions
in the regional Reliability Standard, by
contrast, are limited to a ‘““defined
amount of generating capacity that is
included in Planning Coordinator
assessments, [and] does not jeopardize
reliability of the Bulk-Power System.”’ 38

Commission Determination

33. The Commission rejects the
protests made by Dominion and PSEG
regarding the compensatory load
shedding provisions of regional
Reliability Standard PRC-006—-NPCC-1.
Based on the record before us, we are
not persuaded that the compensatory
load shedding option for existing, non-
conforming units in Requirement R16
presents a technical barrier to
implementation of the regional
Reliability Standard. NPCC states that
generators already comply with the
compensatory load shedding
requirements in NPCC Directory #12,
which is not disputed by Dominion and
PSEG. While Dominion maintains that
the regional Reliability Standard will
require more generators (i.e., non-NPCC
Full Members) to comply with the
compensatory load shedding
requirement, the fact that there are
generators who do so now refutes the
assertion that the requirement is
technically or practically infeasible.39
Moreover, we agree with NERC that the
concerns regarding overfrequency
excursions due to overcompensating for
loss of off-line units might be valid if
compensatory load shedding was
applied to large generating units or to
new generating units, but that is not the
case here since compensatory load
shedding only applies to existing, non-
conforming, non-nuclear units. We also
observe that, according to the
implementation plan, compliance with
Requirements R16.3 and R18 will
become effective the first day of the first
calendar quarter two years following
applicable regulatory approval. Thus,
the implementation plan provides
existing, non-conforming generators a
significant amount of time to prepare for
compliance with the regional Reliability
Standard.

34. We agree with NPCC that the
NERC Reliability Functional Model does
not preclude the assignment of a new or
revised task in a Reliability Standard,
such as to generator owners. The NERC

37]d. at 4.

38]d.

39 We also note NPCC'’s statement that the
regional Reliability Standard achieved an 83.5
percent overall approval “with a majority of
registered Generator Owners in the region voting to
approve the standard.” See NPCC Reply Comments
at 9.

Reliability Functional Model provides
that:

The Model is a guideline for the
development of standards and their
applicability. The Model it [sic] is not
a Standard and does not have
compliance requirements. Standards
developers are not required to include
all tasks envisioned in the model, nor
are the developers precluded from
developing Reliability Standards that
address functions not described in the
model. Where conflicts or inconsistency
exist, the Reliability Standards
requirements take precedence over the
Model.40

35. We disagree with Dominion and
PSEG that the regional Reliability
Standard is inconsistent with Order No.
763. In the context of the rulemaking
addressing the continent-wide UFLS
Reliability Standard PRC-006—1, Order
No. 763 explained that it would be
inappropriate to include in Reliability
Standard PRC-006-1 specific
requirements as to how to mitigate
generators that tripped outside of the
UFLS program (e.g., by procuring load
to shed).4® We agree with NERC that,
while it is inappropriate for a continent-
wide Reliability Standard to supplant
the planning coordinator’s role in
establishing UFLS program
requirements, the regional Reliability
Standard PRC-006—-NPCC-1
incorporates the NPCC’s planning
coordinators’ views and experience.*2
Accordingly, we see no inconsistency
between Order No. 763 and our
determination in this Final Rule.

36. Finally, we reject the claim that
the compensatory load shedding
provisions in regional Reliability
Standard PRC-006—NPCC—1 contravene
FPA section 215. As discussed above,
the compensatory load shedding option
for existing, non-conforming, non-
nuclear units is one option for such
generators. Generator owners may
instead choose to bring their units into
compliance rather than secure
compensatory load shedding. We do not
find that the regional Reliability
Standard implicates the proscription in
FPA section 215 against ordering the

40 NERG Reliability Functional Model, Version 5
at 7.

41 0Order No. 763, 139 FERC { 61,098 at P 58.

42 We also note that the Commission granted
clarification of Order No. 763, regarding NERC’s
NOPR comments on compensatory load shedding,
and found that NERC stated that ““it is not
appropriate for the Reliability Standards to
prescribe how a planning coordinator determines
whether mitigation is necessary or who is
responsible for providing mitigation.” Automatic
Underfrequency Load Shedding and Load Shedding
Plans Reliability Standards, Order No. 763, 139
FERC { 61,098, clarified, 140 FERC ] 61,164, at P
12 (2012).
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“construction of additional generation
or transmission capacity or to set and
enforce compliance with standards for
adequacy or safety of electric facilities
or services.” The regional Reliability
Standard does not require responsible
entities to construct additional
generation capacity or address the
adequacy of electric facilities services.
Instead, it merely requires generator
owners, if they choose to, to secure
compensatory load shedding to balance
the performance characteristics of their
existing, non-conforming units.

D. Violation Risk Factors, Violation
Severity Levels, Implementation Plan,
and Effective Dates

37. In the NOPR, the Commission
proposed to approve NERC’s proposed
violation risk factors and violation
severity levels for regional Reliability
Standard PRC-006—-NPCC-1 as
consistent with the Commission’s
established guidelines.*3 In addition,
the Commission proposed to accept the
implementation plan and effective dates
proposed by NERC for regional
Reliability Standard PRC-006—-NPCC-1.

Comments

38. No comments were received that
specifically addressed the violation risk
factors, violation severity levels,
implementation plan, and effective
dates proposed by NERC.44

Commission Determination

39. The Commission approves the
violation risk factors, violation severity
levels, implementation plan, and
effective dates proposed by NERC.

II1. Information Collection Statement

40. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.4°

Upon approval of a collection(s) of
information, OMB will assign an OMB
control number and expiration date.
Respondents subject to the filing
requirements of this rule will not be
penalized for failing to respond to these
collections of information unless the
collections of information display a
valid OMB control number.

41. The Commission is submitting
these reporting and recordkeeping
requirements to OMB for its review and
approval under section 3507(d) of
Paperwork Reduction Act of 1995. The
Commission solicited comments on the
need for and the purpose of the
information contained in regional
Reliability Standard PRC-006-NPCC-1
and the corresponding burden to
implement the regional Reliability
Standard. The Commission received
comments on specific requirements in
the regional Reliability Standard, which
we address in this Final Rule. However,
the Commission did not receive any
comments on our reporting burden
estimates. The Final Rule approves
regional Reliability Standard PRC-006—
NPCC-1. As noted previously, this is
the first time NERC has requested
Commission approval of regional
Reliability Standard PRC-006-NPCC-1.
Regional Reliability Standard PRC-006—
NPCC-1 is designed to work with and
augment the NERC continent-wide
UFLS Reliability Standard PRC-006-1
by mitigating the consequences of
underfrequency events, while
accommodating differences in system
transmission and distribution topology
among NPCC planning coordinators due
to historical design criteria, makeup of
load demands, and generation
resources. Regional Reliability Standard
PRC-006-NPCC-1 is only applicable to
generator owners, planning
coordinators, distribution providers,
and transmission owners in the NPCC

Region. To properly account for the
burden on respondents, the Commission
will treat the burden resulting from
NERC-approved Reliability Standard
PRC-006—NPCC-1 as pertaining to
entities within the NPCC Region.

42. Public Reporting Burden: Our
estimate below regarding the number of
respondents is based on the NERC
Compliance Registry as of July 24, 2012.
According to the NERC Compliance
Registry, there are 2 planning
coordinators and 135 generator owners
within the United States portion of the
NPCC Region. The individual burden
estimates are based on the time needed
for planning coordinators to
incrementally gather data, run studies,
and analyze study results to design or
update the UFLS programs that are
required in the regional Reliability
Standard in addition to the
requirements of the NERC Reliability
Standard PRC-006—1.46 Additionally,
generator owners must set each
underfrequency trip relay below the
appropriate generator underfrequency
trip protection settings threshold curve
in regional Reliability Standard PRC—
006-NPCC-1, Figure 1 and provide the
generator underfrequency trip setting
and time delay to its planning
coordinator within 45 days of the
planning coordinator’s request. These
burden estimates are consistent with
estimates for similar tasks in other
Commission-approved Reliability
Standards. The following burden
estimates relate to the requirements for
this Final Rule in Docket No. RM12-12—
000 (For Planning Coordinators) and are
in addition to the burden estimates for
the continent-wide Reliability Standard
PRC-006—-1, which was approved in
Order No. 763 (approved by OMB
Control No. 1902—-0244 on 7/9/2012).

: Number of Number of Average
PRC-006-NPCC-1 (FERC—725L)di(r,;Au)t§)7matlc Underfrequency Load Shed respondents | responses per | burden hours J&?ér?ﬂgﬂils
9 annually respondent per response
() @ (€) (1)x(2x(3)
PCs*: Design and document Automatic UFLS Program ..........cccccovvveiineenen. 2 1 8 16
PCs: Update and Maintain UFLS Program Database .............cccccooiiiiiiiiis | v | i 16 32
GOs*: Provide Documentation and Data to the Planning Coordinator .. 135 1 16 2160
GOs: ReCOrd REtENTION .......ocviiiiiiiiirieeee et sneennens | eeresseesseseesneseens | sreessesseesnennesinenns 4 540
TOMAL ettt s neennennes | nrreesreesneeseennnees | eesireeseenireesneens | teseeesneeneenneeenne 2748

*PC=planning coordinator; GO=generator owner.

43 See North American Electric Reliability Corp.,
135 FERC ] 61,166 (2011).

44 Dominion’s comments regarding the technical
and practical feasibility of implementing regional
Reliability Standard PRC-006—-NPCC-1 were
addressed in the previous section.

455 CFR 1320.11.

46 The burden estimates for Reliability Standard
PRC-006-1 are included in Order No. 763 and are
not repeated here.

47 Reliability Standard PRC-006—NPCC-1 applies
to planning coordinators, transmission owners,

distribution providers and generator owners.
However, the burden associated with the
transmission owners and distribution providers is
not included within this table because the
Commission accounted for it under Commission-
approved Reliability Standards PRC-006-1, PRC—
007—-0 and PRC-009-0.
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Total Annual Hours for Collection:
(Compliance/Documentation) = 2,748
hours.

Total Reporting Cost for planning
coordinators: = 48 hours @ $120/hour =
$5,760.

Total Reporting Cost for generator
owners: = 2,160 hours @ $120/hour =
$259,200.

Total Record Retention Cost for
generator owners: 540 hours @ $28/hour
= $15,120.

Total Annual Cost (Reporting +
Record Retention) 48: = $5,760 +
$259,200 + $15,120 = $280,080.

Title: Mandatory Reliability Standards
for the NPCC Region.

Action: Proposed Collection FERC—
725L.

OMB Control No.: 1902—0261.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: On
Occasion.

Necessity of the Information: This
Final Rule approves regional Reliability
Standard PRC-006—NPCC-1 pertaining
to automatic underfrequency load
shedding. The regional Reliability
Standard helps ensure the development
of an effective UFLS program that
preserves the security and integrity of
the Bulk-Power System during declining
system frequency events in coordination
with the continent-wide Reliability
Standard PRC-006—1 requirements.

Internal Review: The Commission has
reviewed the regional Reliability
Standard and made a determination that
its action is necessary to implement
section 215 of the FPA. These
requirements, if accepted, should
conform to the Commission’s
expectation for UFLS programs as well
as procedures within the NPCC Region.

43. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
email: DataClearance@ferc.gov, phone:
202-502-8663, fax: 202—273—-0873].

For submitting comments concerning
the collection(s) of information and the
associated burden estimate(s), please
send your comments to the Commission
and to the Office of Management and
Budget, Office of Information and
Regulatory Affairs, Washington, DC
20503 [Attention: Desk Officer for the
Federal Energy Regulatory Commission,

48 The Commission bases the hourly reporting
cost on the cost of an engineer to implement the
requirements of the rule. The record retention cost
comes from Commission staff research on record
retention requirements.

phone: 202-395-4638, fax: 202—-395—
7285]. For security reasons, comments
to OMB should be submitted by email
to: oira submission@omb.eop.gov.
Comments submitted to OMB should
include FERC-725L and Docket Number
RM12-12-000.

IV. Environmental Analysis

44. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.4® The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.5° The
actions proposed here fall within this
categorical exclusion in the
Commission’s regulations.

V. Regulatory Flexibility Act
Certification

45. The Regulatory Flexibility Act of
1980 (RFA) 51 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.52 The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in
the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.53

46. Regional Reliability Standard
PRC-006-NPCC-1 establishes a
coordinated, comprehensive UFLS
region-wide consistent program with the
NPCC region to achieve and facilitate
the broader program characteristics
contained in the requirements of the
continent-wide PRG-006-1.54 It will be

49 Regulations Implementing National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986—1990 { 30,783 (1987).

5018 CFR 380.4(a)(2)(ii).

515 U.S.C. 601-612.

5213 CFR 121.101.

5313 CFR 121.201, Sector 22, Utilities & n.1.

54 NERC Petition at 29-30.

applicable to planning coordinators,
generator owners, transmission owners
and distribution providers. Comparison
of the NERC Compliance Registry with
data submitted to the Energy
Information Administration on Form
EIA-861 indicates that 5 small entities
are registered as generator owners in the
United States portion of the NPCC
Region.?> The Commission estimates
that the small generator owners to
whom the proposed regional Reliability
Standard applies will incur compliance
and record keeping costs of $10,160
($2,032 per generator owner).
Accordingly, regional Reliability
Standard PRC-006—-NPCC-1 should not
impose a significant operating cost
increase or decrease on the affected
small entities.

47. Further, NERC explains that the
cost for smaller entities to implement
regional Reliability Standard PRC-006—
NPCC-1 was considered during the
development process. NERC states that
regional Reliability Standard PRC-006—
NPCC-1 provides an opportunity for
smaller entities to aggregate their load
with other such entities in the same
electrical island. This allows each
smaller entity’s respective planning
coordinator to achieve the desired
aggregate outcome within that island
according to program characteristics.>6

48. Based on this understanding, the
Commission certifies that the regional
Reliability Standard will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis is required.

VI. Document Availability

49. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5:00 p.m. Eastern time) at 888 First
Street NE., Room 2A, Washington, DC
20426.

50. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three

55 The two planning coordinators in the United
States portion of the NPCC Region are not
considered small entities.

56 NERC Petition at 25.
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digits of this document in the docket
number field.

51. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—-502-6652 (toll
free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at 202—-502—
8371, TTY 202-502—-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

52. These regulations are effective
April 29, 2013. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013—04430 Filed 2—-26-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9613]
RIN 1545-BI67

Reduced 2009 Estimated Income Tax
Payments for Individuals With Small
Business Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations under section 6654 of the
Internal Revenue Code (Code) relating to
reduced estimated income tax payments
for qualified individuals with small
business income for any taxable year
beginning in 2009 and does not apply to
any taxable years beginning before or
after 2009. The final regulations
implement changes to section 6654
made by the American Recovery and
Reinvestment Act of 2009. The final
regulations provide guidance for
qualified individuals with small
business income to certify that they
satisfy the statutory gross income
requirement for purposes of the
reduction in their required 2009
estimated income tax payments.

DATES: Effective Date: These regulations
are effective on February 27, 2013.

Applicability Date: These regulations
apply for any taxable year that begins in
2009.

FOR FURTHER INFORMATION CONTACT:
Janet Engel Kidd at (202) 622-4940 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 6654(d) of the Code relating to
the addition to tax for failure by an
individual to pay estimated income tax.
Section 6654(d)(1)(D) was added by
section 1212 of Division B of the
American Recovery and Reinvestment
Act of 2009, Public Law 111-5 (123 Stat.
336 (2009)), effective for taxable years
beginning in 2009. It does not apply to
any taxable years beginning before or
after 2009.

Section 6654 imposes an addition to
tax in the case of an individual
taxpayer’s underpayment of estimated
tax. Estimated tax is payable in four
installments throughout the taxable
year, and the amount of each required
installment is generally 25 percent of
the required annual payment of
estimated tax. Under section
6654(d)(1)(B), the required annual
payment is the lesser of (i) 90 percent
of the tax shown on the income tax
return for the taxable year (or, if no
return is filed, 90 percent of the tax for
the year), or (ii) 100 percent of the tax
shown on the taxpayer’s return for the
preceding taxable year (or 110 percent if
the taxpayer’s adjusted gross income for
the preceding taxable year exceeded
$150,000). The provision allowing for
the payment of 100 (or 110) percent of
the tax shown on the taxpayer’s return
for the preceding taxable year does not
apply if the preceding taxable year was
less than 12 months or if the taxpayer
did not file a return for that year.

Section 6654(d)(1)(D) provides a
“[s]pecial rule for 2009.” Under this
provision, the applicable percentage of
tax shown on the return for the
preceding taxable year (either 100 or
110 percent) is reduced to 90 percent for
qualified individuals for taxable years
that begin in 2009. In other words, for
taxable years that begin in 2009, a
qualified individual’s annual required
payment of estimated tax is the lesser of
(i) 90 percent of the tax shown on the
return for the 2009 taxable year (or, if
no return is filed, 90 percent of the tax
for the year), or (ii) 90 percent of the tax
shown on the individual’s return for
taxable year 2008.

To implement the special rule for
2009, the Treasury Department and the
IRS published in the Federal Register
(75 FR 9141) on March 1, 2010, a notice
of proposed rulemaking (REG-117501—
09) proposing amendments to § 1.6654—
2, which provides exceptions to the
addition to tax for an individual’s
failure to pay estimated income tax. The
notice of proposed rulemaking cross-
referenced temporary regulations (TD
9480) published in the Federal Register
(75 FR 9101) on the same day.

The IRS received one written public
comment responding to the proposed
regulations. The comment is available
for public inspection at http://
www.regulations.gov or upon request.
The commenter expressed appreciation
for efforts to simplify tax reporting by
small business owners. A public hearing
was not requested or held.

Explanation of Provisions

The final regulations adopt the
proposed regulations without change.
The final regulations explain who is a
qualified individual under section
6654(d)(1)(D) and how a taxpayer
establishes that the taxpayer is a
qualified individual. A qualified
individual is any individual (1) whose
adjusted gross income shown on the
individual’s return for the preceding
taxable year (prior to the taxable year
that begins in 2009) is less than
$500,000, and (2) who certifies that
more than 50 percent of the gross
income shown on that return was
income from a small business. See
section 6654(d)(1)(D)(ii). If an
individual is married within the
meaning of section 7703, and files a
separate return for a taxable year that
begins in 2009, then to qualify, the
individual’s adjusted gross income
shown on the preceding year’s return
must be less than $250,000, rather than
$500,000. See section 6654(d)(1)(D)(iv).
Pursuant to section 6654(d)(1)(D)(ii)(II),
the Secretary shall prescribe by
regulation the form, manner, and time
for filing a certification. Additionally,
section 6654(m) authorizes the Secretary
to prescribe regulations as necessary to
carry out the purposes of section 6654.

Income from a small business is
defined in general terms in section
6654(d)(1)(D)(iii) as income from a trade
or business the average number of
employees of which was less than 500
for calendar year 2008. The final
regulations specify that the trade or
business must be a bona fide trade or
business of which the individual was an
owner. The final regulations provide
that a trade or business may be
organized as, or take the legal form of,
a corporation, partnership, limited
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liability company, or sole
proprietorship.

The final regulations also provide that
a qualified individual shall file a
certification with the IRS in the manner
and at the time prescribed in forms,
publications, or other guidance, such as
Form 2210, “Underpayment of
Estimated Tax by Individuals, Estates,
and Trusts” (or any successor form and
its instructions).

The final regulations will be
applicable for taxable years that begin in
2009. The reduced percentage in section
6654(d)(1)(D) is limited to taxable years
that begin in 2009 and does not apply
to taxable years that begin before or after
2009.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking that preceded
these final regulations was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business and no comments were
received.

Drafting Information

The principal author of these
regulations is Janet Engel Kidd, Office of
the Associate Chief Counsel, Procedure
and Administration.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.6654—2 also issued under 26
U.S.C. 6654(m).

m Par. 2. Section 1.6654—2 is amended
by revising paragraphs (a) introductory
text, (a)(1)(ii), and (f) to read as follows:

§1.6654—2 Exceptions to imposition of the
addition to the tax in the case of
individuals.

(a) In general. The addition to the tax
under section 6654 will not be imposed
for any underpayment of any
installment of estimated tax if, on or
before the date prescribed for payment
of the installment, the total amount of
all payments of estimated tax made
equals or exceeds the lesser of the
amount in § 1.6654—2(a)(1) or the
amount in § 1.6654-2(a)(2).

(1) * % %

(ii) Special rule for taxable years
beginning in 2009. For any taxable year
beginning in 2009, for a qualified
individual, the amount described in
paragraph (a)(1)(i) of this section is
reduced to 90 percent of that amount.

(A) Qualified individual means any
individual whose adjusted gross income
shown on the individual’s return for the
preceding taxable year is less than
$500,000 and who certifies, as
prescribed in paragraph (a)(1)(ii)(D) of
this section, that more than 50 percent
of the gross income shown on the return
for the preceding taxable year was
income from a small business.

(B) Income from a small business
means income from the operation of a
bona fide trade or business of which the
individual was an owner during
calendar year 2009, and that on average
had fewer than 500 employees in
calendar year 2008.

(C) The trade or business may be
organized as, or take the legal form of,
a corporation, partnership, limited
liability company, or sole
proprietorship.

(D) A qualified individual shall file a
certification of the individual’s
qualification in the manner and at the
time prescribed by the Internal Revenue
Service in forms, publications, or other
guidance.

* * * * *

(f) Effective/applicability date.
Paragraph (a)(1)(ii) of this section
applies to any taxable year beginning in
2009 and does not apply to any taxable
years beginning before or after 2009.

§1.6654-2T [Removed]
m Par. 3. Section 1.6654—2T is removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: February 22, 2013.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2013-04680 Filed 2—-25-13; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1984

[Docket Number OSHA-2011-0193]
RIN 1218-AC79

Procedures for the Handling of

Retaliation Complaints Under Section
1558 of the Affordable Care Act

AGENCY: Occupational Safety and Health
Administration, Labor.

ACTION: Interim final rule; request for
comments.

SUMMARY: This document provides the
interim final regulations governing the
employee protection (whistleblower)
provision of section 1558 of the
Affordable Care Act, which added
section 18C of the Fair Labor Standards
Act, to provide protections to employees
of health insurance issuers or other
employers who may have been subject
to retaliation for reporting potential
violations of the law’s consumer
protections (e.g., the prohibition on
denials of insurance due to pre-existing
conditions) or affordability assistance
provisions (e.g., access to health
insurance premium tax credits). This
interim rule establishes procedures and
time frames for the handling of
retaliation complaints under section
18C, including procedures and time
frames for employee complaints to the
Occupational Safety and Health
Administration (OSHA), investigations
by OSHA, appeals of OSHA
determinations to an administrative law
judge (ALJ) for a hearing de novo,
hearings by ALJs, review of ALJ
decisions by the Administrative Review
Board (ARB) (acting on behalf of the
Secretary of Labor), and judicial review
of the Secretary’s final decision.

DATES: This interim final rule is
effective on February 27, 2013.
Comments and additional materials
must be submitted (post-marked, sent or
received) by April 29, 2013.
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ADDRESSES: You may submit comments
and attachments electronically at
http://www.regulations.gov, which is
the Federal eRulemaking Portal. Follow
the instructions online for making
electronic submissions.

Fax: If your submissions, including
attachments, do not exceed 10 pages,
you may fax them to the OSHA Docket
Office at (202) 693—1648.

Mail, hand delivery, express mail,
messenger or courier service: You must
submit your comments and attachments
to the OSHA Docket Office, Docket No.
OSHA-2011-0193, U.S. Department of
Labor, Room N-2625, 200 Constitution
Avenue NW., Washington, DC 20210.
Deliveries (hand, express mail,
messenger and courier service) are
accepted during the Department of
Labor’s and Docket Office’s normal
business hours, 8:15 a.m.—4:45 p.m., ET.

Instructions: All submissions must
include the Agency name and the OSHA
docket number for this rulemaking
(Docket No. OSHA-2011-0193).
Submissions, including any personal
information provided, are placed in the
public docket without change and may
be made available online at http://
www.regulations.gov. Therefore, OSHA
cautions against submitting personal
information such as social security
numbers and birth dates.

Docket: To read or download
submissions or other material in the
docket, go to http://www.regulations.gov
or the OSHA Docket Office at the
address above. All documents in the
docket are listed in the http://
www.regulations.gov index, however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through the Web site.
All submissions, including copyrighted
material, are available for inspection
and copying at the OSHA Docket Office.

FOR FURTHER INFORMATION CONTACT:

For Press inquiries: Frank Meilinger,
Director, OSHA Office of
Communications, Room N-3647, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone: (202) 693—1999. This is not
a toll-free number. Email:
meilinger.francis2@dol.gov.

For technical inquiries: Katelyn
Wendell, Program Analyst, Directorate
of Whistleblower Protection Programs,
OSHA, U.S. Department of Labor, Room
N-4624, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone (202)
693—2199. This is not a toll-free number.
Email: Wendell.katelyn.j@dol.gov. This
Federal Register publication is available
in alternative formats. The alternative
formats available are: Large print,
electronic file on computer disk (Word

Perfect, ASCII, Mates with Duxbury
Braille System), and audiotape.
SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act, Public Law 111-148, 124 Stat.
119, was signed into law on March 23,
2010 and was amended by the Health
Care and Education Reconciliation Act
of 2010, Public Law 111-152, 124 Stat.
1029, that was signed into law on March
30, 2010. The terms “Affordable Care
Act” or “Act” are used in this
rulemaking to refer to the final,
amended version of the law. The
Affordable Care Act contains various
provisions designed to make health care
more affordable and accountable.

Among the policies to achieve its
goals, the Affordable Care Act’s section
1558 amended the Fair Labor Standards
Act (FLSA) to add section 18C, 29
U.S.C. 218C (section 18C), which
provides protection to employees
against retaliation by an employer for
engaging in certain protected activities.

Under section 18C, an employer may
not retaliate against an employee for
receiving a credit under section 36B of
the Internal Revenue Code of 1986 or a
cost-sharing reduction (referred to as a
“subsidy’ in section 18C) under section
1402 of Affordable Care Act. These
provisions allow employees to receive
tax credits or cost-sharing reductions
while enrolled in a qualified health plan
through an exchange, if their employer
does not offer a coverage option that is
affordable and provides a basic level of
value (i.e., “minimum value”). Certain
large employers who fail to offer
affordable plans that meet this
minimum value may be assessed a tax
penalty if any of their full-time
employees receive a premium tax credit
through the Exchange. Thus, the
relationship between the employee’s
receipt of a credit and the potential tax
penalty imposed on an employer could
create an incentive for an employer to
retaliate against an employee. Section
18C protects employees against such
retaliation.

Section 18C also protects employees
against retaliation because they
provided or are about to provide to their
employer, the Federal Government, or
the attorney general of a State
information relating to any violation of,
or any act or omission the employee
reasonably believes to be a violation of,
any provision of or amendment made by
title I of the Affordable Care Act;
testified or are about to testify in a
proceeding concerning such violation;
assisted or participated, or are about to
assist or participate, in such a
proceeding; or objected to, or refused to

participate in, any activity, policy,
practice, or assigned task that the
employee reasonably believed to be in
violation of any provision of title I of the
Act (or amendment), or any order, rule,
regulation, standard, or ban under title
I of the Act (or amendment). Title I
includes a range of insurance company
accountability policies such as: The
prohibition of lifetime dollar limits on
coverage, the requirement for most
plans to cover recommended preventive
services with no cost sharing, and,
starting in 2014, guaranteed availability
(also known as guaranteed issue)
protections so that individuals and
employers will be able to obtain
coverage that currently can be denied
due to a pre-existing condition, and the
prohibition on the use of factors such as
health status, medical history, gender,
and industry of employment to set
premium rates.

Section 18C became effective on the
date the health care law was enacted,
March 23, 2010. On January 1, 2014, the
scope of coverage of section 18C will be
expanded by section 2706(b) of the
Public Health Service Act (PHSA), 42
U.S.C. 300gg et seq., as amended by
section 1201 of the Affordable Care Act.
Section 2706 of the PHSA is titled
“Non-Discrimination in Health Care”
and provides, in relevant part: “(b)
INDIVIDUALS.—The provisions of
section 1558 of the Patient Protection
and Affordable Care Act (relating to
non-discrimination) shall apply with
respect to a group health plan or health
insurance issuer offering group or
individual health insurance coverage.”
Thus, the protections provided by
section 18C will extend in 2014 to cover
retaliation with respect to an employee’s
compensation, terms, conditions or
other privileges of employment by
health insurance issuers offering group
or individual health insurance coverage
regardless of whether those issuers are
the employer of the person retaliated
against. Since the enactment of the
Affordable Care Act, a health insurance
issuer is prohibited from retaliating
against its own employees who engage
in activity protected by section 18C.
Beginning in 2014, those issuers will
also be prohibited from retaliating
against persons who are not their
employees with respect to those
persons’ compensation, terms,
conditions or other privileges of
employment, including their employer-
sponsored health insurance. An
employee will be protected from
retaliation (e.g., having that issuer limit
or end health insurance coverage), not
only by her employer, but also by the
insurance issuer that provides
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employer-sponsored health insurance
coverage to the employee.

These interim rules establish
procedures for the handling of
whistleblower complaints under section
18C of the FLSA; these procedures are
very similar to those used for
whistleblower complaints in other
industries.

II. Summary of Statutory Procedures

Section 18C(b)(1) adopts the
procedures, notifications, burdens of
proof, remedies, and statutes of
limitation in the Consumer Product
Safety Improvement Act of 2008
(CPSIA), 15 U.S.C. 2087(b).
Accordingly, a covered employee may
file a complaint with the Secretary of
Labor (Secretary) within 180 days of the
alleged retaliation. Upon receipt of the
complaint, the Secretary must provide
written notice to the person or persons
named in the complaint alleged to have
violated the Act (respondent) of the
filing of the complaint, the allegations
contained in the complaint, the
substance of the evidence supporting
the complaint, and the rights afforded
the respondent throughout the
investigation. The Secretary must then,
within 60 days of receipt of the
complaint, afford the complainant and
respondent an opportunity to submit a
response and meet with the investigator
to present statements from witnesses,
and conduct an investigation.

The Secretary may conduct an
investigation only if the complainant
has made a prima facie showing that the
protected activity was a contributing
factor in the adverse action alleged in
the complaint and the respondent has
not demonstrated, through clear and
convincing evidence, that the
respondent would have taken the same
adverse action in the absence of that
activity.

After investigating a complaint, the
Secretary will issue written findings. If,
as a result of the investigation, the
Secretary finds there is reasonable cause
to believe that retaliation has occurred,
the Secretary must notify the
respondent of those findings, along with
a preliminary order that requires the
respondent to, where appropriate: Take
affirmative action to abate the violation;
reinstate the complainant to his or her
former position together with the
compensation of that position
(including back pay) and restore the
terms, conditions, and privileges
associated with his or her employment;
and provide compensatory damages to
the complainant, as well as all costs and
expenses (including attorney fees and
expert witness fees) reasonably incurred
by the complainant for, or in connection

with, the bringing of the complaint
upon which the order was issued.

The complainant and the respondent
then have 30 days after the date of the
Secretary’s notification in which to file
objections to the findings and/or
preliminary order and request a hearing
before an ALJ. The filing of objections
under section 18C of the FLSA will stay
any remedy in the preliminary order
except for preliminary reinstatement. If
a hearing before an ALJ is not requested
within 30 days, the preliminary order
becomes final and is not subject to
judicial review.

If a hearing is held, the statute
requires the hearing to be conducted
“expeditiously.” The Secretary then has
120 days after the conclusion of any
hearing in which to issue a final order,
which may provide appropriate relief or
deny the complaint. Until the
Secretary’s final order is issued, the
Secretary, the complainant, and the
respondent may enter into a settlement
agreement that terminates the
proceeding. Where the Secretary has
determined that a violation has
occurred, the Secretary, where
appropriate, will assess against the
respondent a sum equal to the total
amount of all costs and expenses,
including attorney’s and expert witness
fees, reasonably incurred by the
complainant for, or in connection with,
the bringing of the complaint upon
which the Secretary issued the order.
The Secretary also may award a
prevailing respondent a reasonable
attorney’s fee, not exceeding $1,000, if
the Secretary finds that the complaint is
frivolous or has been brought in bad
faith. Within 60 days of the issuance of
the final order, any person adversely
affected or aggrieved by the Secretary’s
final order may file an appeal with the
United States Court of Appeals for the
circuit in which the violation occurred
or the circuit where the complainant
resided on the date of the violation.

The statute permits the employee to
seek de novo review of the complaint by
a United States district court in the
event that the Secretary has not issued
a final decision within 210 days after
the filing of the complaint, or within 90
days after receiving a written
determination. The court will have
jurisdiction over the action without
regard to the amount in controversy,
and the case will be tried before a jury
at the request of either party.

Finally, section 18C(b)(2) of the FLSA
provides that nothing in section 18C
shall be deemed to diminish the rights,
privileges, or remedies of any employee
under any Federal or State law or under
any collective bargaining agreement,
and the rights and remedies in section

18C may not be waived by any
agreement, policy, form, or condition of
employment.

III. Summary and Discussion of
Regulatory Provisions

The regulatory provisions in this part
have been written and organized to be
consistent with other whistleblower
regulations promulgated by OSHA to
the extent possible within the bounds of
the statutory language of section 18C of
the FLSA and 15 U.S.C. 2087(b) of
CPSIA. Responsibility for receiving and
investigating complaints under section
18C has been delegated to the Assistant
Secretary for Occupational Safety and
Health. Secretary’s Order 1-2012 (Jan.
18, 2012), 77 FR 3912 (Jan. 25, 2012).
Hearings on determinations by the
Assistant Secretary are conducted by the
Office of Administrative Law Judges,
and appeals from decisions by AL]Js are
decided by the ARB. Secretary’s Order
1-2010 (Jan. 15, 2010), 75 FR 3924 (Jan.
25, 2010).

Subpart A—Complaints, Investigations,
Findings and Preliminary Orders

Section 1984.100 Purpose and Scope

This section describes the purpose of
the regulations implementing section
18C of the FLSA and provides an
overview of the procedures covered by
these regulations.

Section 1984.101

This section includes general
definitions for the Affordable Care Act
whistleblower provision codified at
section 18C of the FLSA. The
definitions of the terms “employer,”
“employee,” and “person” from section
3 of the FLSA, 29 U.S.C. 203, apply to
these rules and are included here.

The FLSA defines “employer” as
including “any person acting directly or
indirectly in the interest of an employer
in relation to an employee and includes
a public agency, but does not include
any labor organization (other than when
acting as an employer) or anyone acting
in the capacity of officer or agent of
such labor organization.” 29 U.S.C.
203(d). The FLSA defines “person” to
mean “‘an individual, partnership,
association, corporation, business trust,
legal representative, or any organized
group of persons.” 29 U.S.C. 203(a).

The FLSA defines “employee” to
mean ‘“‘any individual employed by an
employer.” 29 U.S.C. 203(e)(1). In the
case of an individual employed by a
public agency, the term employee
means any individual employed by the
Government of the United States: As a
civilian in the military departments (as
defined in section 102 of the U.S. Code
at title 5), in any executive agency (as

Definitions
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defined in section 105 of such title), in
any unit of the judicial branch of the
Government which has positions in the
competitive service, in a
nonappropriated fund instrumentality
under the jurisdiction of the Armed
Forces, in the Library of Congress, or in
the Government Printing Office. 29
U.S.C. 203(e)(2)(A). An employee
generally also includes any individual
employed by the United States Postal
Service or the Postal Regulatory
Comumission, 29 U.S.C. 203(e)(2)(b); and
any individual employed by a State,
political subdivision of a State, or an
interstate governmental agency. The
definition of “employee” under the
FLSA does not include an individual
who is not subject to the civil service
laws of the State, political subdivision,
or agency which employs him; and who
holds a public elective office of that
State, political subdivision, or agency, is
selected by the holder of such an office
to be a member of his personal staff, is
appointed by such an officeholder to
serve on a policymaking level, is an
immediate adviser to such an
officeholder with respect to the
constitutional or legal powers of his
office, or is an employee in the
legislative branch or legislative body of
that State, political subdivision, or
agency and is not employed by the
legislative library of such State, political
subdivision, or agency. 29 U.S.C.
203(e)(2)(c).

Consistent with the Secretary’s
interpretation of the term “‘employee” in
the other whistleblower statutes
administered by OSHA 1 and with the
Secretary’s interpretation of the term
“employee” under the anti-retaliation
provision found at section 15(a)(3) of
the FLSA, 29 U.S.C. 215(a)(3),2 the

1See, e.g., 29 CFR 1980.101(g) (defining employee
to include former employees and applicants under
the whistleblower provisions in the Sarbanes-Oxley
Act); 29 CFR 1978.101 (Surface Transportation
Assistance Act); 29 CFR 1981.101 (Pipeline Safety
Improvement Act); 29 CFR 1982.101(d) (Federal
Railroad Safety Act and the National Transit
Systems Security Act); 29 CFR 1983.101(h)
(Consumer Product Safety Improvement Act).

2 See Brief for the Secretary of Labor and the
Equal Employment Opportunity Commission as
Amicus Curiae, Dellinger v. Science Applications
Int’l Corp., No. 10-1499 (4th Cir. Oct. 15,
2010)(explaining that the phrase “any employee” in
section 15(a)(3) of the FLSA does not limit an
individual’s retaliation claims to her current
employer, but rather extends protection to
prospective employees from retaliation for engaging
in protected activity), and Brief of the Secretary of
Labor and Equal Employment Opportunity
Commission as Amicus Curiae, Dellinger v. Science
Applications Int’l Corp., No. 10-1499 (4th Cir. Sept.
9, 2011) (same); but see Dellinger v. Science
Applications Int’l Corp., 649 F.3d 226, 229-31 & n.2
(4th Cir. 2011) (accepting that former employees are
protected from retaliation under section 15(a)(3) of
the FLSA but holding that applicants for
employment are not).

definition of the term “employee” in
section 1984.101 also includes former
employees and applicants for
employment. This interpretation is
supported by section 18C’s plain
language which prohibits retaliation
against “‘any employee” and provides
that “[a]ln employee who believes that
he or she has been discharged or
otherwise discriminated against by any
employer in violation of this section”
may file a complaint with the Secretary
of Labor, (Emphasis added). Section
18C’s broad protection of “any
employee” from discrimination and
provision of a cause of action against
“any employer” for retaliation makes
clear that the parties need not have a
current employment relationship.
Section 18C’s broad protections, like the
protections in section 15(a)(3), contrast
with the narrower protections of
sections 6 and 7 of the FLSA. Sections
6 and 7 provide respectively that an
employer must pay at least the
minimum wage to “each of his
employees” and must pay overtime to
“any of his employees,” and thus
require a current employment
relationship. See 29 U.S.C. 206(a) and
(b), 29 U.S.C. 207(a)(1) and (2). Congress
chose to use the broad term “any” to
modify employee and employer in
Sections 18C(a) and (b), rather than
providing more restrictively that, for
example, “no employer shall discharge
or in any manner discriminate against
any of his employees” or “an employee
who believes that he or she has been
discharged or otherwise discriminated
against by his employer” may file a
complaint with the Secretary of Labor.
The Supreme Court has made clear that
“any”” has an expansive meaning that
does not limit the word it modifies. See,
e.g., Kasten v. Saint-Gobain
Performance Plastics Corp., 131 S. Ct.
1325, 1332 (2011) (noting that the use of
“any” in the phrase “filed any
complaint” in section 15(a)(3) of the
FLSA “‘suggests a broad interpretation
that would include an oral complaint”);
U.S. v. Gonzales, 520 U.S. 1, 5 (1997)
(“any” has an expansive meaning, that
is, “‘one or some indiscriminately of
whatever kind”’) (internal citations
omitted). In addition, the explicit
inclusion of reinstatement and
preliminary reinstatement (both of
which can only be awarded to former
employees) among the remedies
available for whistleblowers under
Section 18C confirms that the
complainant and the respondent need
not have a current employment
relationship in order for the
complainant to have a claim under
section 18C. See Dellinger v. Science

Applications Int’l Corp., 649 F.3d at 230
n.2 (section 15(a)(3) of the FLSA
protects former employees); cf.
Robinson v. Shell Oil Co., 519 U.S. 337
(1997) (term “employees” in anti-
retaliation provision of Title VII of the
Civil Rights Act of 1964 includes former
employees).

Section 1984.102 Obligations and
Prohibited Acts

This section describes the activities
that are protected under section 18C of
the FLSA, and the conduct that is
prohibited in response to any protected
activities. Section 18C(a)(1) protects any
employee from retaliation “because the
employee received a credit under
section 36B of the Internal Revenue
Code of 1986 or a subsidy under section
1402 of this Act.” The reference to “a
subsidy under section 1402 this Act” in
section 18C(a)(1) refers to receipt of a
cost-sharing reduction under section
1402 of the Affordable Care Act. 42
U.S.C. 18071.

Under section 18C(a)(2), an employer
may not retaliate against an employee
because the employee “provided,
caused to be provided, or is about to
provide or cause to be provided to the
employer, the Federal Government, or
the attorney general of a State
information relating to any violation of,
or any act or omission the employee
reasonably believes to be a violation of,
any provision of this title (or an
amendment made by this title).”” Section
18C also protects employees who testify,
assist or participate in proceedings
concerning such violations. Sections
18C(a)(3) and (4), 29 U.S.C. 218C(a)(3)
and (4). Finally, section 18C(a)(5)
prohibits retaliation because an
employee “objected to, or refused to
participate in, any activity, policy,
practice, or assigned task that the
employee (or other such person)
reasonably believed to be in violation of
any provision of this title (or
amendment), or any order, rule,
regulation, standard, or ban under this
title (or amendment).” References to
“this title” in section 18C(a)(2) and (5)
refer to Title I of the Affordable Care
Act. This includes health insurance
reforms such as providing guaranteed
availability (also known as guaranteed
issue) protections so that individuals
and employers will be able to obtain
coverage when it currently can be
denied, continuing current guaranteed
renewability protections, prohibiting the
use of factors such as health status,
medical history, gender, and industry of
employment to set premium rates,
limiting age rating, and prohibiting
issuers from dividing up their insurance
pools within markets.
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In order to have a “reasonable belief”
under sections 18C(a)(2) and (5), a
complainant must have both a
subjective, good faith belief and an
objectively reasonable belief that the
complained-of conduct violates one of
the listed categories of law. See
Sylvester v. Parexel Int’l LLC, ARB No.
07-123, 2011 WL 2165854, at *11-12
(ARB May 25, 2011) (discussing the
reasonable belief standard under
analogous language in the Sarbanes-
Oxley Act whistleblower provision, 18
U.S.C. 1514A). The requirement that the
complainant have a subjective, good
faith belief is satisfied so long as the
complainant actually believed that the
conduct complained of violated the
relevant law. See id. The
“reasonableness” of a complainant’s
belief is typically determined ‘“‘based on
the knowledge available to a reasonable
person in the same factual
circumstances with the same training
and experience as the aggrieved
employee.” Id. at *12 (internal
quotation marks and citation omitted).
However, the complainant need not
show that the conduct complained of
constituted an actual violation of law.
Pursuant to this standard, an employee’s
whistleblower activity is protected
where it is based on a reasonable, but
mistaken, belief that a violation of the
relevant law has occurred. Id. at *13.

Section 1984.103 Filing of Retaliation
Complaint

This section explains the
requirements for filing a retaliation
complaint under section 18C. To be
timely, a complaint must be filed within
180 days of when the alleged violation
occurs. Under Delaware State College v.
Ricks, 449 U.S. 250, 258 (1980), this is
considered to be when the retaliatory
decision has been both made and
communicated to the complainant. In
other words, the limitations period
commences once the employee is aware
or reasonably should be aware of the
employer’s decision. Equal Emp’t
Opportunity Comm’n v. United Parcel
Serv., Inc., 249 F.3d 557, 561-62 (6th
Cir. 2001). However, the time for filing
a complaint may be tolled for reasons
warranted by applicable case law.
Complaints filed under section 18C of
the FLSA need not be in any particular
form. They may be either oral or in
writing. If the complainant is unable to
file the complaint in English, OSHA
will accept the complaint in any
language. With the consent of the
employee, complaints may be filed by
any person on the employee’s behalf.

OSHA notes that a complaint of
retaliation filed with OSHA under the
Affordable Care Act is not a formal

document and need not conform to the
pleading standards for complaints filed
in federal district court articulated in
Bell Atlantic Corp. v. Twombly, 550 U.S.
544 (2007) and Ashcroft v. Iqbal, 556
U.S. 662 (2009). See Sylvester v. Parexel
Int’l, Inc., ARB No. 07-123, 2011 WL
2165854, at *9-10 (ARB May 26, 2011)
(holding whistleblower complaints filed
with OSHA under analogous provisions
in the Sarbanes-Oxley Act need not
conform to federal court pleading
standards). Rather, the complaint filed
with OSHA under this section simply
alerts the Agency to the existence of the
alleged retaliation and the
complainant’s desire that the Agency
investigate the complaint. Upon the
filing of a complaint with OSHA, the
Assistant Secretary is to determine
whether “the complaint, supplemented
as appropriate by interviews of the
complainant” alleges “‘the existence of
facts and evidence to make a prima facie
showing.” 29 CFR 1984.104(e). As
explained in section 1984.104(e), if the
complaint, supplemented as
appropriate, contains a prima facie
allegation, and the respondent does not
show clear and convincing evidence
that it would have taken the same action
in the absence of the alleged protected
activity, OSHA conducts an
investigation to determine whether
there is reasonable cause to believe that
retaliation has occurred. See 15 U.S.C.
2087(b)(2), 29 CFR 1984.104(e).

Section 1984.104 Investigation

This section describes the procedures
that apply to the investigation of
complaints under section 18C.
Paragraph (a) of this section outlines the
procedures for notifying the parties and
appropriate Federal agencies of the
complaint and notifying the respondent
of its rights under these regulations.
Paragraph (b) describes the procedures
for the respondent to submit its
response to the complaint. Paragraph (c)
specifies that throughout the
investigation the Agency will provide to
the complainant (or the complainant’s
legal counsel if the complainant is
represented by counsel) a copy of
respondent’s submissions to the Agency
that are responsive to the complainant’s
whistleblower complaint and the
complainant will have an opportunity to
respond to those submissions. Before
providing such materials to the
complainant, the Agency will redact
them in accordance with the Privacy
Act of 1974, 5 U.S.C. 552a, and other
applicable confidentiality laws.
Paragraph (d) of this section discusses
confidentiality of information provided
during investigations. Paragraph (e) of
this section sets forth the applicable

burdens of proof. Paragraph (f) describes
the procedures the Assistant Secretary
will follow prior to the issuance of
findings and a preliminary order when
the Assistant Secretary has reasonable
cause to believe that a violation has
occurred.

Section 18C of the FLSA incorporates
the burdens of proof set forth in CPSIA.
15 U.S.C. 2087(b). That statute requires
that a complainant make an initial
prima facie showing that protected
activity was ‘“‘a contributing factor” in
the adverse action alleged in the
complaint, i.e., that the protected
activity, alone or in combination with
other factors, affected in some way the
outcome of the employer’s decision. The
complainant will be considered to have
met the required burden if the
complaint on its face, supplemented as
appropriate through interviews of the
complainant, alleges the existence of
facts and either direct or circumstantial
evidence to meet the required showing.
The complainant’s burden may be
satisfied, for example, if he or she shows
that the adverse action took place
shortly after protected activity, giving
rise to the inference that it was a
contributing factor in the adverse action.

If the complainant does not make the
required prima facie showing, the
investigation must be discontinued and
the complaint dismissed. See Trimmer
v. U.S. Dep’t of Labor, 174 F.3d 1098,
1101 (10th Cir. 1999) (noting that the
burden-shifting framework of the Energy
Reorganization Act of 1974 (ERA),
which is the same framework now
applicable to section 18C of the FLSA,
serves a ‘‘gatekeeping function” that
“stem[s] frivolous complaints™). Even in
cases where the complainant
successfully makes a prima facie
showing, the investigation must be
discontinued if the respondent
demonstrates, by clear and convincing
evidence, that it would have taken the
same adverse action in the absence of
the protected activity. Thus, OSHA
must dismiss a complaint under section
18C of the FLSA and not investigate (or
cease investigating) if either: (1) The
complainant fails to meet the prima
facie showing that protected activity
was a contributing factor in the adverse
action; or (2) the respondent rebuts that
showing by clear and convincing
evidence that it would have taken the
same adverse action absent the
protected activity.

Assuming that an investigation
proceeds beyond the gatekeeping phase,
the statutory burdens of proof require an
employee to prove that the alleged
protected activity was a “contributing
factor” in the alleged adverse action. If
the employee proves that the alleged
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protected activity was a contributing
factor in the adverse action, the
respondent, to escape liability, must
prove by “clear and convincing
evidence” that it would have taken the
same action in the absence of the
protected activity. A contributing factor
is “any factor which, alone or in
connection with other factors, tends to
affect in any way the outcome of the
decision.” Marano v. Dep’t of Justice, 2
F.3d 1137, 1140 (Fed. Cir. 1993)
(internal quotation marks, emphasis and
citation omitted) (discussing the
Whistleblower Protection Act, 5 U.S.C.
1221(e)(1)). In proving that protected
activity was a contributing factor in the
adverse action, ‘ ‘a complainant need
not necessarily prove that the
respondent’s articulated reason was a
pretext in order to prevail,’” because a
complainant alternatively can prevail by
showing that the respondent’s * ‘reason,
while true, is only one of the reasons for
its conduct,’” and that another reason
was the complainant’s protected
activity. See Klopfenstein v. PCC Flow
Techs. Holdings, Inc., ARB No. 04-149,
2006 WL 3246904, at *13 (ARB May 31,
2006) (quoting Rachid v. Jack in the
Box, Inc., 376 F.3d 305, 312 (5th Cir.
2004)) (discussing contributing factor
test under the Sarbanes-Oxley
whistleblower provision), aff’d sub
nom. Klopfenstein v. Admin. Review
Bd., U.S. Dep’t of Labor, 402 F. App’x
936, 2010 WL 4746668 (5th Cir. 2010).

The statutory burdens of proof do not
address the evidentiary standard that
applies to a complainant’s proof that
protected activity was a contributing
factor in an adverse action. Rather, they
simply provide that the Secretary may
find a violation only ““if the complainant
demonstrates” that protected activity
was a contributing factor in the alleged
adverse action. See 15 U.S.C.
2087(b)(2)(B)(iii). It is the Secretary’s
position that the complainant must
prove by a “preponderance of the
evidence” that his or her protected
activity contributed to the adverse
action; otherwise the burden never
shifts to the respondent to establish its
defense by ‘“‘clear and convincing
evidence.” See, e.g., Allen v. Admin.
Review Bd., 514 F.3d 468, 475 n.1 (5th
Cir. 2008) (““The term ‘demonstrates’
[under identical language in another
whistleblower provision] means to
prove by a preponderance of the
evidence.”). Once the complainant
establishes that the protected activity
was a contributing factor in the adverse
action, the respondent can escape
liability only by proving by clear and
convincing evidence that it would have
taken the same action even in the

absence of the prohibited rationale. The
““clear and convincing evidence”
standard is a higher burden of proof
than a “preponderance of the evidence”
standard.

Section 18C also incorporates the
authorities in the FLSA sections 9 and
11, 29 U.S.C. 209 and 211, to issue
subpoenas and conduct investigations.
Such authorities under section 18C are
delegated and assigned to the Assistant
Secretary for Occupational Safety and
Health. See Secretary’s Order 1-2012
(Jan. 18, 2012), 77 FR 3912 (Jan. 25,
2012).

Section 1984.105 Issuance of Findings
and Preliminary Orders

This section provides that, on the
basis of information obtained in the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of a complaint, written findings
regarding whether or not there is
reasonable cause to believe that the
complaint has merit. If the findings are
that there is reasonable cause to believe
that the complaint has merit, the
Assistant Secretary will order
appropriate relief, including
preliminary reinstatement, affirmative
action to abate the violation, back pay
with interest, and compensatory
damages. The findings and, where
appropriate, preliminary order, advise
the parties of their right to file
objections to the findings of the
Assistant Secretary and to request a
hearing. The findings and, where
appropriate, preliminary order, also
advise the respondent of the right to
request an award of attorney’s fees not
exceeding $1,000 from the AL]J,
regardless of whether the respondent
has filed objections, if the respondent
alleges that the complaint was frivolous
or brought in bad faith. If no objections
are filed within 30 days of receipt of the
findings, the findings and any
preliminary order of the Assistant
Secretary become the final decision and
order of the Secretary. If objections are
timely filed, any order of preliminary
reinstatement will take effect, but the
remaining provisions of the order will
not take effect until administrative
proceedings are completed.

In ordering interest on back pay under
section 18C, the Secretary has
determined that interest due will be
computed by compounding daily the
Internal Revenue Service interest rate
for the underpayment of taxes, which
under 26 U.S.C. 6621 is generally the
Federal short-term rate plus three
percentage points. The Secretary
believes that daily compounding of
interest achieves the make-whole
purpose of a back pay award. Daily

compounding of interest has become the
norm in private lending and recently
was found to be the most appropriate
method of calculating interest on back
pay by the National Labor Relations
Board. See Jackson Hosp. Corp. v.
United Steel, Paper & Forestry, Rubber,
Mfg., Energy, Allied Indus. & Serv.
Workers Int’l Union, 356 NLRB No. 8,
2010 WL 4318371, at *3—4 (NLRB Oct.
22, 2010). Additionally, interest on tax
underpayments under the Internal
Revenue Code, 26 U.S.C. 6621, is
compounded daily pursuant to 26
U.S.C. 6622(a).

In appropriate circumstances, in lieu
of preliminary reinstatement, OSHA
may order that the complainant receive
the same pay and benefits that he or she
received prior to his termination, but
not actually return to work. Such
“economic reinstatement” is akin to an
order for front pay and frequently is
employed in cases arising under section
105(c) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. 815(c),
which protects miners from retaliation.
See, e.g., Sec’y of Labor ex rel. York v.
BR&D Enters., Inc., 23 FMSHRC 697,
2001 WL 1806020, at *1 (AL]J June 26,
2001). Front pay has been recognized as
a possible remedy in cases under the
whistleblower statutes enforced by
OSHA in circumstances where
reinstatement would not be appropriate.
See, e.g., Moder v. Vill. of Jackson, ARB
Nos. 01-095, 02—039, 2003 WL
21499864, at *10 (ARB June 30, 2003)
(under environmental whistleblower
statutes, “front pay may be an
appropriate substitute when the parties
prove the impossibility of a productive
and amicable working relationship, or
the company no longer has a position
for which the complainant is
qualified”); Hobby v. Georgia Power Co.,
ARB No. 98-166, ALJ] No. 1990-ERA-30
(ARB Feb. 9, 2001), aff’d sub nom.
Hobby v. U.S. Dep’t of Labor, No. 01—
10916 (11th Cir. Sept. 30, 2002)
(unpublished) (noting circumstances
where front pay may be available in lieu
of reinstatement but ordering
reinstatement); Doyle v. Hydro Nuclear
Servs., ARB Nos. 99-041, 99-042, 00—
012, 1996 WL 518592, at *6 (ARB Sept.
6, 1996) (under ERA, front pay
appropriate where employer had
eliminated the employee’s position);
Michaud v. BSP Transport, Inc., ARB
Nos. 97-113, 1997 WL 626849, at *4
(ARB Oct. 9, 1997) (under the Surface
Transportation Assistance Act, 49
U.S.C. 31105, front pay appropriate
where employee was unable to work
due to major depression resulting from
the retaliation); Brown v. Lockheed
Martin Corp., AL] No. 2008-S0OX—49,
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2010 WL 2054426, at *55-56 (ALJ Jan.
15, 2010) (noting that while
reinstatement is the “presumptive
remedy”’ under Sarbanes-Oxley, front
pay may be awarded as a substitute
when reinstatement is inappropriate).
Congress intended that employees be
preliminarily reinstated to their
positions if OSHA finds reasonable
cause to believe that they were
discharged in violation of section 18C of
the FLSA. When a violation is found,
the norm is for OSHA to order
immediate preliminary reinstatement.
Neither an employer nor an employee
has a statutory right to choose economic
reinstatement. Rather, economic
reinstatement is designed to
accommodate situations in which
evidence establishes to OSHA’s
satisfaction that reinstatement is
inadvisable for some reason,
notwithstanding the employer’s
retaliatory discharge of the employee. In
such situations, actual reinstatement
might be delayed until after the
administrative adjudication is
completed as long as the employee
continues to receive his or her pay and
benefits and is not otherwise
disadvantaged by a delay in
reinstatement. There is no statutory
basis for allowing the employer to
recover the costs of economically
reinstating an employee should the
employer ultimately prevail in the
whistleblower adjudication.

Subpart B—Litigation

Section 1984.106 Objections to the
Findings and the Preliminary Order and
Requests for a Hearing

To be effective, objections to the
findings of the Assistant Secretary must
be in writing and must be filed with the
Chief Administrative Law Judge, U.S.
Department of Labor, within 30 days of
receipt of the findings. The date of the
postmark, facsimile transmittal, or
electronic communication transmittal is
considered the date of the filing; if the
objection is filed in person, by hand-
delivery or other means, the objection is
filed upon receipt. The filing of
objections also is considered a request
for a hearing before an ALJ. Although
the parties are directed to serve a copy
of their objections on the other parties
of record, as well as the OSHA official
who issued the findings and order, the
Assistant Secretary, and the U.S.
Department of Labor’s Associate
Solicitor for Fair Labor Standards, the
failure to serve copies of the objections
on the other parties of record does not
affect the ALJ’s jurisdiction to hear and
decide the merits of the case. See
Shirani v. Calvert Cliffs Nuclear Power

Plant, Inc., ARB No. 04-101, 2005 WL
2865915, at *7 (ARB Oct. 31, 2005).

The timely filing of objections stays
all provisions of the preliminary order,
except for the portion requiring
reinstatement. A respondent may file a
motion to stay OSHA’s preliminary
order of reinstatement with the Office of
Administrative Law Judges. However,
such a motion will be granted only
based on exceptional circumstances.
The Secretary believes that a stay of the
Assistant Secretary’s preliminary order
of reinstatement under section 18C of
the FLSA would be appropriate only
where the respondent can establish the
necessary criteria for equitable
injunctive relief, i.e., irreparable injury,
likelihood of success on the merits, a
balancing of possible harms to the
parties, and the public interest favors a
stay. If no timely objection to OSHA'’s
findings and/or preliminary order is
filed, then OSHA’s findings and/or
preliminary order become the final
decision of the Secretary not subject to
judicial review.

Section 1984.107 Hearings

This section adopts the rules of
practice and procedure for
administrative hearings before the
Office of Administrative Law Judges at
29 CFR part 18 subpart A. It specifically
provides for hearings to be consolidated
if both the complainant and respondent
object to the findings and/or order of the
Assistant Secretary. This section
provides that the hearing is to
commence expeditiously, except upon a
showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo on
the record. As noted in this section,
formal rules of evidence will not apply,
but rules or principles designed to
assure production of the most probative
evidence will be applied. The ALJ may
exclude evidence that is immaterial,
irrelevant, or unduly repetitious.

Section 1984.108 Role of Federal
Agencies

The Assistant Secretary, at his or her
discretion, may participate as a party or
amicus curiae at any time in the
administrative proceedings under
section 18C of the FLSA. For example,
the Assistant Secretary may exercise his
or her discretion to prosecute the case
in the administrative proceeding before
an ALJ; petition for review of a decision
of an ALJ, including a decision based on
a settlement agreement between the
complainant and the respondent,
regardless of whether the Assistant
Secretary participated before the ALJ; or
participate as amicus curiae before the
AlLJ or in the ARB proceeding. Although

OSHA anticipates that ordinarily the
Assistant Secretary will not participate,
the Assistant Secretary may choose to
do so in appropriate cases, such as cases
involving important or novel legal
issues, large numbers of employees,
alleged violations that appear egregious,
or where the interests of justice might
require participation by the Assistant
Secretary. The Internal Revenue Service
of the United States Department of the
Treasury, the United States Department
of Health and Human Services, and the
Employee Benefits Security
Administration of the United States
Department of Labor, if interested in a
proceeding, also may participate as
amicus curiae at any time in the
proceedings.

Section 1984.109 Decision and Orders
of the Administrative Law Judge

This section sets forth the
requirements for the content of the
decision and order of the ALJ, and
includes the standard for finding a
violation under section 18C. Paragraph
(c) of this section further provides that
the Assistant Secretary’s determination
to dismiss the complaint without an
investigation or without a complete
investigation under section 1984.104 is
not subject to review. Thus, section
1984.109(c) clarifies that the Assistant
Secretary’s determinations on whether
to proceed with an investigation under
section 18C and whether to make
particular investigative findings are
discretionary decisions not subject to
review by the ALJ. The ALJ hears cases
de novo and, therefore, as a general
matter, may not remand cases to the
Assistant Secretary to conduct an
investigation or make further factual
findings. A full discussion of the
burdens of proof used by the
Department of Labor to resolve
whistleblower cases under this part is
described above in the discussion of
section 1984.104. Paragraph (d) notes
the remedies that the AL] may order
under section 18C and, as discussed
under section 1984.105 above, provides
that interest on back pay will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily. Paragraph (e)
requires that the AL]J’s decision be
served on all parties to the proceeding,
the Assistant Secretary, and the U.S.
Department of Labor’s Associate
Solicitor for Fair Labor Standards.
Paragraph (e) also provides that any ALJ
decision requiring reinstatement or
lifting an order of reinstatement by the
Assistant Secretary will be effective
immediately upon receipt of the
decision by the respondent. All other
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portions of the ALJ’s order will be
effective 14 days after the date of the
decision unless a timely petition for
review has been filed with the ARB. If
no timely petition for review is filed
with the ARB, the decision of the ALJ
becomes the final decision of the
Secretary and is not subject to judicial
review.

Section 1984.110 Decision and Orders
of the Administrative Review Board

Upon the issuance of the ALJ’s
decision, the parties have 14 days
within which to petition the ARB for
review of that decision. The date of the
postmark, facsimile transmittal, or
electronic communication transmittal is
considered the date of filing of the
petition; if the petition is filed in
person, by hand delivery or other
means, the petition is considered filed
upon receipt.

The appeal provisions in this part
provide that an appeal to the ARB is not
a matter of right but is accepted at the
discretion of the ARB. The parties
should identify in their petitions for
review the legal conclusions or orders to
which they object, or the objections may
be deemed waived. The ARB has 30
days to decide whether to grant the
petition for review. If the ARB does not
grant the petition, the decision of the
AL]J becomes the final decision of the
Secretary. If a timely petition for review
is filed with the ARB, any relief ordered
by the ALJ, except for that portion
ordering reinstatement, is inoperative
while the matter is pending before the
ARB. When the ARB accepts a petition
for review, the ALJ’s factual
determinations will be reviewed under
the substantial evidence standard.

This section also provides that, based
on exceptional circumstances, the ARB
may grant a motion to stay an ALJ’s
preliminary order of reinstatement
under section 18C, which otherwise
would be effective, while review is
conducted by the ARB. The Secretary
believes that a stay of an ALJ’s
preliminary order of reinstatement
under section 18C would be appropriate
only where the respondent can establish
the necessary criteria for equitable
injunctive relief, i.e., irreparable injury,
likelihood of success on the merits, a
balancing of possible harms to the
parties, and the public interest favors a
stay.

If the ARB concludes that the
respondent has violated the law, it will
issue a final order providing relief to the
complainant. The final order will
require, where appropriate: Affirmative
action to abate the violation;
reinstatement of the complainant to his
or her former position, together with the

compensation (including back pay and
interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney’s and
expert witness fees) reasonably
incurred. Interest on back pay will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily. If the ARB
determines that the respondent has not
violated the law, an order will be issued
denying the complaint. If, upon the
request of the respondent, the ARB
determines that a complaint was
frivolous or was brought in bad faith,
the ARB may award to the respondent
a reasonable attorney’s fee, not
exceeding $1,000.

Subpart C—Miscellaneous Provisions.

Section 1984.111 Withdrawal of
Complaints, Findings, Objections, and
Petitions for Review; Settlement

This section provides the procedures
and time periods for withdrawal of
complaints, the withdrawal of findings
and/or preliminary orders by the
Assistant Secretary, and the withdrawal
of objections to findings and/or orders.
It permits complainants to withdraw
their complaints orally and provides
that, in such circumstances, OSHA will
confirm a complainant’s desire to
withdraw in writing. It also provides for
approval of settlements at the
investigative and adjudicative stages of
the case.

Section 1984.112 Judicial Review

This section describes the statutory
provisions of CPSIA, incorporated into
section 18C of the FLSA, for judicial
review of decisions of the Secretary and
requires, in cases where judicial review
is sought, the ARB to submit the record
of proceedings to the appropriate court
pursuant to the rules of such court.

Section 1984.113 Judicial Enforcement

This section describes the Secretary’s
authority under section 18C to obtain
judicial enforcement of orders and the
terms of settlement agreements. Section
18C incorporates the procedures,
notifications, burdens of proof,
remedies, and statutes of limitations set
forth in CPSIA, 15 U.S.C. 2087(b),
which expressly authorizes district
courts to enforce orders, including
preliminary orders of reinstatement,
issued by the Secretary. See 15 U.S.C.
2087(b)(6) (“Whenever any person has
failed to comply with an order issued
under paragraph (3), the Secretary may

file a civil action in the United States
district court for the district in which
the violation was found to occur, or in
the United States district court for the
District of Columbia, to enforce such
order.”). Specifically, reinstatement
orders issued at the close of OSHA’s
investigation are immediately
enforceable in district court pursuant to
15 U.S.C. 2087(b)(6) and (7). Section
18C of the FLSA provides, through
CPSIA, that the Secretary shall order the
person who has committed a violation
to reinstate the complainant to his or
her former position. See 15 U.S.C.
2087(b)(3)(B)(ii). Section 18C of the
FLSA also provides, through CPSIA,
that the Secretary shall accompany any
reasonable cause finding that a violation
occurred with a preliminary order
containing the relief prescribed by
subsection (b)(3)(B) of CPSIA, which
includes reinstatement where
appropriate, and that any preliminary
order of reinstatement shall not be
stayed upon the filing of objections. See
15 U.S.C. 2087(b)(2)(A) (“The filing of
such objections shall not operate to stay
any reinstatement remedy contained in
the preliminary order.”). Thus, under
section 18C of the FLSA enforceable
orders include preliminary orders that
contain the relief of reinstatement
prescribed by 15 U.S.C. 2087(b)(3)(B).
This statutory interpretation is
consistent with the Secretary’s
interpretation of similar language in the
Wendell H. Ford Aviation Investment
and Reform Act for the 21st Century and
Sarbanes-Oxley. See Brief for the
Intervenor/Plaintiff-Appellee Secretary
of Labor, Solis v. Tenn. Commerce
Bancorp, Inc., No. 10-5602 (6th Cir.
2010); Solis v. Tenn. Commerce
Bancorp, Inc., 713 F. Supp. 2d 701
(M.D. Tenn. 2010); but see Bechtel v.
Competitive Techs., Inc., 448 F.3d 469
(2d Cir. 2006); Welch v. Cardinal
Bankshares Corp., 454 F. Supp. 2d 552
(W.D. Va. 2006) (decision vacated,
appeal dismissed, No. 06—2295 (4th Cir.
Feb. 20, 2008)). Also through
application of CPSIA, section 18C of the
FLSA permits the person on whose
behalf the order was issued to obtain
judicial enforcement of the order. See 15
U.S.C. 2087(b)(7).

Section 1984.114 District Court
Jurisdiction of Retaliation Complaints

This section sets forth provisions that
allow a complainant to bring an original
de novo action in district court, alleging
the same allegations contained in the
complaint filed with OSHA, under
certain circumstances. By incorporating
the procedures, notifications, burdens of
proof, remedies, and statutes of
limitations set forth in CPSIA, 15 U.S.C.
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2087(b), section 18C permits a
complainant to file an action for de
novo review in the appropriate district
court if there has been no final decision
of the Secretary within 210 days of the
filing of the complaint, or within 90
days after receiving a written
determination. “Written determination”
refers to the Assistant Secretary’s
written findings issued at the close of
OSHA'’s investigation under section
1984.105(a). 15 U.S.C. 2087(b)(4). The
Secretary’s final decision is generally
the decision of the ARB issued under
section 1984.110. In other words, a
complainant may file an action for de
novo review in the appropriate district
court in either of the following two
circumstances: (1) A complainant may
file a de novo action in district court
within 90 days of receiving the
Assistant Secretary’s written findings
issued under section 1984.105(a), or (2)
a complainant may file a de novo action
in district court if more than 210 days
have passed since the filing of the
complaint and the Secretary has not
issued a final decision. The plain
language of 15 U.S.C. 2087(b)(4), by
distinguishing between actions that can
be brought if the Secretary has not
issued a “final decision” within 210
days and actions that can be brought
within 90 days after a “written
determination,” supports allowing de
novo actions in district court under
either of the circumstances described
above. However, it is the Secretary’s
position that complainants may not
initiate an action in federal court after
the Secretary issues a final decision,
even if the date of the final decision is
more than 210 days after the filing of the
complaint or within 90 days of the
complainant’s receipt of the Assistant
Secretary’s written findings. The
purpose of the “kick-out” provision is to
aid the complainant in receiving a
prompt decision. That goal is not
implicated in a situation where the
complainant already has received a final
decision from the Secretary. In addition,
permitting the complainant to file a new
case in district court in such
circumstances could conflict with the
parties’ rights to seek judicial review of
the Secretary’s final decision in the
court of appeals. See 15 U.S.C.
2087(b)(5)(B) (providing that an order
with respect to which review could
have been obtained in [the court of
appeals] shall not be subject to judicial
review in any criminal or other civil
proceeding).

Under section 18C of the FLSA, the
Assistant Secretary’s written findings
become the final order of the Secretary,
not subject to judicial review, if no

objection is filed within 30 days. See 15
U.S.C. 2087(b)(2). Thus, a complainant
may need to file timely objections to the
Assistant Secretary’s findings in order to
preserve the right to file an action in
district court.

This section also requires that, within
seven days after filing a complaint in
district court, a complainant must
provide a file-stamped copy of the
complaint to the Assistant Secretary, the
ALJ, or the ARB, depending on where
the proceeding is pending. A copy of the
complaint also must be provided to the
OSHA official who issued the findings
and/or preliminary order, the Assistant
Secretary, and the U.S. Department of
Labor’s Associate Solicitor for Fair
Labor Standards. This provision is
necessary to notify the Agency that the
complainant has opted to file a
complaint in district court. This
provision is not a substitute for the
complainant’s compliance with the
requirements for service of process of
the district court complaint contained in
the Federal Rules of Civil Procedure and
the local rules of the district court
where the complaint is filed. The
section also incorporates the statutory
provisions which allow for a jury trial
at the request of either party in a district
court action, and which specify the
remedies and burdens of proof in a
district court action.

Section 1984.115 Special
Circumstances; Waiver of Rules

This section provides that in
circumstances not contemplated by
these rules or for good cause the ALJ or
the ARB may, upon application and
notice to the parties, waive any rule as
justice or the administration of section
18C of the FLSA requires.

IV. Paperwork Reduction Act

This rule contains a reporting
provision (filing a retaliation complaint,
section 1984.103) which was previously
reviewed as a statutory requirement of
section 18C of the FLSA, 29 U.S.C.
218C, and approved for use by the
Office of Management and Budget
(“OMB”), and was assigned OMB
control number 1218-0236 under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13, 109
Stat. 163 (1995). A non-material change
has been submitted to OMB to include
the regulatory citation.

V. Administrative Procedure Act

The notice and comment rulemaking
procedures of section 553 of the
Administrative Procedure Act (APA) do
not apply “to interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or

practice.” 5 U.S.C. 553(b)(A). This is a
rule of agency procedure, practice and
interpretation within the meaning of
that section. Therefore, publication in
the Federal Register of a notice of
proposed rulemaking and request for
comments are not required for these
regulations, which provide the
procedures for the handling of
retaliation complaints. Although this is
a procedural rule not subject to the
notice and comment procedures of the
APA, the Agency is providing persons
interested in this interim final rule 60
days to submit comments. A final rule
will be published after the Agency
receives and reviews the public’s
comments.

Furthermore, because this rule is
procedural and interpretative rather
than substantive, the normal
requirement of 5 U.S.C. 553(d) that a
rule be effective 30 days after
publication in the Federal Register is
inapplicable. The Assistant Secretary
also finds good cause to provide an
immediate effective date for this interim
final rule. It is in the public interest that
the rule be effective immediately so that
parties may know what procedures are
applicable to pending cases.

VI. Executive Orders 12866 and 13563;
Unfunded Mandates Reform Act of
1995; Executive Order 13132

The Office of Management and Budget
has concluded that this rule is a
“significant regulatory action” within
the meaning of section 3(f)(4) of
Executive Order 12866. Executive Order
12866, reaffirmed by Executive Order
13563, requires a full economic impact
analysis only for “economically
significant”” rules, which are defined in
section 3(f)(1) of Executive Order 12866
as rules that may “[hlave an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities.” Because
the rule is procedural and interpretative
in nature, it is expected to have a
negligible economic impact. Therefore,
no economic impact analysis has been
prepared. For the same reason, the rule
does not require a section 202 statement
under the Unfunded Mandates Reform
Act of 1995. 2 U.S.C. 1531 et seq.
Finally, this rule does not have
“federalism implications.” The rule
does not have “substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government” and
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therefore is not subject to Executive
Order 13132 (Federalism).

VII. Regulatory Flexibility Analysis

The Department has determined that
the regulation will not have a significant
economic impact on a substantial
number of small entities. The regulation
simply implements procedures
necessitated by enactment of section
18C of the FLSA. Furthermore, no
certification to this effect is required
and no regulatory flexibility analysis is
required because no proposed rule has
been issued.

List of Subjects in 29 CFR Part 1984

Administrative practice and
procedure, Employment, Health care,
Investigations, Reporting and
recordkeeping requirements,
Whistleblower.

Authority and Signature

This document was prepared under
the direction and control of David
Michaels, Ph.D., MPH, Assistant
Secretary of Labor for Occupational
Safety and Health.

Signed at Washington, DG, on February 13,
2013.
David Michaels,
Assistant Secretary of Labor for Occupational
Safety and Health.

Accordingly, for the reasons set out in
the preamble, 29 CFR part 1984 is added
to read as follows:

PART 1984—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER SECTION 1558
OF THE AFFORDABLE CARE ACT

Subpart A—Complaints, Investigations,
Findings and Preliminary Orders

Sec.

1984.100
1984.101
1984.102
1984.103

Purpose and scope.

Definitions.

Obligations and prohibited acts.

Filing of retaliation complaint.

1984.104 Investigation.

1984.105 Issuance of findings and
preliminary orders.

Subpart B—Litigation

1984.106 Objections to the findings and the
preliminary order and requests for a
hearing.

1984.107 Hearings.

1984.108 Role of Federal agencies.

1984.109 Decision and orders of the
administrative law judge.

1984.110 Decision and orders of the
Administrative Review Board.

Subpart C—Miscellaneous Provisions

1984.111 Withdrawal of complaints,
findings, objections, and petitions for
review; settlement.

1984.112 Judicial review.

1984.113 Judicial enforcement.

1984.114 District court jurisdiction of
retaliation complaints.

1984.115 Special circumstances; waiver of
rules.

Authority: 29 U.S.C. 218C; Secretary’s
Order 1-2012 (Jan. 18, 2012), 77 FR 3912
(Jan. 25, 2012); Secretary’s Order 1-2010 (Jan.
15, 2010), 75 FR 3924 (Jan. 25, 2010).

Subpart A—Complaints,
Investigations, Findings and
Preliminary Orders

§1984.100 Purpose and scope.

(a) This part implements procedures
under section 1558 of the Patient
Protection and Affordable Care Act,
Public Law 111-148, 124 Stat. 119,
which was signed into law on March 23,
2010 and was amended by the Health
Care and Education Reconciliation Act
of 2010, Public Law 111-152, 124 Stat.
1029, signed into law on March 30,
2010. The terms “Affordable Care Act”
or “the Act” are used in this part to refer
to the final, amended version of the law.
Section 1558 of the Act amended the
Fair Labor Standards Act, 29 U.S.C. 201
et seq. (FLSA) by adding new section
18C. 29 U.S.C. 218C. Section 18C of the
FLSA provides protection for an
employee from retaliation because the
employee has received a credit under
section 36B of the Internal Revenue
Code of 1986, 26 U.S.C. 36B, or a cost-
sharing reduction (referred to as a
“subsidy’ in section 18C) under the
Affordable Care Act section 1402, 42
U.S.C. 18071, or because the employee
has engaged in protected activity
pertaining to title I of the Affordable
Care Act or any amendment made by
title I of the Affordable Care Act.

(b) This part establishes procedures
under section 18C of the FLSA for the
expeditious handling of retaliation
complaints filed by employees, or by
persons acting on their behalf. These
rules, together with those codified at 29
CFR part 18, set forth the procedures
under section 18C of the FLSA for
submission of complaints,
investigations, issuance of findings and
preliminary orders, objections to
findings and orders, litigation before
administrative law judges (ALJs), post-
hearing administrative review, and
withdrawals and settlements.

§1984.101 Definitions.

As used in this part:

(a) Affordable Care Act or “the Act”
means The Patient Protection and
Affordable Care Act, Public Law 111—
148, 124 Stat. 119 (Mar. 23, 2010), as
amended by the Health Care and
Education Reconciliation Act of 2010,
Public Law 111-152.

(b) Assistant Secretary means the
Assistant Secretary of Labor for

Occupational Safety and Health or the
person or persons to whom he or she
delegates authority under section 18C of
the FLSA.

(c) Business days means days other
than Saturdays, Sundays, and Federal
holidays.

(d) Complainant means the employee
who filed an FLSA section 18C
complaint or on whose behalf a
complaint was filed.

(e)(1) Employee means any individual
employed by an employer. In the case
of an individual employed by a public
agency, the term employee means any
individual employed by the
Government of the United States: As a
civilian in the military departments (as
defined in 5 U.S.C. 102), in any
executive agency (as defined in 5 U.S.C.
105), in any unit of the judicial branch
of the Government which has positions
in the competitive service, in a
nonappropriated fund instrumentality
under the jurisdiction of the Armed
Forces, in the Library of Congress, or in
the Government Printing Office. The
term employee also means any
individual employed by the United
States Postal Service or the Postal
Regulatory Commission; and any
individual employed by a State,
political subdivision of a State, or an
interstate governmental agency, other
than an individual who is not subject to
the civil service laws of the State,
political subdivision, or agency which
employs him; and who holds a public
elective office of that State, political
subdivision, or agency, is selected by
the holder of such an office to be a
member of his personal staff, is
appointed by such an officeholder to
serve on a policymaking level, is an
immediate adviser to such an
officeholder with respect to the
constitutional or legal powers of his
office, or is an employee in the
legislative branch or legislative body of
that State, political subdivision, or
agency and is not employed by the
legislative library of such State, political
subdivision, or agency.

(2) The term employee does not
include:

(i) Any individual who volunteers to
perform services for a public agency
which is a State, a political subdivision
of a State, or an interstate governmental
agency, if the individual receives no
compensation or is paid expenses,
reasonable benefits, or a nominal fee to
perform the services for which the
individual volunteered—and such
services are not the same type of
services which the individual is
employed to perform for such public
agency;
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(ii) Any employee of a public agency
which is a State, political subdivision of
a State, or an interstate governmental
agency that volunteers to perform
services for any other State, political
subdivision, or interstate governmental
agency, including a State, political
subdivision or agency with which the
employing State, political subdivision,
or agency has a mutual aid agreement;
or

(iii) Any individual who volunteers
their services solely for humanitarian
purposes to private non-profit food
banks and who receive groceries from
the food banks.

(3) The term employee includes
former employees and applicants for
employment.

(f) Employer includes any person
acting directly or indirectly in the
interest of an employer in relation to an
employee and includes a public agency,
but does not include any labor
organization (other than when acting as
an employer) or anyone acting in the
capacity of officer or agent of such labor
organization.

(g) OSHA means the Occupational
Safety and Health Administration of the
United States Department of Labor.

(h) Person means an individual,
partnership, association, corporation,
business trust, legal representative, or
any organized group of persons.

(i) Respondent means the employer
named in the complaint who is alleged
to have violated the Act.

(j) Secretary means the Secretary of
Labor or person to whom authority
under the Affordable Care Act has been
delegated.

(k) Any future statutory amendments
that affect the definition of a term or
terms listed in this section will apply in
lieu of the definition stated herein.

§1984.102 Obligations and prohibited
acts.

(a) No employer may discharge or
otherwise retaliate against, including,
but not limited to, intimidating,
threatening, restraining, coercing,
blacklisting or disciplining, any
employee with respect to the
employee’s compensation, terms,
conditions, or privileges of employment
because the employee (or an individual
acting at the request of the employee),
has engaged in any of the activities
specified in paragraphs (b)(1) through
(5) of this section.

(b) An employee is protected against
retaliation because the employee (or an
individual acting at the request of the
employee) has:

(1) Received a credit under section
36B of the Internal Revenue Code of
1986, 26 U.S.C. 36B, or a subsidy under

section 1402 of the Affordable Care Act,
42 U.S.C. 18071;

(2) Provided, caused to be provided,
or is about to provide or cause to be
provided to the employer, the Federal
Government, or the attorney general of
a State information relating to any
violation of, or any act or omission the
employee reasonably believes to be a
violation of, any provision of title I of
the Affordable Care Act (or an
amendment made by title I of the
Affordable Care Act);

(3) Testified or is about to testify in a
proceeding concerning such violation;

(4) Assisted or participated, or is
about to assist or participate, in such a
proceeding; or

(5) Objected to, or refused to
participate in, any activity, policy,
practice, or assigned task that the
employee (or other such person)
reasonably believed to be in violation of
any provision of title I of the Affordable
Care Act (or amendment), or any order,
rule, regulation, standard, or ban under
title I of the Affordable Care Act (or
amendment).

§1984.103 Filing of retaliation complaint.

(a) Who may file. An employee who
believes that he or she has been
retaliated against in violation of section
18C of the FLSA may file, or have filed
by any person on the employee’s behalf,
a complaint alleging such retaliation.

(b) Nature of filing. No particular form
of complaint is required. A complaint
may be filed orally or in writing. Oral
complaints will be reduced to writing
by OSHA. If the complainant is unable
to file the complaint in English, OSHA
will accept the complaint in any
language.

(c) Place of filing. The complaint
should be filed with the OSHA office
responsible for enforcement activities in
the geographical area where the
employee resides or was employed, but
may be filed with any OSHA officer or
employee. Addresses and telephone
numbers for these officials are set forth
in local directories and at the following
Internet address: http://www.osha.gov.

(d) Time for filing. Within 180 days
after an alleged violation of section 18C
of the FLSA occurs, any employee who
believes that he or she has been
retaliated against in violation of that
section may file, or have filed by any
person on the employee’s behalf, a
complaint alleging such retaliation. The
date of the postmark, facsimile
transmittal, electronic communication
transmittal, telephone call, hand-
delivery, delivery to a third-party
commercial carrier, or in-person filing at
an OSHA office will be considered the
date of filing. The time for filing a

complaint may be tolled for reasons
warranted by applicable case law.

§1984.104 Investigation.

(a) Upon receipt of a complaint in the
investigating office, the Assistant
Secretary will notify the respondent of
the filing of the complaint, of the
allegations contained in the complaint,
and of the substance of the evidence
supporting the complaint. Such
materials will be redacted, if necessary,
in accordance with the Privacy Act of
1974, 5 U.S.C. 552a, and other
applicable confidentiality laws. The
Assistant Secretary will also notify the
respondent of its rights under
paragraphs (b) and (f) of this section and
paragraph (e) of § 1984.110. The
Assistant Secretary will provide an
unredacted copy of these same materials
to the complainant (or complainant’s
legal counsel if complainant is
represented by counsel) and to the
appropriate office of the Federal agency
charged with the administration of the
general provisions of the Affordable
Care Act under which the complaint is
filed: Either the Internal Revenue
Service of the United States Department
of the Treasury (IRS), the United States
Department of Health and Human
Services (HHS), or the Employee
Benefits Security Administration of the
United States Department of Labor
(EBSA).

(b) Within 20 days of receipt of the
notice of the filing of the complaint
provided under paragraph (a) of this
section, the respondent and the
complainant each may submit to the
Assistant Secretary a written statement
and any affidavits or documents
substantiating its position. Within the
same 20 days, the respondent and the
complainant each may request a
meeting with the Assistant Secretary to
present its position.

(c) Throughout the investigation, the
Agency will provide to the complainant
(or the complainant’s legal counsel if
complainant is represented by counsel)
a copy of all of respondent’s
submissions to the Agency that are
responsive to the complainant’s
whistleblower complaint. Before
providing such materials to the
complainant, the Agency will redact
them, if necessary, in accordance with
the Privacy Act of 1974, 5 U.S.C. 552a,
and other applicable confidentiality
laws. The Agency will also provide the
complainant with an opportunity to
respond to such submissions.

(d) Investigations will be conducted
in a manner that protects the
confidentiality of any person who
provides information on a confidential
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basis, other than the complainant, in
accordance with part 70 of this title.

(e)(1) A complaint will be dismissed
unless the complainant has made a
prima facie showing that protected
activity was a contributing factor in the
adverse action alleged in the complaint.

(2) The complaint, supplemented as
appropriate by interviews of the
complainant, must allege the existence
of facts and evidence to make a prima
facie showing as follows:

(i) The employee engaged in a
protected activity;

(ii) The respondent knew or suspected
that the employee engaged in the
protected activity;

(iii) The employee suffered an adverse
action; and

(iv) The circumstances were sufficient
to raise the inference that the protected
activity was a contributing factor in the
adverse action.

(3) For purposes of determining
whether to investigate, the complainant
will be considered to have met the
required burden if the complaint on its
face, supplemented as appropriate
through interviews of the complainant,
alleges the existence of facts and either
direct or circumstantial evidence to
meet the required showing, i.e., to give
rise to an inference that the respondent
knew or suspected that the employee
engaged in protected activity and that
the protected activity was a contributing
factor in the adverse action. The burden
may be satisfied, for example, if the
complaint shows that the adverse action
took place shortly after the protected
activity, giving rise to the inference that
it was a contributing factor in the
adverse action. If the required showing
has not been made, the complainant (or
the complainant’s legal counsel, if
complainant is represented by counsel)
will be so notified and the investigation
will not commence.

(4) Notwithstanding a finding that a
complainant has made a prima facie
showing, as required by this section, an
investigation of the complaint will not
be conducted or will be discontinued if
the respondent demonstrates by clear
and convincing evidence that it would
have taken the same adverse action in
the absence of the complainant’s
protected activity.

(5) If the respondent fails to make a
timely response or fails to satisfy the
burden set forth in the prior paragraph,
the Assistant Secretary will proceed
with the investigation. The investigation
will proceed whenever it is necessary or
appropriate to confirm or verify the
information provided by the
respondent.

(B Prior to the issuance of findings
and a preliminary order as provided for

in §1984.105, if the Assistant Secretary
has reasonable cause, on the basis of
information gathered under the
procedures of this part, to believe that
the respondent has violated section 18C
of the FLSA and that preliminary
reinstatement is warranted, the
Assistant Secretary will again contact
the respondent (or the respondent’s
legal counsel if respondent is
represented by counsel) to give notice of
the substance of the relevant evidence
supporting the complainant’s
allegations as developed during the
course of the investigation. This
evidence includes any witness
statements, which will be redacted to
protect the identity of confidential
informants where statements were given
in confidence; if the statements cannot
be redacted without revealing the
identity of confidential informants,
summaries of their contents will be
provided. The complainant will also
receive a copy of the materials that must
be provided to the respondent under
this paragraph. Before providing such
materials to the complainant, the
Agency will redact them, if necessary,
in accordance with the Privacy Act of
1974, 5 U.S.C. 552a, and other
applicable confidentiality laws. The
respondent will be given the
opportunity to submit a written
response, to meet with the investigators,
to present statements from witnesses in
support of its position, and to present
legal and factual arguments. The
respondent must present this evidence
within 10 business days of the Assistant
Secretary’s notification pursuant to this
paragraph, or as soon thereafter as the
Assistant Secretary and the respondent
can agree, if the interests of justice so
require.

§1984.105 Issuance of findings and
preliminary orders.

(a) After considering all the relevant
information collected during the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of the complaint, written findings as to
whether or not there is reasonable cause
to believe that the respondent has
retaliated against the complainant in
violation of section 18C of the FLSA.

(1) If the Assistant Secretary
concludes that there is reasonable cause
to believe that a violation has occurred,
the Assistant Secretary will accompany
the findings with a preliminary order
providing relief to the complainant. The
preliminary order will require, where
appropriate: Affirmative action to abate
the violation; reinstatement of the
complainant to his or her former
position, together with the
compensation (including back pay and

interest), terms, conditions and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney’s and
expert witness fees) reasonably
incurred. Interest on back pay will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily.

(2) If the Assistant Secretary
concludes that a violation has not
occurred, the Assistant Secretary will
notify the parties of that finding.

(b) The findings and, where
appropriate, the preliminary order will
be sent by certified mail, return receipt
requested, to all parties of record (and
each party’s legal counsel if the party is
represented by counsel). The findings
and, where appropriate, the preliminary
order will inform the parties of the right
to object to the findings and/or order
and to request a hearing, and of the right
of the respondent to request an award of
attorney’s fees not exceeding $1,000
from the ALJ, regardless of whether the
respondent has filed objections, if
respondent alleges that the complaint
was frivolous or brought in bad faith.
The findings and, where appropriate,
the preliminary order also will give the
address of the Chief Administrative Law
Judge, U.S. Department of Labor. At the
same time, the Assistant Secretary will
file with the Chief Administrative Law
Judge a copy of the original complaint
and a copy of the findings and/or order.

(c) The findings and any preliminary
order will be effective 30 days after
receipt by the respondent (or the
respondent’s legal counsel if the
respondent is represented by counsel),
or on the compliance date set forth in
the preliminary order, whichever is
later, unless an objection and/or a
request for hearing has been timely filed
as provided at § 1984.106. However, the
portion of any preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and the
preliminary order, regardless of any
objections to the findings and/or the
order.

Subpart B—Litigation

§1984.106 Obijections to the findings and
the preliminary order and requests for a
hearing.

(a) Any party who desires review,
including judicial review, of the
findings and/or preliminary order, or a
respondent alleging that the complaint
was frivolous or brought in bad faith
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who seeks an award of attorney’s fees
under section 18C of the FLSA, must
file any objections and/or a request for
a hearing on the record within 30 days
of receipt of the findings and
preliminary order pursuant to
§1984.105. The objections, request for a
hearing, and/or request for attorney’s
fees must be in writing and state
whether the objections are to the
findings, the preliminary order, and/or
whether there should be an award of
attorney’s fees. The date of the
postmark, facsimile transmittal, or
electronic communication transmittal is
considered the date of filing; if the
objection is filed in person, by hand
delivery or other means, the objection is
filed upon receipt. Objections must be
filed with the Chief Administrative Law
Judge, U.S. Department of Labor, and
copies of the objections must be mailed
at the same time to the other parties of
record, the OSHA official who issued
the findings and order, the Assistant
Secretary, and the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor.

(b) If a timely objection is filed, all
provisions of the preliminary order will
be stayed, except for the portion
requiring preliminary reinstatement,
which will not be automatically stayed.
The portion of the preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and preliminary
order, regardless of any objections to the
order. The respondent may file a motion
with the Office of Administrative Law
Judges for a stay of the Assistant
Secretary’s preliminary order of
reinstatement, which shall be granted
only based on exceptional
circumstances. If no timely objection is
filed with respect to either the findings
or the preliminary order, the findings
and/or the preliminary order will
become the final decision of the
Secretary, not subject to judicial review.

§1984.107 Hearings.

(a) Except as provided in this part,
proceedings will be conducted in
accordance with the rules of practice
and procedure for administrative
hearings before the Office of
Administrative Law Judges, codified at
subpart A of part 18 of this title.

(b) Upon receipt of an objection and
request for hearing, the Chief
Administrative Law Judge will promptly
assign the case to an ALJ who will
notify the parties, by certified mail, of
the day, time, and place of hearing. The
hearing is to commence expeditiously,
except upon a showing of good cause or
unless otherwise agreed to by the
parties. Hearings will be conducted de

novo on the record. ALJs have broad
discretion to limit discovery in order to
expedite the hearing.

(c) If both the complainant and the
respondent object to the findings and/or
order, the objections will be
consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence will not
apply, but rules or principles designed
to assure production of the most
probative evidence will be applied. The
ALJ may exclude evidence that is
immaterial, irrelevant, or unduly
repetitious.

§1984.108 Role of Federal agencies.

(a)(1) The complainant and the
respondent will be parties in every
proceeding and must be served with
copies of all documents in the case. At
the Assistant Secretary’s discretion, the
Assistant Secretary may participate as a
party or as amicus curiae at any time at
any stage of the proceeding. This right
to participate includes, but is not
limited to, the right to petition for
review of a decision of an AL]J,
including a decision approving or
rejecting a settlement agreement
between the complainant and the
respondent.

(2) Copies of documents must be sent
to the Assistant Secretary, and to the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, only upon request of the
Assistant Secretary, or where the
Assistant Secretary is participating in
the proceeding, or where service on the
Assistant Secretary and the Associate
Solicitor is otherwise required by these
rules.

(b) The IRS, HHS, and EBSA, if
interested in a proceeding, may
participate as amicus curiae at any time
in the proceeding, at those agencies’
discretion. At the request of the
interested Federal agency, copies of all
documents in a case must be sent to the
Federal agency, whether or not the
agency is participating in the
proceeding.

§1984.109 Decision and orders of the
administrative law judge.

(a) The decision of the ALJ will
contain appropriate findings,
conclusions, and an order pertaining to
the remedies provided in paragraph (d)
of this section, as appropriate. A
determination that a violation has
occurred may be made only if the
complainant has demonstrated by a
preponderance of the evidence that
protected activity was a contributing
factor in the adverse action alleged in
the complaint.

(b) If the complainant has satisfied the
burden set forth in the prior paragraph,
relief may not be ordered if the
respondent demonstrates by clear and
convincing evidence that it would have
taken the same adverse action in the
absence of any protected activity.

(c) Neither the Assistant Secretary’s
determination to dismiss a complaint
without completing an investigation
pursuant to § 1984.104(e) nor the
Assistant Secretary’s determination to
proceed with an investigation is subject
to review by the ALJ, and a complaint
may not be remanded for the
completion of an investigation or for
additional findings on the basis that a
determination to dismiss was made in
error. Rather, if there otherwise is
jurisdiction, the ALJ will hear the case
on the merits or dispose of the matter
without a hearing if the facts and
circumstances warrant.

(d)(1) If the ALJ concludes that the
respondent has violated the law, the ALJ
will issue an order that will require,
where appropriate: Affirmative action to
abate the violation; reinstatement of the
complainant to his or her former
position, together with the
compensation (including back pay and
interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney’s and
expert witness fees) reasonably
incurred. Interest on back pay will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily.

(2) If the ALJ determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ALJ determines that a
complaint was frivolous or was brought
in bad faith, the AL] may award to the
respondent a reasonable attorney’s fee,
not exceeding $1,000.

(e) The decision will be served upon
all parties to the proceeding, the
Assistant Secretary, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
Any ALJ’s decision requiring
reinstatement or lifting an order of
reinstatement by the Assistant Secretary
will be effective immediately upon
receipt of the decision by the
respondent. All other portions of the
ALJ’s order will be effective 14 days
after the date of the decision unless a
timely petition for review has been filed
with the Administrative Review Board
(ARB), U.S. Department of Labor. The
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decision of the ALJ will become the
final order of the Secretary unless a
petition for review is timely filed with
the ARB and the ARB accepts the
petition for review.

§1984.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney’s fees, must file a written
petition for review with the ARB, which
has been delegated the authority to act
for the Secretary and issue final
decisions under this part. The parties
should identify in their petitions for
review the legal conclusions or orders to
which they object, or the objections may
be deemed waived. A petition must be
filed within 14 days of the date of the
decision of the AL]J. The date of the
postmark, facsimile transmittal, or
electronic communication transmittal
will be considered to be the date of
filing; if the petition is filed in person,
by hand delivery or other means, the
petition is considered filed upon
receipt. The petition must be served on
all parties and on the Chief
Administrative Law Judge at the time it
is filed with the ARB. Copies of the
petition for review must be served on
the Assistant Secretary, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor.

(b) If a timely petition for review is
filed pursuant to paragraph (a) of this
section, the decision of the ALJ will
become the final order of the Secretary
unless the ARB, within 30 days of the
filing of the petition, issues an order
notifying the parties that the case has
been accepted for review. If a case is
accepted for review, the decision of the
ALJ will be inoperative unless and until
the ARB issues an order adopting the
decision, except that any order of
reinstatement will be effective while
review is conducted by the ARB, unless
the ARB grants a motion by the
respondent to stay that order based on
exceptional circumstances. The ARB
will specify the terms under which any
briefs are to be filed. The ARB will
review the factual determinations of the
ALJ under the substantial evidence
standard. If no timely petition for
review is filed, or the ARB denies
review, the decision of the AL]J will
become the final order of the Secretary.
If no timely petition for review is filed,
the resulting final order is not subject to
judicial review.

(c) The final decision of the ARB will
be issued within 120 days of the

conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the AL]J, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s final decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
final decision will also be served on the
Assistant Secretary, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, even if the Assistant Secretary is
not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue a final order providing
relief to the complainant. The final
order will require, where appropriate:
Affirmative action to abate the violation;
reinstatement of the complainant to the
complainant’s former position, together
with the compensation (including back
pay and interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney’s and
expert witness fees) reasonably
incurred. Interest on back pay will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily.

(e) If the ARB determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent a reasonable attorney’s fee,
not exceeding $1,000.

Subpart C—Miscellaneous Provisions

§1984.111 Withdrawal of complaints,
findings, objections, and petitions for
review; settlement.

(a) At any time prior to the filing of
objections to the Assistant Secretary’s
findings and/or preliminary order, a
complainant may withdraw his or her
complaint by notifying the Assistant
Secretary, orally or in writing, of his or
her withdrawal. The Assistant Secretary
then will confirm in writing the
complainant’s desire to withdraw and
determine whether to approve the
withdrawal. The Assistant Secretary
will notify the parties (and each party’s
legal counsel if the party is represented
by counsel) of the approval of any
withdrawal. If the complaint is

withdrawn because of settlement, the
settlement must be submitted for
approval in accordance with paragraph
(d) of this section. A complainant may
not withdraw his or her complaint after
the filing of objections to the Assistant
Secretary’s findings and/or preliminary
order.

(b) The Assistant Secretary may
withdraw the findings and/or
preliminary order at any time before the
expiration of the 30-day objection
period described in § 1984.106,
provided that no objection has been
filed yet, and substitute new findings
and/or a new preliminary order. The
date of the receipt of the substituted
findings or order will begin a new 30-
day objection period.

(c) At any time before the Assistant
Secretary’s findings and/or order
become final, a party may withdraw
objections to the Assistant Secretary’s
findings and/or order by filing a written
withdrawal with the ALJ. If the case is
on review with the ARB, a party may
withdraw a petition for review of an
ALJ’s decision at any time before that
decision becomes final by filing a
written withdrawal with the ARB. The
ALJ or the ARB, as the case may be, will
determine whether to approve the
withdrawal of the objections or the
petition for review. If the ALJ approves
a request to withdraw objections to the
Assistant Secretary’s findings and/or
order, and there are no other pending
objections, the Assistant Secretary’s
findings and/or order will become the
final order of the Secretary. If the ARB
approves a request to withdraw a
petition for review of an ALJ decision,
and there are no other pending petitions
for review of that decision, the ALJ’s
decision will become the final order of
the Secretary. If objections or a petition
for review are withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section.

(d)(1) Investigative settlements. At any
time after the filing of a complaint, and
before the findings and/or order are
objected to or become a final order by
operation of law, the case may be settled
if the Assistant Secretary, the
complainant, and the respondent agree
to a settlement. The Assistant
Secretary’s approval of a settlement
reached by the respondent and the
complainant demonstrates the Assistant
Secretary’s consent and achieves the
consent of all three parties.

(2) Adjudicatory settlements. At any
time after the filing of objections to the
Assistant Secretary’s findings and/or
order, the case may be settled if the
participating parties agree to a
settlement and the settlement is
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approved by the ALJ if the case is before
the ALJ, or by the ARB if the ARB has
accepted the case for review. A copy of
the settlement will be filed with the ALJ
or the ARB, as the case may be.

(e) Any settlement approved by the
Assistant Secretary, the ALJ, or the ARB
will constitute the final order of the
Secretary and may be enforced in
United States district court pursuant to
§1984.113.

§1984.112 Judicial review.

(a) Within 60 days after the issuance
of a final order under §§ 1984.109 and
1984.110, any person adversely affected
or aggrieved by the order may file a
petition for review of the order in the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit in which the
complainant resided on the date of the
violation.

(b) A final order is not subject to
judicial review in any criminal or other
civil proceeding.

(c) If a timely petition for review is
filed, the record of a case, including the
record of proceedings before the ALJ,
will be transmitted by the ARB or the
ALJ, as the case may be, to the
appropriate court pursuant to the
Federal Rules of Appellate Procedure
and the local rules of such court.

§1984.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of
reinstatement, or a final order, including
one approving a settlement agreement,
issued under section 18C of the FLSA,
the Secretary or a person on whose
behalf the order was issued may file a
civil action seeking enforcement of the
order in the United States district court
for the district in which the violation
was found to have occurred. The
Secretary also may file a civil action
seeking enforcement of the order in the
United States district court for the
District of Columbia.

§1984.114 District court jurisdiction of
retaliation complaints.

(a) The complainant may bring an
action at law or equity for de novo
review in the appropriate district court
of the United States, which will have
jurisdiction over such an action without
regard to the amount in controversy,
either:

(1) Within 90 days after receiving a
written determination under
§ 1984.105(a) provided that there has
been no final decision of the Secretary;
or

(2) If there has been no final decision
of the Secretary within 210 days of the
filing of the complaint.

(3) At the request of either party, the
action shall be tried by the court with
a jury.

(b) A proceeding under paragraph (a)
of this section shall be governed by the
same legal burdens of proof specified in
section 1984.109. The court shall have
jurisdiction to grant all relief necessary
to make the employee whole, including
injunctive relief and compensatory
damages, including:

(1) Reinstatement with the same
seniority status that the employee
would have had, but for the discharge
or discrimination;

(2) The amount of back pay, with
interest; and

(3) Compensation for any special
damages sustained as a result of the
discharge or discrimination, including
litigation costs, expert witness fees, and
reasonable attorney fees.

(c) Within seven days after filing a
complaint in federal court, a
complainant must file with the
Assistant Secretary, the ALJ, or the ARB,
depending on where the proceeding is
pending, a copy of the file-stamped
complaint. A copy of the complaint also
must be served on the OSHA official
who issued the findings and/or
preliminary order, the Assistant
Secretary, and the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor.

§1984.115 Special circumstances; waiver
of rules.

In special circumstances not
contemplated by the provisions of these
rules, or for good cause shown, the ALJ
or the ARB on review may, upon
application, after three- days notice to
all parties, waive any rule or issue such
orders that justice or the administration
of section 18C of the FLSA requires.

[FR Doc. 2013-04329 Filed 2-22-13; 11:15 am]
BILLING CODE 4510-26-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2009-HA-0038]
RIN 0720-AB50

TRICARE: Smoking Cessation
Program

AGENCY: Office of the Secretary,
Department of Defense.

ACTION: Final rule.

SUMMARY: This final rule implements
Section 713 of the Duncan Hunter
National Defense Authorization Act

(NDAA) for Fiscal Year 2009. Section
713 states the Secretary shall establish
a smoking cessation program under the
TRICARE program. The smoking
cessation program under TRICARE
shall, at a minimum, include the
following: The availability, at no cost to
the beneficiary, of pharmaceuticals used
for smoking cessation, with the
limitation on the availability of such
pharmaceuticals to the mail-order
pharmacy program under the TRICARE
program; smoking cessation counseling;
access to a toll-free quit line 24 hours a
day, 7 days a week; access to print and
Internet web-based tobacco cessation
material. Per the statute, Medicare-
eligible beneficiaries are excluded from
the TRICARE smoking cessation
program.

DATES: Effective Date: This final rule is
effective March 29, 2013.

FOR FURTHER INFORMATION CONTACT: Ms.
Ginnean Quisenberry, Population
Health, Medical Management, and
Patient Centered Medical Home
Division, Office of the Chief Medical
Officer, TRICARE Management Activity,
telephone (703) 681-6717.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Purpose of the Final Rule

The purpose of this final rule is to
implement the provisions of the Duncan
Hunter NDAA for FY 2009 (Pub. L. 110-
417) that establishes a smoking
cessation program under the TRICARE
program. Establishment of the TRICARE
smoking cessation program attempts to
reduce the number of TRICARE
beneficiaries who are nicotine
dependent, thereby improving the
health of the TRICARE beneficiary
population and reducing Department of
Defense costs, in particular those related
to the adverse effects of smoking. The
legal authority for the Final Rule is
Section 713 of the Duncan Hunter
NDAA FYO09 (Pub. L. 110-417).

B. Summary of the Major Provisions of
the Final Rule

Section 713 of the Duncan Hunter
NDAA for FY 2009 stipulates the
following key features for inclusion in
the TRICARE smoking cessation
program:

1. The availability, at no cost to the
beneficiary, of pharmaceuticals used for
smoking cessation, with a limitation on
the availability of such pharmaceuticals
to the national mail-order pharmacy
program under the TRICARE program if
appropriate.

Smoking cessation medications will
be covered by TRICARE through the
Mail Order Pharmacy program, as well
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as at Military Treatment Facilities at no
cost, including no co-pay. The type of
smoking cessation medications
available, which may include over-the-
counter medications, will be determined
by the TRICARE Pharmacy and
Therapeutics Committee based on
clinical and cost effectiveness
considerations.

2. Counseling.

In person smoking cessation
counseling from a TRICARE authorized
provider as detailed in the TRICARE
Policy Manual for is a covered TRICARE
benefit for those beneficiaries that are
not eligible for Medicare.

3. Access to a toll-free quit line that
is available 24 hours a day, 7 days a
week.

Beneficiaries will have access to a
toll-free smoking cessation quit line that
will be available 24 hours a day, 7 days
a week.

4. Access to print and Internet web-
based tobacco cessation material.

TRICARE will provide access to both
print and web-based tobacco cessation
materials for any beneficiary who is
interested in quitting using tobacco
products.

5. Chain of command involvement by
officers in the chain of command of
participants in the program who are on
active duty.

All of those in the chain of command
are expected to provide their support to
the program and to any member who
wishes to quit smoking. There is no
intent for any reporting requirements to
the chain of command related to any
member’s participation.

C. Costs and Benefits of this Regulatory
Action

The cost for these changes is
estimated to be 24 million dollars for a
one year period. The benefits are that
TRICARE will be in compliance with its
statutory provisions and health of
beneficiaries who quit smoking will be
improved.

II. Background

The Duncan Hunter NDAA for FY
2009 (Pub. L. 110-417) provides
authority for establishment of a smoking
cessation program under the TRICARE
program. Prior to enactment of Section
713 of the Duncan Hunter NDAA FY09
(Pub. L. 110-417), all supplies and
services related to ““‘stop smoking”
programs were excluded from TRICARE
coverage per the regulation, 32 CFR
199.4(g)(65).

Smoking is the number one cause of
preventable illness and disease in the
United States and yet, the prevalence of
smoking among TRICARE beneficiaries
exceeds that of the general population.

According to the Centers for Disease
Control and Prevention (CDC), adverse
health effects from smoking account for
an estimated 443,000 deaths in the
United States each year.

Smoking causes respiratory diseases
such as emphysema, bronchitis, and
chronic airway obstruction. It also
causes several types of cancers
including, but not limited to,
esophageal, oral cavity, uterine, and
lung cancer. In fact, the CDC estimates
that 90 percent of lung cancer deaths in
men and 80 percent in women are
caused by smoking.

Smoking also puts individuals at
increased risk for several other types of
diseases and adverse health outcomes
such as coronary artery disease, chronic
obstructive lung diseases, peripheral
vascular disease, heart attack, and
stroke. In addition, it increases the risk
of infertility, preterm delivery, stillbirth,
low birth weight, and sudden infant
death syndrome.

Smoking and its related adverse
effects pose a significant challenge for
many TRICARE beneficiaries.
Establishment of the TRICARE smoking
cessation program attempts to reduce
the number of TRICARE beneficiaries
who are nicotine dependent, thereby
improving the health of the TRICARE
beneficiary population and reducing
Department of Defense costs, in
particular those related to the adverse
effects of smoking. For further
information on TRICARE and the
benefits provided under the TRICARE
program, please visit www.tricare.mil.

I1I. Section 713 of the Duncan Hunter
NDAA for FY 2009

This final rule implements Section
713 of the Duncan Hunter NDAA for FY
2009. Section 713 stipulates the
following key features for inclusion in
the TRICARE smoking cessation
program:

(1) The availability, at no cost to the
beneficiary, of pharmaceuticals used for
smoking cessation, with a limitation on
the availability of such pharmaceuticals
to the national mail-order pharmacy
program under the TRICARE program if
appropriate.

(2) Counseling.

(3) Access to a toll-free quit line that
is available 24 hours a day, 7 days a
week.

(4) Access to print and Internet web-
based tobacco cessation material.

(5) Chain of command involvement by
officers in the chain of command of
participants in the program who are on
active duty.

Additionally, Section 713 of NDAA
FY 2009 stated the TRICARE smoking
cessation program shall not be made

available to Medicare-eligible
beneficiaries. The statutory language
further stated that refunds of
copayments paid by Medicare-eligible
beneficiaries are available during fiscal
year 2009, subject to the specific
availability of appropriations for this
purpose. However, this authority was
not extended beyond FY 2009;
consequently, no action is required by
TRICARE regarding this provision.

IV. Final Rule

This final rule establishes a smoking
cessation program under the TRICARE
program. The TRICARE smoking
cessation program will be available to
all TRICARE beneficiaries who reside in
one of the 50 United States or the
District of Columbia who are not eligible
for Medicare benefits authorized under
Title XVIII of the Social Security Act. In
general, the TRICARE smoking cessation
program will not be available to
TRICARE beneficiaries who reside
overseas except that under authority of
32 CFR 199.17, active duty service
members and active duty dependents
residing overseas including the U.S.
territories of Guam, Puerto Rico, and the
Virgin Islands who are enrolled in
TRICARE Prime at a military treatment
facility may have access to those
services that the ASD(HA) has
determined may be reasonably provided
overseas.

It is the intent of the Department to
provide access to smoking cessation
pharmaceuticals and web based
smoking cessation materials overseas
where feasible. However, beneficiaries
residing in certain areas overseas may
not have easy access to the mail
services, equipment or technology
needed to receive these smoking
cessation benefits and in those areas
there is no requirement to make them
available. For example, there is no
intent by the Department to make the
web based services available in areas
where there are no web based carriers to
provide such a service. Additionally,
the laws and our treaties with various
countries restrict the mailing of
pharmaceuticals into the country. If
such laws or treaties do not allow the
delivery of the pharmaceuticals through
the TRICARE Mail Order Pharmacy
(TMOP), it is not the intent of the
Secretary to provide the pharmaceutical
benefit in those areas through this
mechanism.

At this time, it is not the intent of the
Department to provide access to the toll
free quit line overseas due to the
technological barriers and cost involved
in providing this service. In addition, it
is not the intent of the Department at
this time to make face-to-face smoking
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cessation counseling available overseas
through the local economy. However, in
accordance with 32 CFR 199.17 should
the ASD(HA) determine that it is
technologically, economically, or
otherwise feasible to provide additional
benefits or it becomes impractical to
continue the benefits and services
overseas, the ASD(HA) may use this
authority to add or modify any benefit
or service. Notice of the use of this
authority shall be published in the
Federal Register.

There will be no requirement for an
eligible beneficiary to be diagnosed with
a smoking related illness in order to
access benefits under the TRICARE
smoking cessation program. Benefits
under this program will include, at no
cost to the beneficiary, pharmaceuticals
used for smoking cessation available
through the TRICARE mail-order
pharmacy program and at Military
Treatment Facilities. The program will
include smoking cessation counseling;
access to a toll-free quit line 24 hours a
day, 7 days a week; and access to
printed and Internet web-based tobacco
cessation material. Like other
pharmaceuticals, smoking cessation
pharmaceuticals may also be available
at no cost to the beneficiary at an MTF;
however, smoking cessation
pharmaceuticals are not a covered
benefit under the TRICARE Retail
Pharmacy program.

V. Public Comments

The proposed rule was published in
the Federal Register (76 FR 58199)
dated September 20, 2011, for a 60-day
public comment period. We received
sixteen comments from different
respondents on the proposed rule.

All but one of the public comments
was positive and supported the
provisions of the proposed rule. Fifteen
of the respondents approved of the new
coverage of smoking cessation
medications with no copay, however
there were two comments questioning
the limitation of availability to the Mail
Order Pharmacy Program. There was
concern that TRICARE had not
explained the reasoning for this
decision and some were concerned that
this limitation would be a barrier to
those seeking treatment. We appreciate
the comments and acknowledge the
concern. However, we do not believe
that limiting availability of smoking
cessation pharmaceuticals to the mail
order pharmacy will be a barrier to
seeking care by the majority of
beneficiaries. Mail order is a more cost
effective venue than retail pharmacy
and this limitation is a way of
controlling the cost of providing these
pharmaceuticals at no cost to the

beneficiary. We believe that providing
these pharmaceuticals at no cost has a
greater influence on a beneficiary’s
decision to seek care than the fact that
the care is limited to a specific venue.
We believe this to be a prudent, fair, and
reasonable approach to providing the
pharmaceutical component of the
benefit.

Additionally, one respondent,
representing the National Community
Pharmacists Association felt that since
some retail pharmacists provide
smoking cessation counseling, it would
be more convenient for beneficiaries to
be able to get their medications at the
retail pharmacy where they might
possibly be going for smoking cessation
counseling, so that both activities could
occur in one location. We appreciate the
respondent’s comment and the
suggestion that would seemingly offer
greater convenience to TRICARE
beneficiaries; however, consistent with
Center for Medicare and Medicaid
Services (CMS), pharmacists are not
recognized as authorized TRICARE
independent providers. Although
TRICARE currently recognizes
pharmacies as providers for purposes of
the pharmacy benefits program under 32
CFR 199.21, which includes providing
immunizations to our beneficiaries, the
individual pharmacist is not recognized
as an independent provider. Therefore,
pharmacist counseling services are not
currently a covered benefit under
TRICARE and pharmacists cannot be
reimbursed for this service. Therefore,
beneficiaries who obtain smoking
cessation products in a retail pharmacy
may not receive counseling from the
pharmacist as a covered benefit. In
addition, as mentioned above, providing
these products in the retail venue would
significantly increase the cost of this
program. The respondents were also
concerned that if medications for
smoking cessation are mailed to a
patient’s home, they will not have the
opportunity to ask questions of a
pharmacist before taking them. Unlike
the majority of retail pharmacies, the
mail order pharmacy program provides
access to pharmacists 24/7 via a toll free
number. Consistent with most pharmacy
services, the mail order program
provides complete written information
including instructions for use, side
effects, adverse effects, doses, warnings,
and telephone numbers for questions.

Five respondents expressed concern
that these new benefits were only
available CONUS and not OCONUS.
One respondent suggested a change to
the language that deals with OCONUS
availability. The commentor would
prefer that it say that TRICARE is
required to make the smoking cessation

program available overseas unless the
ASD(HA) determines it is not possible
to provide the program in specific
overseas locations or situations, instead
of stating that the benefits are not
available overseas unless the Assistant
Secretary of Defense for Health Affairs
[ASD(HA)] determines they can be
reasonably provided. We appreciate the
respondent’s comments and
acknowledge the respondent’s
suggestion, however during the
implementation of this benefit the
ability to provide the benefit overseas
was extensively explored. The
Department found significant barriers
and elected not to implement at this
time. The language gives the Assistant
Secretary the ability to expand the
benefit as technology and other
innovations make the delivery of these
benefits feasible. Additionally the
current federal regulations relating to
the implementation of TRICARE
overseas states that the program is not
implemented overseas without
affirmative action by the Department,
thus the language used is consistent
with our current regulatory framework.

One person commented that the
smoking cessation program should
include provisions to assist with
tobacco cessation as well. We appreciate
the comment; however, the language in
section 713 of the NDAA 2009 limits us
to providing a smoking cessation
program with one exception. That
exception allows the Department to
provide printed and Internet web-based
tobacco cessation materials.

One respondent was concerned that
the language in the summary statement
that says that there is a “limitation on
the availability of such pharmaceuticals
to the mail-order pharmacy” will cause
the beneficiaries to believe that they
cannot get these medications at the MTF
pharmacies. We appreciate the
respondent’s comment and concern, and
would like to assure the respondent that
this was unintentional. To correct this
and assure clarity, the language in
Section III, the Summary, concerning
the availability of smoking cessation
pharmaceuticals has been revised to
include a reference to the availability of
pharmaceuticals at the MTFs. The
language in the regulation itself reflects
the correct availability of these
pharmaceutical agents.

The statement in the proposed rule
that says, “the Secretary of Defense shall
provide for involvement by officers in
the chain of command of participants in
the program who are on active duty”
caused concern for one responder. This
commentor took this statement to mean
that those active duty members who
took advantage of the program would
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have to report on their progress to their
supervisor, which they felt would be
very intimidating for those trying to
quit, especially if they were having
difficulties. We appreciate the comment,
and want to clarify that the intent is not
to have supervising officers be directly
involved in individual active duty
service members quit attempts, but to
have them provide their support to the
program. That is, it is the intent of the
Department for all parts of the chain of
command to support any member who
wishes to quit smoking. There is no
intent for any reporting requirements by
a member to his or her command or for
any member within the chain of
command to report to their superiors
relating to any member’s participation
in a smoking cessation program.

There were several comments related
to the number of quit attempts available
to participants in the program. One
respondent did not think that a
beneficiary should get more than three
attempts total. The commenter was
opposed to having three possible
attempts per year and felt it would be
a waste of TRICARE resources to
continue to pay for additional attempts
for someone who was not successful
within a year of trying. We acknowledge
the respondent’s comments and
appreciate the concerns. TRICARE is
dedicated to the appropriate and
judicious use of taxpayers’ money and
the decision to allow more than three
quit attempts in total was the result of
extensive research concerning smoking
cessation. This research revealed that,
on average, it takes smokers seven
attempts to quit. Allowing more than
three total attempts will give TRICARE
beneficiaries who want to quit smoking
the best opportunity to do so. This will
result in a healthier beneficiary
population; and as this population
becomes healthier and more individuals
choose to quit, TRICARE health care
costs associated with treating diseases
that are either caused by or exacerbated
by smoking will be reduced.

Another respondent had the opposite
view, believing that since ‘““tobacco
dependence is a chronic disease that
often requires repeated intervention and
multiple attempts to quit”, patients
should not be limited in their attempts
and should have access to tobacco
cessation services throughout the year.
We acknowledge and respect this
respondent’s point of view; however,
believe it would be fiscally irresponsible
not to impose a limit on quit attempts.
Furthermore, while our research
revealed that the average person
requires multiple attempts at quitting
before they are successful, our research
did not support a conclusion that

allowing unlimited quit attempts results
in improved success rates.

This respondent also requested that
the DoD Pharmacy and Therapeutics
Committee, when deciding which
specific smoking cessation medications
TRICARE will cover, will choose to
include all FDA-approved tobacco
cessation medications. We appreciate
this respondent’s comment and
suggestion. The Pharmacy and
Therapeutics Committee has a mandate
to review and recommend drugs based
on their clinical and cost effectiveness.
After this formal process, these
recommendations will then go to the
TMA Director, who will make the final
decision. At this point, we do not know
which of the smoking cessation
medications will, or will not be on the
formulary.

Another comment requested that
TRICARE providers be made aware of
the available cessation benefits and be
trained in smoking cessation
counseling. We appreciate the
respondent’s comments and suggestions
and want to assure this respondent that
once the final rule is published and this
becomes a TRICARE benetfit,
information concerning it will be well
publicized. This publicity will include
information for TRICARE providers and
our beneficiaries. Information
concerning this new benefit will also be
available on the TRICARE Web site
(www.TRICARE.mil), which is
accessible to beneficiaries, providers
and the general public. In addition, the
Managed Care Support Contractors are
required to disseminate information to
providers affected by implementation of
new TRICARE benefits.

Another comment recommended an
expansion of the TRICARE smoking
cessation program to include a
reduction of tobacco advertising in
military literature and increasing the
cost of tobacco products on military
bases. We appreciate this respondent’s
comment and suggestions; however, the
authority to take the actions suggested is
beyond the scope of the requirements of
the law that TRICARE was tasked to
implement.

Unrelated to the Proposed Rule on
Smoking Cessation, one comment was
received from a retiree who was upset
that he might be forced to pay more for
TRICARE Prime as a part of DoD
cutbacks. We appreciate this
respondent’s comments; however, we
cannot address these here as they are
outside the scope of the law that
implements the TRICARE smoking
cessation benefits.

VI. Regulatory Procedures

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Section 801 of title 5, United States
Code, and Executive Orders 12866 and
13563 require certain regulatory
assessments and procedures for any
major rule or significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.
This final rule is not a significant
regulatory action.

Public Law 96-354, “Regulatory
Flexibility Act” (RFA) (5 U.S.C. 601)

Public Law 96-354, “Regulatory
Flexibility Act” (RFA) (5 U.S.C. 601),
requires that each Federal agency
prepare a regulatory flexibility analysis
when the agency issues a regulation
which would have a significant impact
on a substantial number of small
entities. This final rule will not have a
significant impact on a substantial
number of small entities. Therefore, this
final rule is not subject to the
requirements of the RFA.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule does not contain a
“collection of information”
requirement, and will not impose
additional information collection
requirements on the public under Public
Law 96-511, “Paperwork Reduction
Act” (44 U.S.C. Chapter 35).

Public Law 104-4, Section 202,
“Unfunded Mandates Reform Act”’

Section 202 of Public Law 1044,
“Unfunded Mandates Reform Act,”
requires that an analysis be performed
to determine whether any federal
mandate may result in the expenditure
by State, local and tribal governments,
in the aggregate, or by the private sector
of $100 million in any one year. This
final rule does not contain a Federal
mandate that may result in the
expenditure by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year, and thus this final rule
is not subject to this requirement.

Executive Order 13132, “Federalism”

Executive Order 13132, “Federalism,”
requires that an impact analysis be
performed to determine whether the
rule has federalism implications that
would have substantial direct effects on
the States, on the relationship between
the national government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government. This final rule
does not have federalism implications,
as set forth in Executive Order 13132.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR Part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

m 2. Section 199.4 is amended by:
m a. Revising paragraph (d)(3)(vi)
introductory text.
m b. Adding new paragraph (d)(3)(vi)(C).
m c. Adding new paragraph (e)(30).
m d. Revising paragraph (g)(39).
m e. Removing and reserving paragraph
(2)(65).

The revisions and additions read as
follows:

§199.4 Basic program benefits.

* * * * *

(d) * *x %

(3) * % %

(vi) Drugs and medicines. Drugs and
medicines that by United States law
require a prescription are also referred
to as “legend drugs.” Legend drugs are
covered when prescribed by a physician
or other authorized individual
professional provider acting within the
scope of the provider’s license and
ordered or prescribed in connection
with an otherwise covered condition or
treatment, and not otherwise excluded
by TRICARE. This includes Rh immune
globulin.

* * * * *

(C) Over-the-counter (OTC) drugs
(drugs that by United States law do not
require a prescription), in general, are
not covered. However, insulin is
covered for a known diabetic even in
states that do not require a prescription
for its purchase. In addition, OTC drugs
used for smoking cessation are covered
when all requirements under the
TRICARE smoking cessation program
are met as provided in paragraph (e)(30)

of this section.
* * * * *

(e) * x %

(30) Smoking cessation program. The
TRICARE smoking cessation program is
a behavioral modification program to
assist eligible beneficiaries who desire
to quit smoking. The program consists
of a pharmaceutical benefit; smoking

cessation counseling; access to a toll-
free quit line for non-medical assistance;
and, access to print and internet web-
based tobacco cessation materials.

(i) Availability. The TRICARE
smoking cessation program is available
to all TRICARE beneficiaries who reside
in one of the 50 United States or the
District of Columbia who are not eligible
for Medicare benefits authorized under
Title XVIII of the Social Security Act. In
addition, pursuant to § 199.17, if
authorized by the Assistant Secretary of
Defense (Health Affairs), the TRICARE
smoking cessation program may be
implemented in whole or in part in
areas outside the 50 states and the
District of Columbia for active duty
members and their dependents who are
enrolled in TRICARE Prime (overseas
Prime beneficiaries). In such cases, the
Assistant Secretary of Defense (Health
Affairs) may also authorize
modifications to the TRICARE smoking
cessation program rules and procedures
as may be appropriate to the overseas
area involved. Notice of the use of this
authority, not otherwise mentioned in
this paragraph (e)(30), shall be
published in the Federal Register.

(ii) Benefits. There is no requirement
for an eligible beneficiary to be
diagnosed with a smoking related
illness to access benefits under this
program. The specific benefits available
under the TRICARE smoking cessation
program are:

(A) Pharmaceutical agents. Products
available under this program are
identified through the DoD Pharmacy
and Therapeutics Committee, consistent
with the DoD Uniform Formulary in
§199.21. Smoking cessation
pharmaceutical agents, including FDA-
approved over-the-counter (OTC)
pharmaceutical agents, are available
through the TRICARE Mail Order
Pharmacy (TMOP) or the MTF at no cost
to the beneficiary. Smoking cessation
pharmaceuticals through the TRICARE
program will not be available at any
retail pharmacies. A prescription from a
TRICARE-authorized provider is
required to obtain any pharmaceutical
agent used for smoking cessation,
including OTC agents. For overseas
Prime beneficiaries, pharmaceutical
agents may be provided either in the
MTF or through the TMOP where such
facility or service is available.

(B) Face-to-face smoking cessation
counseling. Both individual and group
smoking cessation counseling are
covered. The number and mix of face-
to-face counseling sessions covered
under this program shall be determined
by the Director, TMA; however, shall
not exceed the limits established in
paragraph (e)(30)(iii) of this section. A

TRICARE-authorized provider listed in
§ 199.6 must render all counseling
sessions.

(C) Toll-free quit line. Access to a non-
medical toll-free quit line 7 days a week,
24 hours a day will be available. The
quit line will be staffed with smoking
cessation counselors trained to assess a
beneficiary’s readiness to quit, identify
barriers to quitting, and provide specific
suggested actions and motivational
counseling to enhance the chances of a
successful quit attempt. When
appropriate, quit line counselors will
refer beneficiaries to a TRICARE-
authorized provider for medical
intervention. The quit line may, at the
discretion of the Director, TMA, include
the opportunity for the beneficiary to
request individual follow-up contact
initiated by quit line personnel;
however, the beneficiary is not required
to participate in the quit line initiated
follow-up. Printed educational materials
on the effects of tobacco use will be
provided to the beneficiary upon
request. This benefit may be made
available to overseas Prime beneficiaries
should the ASD(HA) exercise his
authority to do so and provide
appropriate notice in the Federal
Register.

(D) Web-based resources.
Downloadable educational materials on
the effects of tobacco use will be
available through the internet or other
electronic media. This service may be
made available to overseas Prime
beneficiaries in all locations where web
based resources are available. There
shall be no requirement to create web
based resources in any geographic area
in order to make this service available.

(iii) Limitations of smoking cessation
program. Eligible beneficiaries are
entitled to two quit attempts per year
(consecutive 12 month period). A third
quit attempt may be covered per year
with physician justification and pre-
authorization. A quit attempt is defined
as up to eighteen face-to-face counseling
sessions over a 120 consecutive day
period and/or 120 days of
pharmacologic intervention for the
purpose of smoking cessation.
Counseling and pharmacological
treatment periods that overlap by at
least 60-days are considered a single
quit attempt.

* * * * *
* x %

(39) Counseling. Educational,
vocational, and nutritional counseling
and counseling for socioeconomic
purposes, stress management, and/or
lifestyle modification purposes, except
that the following are not excluded:

(i) Services provided by a certified
marriage and family therapist, pastoral
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or mental health counselor in the
treatment of a mental disorder as
specifically provided in paragraph
(c)(3)(ix) of this section and in § 199.6.

(ii) Diabetes self-management training
(DSMT) as specifically provided in
paragraph (d)(3)(ix) of this section.

(iii) Smoking cessation counseling
and education as specifically provided
in paragraph (e)(30) of this section.

(iv) Services provided by alcoholism
rehabilitation counselors only when
rendered in a CHAMPUS-authorized
treatment setting and only when the
cost of those services is included in the
facility’s CHAMPUS-determined
allowable cost rate.

* * * * *
(65) [Reserved]
* * * * *

m 3. Section 199.21 is amended by:
m a. Revising paragraph (a)(2);
m b. Revising paragraph (h)(2)(i);
m c. Adding a new paragraph (h)(2)(iii);
and
m d. Adding a new (i)(2)(v)(D).
The additions and revisions read as
follows:

§199.21 Pharmacy benefits program.

(a) * % %

(2) Pharmacy benefits program. (i)
Applicability. The pharmacy benefits
program, which includes the uniform
formulary and its associated tiered co-
payment structure, is applicable to all of
the uniformed services. Geographically,
except as specifically provided in
paragraph (a)(2)(ii) of this section, this
program is applicable to all 50 states
and the District of Columbia, Guam,
Puerto Rico, and the Virgin Islands. In
addition, if authorized by the Assistant
Secretary of Defense (Health Affairs)
(ASD(HA)), the TRICARE pharmacy
benefits program may be implemented
in areas outside the 50 states and the
District of Columbia, Guam, Puerto
Rico, and the Virgin Islands. In such
case, the ASD (HA) may also authorize
modifications to the pharmacy benefits
program rules and procedures as may be
appropriate to the area involved.

(ii) Applicability exception. The
pharmaceutical benefit under the
TRICARE smoking cessation program
under § 199.4(e)(30) is available to
TRICARE beneficiaries who are not
entitled to Medicare benefits authorized
under Title XVIII of the Social Security
Act. Except as noted in § 199.4(e)(30),
the smoking cessation program,
including the pharmaceutical benefit, is
not applicable or available to
beneficiaries who reside overseas,
including the U. S. territories of Guam,
Puerto Rico, and the Virgin Islands,
except that under the authority of

§199.17 active duty service members
and active duty dependents enrolled in
TRICARE Prime residing overseas,
including the U. S. territories of Guam,
Puerto Rico, and the Virgin Islands,
shall have access to smoking cessation
pharmaceuticals through either an MTF
or the TMOP program where available.

(h) I .

(2) Availability of formulary
pharmaceutical agents. (i) General.
Subject to paragraphs (h)(2)(ii) and
(h)(2)(iii) of this section, formulary
pharmaceutical agents are available
under the Pharmacy Benefits Program
from all points of service identified in
paragraph (h)(1) of this section.

(iii) Pharmaceutical agents prescribed
for smoking cessation are not available
for coverage when obtained through a
retail pharmacy. This includes network

and non-network retail pharmacies.
* * * * *

(D) $0.00 co-payment for smoking
cessation pharmaceutical agents covered

under the smoking cessation program.
* * * * *

Dated: February 1, 2013.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2013-03417 Filed 2—-26-13; 8:45 am]
BILLING CODE 5001-06-P

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012-1065. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Jim Wetherington, Bridge
Administration Branch, Coast Guard;
telephone 504-671-2128, email
james.r.wetherington@uscg.mil. If you

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2012-1065]
RIN 1625-AA09

Drawbridge Operation Regulation;
Sabine River, Near Ruliff, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the Kansas City Southern
(KCS) Railroad drawbridge across
Sabine River, mile 36.2, between
Newton County, TX and Calcasieu
Parish, LA. The drawbridge was
converted to a fixed bridge in 2012 and
the operating regulation is no longer
applicable or necessary.

DATES: This rule is effective February
27, 2013.

have questions on viewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Kansas City Southern Railroad Bridge
over the Sabine River, mile 36.2, that
once required draw operations in 33
CFR 117.493(b), was converted to a
fixed bridge in 2012. Therefore, the
regulation is no longer applicable and
shall be removed from publication. It is
unnecessary to publish an NPRM
because this regulatory action does not
purport to place any restrictions on
mariners but rather removes a
restriction that has no further use or
value.

Under 5 U.S.C. 553(d)(1), a rule that
relieves a restriction is not required to
provide the 30 day notice period before
its effective date. This rule removes the
Kansas City Southern (KCS) Railroad
Bridge over the Sabine River, mile 36.2,
draw operation requirements under 33
CFR 117. 493(b), thus removing a
regulatory restriction on the public.
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Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. The bridge has had an
operation regulation that states the
bridge ‘“‘need not open” since 1992. At
that time, the bridge was rendered
effectively fixed with the removal of all
operations equipment associated with
that bridge by KCS. The bridge has been
a fixed bridge for one year and this rule
merely requires an administrative
change to the Federal Register, in order
to omit a regulatory requirement that is
no longer applicable or necessary.

B. Basis and Purpose

The KCS Railroad Bridge across the
Sabine River, mile 36.2, was converted
to a fixed bridge in 2012 after 20 years
of not being required to open, by
regulation, and being effectively fixed
with the removal of all operations
equipment by the owner. It has come to
the attention of the Coast Guard that the
governing regulation for this drawbridge
was never removed subsequent to the
coversion of the existing bridge to a
fixed bridge. The conversion of this
drawbridge necessitates the removal of
the parts of the drawbridge operation
regulation, 33 CFR 117.493(b), that are
pertaining to the former drawbridge.

The purpose of this rule is to remove
the parts of the paragraph of 33 CFR
117.493(b) that refer to the KCS Railroad
Drawbridge at mile 36.2, from the Code
of Federal Regulations since it governs
a bridge that is no longer able to be
opened.

C. Discussion of Rule

The Coast Guard is changing the
regulation in 33 CFR 117.493(b) by
removing restrictions and the regulatory
burden related to the draw operations
for this bridge that is no longer a
drawbridge. The change removes the
part of the paragraph of the regulation
governing the KCS Railroad Bridge, mile
36.2, since the bridge has been
converted to a fixed bridge. This Final
Rule seeks to update the Code of Federal
Regulations by removing language that
governs the operation of the KCS
Railroad Bridge, mile 36.2, which in fact
is no longer a drawbridge. This change
does not affect waterway or land traffic.
This change does not affect nor does it
alter the operating schedules in 33 CFR
117.493(a), the remainder of 33 CFR
117.493(b) that governs the remaining
active drawbridge listed in this
paragraph nor the remaining active
drawbridges on the Sabine River.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Order 12866 or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under those Orders.

The Coast Guard does not consider
this rule to be ““significant’” under that
Order because it is an administrative
change and does not affect the way
vessels operate on the waterway.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will have no effect on small
entities since this drawbridge has been
converted to a fixed bridge and the
regulation governing draw operations
for this bridge is no longer applicable.
There is no new restriction or regulation
being imposed by this rule; therefore,
the Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

3. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

4. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

5. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
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11. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

12. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
removal of the parts of the paragraph of
33 CFR 117.493 (b) that refer to the KCS
Railroad Drawbridge at mile 36.2, from
the Code of Federal Regulations since it
governs a bridge that has been converted
to a fixed bridge. This rule is
categorically excluded, under figure 2—
1, paragraph (32) (e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 117.493(b) to read as
follows:

§117.493 Sabine River.

* * * * *

(b) The draw of the S12 Bridge, mile
40.8, at Starks, need not be opened for
the passage of vessels.

Dated: January 31, 2013.
Roy A. Nash,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2013—04492 Filed 2—26-13; 8:45 am]
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Reference; Reapproved ASTM
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ACTION: Final rule.

SUMMARY: Many of the Coast Guard’s
regulations incorporate by reference
consensus standards that are developed
by organizations other than the Coast
Guard. This final rule updates
references to standards developed by
ASTM International, that have been
reapproved, without change, since their
incorporation into Coast Guard
regulation. This rule does not address
standards that have changed
substantively, and it will not have any
substantive impact on the regulated
public.

DATES: This rule is effective March 29,
2013. The incorporation by reference of
certain publications listed in the rule is
approved by the Director of the Federal
Register on March 29, 2013.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0866 and are available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also find this docket on the
Internet by going to http://
www.regulations.gov, inserting USCG—
2012-0866 in the ‘“Keyword” box, and
then clicking “Search.”

Viewing incorporation by reference
material. You may inspect the material
incorporated by reference at the U.S.
Coast Guard Headquarters, Room 1304,
2100 2nd Street SW., Washington, DC
20593 between 9 a.m. and 2 p.m.,

Monday through Friday, except Federal
holidays. The telephone number is 202—
372—1494. Copies of the material are
available as indicated in the
“Incorporation by Reference” section of
this preamble.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Roger K. Butturini, PE, U.S.
Coast Guard Office of Standards
Evaluation and Development; telephone
202-372-1494, email
Roger.K.Butturini@uscg.mil. If you have
questions on viewing the docket, call
Ms. Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Contents for Preamble

1. Abbreviations
1. Regulatory History
III. Basis and Purpose
IV. Background
A. History of Incorporation by Reference
B. Reapproved Standards
V. Discussion of Changes
A. Incorporation of Reapproved Standards
B. Reformatting Involving Standards Other
Than Reapproved ASTM Standards
C. Removal of 33 CFR 155.140(c)(3)
VI. Incorporation by Reference
VII. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

I. Abbreviations

ASTM ASTM International

CFR Code of Federal Regulations

NTTAA National Technology Transfer and
Advancement Act

U.S.C. United States Code

II. Regulatory History

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment, pursuant to
section 4(a) of the Administrative
Procedure Act (5 U.S.C. 553(b)). This
provision authorizes an agency to issue
a rule without prior notice and
opportunity to comment when the
agency, for good cause, finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” As discussed in more detail in
this final rule, the industry standards
adopted in this rule are merely
reapproved editions of the previously
incorporated standards. Reapproving a
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standard is a maintenance activity that
confirms to the reader that the standard
in question is not outdated or
superseded as of the year of reapproval.
This rule does not change any
substantive regulatory requirements or
pose any anticipated costs to the public,
and will have no substantive effect on
the public. Because the revisions
implemented by this rule are all non-
substantive changes without effect on
the public, the Coast Guard finds that
notice and public comment on the
changes is unnecessary, and that good
cause therefore exists under 5 U.S.C.
553(b)(B) for forgoing notice and
comment procedures.

III. Basis and Purpose

The purpose of this rule is to update
references to incorporated industry
standards that have been reapproved,
without change, by the standards
organization that developed them. In
this rule, we focus on standards
developed by ASTM International
(ASTM). We also are standardizing
usage of ASTM’s name, which was
formerly the American Society for
Testing and Materials, updating the
listed contact information for
publishers, and reformatting certain
sections for ease of use.

In updating our references, we ensure
that the publications we have
incorporated by reference are reasonably
available to the public as required by 1
CFR part 51. The Coast Guard’s
authority to revise its regulations is
outlined in 33 CFR 1.05-1, as well as in
the authority citations for each part of
the Code of Federal Regulations (CFR)
amended by this rule. Incorporation by
reference is governed by 5 U.S.C. 552(a),
15 U.S.C. 272 note, and 1 CFR part 51.

IV. Background

A. History of Incorporation by Reference

Voluntary consensus standards are
technical standards that are developed
or adopted by voluntary consensus
standards bodies. They may include
specifications for materials,
performance, design, or operation; test
methods; sampling procedures; and
related management systems practices.
The Coast Guard has actively

participated in the development of
industry standards for the safety of
marine equipment at the International
Maritime Organization, the International
Organization for Standardization,
ASTM, the American Society of
Mechanical Engineers, and other
standards development bodies. The
National Technology Transfer and
Advancement Act (NTTAA) (15 U.S.C.
272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or would otherwise be
impractical.

When appropriate, the Coast Guard
incorporates industry standards, and
particularly voluntary consensus
standards, into its regulations. This
process, known as incorporation by
reference, gives the content of
incorporated standards the same force
as regulations published in the CFR.
Incorporation by reference occurs as
part of a rulemaking and is governed by
specific rules, which are available at 1
CFR part 51. Under these rules the Coast
Guard may only incorporate a specific
edition of a standard, and that standard
must be reasonably available to the class
of persons affected by it. Because
standards organizations revise and
replace standards over time, the specific
edition incorporated by the Coast Guard
eventually may become outdated,
unavailable, or both. This can lead to
conflicts between domestic and
international requirements, or between
regulatory requirements and modern
best practices. Therefore, the Coast
Guard reviews its incorporations by
reference and updates them if necessary.

B. Reapproved Standards

Standards organizations sometimes
“reapprove” standards without
modifying them. Reapproving a
standard is a maintenance activity that
confirms to the reader that the standard
in question is not outdated or
superseded as of the year of reapproval.
For example, the standard known as
ASTM A 575-96, ““Standard

Specification for Steel Bars, Carbon,
Merchant Quality, M-Grades,” was
originally published in 1996; when it
was reapproved in 2002, it became
known as ASTM A 575-96 (Reapproved
2002). It was reapproved again in 2007
as ASTM A 575-96 (Reapproved 2007).
The substantive content remains the
same as in the 1996 edition.

Because the Coast Guard must
incorporate a specific edition, however,
reapproval can cause the Coast Guard’s
incorporation to become outdated or
confusing even if the substance of the
incorporated standard is unchanged. For
example, the Coast Guard incorporated
ASTM A 575-96. Although the content
of the standard has not changed since
the Coast Guard incorporated it, the
current version is ASTM A 575-96
(Reapproved 2007) and the incorporated
ASTM A 575-96 has been superseded.
In some cases, superseded standards are
no longer readily available.

This rule updates regulatory
references to certain incorporated
ASTM standards that have been
reapproved without change. We chose
to focus on ASTM standards in this rule
because we had recently verified that
several such standards had been
reapproved without change. The Coast
Guard is aware that standards
developed by other organizations may
also have been reapproved and may also
require updating, and that some of the
Coast Guard’s other incorporations may
require updating for other reasons. The
Coast Guard intends to address those
incorporations in future publications in
the Federal Register. To that end, we
published a request for comments on
November 30, 2012, (77 FR 71369) to
solicit public input as to which
incorporations by reference require
updating.

V. Discussion of Changes

A. Incorporation of Reapproved
Standards

The following table lists the title of
each standard affected by this rule, the
version previously incorporated, the
more recent version to be incorporated,
and the locations in the CFR where
these references occur.

TABLE 1—LIST OF ASTM STANDARDS AFFECTED BY THE FINAL RULE

Where incorporated

Standard Standard
Title of standard previously to be CFR
incorporated incorporated CFR title section(s)
Standard Specification for Welded Joints for | F722-82 (1993) ........... F722-82 (Reapproved 33 | 154.106
Shipboard Piping Systems. 2008).
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TABLE 1—LIST OF ASTM STANDARDS AFFECTED BY THE FINAL RULE—Continued
Standard Standard Where incorporated
Title of standard previously to be CFR
incorporated incorporated CFR title section(s)

Standard Specification for International Shore
Connections for Marine Fire Applications.

Standard Specification for Pipe, Steel, Electric-
Fusion (Arc)—Welded (Sizes NPS 16 and
Over).

Standard Specification for Seamless Cold-Drawn
Low-Carbon Steel Heat-Exchanger and Con-
denser Tubes.

Standard Specification for
Plates, Alloy Steel, Nickel.

Standard Specification for Electric-Resistance-
Welded Carbon Steel Heat-Exchanger and
Condenser Tubes.

Standard Specification for Ductile Iron Castings

Pressure Vessel

Standard Specification for Steel Bars, Carbon,
Merchant Quality, M-Grades.

Standard Specification for Steel Bars, Carbon,
Hot-Wrought, Special Quality.

Standard Test Method for Determining Gas Per-
meability Characteristics of Plastic Film and
Sheeting.

Standard Specification for Wrought Carbon Steel
Sleeve-Type Pipe Couplings.

Standard Specification for Entrainment Separa-
tors for Use in Marine Piping Applications.

Standard Specification for Pipeline Expansion
Joints of the Packed Slip Type for Marine Ap-
plication.

Standard Specification for Line-Blind Valves for
Marine Applications.

Standard Specification for Circular Metallic Bel-
lows Type Expansion Joints for Piping Appli-
cations.

Standard Specification for Non-Metallic Expan-
sion Joints.

Standard Specification for Steam Traps and
Drains.

Standard Specification for Fuel Oil Meters of the
Volumetric Positive Displacement Type.

Standard Specification for Cast (All Tempera-
tures and Pressures) and Welded Pipe Line
Strainers (150 psig and 150 °F Maximum).

Standard Specification for Fabricated (Welded)
Pipe Line Strainers (Above 150 psig and 150
°F).

Standard Specification for Fluid Conditioner Fit-
tings in Piping Applications Above O °F.

Standard Specification for Spill Valves for Use in
Marine Tank Liquid Overpressure Protections
Applications.

Standard Specification for Tank Vent Flame Ar-
resters.

Standard Specification for Fire Hose Nozzles ....

F1121-87 (1993)

A134-96

A179/A179M-90a
(1996).

A575-96
A576-90b (1995)

D1434-82 (1988)

F682-82a
F1006-86 (1992)

F1007-86 (1996)

F1020-86 (1996)

F1120-87 (1993)

F1123-87 (1993)
F1139-88 (1993)
F1172-88 (1993)

F1199-88 (1993)

F1200-88 (1993)

F1201-88 (1993)

F1271-90 (1995)

F1273-91 (1997)

A203/A203M-97 .

A214/A214M-96 .

A536-84 (1993) .

F1546/F1546 M-96 ......

F1121-87 (Reapproved
2010).

A134-96 (Reapproved
2012).

A179/A179M-90a (Re-
approved 2012).

A203/A203M-97
approved 2007
A214/A214M-96
approved 2012

Re-
€1.
Re-

—_——~— —~

A536-84 (Reapproved
2009).

A575-96 (Reapproved
2007).

A576-90b (Reapproved
2012).

D1434-82 (Reapproved
2009)e;.

F682—82a (Reapproved
2008).

F1006-86 (Reapproved
2008).

F1007-86 (Reapproved
2007).

F1020-86 (Reapproved
2011).

F1120-87 (Reapproved
2010).

F1123-87 (Reapproved
2010).

F1139-88 (Reapproved
2010).

F1172-88 (Reapproved
2010).

F1199-88 (Reapproved
2010).

F1200-88 (Reapproved
2010).

F1201-88 (Reapproved
2010).

F1271-90 (Reapproved
2012).

F1273-91 (Reapproved
2007).

F1546/F1546M-96 (Re-
approved 2012).

33 | 126.5, 127.003

46 | 34.01-15, 76.01-2,
95.01-2, 108.101,
193.01-3

46 | 56.01-2

46 | 56.01-2

46 | 54.01-1

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2
46 | 56.01-2

46 | 160.077-5, 160.176-4

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2
46 | 56.01-2

46 | 56.01-2

46 | 56.01-2

46 | 56.01-2

46 | 39.10-5, 153.4

46 | 32.01-1

46 | 162.027-1

All of the incorporated standards in
Table 1 have been reapproved without
change. For that reason, incorporating
the most recent versions does not
change the substantive regulatory
requirements and will have no
substantive impact on the regulated
public.

The Coast Guard is also standardizing
usage of the name “ASTM
International,” formerly known as the

American Society for Testing and
Materials, as well as reformatting the
reapproved document titles to match the
capitalization and punctuation used in
the most current publications. These

changes are administrative in nature,
and will not affect the regulated public
in a substantive manner.
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B. Reformatting Involving Standards
Other Than Reapproved ASTM
Standards

Some of the reapproved ASTM
standards appear in older sections of the
CFR that did not include paragraph
designations. The lack of paragraph
designations makes reading and cross-
referencing these sections more
difficult. This rule reformats those
sections using the Office of the Federal
Register’s preferred paragraph
designation format. The reformatted
sections are 46 CFR 32.01-1, 76.01-2,
153.4, 160.077-5, 160.176—4, and
162.027—-1. This rule also updates
publisher contact information in these
sections when appropriate.

Although these reformatted sections
contain incorporated standards other
than reapproved ASTM standards, this
rule does not update those references,
incorporate newer versions, or make any
other substantive change to those
references. With the exception of the
reapproved ASTM standards discussed
above, the content of the reformatted
sections remains the same as it was
prior to this rule. Suggestions for
updates to these sections may be
submitted to the Coast Guard using the
contact information in ADDRESSES.

C. Removal of 33 CFR 155.140(c)(3)

In developing this rule, the Coast
Guard became aware that 33 CFR
155.140(c)(3) indicated standard ASTM
F 722-82 was incorporated by reference
in Appendices A and B of 33 CFR part
155. Appendices A and B do not contain
any reference to ASTM F 722-82,
however, and subsequent research
determined this reference to be a
typographical error. This rule removes
the reference to ASTM F 722-82 from
§ 155.140. As there is no regulatory
requirement in Part 155 associated with
the standard, the removal can have no
substantive impact on the public.

VI. Incorporation by Reference

The Director of the Federal Register
has approved the material in 33 CFR
126.5, 127.003, and 154.106; and 46
CFR 32.01-1, 34.01-15, 39.10-5, 54.01—
1, 56.01-2, 76.01-2, 95.01-2, 108.101,
153.4, 160.077-5, 160.176—4, 162.027-1,
and 193.01-3 for incorporation by
reference under 5 U.S.C. 552 and 1 CFR
part 51. Copies of the material are
available from the sources listed in
these sections.

VII. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on these statutes or executive
orders.

A. Regulatory Planning and Review

Executive Orders 12866 (‘‘Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has not been designated a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

This final rule makes non-substantive
changes throughout Titles 33 and 46 of
the CFR. As discussed in more detail in
Section V (Discussion of Changes) of
this preamble, the industry standards
adopted in this rule are merely
reapproved editions of the previously
incorporated standards. Reapproving a
standard is a maintenance activity that
confirms to the reader that the standard
in question is not outdated or
superseded as of the year of reapproval.
Therefore, this rule does not change any
substantive regulatory requirements and
will have no substantive effect on the
public. As a result, we expect no
additional cost to the industry. No
additional labor or resources would be
required by the regulated public.

We expect this final rule to be
beneficial to the public and to the
maritime industry because it will make
the Coast Guard’s references to these
standards consistent with the current
standards available for use by industry
and will ensure that the publications we
have incorporated by reference are
reasonably available to the public.

B. Small Entities

This rule is not preceded by a notice
of proposed rulemaking and, therefore,
is exempt from the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The Regulatory Flexibility
Act does not apply when the agency for
good cause finds that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if the rule has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

L. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial

direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The NTTAA (15 U.S.C. 272 note)
directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule uses the following voluntary
consensus standards:

TABLE 2—LIST OF ASTM VOLUNTARY CONSENSUS STANDARDS

ID No. of standard

Title of standard

A134-96 (Reapproved 2012)
A179/A179M-90a (Reapproved 2012)

A 203/A 203M-97 (Reapproved 2007)e!
A214/A214M-96 (Reapproved 2012)

A 536-84 (Reapproved 2009)
A 575-96 (Reapproved 2007)
A576-90b (Reapproved 2012)
D1434-82 (Reapproved 2009)e!

F682—82a (Reapproved 2008)
F722—82 (Reapproved 2008)

F1006-86 (Reapproved 2008) ...
F1007-86 (Reapproved 2007)

F1020-86 (Reapproved 2011)
F1120-87 (Reapproved 2010)

F1121-87 (Reapproved 2010)
F1123-87 (Reapproved 2010)
F1139-88 (Reapproved 2010)
F1172-88 (Reapproved 2010)
F1199-88 (Reapproved 2010)

F1200-88 (Reapproved 2010)

F1201-88 (Reapproved 2010)
F1271-90 (Reapproved 2012)

F1273-91 (Reapproved 2007)
F1546/F1546M-96 (Reapproved 2012)

denser Tubes.

denser Tubes.

Sheeting.

cation.

tions.

Strainers (150 psig and 150° F Maximum).

F

Applications.

Standard Specification for Fire Hose Nozzles.

Standard Specification for Ductile Iron Castings.

Standard Specification for Steel Bars, Carbon, Merchant Quality, M-Grades.

Standard Specification for Steel Bars, Carbon, Hot-Wrought, Special Quality.

Standard Test Method for Determining Gas Permeability Characteristics of Plastic Film and

Standard Specification for Pipe, Steel, Electric-Fusion (Arc)-Welded (Sizes NPS 16 and Over).
Standard Specification for Seamless Cold-Drawn Low-Carbon Steel Heat-Exchanger and Con-

Standard Specification for Pressure Vessel Plates, Alloy Steel, Nickel.
Standard Specification for Electric-Resistance-Welded Carbon Steel Heat-Exchanger and Con-

Standard Specification for Wrought Carbon Steel Sleeve-Type Pipe Couplings.

Standard Specification for Welded Joints for Shipboard Piping Systems.

Standard Specification for Entrainment Separators for Use in Marine Piping Applications.
Standard Specification for Pipeline Expansion Joints of the Packed Slip Type for Marine Appli-

Standard Specification for Line-Blind Valves for Marine Applications.
Standard Specification for Circular Metallic Bellows Type Expansion Joints for Piping Applica-

Standard Specification for International Shore Connections for Marine Fire Applications.
Standard Specification for Non-Metallic Expansion Joints.

Standard Specification for Steam Traps and Drains.

Standard Specification for Fuel Oil Meters of the Volumetric Positive Displacement Type.
Standard Specification for Cast (All Temperatures and Pressures) and Welded Pipe Line

Standard Specification for Fabricated (Welded) Pipe Line Strainers (Above 150 psig and 150°

Stan-dard Specification for Fluid Conditioner Fittings in Piping Applications Above 0° F.
Standard Specification for Spill Valves for Use in Marine Tank Liquid Overpressure Protections

Standard Specification for Tank Vent Flame Arresters.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and

have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure 2—
1, paragraph (34)(a) of the Instruction.
This rule falls under the category of
editorial or procedural regulations since

it involves the adoption of voluntary
consensus standards already in effect.
An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.
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List of Subjects
33 CFR Part 126

Explosives, Harbors, Hazardous
substances, Incorporation by reference,
Reporting and recordkeeping
requirements.

33 CFR Part 127

Fire prevention, Harbors, Hazardous
substances, Incorporation by reference,
Natural gas, Reporting and
recordkeeping requirements, Security
measures.

33 CFR Part 154

Alaska, Fire prevention, Hazardous
substances, Incorporation by reference,
Oil pollution, Reporting and
recordkeeping requirements.

33 CFR Part 155

Alaska, Hazardous substances,
Incorporation by reference, Oil
pollution, Reporting and recordkeeping
requirements.

46 CFR Part 32

Cargo vessels, Fire prevention,
Incorporation by reference, Marine
safety, Navigation (water), Occupational
safety and health, Reporting and
recordkeeping requirements, Seamen.

46 CFR Part 34
Cargo vessels, Fire prevention,

Incorporation by reference, Marine
safety.

46 CFR Part 39

Cargo vessels, Fire prevention,
Hazardous materials transportation,
Incorporation by reference, Marine
safety, Occupational safety and health,
Reporting and recordkeeping
requirements.

46 CFR Parts 54 and 56

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 76

Fire prevention, Incorporation by
reference, Marine safety, Passenger
vessels.

46 CFR Part 95

Cargo vessels, Fire prevention,
Incorporation by reference, Marine
safety.

46 CFR Part 108

Fire prevention, Incorporation by
reference, Marine safety, Occupational
safety and health, Oil and gas
exploration, Vessels.

46 CFR Part 153

Administrative practice and
procedure, Cargo vessels, Hazardous
materials transportation, Incorporation
by reference, Marine safety, Reporting
and recordkeeping requirements, Water
pollution control.

46 CFR Part 160

Incorporation by reference, Marine
safety, Reporting and recordkeeping
requirements.

46 CFR Part 162

Fire prevention, Incorporation by
reference, Marine safety, Oil pollution,
Reporting and recordkeeping
requirements.

46 CFR Part 193

Fire prevention, Incorporation by
reference, Marine safety, Oceanographic
research vessels.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 126, 127, 154, and 155, and
46 CFR parts 32, 34, 39, 54, 56, 76, 95,
108, 153, 160, 162, and 193 as follows:

Title 33

PART 126—HANDLING OF
DANGEROUS CARGO AT
WATERFRONT FACILITIES

m 1. The authority citation for part 126
continues to read as follows:

Authority: 33 U.S.C. 1231; 49 CFR 1.46.

m 2.In § 126.5, in the table in paragraph
(b), revise the first two entries to read as
follows:

§126.5 Incorporation by reference: Where
can | get a copy of the publications
mentioned in this part?

* * * * *

(b)* L

ASTM International, 100 Barr Harbor Drive, P.O. Box C700, West Conshohocken, PA 19428-2959, 877-909-2786, http://

www.astm.org.

ASTM F1121-87 (Reapproved 2010), Standard Specification for International Shore Connections for Marine Fire Applications, (ap-

Proved MATCH 1, 20T0) ...eiiiiiiiiiiie ettt ettt b et a ettt e e a et e b e e e a e e e bt e sae e et e e e ab e e eb et e ab e e eh e e e b e e b e e e bt e nae e et e e e b e e b e e e n e e nae e ereeeane s

* *

126.15

PART 127—WATERFRONT FACILITIES
HANDLING LIQUEFIED NATURAL GAS
AND LIQUEFIED HAZARDOUS GAS

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; Department of Homeland
Security Delegation No. 0170.1.

“American Society for Testing and
Materials (ASTM)” to read as follows:

§127.003 Incorporation by reference.

m 3. The authority citation for part 127 m 4.1In §127.003, in the table in * * * T
continues to read as follows: paragraph (b), revise the entries for the (b) * * *

ASTM International

100 Barr Harbor Drive, P.O. Box C700, West Conshohocken, PA 19428-2959, 877-909-2786, http.//www.astm.org.
ASTM F1121-87 (Reapproved 2010), Standard Specification for International Shore Connections for Marine Fire Applications, (ap-

[T o)YZ=To IV F= Yol o W T2 0 0 ) OSSPSR

127.611;
127.1511
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PART 154—FACILITIES
TRANSFERRING OIL OR HAZARDOUS
MATERIAL IN BULK

m 5. The authority citation for part 154
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(§)(5), (5)(6), and (m)(2); sec. 2, E.O. 12777, 56
FR 54757; Department of Homeland Security
Delegation No. 0170.1. Subpart F is also
issued under 33 U.S.C. 2735.

m 6.In § 154.106, revise paragraph (d)
introductory text and paragraph (d)(3) to
read as follows:

§154.106 Incorporation by reference:
Where can | get a copy of the publications
incorporated by reference in this part?

* * * * *

(d) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org:

* * * * *

(3) ASTM F722-82 (Reapproved
2008), Standard Specification for
Welded Joints for Shipboard Piping
Systems, (approved November 1, 2008),
incorporation by reference approved for
Appendix A and Appendix B.

* * * * *

PART 155—OIL OR HAZARDOUS
MATERIAL POLLUTION PREVENTION
REGULATIONS FOR VESSELS

m 7. The authority citation for part 155
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j); 46
U.S.C. 3703; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; Department of
Homeland Security Delegation No. 0170.1.
Sections 155.100 through 155.130, 150.350
through 155.400, 155.430, 155.440, 155.470,
155.1030(j) and (k), and 155.1065(g) are also
issued under 33 U.S.C. 1903(b). Section
155.490 also issued under section 4110(b) of
Pub. L. 101-380. Sections 155.1110 through
155.1150 also issued under 33 U.S.C. 2735.

m 8.In § 155.140, revise paragraph (c)
introductory text and remove and

reserve paragraph (c)(3) to read as
follows:

§155.140 Incorporation by reference.
* * * * *

(c) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org:

(3) [Reserved].
* * * * *
Title 46

PART 32—SPECIAL EQUIPMENT,
MACHINERY, AND HULL
REQUIREMENTS

m 9. The authority citation for part 32
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 3703,
3719; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; Department of Homeland
Security Delegation No. 0170.1; Subpart
32.59 also issued under the authority of Sec.
4109, Pub. L. 101-380, 104 Stat. 515.

m 10. Amend § 32.01-1 by revising
paragraph (b) and adding paragraph (c)
to read as follows:

§32.01-1 Incorporation by reference.
* * * * *

(b) American Bureau of Shipping
(ABS), ABS Plaza, 16855 Northchase
Drive, Houston, TX 77060, 281-877—
5800, hitp://www.eagle.org.

(1) Rules for Building and Classing
Steel Vessels, 1989, incorporation by
reference approved for §§ 32.15-15;
32.60-10; 32.65—40.

(2) [Reserved]

(c) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM D4986—98, Standard Test
Method for Horizontal Burning
Characteristics of Cellular Polymeric
Materials, incorporation by reference
approved for § 32.57-10.

(2) ASTM F1273-91 (Reapproved
2007), Standard Specification for Tank
Vent Flame Arresters (approved
December 1, 2007), incorporation by
reference approved for § 32.20-10.

PART 34—FIREFIGHTING EQUIPMENT

m 11. The authority citation for part 34
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; Department of Homeland Security
Delegation No. 0170.1.

m 12.In § 34.01-15, revise paragraph (b)
introductory text and paragraph (b)(1) to
read as follows:

§34.01-15 Incorporation by reference.
* * * * *

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM F1121-87 (Reapproved
2010), Standard Specification for
International Shore Connections for
Marine Fire Applications, (approved
March 1, 2010), incorporation by
reference approved for § 34.10-15
(“ASTM F 1121”).

* * * * *

PART 39—VAPOR CONTROL
SYSTEMS

m 13. The authority citation for part 39
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C. 3306,
3703, 3715(b); 45 FR 58801, 3 CFR, 1980
Comp., p. 277; Department of Homeland
Security Delegation No. 0170.1.

m 14.In § 39.10-5, revise the fifth and
sixth entries in the table, in paragraph
(b) to read as follows:

§39.10-5 Incorporation by reference—TB/
ALL.
* * * * *

(b) * *x %

* *

* * *

* *

ASTM International, 100 Barr Harbor Drive, P.O. Box C700, West Conshohocken, PA 19428-2959, 877-909-2786, http://

www.astm.org.

ASTM F1271-90 (Reapproved 2012), Standard Specification for Spill Valves for Use in Marine Tank Liquid Overpressure Protec-

tions Applications, (approved May 1, 2012)

* *

PART 54—PRESSURE VESSELS

m 15. The authority citation for part 54
continues to read as follows:

Authority: 33 U.S.C. 1509; 43 U.S.C. 1333;
46 U.S.C. 3306, 3703; E.O. 12234, 45 FR
58801, 3 CFR, 1980 Comp., p. 277;

Department of Homeland Security Delegation
No. 0170.1.

m 16.In § 54.01-1, revise paragraph (c)
introductory text and paragraph (c)(2) to
read as follows:

§54.01-1 Incorporation by reference.
* * * * *

(c) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org:

* * * * *

(2) ASTM A 203/A 203M-97
(Reapproved 2007)e!, Standard
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Specification for Pressure Vessel Plates,
Alloy Steel, Nickel (“ASTM A 203”),
(approved November 1, 2007),
incorporation by reference approved for
§54.05-20;

* * * * *

PART 56—PIPING SYSTEMS AND
APPURTENANCES

m 17. The authority citation for part 56
continues to read as follows:

Authority: 33 U.S.C. 1321(j), 1509; 43
U.S.C. 1333; 46 U.S.C. 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277, E.0.12777, 56 FR 54757, 3 CFR, 1991
Comp., p. 351; Department of Homeland
Security Delegation No. 0170.1.

m 18. Amend § 56.01-2 as follows:

m a. Redesignate paragraphs (e)(9)
through (e)(82) as paragraphs (e)(10)
through (e)(83), respectively;

m b. Redesignate the second paragraph
(e)(8) as paragraph (e)(9); and

m c. Revise paragraph (e) introductory
text, paragraph (e)(6), and newly
redesignated paragraphs (e)(10), (e)(17),
(e)(40) through (e)(42), (e)(69) through
(e)(76), and (e)(78) through (e)(80) to
read as follows:

§56.01-2 Incorporation by reference.
* * * * *

(e) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, hitp://www.astm.org:

(6) ASTM A134-96 (Reapproved
2012), Standard Specification for Pipe,
Steel, Electric-Fusion (Arc)-Welded
(Sizes NPS 16 and Over) (“ASTM A
134”), (approved March 1, 2012),
incorporation by reference approved for
§56.60-1;

* * * * *

(10) ASTM A179/A179M—90a
(Reapproved 2012), Standard
Specification for Seamless Cold-Drawn
Low-Carbon Steel Heat-Exchanger and
Condenser Tubes (“ASTM A 179”),
(approved March 1, 2012), incorporation
by reference approved for § 56.60-1;

(17) ASTM A214/A214M-96
(Reapproved 2012), Standard
Specification for Electric-Resistance-
Welded Carbon Steel Heat-Exchanger
and Condenser Tubes (“ASTM A 214”),
(approved March 1, 2012), incorporation
by reference approved for § 56.60-1;

* * * * *

(40) ASTM A 536—84 (Reapproved
2009), Standard Specification for
Ductile Iron Castings (“ASTM A 536”’),
(approved May 1, 2009), incorporation
by reference approved for § 56.60-1;

(41) ASTM A 575-96 (Reapproved
2007), Standard Specification for Steel

Bars, Carbon, Merchant Quality, M-
Grades (“ASTM A 575”’), (approved
September 1, 2005), incorporation by
reference approved for § 56.60-2;

(42) ASTM A576-90b (Reapproved
2012), Standard Specification for Steel
Bars, Carbon, Hot-Wrought, Special
Quality (“ASTM A576”), (approved
March 1, 2012), incorporation by
reference approved for § 56.60-2;

* * * * *

(69) ASTM F682—82a (Reapproved
2008), Standard Specification for
Wrought Carbon Steel Sleeve-Type Pipe
Couplings (“ASTM F 682”), (approved
November 1, 2008), incorporation by
reference approved for § 56.60—1;

(70) ASTM F1006-86 (Reapproved
2008), Standard Specification for
Entrainment Separators for Use in
Marine Piping Applications (“ASTM F
1006”), (approved November 1, 2008),
incorporation by reference approved for
§56.60-1;

(71) ASTM F1007-86 (Reapproved
2007), Standard Specification for
Pipeline Expansion Joints of the Packed
Slip Type for Marine Application
(“ASTM F 1007”’), (approved December
1, 2007), incorporation by reference
approved for §56.60-1;

(72) ASTM F1020-86 (Reapproved
2011), Standard Specification for Line-
Blind Valves for Marine Applications
(“ASTM F 1020”), (approved April 1,
2011), incorporation by reference
approved for §56.60-1;

(73) ASTM F1120-87 (Reapproved
2010), Standard Specification for
Circular Metallic Bellows Type
Expansion Joints for Piping
Applications (“ASTM F 1120”),
(approved May 1, 2010), incorporation
by reference approved for § 56.60-1;

(74) ASTM F1123-87 (Reapproved
2010), Standard Specification for Non-
Metallic Expansion Joints (“ASTM F
1123”), (approved March 1, 2010),
incorporation by reference approved for
§56.60-1;

(75) ASTM F1139-88 (Reapproved
2010), Standard Specification for Steam
Traps and Drains (“ASTM F 1139”),
(approved March 1, 2010), incorporation
by reference approved for § 56.60—1;

(76) ASTM F1172-88 (Reapproved
2010), Standard Specification for Fuel
Oil Meters of the Volumetric Positive
Displacement Type (“ASTM F 1172”),
(approved March 1, 2010), incorporation
by reference approved for § 56.60—1;

* * * * *

(78) ASTM F1199-88 (Reapproved
2010), Standard Specification for Cast
(All Temperatures and Pressures) and
Welded Pipe Line Strainers (150 psig
and 150 °F Maximum) (“ASTM F
1199”), (approved March 1, 2010),

incorporation by reference approved for
§56.60-1;

(79) ASTM F1200-88 (Reapproved
2010), Standard Specification for
Fabricated (Welded) Pipe Line Strainers
(Above 150 psig and 150 °F) (“ASTM F
1200”), (approved March 1, 2010),
incorporation by reference approved for
§56.60-1;

(80) ASTM F1201-88 (Reapproved
2010), Standard Specification for Fluid
Conditioner Fittings in Piping
Applications above 0 °F (“ASTM F
1201”), (approved May 1, 2010),
incorporation by reference approved for
§56.60—1;

* * * * *

PART 76—FIRE PROTECTION
EQUIPMENT

m 19. The authority citation for part 76
continues to read as follows:

Authority: 46 U.S.C. 3306; E.O. 12234, 45
FR 58801, 3 CFR, 1980 Comp., p. 277;
Department of Homeland Security Delegation
No. 0170.1.

m 20.In § 76.01-2, revise paragraphs (b),
(c), and (d) to read as follows:

§76.01-2 Incorporation by reference.
* * * * *

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM F1121-87 (Reapproved
2010), Standard Specification for
International Shore Connections for
Marine Fire Applications (“ASTM F
1121”), (approved March 1, 2010),
incorporation by reference approved for
§ 76.10-10.

(2) [Reserved]

(c) National Fire Protection
Association (NFPA), 1 Batterymarch
Park, Quincy, MA 02169-7471, 617—
770-3000, http://nfpa.org.

(1) NFPA 13-1996, Standard for the
Installation of Sprinkler Systems
(“NFPA 13”), incorporation by reference
approved for §§ 76.25-1; 76.25—-90.

(2) [Reserved]

(d) Underwriters Laboratories Inc.
(UL), 12 Laboratory Drive, Research
Triangle Park, NC 27709-3995, 919—
549-1400, http://www.ul.com.

(1) UL 19 Standard for Safety, Lined
Fire Hose and Hose Assemblies (“UL
19”) (2001), incorporation by reference
approved for § 76.10-10.

(2) [Reserved]

PART 95—FIRE PROTECTION
EQUIPMENT

m 21. The authority citation for part 95
continues to read as follows:

Authority: 46 U.S.C. 3306; E.O. 12234, 45
FR 58801, 3 CFR, 1980 Comp., p. 277;
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Department of Homeland Security Delegation
No. 0170.1.

m 22.In § 95.01-2, revise paragraph (b)
introductory text and paragraph (b)(1) to
read as follows:

§95.01-2 Incorporation by reference.
* * * * *

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM F1121-87 (Reapproved
2010), Standard Specification for
International Shore Connections for
Marine Fire Applications, (approved
March 1, 2010), incorporation by
reference approved for § 95.10-10.

* * * * *

PART 108—DESIGN AND EQUIPMENT

m 23. The authority citation for part 108
continues to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 3102,
3306; Department of Homeland Security
Delegation No. 0170.1.

24.1In §108.101, in the table in
paragraph (b), revise the first, second,
and fifth entry to read as follows:

§108.101 Incorporation by reference.
* * * * *
(b) * ok %

ASTM International

100 Barr Harbor Drive, P.O. Box C700, West Conshohocken, PA 19428-2959, 877-909-2786, http.//www.astm.org.

* *

* * *

* *

ASTM F1121-87 (Reapproved 2010), Standard Specification for International Shore Connections for Marine Fire Applications,

(approved March 1, 2010)

* *

108.427

PART 153—SHIPS CARRYING BULK
LIQUID, LIQUEFIED GAS, OR
COMPRESSED GAS HAZARDOUS
MATERIALS

m 25. The authority citation for part 153
continues to read as follows:

Authority: 46 U.S.C. 3703; Department of
Homeland Security Delegation No. 0170.1.
Section 153.40 issued under 49 U.S.C. 5103.
Sections 153.470 through 153.491, 153.1100
through 153.1132, and 153.1600 through
153.1608 also issued under 33 U.S.C. 1903
(b).

m 26. Amend § 153.4 by revising
paragraph (b) and adding paragraph (c)
as follows:

(b) American National Standards
Institute (ANSI), 25 West 43rd Street,
4th Floor, New York, NY 10036,
http://www.ansi.org.

(1) ANSI B16.5, Pipe Flanges and
Flanged Fittings, 1988, incorporation by
reference approved for § 153.940.

(2) ANSI B16.24, Bronze Pipe Flanges
and Flanged Fittings, 1979,
incorporation by reference approved for
§153.940.

(3) ANSI B16.31, Non-Ferrous
Flanges, 1971, incorporation by
reference approved for § 153.940.

(c) American Society for Testing and
Materials (ASTM), 100 Barr Harbor
Drive, West Conshohocken, PA 19428—
2959, 877-909-2786, hitp://
www.astm.org.

(1) ASTM F 1122-87 (1992), Standard
Specification for Quick Disconnect
Couplings, incorporation by reference
approved for § 153.940.

(2) ASTM F1271-90 (Reapproved
2012), Standard Specification for Spill
Valves for Use in Marine Tank Liquid
Overpressure Protections Applications
(approved May 1, 2012), incorporation
by reference approved for § 153.365.

PART 160—LIFESAVING EQUIPMENT

m 27. The authority citation for part 160
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 3703 and
4302; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; 49 CFR 1.46.

m 28. Revise § 160.077-5 to read as
follows:

§160.077-5 Incorporation by reference.

(a) Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register in accordance with 5 U.S.C.
552(a). To enforce any edition other
than that specified in paragraph (b) of
this section, the Coast Guard must
publish a notice of change in the
Federal Register and make the material
available to the public. All approved
material is on file at the U.S. Coast
Guard, Office of Design and Engineering
Standards (CG-ENG), 2100 2nd Street
SW., Stop 7126, Washington, DC 20593—
7126 or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html. All
material is available from the sources
listed below.

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM B 117-97, Standard
Practice for Operating Salt Spray (Fog)
Apparatus, into § 160.077-11.

(2) ASTM D 751-95, Standard Test
Methods for Coated Fabrics,
incorporation by reference approved for
§160.077-19.

(3) ASTM D1434-82 (Reapproved
2009) ¢!, Standard Test Method for
Determining Gas Permeability
Characteristics of Plastic Film and
Sheeting (approved May 1, 2009),
incorporation by reference approved for
§160.077-19.

(c) DLA Document Services, 700
Robbins Avenue, Building 4/D,
Philadelphia, PA 19111-5094, 215-697—
6396, http://assistdocs.com.

(1) In Federal Test Method Standard
No. 191 the following test methods:

(i) Method 5100, Strength and
Elongation, Breaking of Woven Cloth;
Grab Method.

(ii) Method 5132, Strength of Cloth,
Tearing; Falling-Pendulum Method.

(iii) Method 5134, Strength of Cloth,
Tearing; Tongue Method.

(iv) Method 5804.1, Weathering
Resistance of Cloth; Accelerated
Weathering Method.

(v) Method 5762, Mildew Resistance
of Textile Materials; Soil Burial Method.

(2) Federal Standard No. 751,
Stitches, Seams, and Stitching.

(3) MIL-L—24611(SH), Life Preserver
Support Package for Life Preserver, MK
4.

(d) National Institute of Standards and
Technology (NIST) (formerly National
Bureau of Standards), 100 Bureau Drive,
Stop 1070, Gaithersburg, MD 20899—
1070, 301-975-6478, http://
www.nist.gov.

(1) “The Universal Color Language”
and “The Color Names Dictionary” in
Color: Universal Language and
Dictionary of Names, National Institute
of Standards Special Publication 440.

(2) [Reserved.]

(e) Underwriters Laboratories Inc.
(UL), 12 Laboratory Drive, Research
Triangle Park, NC 27709-3995, 919—
549-1400, http://www.ul.com.
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(1) UL 1191, Components for Personal
Flotation Devices.

(2) UL 1517, Standard for Hybrid
Personal Flotation Devices (November
12, 1984), incorporation by reference
approved for 46 CFR 160.077-5(e)(2);
160.077-11(a)(5)(ii) and(g)(l); 160.077—
15(b)(12); 160.077—17(b)(9); 160.077—
19(a)(5) and (b)(1) through (18);
160.077-21(c)(1) thI‘Ough (5); 160.077—
23(h)(4) through (7); 160.077—27(e)(1)
and (4); and 160.077-29(c)(5), (7), and
(9), and (d)(1) and (5).

m 29. Revise § 160.176—4 to read as
follows:

§160.176—4 Incorporation by reference.

(a) Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register in accordance with 5 U.S.C.
552(a). To enforce any edition other
than that specified in paragraph (b) of
this section, the Coast Guard must
publish a notice of change in the
Federal Register and make the material
available to the public. All approved
material is on file at the U.S. Coast
Guard, Office of Design and Engineering
Standards (CG-ENG), 2100 2nd Street
SW., Stop 7126, Washington, DC 20593—
7126 or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: hitp://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html. All
material is available from the sources
listed below.

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM B 117-97, Standard
Practice for Operating Salt Spray (Fog)
Apparatus, incorporation by reference
approved for §§160.176—8; 160.176—13.

(2) ASTM D 751-95, Standard Test
Methods for Coated Fabrics,
incorporation by reference approved for
§160.176-13.

(3) ASTM D 975-98, Standard
Specification for Diesel Fuel Oils,
incorporation by reference approved for
§160.176-13.

(4) ASTM D1434-82 (Reapproved
2009)e!, Standard Test Method for
Determining Gas Permeability
Characteristics of Plastic Film and
Sheeting—(approved May 1, 2009),
incorporation by reference approved for
§160.176-13.

(c) Federal Aviation Administration,
Aircraft Certification Service, 800
Independence Avenue SW.,
Washington, DC 20591, 202—385—-6346,

ttp://www.faa.gov/aircraft/air_cert/

[design approvals/iso.]

(1) TSO-C13d, Federal Aviation
Administration Standard for Life
Preservers, January 3, 1983,
incorporation by reference approved for
§160.176-8.

(2) [Reserved]

(d) DLA Document Services, 700
Robbins Avenue, Building 4/D,
Philadelphia, PA 19111-5094, 215-697—
6396, hitp://www.asistdocs.com.

(1) In Federal Test Method Standard
No. 191A (dated July 20, 1978) the
following methods:

(i) Method 5100, Strength and
Elongation, Breaking of Woven Cloth;
Grab Method, incorporation by
reference approved for § 160.176—13.

(ii) Method 5132, Strength of Cloth,
Tearing; Falling-Pendulum Method,
incorporation by reference approved for
§160.176-13.

(iii) Method 5134, Strength of Cloth,
Tearing; Tongue Method, incorporation
by reference approved for § 160.176—13.

(iv) Method 5804.1, Weathering
Resistance of Cloth; Accelerated
Weathering Method, incorporation by
reference approved for § 160.176-8.

(v) Method 5762, Mildew Resistance
of Textile Materials; Soil Burial Method,
incorporation by reference approved for
§160.176-8.

(2) Federal Standard No. 751a,
Stitches, Seams, and Stitching, January
25, 1965, incorporation by reference

(3) MIL-L-24611—Life Preserver
Support Package For Life Preserver, MK
4, dated May 18, 1982, incorporation by
reference approved for § 160.176-8.

(e) National Institute of Standards and
Technology (NIST) (formerly National
Bureau of Standards), c/o
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402, 202.512.1800,
http://www.gpo.gov.

(1) Special Pub. 440, Color: Universal
Language and Dictionary of Names;
“The Universal Color Language’ and
“The Color Names Dictionary”, 1976,
incorporation by reference approved for
§160.176-9.

(2) [Reserved]

(f) Underwriters Laboratories Inc.
(UL), 12 Laboratory Drive, Research
Triangle Park, NC 27709-3995, 919—
549-1400, hitp://www.ul.com.

(1) UL 1191, “Components for
Personal Flotation Devices”’, November
11, 1984, incorporation by reference
approved for §§160.176-8; 160.176—13.

(2) [Reserved]

PART 162—ENGINEERING
EQUIPMENT

m 30. The authority citation for part 162
continues to read as follows:

Authority: 33 U.S.C. 1321(j), 1903; 46
U.S.C. 3306, 3703, 4104, 4302; E.O. 12234, 45

FR 58801, 3 CFR, 1980 Comp., p. 277; E.O.
12777, 56 FR 54757, 3 CFR, 1991 Comp., p.
351; Department of Homeland Security
Delegation No. 0170.1.

m 31.In § 162.027-1, revise paragraph
(b) to read as follows:

§162.027-1 Incorporation by reference.
* * * * *

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, hitp://www.astm.org.

(1) ASTM F1546/F1546 M—96
(Reapproved 2012), Standard
Specification for Fire Hose Nozzles
(ASTM F 1546) (approved May 1, 2012),
incorporation by reference approved for
§§162.027-2; 162.027-3.

(2) [Reserved]

PART 193—FIRE PROTECTION
EQUIPMENT

m 32. The authority citation for part 193
continues to read as follows:

Authority: 46 U.S.C. 2213, 3102, 3306; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; Department of Homeland Security
Delegation No. 0170.1.

m 33.In § 193.01-3, revise paragraph (b)
introductory text and paragraph (b)(1) to
read as follows:

§193.01-3 Incorporation by reference.
* * * * *

(b) ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959, 877—
909-2786, http://www.astm.org.

(1) ASTM F1121-87 (Reapproved
2010), Standard Specification for
International Shore Connections for
Marine Fire Applications, (approved
March 1, 2010), incorporation by
reference approved for § 193.10-10.

* * * * *

Dated: February 11, 2013.
Kathryn A. Sinniger,

Chief, Office of Regulations and
Administrative Law U.S. Coast Guard.

[FR Doc. 2013—-03724 Filed 2—26-13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0308; FRL-9379-9]
Pyroxasulfone; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of pyroxasulfone
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in or on soybeans. K-I Chemical U.S.A.,
Inc., requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective
February 27, 2013. Objections and
requests for hearings must be received
on or before April 29, 2013, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0308, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at hitp://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Kathryn Montague, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (703) 305—1243; email address:
montague.kathryn@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through

the Government Printing Office’s e-CFR
site at |http://www.ecfr.gov/cgi-bin/text
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/

[Z0tab_0Z-1p]]

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2012-0308 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before April 29, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0308, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 23,
2012 (77 FR 30481) (FRL-9347-8), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide

petition (PP 2F8005) by K-I Chemical
U.S.A,, Inc., c/o Landis International,
Inc., 3185 Madison Hwy., P.O. Box
5126, Valdosta, GA 31603-5126. The
petition requested that EPA establish
tolerances in 40 CFR part 180 for
residues of the herbicide pyroxasulfone,
3-[(5-(difluoromethoxy)-1-methyl-3-
(trifluoromethyl) pyrazole-4-
ylmethylsulfonyl]-4,5-dihydro-5,5-
dimethyl-1,2-oxazole, and its
metabolites M-3, 5-difluoromethoxy-1-
methyl-3-trifluoromethyl-1H-pyrazol-4-
carboxylic acid; M—25, 5-
difluoromethoxy-3-trifluoromethyl-1H-
pyrazol-4-yl)methanesulfonic acid; and
M-28, 3-[1-carboxy-2-(5,5-dimethyl-4,5-
dihydroisoxazol-3-ylthio)ethylamino]-3-
oxopropanoic acid, calculated as the
stoichiometric equivalent of
pyroxasulfone, in or on soybean, seed at
0.07 parts per million (ppm). The
petition also requested that tolerances
be established for residues of
pyroxasulfone, 3-[(5-(difluoromethoxy)-
1-methyl-3-(trifluoromethyl) pyrazole-4-
ylmethylsulfonyl]-4,5-dihydro-5,5-
dimethyl-1,2-oxazole, and its
metabolites M—1, 5-difluoromethoxy-1-
methyl-3-trifluoromethyl-1H-pyrazol-4-
ylmethanesulfonic acid; M-3, 5-
difluoromethoxy-1-methyl-3-
trifluoromethyl-1H-pyrazol-4-carboxylic
acid; and M—-25, 5-difluoromethoxy-3-
trifluoromethyl-1H-pyrazol-4-
yl)methanesulfonic acid, calculated as
the stoichiometric equivalent of
pyroxasulfone in or on soybean, forage
at 1.5 ppm and soybean, hay at 2.0 ppm.
That document referenced a summary of
the petition prepared by K-I Chemical
U.S.A., Inc., the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances for residues of
the herbicide pyroxasulfone and its
metabolites as requested by the
petitioner, except that the tolerance for
residues in or on soybean, forage is
lowered to 1.0 ppm and the tolerance
for residues in or on soybean, seed is
lowered to 0.06 ppm. The reasons for
these changes are explained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ‘‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
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result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.* * *”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for pyroxasulfone
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with pyroxasulfone follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Pyroxasulfone acute toxicity to
mammals is low by all routes of
exposure. Subchronic and chronic oral
toxicity testing of pyroxasulfone in
mice, rats, and dogs produced a variety
of adverse effects in several target
organs. Effects seen in animal studies
included cardiac toxicity (increased
cardiomyopathy in mice and rats), liver
toxicity (centrilobular hepatocellular
hypertrophy, histopathological, and/or
clinical pathological indicators),
neurotoxicity characterized by axonal/
myelin degeneration in the sciatic nerve
(dog, mouse, and rat) and spinal cord
sections (dog), skeletal muscle
myopathy, kidney toxicity (increased
incidence of chronic progressive
nephropathy in dogs and retrograde
nephropathy in mice), urinary bladder
mucosal hyperplasia, inflammation, and
urinary bladder transitional cell
papillomas (rats). Decreased body
weight and enzyme changes were noted
in some studies. Immunotoxicity studies
in rats and mice showed no evidence of

immunotoxic effects from
pyroxasulfone.

Pyroxasulfone was moderately toxic
to rats following a 4-week dermal
exposure producing local inflammation
and systemic effects of minimal to mild
cardiac myofiber degeneration at the
limit dose. No adverse effects were
noted in a 28-day inhalation study at the
highest-dose tested.

Pyroxasulfone did not exhibit
developmental toxicity in the rat
developmental toxicity study and
exhibited only slight developmental
toxicity in rabbits (reduced fetal weight
and resorptions) at the limit dose.
However, developmental effects were
noted in post-natal day (PND) 21
offspring in the rat developmental
neurotoxicity (DNT) study characterized
as decreased brain weight and
morphometric changes. Developmental
effects in the rabbit developmental
study and DNT study occurred in the
absence of maternal toxicity, indicating
potential increased quantitative
susceptibility of offspring. In a
reproductive toxicity in rats reduced
pup weight and body weight gains
during lactation occurred at similar or
higher doses causing pronounced
maternal toxicity (reduced body weight,
body weight gain, and food
consumption and increased kidney
weight, cardiomyopathy, and urinary
bladder mucosal hyperplasia with
inflammation).

In cancer studies in mice and rats,
renal tubular adenomas were observed
in male mice and urinary bladder
transitional cell papillomas were
observed in male rats. The kidney
adenomas in male mice were
determined to be spontaneous and not
treatment-related based on the following
considerations:

1. Absence of any cytotoxicity
(degeneration or individual cell
necrosis) in studies ranging from 14
days to 18 months at doses up to 15,000
ppm. .

2. Absence of cell regeneration
leading to precursor lesions such as
atypical tubular hyperplasia at all time
points and doses up to 15,000 ppm.

3. Lack of exacerbation of chronic
progressive nephropathy, a spontaneous
disease in rodents that results in cell
regeneration which can result in renal
tubule tumors in chronic studies.

4. Lack of a clear dose response in the
distribution of tumors between test
substance treated groups.

The urinary bladder tumors seen in
male rats were determined to be a
threshold effect. Pyroxasulfone
exposure causes the growth of crystals
in the urinary tract with subsequent
calculi formation resulting in cellular

damage. Crystal formation in the
absence of calculi is not associated with
hyperplasia or urinary bladder tumors;
therefore, the formation of urinary
bladder calculi is the prerequisite for
subsequent hyperplasia and neoplasia.
In other words, urinary bladder tumors
do not develop at doses too low to
produce calculi. There is also a clear
threshold of 1,000 ppm (42.55
milligrams/kilogram/day (mg/kg/day))
for development of calculi and
tumorigenesis. The point of departure
(POD) of 50 ppm (2.0 mg/kg/day)
selected for chronic risk assessment is
not expected to result in urinary bladder
calculi formation, which is a
prerequisite for subsequent hyperplasia
and neoplasia. Therefore, the Agency
has determined that the quantification
of risk using a non-linear approach (i.e.,
Reference dose (RfD)) will adequately
account for all chronic toxicity,
including carcinogenicity, that could
result from exposure to pyroxasulfone.
There is no concern for mutagenicity.

Specific information on the studies
received and the nature of the adverse
effects caused by pyroxasulfone as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Pyroxasulfone Human Health Risk
Assessment for Use on Soybeans,” p. 34,
in docket ID number EPA-HQ-OPP—
2012-0308.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies the
toxicological POD and levels of concern
to use in evaluating the risk posed by
human exposure to the pesticide. For
hazards that have a threshold below
which there is no appreciable risk, the
toxicological POD is used as the basis
for derivation of reference values for
risk assessment. PODs are developed
based on a careful analysis of the doses
in each toxicological study to determine
the dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
RfD—and a safe margin of exposure
(MQOE). For non-threshold risks, the
Agency assumes that any amount of
exposure will lead to some degree of
risk. Thus, the Agency estimates risk in
terms of the probability of an occurrence
of the adverse effect expected in a
lifetime. For more information on the
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general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.
A summary of the toxicological
endpoints for pyroxasulfone used for
human risk assessment is discussed in
Unit III.B. of the final rule published in
the Federal Register issue of February
29,2012 (77 FR 12207) (FRL-9334-2).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to pyroxasulfone, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing pyroxasulfone tolerances in 40
CFR 180.659. EPA assessed dietary
exposures from pyroxasulfone in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
pyroxasulfone. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA). As to
residue levels in food, EPA assumed
100% of the crop was treated with
pyroxasulfone and that residues of the
parent and the relevant metabolites of
concern on soybeans are present at
tolerance levels.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA (NHANES/WWEIA). As
to residue levels in food, EPA made the
same assumptions as in the acute
dietary exposure assessment.

iii. Cancer. Based on the data
summarized in Unit II.A., EPA has
concluded that a non-linear RfD
approach is appropriate for assessing
cancer risk to pyroxasulfone. Cancer
risk was assessed using the same
exposure estimates as discussed in Unit
II.C.1.4.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for pyroxasulfone. Tolerance level
residues for soybean and 100 PCT were
assumed for soybean commodities in
the dietary assessment.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary

exposure analysis and risk assessment
for pyroxasulfone in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
pyroxasulfone. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefedi1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Pesticide
Root Zone Model Ground Water (PRZM
GW), the estimated drinking water
concentrations (EDWCs) of
pyroxasulfone for acute exposures are
estimated to be 17 parts per billion
(ppb) for surface water and 210 ppb for
ground water. EDWCs of pyroxasulfone
for chronic exposures for non-cancer
assessments are estimated to be 3.2 ppb
for surface water and 174 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 210 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 174 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure.
Pyroxasulfone is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found pyroxasulfone to
share a common mechanism of toxicity
with any other substances, and
pyroxasulfone does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that pyroxasulfone does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicity
database for pyroxasulfone includes
developmental toxicity studies in rats
and rabbits, a DNT study in rats, and a
2-generation reproduction toxicity study
in rats. As discussed in Unit IIL.A.,
evidence of increased susceptibility of
fetuses and offspring was seen in the
DNT study and developmental toxicity
study in rabbits following in utero or
postnatal exposure to pyroxasulfone. No
increased susceptibility was seen in the
rat developmental or reproduction
toxicity studies. In rabbits,
developmental toxicity was only seen at
the limit dose of 1,000 mg/kg/day as
reduced fetal weight and increased fetal
resorptions with a NOAEL of 500 mg/
kg/day for these effects, compared to no
maternal toxicity at these doses. In a
DNT study in rats, offspring toxicity
(decreased brain weight and
orphometric changes on PND 21) was
seen at 300 mg/kg/day compared to no
maternal toxicity at 900 mg/kg/day. The
degree of concern for the increased
susceptibility seen in these studies is
low and there are no residual
uncertainties based on the following
considerations:

i. The increased susceptibility is
occurring at high doses.

ii. NOAELs and LOAELSs have been
identified for all effects of concern, and
thus a clear dose response has been well
defined.

iii. The PODs selected for risk
assessment are protective of the fetal/
offspring effects.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:
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i. The toxicity database for
pyroxasulfone is complete.

ii. Pyroxasulfone is a neurotoxic
chemical and there is evidence of
increased susceptibility of offspring
with regard to neurotoxic effects in the
rat DNT study. There is also evidence of
increased susceptibility of fetuses/
offspring with regard to non-neurotoxic
effects in the rabbit developmental
toxicity study. However, the concern for
the increased susceptibility is low for
the reasons stated in Unit II1.D.2., and
EPA did not identify any residual
uncertainties after establishing toxicity
endpoints and traditional uncertainty
factors (UFs) to be used in the risk
assessment for pyroxasulfone.

iii. There are no residual uncertainties
in the exposure database. The dietary
food exposure assessments were
performed based on 100 PCT and
tolerance-level residues), and EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to
pyroxasulfone in drinking water. These
assessments will not underestimate the
exposure and risks posed by
pyroxasulfone.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
pyroxasulfone will occupy 3.6% of the
aPAD for infants less than 1 year old,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to pyroxasulfone
from food and water will utilize 48% of
the cPAD for infants less than 1 year
old, the population group receiving the
greatest exposure. There are no
residential uses for pyroxasulfone.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). A short-term adverse
effect was identified; however,
pyroxasulfone is not registered for any

use patterns that would result in short-
term residential exposure; therefore, no
further assessment of short-term risk is
necessary.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, pyroxasulfone is
not registered for any use patterns that
would result in intermediate-term
residential exposure; therefore, no
further assessment of intermediate-term
risk is necessary.

5. Aggregate cancer risk for U.S.
population. As explained in Unit IIL.A.,
the Agency has determined that the
quantification of risk using a non-linear
(i.e., RfD) approach will adequately
account for all chronic toxicity,
including carcinogenicity, that could
result from exposure to pyroxasulfone.
Therefore, based on the results of the
chronic risk assessment discussed in
Unit III.E.2., pyroxasulfone is not
expected to pose a cancer risk to
humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
pyroxasulfone residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(a liquid chromatography/mass
spectrometry/mass spectrometry (LC/
MS/MS) method) is available to enforce
the tolerance expression. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,

and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for pyroxasulfone.

C. Revisions to Petitioned-for Tolerances

EPA has revised the tolerance levels
for soybean, forage and soybean, seed as
based on analysis of the field trial data
using the tolerance MRL calculator in
accordance with the Organization for
Economic Cooperation and
Development’s “MRL Calculator User
Guide Standard Operating Procedure
(SOP).” Soybean, forage was decreased
from 1.5 ppm to 1.0 ppm for residues of
pyroxasulfone and its metabolites M—1,
M-3, and M-25 and soybean, seed was
decreased from 0.07 ppm to 0.06 ppm
for residues of pyroxasulfone and its
metabolites M—3, M—-25, and M-28.

V. Conclusion

Therefore, tolerances are established
for residues of the herbicide
pyroxasulfone, 3-[[[5-(difluoromethoxy)-
1-methyl-3-(trifluoromethyl)-1H-
pyrazol-4-yllmethyl]sulfonyl]-4,5-
dihydro-5,5-dimethylisoxazole, and its
metabolites, 5-(difluoromethoxy)-1-
methyl-3-(trifluoromethyl)-1H-pyrazol-
4-ylmethanesulfonic acid (M-1); 5-
(difluoromethoxy)-1-methyl-3-
(trifluoromethyl)-1H-pyrazol-4-
carboxylic acid (M-3); and [5-
(difluoromethoxy)-3-(trifluoromethyl)-
1H-pyrazol-4-ylJmethanesulfonic acid
(M-25), calculated as the stoichiometric
equivalent of pyroxasulfone, in or on
soybean, forage at 1.0 ppm; soybean,
hay at 2.0 ppm; and pyroxasulfone, 3-
[[[5-(difluoromethoxy)-1-methyl-3-
(trifluoromethyl)-1H-pyrazol-4-
yllmethyl]sulfonyl]-4,5-dihydro-5,5-
dimethylisoxazole, and its metabolites,
5-(difluoromethoxy)-1-methyl-3-
(trifluoromethyl)-1H-pyrazol-4-
carboxylic acid (M-3); [5-
(difluoromethoxy)-3-(trifluoromethyl)-
1H-pyrazol-4-yllmethanesulfonic acid
(M-25); and 3-[1-carboxy-2-(5,5-
dimethyl-4,5-dihydroisoxazol-3-
ylthio)ethylamino]-3-oxopropanoic acid
(M—28), calculated as the stoichiometric
equivalent of pyroxasulfone in or on
soybean, seed at 0.06 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
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Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.,) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 20, 2013.

Lois Rossi,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In §180.659:
m a. Add alphabetically the following
commodities to the table in paragraph
(a)(2).
m b. Add a new paragraph (a)(3).

The additions read as follows.

§180.659 Pyroxasulfone; tolerances for
residues.

(a] * * %
(2) * % %
Commodit Parts per
y million
Soybean, forage 1.0
Soybean, hay .......ccccoevrieennenne 2.0

(3) Tolerances are established for
residues of the herbicide pyroxasulfone,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels specified below is to be
determined by measuring only the sum
of pyroxasulfone, 3-[[[5-
(difluoromethoxy)-1-methyl-3-
(trifluoromethyl)-1H-pyrazol-4-
yllmethyl]sulfonyl]-4,5-dihydro-5,5-
dimethylisoxazole, and its metabolites,
5-(difluoromethoxy)-1-methyl-3-
(trifluoromethyl)-1H-pyrazol-4-
carboxylic acid (M-3); [5-

(difluoromethoxy)-3-(trifluoromethyl)-
1H-pyrazol-4-ylJmethanesulfonic acid
(M-25); and 3-[1-carboxy-2-(5,5-
dimethyl-4,5-dihydroisoxazol-3-
ylthio)ethylamino]-3-oxopropanoic acid
(M-28), calculated as the stoichiometric
equivalent of pyroxasulfone, in or on
the commodity.

: Parts per
Commodity million
Soybean, seed ........ccceceeeiieeienne 0.06

* * * * *

[FR Doc. 2013-04559 Filed 2—26—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-1002; FRL-9379-6]
Pyraflufen-ethyl; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of pyraflufen-
ethyl in or on multiple commodities
which are identified and discussed later
in this document. Nichino America, Inc.
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
February 27, 2013. Objections and
requests for hearings must be received
on or before April 29, 2013, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-1002, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Bethany Benbow, Registration Division
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(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 347-8072; email address:
benbow.bethany@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-1002 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before April 29, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be

disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2011-1002, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at
http://www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 14,
2012 (77 FR 15012) (FRL-9335-9), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 1F7944) by Nichino
America, Inc., 4550 New Linden Hill
Road Suite 501, Wilmington, DE 19808.
The petition requested that 40 CFR
180.585 be amended by establishing
tolerances for residues of the herbicide
pyraflufen-ethyl, ethyl 2-[2-chloro-5-(4-
chloro-5-difluoromethoxy)-1-methyl-1H-
pyrazol-3-yl]-4-fluorophenoxy] acetate
and its acid metabolite, E-1, 2-chloro-5-
(4-chloro-5-difluoromethoxy-1-methyl-
1H-pyrazol-3-yl)-4-fluorophenoxyacetic
acid, expressed in terms of the parent,
in or on hop, dried cone at 0.01 parts
per million (ppm); peanut at 0.01 ppm;
peanut, hay at 0.07 ppm; peanut, meal
at 0.01 ppm; and peanut, refined oil at
0.01 ppm. That document referenced a
summary of the petition prepared by
Nichino America, Inc., the registrant,
which is available in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances for peanut and
peanut, hay but not establishing
tolerances for hop, dried cone; peanut,
meal; or peanut, refined oil. In addition,
the current time-limited tolerances
established for combined residues of
pyraflufen-ethyl and metabolite E-1 in

milk and the meat by-products of cattle,
goat, horse, and sheep at 0.02 ppm are
being revised to permanent tolerances
for combined residues of pyraflufen-
ethyl and metabolites E-1 and E-9 at
0.03 ppm. Finally, permanent tolerances
for combined residues of pyraflufen-
ethyl and metabolites E-1 and E-9 are
also being set for the fat and meat of
cattle, goat, horse, and sheep at 0.03
ppm. The reasons for these changes are
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for pyraflufen-ethyl
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with pyraflufen-ethyl
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Pyraflufen-ethyl
exhibits relatively low acute toxicity
from oral, dermal, and inhalation
exposure. It produces moderate eye


http://www.epa.gov/dockets/contacts.htm
http://www.epa.gov/dockets/contacts.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.regulations.gov
mailto:benbow.bethany@epa.gov

Federal Register/Vol. 78,

No. 39/Wednesday, February 27, 2013/Rules and Regulations

13259

irritation and is not a dermal irritant or
a dermal sensitizer. Following repeated
short-term and chronic oral dosing, the
liver, kidney, and hematopoietic system
are the target organs for pyraflufen-ethyl
in the rat and/or mouse. The rabbit
appears to be the most sensitive species
in the toxicity database with adverse
effects, including mortality. Adverse
effects were not noted in the dog
following oral exposure or in the rat
following dermal exposure. There was
no evidence of increased susceptibility
following pre-natal exposure to rats and
rabbits in the developmental toxicity
studies or following pre- and post-natal
exposure to rats in the multi-generation
reproduction study. Although not
mutagenic in the mutagenicity battery or
carcinogenic in the rat, pyraflufen-ethyl
is classified as ““Likely to be
Carcinogenic to Humans” due to a
compound-related increase in incidence
of hepatocellular adenomas,
carcinomas, and/or hepatoblastomas in
male and female mice. A linear low-
dose extrapolation approach is used to
estimate human cancer risk (Q;*) based
on combined hepatocellular adenomas,
carcinomas, and/or hepatoblastomas
seen in male mice.

Since the last risk assessment, the
neurotoxicity battery was reviewed and

determined to be negative for both acute
and subchronic neurotoxicity.
Additionally, the Agency reviewed an
immunotoxicity study that showed a
decreased immune response (decreases
of anti-sheep red blood cell (SRBC)
antibody forming cell (AFC) response in
male rats), only at a dose level
approaching the limit dose.

Specific information on the studies
received and the nature of the adverse
effects caused by pyraflufen-ethyl as
well as the no observed adverse effect
levels (NOAELSs) and the lowest
observed adverse effect levels (LOAELSs)
from the toxicity studies can be found
at http://www.regulations.gov in
document Pyraflufen-ethyl—Human
Health Risk Assessment for a Section 3
Registration of New Food Uses on Hops
and Peanuts at pages 44—48 in docket ID
number EPA-HQ-OPP-2011-1002.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological

POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for pyraflufen-ethyl used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR PYRAFLUFEN-ETHYL FOR USE IN HUMAN HEALTH

RISK ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety

factors

RfD, PAD, LOC for risk assessment

Study and toxicological effects

Acute dietary (General population in-
cluding infants and children).

None

An endpoint attributable to a single

dose was not identified for
pyraflufen-ethyl from the available
data.

Chronic dietary (All populations)

day.

NOAEL = 20 mg/kg/

UFA = 10x
UFy = 10x
FQPA SF = 1x

cPAD = 0.20 mg/kg/day.

Chronic RfD = 0.20 mg/kg/day

Mouse carcinogenicity study.
LOAEL = 98 mg/kg/day based on liver
toxicity.

Incidental oral short-term (1 to 30

days).

NOAEL = 20 mg/kg/
day.

UFA = 10x

UFy = 10x

FQPA SF = 1x

LOC for MOE = 100

Developmental toxicity—rabbit.
Maternal LOAEL = 60 mg/kg/day
based on decreases in body weight
and food consumption, gastro-
intestinal (Gl) observations, and
abortions.

Dermal short-term (1 to 30 days); Der-
mal intermediate-term (1 to 6
months).

None

28-day dermal toxicity—rats.

No dermal or systemic toxicity was
seen at the limit dose (1,000 mg/kg/
day).
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR PYRAFLUFEN-ETHYL FOR USE IN HUMAN HEALTH

Risk ASSESSMENT—Continued

Exposure/scenario

Point of departure and
uncertainty/safety
factors

RfD, PAD, LOC for risk assessment

Study and toxicological effects

Inhalation short-term (1 to 30 days)
and Intermediate and long term (1-—
6 months).

Inhalation (or oral)
study NOAEL = 20
mg/kg/day (inhala-
tion absorption rate
= 100%).

UFA = 10x

UFu = 10x

FQPA SF = 1x

Residential LOC for MOE = 100

Developmental toxicity-rabbit.

LOAEL = 60 mg/kg/day based on de-
creases in body weight and food
consumption, Gl observations, and
abortions.

Cancer (Oral, dermal, inhalation)

Classification: “Likely to be Carcinogenic to Humans” by the oral route. Q;* = 3.32 x 10~2 (mg/kg/
day)—!

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest observed adverse effect level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no observed adverse effect level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UF, = extrapolation from animal to human (interspecies). UFy = potential variation in
sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to pyraflufen-ethyl, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing pyraflufen-ethyl tolerances in
40 CFR 180.585. EPA assessed dietary
exposures from pyraflufen-ethyl in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for pyraflufen-ethyl; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the U.S. Department of
Agriculture’s (USDA) National Health
and Nutrition Examination Survey,
What We Eat in America (NHANES/
WWEIA). As to residue levels in food,
EPA incorporated all current and
proposed tolerances for combined
residues of pyraflufen-ethyl and
metabolite E-1 in plants and residues of
pyraflufen-ethyl, metabolite E-1 and
metabolite E-9 in animals and assumed
100% of crops were treated. The
commodities of corn, wheat, soybeans,
cottonseed, potatoes, pome fruit, stone
fruit, pomegranates, olives, grapes, tree
nuts, and pistachios were analyzed at /2
the combined levels of quantitation
(LOQs) of the parent and metabolites for
the residue values in the dietary
assessment because the field trials
showed that residues were lower than
the LOQ. All other established and

proposed commodities were analyzed
using tolerance-level residues. Because
the commodity-specific processing
studies did not show pyraflufen-ethyl
concentration after processing, the
chronic dietary exposure assessment did
not incorporate processing factors for
the following commodities: Treated
corn grain, soybean seeds, wheat grain,
apples, and grapes. However, default
processing factors were used for dry
potatoes (6.5X), peanut butter (1.89X),
dried beef (1.92X), and corn syrup
(1.5X). An empirical processing factor of
0.6X was used for cotton seed oil. The
anticipated residue in meat, milk, fat,
and meat byproducts was calculated to
be 0.001 ppm. Chronic (non-cancer)
dietary exposure from drinking water
was determined based on a Tier 2
(surface water) drinking water estimate
provided by the Environmental Fate and
Effects Division (EFED). The chronic
(annual average) estimate for drinking
water was incorporated directly into the
dietary assessment for the combined
residues of pyraflufen-ethyl and its
metabolic products, E-1, E-2, and E-3,
which are the major residues present in
the supporting studies.

iii. Cancer. Pyraflufen-ethyl is
classified as “Likely to be Carcinogenic
to Humans” by the oral route; therefore,
a cancer dietary risk assessment was
conducted. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. If quantitative cancer risk
assessment is appropriate, cancer risk
may be quantified using a linear or
nonlinear approach. If sufficient
information on the carcinogenic mode
of action is available, a threshold or
nonlinear approach is used and a cancer

RID is calculated based on an earlier
noncancer key event. If carcinogenic
mode of action data are not available, or
if the mode of action data determines a
mutagenic mode of action, a default
linear cancer slope factor approach is
utilized. Based on the data summarized
in Unit III.A., EPA has concluded that
pyraflufen-ethyl should be classified as
“Likely to be Carcinogenic to Humans”
and a linear approach has been used to
quantify cancer risk.

All exposure inputs for the cancer
assessment were the same as for the
chronic dietary exposure assessment,
except the estimated drinking water
concentrations (EDWC). A Tier 2
drinking water (surface water) of a (30-
year average) estimate for pyraflufen-
ethyl and its metabolic products, E-1,
E-2, and E-3, was incorporated directly
into the dietary assessment to estimate
chronic carcinogenic risk from drinking
water containing pyraflufen-ethyl.

iv. Anticipated residue information.
Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
require pursuant to FFDCA section
408(f)(1) that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.



Federal Register/Vol. 78, No. 39/Wednesday, February 27, 2013 /Rules and Regulations

13261

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for pyraflufen-ethyl in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
pyraflufen-ethyl. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
pyraflufen-ethyl acute exposures are
estimated to be 0.640 parts per billion
(ppb) for surface water and 0.0018 ppb
for ground water. The estimated
drinking water concentrations (EDWGCs)
of pyraflufen-ethyl for non-cancer
chronic exposures are estimated to be
0.295 ppb for surface water and 0.0018
ppb for ground water. The EDWCs of
pyraflufen-ethyl for chronic exposures
for cancer assessments are estimated to
be 0.268 ppb for surface water and
0.0018 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 0.295 ppb
was used to assess the contribution to
drinking water. For cancer dietary risk
assessment, the water concentration of
value 0.268 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Pyraflufen-ethyl is currently
registered for the following uses that
could result in residential exposures:
Established ornamental turf lawns
(residential, industrial, and
institutional), parks, cemeteries, athletic
fields, golf courses, sod farms, nurseries,
ornamental plantings, and Christmas
trees. EPA assessed residential handler
exposure using the following
assumptions: (1) Most residential uses
will result in short-term (1-30 day)
exposures, (2) residential handlers are
assumed to be wearing short-sleeved
shirts, short pants, shoes, and socks
during pyraflufen-ethyl application, (3)
various application methods may be
used such as manually pressurized
handwands, backpack sprayers, and
hose-end sprayers.

When determining the potential for
residential post-application exposure,
the Agency considers residues from leaf
to skin/hand residue transfer, children’s
hand-to-mouth transfer, and exposure
time. Because exposure to treated
gardens and turf could be expected
within the same day, adult post-
application cancer exposure to treated
trees and retail plants and turf were
combined. The exposure assessment for
treated plants is considered extremely
conservative in that the plants are
assumed to be treated the same day that
residential post-application contact
occurs, with no residue transfer between
treatment and purchase of the plants.
Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/opp00001/
science/USEPA-OPP-HED Residential
%20SOPs Oct2012.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” EPA has not
found pyraflufen-ethyl to share a
common mechanism of toxicity with
any other substances, and pyraflufen-
ethyl does not appear to produce a toxic
metabolite which is also produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that pyraflufen-ethyl does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different

additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility of rat or rabbit fetuses
following in utero exposure in the
developmental studies with pyraflufen-
ethyl. There is no evidence of increased
susceptibility of young rats in the
pyraflufen-ethyl reproduction study and
there are no residual uncertainties for
pre- and/or postnatal exposure.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for pyraflufen-
ethyl is complete.

ii. There is no indication that
pyraflufen-ethyl is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
pyraflufen-ethyl results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100% crop
treated (CT) and tolerance-level residues
for the proposed commodities, and
residue inputs of 2 LOQ as refined
estimates of the currently registered
commodities. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to pyraflufen-ethyl in
drinking water. EPA used similarly
conservative assumptions to assess post-
application exposure of adults and
children as well as incidental oral
exposure of children. In addition, the
residential exposure assessment is based
on the updated 2012 Residential
Standard Operating Procedures (SOPs)
employing surrogate study data,
including conservative exposure
assumptions based on day 0 dermal/oral
contact to turf and surfaces treated at
the maximum application rate. These
data are reliable and are not expected to
underestimate risks to adults or
children. The Residential SOPs are
based upon reasonable ‘“worst-case”
assumptions and are not expected to
underestimate risk. Although some of
the residue values used in the dietary
exposure assessment were refined, these
assessments will not underestimate the
exposure and risks posed by pyraflufen-
ethyl.


http://www.epa.gov/opp00001/science/USEPA-OPP-HED_Residential%20SOPs_Oct2012.pdf
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E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, pyraflufen-ethyl is
not expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to pyraflufen-
ethyl from food and water will utilize
< 1% of the cPAD for children 1-2 years
old, the population group receiving the
greatest exposure. Based on the
explanation in Unit II.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
pyraflufen-ethyl is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Pyraflufen-ethyl is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to pyraflufen-ethyl.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined chronic dietary and short-
term residential exposures result in an
adult (inhalation) non-cancer aggregate
MOE of 290,000. The aggregate MOE for
children 1-2 years old, including
incidental oral exposures from treated
turf, is 9,600. Because EPA’s level of
concern for pyraflufen-ethyl is a MOE of
100 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered

to be a background exposure level). An
intermediate-term adverse effect was
identified; however, pyraflufen-ethyl is
not registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
pyraflufen-ethyl.

5. Aggregate cancer risk for U.S.
population. The aggregate cancer risk
assessment for the general U.S.
population considers exposure
estimates from dietary consumption of
pyraflufen-ethyl in food and drinking
water and exposure through residential
uses of pyraflufen-ethyl. Exposures from
residential uses are based on the
lifetime average daily dose and assume
an exposure period of 2 days per year
and 35 years of exposure over a 78 year
lifetime. Average food and water
exposure to pyraflufen-ethyl was used
in the aggregate assessment. Estimated
cancer risk for the general U.S.
population includes infants and
children; therefore, a children’s cancer
risk estimate was not reported
separately. The aggregate cancer risk
estimate for pyraflufen-ethyl is 2.6 x
10 —6. EPA generally considers cancer
risks in the range of one in one million
(1 x10 ~9) or less to be negligible. The
precision that can be assumed for cancer
risk estimates is best described by
rounding to the nearest integral order of
magnitude on the log scale; for example,
risks falling between 3 x 10 =7 and 3 X
10 —¢ are expressed as risks in the range
of 10 ~¢. Considering the precision with
which cancer hazard can be estimated,
the conservativeness of low-dose linear
extrapolation, and the rounding
procedure just described, cancer risk
should generally not be assumed to
exceed the benchmark level of concern
of the range of 10 ~¢ until the calculated
risk exceeds approximately 3 x 10 ~¢.
This is particularly the case where some
conservatism is maintained in the
exposure assessment. Although the
pyraflufen-ethyl exposure risk
assessment is somewhat refined, it
retains significant conservatism due,
among other things, to the assumption
that 100% of registered crops are treated
in the dietary cancer assessment and

100% dermal absorption was assumed
in the residential exposure cancer
assessment. Accordingly, EPA has
concluded the cancer risk for all
existing pyraflufen-ethyl uses and the
uses associated with the tolerances
established in this action falls within
the range of 1 x 10 ~¢to 3 x 10 ~¢ and
is thus negligible. Therefore, the
aggregate cancer risk estimate from
pyraflufen-ethyl residues in food and
drinking water is not of concern for the
general U.S. population.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to pyraflufen-
ethyl residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography-mass spectrometry
(GC/MS)) is available to enforce the
tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residue
methods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established a MRL for pyraflufen-ethyl.

C. Revisions to Petitioned-For
Tolerances

Based on a lack of adequate residue
data, the Agency is not granting
tolerances for hops at this time. As
permitted under 40 CFR 180.8, the
petitioner has withdrawn its request for
hop, dried cone tolerances.
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In addition, the requested tolerances
for peanut, meal and peanut, refined oil
are not being granted since those
residues will be covered by the
proposed tolerance for peanut. Because
peanut hay is fed to livestock and may
affect residue levels, upon review of the
data supporting the petitions, EPA
determined that several livestock
tolerances should be revised (from
residues of the parent and metabolite E-
1 in milk and meat by-products of cattle,
goat, horse, and sheep at 0.02 ppm to
residues of the parent and metabolites
E-1 and E-9 at 0.03 ppm) and several
new livestock tolerances should be
established (residues of the parent and
metabolites E-1 and E-9 in the fat and
meat of cattle, goat, horse and sheep at
0.03 ppm). The Agency revised these
tolerance levels based on analysis of the
residue field trial data using the
Organization for Economic Cooperation
and Development (OECD) tolerance
calculation.

Finally, based on data submitted with
this petition, EPA is removing the time-
limitations for these tolerances.

V. Conclusion

Therefore, permanent tolerances are
established for the combined residues of
pyraflufen-ethyl, metabolite E-1, and
metabolite E-9 in or on (cattle, goat,
horse, sheep) fat, meat, and meat by-
products at 0.03 ppm; milk at 0.03 ppm;
and new tolerances are established for
the combined residues of pyraflufen-
ethyl and metabolite E-1 in or on peanut
at 0.01 ppm; and peanut, hay at 0.07

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under

Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: February 20, 2013.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.585, revise paragraph (a) to
read as follows:

§180.585 Pyraflufen-ethyl; tolerances for
residues.

(a) General. Tolerances are
established for residues of the herbicide,
pyraflufen-ethyl, including its
metabolites and degradates, in the
commodities in the table below.
Compliance with the plant commodity
tolerance levels specified in the table is
to be determined by measuring only the
sum of the parent pyraflufen-ethyl, ethyl
2-[2-chloro-5-(4-chloro-5-
difluoromethoxy)-1-methyl-1H-pyrazol-
3-yl]-4-fluorophenoxy] acetate, and its
acid metabolite, E-1, 2-chloro-5-(4-
chloro-5-difluoromethoxy-1-methyl-1H-
pyrazol-3-yl)-4-fluorophenoxyacetic
acid, calculated as the stoichiometric
equivalent of pyraflufen-ethyl in or on
the commodity. Compliance with the
livestock commodity tolerance levels
specified in the table is to be
determined by measuring only the sum
of the parent pyraflufen-ethyl, ethyl 2-
[2-chloro-5-(4-chloro-5-
difluoromethoxy)-1-methyl-1H-pyrazol-
3-yl]-4-fluorophenoxy] acetate and its
acid metabolites: E-1, 2-chloro-5-(4-
chloro-5-difluoromethoxy-1-methyl-1H-
pyrazol-3-yl)-4-fluorophenoxyacetic
acid, and E-9, 2-chloro-5-(4-chloro-5-
difluoromethoxy-1H-pyrazol-3-yl)-4-
fluorophenoxyacetic acid, both
calculated as the stoichiometric
equivalent of pyraflufen-ethyl in or on
the commodity.

; Parts per
Commodity millio%

Almond, hulls .........ccccceeveeeiinnns 0.02
(7 114 [T -\ S 0.03
Cattle, meat ......cccceeeeeveeeieeennen. 0.03
Cattle, meat byproducts ............. 0.03
Corn, field, forage .........ccceenee. 0.01
Corn, field, grain ........cccocoeeveenee. 0.01
Corn, field, stover .........cc.......... 0.01
Cotton, gin byproducts ............... 1.5
Cotton, undelinted seed ............. 0.04
Fruit, pome, group 11-10 ........... 0.01
Fruit, stone, group 12 ................. 0.01
(CToT-1 A - | A 0.03
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. Parts per Docket Center (EPA/DC), EPA West objections and requests for a hearing
Commodity million Bldg., Rm. 3334, 1301 Constitution Ave. must be in writing, and must be
NW., Washington, DC 20460—-0001. The received by the Hearing Clerk on or
Goat, Meat .....covvvveeiiiinnns 0.03  pyblic Reading Room is open from 8:30  before April 29, 2013. Addresses for
gsjt,emeat byproducts ...... 88? a.m. to 4:30 p.m., Monday through mail and hand delivery of objections
Grags, forage,group17 """" 10 Friday, excluding legal holidays. The and hearing requests are provided in 40
Grass, hay, group 17 ......... 1.4 telephone number for the Public CFR178.25(b). o
Horse, fat .....cccocveeneereereenns 0.03 Reading Room is (202) 566-1744, and In addition to filing an objection or
Horse, meat 0.03 the telephone number for the OPP hearing request with the Hearing Clerk
Horse, meat byproducts 0.03 Docket is (703) 305-5805. Please review as described in 40 CFR part 178, please
MilK e 0.03 the visitor instructions and additional submit a copy of the filing (excluding
Nut, tree, group 14 ...... 0.01 jnformation about the docket available any Confidential Business Information
(0] S 0.01 4t http://www.epa.gov/dockets. (CBD)) for inclusion in the public docket.
Peanut ........... 0.0 L OR FURTHER INFORMATION CONTACT: Information not marked confidential
i:eseggﬁlohay 883 Hope Johnson, Registration Division pursuant to 40 CFR part 2 may be
Pomegranate . 0.01 (7505P), Office of Pesticide Programs, disclosed publicly by EPA without prior
Potato ........... 002 Environmental Protection Agency, 1200 Rotice. Submit the non-CBI copy of your
Sheep, fat ...... 0.03 Pennsylvania Ave. NW., Washington, objection or hearing request, identified
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BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0302; FRL—9377-6]
Acetochlor; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation amends
inadvertent tolerances for residues of
acetochlor in or on crop groups 15 and
16 for cereal grains by dropping the
exclusion for rice grain and straw.
Monsanto Company requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
February 27, 2013. Objections and
requests for hearings must be received
on or before April 29, 2013 and must be
filed in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0302, is
available at

http://www.regulations.gov or at the
Office of Pesticide Programs Regulatory
Public Docket (OPP Docket) in the
Environmental Protection Agency

this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab 02.ipl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2012-0302 in the subject line on
the first page of your submission. All

restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of July 25,
2012 (77 FR 43562) (FRL-9353-6), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 2F7996) by Monsanto
Company, 1300 I St. NW., Suite 450
East, Washington, DC 20005. The
petition requested revisions to the
current tolerances for residues of the
herbicide acetochlor, 2-chloro-2’-
methyl-6"-ethyl-N-
ethoxymethylacetanilide and its
metabolites containing either the 2-
ethyl-6-methylaniline (EMA) or the 2-(1-
hydroxyethyl)-6-methyl-aniline (HEMA)
moiety, at 40 CFR 180.470 for grain,
cereal, group 15, except corn, grain
sorghum, rice, and wheat, grain and
grain, cereal, forage, fodder and straw,
group 16, except corn, grain sorghum,
rice and wheat, straw.

Specifically the petition requested
that crop groups 15 and 16 be amended
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by dropping the exception for rice grain
and rice straw, respectively. That
document referenced a summary of the
petition prepared by Monsanto
Company, the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

II1. Tolerance Level

Monsanto sought the removal of the
exception for rice and rice straw for the
acetochlor tolerances for crop groups 15
and 16 so that rice crops could be
rotated to fields previously treated with
acetochlor. EPA determined that this
revision to these tolerances was
appropriate without modifying the
tolerance value based upon translation
of residue data reflecting analysis for
residues of acetochlor and its
metabolites in/on wheat and sorghum
commodities planted after treatment
with acetochlor. Residues in the wheat
and sorghum grain were non-
quantifiable, whereas finite residues
that were below the existing crop group
tolerance were reported in the straw.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for acetochlor
including exposure resulting from the
tolerances established by this action.

EPA’s assessment of exposures and risks
associated with acetochlor follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Acetochlor has low acute toxicity by
the oral, dermal, and inhalation routes
of exposure and is mildly irritating to
the eyes. The results of two dermal
irritation studies indicate that it is a
mild to strong skin irritant. Acetochlor
is also a strong dermal sensitizer.

Evidence of neurotoxicity was
observed in acute and subchronic
neurotoxicity screening studies in rats,
developmental toxicity studies in rats,
and subchronic and chronic studies in
dogs. In addition to the nervous system,
the major target organs affected in
subchronic and chronic studies in rats,
dogs, and mice exposed to acetochlor
are the liver, thyroid (secondary to
liver), kidney, testes, and erythrocytes.
Species-specific target organs include
the nasal olfactory epithelium in rats
and the lungs in mice.

There is no evidence of increased
qualitative or quantitative susceptibility
of fetuses or offspring to acetochlor
exposure in the developmental and
reproduction toxicity studies in rats and
rabbits. In two developmental toxicity
studies in rats, fetal effects (increased
early resorptions, post-implantation
loss, and decreased fetal weight)
occurred at doses that also resulted in
maternal toxicity (mortality, clinical
signs of toxicity, and decreased
maternal body weight gain). In two
rabbit developmental toxicity studies
there were no adverse fetal effects at the
highest doses tested (HDT) (190
milligrams/kilograms/day (mg/kg/day)
and 300 mg/kg/day); whereas maternal
toxicity (body weight loss) was seen at
50 mg/kg/day in one study. In three
reproduction toxicity studies in rats,
offspring effects (decreased pup weights
in the first two studies; decreased pup
weights, decreased F2 litter size at birth,
and focal hyperplasia and polypoid
adenomata in nasal epithelium of adult
F1 offspring at study termination in the
third study) occurred at the same or
higher doses than those resulting in
parental toxicity (decreased body weight
or weight gain in the first two studies;
focal hyperplasia and polypoid
adenomata in nasal epithelium of adult
F1 offspring at study termination in the

third study). There was no evidence of
reproductive toxicity observed at any
dose tested in two of the three
reproductive toxicity studies in rats.
The third reproduction study in rats
showed a decreased number of
implantations at the HDT of 1,750 parts
per million (ppm).

EPA has determined that
quantification of carcinogenic risk on a
linear, non-threshold basis is not
appropriate for the mouse tumors. There
are acceptable mode of action data for
the rat tumors (nasal olfactory epithelial
tumors and thyroid follicular cell
tumors) which are adequate to support
a non-linear, threshold approach for
assessment of cancer risk. The rat nasal
tumors are the most sensitive effect for
cancer risk. However, because rat nasal
tumors are not the most sensitive
chronic effect, EPA has not conducted a
separate cancer-only risk assessment but
performed a single, chronic risk
assessment that will be protective of
both non-cancer and cancer effects,
including rat nasal tumors, thyroid
tumors, and mouse tumors.

Specific information on the studies
received and the nature of the adverse
effects caused by acetochlor as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
entitled “Acetochlor Human Health
Risk Assessment for Proposed New Use
of Acetochlor on Cotton and Soybeans”
at page 41 in docket ID number EPA—
HQ-OPP-2009-0002.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
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degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for acetochlor used for
human risk assessment is discussed in
Unit III.A of the final rule published in
the Federal Register issue of September
16, 2009 (74 FR 47445) (FRL—8434—1).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to acetochlor, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
acetochlor tolerances in 40 CFR
180.470. EPA assessed dietary
exposures from acetochlor in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
acetochlor. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture (USDA)
National Health and Nutrition
Examination Survey, entitled “What We
Eat in America” (NHANES/WWEIA).
This dietary survey was conducted from
2003 to 2008. As to residue levels in
food, EPA assumed tolerance level
residues and 100 percent crop treated
(PCT) for all commodities.
Experimentally derived processing
factors were used for cereal grain
commodities. Default processing factors
were used for all other commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 2003-2008 NHANES/
WWEIA. As to residue levels in food,
EPA used anticipated residues from
field trial data and 100 PCT
assumptions for all commodities.
Experimentally derived processing
factors were used for cereal grain
commodities. Default processing factors
were used for all other commodities.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Cancer risk is quantified

using a linear or non-linear approach. If
sufficient information on the
carcinogenic mode of action is available,
a threshold or non-linear approach is
used and a cancer RfD is calculated
based on an earlier non-cancer key
event. If carcinogenic mode of action
data are not available, or if the mode of
action data determines a mutagenic
mode of action, a default linear cancer
slope factor approach is utilized. Based
on the data summarized in Unit IIL.A.,
EPA has concluded that a non-linear
RfD approach is appropriate for
assessing cancer risk to acetochlor.
However, cancer-only risk assessment
was not conducted because the chronic
RfD of 0.02 mg/kg/day will be protective
of both non-cancer and cancer effects.
The chronic exposure assessment
described in Unit IV.C.1.ii. also
accurately estimates exposure for the
purposes of assessing cancer risk.

iv. Anticipated residue information.
EPA used anticipated residues derived
from the results of field trials in the
chronic dietary exposure assessment.

Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
require pursuant to FFDCA section
408(f)(1) that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for acetochlor in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of acetochlor.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Acetochlor parent residue exposure is
generally higher and more widespread
through surface water sources than
ground water, therefore, the Agency
generated the surface water
concentrations using the PRZM
(Pesticide Root Zone Model) and
EXAMS (Exposure Analysis Modeling
System). The estimated drinking water

concentrations (EDWCs) of acetochlor

for acute exposures are estimated to be
75 parts per billion (ppb) for drinking

water. For chronic exposures for non-

cancer assessments are estimated to be
4.8 ppb for drinking water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 75 ppb was used
to assess the contribution to drinking
water. For chronic dietary risk
assessment, the water concentration of
value 4.8 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Acetochlor is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

The chloroacetanilides have been
evaluated by the Agency and the
Federal Insecticides, Fungicides, and
Rodenticides Act (FIFRA) Scientific
Advisory Panel (SAP) as a related group
of chemicals for this purpose.
Acetochlor is included in a Cumulative
Assessment Group (CAG) of
chloroacetanilide pesticides.
Structurally related chloroacetanilides
include acetochlor, alachlor, butachlor,
metolachlor, and propachlor. For
purposes of a cumulative risk
assessment, it was determined that the
common mechanism of toxicity group
consists of alachlor, acetochlor, and
butachlor. Butachlor is excluded from
the group for risk assessment purposes
at present because there are no
registered uses or tolerances for this
chemical in the United States. The
group was selected based on common
endpoints of:

¢ Nasal turbinate tumors in rats, and
a known mechanism of toxicity for
development of these tumors.

¢ Induction of hepatic Uridine
Diphosphate-Glucuronosyl Transferase
(UDPGT), which results in increased
incidence of thyroid follicular cell
tumors secondary to disruption of
pituitary-thyroid homeostasis.
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Thyroid effects were not included in
the final cumulative assessment of the
chloroacetanilide herbicides because
they were determined to occur at
excessively toxic dose levels, and
therefore were not considered relevant
to human risk assessment. Nasal tumors
represent the most sensitive endpoint
for both compounds.

An updated cumulative risk
assessment of the chloroacetanilide
(CAG) pesticides acetochlor and
alachlor conducted in April 2007
provides an assessment of existing and
new uses of those chemicals to date.
Based on the most recent
chloroacetanilide CAG cumulative risk
assessment, cumulative risk is not of
concern. A revised quantitative
cumulative assessment was not
conducted because the proposed
amended use would not affect the
cumulative risk results. Not only is
acetochlor a very minor contributor to
chloroacetanilide cumulative risk when
compared to alachlor, but removing the
exception for rotation to rice will only
have a minor impact on acetochlor
exposure since finite residues on grains,
including rice, are unlikely. In the
residue data cited/translated to support
this petition, non-quantifiable residues
were reported in wheat and sorghum
grains.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicity
database for acetochlor includes two rat
and two rabbit developmental toxicity
studies and three reproduction toxicity
studies in rats. As discussed in Unit
IV.A., there was no evidence of
qualitative or quantitative susceptibility
of fetuses or offspring to acetochlor
exposure in any of these studies.

3. Conclusion. EPA has determined
that the FQPA SF of 10X may be
reduced to 1X for the acetochlor acute

and chronic dietary risk assessment.
That decision is based on the following
findings:

i. The toxicity database for acetochlor
is now complete. An immunotoxicity
study has been reviewed and is
acceptable/guideline. Immunotoxicity
was not observed at the highest dose
tested. The acute neurotoxicity (ACN)
and subchronic neurotoxicity (SCN)
studies have also been upgraded to
acceptable/guideline based on
acceptable positive control data and
functional observational battery
measures.

ii. Furthermore, EPA has determined
that a developmental neurotoxicity
study is not required since:

a. There is no evidence of increased
susceptibility in the rat and rabbit in the
prenatal and 2-generation reproduction
postnatal studies.

b. Developmental effects were
observed in the presence of maternal
effects.

c. The effects observed in the
neurotoxicity studies were only at high
doses.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues or average
residue levels derived from reliable field
trials. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to acetochlor in
drinking water. These assessments will
not underestimate the exposure and
risks posed by acetochlor.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
acetochlor will occupy <1% of the
aPAD for infants <1 year old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded

that chronic exposure to acetochlor from
food and water will utilize 6.2% of the
cPAD for infants <1 year old the
population group receiving the greatest
exposure. There are no residential uses
for acetochlor.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Because no short-term adverse effect
was identified, acetochlor is not
expected to pose a short-term risk.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Because no intermediate-term adverse
effect was identified, acetochlor is not
expected to pose an intermediate-term
risk.

5. Aggregate cancer risk for U.S.
population. The chronic RfD of 0.02 mg/
kg/day will be protective of both non-
cancer and cancer effects, including rat
nasal tumors, thyroid tumors, and
mouse tumors. Chronic dietary risks do
not exceed the Agency’s level of
concern.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to acetochlor
residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high performance liquid
chromatography (HPLC) method with
oxidative coulometric electrochemical
detection (OCED)) is available to enforce
the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
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The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for acetochlor.

VI. Conclusion

Therefore, the acetochlor tolerances
for crop groups 15 and 16 are amended
to drop the exception for rice and rice
straw, respectively.

VII. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by

Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 15, 2013.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.470, revise the entries
“‘grain, cereal, forage, fodder and straw,
group 16, except corn, grain sorghum,
rice and wheat, straw” and “grain,
cereal, group 15, except corn, grain

sorghum, rice, and wheat, grain” in the
table in paragraph (d) to read as follows:

§180.470 Acetochlor; tolerances for
residues.
* * * * *

(d)* * %

Parts per

Commodity million

Grain, cereal, forage, fodder
and straw, group 16, except
corn, grain sorghum, and
wheat, straw

Grain, cereal, group 15, ex-
cept corn, grain sorghum,
and wheat, grain

[FR Doc. 2013-04532 Filed 2—26—13; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Parts 501 and 540

[Docket No. 11-16]

RIN 3072-AC45

Passenger Vessel Operator Financial

Responsibility Requirements for
Nonperformance of Transportation

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission amends its rules regarding
the establishment of passenger vessel
financial responsibility for
nonperformance of transportation. The
amount of coverage required for
performance is modified to increase the
cap on required performance coverage
to $30 million over a two year period
and thereafter adjust the cap every two
years using the Consumer Price Index;
adjust the amount of coverage required
for smaller passenger vessel operators
by providing for consideration of
alternative forms of protection; remove
the application form for issuance of
certificates of financial responsibility
from the Commission’s regulations and
make it available at its Web site; add an
expiration date to the Certificate
(Performance); and make technical
adjustments to the regulations.

DATES: The Final Rule is effective: April
2,2013.

FOR FURTHER INFORMATION CONTACT:
Karen V. Gregory, Secretary, Federal
Maritime Commission, 800 North
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Capitol Street NW., Washington, DC
20573-0001, Phone: (202) 523-5725,
Email: secretary@fmc.gov. Vern W. Hill,
Director, Bureau of Certification and
Licensing, 800 North Capitol Street
NW., Washington, DC 20573-0001,
Phone: (202) 523-5787, Email:

bcl@fmce.gov.

SUPPLEMENTARY INFORMATION:

By Notice of Proposed Rulemaking
(NPRM) published on September 20,
2011, 76 FR 58227, the Federal
Maritime Commission (Commission or
FMC) proposed to amend its rules
regarding the establishment of passenger
vessel financial responsibility under 46
U.S.C. 44102 (formerly contained in
section 3(a) of Pub. L. 89-777).1 After
receipt of public comments responding
to the NPRM, the Commission issued a
Request for Additional Comments and
Information (RFI) relevant to the
Commission’s analysis whether revision
of the Commission’s regulations
governing passenger vessel operators
could have a significant economic
impact on a substantial number of small
entities.?

The Commission adopts the Final
Rule as set forth below. Also the
Chairman of the Commission certifies
below pursuant to section 5 U.S.C.
605(b) of the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., that the Final Rule
will not have a significant economic
impact on a substantial number of small
entities as none of the nine small PVOs
that are subject to the Commission’s Part
540 regulations are found to be
significantly impacted by the changes
adopted.

Current and Final Rules

The Commission’s current rules
provide that “[n]o person in the United
States may arrange, offer, advertise or
provide passage on a vessel unless a
Certificate (Performance) has been
issued to or covers such person,” 46
CFR 540.3. Such persons must apply for
a Certificate (Performance), 46 CFR
540.4, and provide financial
responsibility “in an amount
determined by the Commission to be no
less than 110 percent of the unearned
passenger revenue of the [PVO]
applicant” for the two immediately
preceding years, ‘‘reflect[ing] the
greatest amount of unearned passenger
revenue,” 46 CFR 540.5.3 The amount of

1See 46 U.S.C. 44102 (a) through (c).

2Docket No. 11-16, Request for Additional
Comments and Information, 77 FR 11995 (February
28, 2012).

3“Unearned passenger revenue” is defined as
‘““passenger revenue received for water
transportation and all other accommodations,
services, and facilities relating thereto not yet
performed.” 46 CFR 540.2(i).

required financial responsibility,
however, is capped at $15 million. 46
CFR 540.9(j).

Substantive Revisions. The final rule
increases the cap on financial
responsibility required of PVOs from
$15 million to $30 million. The rule
includes a phase-in period of two years
in order to allow the industry time to
adjust. One year after the rule becomes
effective the cap increases to $22
million. The second year after the rule
goes into effect the cap increases to $30
million. Biennially, thereafter, the limit
will be adjusted to the nearest $1
million using the Consumer Price Index
for all Urban Consumers (CPI).4

Whereas the Supplementary
Information of the NPRM provided for
notice to be given of any increase in the
cap, the proposed rule omitted the
notice requirement. The attached final
rule includes a formal notice, requiring
the Bureau of Certification and
Licensing (BCL) to calculate the
adjusted cap amount and transmit that
information to the Commission’s Office
of the Secretary (Secretary). The
Secretary will then publish the notice of
the new amount and the date on which
it is to become effective on the
Commission’s Web site (www.fmc.gov
and in the Federal Register. The
Secretary will establish an effective date
that is no less than sixty (60) days after
Federal Register publication.

The final rule also provides that PVOs
with unearned passenger revenue (UPR)
that is no more than 150% of the cap
(i.e., UPR of $45,000,000 or less) may
request relief from coverage
requirements by means of substituting
alternative forms of protection. The
Final Rule requires that requests be
submitted to the Bureau of Certification
and Licensing and authorizes the
Director of BCL to grant requests based
upon the already existing protections
applicable to credit card receipts for
PVOs whose payment policies provide
for final payment by passengers to be
made within 60 days of the vessel
sailing.5 If such a request is granted, the
PVO would meet its coverage
requirements by a combination of the
substituted financial responsibility
alternative and financial responsibility
covered by any insurance, guaranty,
bond or escrow agreement.

4The Bureau of Labor Statistics’ Consumer Price
Index for all Urban Consumers is the most widely
used measure to track changes in prices by federal
agencies and financial institutions.

5 Corresponding revisions to sections 501.5(g)(2)
and 501.26(d) are made to provide the necessary
delegation of authority to BCL to review and grant
requests for substituting alternative financial
responsibility.

Other Revisions. A number of other
revisions are included that refine the
rules to address issues and make
corrections based upon the staff’s
experience. For example, the definition
of “Unearned passenger revenue” in
section 540.2(i) is revised to clarify that
UPR ““includes port fees and taxes paid”
by passengers but excludes “such items
as airfare, hotel accommodations, and
tour excursions’’ that passengers also
pay for but are not part of the passenger
vessel transportation element of the
cruise. The matter of whether port fees
and taxes must be reimbursed has arisen
repeatedly over the years. The staff has
consistently advised that such costs are
included in the water transportation
related costs that are covered within the
ambit of the statute and the
Commission’s regulations. This change
will help PVOs and the public to
quickly ascertain from the
Commission’s regulations that these
amounts are reimbursable from the
financial responsibility established by
PVOs.

Sections 540.4(b) and 540.23(a) have
been modified to direct applicants to
file application form FMC-131 directly
with the Bureau of Certification and
Licensing, rather than the Office of the
Secretary, reflecting actual practice over
many years. The Final Rule removes
form FMC-131 from the Commission’s
regulations, instead it will be made
available on the Commission’s web site
(www.fmec.gov) or from the Bureau of
Certification and Licensing.

The sample surety bond, guaranty,
and escrow agreements that are set forth
in the Commission’s regulations are also
amended and were included in the
NPRM for public comment.®

Section 540.7 is revised to require that
each Certificate (Performance) expires 5
years from the date of issuance. This
varies from the current rule that
provides that the certificate continues in
effect for an indeterminate time. The
Final Rule also provides that, for good
cause shown, the Commission may
issue a certificate with an expiration
date less than 5 years.

Public Comments

1. Comments on the Current and New
Caps

Cruise Lines International
Association, Inc. (CLIA) submitted
comments on behalf of its members,
sixteen of which are PVOs currently in
the Commission’s program. All sixteen
have UPR exceeding the current $15
million cap. CLIA opined that the

6 These forms were submitted to the Office of
Management and Budget for its review at the time
of the NPRM was issued.
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current cap of $15 million was
adequate, but did not oppose increasing
the cap to $30 million. CLIA indicated
that a $30 million cap would more than
adequately cover the risks of
nonperformance. CLIA also does not
oppose the use of the CPI to adjust the
$30 million cap every two years.

Lindblad Expeditions, Inc., an
operator of U.S. flag passenger vessels
under the program, supports increasing
the cap “commensurate with the UPR
exposure of all PVOs” but indicates that
such exposure ‘“would best be
accomplished by eliminating the cap
altogether.” Linblad supported the
adjustment of Part 540 financial
responsibility coverage to take into
consideration overlapping financial
protection provided by credit card
issuers. Specifically, Lindblad
recommended the Commission take into
account PVO bonds with the U.S. Tour
Operator Association and private trip
insurance.

American Cruise Lines, Inc. (ACL) (an
operator of U.S. flag vessels), InnerSea
Discoveries, LLC (InnerSea) (an operator
of U.S. flag vessels), Congressman Andy
Harris, M.D., the Passenger Vessel
Association (PVA) (the national trade
association representing owners and
operators of U.S. flagged passenger
vessels), the National Association of
Surety Bond Producers (NASBP) oppose
increasing the cap to $30 million. The
Surety & Fidelity Association of
America (SFAA) neither supports nor
opposes the increase.

ACL, Lindblad, InnerSea, PVA, and
Congressman Harris assert that the
current cap and increased cap unfairly
discriminate against smaller U.S.
flagged PVOs as they must devote a
large portion of their capital to comply
with the financial responsibility
requirement of 110% UPR. In contrast,
the larger, foreign-flagged PVOs have to
cover a much smaller percentage of their
UPR. ACL and InnerSea consider their
financial responsibility burden to be
disproportionate to their risk of non-
performance.

NASBP and SFAA advise that,
because sureties demand reimbursement
for losses, sureties conduct a thorough
financial assessment of each PVO in
order to assure the PVO has sufficient
financial strength for the bond amount
sought. NASBP and SFAA expressed
concern that a PVO faced with a higher
bond amount due to an increase in the
cap may not be able to demonstrate
financial strength necessary to obtain a
bond. NASBP recommends that the
Commission eliminate any cap and that
a flat 15 percent of UPR be set as the
financial responsibility level for all
PVOs, regardless of size. NASBP

calculates that the flat rate would
produce $555 million in financial
responsibility industry-wide (in
comparison to the amount indicated in
the Commission’s NPRM).

InnerSea proposes that regulations be
adopted that concentrate on a PVO’s
financial stability, regardless of size.
InnerSea recommends that financial
responsibility be tied to familiar
financial ratios, such as debt to equity
ratios, when setting coverage levels.

PVA suggests that a two-tier cap be
implemented; one that applies a $15
million cap to PVOs with UPR between
$15 million and $30 million and a $30
million cap for those PVOs with UPR of
greater than $30 million. PVA indicates
that such a two-tier cap approach would
protect small U.S. flagged operators
from the adverse impact of the cap
increase.

2. Comments on Alternative Forms of
Financial Responsibility

ACL, Lindblad, PVA, Royal Caribbean
and CLIA all support the concept of
alternative protection in order to take
into consideration duplicative coverage
derived from sources other than the Part
540 financial responsibility. ACL and
CLIA assert that such alternative
protection should include consideration
of credit card sales, given that
additional financial protections exist for
credit card purchasers under the Fair
Credit Billing Act (FCBA), 15 U.S.C
1666(a). CLIA also suggests, in its
response to the NPRM, that the U.S.
Bankruptcy Code protects passengers.
CLIA points to protections provided to
unsecured creditors under the
Bankruptcy Code priority set out in
section 503(a)(7), 11 U.S.C. 503(a)(7),
which covers money paid for services
that are not delivered. ACL and
Lindblad suggest that the Commission
needs to consider factors other than
credit cards with respect to alternative
forms of protection. Lindblad suggests
that travel insurance be considered as
alternative protection.

ACL supports reliance upon credit
card refunds but cautions that credit
card issuers may require increased
collateral as further protection. ACL
cites an American Express letter dated
May 29, 2003 indicating that if the
Commission offset bond amounts based
upon refunds from credit card sales,
then card issuers would “require PVOs
to post collateral that covers all UPR
charges [made] with the company’s
credit cards.” PVA expressed a similar
concern that if credit card companies
perceive increased risk they would alter
the terms of their agreements with
PVOs. Lindblad indicates that PVOs are
required to pay fees and establish cash

reserves with a third party which
exceeds 10 percent of high UPR.

With respect to the requirement
establishing the limitation for making a
request at 150 percent of the highest
UPR, ACL asserts that such a limit
would create a disincentive to growth as
smaller PVOs will attempt to assure that
their UPR not reach $45 million in order
to continue qualifying for alternative
protection consideration. CLIA likewise
suggests that the 150 percent limitation
is too low and will provide a
disincentive for small cruise lines to
embark passengers at U.S. ports as their
UPR approaches the 150 percent mark.

Congressman Harris and InnerSea
oppose reliance upon credit card
refunds or travel insurance as sources
for alternative financial protection.
Echoing other PVOs, cited supra,
Innnersea states that greater industry
reliance on credit cards and travel
insurance will result in increased usage
costs for these services to offset the
increased risk to the credit card and
travel insurance providers. InnerSea
thus opposes this alternative as
detrimental for the cruise industry as a
whole.

Congressman Harris asserts that
offsetting travel insurance and credit
card payments would not eliminate the
discriminatory effect against smaller,
U.S. flag PVOs. Instead, the likely effect
of recognizing such alternative methods
is to substitute credit card issuers in
place of the Commission as the party
demanding increased financial security.

As indicated above, SFAA asserts that
because sureties demand reimbursement
for losses they conduct a thorough
financial assessment of each PVO in
order to assure it has sufficient financial
strength to reimburse the surety. SFAA
suggests that, in analyzing any
alternative financial security, the
Commission should consider whether
the alternative security includes a
process that performs a similar
prequalification function (as that
provided by sureties) as well as
providing sufficient financial protection
in the event the PVO defaults.

3. Other Comments

ACL and CLIA both recommend
eliminating the 10 percent
“administrative fee” for PVOs below the
$30 million cap. ACL asserts that it
should be eliminated as it ““is intended
to cover the cost of administration” of
the Commission’s “nonperformance
financial security program” and that
there is no sound basis for it being
imposed on smaller U.S. flag coastwise
trade PVOs and not on the larger PVOs
that meet the cap. Similarly, CLIA
suggests the “administrative fee” be
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eliminated as requiring 100 percent of
UPR is burdensome enough without the
added 10 percent.

The NPRM also requested comment as
to whether a model similar to PVO
casualty requirements employing the
number of berths on a PVO’s largest
vessel might be appropriate for the
nonperformance program. ACL supports
the idea from the standpoint that it
would appear to eliminate the cap but
is concerned whether it would foster
growth in the industry. CLIA opposes a
casualty model, asserting that Congress
specifically created a model of financial
security for death or injury and created
a very different model for
nonperformance. CLIA points out that
Congress created the casualty provisions
at the same time it created the
nonperformance requirements of Public
Law 89-777 and, in doing so,
manifested a clear intention that the
claims be treated differently.

Carnival suggests that financially
sound PVOs that have a number of
cruise brands be treated as a single
applicant for purposes of the financial
responsibility requirements. Carnival
recommends that such applicants be
covered by a single $50 million bond
backed by the parent company’s
guaranty. Carnival explains that such a
bond and parental guaranty would
provide greater security by assuring that
the parent stands behind its group of
companies.

Discussion

The $30 Million Cap

Those opposing the increase in the
cap are ACL and the PVA, which
represents U.S. flag passenger vessel
operators, including ACL, InnerSea and
Lindblad. Their comments focus on the
disparity between the 110 percent of
UPR that they must secure versus the
large PVOs, with UPR exceeding the
current and increased cap limitations.
Commission-mandated coverage for
large PVOs has been capped for 20 years
at $15 million and, under the final rule,
will rise to $30 million. The comments
underscore that small U.S. flag PVOs are
particularly disadvantaged because they
must operate vessels meeting U.S. build
limitations and must hire U.S. crews,
neither of which burden the large
foreign flag PVOs. Congressman Harris
shares this concern.

These comments accurately reflect
that the large PVOs that qualify for the
current cap have enjoyed unchanging
financial responsibility burdens for all
of their UPR above $15 million for 20
years. In contrast, smaller PVOs’
financial responsibility requirements
have been subject to increases during

those 20 years, as their high two-year
reported UPR increased. Those
opposing the new cap do not see the
increase as a change that meaningfully
narrows the gap between the 110%
financial responsibility requirements
applicable to small PVOs vis-a-vis the
small fraction of financial responsibility
required of much larger PVOs.

It is clear that the larger PVOs with
UPR exceeding the current cap have had
the benefit of an unchanging burden of
financial responsibility for the past
twenty years; during this same period
the PVO industry’s highest UPR
quadrupled from $1 billion to
approximately $4 billion. In effect, the
overall financial burdens of the
Commission’s requirements have
diminished over time as the percentage
of the UPR covered by financial
responsibility dropped from 25% to
7.9% of UPR.”

The $30 million cap will result in a
significant increase in the UPR covered
by PVOs’ financial responsibility, with
the preponderance of the increase
falling on large PVOs. Based upon the
recent reported UPR of PVOs providing
nonperformance coverage, it appears
that coverage requirements for fifteen of
the large PVOs would increase to $30
million, increasing total coverage for the
industry by $225 million. This would
increase industry-wide coverage
requirements to approximately 13.5
percent of outstanding UPR.

Without recognition of alternative
forms of coverage, three of the
commenting PVOs that benefit from the
current cap would be immediately
impacted by adoption of the rule, as
they would be subject to increasing their
financial responsibility. However,
alternative forms of coverage, discussed
below, would potentially reduce their
coverage requirements below the $15
million currently maintained by these
PVQOs.

Adoption of the $30 million cap on
the basis of the quadrupling of UPR for
the largest PVOs over the past 20 years
is sufficient reason for increasing the
cap. However, the Commission has, in
the past, found the effects of inflation
are relevant to increasing the cap.8 In
Docket No. 90-01, the Commission
stated that the increase was “predicated,
for the most part, upon the increase in

7In 1990, the total financial coverage provided
was nearly 25% of outstanding UPR, amounting to
slightly more than $250 million. With the total two-
year high UPR for all PVOs in the Commission’s
program now at approximately $4 billion, only 8%
of UPR ($323 million) is covered by financial
responsibility.

8Docket No. 79-93, Final Rule, 45 FR 23428
(April 7, 1980) and Docket No. 90-01, Final Rule,
55 FR 34564 (August 23, 1990).

the consumer price index.” 9 Since
1967, when the cap was set at $5
million, the Consumer Price Index has
increased more than five-fold. Use of the
CPI, adjusted from the last increase in
1990, would equate to a cap of over $25
million. Yet, as described, the amount of
UPR that is outstanding, and thus
passenger monies at risk, has increased
much more than general inflation based
upon the CPL

The Commission adopts the increased
cap based upon the large increase of
UPR of large PVOs over the last twenty
years with no increase in the cap. The
Commission also adopts the
requirement that the $30 million cap
will be adjusted every two years based
upon the CPI-U. Based on past history,
the use of the CPI-U would not account
for all of the increase in UPR of the
largest PVOs, but will serve to capture
some of the increases in large PVOs’
UPR.

As described above, the final rule is
amended to provide notice of each
biennial cap adjustment. The final rule
provides that: (1) the Bureau of
Certification and Licensing will
calculate the adjusted cap amount and
transmit that information to the
Secretary; and (2) the Secretary will
then publish in the Federal Register and
the Commission’s Web site notice of the
new amount and its effective date. The
Secretary will establish an effective date
for the new cap that is no less than sixty
(60) days after Federal Register
publication.

The suggestions by NASBP (that a flat
15% of UPR financial responsibility
requirement be set for all PVOs), by
InnerSea (that all PVOs’ financial
responsibility be established using
familiar financial ratios such as debt/
equity), and by PVA (that a two-tier cap
system be put in place) create concerns
and uncertainty that the final rule
avoids. Application of the NASBP’s flat
15% would apply a low and potentially
inadequate percentage to all PVOs that
do not meet the current $15 million cap.
Inasmuch as 12 of the 15 PVOs that
have ceased operations since September
2000 were PVOs whose UPR was below
that threshold, the Commission’s
experience is that smaller PVOs have
greater risks that performance coverage
will be required to reimburse passengers
for losses. Without current coverage
requirements, many passengers would
have suffered significant losses.

InnerSea’s suggestion that regulations
should concentrate on a PVO’s financial
stability, regardless of size, would seem
similarly problematic. The Commission

9Docket No. 90-01, Final Rule, 55 FR 34564,
34566 (August 23, 1990).
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would need to define what sound
financial health means and then
conduct thorough and intrusive
financial reviews to determine
“financial health.”” Experience has
shown that financial reports
significantly lag actual events. Under
InnerSea’s suggestion, upon discovering
a PVO no longer was of sound financial
health, the Commission would likely be
faced with the quandary of increasing
coverage requirements at a time that
would potentially expedite the PVO’s
financial failure, or risk standing by
while the PVO fails and leaves
customers financially imperiled.

Those suggestions would require the
Commission to continuously monitor
the financial health of every PVO.
Financial reports not required to be filed
currently would of necessity be
mandated. The Commission’s previous
experience with American Classic
Voyages Company (American Classic),
when it ceased operating, demonstrated
the short comings of reporting
requirements as well as the inadequacy
of self-insurance as a means for PVOs to
meet their financial responsibility
requirements. See Financial
Responsibility Requirements for
Nonperformance of Transportation—
Discontinuance of Self-Insurance and
the Sliding Scale, and Guarantor
Limitations, 29 SRR 685 (June 26, 2002).
The Commission noted that “‘experience
demonstrates that the lag time in
receiving financial data may prevent the
Commission from knowing about a
PVO’s financial deterioration until well
after it is too late to remedy the lack of
coverage.” Id. at 688.

PVA’s suggestion of a two-tier cap
system would leave the $15 million cap
in place for those PVOs with up to $30
million in UPR. While this would
provide greater certainty, it would also
necessitate a significant increase in
requirements at the point $30 million
UPR is reached. A PVO would move
immediately from a $15 million cap to
a $30 million cap. The Commission’s
final rule allows for alternative forms of
coverage for those whose UPR is less
than $45 million and provides greater
relief to smaller operators, such as those
represented by PVA.

The Commission’s experience with
respect to PVOs that have ceased
operation is relevant to consideration of
the $30 million cap and to consideration
of individual proposals for alternative
financial protection, provided the PVO’s
UPR is less than 150% of the cap. For
example, American Classic had UPR of
$51 million.1° Approximately 60% of

10Fifteen PVOs covered by the Commission’s
regulations have ceased operations since 2000.

American Classic’s passengers were
reimbursed through credit card issuers
and travel insurance. Only after ten
years of bankruptcy proceedings did the
remaining 40% of the American Classic
passengers, specifically, those who had
paid by cash or check, finally receive
reimbursement of up to $2,100 each.
The $2,100 reimbursement was the
maximum amount provided for under
the Bankruptcy Code priority applicable
at the time.

CLIA indicated, in its response to the
NOI, that it understood most of
American Classic’s passengers received
full “Fair Credit Billing Act * * *
refunds” and refunds via the
bankruptcy process. CLIA stated that the
passengers of one American Classic
vessel received ““100 percent of their
fare payments through the bankruptcy
process within 17—-18 months after the
[American Classic] bankruptcy filing.”
However, according to the bankruptcy
plan administrator’s office, the 40% of
passengers who paid by cash or check
were classified as priority claimants in
the bankruptcy proceeding and received
only the maximum amount available
under the bankruptcy code for that
category of customer deposits, which
was $2100 per person at that time. If any
individual passengers’ deposit equaled
more than $2100 per person, they would
not have been fully reimbursed via the
American Classic bankruptcy
proceeding. With respect to passengers
of the American Classic vessel M.S.
PATRIOT, a compromise was structured
after extensive negotiations whereby the
passengers received reimbursements of
26% of their initial deposits.

Requests for Substitution of Alternative
Forms of Financial Protection.

The final rule provides a process by
which a PVO whose UPR is less than
150% of the $30 million cap (i.e., $45
million) may request relief from the
Commission by seeking recognition of
additional financial protection(s) in
substitution for coverage otherwise
required by the Commission’s
regulations. This case-by-case process is
supported broadly by the vessel
interests that submitted comments.
Alternative sources suggested include
recognition of existing credit card
refund requirements (whether under the
Fair Credit Billing Act or not),

They were: Premier Cruise Operations Ltd.
(Premier), New Commodore Cruise Lines Limited
(New Commodore), Cape Canaveral Cruise Lines,
Inc., MP Ferrymar, Inc., American Classic, Royal
Olympic, Regal Cruises, Ocean Club Cruise Line,
Society Expeditions, Scotia Prince, Glacier Bay,
Great American Rivers, RiverBarge Excursion Lines,
Inc., Majestic America Line and West Travel, Inc.
d/b/a Cruise West.

Bankruptcy Code priorities that allow
recovery of consumer deposits made for
services rendered but not performed,
private travel insurance, and U.S. Tour
Operator Association (USTOA)
performance bonds that are purchased
by some PVOs.

Several commenters indicate,
however, that reliance on credit card
refunds can be problematic in that, if
the Commission grants a request, the
credit card companies could increase
security to cover some or all of the UPR
relief granted. This could include hold-
backs or letters of credit to protect the
credit card company in the event of
nonperformance. One commenter,
InnerSea, indicates this outcome is a
near-certainty.

The Commission has rarely
recognized alternative forms of financial
responsibility. The Commission decided
to grant a request by a PVO for relief
from the otherwise applicable financial
responsibility requirements pursuant to
46 CFR 540.5. The Commission
accepted credit card receipts and the
PVO’s USTOA performance bond in
recognition of the increased
collateralization by its credit card
company requiring funds to be held
back to cover nonperformance. Since
credit card issuers had set up a separate
escrow type fund to protect its
cardholders, it was deemed unnecessary
to mandate a duplicate escrow set up
under Commission regulations. A
concern with the relief given to the
PVO, however, was that the “hold-back”
funds also would be available to be used
to reimburse the passenger for services
unrelated to the ocean transportation,
including air fare, shore excursions, port
transfer and baggage charges.

Comments responding to the NOI,
NPRM and RFI indicate that PVO credit
card receipts account for 50 percent to
94 percent of passenger fares. The
concern was expressed that credit card
sales in effect result in double coverage
because some are required by the card
companies to provide collateral and pay
extra fees in addition to the costs
associated with obtaining financial
responsibility to comply with the
Commission’s regulations in Part 540.
Though the extra collateral and fees may
be used to refund unearned revenues
that fall under the Commission’s
regulations, credit card refunds are not
limited to payment of the unearned
revenues covered by Part 540.

With respect to the consumer
protections under the Fair Credit Billing
Act, the cardholder must give written
notice of non-performance to the card
issuer within sixty days after the credit
card issuer mailed the statement
containing the charges. See Federal
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Trade Commission Letter, addressed to
the Commission’s General Counsel
dated November 16, 2010. Though
credit card issuers must give such
refunds for billing error claims received
within that 60-day window, they do not
appear to be legally required to make
refunds for written claims notified after
60 days of transmittal of billing
statements.

As indicated in comments, common
PVO industry practice requires full
payment of cruise fares from 60 to 90
days prior to sailing, though booking
usually occurs months before the sailing
date. Passengers may be required to
make substantial initial deposits at the
time of booking. Such booking deposits
may account for up to 30 percent of the
total fare. Hence, booking deposits made
by credit cards normally do not fall
within the 60 day window of the FCBA.
CLIA indicates in its response to the
NOI, however, that approximately 50
percent of cruise fares are paid within
the 60-day FCBA window.

Notwithstanding that credit card
companies have consistently
reimbursed cardholders, even where
nonperformance occurred beyond the
60-day window, the increased reliance
on credit card refunds as an alternative
form of protection can present other
concerns. For example, credit
cardholder contracts vary by card issuer
and cardholder, and are subject to
unilateral changes by the card issuer;
the Commission has no authority to
assure that credit card issuers will make
Part 540 refunds in preference to other
non-statutory claims associated with
passengers’ broader travel plans (e.g.,
hotels, airfare, land-side excursions,
etc.). There is no assurance that the card
issuer will make such reimbursements
in certain circumstances or, as a general
matter, continue to make such refunds.
Nonetheless, recognition of credit card
protection may serve, on a case-by-case
basis, as the primary source of
alternative financial responsibility.

Credit card reimbursement
requirements and policies exist
regardless of Commission requirements.
Such requirements may be imposed by
statute, regulation or policies of credit
card issuers. Consideration of credit
card protections by the Commission
does not change those requirements.
However, it is true that credit card
issuers may require collateral based
upon a risk assessment of a PVO or
other company. Nonetheless, imposition
of such a requirement presumably is
based on the perceived risk of failure of
the enterprise. That risk would exist
whether or not the Commission required

additional coverage.'* Accordingly,
requests to provide alternative financial
responsibility based upon credit card
reimbursements may be granted but the
amount of such protection to be
recognized will be determined on a
case-by-case basis.

Private travel insurance policies differ
widely. For example, some policies only
reimburse passengers in the event the
PVO formally declares bankruptcy.
Others will reimburse passengers only
after the PVO officially announces that
it has suspended operations due to
insolvency or bankruptcy. Still others
may not cover nonperformance by the
PVO, but only the inability of the
passenger to travel as scheduled. Some
PVOs offer travel insurance that have
portions of coverage which are not in
fact underwritten by insurance
providers, with the passenger protected
only to the extent of the PVO’s ability
to reimburse.12

The wide variability of travel
insurance policies makes it difficult for
the Commission to assure that the
proceeds are adequately and reliably
targeted to reimburse passengers for
their unperformed water transportation.
Therefore, it appears to the Commission
that private travel insurance as a form
of alternative financial responsibility is
not sufficiently reliable at this time to
support a request to provide substitute
financial responsibility.

The performance bonds that PVOs
purchase from the U.S. Tour Operators
Association are also suggested as a
source of substitute financial
responsibility. The Commission has had
some experience with respect to the
USTOA bond performance. Unlike
private travel insurance, the USTOA
bond is an agreement between the PVO
and the association, not the individual
passenger. Also, the USTOA bond varies
less from bond to bond and appears to
have been administered with consistent
results. The USTOA bond may merit
consideration with respect to a request
for relief, provided the bond text were
amended to provide specifically for
coverage of Part 540 unearned revenues;
or if amended to provide a mechanism

11 0f note, Commission filed bonds and
guaranties historically have paid reimbursements
only after existing protections have been exhausted.
As credit card issuers have been found not to have
subrogation rights to such instruments, they are
responsible irrespective of Commission
requirements.

121n addition to the Commission’s concerns with
one PVO over the use of hold back funds, the
Commission learned that private travel insurance
offered by the PVO proved illusory. When PVO
failed to perform, the passengers were not
reimbursed from the “insurance.” The premiums
paid by passengers to the PVO were gone; as the
PVO had used the money for other purposes.

whereby passengers are paid directly,
not via the insolvent PVO.

As indicated by passenger experience
with respect to the American Classic
bankruptcy, it would appear that the
Bankruptcy Code priority for services
not performed is a source of last resort
for refund of unearned passenger
revenues. Not only did some American
Classic passengers have to wait almost
ten years for refunds, some received
refunds of only 26 percent. Bankruptcy
would, therefore, be an unreliable
source of passenger protection.
Bankruptcy likely would not be
anticipated and, even if a bankruptcy
were to occur, there would be no
assurance of sufficient assets to
reimburse any passenger, much less
fully reimburse all of them.

The process provided in the final rule
enables the Commission, on a case-by-
case basis, to consider additional
protections submitted by an applicant.
The rule provides that PVOs with UPR
not exceeding 150% of the cap may
submit requests for relief from coverage
requirements by substituting alternative
forms of protection. ACL and CLIA both
suggest that the 150% level is too low,
and that more small PVOs would be
able to take advantage of the process if
the level were higher. The most
significant effect of increasing the
percentage would be to lessen the
amount of UPR that is covered by
established financial instruments under
the Commission’s nonperformance
program in substitution for security that
is not as certain, such as credit card
refunds.

Currently, 28 of the 40 PVOs in the
Commission’s program have UPR below
$45,000,000 and each therefore may
qualify for lowering their current
coverage requirements. However, raising
it to 200% would allow consideration of
only one additional PVO. Accordingly,
the Commission adopts the 150%
threshold for submission of requests for
relief.

ACL commented that the Commission
did not indicate what criteria governed
the process. This point is well taken.
Accordingly, the final rule has been
amended to set out criteria the
Commission will use in considering
such requests.

The final rule requires that requests
be submitted to the Bureau of
Certification and Licensing. PVOs must
include their most recently available
annual and quarterly reports,
irrespective of the alternative financial
responsibility upon which a request
may be based.

For requests based upon the already
existing protections applicable to credit
card receipts, the PVO must, for voyages
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occurring during the most recent twelve
months, include: The total deposits and
payments received for passenger vessel
transportation (whether by cash, checks
or credit cards), the total credit card
receipts; and a copy of the PVO’s
policy(ies) governing payments by
passengers (i.e., deposits and the
number of days prior to sailing the
passenger must make final payment).

The final rule provides that the
Commission may permit a reduction in
financial responsibility to be based
upon credit card receipts. The amount
of such a reduction is determined by
halving the proportion of credit card
receipts to the PVO’s total receipts, and
applying the resulting percentage to the
PVO’s highest two-year UPR. For
example, where the total credit card
receipts for the twelve-month period
equals 30 percent of the total receipts
for the period, the PVO would receive
a 15 percent reduction off of its highest
UPR. Such requests ordinarily will be
granted for PVOs whose payment
policies provide for payment within 60
days of the vessel’s sailing date and
financial condition appears to be sound.
Requests based upon payment policies
that require final payment more than 60
days from the date of sailing may be
granted for a lower percentage
reduction. The Director of BCL, may,
however, refer such requests to the
Commission for decision.

The final rule also provides that the
alternative financial responsibility
granted will remain in effect until its
Certificate (Performance) expires
pursuant to 540.7(b) unless the
Commission determines otherwise
based upon paragraph 5 of this section.

Additionally, BCL may request
additional information, at the time of
the initial request, from the PVO. Such
requests are made now by BCL when,
for example, it receives information that
may bear on a PVO’s ability to perform.
Similarly, the final rule adds a provision
enabling the BCL to request such
information from PVOs after their
requests are granted. Of course, the PVO
may provide any other information
related to the alternative financial
responsibility or its financial condition
that it considers relevant to its request.

Other Matters Raised

ACL and CLIA each suggest
elimination of the 10% “‘administrative
fee.” They refer to the last ten percent
in the 110% of UPR required of PVOs
that do not qualify for the cap. ACL
asserts that the 10% is used to
administer the Commission’s
nonperformance program. To clarify, the
10% is not an “‘administrative fee” in
any sense and the Commission does not

receive any of the 10%. All 110 percent
of a PVO'’s financial responsibility is
devoted to refunds in the event of
nonperformance and, in some instances,
to cover costs associated with payment
of reimbursements, such as standard
check processing fees by banks.

Further, in promulgating the original
regulations implementing section 3 of
Public Law 89-777 in 1967, the
Commission established the
requirement that PVOs provide financial
responsibility equal to 110% of UPR.
The Commission stated that the rule is
designed to recover 100% of unearned
revenue based on two years’
performance “to give an indication of
the general operating condition of the
applicant, plus a safety factor of 10
percent.”” 32 FR 3986 (March 11, 1967).
In short, this 10 percent ‘“‘safety factor”
assures reimbursement where the actual
amount of UPR at the time a PVO fails
to perform is greater than the amount
last reported.

For example, as reflected in the
Regulatory Flexibility Act Threshold
Analysis described below, escrow
agreements are obtained more often by
smaller PVOs. Such PVOs may have
difficulty obtaining a bond or guaranty
or have seasonal services or operations
that otherwise experience drastic
change in the amount of UPR through
the year. Escrow agreements require a
fixed 10% to be kept in escrow during
the slow season and require that funds
received from voyage deposits and final
fare payments be deposited on a timely
basis into the escrow account. Among
other requirements, escrow PVOs are
required to submit reports of monies
received and deposited on a weekly and
monthly basis so that the Commission
can confirm that the rapidly
accumulating funds have, in fact, been
deposited. Most escrow agreements
provide that “the Customer may, at any
time, deposit additional funds
consisting exclusively of UPR and the
Fixed Amount into the Escrow
Account.” Hence, the 10 percent safety
factor helps bridge gaps between the
most recent report of weekly deposits
and amounts received but not yet
deposited.

As described by ACL and CLIA, their
suggestion would result in an “across
the board” cut for all PVOs that do not
qualify for the cap. The recognition of
alternative coverage to reduce current
coverage requirements, however,
negates the need to consider eliminating
the 10% safety factor, as fewer small
PVOs may be submitting coverage of
110% of UPR. Therefore in light of the
Commission’s experience that
significant shortfalls in UPR (deposited
and revenue received but not yet

deposited) frequently occur with respect
to escrow agreements, the 110%
coverage requirement remains
unchanged for all PVOs, except those
that qualify for the $30 million cap or
who receive relief under the new rule
providing for substitution of alternative
financial responsibility. In any event,
escrow agreements will continue to
require a minimum of 10 percent to be
held in escrow at all times; even where
an escrow PVO obtains relief to provide
alternative financial responsibility for
the remaining 90% of its UPR.

The Commission also requested
comment as to whether nonperformance
financial responsibility levels might be
established using a methodology similar
to that for the casualty program for PVO
financial responsibility. CLIA
commented in response to this
suggestion and strongly opposes it,
asserting that the casualty methodology
was established by statute at the same
time, and in the same statute, as the
nonperformance provisions, which
CLIA asserts indicates that Congress
intended separate and distinct systems
for casualty and performance coverage.
CLIA’s comments imply that new
statutory authority would be needed to
make such a change. ACL indicated that
the idea had some merit but that they
would need more information on such
a proposal. As the Commission adopts
the rule as proposed, there is no need
to consider the use of a methodology
similar to that for establishing financial
responsibility under the Commission’s
casualty program.

As described above, Carnival suggests
that financially sound PVOs that have a
number of cruise brands be treated as a
single applicant for purposes of the
financial responsibility requirements.
Carnival recommends that such
applicants be covered by a single $50
million bond backed by the parent
company’s guaranty. Carnival explains
that such a bond and parental guaranty
would provide greater security by
assuring that the parent stands behind
its group of companies. The adoption of
the final rule also obviates the need to
consider a financial responsibility
methodology that would potentially
reduce the financial responsibility
requirements of larger PVOs.

Technical Changes

The Commission also adopts certain
technical changes to its passenger vessel
financial responsibility regulations in
Part 540. Those changes include the
revision of the definition of ‘“unearned
passenger revenue’ in section 540.2(i)
to clarify that UPR “includes port fees
and taxes paid” by passengers but
excludes ““items as airfare, hotel
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accommodations, and tour excursions.”
The wording adopted varies from that
contained in the NPRM but reflects the
Commission intention to clarify the
coverage of the term.

The changes to section 540.4(b) and
section 540.23(a) are also adopted.
Applicants will file their applications
directly with the Bureau of Certification
and Licensing instead of with the Office
of the Secretary. Form FMC-131 will be
deleted from the Code of Federal
Regulations and instead made available
on the Commission’s web site
(www.fmc.gov) or directly from the
Bureau of Certification and Licensing.

The revision to section 540.7 is
adopted and requires that each
Certificate (Performance) expire 5 years
from the date of issuance. The current
rule provides that the certificate may
continue in effect indefinitely. The
Final Rule does not, however, require
expiration of the underlying financial
responsibility instruments.

This revision will assist the U.S.
Customs and Border Protection to verify
the validity of a certificate under 46
U.S.C. 44105, and ensure that the
Commission periodically confirms PVO
information previously submitted. This
change harmonizes the Commission’s
PVO certificates with domestic and
international certificates (e.g., the U.S.
Coast Guard’s Certificate of Inspection,
those issued under The Safety of Life at
Sea Convention, and the International
Convention on Load Lines).13 Further,
the final rule also provides that the
Commission, for good cause, could issue
a certificate with an expiration date of
less than 5 years, which creates a
flexible process that permits short-term
certificates to be issued to PVOs that
operate from U.S. ports episodically.

NASBP supports expiration dates for
each Certificate (Performance),
indicating that surety bonds were not
meant to be indefinite. The final rule,
however, is not intended to affect the
underlying financial responsibility.
Rather the certificate expiration
provides the opportunity for the
updating of each PVO’s information
with the Commission as well as the
broader reasons indicated. However,

130n October 31, 1988, the International
Maritime Organization (IMO) convened the
International Conference on the Harmonized
Systems of Survey and Certification to adopt the
Protocol of 1988 relating to the International
Convention for Safety of Life at Sea (SOLAS), 1974,
and the Protocol of 1988 relating to the
International Convention on Load Lines, 1966. By
adopting these 1988 Protocols, IMO standardized
the term of validity for certificates and intervals for
vessel inspections required by the Conventions.
These 1988 Protocols entered into force as
international law on February 3, 2000. See also 65
FR 6494 (February 9, 2000).

should the PVO and its surety include
an expiration date less than five years
for the underlying security, the
certificate could be issued with that
expiration date.

The sample surety bond, guaranty,
and escrow agreement are amended as
contained in the NPRM and will
continue to be set out in the
Commission’s regulations.

Regulatory Flexibility Act—Threshold
Analysis

The Regulatory Flexibility Act of 1980
(RFA),14 as modified by the Small
Business Regulatory Enforcement
Fairness Act (SBREFA),15 requires
Federal agencies to consider the impact
of regulatory proposals on small entities
and determine, in good faith, whether
there were equally effective alternatives
that would make the regulatory burden
on small business more equitable.16
Agencies must first conduct a threshold
analysis to determine whether
regulatory actions are expected to have
significant economic impact on a
substantial number of small entities. If
the threshold analysis indicates a
significant economic impact on a
substantial number of small entities, an
“initial regulatory flexibility analysis”
must be produced and made available
for public review and comment along
with the proposed regulatory action. A
“final regulatory flexibility analysis”
that considers public comments must
then be produced and made publicly
available with the final regulatory
action. Agencies must publish a
certification of no significant impact on
a substantial number of small entities if
the threshold analysis does not indicate
such impacts.

The threshold analysis considered the
economic impact on small businesses of
the rule changes in Docket 11-16:
Passenger Vessel Operator Financial
Responsibility Requirements for
Nonperformance of Transportation. It
outlines the proceedings; provides a
brief overview of the Passenger Vessel
Operator (PVO), or cruise line, industry;
discusses the small PVOs affected; and
evaluates the economic impact of the
rule on small PVOs based on the
substantial number and the significant
economic impact criteria of the RFA.

Based upon the following factual
basis, the threshold analysis concludes

14 Regulatory Flexibility Act, Pub. L. 96—-354, 94
Stat. 1164 (codified at 5 U.S.C. 601 et seq.).

15 Small Business Regulatory Enforcement
Fairness Act of 1996, Pub. L. 104-121, 110 Stat. 857
(codified at 5 U.S.C. 601 et seq.).

16 The term “small entities” comprises small
business and not-for-profit organizations that are
independently owned and operated and are not
dominant in their field, and governmental
jurisdictions with populations of less than 50,000.

that none of the PVOs in the
Commission’s program that are
identified as small entities under the
Small Business Act (SBA) 17 will be
significantly economically impacted by
the Final Rule. Those small PVOs are all
eligible to request reductions in their
current financial responsibility by
substituting alternative protection based
upon credit card receipts.

1. Background

The Commission issued a Request for
Additional Information and Comments
(RFI) on February 22, 2012. Comments
were submitted by four PVOs: Royal
Caribbean, Carnival, American Cruise
Lines, and InnerSeas Discoveries. The
analysis compiles confidential data
provided in response to the
Commission’s questions about their
companies’ operations and
demonstrates the huge differences in
operational scale among the
respondents.

2. The Regulated Industry

The industry regulated under Part 540
of the Commission’s regulations consists
of “persons” in the U.S. who arrange,
offer, advertise or provide passage on a
vessel having berth or state room
accommodations for 50 or more
passengers and embark passengers at
U.S. ports.?8 The industry is referred to
as the U.S. cruise line industry. The
North American Industry Classification
System (NAICS) codes for the U.S.
cruise industry include the following:
483112-Deep Sea Passenger
Transportation, 483114-Coastal and
Great Lakes Passenger Transportation,
and 483212-Inland Water Passenger
Transportation.

As of June 30, 2012, the FMC
Passenger Vessel Operator program had
40 participants. The threshold analysis
reviewed each of the 40 program
participants along with their 2-year high
UPR, amount of performance coverage,
the type of instrument used, percentage
of UPR protected by bonds or escrows,
and the primary market segment in
which they operate. The analysis
determined whether a PVO meets or
exceeds the SBA size standard for the
NAICs codes indentified.

1715 U.S.C. 632. The RFA uses the definition of
small business found in the Small Business Act.

18 The Commission’s rules define “person” to
include individuals, corporations, partnerships,
associations, and other legal entities existing under
or authorized by the laws of the Unites States or any
State thereof or the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands
or any territory or possession of the United States,
or the laws of any foreign country. See 46 CFR
540.2 (a).
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3. Description of Small PVOs Affected

The SBA defines a small business as
any firm that is independently owned
and operated and not dominant in its
field of operation. The SBA size
standard for a small company in the
U.S. cruise industry is 500 or fewer
employees. For the purposes of this
analysis, any operator in the PVO
program that is affiliated with, or a
subsidiary of, a larger entity is
considered to exceed the SBA size
standard. For example, a PVO that
operates one vessel in the Commission’s
PVO program, has a 2-year high UPR of
less than $1 million, and may have
fewer than 500 employees in the U.S.
However, it is considered to have
exceeded the SBA size standard because
it is a subsidiary of a large global
enterprise. Such a single vessel operator
does not meet the “independently
owned and operated” criteria for a small
business. A total of nine operators in the
PVO program are considered to have
exceeded the SBA size standard by the
same reasoning.

Seven PVOs were eliminated from
this analysis because they have either
no UPR or no financial responsibility
instrument (performance) on file with
the Commission. These PVOs maintain
a casualty certificate and many embark
passengers from U.S. ports on a very
limited basis (i.e., embark very few
passengers at one U.S. port on a rare
occasion or perform several short-term
chartered cruises once a year or every 2
or 3 years). Historically, UPR for these
seven PVOs has been well under the $15
million cap.

Staff identified nine PVOs in the
program that meet the SBA size
standard and are considered to be small
businesses. Six of the nine small PVOs
are exploration/soft adventure operators
which operate U.S. flag vessels in
Alaska, U.S. coastal waters, or on inland
waterways. These operators would be
classified in the NAICS codes of
483112-Deep Sea Passenger
Transportation, 483114-Coastal and
Great Lakes Passenger Transportation,
and 483212-Inland Water Passenger
Transportation. Because they are U.S.
flag operators, they are required to have
U.S. ownership, use U.S.-built ships,
and use U.S. citizens as crew members.
The remaining three small PVOs are
foreign flag operators operating in
various U.S./foreign cruise and ferry
markets using Panamanian and
Bahamian flag vessels, and they are
classified in NAICS code 483112-Deep
Sea Passenger Transportation.

4. Economic Impact of the Rule on
Small PVOs

Assessing economic impact involves
estimating the cost of any increased
financial performance coverage. On a
per-passenger basis, the cost of financial
coverage can vary significantly
depending on the size of the PVO. For
example, the cost per passenger for a
large PVO whose coverage is capped at
$15 million level can be very small. In
contrast, a small PVO’s coverage can be
many times that of the large operator for
the same time period.

Increase of Financial Responsibility

The economic impact on small PVOs
depends upon the instrument used to
establish financial responsibility. Five
of the program’s small PVOs have
bonds. Based on conversations with a
surety association, BCL finds that the
least risky PVOs would probably pay
about 0.5 percent of the instrument’s
face value, while the most risky would
probably pay about 3 percent. These
estimates were used for the baseline
estimate of economic impact of the
current rule. The threshold analysis
shows the range of possibilities for those
small PVOs using bonds. The level of
coverage based on 110% UPR with the
increased cap also was calculated as
was the range of annual premiums.
Differences in anticipated annual
premiums under the current and
proposed rules were calculated. Only
one operator with UPR exceeding the
$15 million cap would be expected to
have increased premium costs.

One commenter provided the
percentage of the bond amount that it
must pay to its surety as an annual
premium and advised that the surety
requires it to obtain a letter of credit in
an amount that is a percentage of the
bond value. The PVO also provided the
amount of its current letter of credit and
advised that the process of obtaining the
surety bond and letter of credit also
incurs additional bank and legal fees.

The threshold analysis reviewed the
estimated cost of increasing financial
responsibility to $30 million on the five
small PVOs using bonds in comparison
to their costs under the current rule
using each PVO’s current 2 year high
UPR, its current performance coverage,
the estimated cost of coverage using the
.5 and 3 percentages provided by the
surety association. One small PVO
commented that one of the most
important additional costs would be the
opportunity cost of tying up additional
credit availability to secure its bond.

The threshold analysis, however,
indicated that the cost of coverage when
the cap increases to $30 million for one

PVO may increase the average ticket
price by less than one percent. The
other four PVOs using bonds would
experience no increase in their surety
bonds as a result of the cap increase.

The threshold analysis also reviewed
the remaining four small PVOs that use
escrow accounts. Balances in these
accounts change weekly as additional
fares are deposited; cruises are
completed; and the “unearned” revenue
associated with the completed cruise
becomes “‘earned” and is withdrawn
from the account. Escrow account
holders are assessed administrative fees,
unlike PVOs using surety bonds or
guarantees that are charged premiums
linked to the amount of the instrument.
Administrative fees, on the other hand,
are generally not based on the value of
the account. Rather escrow agents or
managers have fee schedules which are
dependent upon the number and types
of transactions or services provided.
These include deposits, wire transfers,
number of checks processed and issued,
number of transfer payments, and
documentation preparation. In addition,
escrow agents may charge a monthly
service fee. The new rule would not
affect the basis on which administrative
fees are assessed.

To determine the economic impact for
these operators, the “opportunity
cost”” 19 of the capital that the operators
are required to maintain in the escrow
accounts (but otherwise could have
used for other purposes) was calculated.
For the purposes of calculating this cost,
it was assumed that the small PVOs
would need to obtain commercial loans
to meet working capital requirements or
to fund capital investments or
improvements, in lieu of not being able
to use the funds held in escrow. For
purposes of this analysis, and because
escrow account balances change
frequently, the mean of the operators’
UPR reported weekly over a recent
twelve month period (July 2011 through
June 2012) was calculated for each
operator using interest rates for short-
term commercial loans.20

Because these four small PVOs have
UPR levels well below the current $15
million cap, they will not be required to
obtain additional performance coverage
under the regulations. As a result, these
small PVOs would not be subject to any
immediate additional economic impact.

19 The opportunity cost of an action is the value
of the foregone alternative action. Source: The MIT
Dictionary of Modern Economics, 4th Edition, p.
315.

20Interest rate information for short-term loans
obtained from the National Federation of
Independent Business (NFIB), NFIB Small Business
Economic Trends, July 2012, p. 14. The interest rate
used assumes that the operators have good credit
standing.
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Additional Forms of Financial
Protection

With respect to the new provision
contained in the Final Rule at 46 CFR
540(j)(ii), based on the current levels of
their 2-year high UPR with respect to
the required cap (both existing and
proposed), it appears that all nine small
PVOs may be able to demonstrate the
existence of additional forms of
protection. To the extent that those
proposals are acceptable to the
Commission, it would be expected that
the elimination of coverage duplication
would result in no additional economic
impact for any small PVO, and may
even reduce it in some cases.

5. Threshold Analysis—Conclusion

Forty operators participate in the
FMC’s PVO program. Nine are small
PVOs as defined by the SBA’s small
business size standards for NAICS codes
of 483112-Deep Sea Passenger
Transportation, 483114-Coastal and
Great Lakes Passenger Transportation,
and 483212-Inland Water Passenger
Transportation.

With one exception, all small
operators will be left unaffected
economically by the rule changes, even
without consideration of alternative
forms of coverage. The amount of
required coverage should remain the
same for these operators. After the
evaluation reflected in the threshold
analysis, the economic impact on the
one small operator does not appear
likely to be significantly adverse.
Should that operator not avail itself of
a reduction under the alternative form
of coverage provided in the Final Rule,
the compliance cost increase brought
about by the rule change would increase
costs per passenger by a small amount.
If this cost is passed on in its entirety
to the cruise passengers, it would raise
that operator’s average fare by less than
one percent and still leave the cruise
line profitable. It does not seem likely
that this level of impact will drive a
small PVO out of business or decrease
its ability to make future capital
investments or harm its competitiveness
against larger firms.

However, the Final Rule would allow
the Commission, on a case-by-case
basis, to recognize additional
protections submitted by small PVOs
with UPR not exceeding 150 percent of
the $30 million cap. Most likely, the one
operator that would be affected by the
increased cap, should it choose to avail
itself of this provision, would be
required to produce less coverage and
incur less cost than it does now.
Consequently, the threshold analysis
does not indicate that the Final Rule in

this proceeding will have a significant
economic impact on a substantial
number of small business entities.

Even without recognition of
alternative forms of coverage, the
threshold analysis concludes that this
rule will not have a significant
economic impact on a substantial
number of small entities and, therefore,
the analysis recommends that the
Chairman so certify pursuant to section
605(b) of the RFA.

The Final Rule Is Not a Major Rule

This rule is not a “major rule” under
5 U.S.C. 804(2).

As described in the NPRM, the
collection of information requirements
contained in the rule have been
submitted to the Office of Management
and Budget for review under section
3504(h) of the Paperwork Reduction Act
of 1980, as amended. OMB has withheld
approval of the forms affected by the
rule pending receipt of a summary of
comments pertaining to information
collection burden imposed by the rule
or change made in response to
comments. No comments were received
relating to information collection
burden of the rule.

Inasmuch as the PVOs that are subject
to the Commission’s passenger vessel
financial responsibility regulations at 46
CFR part 540 are already subject to
requirements to submit application
forms, financial responsibility
instruments and periodic reports of
their unearned passenger revenues, the
final rule does not impose any new
recordkeeping or reporting requirements
on PVOs that would be “collection of
information” requiring approval under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects

46 CFR Part 501

Administrative practice and
procedure, Authority delegations,
Organization and functions, Seals and
insignia.

46 CFR Part 540

Insurance, Maritime carriers,
Reporting and recordkeeping
requirements, Surety bonds.

For the reasons stated in the
supplementary information, the Federal
Maritime Commission amends 46 CFR
Parts 501 and 540 as follows.

PART 501—THE FEDERAL MARITIME
COMMISSION—GENERAL

m 1. Revise the authority citation for Part
501 to read as follows:

Authority: 5 U.S.C. 551-557, 701-706,
2903 and 6304; 31 U.S.C. 3721; 41 U.S.C. 414

and 418; 44 U.S.C. 501-520 and 3501-3520;
46 U.S.C. 301-307, 40101—41309, 42101—
42109, 44101—44106; Pub. L. 89-56, 70 Stat.
195; 5 CFR Part 2638; Pub. L. 104-320, 110
Stat. 3870.

m 2. Revise § 501.5(g)(2) to read as
follows:

§501.5 Functions of the organizational
components of the Federal Maritime
Commission.
* * * * *

) * *x %

(2) Through the Office of Passenger
Vessels and Information Processing, has
responsibility for reviewing applications
for certificates of financial responsibility
with respect to passenger vessels,
reviewing requests for substitution of
alternative forms of financial protection,
managing all activities with respect to
evidence of financial responsibility for
OTIs and passenger vessel owner/
operators, and for developing and
maintaining all Bureau database and
records of OTI applicants and licensees.
* * * * *

m 3. Amend § 501.26 introductory text
by removing the word “redelgated”” and
adding the word “redelegated” in its
place, and add § 501.26(d) to provide as
follows:

§501.26 Delegation to and redelegation by
Director, Bureau of Certification and
Licensing.

* * * * *

(d) Authority to the Director, Bureau
of Certification and Licensing to grant
requests to substitute alternative
financial responsibility pursuant to
§540.9(1) of this chapter based upon
existing protection available to
purchases of passenger vessel
transportation by credit card by an
amount up to fifty (50) percent of the
passenger vessel operator’s highest two-
year unearned passenger revenues.

PART 540—PASSENGER VESSEL
FINANCIAL RESPONSIBILITY

m 4. The authority citation for Part 540
continues to read as follows:

Authority: 5 U.S.C. 552, 553; 31 U.S.C.
9701; 46 U.S.C. 305, 44101-44106.

m 5. Amend § 540.1 by revising the
second sentence of paragraph (b) to read
as follows:

§540.1 Scope.
* * * * *

(b) * * * Vessels operating without
the proper certificate may be denied
clearance by the Department of
Homeland Security and their owners
may also be subject to a civil penalty of
not more than $5,000 in addition to a
civil penalty of $200 for each passage
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sold, such penalties to be assessed by
the Federal Maritime Commission (46
U.S.C. 44101-44106, 60105).

m 6. Amend § 540.2 by revising
paragraphs (a) and (i) to read as follows:

§540.2 Definitions.
* * * * *

(a) Person includes individuals,
limited liability companies,
corporations, partnerships, associations,
and other legal entities existing under or
authorized by the laws of the United
States or any State thereof or the District
of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands or any
territory or possession of the United
States, or the laws of any foreign
country.

* * * * *

(i) Unearned passenger revenue
means that passenger revenue received
for water transportation and all other
accommodations, services, and facilities
relating thereto not yet performed; this
includes port fees and taxes paid, but
excludes such items as airfare, hotel

accommodations, and tour excursions.
* * * * *

m 7. Revise § 540.4 to read as follows:

§540.4 Procedure for establishing
financial responsibility.

(a) In order to comply with section 3
of Public Law 89-777 (46 U.S.C. 44101—
44102, 44104—44106) enacted November
6, 1966, there must be filed with the
Federal Maritime Commission an
application on Form FMC-131 for a
Certificate of Financial Responsibility
for Indemnification of Passengers for
Nonperformance of Transportation.
Copies of Form FMC-131 may be
obtained from the Commission’s Web
site at http://www.fmc.gov, or from the
Bureau of Certification and Licensing,
Federal Maritime Commission,
Washington, DC 20573.

(b) An application for a Certificate
(Performance) shall be filed with the
Bureau of Certification and Licensing,
Federal Maritime Commission, by the
vessel owner or charterer at least 60
days in advance of the arranging,
offering, advertising, or providing of any
water transportation or tickets in
connection therewith except that any
person other than the owner or charterer
who arranges, offers, advertises, or
provides passage on a vessel may apply
for a Certificate (Performance). Late
filing of the application will be
permitted without penalty only for good
cause shown.

(c) All applications and evidence
required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency.

(d) The Commission shall have the
privilege of verifying any statements
made or any evidence submitted under
the rules of this subpart.

(e) An application for a Certificate
(Performance), excluding an application
for the addition or substitution of a
vessel to the applicant’s fleet, shall be
accompanied by a filing fee remittance
of $2,767. An application for a
Certificate (Performance) for the
addition or substitution of a vessel to
the applicant’s fleet shall be
accompanied by a filing fee remittance
of $1,382. Administrative changes, such
as the renaming of a vessel will not
incur any additional fees.

(f) The application shall be signed by
a duly authorized officer or
representative of the applicant with a
copy of evidence of his or her authority.

(g) In the event of any material change
in the facts as reflected in the
application, an amendment to the
application shall be filed no later than
fifteen (15) days following such change.
For the purpose of this subpart, a
material change shall be one which:

(1) Results in a decrease in the
amount submitted to establish financial
responsibility to a level below that
required to be maintained under the
rules of this subpart, or

(2) Requires that the amount to be
maintained be increased above the
amount submitted to establish financial
responsibility.

(h) Notice of the application for
issuance, denial, revocation,
suspension, or modification of any such
Certificate will be published on the
Commission’s web site at http://
www.fme.gov.

m 8. Amend § 540.5 as follows:

m a. Revise paragraph (a)(1)(i) to read as
follows; and

m b. Amend paragraph (c) by adding a
sentence at the end of the paragraph to
read as follows.

§540.5 Insurance, guaranties, and escrow
accounts.
* * * * *

(a] * % %

(1) * * * (i) Until notice in writing
has been given to the assured or to the
insurer and to the Bureau of
Certification and Licensing at its office
in Washington, DC 20573, by certified
mail or courier service, * * *

* * * * *

(c) * * * Copies of Form FMC-133A
may be obtained from the Commission’s
Web site at http://www.fmc.gov or from
the Bureau of Certification and
Licensing.

* * * * *

m 9. Amend §540.6 by adding a
sentence at the end of paragraph (a) to
read as follows:

§540.6 Surety bonds.

(a) * * * Copies of Form FMC-132A
may be obtained from the Commission’s
Web site at http://www.fmc.gov or from
the Bureau of Certification and
Licensing.

* * * * *

m 10. Revise § 540.7 to read as follows:

§540.7 Evidence of financial
responsibility.

Where satisfactory proof of financial
responsibility has been established:

(a) A Certificate (Performance)
covering specified vessels shall be
issued evidencing the Commission’s
finding of adequate financial
responsibility to indemnify passengers
for nonperformance of water
transportation.

(b) The period covered by the
Certificate (Performance) shall be five
(5) years, unless another termination
date has been specified thereon.

m 11. Amend § 540.8 by revising
paragraphs (a) and (b)(3) to read as
follows:

§540.8 Denial, revocation, suspension, or
modification.

(a) Prior to the denial, revocation,
suspension, or modification of a
Certificate (Performance), the
Commission shall notify the applicant
of its intention to deny, revoke,
suspend, or modify and shall include
with the notice the reason(s) for such
action. If the applicant, within 20 days
after the receipt of such notice, requests
a hearing to show that the evidence of
financial responsibility filed with the
Commission does meet the rules of this
subpart, such hearing shall be granted
by the Commission. Regardless of a
hearing, a Certificate (Performance)
shall become null and void upon
cancellation or termination of the surety
bond, evidence of insurance, guaranty,
or escrow account.

(b) L

(3) Failure to comply with or respond
to lawful inquiries, requests for
information, rules, regulations, or orders
of the Commission pursuant to the rules
of this subpart.

* * * * *

m 12. Amend § 540.9 by revising
paragraphs (c), (e), (h), (j), and (k), and
adding a new paragraph (1) to read as
follows:

§540.9 Miscellaneous.
* * * * *

(c) The Commission’s bond (Form
FMC-132A), guaranty (Form FMC-
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133A), and application (Form FMGC-131)
forms may be obtained from the
Commission’s Web site at http://
www.fmc.gov or from the Bureau of
Certification and Licensing at its office
in Washington, DC 20573.

* * * * *

(e) Each applicant, insurer, escrow
agent and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee and filed with the
Commission. In any instance in which
the designated agent cannot be served
because of death, disability, or
unavailability, the Secretary, Federal
Maritime Commission, will be deemed
to be the agent for service of process. A
party serving the Secretary in
accordance with the above provision
must also serve the certificant, insurer,
escrow agent, or guarantor, as the case
may be, by certified mail or courier
service at the last known address of
them on file with the Commission.

* * * * *

(h) Every person who has been issued
a Certificate (Performance) must submit
to the Commission a semi-annual
statement of any changes with respect to
the information contained in the
application or documents submitted in
support thereof or a statement that no
changes have occurred. Negative
statements are required to indicate no
change. These statements must cover
the 6-month period of January through
June and July through December, and
include a statement of the highest
unearned passenger vessel revenue
accrued for each month in the 6-month
reporting period. Such statements will
be due within 30 days after the close of
every such 6-month period. The reports
required by this paragraph shall be
submitted to the Bureau of Certification
and Licensing at its office in
Washington, DC 20573 by certified mail,
courier service, or electronic
submission.

* * * * *

(j) The amount of: the insurance as
specified in § 540.5(a), the escrow
account as specified in § 540.5(b), the
guaranty as specified in § 540.5(c), or
the surety bond as specified in § 540.6
shall not be required to exceed $15
million for one year after April 2, 2013.
Twelve (12) months after April 2, 2013,
the amount shall not exceed $22
million, and twenty four (24) months
after April 2, 2013, the amount shall not
exceed $30 million. Every two years, on
the anniversary after the cap on required
financial responsibility reaches $30

million, the cap shall automatically
adjust to the nearest $1 million based on
changes as reflected in the U.S. Bureau
of Labor Statistics’ Consumer Price
Index. The Bureau of Certification and
Licensing will determine the amount of
each adjustment and transmit that
information to the Secretary of the
Federal Maritime Commission for
publication on the Commission’s Web
site (www.fmc.gov) and in the Federal
Register with an effective date that is no
less than sixty (60) days after Federal
Register publication.

(k) Every person in whose name a
Certificate (Performance) has been
issued shall be deemed to be
responsible for any unearned passage
money or deposits held by its agents or
any other person authorized by the
certificant to sell the certificant’s tickets.
Certificants shall promptly notify the
Commission of any arrangements,
including charters and subcharters,
made by it or its agent with any person
pursuant to which the certificant does
not assume responsibility for all
passenger fares and deposits collected
by such person or organization and held
by such person or organization as
deposits or payment for services to be
performed by the certificant. If
responsibility is not assumed by the
certificant, the certificant also must
inform such person or organization of
the certification requirements of Public
Law 89-777 and not permit use of its
vessel, name or tickets in any manner
unless and until such person or
organization has obtained the requisite
Certificate (Performance) from the
Commission. Failure to follow the
procedures in this paragraph means the
certificant shall retain full financial
responsibility for indemnification of
passengers for nonperformance of the
transportation.

(1) Requests to substitute alternative
financial responsibility. (1) A certificant
whose unearned passenger revenue at
no time for the two immediately prior
fiscal years has exceeded 150% of the
required cap may submit a request to
the Director, Bureau of Certification and
Licensing, to substitute alternative
forms of financial protection to evidence
the financial responsibility as otherwise
provided in this part.

(2) The Commission will consider
such requests on a case-by-case basis.

(3) The request must include copies of
the requesting PVO’s most recently
available annual and quarterly financial
and income statements. Other
documents and information in support
of its request may also be submitted.

(4) For requests based upon the
already existing protections available to
credit card purchases of passenger

vessel transportation, the requesting
PVO must supply the following
information for the most recent twelve
months preceding the request: Total
deposits and payments received for
passenger vessel transportation; Credit
card receipt totals; Copy of the PVO’s
policy(ies) governing payments by
passengers (i.e., deposits and the
number of days prior to sailing the
passenger must make final payment).

(5) In determining whether and to
what level to reduce the required
amount, the Commission may consider
the extent to which other statutory
requirements provide relevant
protections, the certificant’s financial
data, and other specific facts and
circumstances.

(6) For PVOs with payment policies
that provide for final payment for the
passenger vessel transportation no later
than 60 days before the vessel’s sailing
date, requests based upon credit card
receipts may be granted by the
Commission permitting a reduction in
the financial responsibility otherwise
required under this Part. The amount of
such a reduction will be established by
determining the proportion that the
PVO’s total credit card receipts bears to
its total receipts and applying one half
of that percentage to the PVO’s highest
two-year UPR.

(7) The Bureau of Certification and
Licensing may request additional
information as may assist it in
considering the request.

(8) Where a request is granted, the
alternative financial responsibility shall
remain in effect until the PVO’s
Certificate (Performance) expires under
§540.7(b) or until the Director, Bureau
of Certification and Licensing
determines otherwise based upon
changing information pursuant to this
paragraph or paragraph (1)(5) of this
section. Additional information may be
requested at any time by the
Commission or BCL from a PVO whose
request under this section has been
granted.

m 13. Remove Form FMC-131 to
Subpart A of Part 540.

m 14. Revise Form FMC-132A to
Subpart A of Part 540 to read follows:

FORM FMC—132A TO SUBPART A OF
PART 540

FORM FMC-132A
FEDERAL MARITIME COMMISSION

Passenger Vessel Surety Bond
(Performance)

Surety Co. Bond No.
FMC Certificate No.

Know all men by these presents, that
we (Name of
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applicant), of (City),
(State and country), as
Principal (hereinafter called Principal),
and (Name of surety),
a company created and existing under
the laws of (State and
country) and authorized to do business
in the United States as Surety
(hereinafter called Surety) are held and
firmly bound unto the United States of
America in the penal sum of

, for which payment,
well and truly to be made, we bind
ourselves and our heirs, executors,
administrators, successors, and assigns,
jointly and severally, firmly by these
presents. Whereas the Principal intends
to become a holder of a Certificate
(Performance) pursuant to the
provisions of subpart A of part 540 of
title 46, Code of Federal Regulations and
has elected to file with the Federal
Maritime Commission such a bond to
insure financial responsibility and the
supplying transportation and other
services subject to subpart A of part 540
of title 46, Code of Federal Regulations,
in accordance with the ticket contract
between the Principal and the
passenger, and

Whereas this bond is written to assure
compliance by the Principal as an
authorized holder of a Certificate
(Performance) pursuant to subpart A of
part 540 of title 46, Code of Federal
Regulations, and shall inure to the
benefit of any and all passengers to
whom the Principal may be held legally
liable for any of the damages herein
described. Now, therefore, the condition
of this obligation is such that if the
Principal shall pay or cause to be paid
to passengers any sum or sums for
which the Principal may be held legally
liable by reason of the Principal’s failure
faithfully to provide such transportation
and other accommodations and services
in accordance with the ticket contract
made by the Principal and the passenger
while this bond is in effect for the
supplying of transportation and other
services pursuant to and in accordance
with the provisions of subpart A of part
540 of title 46, Code of Federal
Regulations, then this obligation shall
be void, otherwise, to remain in full
force and effect.

The liability of the Surety with
respect to any passenger shall not
exceed the passage price paid by or on
behalf of such passenger. The liability of
the Surety shall not be discharged by
any payment or succession of payments
hereunder, unless and until such
payment or payments shall amount in
the aggregate to the penalty of the bond,
but in no event shall the Surety’s
obligation hereunder exceed the amount
of said penalty. The Surety agrees to

furnish written notice to the Federal
Maritime Commission forthwith of all
suits filed, judgments rendered, and
payments made by said Surety under
this bond.

This bond is effective the

day of ,
20 , 12:01 a.m., standard time at th
address of the Principal as stated herein
and shall continue in force until
terminated as hereinafter provided. The
Principal or the Surety may at any time
terminate this bond by written notice
sent by certified mail, courier service, or
other electronic means such as email
and fax to the other and to the Federal
Maritime Commission at its office in
Washington, DC, such termination to
become effective thirty (30) days after
actual receipt of said notice by the
Commission, except that no such
termination shall become effective
while a voyage is in progress. The
Surety shall not be liable hereunder for
any refunds due under ticket contracts
made by the Principal for the supplying
of transportation and other services after
the termination of this bond as herein
provided, but such termination shall not
affect the liability of the Surety
hereunder for refunds arising from
ticket contracts made by the Principal
for the supplying of transportation and
other services prior to the date such
termination becomes effective.

The underwriting Surety will
promptly notify the Director, Bureau of
Certification and Licensing, Federal
Maritime Commission, Washington, DC
20573, of any claim(s) or disbursements
against this bond.

In witness whereof, the said Principal
and Surety have executed this
instrument on day of

, 20

PRINCIPAL
Name

By

(Signature and title)

Witness

SURETY
[SEAL]
Name

By

(Signature and title)

Witness

Only corporations or associations of
individual insurers may qualify to act as
surety, and they must establish to the
satisfaction of the Federal Maritime
Commission legal authority to assume
the obligations of surety and financial
ability to discharge them.

m 15. Revise Form FMC-133A to
Subpart A of Part 540 to read as follows:

FORM FMC-133A TO SUBPART A OF
PART 540

FORM FMC-133A
FEDERAL MARITIME COMMISSION

Guaranty in Respect of Liability for
Nonperformance, Section 3 of the Act

Guaranty No.

FMC Certificate No.

1. Whereas (Name
of applicant) (Hereinafter referred to as
the “Applicant”) is the Owner or
Charterer of the passenger Vessel(s)
specified in the annexed Schedule (“‘the
Vessels’”’), which are or may become
engaged in voyages to or from United
States ports, and the Applicant desires
to establish its financial responsibility
in accordance with section 3 of Pub. L.
89-777, 89th Congress, approved
November 6, 1966 (“‘the Act”) then,
provided that the Federal Maritime
Commission (“FMC”) shall have
accepted, as sufficient for that purpose,
the Applicant’s application, supported
by this Guaranty, and provided that
FMC shall issue to the Applicant a
Certificate (Performance) (“Certificate”),
the undersigned Guarantor hereby
guarantees to discharge the Applicant’s
legal liability to indemnify the
passengers of the Vessels for
nonperformance of transportation
within the meaning of section 3 of the
Act, in the event that such legal liability
has not been discharged by the
Applicant within 21 days after any such
passenger has obtained a final judgment
(after appeal, if any) against the
Applicant from a United States Federal
or State Court of competent jurisdiction,
or has become entitled to payment of a
specified sum by virtue of a compromise
settlement agreement made with the
Applicant, with the approval of the
Guarantor, whereby, upon payment of
the agreed sum, the Applicant is to be
fully, irrevocably and unconditionally
discharged from all further liability to
such passenger for such
nonperformance.

2. The Guarantor’s liability under this
Guaranty in respect to any passenger
shall not exceed the amount paid by
such passenger; and the aggregate
amount of the Guarantor’s liability
under this Guaranty shall not exceed

$

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
events giving rise to a cause of action
against the Applicant, in respect of any
of the Vessels, for nonperformance of
transportation within the meaning of
Section 3 of the Act, occurring after the
Certificate has been granted to the
Applicant, and before the expiration
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date of this Guaranty, which shall be the
earlier of the following dates:

(a) The date whereon the Certificate is
withdrawn, or for any reason becomes
invalid or ineffective; or

(b) The date 30 days after the date of
receipt by FMC of notice in writing
delivered by certified mail, courier
service or other electronic means such
as email and fax, that the Guarantor has
elected to terminate this Guaranty
except that: (i) If, on the date which
would otherwise have been the
expiration date under the foregoing
provisions (a) or (b) of this Clause 3, any
of the Vessels is on a voyage whereon
passengers have been embarked at a
United States port, then the expiration
date of this Guaranty shall, in respect of
such Vessel, be postponed to the date on
which the last passenger on such voyage
shall have finally disembarked; and (ii)
Such termination shall not affect the
liability of the Guarantor for refunds
arising from ticket contracts made by
the Applicant for the supplying of
transportation and other services prior
to the date such termination becomes
effective.

4. If, during the currency of this
Guaranty, the Applicant requests that a
vessel owned or operated by the
Applicant, and not specified in the
annexed Schedule, should become
subject to this Guaranty, and if the
Guarantor accedes to such request and
so notifies FMC in writing or other
electronic means such as email and fax,
then, provided that within 30 days of
receipt of such notice, FMC shall have
granted a Certificate, such Vessel shall
thereupon be deemed to be one of the
Vessels included in the said Schedule
and subject to this Guaranty.

5. The Guarantor hereby designates

, with offices at

, as the Guarantor’s legal
agent for service of process for the
purposes of the Rules of the Federal
Maritime Commission, subpart A of part
540 of title 46, Code of Federal
Regulations, issued under Section 3 of
Pub. L. 89-777 (80 Stat. 1357, 1358),
entitled ““Security for the Protection of
the Public.”

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)

By
(Signature and Title)

Schedule of Vessels Referred to in
Clause 1

Vessels Added to This Schedule in
Accordance With Clause 4

m 16. Revise Appendix A to Subpart A
of Part 540 to read as follows:

Appendix A to Subpart A of Part 540—
Example of Escrow Agreement for Use
Under 46 CFR 540.5(b)

ESCROW AGREEMENT

THIS ESCROW AGREEMENT, made as of
this  day of (month & year), by and between
(Customer), a corporation/company having a
place of business at (‘“Customer”’)

and
(Banking Institution name & address) a
banking corporation, having a place of
business at (“Escrow Agent”).

Witnesseth:

WHEREAS, Customer wishes to establish
an escrow account in order to provide for the
indemnification of passengers in the event of
non-performance of water transportation to
which such passengers would be entitled,
and to establish Customer’s financial
responsibility therefore; and

WHEREAS, Escrow Agent wishes to act as
Escrow Agent of the escrow account
established hereunder;

NOW, THEREFORE, in consideration of
the premises and covenants contained herein
and other good and valuable consideration,
the receipt and sufficiency of which is hereby
acknowledged, the parties hereto agree as
follows:

1. Customer has established on (month, &
year) (the “Commencement Date”’) an escrow
account with the Escrow Agent which escrow
account shall hereafter be governed by the
terms of this Agreement (the “Escrow
Account”). Escrow Agent shall maintain the
Escrow Account in its name, in its capacity
as Escrow Agent.

2. Customer will determine, as of the date
prior to the Commencement Date, the amount
of unearned passenger revenue, including
any funds to be transferred from any
predecessor Escrow Agent. Escrow Agent
shall have no duty to calculate the amount
of unearned passenger revenue. Unearned
Passenger Revenues are defined as that
passenger revenue received for water
transportation and all other accommodations,
services and facilities relating thereto not yet
performed. 46 C.F.R. 540.2(i).

3. Customer will deposit on the
Commencement Date into the Escrow
Account cash in an amount equal to the
amount of Unearned Passenger Revenue
determined under Paragraph 2 above plus a
cash amount (“the Fixed Amount”) equal to
(10 percent of the Customer’s highest
Unearned Passenger Revenue for the prior
two fiscal years. For periods on or after (year
of agreement (2009)), the Fixed Amount shall
be determined by the Commission on an
annual basis, in accordance with 46 CFR Part
540.

4. Customer acknowledges and agrees that
until such time as a cruise has been
completed and Customer has taken the
actions described herein, Customer shall not
be entitled, nor shall it have any interest in

any funds deposited with Escrow Agent to
the extent such funds represent Unearned
Passenger Revenue.

5. Customer may, at any time, deposit
additional funds consisting exclusively of
Unearned Passenger Revenue and the Fixed
Amount, into the Escrow Account and
Escrow Agent shall accept all such funds for
deposit and shall manage all such funds
pursuant to the terms of this Agreement.

6. After the establishment of the Escrow
Account, as provided in Paragraph 1,
Customer shall on a weekly basis on each
(identify day of week), or if Customer or
Escrow Agent is not open for business on
(identify day of week) then on the next
business day that Customer and Escrow
Agent are open for business recompute the
amount of Unearned Passenger Revenue as of
the close of business on the preceding
business day (hereinafter referred to as the
“Determination Date”’) and deliver a
Recomputation Certificate to Escrow Agent
on such date. In each such weekly
recomputation Customer shall calculate the
amount by which Unearned Passenger
Revenue has decreased due to (i) the
cancellation of reservations and the
corresponding refund of monies from
Customer to the persons or entities canceling
such reservations; (ii) the amount which
Customer has earned as revenue as a result
of any cancellation fee charged upon the
cancellation of any reservations; (iii) the
amount which Customer has earned due to
the completion of cruises; and (iv) the
amount by which Unearned Passenger
Revenue has increased due to receipts from
passengers for future water transportation
and all other accommodations, services and
facilities relating thereto and not yet
performed.

The amount of Unearned Passenger
Revenue as recomputed shall be compared
with the amount of Unearned Passenger
Revenue for the immediately preceding
period to determine whether there has been
a net increase or decrease in Unearned
Passenger Revenue. If the balance of the
Escrow Account as of the Determination Date
exceeds the sum of the amount of Unearned
Passenger Revenue, as recomputed, plus the
Fixed Amount then applicable, then Escrow
Agent shall make any excess funds in the
Escrow Account available to Customer. If the
balance in the Escrow Account as of the
Determination Date is less than the sum of
the amount of Unearned Passenger Revenue,
as recomputed, plus an amount equal to the
Fixed Amount, Customer shall deposit an
amount equal to such deficiency with the
Escrow Agent. Such deposit shall be made in
immediately available funds via wire transfer
or by direct transfer from the Customer’s U.S.
Bank checking account before the close of
business on the next business day following
the day on which the Recomputation
Certificate is received by Escrow Agent. The
Escrow Agent shall promptly notify the
Commission within two business days any
time a deposit required by a Recomputation
Certificate delivered to the Escrow Agent is
not timely made.

7. Customer shall furnish a Recomputation
Certificate, in substantially the form attached
hereto as Annex 1, to the Federal Maritime
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Commission (the “Commission”’) and to the
Escrow Agent setting forth the weekly
recomputation of Unearned Passenger
Revenue required by the terms of Paragraph
6 above. Customer shall mail or fax to the
Commission and deliver to the Escrow Agent
the required Recomputation Certificate before
the close of business on the business day on
which Customer recomputes the amount of
Unearned Passenger Revenue.
Notwithstanding any other provision herein
to the contrary, Escrow Agent shall not make
any funds available to Customer out of the
Escrow Account because of a decrease in the
amount of Unearned Passenger Revenue or
otherwise, until such time as Escrow Agent
receives the above described Recomputation
Certificate from Customer, which
Recomputation Certificate shall include the
Customer’s verification certification in the
form attached hereto as Annex 1. The copies
of each Recomputation Certificate to be
furnished to the Commission shall be mailed
to the Commission at the address provided in
Paragraph 25 herein. If copies are not mailed
to the Commission, faxed or emailed copies
shall be treated with the same legal effect as
if an original signature was furnished. No
repayment of the Fixed Amount may be
made except upon approval of the
Commission.

Within fifteen (15) days after the end of
each calendar month, Escrow Agent shall
provide to Customer and to the Commission
at the addresses provided in Paragraph 25
below, a comprehensive statement of the
Escrow Account. Such statement shall
provide a list of assets in the Escrow
Account, the balance thereof as of the
beginning and end of the month together
with the original cost and current market
value thereof, and shall detail all transactions
that took place with respect to the assets and
investments in the Escrow Account during
the preceding month.

8. At the end of each quarter of Customer’s
fiscal year, Customer shall cause the
independent auditors then acting for it to
conduct an examination in accordance with
generally accepted auditing standards with
respect to the weekly Recomputation
Certificates furnished by Customer of the
Unearned Passenger Revenues and the
amounts to be deposited in the Escrow
Account and to express their opinion within
forty-five (45) days after the end of such
quarter as to whether the calculations at the
end of each fiscal quarter are in accordance
with the provisions of Paragraph 6 of this
Agreement. The determination of Unearned
Passenger Revenue of such independent
auditors shall have control over any
computation of Unearned Passenger Revenue
by Customer in the event of any difference
between such determinations. To the extent
that the actual amount of the Escrow Account
is less than the amount determined by such
independent auditors to be required to be on
deposit in the Escrow Account, Customer
shall immediately deposit an amount of cash
into the Escrow Account sufficient to cause
the balance of the Escrow Account to equal
the amount determined to be so required.
Such deposit shall be completed no later
than the business day after receipt by the
Escrow Agent of the auditor’s opinion
containing the amount of such deficiency.

The opinion of such independent auditors
shall be furnished by such auditors directly
to Customer, to the Commission and to the
Escrow Agent at their addresses contained in
this Agreement. In the event that a required
deposit to the Escrow Agent is not made
within one Business Day after receipt of an
auditor’s report or a Recomputation
Certificate, Escrow Agent shall send
notification to the Commission within the
next two Business Days.

9. Escrow Agent shall invest the funds in
the Escrow Account in Qualified Investments
as directed by Customer in its sole and
absolute discretion. “Qualified Investments”
means, to the extent permitted by applicable
law:

(a) Government obligations or obligations
of any agency or instrumentality of the
United States of America;

(b) Commercial paper issued by a United
States company rated in the two highest
numerical “A” categories (without regard to
further gradation or refinement of such rating
category) by Standard & Poor’s Corporation,
or in the two highest numerical “Prime”
categories (without regard to further
gradation or refinement of such rating) by
Moody’s Investor Services, Inc.;

(c) Certificates of deposit and money
market accounts issued by any United States
bank, savings institution or trust company,
including the Escrow Agent, and time
deposits of any bank, savings institution or
trust company, including the Escrow Agent,
which are fully insured by the Federal
Deposit Insurance Corporation;

(d) Corporate bonds or obligations which
are rated by Standard & Poor’s Corporation or
Moody’s Investors Service, Inc. in one of
their three highest rating categories (without
regard to any gradation or refinement of such
rating category by a numerical or other
modifier); and

(e) Money market funds registered under
the Federal Investment Company Act of
1940, as amended, and whose shares are
registered under the Securities Act of 1933,
as amended, and whose shares are rated
“AAA”, “AA+” or “AA” by Standard &
Poor’s Corporation.

10. All interest and other profits earned on
the amounts placed in the Escrow Account
shall be credited to Escrow Account.

11. This Agreement has been entered into
by the parties hereto, and the Escrow
Account has been established hereunder by
Customer, to establish the financial
responsibility of Customer as the owner,
operator or charterer of the passenger
vessel(s) (see Exhibit A), in accordance with
Section 3 of Public Law 89-777, 89th
Congress, approved November 6, 1966 (the
“Act”). The Escrow Account shall be held by
Escrow Agent in accordance with the terms
hereof, to be utilized to discharge Customer’s
legal liability to indemnify the passengers of
the named vessel(s) for non-performance of
transportation within the meaning of
Paragraph 3 of the Act. The Escrow Agent
shall make indemnification payments
pursuant to written instructions from
Customer, on which the Escrow Agent may
rely, or in the event that such legal liability
has not been discharged by Customer within
twenty-one (21) days after any such

passenger has obtained a final judgment
(after appeal, if any) against Customer from

a United States Federal or State Court of
competent jurisdiction the Escrow Agent is
authorized to pay funds out of the Escrow
Account, after such twenty-one day period,
in accordance with and pursuant to the terms
of an appropriate order of a court of
competent jurisdiction on receipt of a
certified copy of such order.

As further security for Customer’s
obligation to provide water transportation to
passengers holding tickets for transportation
on the passenger vessel(s) (see Exhibit A)
Customer will pledge to each passenger who
has made full or partial payment for future
passage on the named vessel(s) an interest in
the Escrow Account equal to such payment.
Escrow Agent is hereby notified of and
acknowledges such pledges. Customers’
instructions to Escrow Agent to release funds
from the Escrow Account as described in this
Agreement shall constitute a certification by
Customer of the release of pledge with
respect to such funds due to completed,
canceled or terminated cruises. Furthermore,
Escrow Agent agrees to hold funds in the
Escrow Account until directed by Customer
or a court order to release such funds as
described in this Agreement. Escrow Agent
shall accept instructions only from Customer,
acting on its own behalf or as agent for its
passengers, and shall not have any
obligations at any time to act pursuant to
instructions of Customer’s passengers or any
other third parties except as expressly
described herein. Escrow Agent hereby
waives any right of offset to which it is or
may become entitled with regard to the funds
on deposit in the Escrow Account which
constitute Unearned Passenger Revenue.

12. Customer agrees to provide to the
Escrow Agent all information necessary to
facilitate the administration of this
Agreement and the Escrow Agent may rely
upon any information so provided.

13. Customer hereby warrants and
represents that it is a corporation in good
standing in its State of organization and that
is qualified to do business in the State of .
Customer further warrants and represents
that (i) it possesses full power and authority
to enter into this Agreement and fulfill its
obligations hereunder and (ii) that the
execution, delivery and performance of this
Agreement have been authorized and
approved by all required corporate actions.

14. Escrow Agent hereby warrants and
represents that it is a national banking
association in good standing. Escrow Agent
further warrants and represents that (i) it has
full power and authority to enter into this
Agreement and fulfill its obligations
hereunder and (ii) that the execution,
delivery and performance of this Agreement
have been authorized and approved by all
required corporate actions.

15. This Agreement shall have a term of
one (1) year and shall be automatically
renewed for successive one (1) year terms
unless notice of intent not to renew is
delivered to the other party to this Agreement
and to the Commission at least 90 days prior
to the expiration of the current term of this
Agreement. Notice shall be given by certified
mail to the parties at the addresses provided
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in Paragraph 25 below. Notice shall be given
by certified mail to the Commission at the
address specified in this Agreement.

16. (a) Customer hereby agrees to
indemnify and hold harmless Escrow Agent
against any and all claims, losses, damages,
liabilities, cost and expenses, including
litigation, arising hereunder, which might be
imposed or incurred on Escrow Agent for any
acts or omissions of the Escrow Agent or
Customer, not caused by the negligence or
willful misconduct of the Escrow Agent. The
indemnification set forth herein shall survive
the resignation or removal of the Escrow
Agent and the termination of this agreement.

(b) In the event of any disagreement
between parties which result in adverse
claims with respect to funds on deposit with
Escrow Agent or the threat thereof, Escrow
Agent may refuse to comply with any
demands on it with respect thereto as long
as such disagreement shall continue and in
so refusing, Escrow Agent need not make any
payment and Escrow Agent shall not be or
become liable in any way to Customer or any
third party (whether for direct, incidental,
consequential damages or otherwise) for its
failure or refusal to comply with such
demands and it shall be entitled to continue
so to refrain from acting and so refuse to act
until such conflicting or adverse demands
shall finally terminate by mutual written
agreement acceptable to Escrow Agent or by
a final, non-appealable order of a court of
competent jurisdiction.

17. Escrow Agent shall be entitled to such
compensation for its services hereunder as
may be agreed upon from time to time by
Escrow Agent and Customer and which shall
initially be set forth in a separate letter
agreement between Escrow Agent and
Customer. This Agreement shall not become
effective until such letter agreement has been
executed by both parties hereto and
confirmed in writing to the Commission.

18. Customer may terminate this
Agreement and engage a successor escrow
agent, after giving at least 90 days written
termination notice to Escrow Agent prior to
terminating Escrow Agent if such successor
agent is a commercial bank whose passbook
accounts are insured by the Federal Deposit
Insurance Corporation and such successor
agrees to the terms of this agreement, or if
there is a new agreement then such
termination shall not be effective until the
new agreement is approved in writing by the
Commission. Upon giving the written notice
to Customer and the Commission, Escrow
Agent may terminate any and all duties and
obligations imposed on Escrow Agent by this
Agreement effective as of the date specified
in such notice, which date shall be at least
90 days after the date such notice is given.
All escrowed funds as of the termination date
specified in the notice shall be turned over
to the successor escrow agent, or if no
successor escrow agent has been named
within 90 days after the giving of such notice,
then all such escrowed funds for sailing
scheduled to commence after the specified
termination date shall be returned to the
person who paid such passage fares upon
written approval of the Commission. In the
event of any such termination where the
Escrow Agent shall be returning payments to

the passengers, then Escrow Agent shall
request from Customer a list of passenger
names, addresses, deposit/fare amounts and
other information needed to make refunds.
On receipt of such list, Escrow Agent shall
return all passage fares held in the Escrow
Account as of the date of termination
specified in the notice to the passengers,
excepting only amounts Customer is entitled
to receive pursuant to the terms of this
Agreement for cruises completed through the
termination date specified in the notice, and
all interest which shall be paid to Customer.

In the event of termination of this
Agreement and if alternative evidence of
financial responsibility has been accepted by
the Commission and written evidence
satisfactory to Escrow Agent of the
Commission’s acceptance is presented to
Escrow Agent, then Escrow Agent shall
release to Customer all passage fares held in
the Escrow Account as of the date of
termination specified in the notice. In the
event of any such termination where written
evidence satisfactory to Escrow Agent of the
Commission’s acceptance has not been
presented to Escrow Agent, then Escrow
Agent shall request from Customer a list of
passenger names, addresses, deposit/fare
amounts and other information needed to
make refunds. On receipt of such list, Escrow
Agent shall return all passage fares held in
the Escrow Account as of the date of
termination specified in the notice to the
passengers, excepting only amounts
Customer is entitled to receive pursuant to
the terms of this Agreement for cruises
completed through the termination date
specified in the notice, and all interest which
shall be paid to Customer. Upon termination,
Customer shall pay all costs and fees
previously earned or incurred by Escrow
Agent through the termination date.

19. Neither Customer nor Escrow Agent
shall have the right to sell, pledge,
hypothecate, assign, transfer or encumber
funds or assets in the Escrow Account except
in accordance with the terms of this
Agreement.

20. This Agreement is for the benefit of the
parties hereto and, accordingly, each and
every provision hereof shall be enforceable
by any or each or both of them. Additionally,
this Agreement shall be enforceable by the
Commission. However, this Agreement shall
not be enforceable by any other party, person
or entity whatsoever.

21. (a) No amendments, modifications or
other change in the terms of this Agreement
shall be effective for any purpose whatsoever
unless agreed upon in writing by Escrow
Agent and Customer and approved in writing
by the Commission.

(b) No party hereto may assign its rights or
obligations hereunder without the prior
written consent of the other, and unless
approved in writing by the Commission. The
merger of Customer with another entity or
the transfer of a controlling interest in the
stock of Customer shall constitute an
assignment hereunder for which prior
written approval of the Commission is
required, which approval shall not be
unreasonably withheld.

22. The foregoing provisions shall be
binding upon undersigned, their assigns,
successors and personal representative.

23. The Commission shall have the right to
inspect the books and records of the Escrow
Agent and those of Customer as related to the
Escrow Account. In addition, the
Commission shall have the right to seek
copies of annual audited financial statements
and other financial related information.

24. All investments, securities and assets
maintained under the Escrow Agreement will
be physically located in the United States.

25. Notices relating to this Agreement shall
be sent to Customer at (address) and to
Escrow Agent at (address) or to such other
address as any party hereto may hereafter
designate in writing. Any communication
sent to the Commission or its successor
organization shall be sent to the following
address: Bureau of Certification and
Licensing, Federal Maritime Commission,
800 North Capitol NW., Washington, DC
20573-0001.

26. This agreement may be executed in any
number of counterparts, each of which shall
be deemed to be an original and all of which
when taken together shall constitute one and
the same instrument.

27. This Agreement is made and delivered
in, and shall be construed in accordance with
the laws of the State of without
regard to the choice of law rules.

IN WITNESS WHEREOF, the undersigned
have each caused this Agreement to be
executed on their behalf as of the date first
above written.

By:

Title:
By:

Title:

EXHIBIT A

ESCROW AGREEMENT, dated by
and between (Customer) and (Escrow Agent).

Passenger Vessels Owned or Chartered
ANNEX 1

RECOMPUTATION CERTIFICATE

To: Federal Maritime Commission
And To: (“Bank”)

The undersigned, the Controller of

hereby furnishes this

Recomputation Certificate pursuant to the
terms of the Escrow Agreement dated
~ ,between the Customer and
(“Bank”). Terms herein shall have the same
definitions as those in such Escrow
Agreement and Federal Maritime
Commission regulations.

1. Unearned Passenger Revenue as of (“Date”’)
was: $

a. Additions to unearned Passenger Revenue
since such date were:

1. Passenger Receipts:  $

2. Other (Specify) $

3. Total Additions: $§

b. Reductions in Unearned Passenger
Revenue since such date were:

1. Completed Cruises: $

2. Refunds and Cancellations:

$

3. Other (Specify) $

4. Total Reductions: $

II. Unearned Passenger Revenue as of the
date of this Recomputation Certificate is:

$
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a. Excess Escrow Amount §$

I1I. Plus the Required Fixed Amount:

$

IV. Total Required in Escrow:

$

V. Current Balance in Escrow Account:

$

VI. Amount to be Deposited in Escrow
Account: $

VII. Amount of Escrow Account available to
Operator: $

VIIL I declare under penalty of perjury that
the above information is true and correct.
Dated:

(Signature)

Name: Title:

(Signature)

Name: Title:

By the Commission.
Karen V. Gregory,
Secretary.
[FR Doc. 2013—04417 Filed 2—26-13; 8:45 am|
BILLING CODE 6730-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 1206013412-2517-02]
RIN 0648-XC467

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2013
Accountability Measures for Gulf of
Mexico Commercial Greater Amberjack

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; accountability
measures.

SUMMARY: NMFS implements
accountability measures (AMs) for
commercial greater amberjack in the
Gulf of Mexico (Gulf) reef fish fishery
for the 2013 fishing year through this
temporary final rule. This rule reduces
the Gulf greater amberjack 2013
commercial annual catch target (ACT)
(equal to the commercial quota) to
338,157 1b (153,385 kg) and reduces the
2013 commercial annual catch limit
(ACL) to 410,157 1b (186,044 kg), based
on the 2012 commercial ACL overage.
These actions are necessary to reduce
overfishing of the Gulf greater amberjack
resource.

DATES: This rule is effective February
27, 2013, through December 31, 2013.
ADDRESSES: Electronic copies of
Amendment 35 to the Fishery
Management Plan for the Reef Fish

Resources of the Gulf (FMP), which
includes an environmental assessment,
an initial regulatory flexibility analysis,
and a regulatory impact review, may be
obtained from the Southeast Regional
Office Web site at http://
sero.nmfs.noaa.gov/sf/
GrouperSnapperandReefFish.htm.

FOR FURTHER INFORMATION CONTACT: Rich
Malinowski, telephone: 727—-824-5305,
or email: Rich.Malinowski@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the reef fish fishery of the Gulf,
which includes greater amberjack,
under the FMP. The Gulf of Mexico
Fishery Management Council (Council)
prepared the FMP and NMFS
implements the FMP under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. All
greater amberjack weights discussed in
this temporary rule are in round weight.

Background

The 2006 reauthorization of the
Magnuson-Stevens Act established new
requirements including ACLs and AMs
to end overfishing and prevent
overfishing from occurring. AMs are
management controls to prevent ACLs
from being exceeded, and correct or
mitigate overages of the ACL if they
occur. Section 303(a)(15) of the
Magnuson-Stevens Act mandates the
establishment of ACLs at a level such
that overfishing does not occur in the
fishery, including measures to ensure
accountability.

On November 13, 2012, NMFS
published a final rule for Amendment
35 (77 FR 67574). That final rule
established the Gulf greater amberjack
stock ACL equal to the greater
amberjack stock allowable biological
catch (ABC) at 1,780,000 1b (807,394 kg),
with the greater amberjack stock ACT at
1,539,000 b (698,079 kg) based on the
ACT Control Rule developed in the
Generic Annual Catch Limits/
Accountability Measures Amendment
(Generic ACL Amendment) (76 FR
82044, December 29, 2011).

Sector allocations were established in
Amendment 30A to the FMP (73 FR
38139, July 3, 2008) with 27 percent of
the ACL allocated to the commercial
sector and 73 percent of the ACL
allocated to the recreational sector.
Based on these allocations, the final rule
for Amendment 35 established a greater
amberjack commercial ACL of 481,000
Ib (218,178 kg) and the commercial ACT
(equivalent to the commercial quota) of
409,000 1b (185,519 kg). The commercial
ACT is set 15 percent below the ACL to
account for management uncertainty.

Accountability measures for Gulf
greater amberjack were also revised by
the final rule for Amendment 35. In
accordance with regulations at 50 CFR
622.49(a)(1)(i), when the commercial
ACT (commercial quota) is reached, or
projected to be reached, the Assistant
Administrator for Fisheries, NOAA,
(AA), will file a notification with the
Office of the Federal Register to close
the commercial sector for the remainder
of the fishing year. If despite such
closure, commercial landings exceed the
commercial ACL, then during the
following fishing year, both the
commercial ACT (commercial quota)
and the commercial ACL will be
reduced by the amount of the prior
year’s commercial ACL overage.

Additionally, the final rule for
Amendment 35 established a
commercial trip limit for greater
amberjack of 2,000 1b (907 kg). This trip
limit is applicable until the commercial
ACT (commercial quota) is reached or
projected to be reached during a fishing
year and the commercial sector is
closed.

Management Measures Contained in
This Temporary Rule

In 2012, the commercial sector of
greater amberjack was closed on March
1, when the adjusted commercial quota
of 237,438 (107,700 kg), based on the
2011 quota overage, was determined to
be reached. Finalized 2012 commercial
landings data indicated the adjusted
2012 commercial quota of 237,438 1b
(107,700 kg) was exceeded by 29.8
percent, or 70,843 1b (32,134 kg).
Therefore, the reduced 2013 commercial
ACT (commercial quota) for Gulf greater
amberjack is 338,157 1b (153,385 kg)
(i.e., 409,000-1b (185,519-kg)
commercial ACT minus the overage of
70,843 1b (32,134 kg)). The reduced
2013 commercial ACL for Gulf greater
amberjack is 410,157 1b (186,044 kg)
(i.e., 481,000-1b [218,178-kg]
commercial ACL minus the overage of
70,843 1b (32,134 kg)].

The 2014 commercial ACT
(commercial quota) for greater
amberjack will return to 409,000 lb
(185,519 kg), as specified at 50 CFR
622.42(a)(1)(v), and the commercial ACL
for greater amberjack will return to
481,000 1b (218,178 kg), as specified in
50 CFR 622.49(a)(1)(i)(C), unless AMs
are implemented due to a commercial
ACL overage, or the Council takes
subsequent regulatory action to adjust
the commercial ACT (commercial quota)
and commercial ACL.
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Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of the Gulf greater
amberjack component of the Gulf reef
fish fishery and is consistent with the
Magnuson-Stevens Act, the FMP, and
other applicable laws.

The temporary rule has been
determined to be not significant for
purposes of Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive the requirements
to provide prior notice and opportunity
for public comment on this temporary

rule. Such procedures are unnecessary
because the AMs established by
Amendment 35 and located at 50 CFR
622.49(a)(1)(i) authorize the AA to file a
notification with the Office of the
Federal Register to reduce the
commercial ACT (commercial quota)
and commercial ACL the following
fishing year when the commercial ACL
is exceeded. The proposed rule for
Amendment 35 (77 FR 42476, July 19,
2012) that implemented these AMs was
already subject to notice and comment
and all that remains is to notify the
public of the 2013 commercial ACT
(commercial quota) and commercial
ACL for Gulf greater amberjack.
Additionally, prior notice and
opportunity for public comment would
be contrary to the public interest. Given
the ability of the commercial sector to
rapidly harvest fishery resources, there

is a need to immediately implement the
reduced commercial ACT (commercial
quota) and commercial ACL for the 2013
fishing year. Taking time to provide
prior notice and opportunity for public
comment creates a higher likelihood of
the reduced commercial ACT
(commercial quota) and commercial
ACL being exceeded.

For the aforementioned reasons, the
AA also finds good cause to waive the

30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: February 22, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-04598 Filed 2—26—13; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 340
[Docket No. APHIS-2006—-0124]
RIN 0579-AC08

Sharing Certain Business Information
Regarding the Introduction of
Genetically Engineered Organisms
With State and Tribal Government
Agencies

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
our regulations regarding genetically
engineered organisms regulated by the
United States Department of Agriculture
by adding provisions for sharing certain
business information with State and
Tribal government agencies. The
proposed provisions would govern the
sharing of certain information contained
in permit applications and notifications
for importations, interstate movements,
or releases into the environment of
regulated articles. The procedures
would allow the Animal and Plant
Health Inspection Service (APHIS) to
share certain business information with
State and Tribal governments without
impairing our ability to protect
confidential business information from
disclosure. APHIS currently withholds
such information when it shares
applications with non-Federal
Government agencies. This action
would improve our collaborative and
cooperative efforts with State and Tribal
governments as well as improve the
effectiveness of our notification and
permitting procedures as APHIS
continues to regulate certain genetically
engineered organisms.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2006-0124-
0001.

o Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2006-0124, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail,D=APHIS-2006-0124 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Chessa Huff-Woodard, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 146, Riverdale, MD 20737—
1236; (301) 851-3943.

SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) regulates the
introduction (importation, interstate
movement, or release into the
environment) of organisms altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests under
7 CFR part 340, “Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is Reason to Believe Are Plant Pests”
(referred to below as the regulations or
as part 340). The regulations refer to
such genetically engineered (GE)
organisms and products as “‘regulated
articles.” The purpose of the regulations
is to prevent the dissemination of plant
pests.

With certain limited exceptions, the
regulations prohibit the introduction
(importation, interstate movement, or
release into the environment) of any
regulated article unless APHIS has
issued a permit for the introduction in
accordance with § 340.4, or unless
APHIS has been notified in accordance
with § 340.3 for certain GE plants that
meet specified eligibility requirements

and performance standards. Before
APHIS authorizes the introduction,
APHIS makes a determination on
whether the actions under notification
or permit are likely to result in the risk
of introduction of a plant pest. In order
to make that determination, APHIS
requires applicants to provide essential
information, some of which is
designated by the applicant as
confidential business information (CBI).

As provided in §§ 340.3 and 340.4,
APHIS shares notifications and
applications for permits for
introductions, minus any information
designated as confidential business
information identified by the submitter,
with State regulatory officials in the
States of introduction. We now propose
to share certain business information
with State and Tribal regulatory
officials. APHIS proposes to share
certain business information only with
those specific State or Tribal agencies
that have legal jurisdiction over
genetically engineered agricultural
crops and/or products. No other State or
Tribal agencies would have any access
to the shared CBI. This information
sharing would allow APHIS to share
issues of concern with the officials of
the State where the introduction is
planned and would also enable the
States to better review and comment on
notifications and permits and provide
information, advice, and
recommendations to APHIS. APHIS
would also share certain business
information in notifications and
applications for permits with Tribal
government officials when
introductions of regulated articles are
proposed for Tribal lands.

Permit applications, notifications, and
other information submitted to APHIS
under the regulations frequently contain
business information designated by the
submitter to be confidential in nature
and marked as such on the submission.
CBI is protected from mandatory public
disclosure under the Freedom of
Information Act (FOIA), exemption 4 (5
U.S.C. 552(b)(4)). Exemption 4 covers
two broad categories of information in
Federal agency records: (1) Trade secret
information and (2) information that is
commercial or financial, obtained from
a person and privileged or confidential.
It has been APHIS policy ? not to release

1See 50 FR 38561-38563, “Policy Statement on
the Protection of Privileged or Confidential
Business Information” in the Federal Register


http://www.regulations.gov/#!documentDetail;D=APHIS-2006-0124-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2006-0124-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2006-0124-0001
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designated CBI to State or Tribal
government officials. The APHIS FOIA
Office oversees any information release
requested under FOIA.

APHIS’ notification and permit
procedures require that if an applicant
claims submitted information to be CBI,
that information must be clearly
designated as such. In accordance with
the regulations and guidance
documents,? persons submitting either
notifications or permit applications by
mail who believe their submission
contains CBI must submit two copies,
one with all CBI material clearly marked
and another with all CBI material
deleted. For submissions by means of
ePermits, the applicant encloses CBI
material within brackets and
appropriate versions are automatically
generated for State distribution with the
designated CBI deleted. APHIS may
review the designated CBI material and
may propose that the applicant make
changes to the designated CBI material
if APHIS determines that some of the
designated CBI material is in fact not
CBI material and should not be
designated as CBI.

Currently, APHIS shares only “CBI-
deleted” copies of notification or permit
submissions with appropriate State or
Tribal regulatory officials. State and
Tribal officials may provide comments
on the applications sent them, but are
not required to do so.

Historically, applicants have claimed
a wide range of information that they
have to submit to APHIS as being CBI.
For example, applicants have claimed
the exact location of an introduction
(facility address or GPS coordinates for
an environmental release) as CBI.
Applicants have also claimed
confidentiality for genes, the gene
donor, production details, and
particular details about phenotype of
the regulated article. Permit
applications generally have more
material designated as CBI than do
notifications because permit
applications have more detailed
descriptions of the phenotype of the
regulated article (described in
§340.4(b)(5)) than do notifications
(described in § 340.3(d)(2)). Permit
applications also contain a description
of the methods for confinement of the
regulated article during the

September 23, 1985. The instructions for submitting
designated CBI consistent with this policy are
found in the BRS document titled “USDA-APHIS
Biotechnology Regulatory Services User’s Guide”
(version 2/5/2008, on pp. 8—11). This information
may be viewed on the Internet at hitp://www.aphis.
usda.gov/brs/pdf/Doc_Prep Guidance.pdf or
obtained from the person listed under FOR FURTHER
INFORMATION CONTACT.

27 CFR 340.4(a) and “USDA-APHIS
Biotechnology Regulatory Services User’s Guide.”

introduction. Other material often
claimed as CBI in permit applications
specifically for release into the
environment includes the purpose of
the environmental release, descriptions
of the release, proposed procedures and
confinement methods, and other
safeguards and mitigation measures to
prevent dissemination or persistence
following the environmental release.

Currently, if a State or Tribal official
desires to see information from
notification or permit applications,
acknowledged notifications, or issued
permits and that information has been
designated as CBI by the applicant, the
official would need to contact the
applicant for the information. However,
APHIS has not always withheld
designated CBI from State or Tribal
regulatory officials. Around 1988,
APHIS began sharing certain business
information designated by submitters as
CBI with State authorities if the State’s
attorney general submitted a letter to
APHIS agreeing to protect the
confidentiality of the information to be
shared. Only a few States were
authorized to receive designated CBI
from APHIS using this mechanism. In
2001, this policy was discontinued
because of concerns that sharing
designated CBI with States could be
deemed to constitute a waiver of the
applicable exemption from disclosure
under FOIA. During the period when we
shared designated CBI with the States,
the only shared records were paper
documents, and there were no reports
that a State’s process to protect
designated CBI shared with them by
APHIS had failed, or that any such
business information had been released
to unauthorized persons.

On June 7, 2004, APHIS convened a
meeting with the National Association
of State Directors of Agriculture
(NASDA). One of the main purposes of
the meeting was to evaluate the quality
of interactions between APHIS and State
governments, especially with respect to
biotechnology issues. At that meeting,
State officials expressed the view that
cooperation and collaboration between
APHIS and the States in regulatory
activities for agricultural biotechnology
may not be as effective as possible
because information withheld as CBI
from notification and permit
applications often appeared to be
important to the State’s review. State
officials expressed concern about the
adequacy of reviews conducted when
important information was not available
to them.

The discussions regarding sharing of
designated CBI information initiated at
the 2004 NASDA meeting have
continued over time, along with

discussions covering a range of
regulatory activities and compliance
and enforcement issues arising within
agricultural biotechnology. These
discussions focused on methods of
sharing designated CBI with the States
that would be consistent with the ability
of the States to prevent disclosure under
State FOIA laws and other applicable
disclosure statutes or policies of the
States. As a result of these discussions,
APHIS has developed this proposed rule
to allow the sharing of certain business
information desired by State and Tribal
government authorities.

Purpose and Effects of the Proposed
Rule

This proposed rule would establish a
mechanism for APHIS to share certain
information designated as CBI with
State and Tribal government agencies.
This sharing would provide benefits to
APHIS, and to the States and Tribal
governments, and strengthen the
relationship between the Federal and
other governments. For APHIS, a
provision to share certain business
information will benefit compliance
activities, improve the efficiency of the
permit and notification processes, and
facilitate inspections by State regulators
under the supervision of APHIS. For the
State and Tribal governments, the
proposed changes would enhance
participation in the assessment process
and encourage these entities to be more
fully informed and involved. The
proposed sharing of certain business
information would be accomplished
without compromising the protection
afforded CBI under FOIA’s Exemption 4.

Benefits to APHIS’ Emergency Response
Activities

Sharing certain business information
with State and Tribal governments
would support better contingency
planning and disaster responses. In the
event of a local emergency, such as a
hurricane, tornado, or flooding, there
may be a need to assess and potentially
remediate locations where regulated
articles were present as part of an
environmental release or were in a
containment facility that became
damaged. In these events, State and
Tribal government officials in proximity
to the area of concern may be better
prepared to respond to this situation if
they already have knowledge of the
regulated article, the location of the site,
and the identities of the personnel
responsible for the site. Because such
business information is often designated
as GBI, and if APHIS could not share
certain CBI with the appropriate State
and Tribal authorities, participation of
the State or Tribes may be hampered,


http://www.aphis.usda.gov/brs/pdf/Doc_Prep_Guidance.pdf
http://www.aphis.usda.gov/brs/pdf/Doc_Prep_Guidance.pdf
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making appropriate remedial action
more difficult and a timely response less
likely.

Improved Efficiency of Permits and
Notification Process

The ability to share CBI would aid
APHIS and State and Tribal
governments by improving the
efficiency of the notification and
permitting processes. The proposed
sharing of certain business information
would help avoid the delays that
frequently occur in the current APHIS
permitting and notification process.
These delays may occur when a State or
Tribal government decides it must ask
the developer of the regulated article for
business information about a proposed
introduction of the regulated article.
The business information requested is
often part of the CBI information the
developer submitted in its application
to APHIS, but deleted when the
application was forwarded to the State
or Tribal government. From previous
experience, APHIS understands that
such requests by State agencies or Tribal
officials for certain business information
from applicants can sometimes be
lengthy processes. Because the
applicant may not have a routine
procedure to respond to a State or Tribal
agency, requests for information may
not be processed in a timely manner by
the applicant.

State and Tribal Participation in the
Assessment and Permitting Process

Under this proposed rule, only the
appropriate State and Tribal agencies
would be able to review the conditions
assigned by APHIS for introduction of a
regulated article and also to confer with
APHIS on any additional issues related
to a permit or notification. For example,
feedback provided by State and Tribal
agencies about the site of an
environmental release or nearby areas
may help APHIS to further review
assigned confinement conditions. The
goal of these conditions is to prevent
possible unauthorized dissemination of
plant pests. State and Tribal agencies
may wish to discuss with APHIS any
information regarding activities,
commerce, and traffic in the area of an
environmental release. Such local
information may further inform APHIS
about appropriate confinement
conditions for an environmental release,
ensure better compliance with the
conditions of the permit, or help the
applicant meet the performance
standards for notifications.

In some cases, a State or Tribal
regulatory official could assess citizen,
consumer, or grower concerns about
introductions at certain locations, and

then convey these issues to APHIS. In
these situations, APHIS would receive
valuable inputs from the State and
Tribal agencies that would be used to
confirm confinement protocols and
advise product developers. Yet other
activities might be facilitated by sharing
of certain business information about
the regulated crop and its planting
location. In other cases, by working
closely with State agencies or Tribal
nations in possession of authorized
shared CBI, APHIS may obtain certain
information about environmental
releases to assist in complying with
other Federal statutes, e.g., the
Endangered Species Act.

This proposal would improve Federal
transparency because the appropriate
State and Tribal government agencies
receiving certain business information
from APHIS would be better informed
about introductions within their
jurisdictions. Furthermore, when the
State or Tribal agencies have accurate
and detailed information about
introductions, they would be better
prepared to explain to their citizens the
proposed introduction of genetically
engineered organisms at publicly
undisclosed sites within their
jurisdiction. Consequently, the
proposed sharing could increase public
confidence in Federal, State and Tribal
oversight of introductions of regulated
articles.

Facilitating State Agency Inspections of
Release Sites

Recent APHIS experience has
demonstrated the value of sharing
certain business information with States
and Tribal governments. In 2005, APHIS
initiated an ongoing pilot inspection
project with some State plant regulatory
agencies. APHIS evaluated whether
State inspectors could supplement
APHIS officers by performing
inspections of environmental release
sites for regulated articles. For this pilot
project, State inspectors received the
same training as APHIS officers, and
then were to conduct inspections on
behalf of APHIS. In the course of this
pilot project, APHIS’ lack of authority to
share CBI with State cooperators
prevented full employment of State
inspectors to accomplish APHIS’
regulatory objectives. Because CBI-
deleted documents may not contain
certain business information crucial to
inspections, such as the contact
information for the applicant’s site
cooperator, or the exact location of the
environmental release, State inspectors
had to obtain this information from the
applicant. This extra step added time
and uncertainty to the necessary
inspections, which are scheduled to

correspond with the timing of certain
biological and business activities related
to the regulated article (pollination,
harvest, etc.). This step of requesting
information from the applicant may
cause unacceptable delays that
potentially interfere with timely
completion of inspections.

Balancing the Benefits of Information
Sharing and Confidentiality and Privacy
Interests

Overall, APHIS anticipates that this
new sharing activity for certain business
information would benefit APHIS’
compliance activities, enhance the
effectiveness and efficiency of the
permitting process, and allow the fullest
use of State-employed inspectors.
Increased participation by the States
and Tribal governments in the
permitting and notification processes
would allow them to engage APHIS in
mutually beneficial and constructive
collaborations. By informing these
governments about introductions into
their State or Tribal lands, the sharing
of certain business information will
initiate a new level of transparency for
APHIS with State and Tribal
government stakeholders and enhance
their ability to represent the interests of
the public they represent

Despite the benefits of this proposed
activity, APHIS is required to choose a
procedure that does not publicly
disclose CBI submitted by the applicant.
Except for the brief period 1988-2001,
APHIS’ communication with the States
and Tribal governments generally had
the same status as communication with
any member of the public. In
accordance with 5 U.S.C. 552(a)(3)(A),
any record of the Agency that is
disclosed in an authorized manner to
any member of the public is available
for disclosure to all members of the
public.

There are times when public
disclosure of information would
undermine legitimate private rights and
governmental responsibilities. As
discussed above, FOIA Exemption 4 (5
U.S.C. 552(b)(4)) states that disclosure
requirements do not apply to “trade
secrets and commercial or financial
information obtained from a person and
privileged or confidential.” This
exemption applies to all notification
and permit information that applicants
designate as CBI and that APHIS accepts
and treats as CBI as required by
applicable Federal laws. Another FOIA
exemption that is applicable to some or
all of this material is Exemption 5 (5
U.S.C. 552(b)(5)), “inter-agency or intra-
agency memorandums or letters which
would not be available by law to a party
other than an agency in litigation with
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the agency.” To the extent that
applicant designated CBI is contained in
APHIS inter-agency or intra-agency
memorandums or letters, APHIS will
review such documents to determine if
such CBI material should be withheld
pursuant to the applicable Federal laws.
Exemption 6 (5 U.S.C. 552(b)(6)),
“personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy,” would
also apply in some cases where the
disclosed information would, for
example, lead to the identity of the
landowner or leaseholder where the
field test was being conducted.

Our proposed provisions for the
sharing of certain business information
would include a statement that the
appropriate State and Tribal agencies
receiving the shared information are not
members of the public for purposes of
disclosure of designated CBI submitted
to APHIS by notification or permit
applicants as required by part 340.
Accordingly, disclosure of the
authorized information by APHIS to the
State or Tribal government would not
constitute a waiver of any FOIA
exemption protection.

Mechanisms for Safeguarding Shared
Information

APHIS proposes to establish a new
§340.10 that would contain
requirements for safeguarding shared
business information and would also
describe what types of CBI could be
shared with States and Tribal
governments. We propose that if any of
this information is to be retained by the
State or Tribal governments, only paper
copies would be authorized for
retention. Currently, APHIS is
examining various electronic options to
share certain business information, but
a method for doing so has not been
selected. We considered allowing
regulators in authorized States and
Tribal governments to share certain
business information that was
downloaded to a secure APHIS server,
and then granting access to the
authorized government entities.
However, providing a new and separate
secure system was not likely to be
economically viable for APHIS.
Although secured access to electronic
records containing certain business
information is not possible at this time,
APHIS will continue to explore the
possibility of sharing this information
with authorized State or Tribal
government officials by this means in
the future. If APHIS finds an electronic
means to share certain business
information with these agencies, APHIS
will deploy a system that conforms to

all appropriate Federal cyber security
requirements and ensures the
confidentiality and integrity of the CBI
data. Also, as part of the
implementation plan for this rule,
APHIS will survey State and Tribal
government agencies 6 and 12 months
after initiating that system to determine
whether the electronic means of sharing
CBI meets the needs of the appropriate
State and Tribal regulatory officials.

The Administrator may authorize
sharing of information under proposed
§340.10 provided that five conditions
are met by the appropriate State or
Tribal government authority desiring
the shared information, as stated in a
written agreement between the State or
Tribal governments and APHIS.
Proposed § 340.10 (a)(1) would require
the State or Tribal government officials
to state their authority to protect from
public disclosure permit and
compliance information that has been
designated CBI in the written
agreement. Based on our preliminary
review of State authorities, APHIS
realizes that only some States have the
legal authority to protect the specified
types of business information from
public disclosures. For example, the
four States currently participating in the
APHIS pilot program in 2009—
Arkansas, Florida, Kansas, and North
Carolina—were able to provide letters
indicating that shared confidential
business information could be protected
if disclosed to State inspectors by the
applicant. However, we particularly
invite comments on whether limits to
statutory authority in any State would
preclude its participation in the
proposed information sharing program.

Proposed § 340.10(a)(2) would require
the State or Tribal government to have
in place suitable procedures to ensure
the security of the shared confidential
business information and to specify and
restrict which specific State or Tribal
agency or agencies and their respective
officials are allowed access to it. These
officials would be required to complete
the same annual “Confidential Business
Information and Records Management”
training that APHIS requires of
employees handling CBI. State and
Tribal procedures would have to be
equivalent to those currently used by
APHIS, which are specified in APHIS’
“Policy Statement on the Protection of
Privileged or Confidential Business
Information” cited above. At this time,
APHIS would not allow State or Tribal
agencies to store in electronic form or
otherwise create any records of any CBI
received from APHIS. Nevertheless,
APHIS is exploring and seeking input
on sharing certain business information
with State and Tribal government

agencies by electronic means. This issue
is discussed further in the first
paragraph of this section above.

The goal of these security measures
would be to safeguard documents
containing information disclosed under
the proposed provisions, i.e., to account
for the location of documents at all
times, control access to documents, and
provide for secure transmittal,
destruction, or return of documents to
APHIS. If State or Tribal agencies
employ methods equivalent to those
used by APHIS, we are confident that
they can review this information while
effectively maintaining document
security. Adaptations of these
procedures that achieve an equivalent
effect would be specified in the required
written agreement between APHIS and
a State or Tribal government agency.

Proposed § 340.10(a)(3) would require
a commitment in the written agreement
between APHIS and the State or Tribal
government not to disclose CBI without
the written permission of the submitter
or written confirmation from APHIS that
the information is no longer considered
CBI as determined by APHIS pursuant
to the applicable Federal laws. Proposed
§ 340.10(a)(4) would require a
commitment in the written agreement
by the State or Tribal government that
all persons authorized to have access to
CBI provided by APHIS will be trained
by the State or Tribal authority on how
to maintain the security of the shared
CBI before having access to it. APHIS
would provide the content of the
required training.

This training requirement would also
apply to situations where a State or
Tribal authority needs to share certain
business information with State or
Tribal employees who are not regulatory
officials (such as faculty of State
universities) and APHIS agrees to allow
the non-regulatory State or Tribal
employees access to the shared CBI.
Such persons would need training to
protect this information from disclosure
and in these cases, the parties would
need to establish additional safeguards
within the written agreement before
those non-regulatory State or Tribal
employees were allowed access to the
shared CBI. For example, the State or
Tribal authority would have to agree to
appoint regulatory officials to oversee
confidentiality rules and responsibilities
for safeguarding business information
shared with these other employees.

Each government agency entering into
a written agreement with APHIS to
receive certain business information
would be obligated under the terms of
the written agreement to safeguard the
entrusted information. If a State or
Tribal government intentionally or even
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unintentionally releases certain
authorized business information, APHIS
would make a determination of whether
or not to immediately void the written
agreement and revoke the agency’s
privilege to receive future authorized
information or whether to impose
appropriate corrective actions,
conditions, and/or requirements into the
written agreement for the agency. Also,
individuals who release protected
information may be subject to penalties
under applicable State or Tribal laws for
the protection of trade secrets and
confidential business information.

The final provision for the written
agreement, proposed § 340.10(a)(5),
would require inclusion of other needed
terms agreed to by APHIS and the State
or Tribal government regarding the
shared information. This provision
could take into account and incorporate
administrative procedures or authorities
that are unique to a State or Tribe.

Description of Information To Be
Shared

Proposed § 340.10(b) describes the
types of CBI from notifications and
permit applications, acknowledged
notifications, or issued permits that
APHIS proposes to share with States
and Tribal governments. APHIS
developed these information categories
based on our experience working with
States and Tribes and our observations
of what types of information prevented
optimal cooperation from States or
Tribes in application review, inspection,
and other activities under the
regulations. APHIS also used responses
to a questionnaire developed and
distributed by NASDA that identified
information needs perceived by State
regulatory officials. Respondents
identified the following information as
useful during their State review:
Information about the regulated article
and its phenotype, the location and
contact information of any cooperators
for the introduction, activity dates
during the introduction (e.g., planting,
inoculation, harvest dates for
environmental releases), and protocols
used during the introduction.

When information sharing is
requested by the State or Tribal
government agency, APHIS proposes to
share:

¢ Information about the regulated
article(s) being used during the
introduction, including information in
the notification or permit application,
the acknowledged notification, or the
issued permit regarding the phenotypic
designation, and the phenotypic
description of anticipated expression of
the altered genetic material in the
regulated article compared to the

expression in the non-modified parental
organism;

e The location(s) of the introduction
identified by the applicant within the
territory of the State or Tribal nation of
the requester, including the cooperator’s
address; GPS coordinates corresponding
to multiple sites within the particular
State or Tribe; and the number of acres
for an environmental release;

e The dates of activity during the
environmental release, including
planting dates and termination dates for
the release;

e The methods of confinement as
they are approved by APHIS at the time
of application (for permits, APHIS
would share the mandatory and
supplemental conditions required by
APHIS and those cited in the permit
application; for notifications, APHIS
would provide design protocols for the
regulated articles); and

e The name and contact information
for the responsible person for the
introduction.

Related Changes in Part 340

The regulations in § 340.4(b) and (c)
currently state that when APHIS
determines that a permit application is
complete, we will submit to the State
department of agriculture of the State
where an introduction is planned a copy
of the initial review along with the
application marked “CBI Deleted” or
“No CBI” for State notification and
review. Because proposed § 340.10
would allow us to share CBI with the
appropriate State or Tribal officials, we
would amend § 340.4(b) and (c) to state
that when an application contains
designated CBI, the State or Tribal
government will be provided a “CBI
deleted” copy of the application unless
the disclosure of certain business
information to the State or Tribal
government has been authorized in
accordance with §340.10 and is
requested by the State or Tribal
government.

The current regulations identify the
procedures for a permit applicant to
identify and mark CBI information in
§ 340.4(a). CBI information submitted in
notification applications is identified
and marked exactly the same way as
such information is marked and
identified in permit applications.
However, APHIS neglected to include
parallel language in the notifications
section at the time the notifications
procedure was added to part 340.
APHIS proposes to take this opportunity
to remedy that oversight by adding a
reference in § 340.3(d) for submission of
CBI in notifications. The section
“Procedural requirements for notifying
APHIS” will contain parallel language

to that in § 340.4(a) addressing CBI in
permit applications.

Executive Orders 12866 and 13563 and
Regulatory Flexibility Act

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and equity). Executive Order
13563 emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This
proposed rule has been determined to
be significant for the purposes of
Executive Order 12866 and, therefore,
has been reviewed by the Office of
Management and Budget.

APHIS has prepared an economic
analysis for this proposed rule, which is
set out below. The analysis provides a
cost-benefit analysis, as required by
Executive Order 12866, and an analysis
of the potential economic effects of this
proposed rule on small entities, as
required by the Regulatory Flexibility
Act.

This proposal would amend APHIS’
part 340 regulations regarding regulated
articles to add provisions concerning
the sharing of certain business
information but only with certain
officials of State and Tribal government
agencies. The proposed provisions
would create mechanisms for sharing
certain business information contained
in permit applications and notifications
that are submitted to APHIS under the
regulations, while continuing to allow
APHIS to protect the confidentiality of
the information.

Benefits

The benefits of the proposed rule
include improving the effectiveness and
efficiency of the notification and
permitting processes of part 340. At the
same time, the rule will enhance and
maintain the rigorous regulation of
regulated articles. Specifically, State
and Tribal government officials could
receive information from APHIS that
APHIS would withhold as CBI under
current procedures and that applicants
may choose not to disclose if requested
directly by States or Tribes. This would
allow those State and Tribal government
officials to provide more timely and
more pertinent information to APHIS
regarding site-specific issues related to
notifications or permits. Although
APHIS does not envision any
efficiencies gained from reduced paper
handling, efficiencies will derive from
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fewer days required for APHIS to await
State or Tribal responses to new permit
and notification applications. The
process and rationale for APHIS’
decisions regarding introductions (e.g.,
assignment of permit conditions for
specific environmental releases,
importations and interstate movements)
would be improved and would be more
transparent to State and Tribal
governments because they would also
have certain business information
APHIS used in its decisionmaking
process. In addition, new collaborations
with the States and Tribes on permit
issues would be beneficial to the
authorized State and Tribal authorities
as well as to APHIS. A current pilot
program that authorizes State inspectors
to review compliance information for
approved environmental release sites
would be facilitated by making available
information about regulated articles and
the respective environmental release
sites. Also, future compliance incidents
could be assessed and remediated under
APHIS direction by State employees, if
provided with appropriate information
about permits or notifications. By
facilitating these actions, APHIS’
effectiveness in the continuing and
evolving oversight of regulated articles
and their potential attainment of non-
regulated status would be enhanced.

Costs

There would be minimal costs to the
States and Tribes associated with
sharing certain business information
between these agencies and APHIS.
Costs would be the resources required to
draft and sign a written agreement, and
the resources it would take to share the
information, provide for the appropriate
training of those State or Tribal officials
that would have access to the CBI, and
provide the appropriate mechanisms for
safeguarding the shared CBI. State
agencies and Tribal officials not
currently equipped to handle CBI would
incur costs of updating or equipping
their facilities with secure filing
systems, provided that they entered into
a written agreement with APHIS.
Because only the storage of paper
documents would be authorized, not the
storage of electronic documents, no
computer security costs would be
incurred. There would be no cost to the
biotechnology industry as we expect the
required measures will protect sensitive
information. Costs to assess the business
information proposed for sharing by
APHIS are discretionary; if the
information is not requested, APHIS
would not provide it to the States and
Tribal governments.

The cost to APHIS would consist
mainly of salary for staff to implement

the procedures and to carry them out on
a continuing basis. This should entail
less than one full-time staff year during
implementation, and decrease later as
the procedures become routine for
APHIS, States, and Tribes. We expect
the benefits of sharing certain business
information with State and Tribal
agencies would outweigh the costs to
the Federal government. The proposed
rule would add transparency to the
APHIS review process, as State and
Tribal officials would have additional
information about introductions
conducted within their jurisdictions.
Also, State citizens and Tribal members
would have greater confidence in their
regulatory officials and their ability to
review permit and notification
applications, and APHIS would have an
additional means to strengthen its
regulatory effort through improved
process efficiency and effectiveness.

There are no unavoidable costs for
States and Tribes under either the
current application review process or
the CBI sharing provisions that would
be added by this proposed rule because
APHIS does not require States or Tribes
to reply to permit and notification
review information shared with them.
However, the States and Tribes involved
have indicated they value the
opportunity to do so. Frequently,
information provided to APHIS during
these reviews has allowed us to improve
permit conditions and reduce risks, or
to forestall operational or administrative
problems that might have arisen during
a permit period due to local conditions
that State or Tribal officials explained to
APHIS. Permit and notification review
also allows States to better plan their
logistics and workloads from year to
year. If CBI information is shared as
described in this proposal, States and
Tribes would know more about the
exact location of planned introductions,
the methods for confinement of the
regulated article, and other planned
safeguards and mitigation measures.
This would allow States to do better
advance planning of the activities and
movements of their inspectors who
inspect and monitor release sites in
accordance with a Memorandum of
Understanding with APHIS. It would
also allow them to be better prepared for
responses during emergency situations,
e.g., tornadoes or floods, because they
would know well in advance what
locations they might have to visit to
assess possible releases and what types
of confinement and mitigation systems
they will encounter at the sites.

Alternatives Considered

APHIS considered a ‘“no action”
alternative under which we would

continue to delete CBI information from
notification and permit applications,
and then share only the CBI-deleted
documents with States and Tribal
governments. This alternative would
avoid the implementation costs
identified for this proposal, but would
not accrue any of the benefits identified
for sharing certain business information.
The no action alternative could also
result in continuing costs to the Federal
government through reduced
effectiveness of the regulatory program.

APHIS also considered various
additional alternatives for how APHIS
could share business information with
the State or Tribal governments. These
alternatives are discussed in detail
above under the heading “Mechanisms
for Safeguarding Shared Information.”

In the selected alternative, APHIS
proposes to allow sharing of paper
documents by only certain States or
Tribal governments which are capable
of preventing disclosure of such paper
records to the public. These States or
Tribal governments must also be able to
comply with the requirements set forth
in the proposed rule.

Effects on Small Entities

APHIS has not identified any private
entities, large or small, that would be
affected by this proposed rule. APHIS
would share certain business
information from both large and small
entities with State agencies and Tribal
officials, as the written agreement
would provide. There would be no
direct economic effect on entities
submitting CBI. Some such entities
might accrue minor savings in time they
currently spend responding to State or
Tribes’ requests for information, if
States or Tribes instead obtain the
information through APHIS.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service determined
that this action would not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) No State or local laws or
regulations will be preempted by this
rule; (2) no retroactive effect will be
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given to this rule; and (3) administrative
proceedings will not be required before
parties may file suit in court challenging
this rule. State or Tribal agencies must
follow their respective State or Tribal
laws regarding disclosure of
information, and a State or Tribe with

a law that precludes it from signing a
written nondisclosure agreement with
APHIS in accordance with proposed

§ 340.10 would not be able to participate
in the business information sharing that
would be authorized by this proposed
rule.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this rule will not have substantial and
direct effects on Tribal governments and
will not have significant Tribal
implications.

National Environmental Policy Act

APHIS, in compliance with the
National Environmental Policy Act
(NEPA) of 1969, as amended (42 U.S.C.
4321 et seq.), categorically excluded the
proposed sharing of CBI with States and
Tribes consistent with the USDA
Departmental NEPA implementing
regulations specific to categorical
exclusions for the implementation of a
procedural policy (7 CFR 1b.3(1)).

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DG
20503. Please state that your comments
refer to Docket No. APHIS-2006-0124.
Please send a copy of your comments to:
(1) Docket No. APHIS—2006—0124,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

This proposed rule contains certain
information collection and
recordkeeping requirements that would
apply to regulatory officials of the States
that receive APHIS submissions of

notifications and permits for
importations, interstate movements, and
environmental releases that occur
within the State or Tribal lands. The
limited information presently shared
with the States is authorized under

§§ 340.3(e) and 340.4(b). The majority of
the proposed requirements would apply
to persons engaged in regulatory
activities of regulated articles in the
States or on Tribal Lands. The reporting
burden for these officials under the
proposed rule would be similar to the
burden under the current regulations,
except in those cases in which the State
or Tribe desired more information about
the details of introductions in the States
or Tribes beyond that which they have
historically been provided. Thus, all
additional information received would
be elective. The information is shared
because APHIS desires to have States
and Tribes better informed about
introductions that occur in the States or
Tribes, and because the States or Tribes
may be able to provide additional
assistance to APHIS in issuing the
permit or acknowledging the
notification. In some cases, the
additional information would be shared
with the State’s or Tribe’s inspectors
when they are working with APHIS to
conduct inspections, or when APHIS
requests a State or a Tribe’s assistance
to aid with compliance and mitigation
efforts. Major emergencies sometimes
threaten confinement of a regulated
article, and APHIS may require
assistance in these circumstances.

Under proposed §§ 340.3(d)(2)(vi) and
340.4(b) and (c), State or Tribe officials
would have available additional
information to complete their reviews of
APHIS notifications and permits.
However, responses to APHIS would
remain voluntary, as they are presently
under § 340.3(e). Additional reading,
assessment, and review writing may be
required if the official desires to provide
comments and information to APHIS on
the business information shared under
this proposed rule.

For those States or Tribes whose
statutes authorize keeping business
information confidential, and which
have signed agreements with APHIS to
protect the authorized data, additional
recordkeeping requirements would be
needed. As noted in the analysis of
costs, safeguarding the information
would require expenses of time and
resources to update or establish
approved systems to store certain
business information as well as training
the regulatory officials that would have
access to the CBI. Some States may
already have an approved mechanism
for storing this information, and no

additional burden would be imposed on
them.

One goal in proposing this rule is to
create an efficient and streamlined
system for information sharing with the
State and Tribal governments and to
ensure that the review process is
conducted in a timely and effective
manner. Permit applications for
environmental releases may take up to
120 days to assess and review before
APHIS decides to either issue or deny
a permit, while movements
(importations and interstate movements)
alone may take up to 60 days prior to
a decision. Notifications for
environmental releases may take up to
30 days to assess and review before
APHIS decides to either acknowledge or
deny the notification, movements,
importations, or interstate movements
under notifications may require 10 days
after application for an APHIS decision
regarding them. Certain business
information may be provided by APHIS
directly to the States or Tribal agencies
after a written agreement is in effect,
replacing the necessity that information
useful to the States or Tribal
governments be provided by the
applicant. Based on this sharing, the
States and Tribal governments would
review and provide comment to APHIS,
and APHIS could complete the review
process for permits and notifications in
a timely manner.

We are soliciting comments from the
public (as well as the affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 8 hours for each
written nondisclosure agreement signed
by a State or Tribal government official
and APHIS. Actual review by States and
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Tribal authorities of CBI documents
shared under the proposed rule is
estimated to average 2 hours per permit
and notification application. This is a
decrease from the current review
practice which can take up to 2 weeks
when a State representative must obtain
the business information directly from
the applicant.

Respondents: Approximately 49
States or Territories, including the
Northern Mariana Islands, Guam, Puerto
Rico, and the U.S. Virgin Islands, as
well as approximately 2 Tribes and 69
unique officials in these entities.

Estimated annual number of
responses per respondent: Only one in
the first year, then fewer. The written
nondisclosure agreement between
APHIS and the State or Tribal
government is the primary new
information collection imposed by this
rule. Such agreements would
presumably be signed in the first year of
implementation, and be revised or
renewed infrequently after that.
Responses by States to the specific,
individual permit applications or
notifications they review already occur,
and will continue to do so, and thus are
not a new information collection.

Estimated annual number of
responses: 51 or fewer written
agreements.

Estimated total annual burden on
respondents: 408 hours, declining over
time.

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 340

Administrative practice and
procedure, Biotechnology, Genetic
engineering, Imports, Packaging and
containers, Plant diseases and pests,
Transportation.

Accordingly, we propose to amend 7
CFR part 340 as follows:

PART 340—INTRODUCTION OF
ORGANISMS AND PRODUCTS
ALTERED OR PRODUCED THROUGH
GENETIC ENGINEERING WHICH ARE
PLANT PESTS OR WHICH THERE IS
REASON TO BELIEVE ARE PLANT
PESTS

m 1. The authority citation for part 340
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

m 2.In § 340.3, a new paragraph
(d)(2)(vi) is added to read as follows:

§340.3 Notification for the introduction of
certain regulated articles.5
* * * * *

(d) * % %

(2) * k%

(vi) If there are portions of the
notification deemed to contain trade
secret or confidential business
information (CBI), and if submitted
through ePermits, then all information
entered into the forms that is designated
CBI should be enclosed in brackets and
all subsequent copies will be
automatically labeled with appropriate
CBI notations. If submitted on paper,
two copies of the written notification
shall be submitted. On one copy, each
page of the application containing trade
secret or GBI should be marked “CBI
Copy.” In addition, those portions of the
notifications which are deemed “CBI”
shall be so designated. The second copy
shall have all such CBI deleted and shall
be marked on each page of the
application where CBI was deleted,
“CBI Deleted.” If a notification does not
contain CBI, then the first page of both
copies shall be marked “No CBI.” When
it is determined that a notification is
complete, APHIS shall submit to the
State department of agriculture of the
State or the appropriate Tribal official of
the Tribal land where the introduction
is planned a copy of the notification for
State or Tribal notification and review.
When the application contains certain
business information, the State or Tribal
government will be provided a CBI
deleted copy of the notification unless
the disclosure of certain business
information to the State or Tribal

5 APHIS may issue guidelines regarding scientific
procedures, practices, or protocols which it has
found acceptable in making various determinations
under the regulations. A person may follow an
APHIS guideline or follow different procedures,
practices, or protocols. When different procedures,
practices, or protocols are followed, a person may,
but is not required to, discuss the matter in advance
with APHIS to help ensure that the procedures,
practices, or protocols to be followed will be
acceptable to APHIS.

government has been authorized in
accordance with § 340.10.

* * * * *

m 3. Section 340.4 is amended as
follows:

a. In paragraph (b), introductory text,
by removing the sixth sentence and by
adding in its place two new sentences
to read as set forth below.

b. In paragraph (c), introductory text,
by removing the last sentence and by
adding in its place two new sentences
to read as set forth below.

§340.4 Permits for the introduction of a
regulated article.®
* * * * *

(b) * * * When it is determined that
an application is complete, APHIS shall
submit to the State department of
agriculture of the State or the
appropriate Tribal official of the Tribal
land where the release is planned a
copy of the initial review and a copy of
the application for State or Tribal
notification and review. When the
application contains confidential
business information (CBI), the State or
Tribal government will be provided a
CBI deleted copy of the application
unless the disclosure of certain business
information to the State or Tribal
government has been authorized in
accordance with §340.10. * * *

* * * * *

(c) * * * When it is determined that
an application is complete, APHIS shall
submit to the State department of
agriculture of the State of destination or
to the appropriate Tribal official of the
Tribal land of destination of the
regulated article a copy of the initial
review and a copy of the application for
State or Tribal notification and review.
When the application contains
confidential business information (CBI),
the State or Tribal government will be
provided a CBI deleted copy of the
application unless the disclosure of
certain business information to the State
has been authorized in accordance with
§ 340.10.

* * * * *

m 4. Anew § 340.10 is added to read as
follows:

§340.10 Communications with State and
Tribal government agencies.

The Administrator may authorize in
accordance with the provisions of this
section the disclosure of certain
business information (CBI) to State or
Tribal government agencies that has
been submitted to APHIS or
incorporated into Agency-prepared
records.

6 See footnote 5 in § 340.3.
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(a) Certain business information
submitted to APHIS in notifications and
applications for permits under this part
may be disclosed to State or Tribal
government agencies provided that the
State or Tribal government agency has
entered into a written agreement with
APHIS that includes:

(1) A statement establishing the
State’s or Tribe’s authority to protect
certain business information from
public disclosure;

(2) A statement by the State or Tribal
government agency that it has suitable
procedures in place to ensure the
security of the business information,
and the means to specify and restrict
their respective officials allowed access
to such information. Such procedures
must be equivalent to those specified in
APHIS’ policy 4 on the protection of
privileged or confidential business
information;

(3) A statement that the State or Tribal
government agency will not disclose
any business information provided by
APHIS without the written permission
of the submitter of the information or
written confirmation by APHIS that the
information no longer has confidential
status;

(4) A statement that all persons with
access to business information provided
by APHIS will be trained by the State or
Tribal authority on how to maintain the
security of the shared APHIS documents
before having access to the CBI;

(5) Any other terms as agreed to by
APHIS and the State or Tribal
government agency.

(b) The “certain business
information” that APHIS may authorize
to be shared under paragraph (a) of this
section may include information about
the regulated article, including details
about the phenotype as provided by the
applicant; the site(s) of the introduction
including provision of accurate details
of the location, acreage (for
environmental releases), and purpose of
the introduction if provided; dates of
activities, including proposed planting
and termination dates for the regulated
article, actual dates when available;
methods of confinement, including
design protocols if available, and

14 APHIS’ “Policy Statement on the Protection of
Privileged or Confidential Business Information”
may be viewed on the APHIS Web site at http://
www.aphis.usda.gov/animal health/vet biologics/
publications/pel 1 _2.pdf. The instructions for
submitting CBI consistent with this policy are
found in the BRS document titled “USDA-APHIS
Biotechnology Regulatory Services User’s
Guide” (version 2/5/2008) and information may be
viewed on the Internet at http://
www.aphis.usda.gov/brs/pdf/

Doc Prep Guidance.pdf or obtained from the
person listed under FOR FURTHER INFORMATION
CONTACT.

description of disposition if provided;
and site cooperator, including contact
information for the responsible person
or cooperator, depending upon what
information the applicant has provided
to APHIS. APHIS intends that the
disclosure of information will be for the
purpose of facilitating the State or Tribal
agency review. In addition, the
exchange of information may also be
made in certain emergency situations
with States or Tribal government
agencies to support better disaster
responses and maintain confinement of
regulated articles. Also, information
sharing will help facilitate participation
in the inspection and compliance
programs established between the States
and Tribes and APHIS under specific
agreements.

(c) Information APHIS discloses
under this section is not a disclosure of
information to the public. Disclosures
made under this section do not waive
any FOIA exemption protection.

Done in Washington, DG, this 20th day of
February 2013.

Rebecca Blue,

Deputy Under Secretary for Marketing and
Regulatory Programs.

[FR Doc. 2013—-04478 Filed 2—-26—-13; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Part 252
[Regulation YY; Docket No. 1438]
RIN 7100-AD-86

Enhanced Prudential Standards and
Early Remediation Requirements for
Foreign Banking Organizations and
Foreign Nonbank Financial Companies

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Proposed rule; extension of
comment period.

SUMMARY: On December 28, 2012, the
Board published in the Federal Register
a notice of proposed rulemaking to
implement the enhanced prudential
standards required to be established
under section 165 of the Dodd-Frank
Act and the early remediation
requirements established under section
166 of the Act for foreign banking
organizations and foreign nonbank
financial companies supervised by the
Board.

Due to the range and complexity of
the issues addressed in the rulemaking,
the Board has determined that an
extension of the public comment period
until April 30, 2013, is appropriate. This
action will allow interested persons

additional time to analyze the proposed
rules and prepare their comments.

DATES: The comment period for the
proposed rule published December 28,
2012 (77 FR 76628) is extended from
March 31, 2013 to April 30, 2013.

ADDRESSES: You may submit comments
by any of the methods identified in the
proposed rule.! Please submit your
comments using only one method.

FOR FURTHER INFORMATION CONTACT:
Molly E. Mahar, Adviser, (202) 973—
7360, Division of Banking Supervision
and Regulation; Ann Misback, Associate
General Counsel, (202) 452—-3788, or
Christine Graham, Senior Attorney,
(202) 452-3005, Legal Division.

SUPPLEMENTARY INFORMATION: On
December 28, 2012, the Board published
in the Federal Register a notice of
proposed rulemaking to implement the
enhanced prudential standards required
to be established under section 165 of
the Dodd-Frank Act and the early
remediation requirements established
under section 166 of the Act for foreign
banking organizations and foreign
nonbank financial companies
supervised by the Board. The enhanced
prudential standards include risk-based
capital and leverage requirements,
liquidity standards, risk management
and risk committee requirements,
single-counterparty credit limits, and
stress test requirements, and a debt-to-
equity limit for companies that the
Financial Stability Oversight Council
has determined pose a grave threat to
financial stability.

In recognition of the complexities of
the issues addressed and the variety of
considerations involved with
implementation of the proposal, the
Board requested that commenters
respond to numerous questions. The
proposed rule stated that the public
comment period would close on March
31, 2013.2

The Board has received a request from
the public for an extension of the
comment period to allow for additional
time for comments related to the
provisions of the proposed rule.3 The
Board believes that the additional
period for comment will facilitate
public comment on the provisions of the
proposed rule and the questions posed
by the Board. Therefore, the Board is
extending the end of the comment

1 See Enhanced Prudential Standards and Early
Remediation Requirements for Foreign Banking
Organizations and Foreign Nonbank Financial
Companies, 77 FR 76628 (December 28, 2012).

2]d.

3 See, e.g., Comment letter to the Board from The
Institute of International Bankers et al. (January 31,
2013).
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period for the proposed rule from March
31, 2013 to April 30, 2013.

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, February 22, 2013.

Robert deV. Frierson,

Secretary of the Board.

[FR Doc. 2013—04497 Filed 2—-26-13; 8:45 am|
BILLING CODE 6210-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2013-0023; FRL-9380-2]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.

DATES: Comments must be received on
or before March 29, 2013.

ADDRESSES: Submit your comments,
identified by the docket identification
(ID) number and the pesticide petition
number (PP) of interest as shown in the
body of this document, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

FOR FURTHER INFORMATION CONTACT: A
contact person, with telephone number
and email address, is listed at the end

of each pesticide petition summary. You
may also reach each contact person by
mail at Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

If you have any questions regarding
the applicability of this action to a
particular entity, consult the person
listed at the end of the pesticide petition
summary of interest.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), (21 U.S.C.
346a), requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain the data or
information prescribed in FFDCA
section 408(d)(2); however, EPA has not
fully evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the
pesticide petitions. After considering
the public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on these pesticide
petitions.

Pursuant to 40 CFR 180.7(f), a
summary of each of the petitions that
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are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available online at http://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), (21 U.S.C. 346a(d)(3)), EPA is
publishing notice of the petitions so that
the public has an opportunity to
comment on the requests for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petitions may be
obtained through the petition’s
summary referenced in this unit.

New Tolerance

1. PP 2E8126. (EPA-HQ-OPP-2012—
0980). Interregional Research Project
Number 4 (IR-4), 500 College Road East,
Suite 201W., Princeton, NJ 08540,
requests to establish tolerances in 40
CFR part 180 for residues of the
fungicide, mandipropamid, 4-chloro-N-
[2-[3-methoxy-4-(2-
propynyloxy)phenyl]ethyl]-alpha-(2-
propynyloxy)-benzeneacetamide, in or
on basil, fresh at 30 parts per million
(ppm); basil, dried at 200 ppm; ginseng
at 0.3 ppm; bean, succulent at 0.90 ppm;
cowpea, forage at 15 ppm; vegetable,
fruiting, group 8-10 at 1.0 ppm; fruit,
small, vine climbing, subgroup 13-07F,
except fuzzy kiwifruit at 2.0 ppm;
onion, bulb, subgroup 3—07A at 0.1
ppm; and onion, green, subgroup 3—07B
at 7.0 ppm. Analytical method RAM
415-01 was developed for
determination of mandipropamid
residues in crops. This method involves
extraction of mandipropamid residues
from crop samples by homogenization
with acetonitrile: water (80:20 v/v).
Extracts are centrifuged and aliquots
diluted with water prior to being
cleaned-up using polymeric solid-phase
extraction cartridges. Residues of
mandipropamid are quantified using
high performance liquid
chromatography with triple quadruple
mass spectrometric detection (HPLC—
MS/MS). Contact: Laura Nollen, (703)
305-7390, email address:
nollen.laura@epa.gov.

2. PP 2E8136. (EPA-HQ-OPP-2013—
0056). Interregional Research Project
Number 4 (IR-4), requests to establish
tolerances in 40 CFR part 180 for
residues of the herbicide, clomazone,
including its metabolites and
degradates, determined by measuring
only clomazone, 2-[(2-
chlorophenyl)methyl]-4,4-dimethyl-3-
isoxazolidinone, in or on Brassica, head
and stem, subgroup 5A at 0.10 ppm;
rhubarb at 0.30 ppm; pea, southern,
succulent, seed at 0.05 ppm; pea,

southern, dry seed at 0.05 ppm; and pea,
southern, hay at 0.05 ppm. There is a
practical analytical method for detecting
and measuring levels of clomazone in or
on raw agricultural commodities with a
limit of detection that allows monitoring
of food for residues at or above the
levels proposed in this tolerance.
Samples are analyzed using an
analytical method consisting of an acid
reflux, a Cis solid phase extraction
(SPE), a Florisil SPE clean-up followed
by gas chromatography (GC)-mass
selective detection (MSD). Contact:
Sidney Jackson, (703) 3057610, email
address: jackson.sidney@epa.gov.

3. PP 3E8147. (EPA-HQ-OPP-2012—
0626). Interregional Research Project
Number 4 (IR-4), requests to establish
tolerances in 40 CFR part 180 for
residues of the insecticide, acetamiprid,
(1E)-N-[(6-chloro-3-pyridinyl)methyl]-
N'-cyano-N-methylethanimidamide,
including its metabolites and
degradates, in or on corn, sweet, kernel
plus cob with husks removed at 0.01
ppm; corn, sweet, forage at 15 ppm; and
corn, sweet, stover at 30 ppm. Based
upon the metabolism of acetamiprid in
plants and the toxicology of the parent
and metabolites, quantification of the
parent acetamiprid is sufficient to
determine residues of concern for
enforcement purposes. As a result a
method was developed that involves
extraction of acetamiprid from crop
matrices with a solvent followed by a
decantation and filtration and finally
analysis by a Liquid Chromotagraphy
with tandem Mass Spectrometry (LC/
MS/MS) method. Contact: Andrew
Ertman, (703) 308—9367, email address:
ertman.andrew@epa.gov.

4. PP 2F8088. (EPA—HQ—OPP-2013—
0038). ISK Biosciences Corporation,
7470 Auburn Road, Suite A, Concord,
OH 44077, requests to establish
tolerances in 40 CFR part 180 for the
combined residues of the insecticide,
flonicamid, N-(cyanomethyl)-4-
(trifluoromethyl)-3-
pyridinecarboxamide, and its
metabolites, TFNA (4-trifluoromethyl
nicotinic acid), TFNA-AM (4-
trifluoromethylnicotinamide), and
TFNG, N-(4-trifluoro
methylnicotinoyl)glycine, calculated as
the stoichiometric equivalent of
flonicamid, in or on tree, nuts, crop
group 14-12 at 0.09 ppm; almond at
0.09 ppm; pecan at 0.04 ppm; and
almond, hulls at 10.0 ppm. The residue
analytical method for the majority of
crops includes an initial extraction with
acetonitrile/deionized water, followed
by a liquid-liquid partition with ethyl
acetate. The residue method for wheat
straw is similar, except that a C;s solid
phase extraction (SPE) is added prior to

the liquid-liquid partition. The final
sample solution is quantitated using LC
equipped with a reverse phase column
and triple quadruple mass spectrometer
(MS/MS). Contact: Carmen Rodia, (703)
306—0327, email address:
rodia.carmen@epa.gov.

5. PP 2F8130. (EPA-HQ-OPP-2012—
0576). Arysta LifeScience North
America, LLC, 15401 Weston Parkway,
Suite 150, Cary, NC 27513, requests to
establish a tolerance in 40 CFR part 180
for residues of the fungicide
fluoxastrobin, (1E)-[2-[[6-(2-
chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on wheat, grain at
0.15 ppm. Adequate analytical
methodology is available for
enforcement purposes. The method
comprises microwave solvent extraction
followed by a solid phase extraction
clean up and quantification by HPLC/
MS/MS. The individual detector
responses for measured E- and Z-
isomers is summed to give total residue.
Contact: Heather Garvie, (703) 308—
0034, email address:
garvie.heather@epa.gov.

6. PP 2F8133. (EPA-HQ-OPP-2013—
0071). BASF Corporation, 26 Davis
Drive, Research Triangle Park, NC
27709, requests to establish a tolerance
in 40 CFR part 180 for residues of the
herbicide pendimethalin, N-(1-
ethylpropyl)-3,4-dimethyl-2,6-
dinitrobenzenamine, and its 3,5-
dinitrobenzyl alcohol metabolite
(CL202347), in or on almond, hulls at
6.0 ppm. In plants, the practical method
for detecting and measuring levels of
pendimethalin is aqueous organic
solvent extraction, column clean up,
and quantitation by GC. Contact: Erik
Kraft, (703) 308—9358, email address:
kraft.erik@epa.gov.

7. PP 2F8135. (EPA-HQ-OPP-2013—
0051). Syngenta Crop Protection LLC.,
P.O. Box 18300, Greensboro, NC 27419—
8300, requests to establish a tolerance in
40 CFR part 180 for residues of the
fungicide propiconazole, 1-[[2-(2,4-
dichlorophenyl)-4-propyl-1,3-dioxolan-
2-yl] methyl]-1H-1,2,4-triazole and its
metabolites determined as 2,4,-
dichlorobenzoic acid and expressed as
parent compound, in or on rapeseed,
subgroup 20A at 0.3 ppm. The
metabolism data in plants and animals
suggest that analytical methods to detect
either the phenyl or the triazole ring
would be appropriate for the
measurement of residues. However,
because of the natural occurrence of
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compounds that interfere with the
measurement of triazoles, methods
designed to detect this moiety have been
proven unreliable and unacceptable.
Conversely, conversion of phenyl
moiety to 2,4-dichlorobenzoic acid
(DCBA) has proven to be satisfactory for
all agricultural products analyzed to
date. Analytical methods AG-626 and
AG—-454A were developed for the
determination of residues of
propiconazole and its metabolites
containing the DCBA moiety. Analytical
method AG-626 has been accepted and
published by EPA as the tolerance
enforcement method for crops. Contact:
Erin Malone, (703) 347-0253, email
address: malone.erin@epa.gov.

8. PP 2F8139. (EPA-HQ-OPP-2013—
0008). BASF Corporation, requests to
establish a tolerance in 40 CFR part 180
for residues of the herbicide,
saflufenacil, in or on crayfish at 0.01
ppm. Compliance with the tolerance
levels is to be determined by measuring
only saflufenacil, 2-chloro-5-[3,6-
dihydro-3-methyl-2,6-dioxo-4-
(trifluoromethyl)-1(2H)-pyrimidinyl]-4-
fluoro-N-[[methyl(1-
methylethyl)amino]sulfonyllbenzamide,
in or on the commodities. Adequate
enforcement methodology (LC/MS/MS)
methods D0603/02 (plants) and L0073/
01 (livestock) is available to enforce the
tolerance expression. Contact: Bethany
Benbow, (703) 347—-8072, email address:
benbow.bethany@epa.gov.

Amended Tolerance

1. PP 2E8126. (EPA-HQ-OPP-2012—
0980). Interregional Research Project
Number 4 (IR—4), requests to amend the
tolerances in 40 CFR 180.637 for
residues of the fungicide,
mandipropamid, 4-chloro-N-[2-[3-
methoxy-4-(2-
propynyloxy)phenyl]ethyl]-alpha-(2-
propynyloxy)-benzeneacetamide, by
removing the previously established
tolerances in or on grape at 1.4 ppm;
onion, dry bulb at 0.05 ppm; onion,
green at 4 ppm; okra at 1.0 ppm; and
vegetable, fruiting, group 8 at 1.0 ppm,
upon establishment of the tolerances
listed under “New Tolerance” for PP
2E8126, elsewhere in this document.
Contact: Laura Nollen, (703) 305-7390,
email address: nollen.laura@epa.gov.

2. PP 2E8136. (EPA-HQ-OPP-2013—
0056). Interregional Research Project
Number 4 (IR-4), requests to amend the
tolerance in 40 CFR 180.425 for residues
of the herbicide, clomazone, including
its metabolites and degradates,
determined by measuring only
clomazone, 2-[(2-chlorophenyl)methyl]-
4,4-dimethyl-3-isoxazolidinone, by
removing the previously established
tolerance on cabbage at 0.10 ppm, upon

approval of the petitioned-for tolerance
on brassica, stem and head subgroup 5A
listed under ‘“New Tolerance’ for PP
2E8136, elsewhere in this document.
Contact: Sidney Jackson, (703) 305—
7610, email address:
jackson.sidney@epa.gov.

3. PP 3E8147. (EPA-HQ-OPP-2012—
0626). Interregional Research Project
Number 4 (IR—4), requests to amend the
tolerances in 40 CFR 180.578 for
residues of the insecticide acetamiprid,
(1E)-N-[(6-chloro-3-pyridinyl)methyl]-
N’-cyano-N-methylethanimidamide,
including its metabolites and
degradates, by increasing the existing
tolerances in meat, meat byproducts,
and milk. Tolerances for cattle, goat,
horse, and sheep meat are proposed at
0.30 ppm; cattle, goat, horse, and sheep
fat at 0.20 ppm; cattle, goat, horse, and
sheep meat byproducts at 0.70 ppm; and
milk at 0.30 ppm. Based upon the
metabolism of acetamiprid in plants and
the toxicology of the parent and
metabolites, quantification of the parent
acetamiprid is sufficient to determine
residues of concern for enforcement
purposes. As a result, a method was
developed that involves extraction of
acetamiprid from crop matrices with a
solvent followed by a decantation and
filtration and finally analysis by a LC/
MS/MS method. Contact: Andrew
Ertman, (703) 308—9367, email address:
ertman.andrew@epa.gov.

4. PP 2F8130. (EPA-HQ-OPP-2012—
0576). Arysta LifeScience North
America, LLC, requests to revise the
tolerances in 40 CFR 180.609 for
residues of the fungicide, fluoxastrobin,
(1E)-[2-[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (12)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its phenoxy-
hydroxypyrimidine, 6-(2-
chlorophenoxy)-5-fluoro-4-pyrimidinol,
increasing the milk tolerance from 0.02
ppm to 0.03 ppm; and milk, fat from
0.50 ppm to 0.75 ppm. Adequate
analytical methodology is available for
enforcement purposes. The method
comprises microwave solvent extraction
followed by a solid phase extraction
clean up and quantification by HPLC/
MS/MS detection. The individual
detector responses for measured E- and
Z-isomers is summed to give total
residue. Contact: Heather Garvie, (703)
308-0034, email address:
garvie.heather@epa.gov.

New Tolerance Exemption

PP 2E8049. (EPA-HQ-OPP-2012—
0585). Pennzoil-Quaker State Company,

700 Milam Street, Houston, TX 77002
c/o Wagner Regulatory Associates, 7217
Lancaster Pike, Suite A, Hockessin, DE
19707, requests to establish an
exemption from the requirement of a
tolerance for residues of Distillates
(Fishcher-Tropsch), heavy, Cis-Cso,
branched, cyclic and linear (CAS Reg.
No. 848301-69-9) under 40 CFR
180.910 when used as a pesticide inert
ingredient in pesticide formulations as a
solvent, diluent and dust suppressant
without limitations in pesticide
formulations. The petitioner believes no
analytical method is needed because it
is not required for the establishment of
a tolerance exemption for inert
ingredients. Contact: Mark Dow, (703)
305-5533, email address:
dow.mark@epa.gov.

Amended Tolerance Exemption

1. PP 2E8080. (EPA-HQ-OPP-2013—
0098). Toxcel, LLC, 7140 Heritage
Village Plaza, Gainesville, VA 20156 on
behalf of Penn A Kem, LLC, 3324
Chelsea Avenue, Memphis, TN 38108,
requests to amend an exemption from
the requirement of a tolerance in 40 CFR
180.1263 for residues of
tetrahydrofurfuryl alcohol (THFA),
(CAS Reg. No. 97-99-4), when used as
a pesticide inert ingredient in the form
of a solvent/co-solvent in pesticide
formulations, by allowing one pre-boot
herbicide application to all small cereal
grains, and by extending use on canola
to early bolting stage, and use on
soybeans up to bloom stage. The
petitioner believes no analytical method
is needed because it is not required for
the amendment of a tolerance
exemption for inert ingredients. Contact:
Janet Whitehurst, (703) 305-6129, email
address: whitehurst.janet@epa.gov.

2. PP IN-10541. (EPA-HQ-OPP—-
2013-0093). Nichino America, Inc.,
4550 New Linden Hill Road, Suite 501,
Wilmington DE 19808 c¢/o Wagner
Regulatory Associates, 7217 Lancaster
Pike, Suite A, Hockessin, DE 19707,
requests to amend an exemption from
the requirement of a tolerance in 40 CFR
180.1130 for residues of N-(n-octyl)-2-
pyrrolidone, (CAS Reg. No. 2687-94-7),
when used as a pesticide inert
ingredient to include use in pesticide
formulations containing the pyraflufen
ethyl active ingredient. The petitioner
believes no analytical method is needed
because it is not required for the
amendment of a tolerance exemption for
inert ingredients. Contact: David Lieu,
(703) 305-0079, email address:
lieu.david@epa.gov.

List of Subjects in 40 CFR Part 180

Environmental protection,
Agricultural commodities, Feed
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additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 20, 2013.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 2013-04594 Filed 2—26-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 37
[Docket No. DOT-OST-2013-0014]

Notice of Retrospective Review of the
Americans With Disabilities Act
Regulations for Over-the-Road Bus
Operators; Request for Comments

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Notice.

the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business, or
labor union). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477).

FOR FURTHER INFORMATION CONTACT: Jill
Laptosky, Attorney—Advisor, Office of
Regulation and Enforcement (C-50),
U.S. Department of Transportation, 1200
New Jersey Avenue SE., Washington,
DC 20590, 202—493-0308 (telephone),
202-366-9313 (fax),
jill.laptosky@dot.gov.

SUMMARY: The DOT is seeking
comments to help conduct a review of
some of the requirements of the
Americans with Disabilities Act of 1990
(ADA) implementing regulations for
over-the-road bus (OTRB) operators. The
DOT will review regulations specified
in the SUPPLEMENTARY INFORMATION
section. Your comments will assist DOT
with making decisions to modify or
retain certain requirements found in
these ADA regulations.

DATES: Please send your comments by
April 29, 2013.

ADDRESSES: Interested persons are
invited to submit written comments to
assist in our review of 49 CFR part 37
subpart H to the Office of General
Counsel. Mail or hand deliver
comments to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Washington, DC 20590;
submit electronically at http://
www.regulations.gov; or fax comments
to 202—-366-9313. All comments should
include the docket number that appears
in the heading of this document. All
comments received will be available for
examination and copying at the above
address from 9 a.m. to 5 p.m., e.t.,
Monday through Friday, except Federal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard or may
print the acknowledgment page that
appears after submitting comments
electronically. Anyone is able to search
the electronic form of all comments in
any one of our dockets by the name of

SUPPLEMENTARY INFORMATION: On
September 28, 1998, the U.S.
Department of Transportation (DOT or
the Department) issued final
regulations, in response to the ADA
(Pub. L. 101-336, 104 Stat. 327, 42
U.S.C. 225 and 611), which required the
accessibility of new over-the-road buses
(OTRBs) and accessible OTRB service.
An OTRB is defined as ““a bus
characterized by an elevated passenger
deck located over a baggage
compartment.” 49 CFR 37.3. The
regulations require commercial OTRB
operators to ensure that passengers with
disabilities have access to OTRB
transportation. The DOT is required by
49 CFR 37.215 to review various
requirements within the ADA
regulations for OTRB operators. These
requirements include the following: the
purchase and lease requirements of new
OTRBs by operators of fixed-route
systems (§ 37.183), the fleet accessibility
requirements for OTRB fixed-route
systems of large operators (§ 37.185), the
interline service requirements
(§37.187), the service requirement for
OTRB demand-responsive systems

(§ 37.189), the special provision for
small mixed-service operators
(§37.191), and the interim service
requirements for fixed-route operators
(§37.193(a)). We are not reviewing any
other requirements in the ADA
regulations for OTRB operators at this
time.

As part of this review, DOT is
required to consider certain factors,
including the percentage of accessible
OTRBs in the fleets of OTRB operators,
the success of such operators at meeting
the requests of passengers with
disabilities for accessible OTRBs in a
timely manner, ridership of OTRBs by
passengers with disabilities, volume of
complaints by passengers with
disabilities, and the cost and service
impacts of these requirements. After the
review, DOT will decide whether it is
appropriate to revise the part 37 ADA
regulations for OTRB operators or retain
the current regulations without change.

The DOT will publish a notice, after the
review is complete, that announces our
decision and our justification.

To this end, DOT requests comments
and information so the Department can
better review such ADA regulations and
make an informed decision on whether
to initiate a rulemaking to propose
revisions to any of the regulations
involving OTRBs and, if so, how to
develop a notice of proposed
rulemaking. Specifically, comments
about OTRB fleet accessibility,
fulfillment of accessible OTRB service
requests, and ridership and volume of
complaints by passengers with
disabilities, would be helpful. The DOT
welcomes comments from the public,
including OTRB operators and
individuals with disabilities, on any
aspect of this notice. The Department is
particularly interested in comments
from OTRB operators, both large and
small, on the following:

1. The accessibility of your OTRB
fleet. How many OTRBs do you own? Of
the OTRBs that you own, how many are
accessible? How many OTRBs are term-
leased longer than 30 days? Of the
OTRBs that are term-leased, how many
are accessible? Have you been
successful at meeting the requests of
passengers with disabilities for
accessible OTRBs in a timely manner,
and what challenges continue to exist in
meeting these requests?

2. Accessibility arrangements. If your
company does not own or lease an
accessible OTRB, what arrangements
have you made to meet the requirements
to provide accessible transportation? For
example, has your company made
arrangements with another company
that operates an accessible OTRB to
provide accessible OTRB service on
behalf of your company when a 48-hour
advance notice request for accessible
OTRB service is received?

3. Received requests. Within the
previous 12 months, have you received
any of the following inquiries, requests,
or complaints, and, if so, how many?

¢ Inquiries regarding whether your
company owns or leases an accessible
OTRB,

¢ Inquiries regarding whether your
company can provide accessible OTRB
service,

¢ Requests for accessible OTRB
service that were received with a
minimum of 48-hour advance notice
and satisfied according to the requested
provisions,

e Number of passengers with
disabilities who have used your
company’s accessible OTRB service, and

¢ Complaints regarding denial of
accessible OTRB service to an
individual with a disability.
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4. Costs and Service Impacts. What
are your company’s costs of providing
accessible OTRB service? Please provide
specific cost data broken down into
various cost categories (e.g.,
maintenance). What effect does
accessible transportation compliance
have on your overall operation?

5. Other Comments. The Department

is also interested in your input on
whether any specific requirement under

review should be changed and why.
Please provide supporting information
for your recommended change, and
explain whether the recommended
regulatory change would affect all types
of OTRB operators or just one type, such
as large fixed-route, small fixed-route, or
all demand-responsive operators.

Your comments will help the

Department conduct a review of its ADA
regulations for OTRB operators and

decide whether to propose any
regulatory revisions. At this time, there
are no pending proposed revisions to
DOT’s ADA regulations for OTRB
operators.

Issued in Washington, DC, on February 19,
2013.
Robert S. Rivkin,
General Counsel.
[FR Doc. 2013-04309 Filed 2-25-13; 8:45 am]
BILLING CODE 4910-9X-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2013-0001]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the regulations for the importation of
certain fruits and vegetables into the
United States.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail,D=APHIS-2013-0001-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2013-0001, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail:D=APHIS-2013-0001 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except

holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the importation of fruits
and vegetables, contact Mr. Tony
Roman, Regulatory Policy Specialist,
PHP, PPQ, 4700 River Road Unit133,
Riverdale, MD 20737; (301) 851-2242.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851—-2908.

SUPPLEMENTARY INFORMATION:

Title: Importation of Fruits and
Vegetables.

OMB Number: 0579-0316.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act
(PPA, 7 U.S.C. 7701 et seq.) authorizes
the Secretary of Agriculture to restrict
the importation, entry, or interstate
movement of plants, plant products, and
other articles to prevent the
introduction of plant pests into the
United States or their dissemination
within the United States. As authorized
by the PPA, the Animal and Plant
Health Inspection Service (APHIS)
regulates the importation of certain
fruits and vegetables in accordance with
the regulations in “Subpart—Fruits and
Vegetables” (319.56—1 through
319.5658).

Under these regulations, certain fruits
and vegetables may be imported into the
United States under specific conditions
to prevent the introduction of plant
pests into the United States. These
conditions involve the use of
information collection activities,
including the issuance of phytosanitary
certificates, trapping surveys,
inspections by the exporting country,
labeling of boxes, and recordkeeping.
An additional information collection is
the completion of the U.S. Department
of Agriculture, APHIS, Plant Protection
and Quarantine (PPQ), Application for
Permit to Import Plants or Plant
Products (PPQ Form 587).

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our

information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
1.4963 hours per response.

Respondents: Importers and exporters
of fruits and vegetables, and national
plant protection organizations of
exporting countries.

Estimated annual number of
respondents: 2,959.

Estimated annual number of
responses per respondent: 28.18.

Estimated annual number of
responses: 83,389.

Estimated total annual burden on
respondents: 124,779 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 20th day of
February 2013.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013-04495 Filed 2—26—13; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0109]

Notice of Request for Extension of
Approval of an Information Collection;
Spring Viremia of Carp; Import
Restrictions on Certain Live Fish,
Fertilized Eggs, and Gametes

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the regulations for the importation of
live fish, fertilized eggs, and gametes to
prevent the introduction of spring
viremia of carp into the United States.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0109-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0109, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail,D=APHIS-2012-0109 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the regulations for the
importation of live fish, fertilized eggs,
and gametes, contact Dr. Christa
Speekmann, Import/Export Specialist-
Aquatic Animals, National Center for
Import and Export, VS, APHIS, 4700
River Road, Unit 39, Riverdale MD
20737; (301) 851-3365. For copies of
more detailed information on the
information collection, contact Mrs.

Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION:

Title: Spring Viremia of Carp; Import
Restrictions on Certain Live Fish,
Fertilized Eggs, and Gametes.

OMB Number: 0579-0301.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the U.S. Department
of Agriculture is authorized, among
other things, to prohibit or restrict the
importation and interstate movement of
animals and animal products to prevent
the introduction into and dissemination
within the United States of livestock
diseases and pests. To carry out this
mission, APHIS regulates the
importation of animals and animal
products into the United States. These
regulations are contained in title 9, parts
92 through 98, of the Code of Federal
Regulations. Sections 93.900 through
93.906 contain requirements to prevent
the introduction of spring viremia of
carp (SVC) into the United States. SVC
is a disease of certain species of finfish
that is caused by an eponymous
rhabdovirus. The disease is considered
extremely contagious, and there are
currently no U.S.-approved vaccines or
treatments for the virus.

In accordance with the regulations,
APHIS restricts the importation of live
fish, fertilized eggs, and gametes of SVC-
susceptible species and the importation
of diagnostic specimens or research
materials containing viable SVC virus.
The regulations involve information
collection activities, including an
Application for Import or in Transit
Permit (Animals, Animal Semen,
Animal Embryos, Birds, Poultry, or
Hatching Eggs) (VS Form 17-129),
Application for Permit to: Import or
Transport Controlled Material or
Organisms or Vectors (VS Form 16-3),
Refusal of Entry and Order to Dispose of
Fish (VS Form 17-136), and Declaration
of Importation (Animals, Animal
Semen, Animal Embryos, Birds, Poultry,
or Hatching Eggs) (VS Form 17-29). In
addition to the listed forms, additional
information collection activities include
a health certificate, cleaning and
disinfection certificate, and 72-hour
notification to APHIS before arrival of a
shipment in the United States. Lastly,
recordkeeping is also required.

Since the last extension of approval
for these information collection
activities, APHIS has refined the
number of respondents and number of
responses collected, resulting in a

decrease of the estimated annual
number of respondents from 462 to 76.
In addition, APHIS has also improved
estimates of the time necessary for
completion of these activities, as well as
the number of recordkeepers, which was
adjusted from 12,010 to 1,072. The
estimated total annual burden hours has
now decreased from 2,018.21 hours to
1,016 hours.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.189164029 hours per response.

Respondents: Brokers, personnel at
aquatic pathogen detection laboratories,
salaried veterinary officers of the
national government of the exporting
region or designated certifying officials,
and importers of SVC-susceptible live
fish, fertilized eggs, and gametes.

Estimated annual number of
respondents: 76.

Estimated annual number of
responses per respondent: 70.67.

Estimated annual number of
responses: 5,371.

Estimated total annual burden on
respondents: 1,016 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
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Done in Washington, DG, this 20th day of
February 2013.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013-04496 Filed 2—26—13; 8:45 am|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0024]

Syngenta Biotechnology, Inc.;
Determination of Nonregulated Status
of Corn Genetically Engineered for
Insect Resistance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

previous notice and the comments we
received on the Regulations.gov Web
site at http://www.regulations.gov/
#!docketDetail;D=APHIS-2012-0024.
FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain

SUMMARY: We are advising the public of
our determination that a corn line
developed by the Syngenta
Biotechnology, Inc., designated as event
SYN-05307-1, which has been
genetically engineered for resistance to
corn rootworm, an insect pest of corn,
is no longer considered a regulated
article under our regulations governing
the introduction of certain genetically
engineered organisms. Our
determination is based on our
evaluation of data submitted by
Syngenta Biotechnology, Inc., in its
petition for a determination of
nonregulated status, our analysis of
available scientific data, and comments
received from the public in response to
our previous notice announcing the
availability of the petition for
nonregulated status and its associated
environmental assessment and plant
pest risk assessment. This notice also
announces the availability of our
written determination and finding of no
significant impact.

DATES: Effective Date: February 27,
2013.

ADDRESSES: You may read the
documents referenced in this notice and
the comments we received in our
reading room. The reading room is
located in room 1141 of the USDA
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming. Those documents are also
available on the Internet at http://
www.aphis.usda.gov/biotechnology/

not _reg.html and are posted with the

copies of the documents referenced in
this notice, contact Ms. Cindy Eck at
(301) 851-3892, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘“‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

APHIS received a petition (APHIS
Petition Number 10-336—-01p) from
Syngenta Biotechnology, Inc.,
(Syngenta) of Research Triangle Park,
NG, seeking a determination of
nonregulated status of corn (Zea mays
L.) designated as event SYN—-05307-1,
which has been genetically engineered
for resistance to corn rootworm, an
insect pest of corn. The petition states
that this corn is unlikely to pose a plant
pest risk and, therefore, should not be
a regulated article under APHIS’
regulations in 7 CFR part 340.

In a notice ! published in the Federal
Register on July 13, 2012 (77 FR 41366—
41367, Docket No. APHIS-2012-0024),
APHIS announced the availability of the
Syngenta petition, a plant pest risk

1To view the notice, petition, draft EA, the PPRA,

and the comments we received, go to http://

www.regulations.gov/#!docketDetail:D=APHIS—
2012-0024.

assessment (PPRA), and a draft
environmental assessment (EA) for
public comment. APHIS solicited
comments on the petition, whether the
subject corn is likely to pose a plant pest
risk, the draft EA, and the PPRA for 60
days ending on September 11, 2012.

APHIS received 86 comments during
the comment period, with 14
commenters expressing support of the
EA’s preferred alternative to make a
determination of nonregulated status
and the remaining 72 commenters
expressing opposition. One of the
comments opposing a determination of
nonregulated status included submitted
electronic attachments that consisted of
many signed letters containing identical
material (4,601 letters). Issues raised
during the comment period included
adequacy of the EA, effects on nontarget
organisms, and potential effects on
human and animal health. APHIS has
addressed the issues raised during the
comment period and has provided
responses to these comments as an
attachment to the finding of no
significant impact.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with the
determination of nonregulated status of
Syngenta’s corn event SYN—05307-1, an
EA has been prepared. The EA was
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Based on our EA, the response to
public comments, and other pertinent
scientific data, APHIS has reached a
finding of no significant impact with
regard to the preferred alternative
identified in the EA.

Determination

Based on APHIS’ analysis of field and
laboratory data submitted by Syngenta,
references provided in the petition,
peer-reviewed publications, information
analyzed in the EA, the PPRA,
comments provided by the public, and
information provided in APHIS’
response to those public comments,
APHIS has determined that Syngenta’s
corn event SYN-05307-1 is unlikely to
pose a plant pest risk and therefore is no
longer subject to our regulations
governing the introduction of certain
genetically engineered organisms.
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Copies of the signed determination
document, as well as copies of the
petition, PPRA, EA, finding of no
significant impact, and response to
comments are available as indicated in
the ADDRESSES and FOR FURTHER
INFORMATION CONTACT sections of this
notice.

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DC, this 22nd day of
February 2013.
Michael Gregoire,

Deputy Administrator, Biotechnology
Regulatory Services, Animal and Plant Health
Inspection Service.

[FR Doc. 2013-04517 Filed 2—26—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0033]

Stine Seed Farm, Inc.; Availability of
Plant Pest Risk Assessment,
Environmental Assessment, and
Preliminary Decision for an Extension
of a Determination of Nonregulated
Status of Corn Genetically Engineered
for Herbicide Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

APHIS-2012-0033, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-033 or in
our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

The extension request, draft
environmental assessment, and plant
pest risk assessment are also available
on the APHIS web site at http://
www.aphis.usda.gov/brs/aphisdocs/

09 _06301p.pdf, http://
www.aphis.usda.gov/brs/aphisdocs/
09 06301p dea.pdf, and http://
www.aphis.usda.gov/brs/aphisdocs/
09 06301p dpra.pdf.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147 Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared a
preliminary decision regarding a request
from Stine Seed Farm, Inc., to extend to
maize line HCEM485, which has been
genetically engineered to be tolerant to
the herbicide glyphosate, our
determination of nonregulated status of
Roundup Ready® corn line GA21. We
are seeking comment on whether this
genetically engineered corn is likely to
pose a plant pest risk. We are making
available for public comment our plant
pest risk assessment and draft
environmental assessment for the
proposed determination of nonregulated
status.

DATES: We will consider all comments
that we receive on or before March 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0033-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.

copies of the supporting documents,
contact Ms. Cindy Eck at (301) 851—
3885, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act
(PPA) (7 U.S.C. 7701 et seq.), the
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms (GE)
and products are considered ‘“‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Further, the regulations in § 340.6(e)(2)

provide that a person may request that
APHIS extend a determination of
nonregulated status to other organisms.
Such a request must include
information to establish the similarity of
the antecedent organism and the
regulated article in question.

In a notice published in the Federal
Register on December 5, 1997 (62 FR
64350-64351, Docket No. 97-052-2),
APHIS announced our determination of
nonregulated status of Roundup Ready®
corn line GA21. APHIS has received a
request for an extension of a
determination of nonregulated status
(APHIS Number 09-063—-01p) of
Roundup Ready® corn line GA21 to
maize line HCEM485 1 from Stine Seed
Farm, Inc., (Stine Seed) of Research
Triangle Park, NC. Stine Seed seeks a
determination of nonregulated status of
corn designated as maize line
HCEM485, which has been genetically
engineered to be glyphosate tolerant. In
its request, Stine Seed stated that this
corn is similar to Roundup Ready® corn
line GA21 and, based on the similarity
to the antecedent organism, is unlikely
to pose a plant pest risk and, therefore,
should not be a regulated article under
APHIS’ regulations in 7 CFR part 340.

As described in the extension request,
maize line HCEM485 has been
genetically engineered by a 6.0 kb corn
genomic fragment, originally isolated
from a bacterial chromosome library
derived from the corn inbred line B73,
containing a modified form of the
endogenous Zea mays EPSPS encoding
gene. The antecedent organism,
Roundup Ready® corn line GA21, was
made with a 1.3kb restriction fragment
of the corn EPSPS gene. Both corn lines
were produced with the same mutations
responsible for conferring glyphosate
herbicide tolerance. Maize line
HCEMA485 is currently regulated under 7
CFR part 340. Interstate movements and
field tests of maize line HCEM485 have
been conducted under notifications
acknowledged by APHIS.

Field tests conducted under APHIS
oversight allowed for evaluation in a
natural agricultural setting while
imposing measures to minimize the risk
of persistence in the environment after
completion of the test. Data are gathered
on multiple parameters and used by the
applicant to evaluate agronomic
characteristics and product
performance. These and other data are
used by APHIS to determine whether
the new variety poses a plant pest risk.

1The terms “corn” and “maize” both refer to Zea
mays. In this notice, we refer to “maize line
HCEM485” as this is the name used by Stine Seed
in its extension request to identify its GE corn.
Otherwise, we use the more common term “corn”
when referring to Zea mays.
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In section 403 of the PPA, “plant
pest” is defined as any living stage of
any of the following that can directly or
indirectly injure, cause damage to, or
cause disease in any plant product: A
protozoan, a nonhuman animal, a
parasitic plant, a bacterium, a fungus, a
virus or viroid, an infectious agent or
other pathogen, or any article similar to
or allied with any of the foregoing.
APHIS prepared a plant pest risk
assessment (PPRA) and has concluded
that maize line HCEM485 is similar to
the antecedent organism and is unlikely
to pose a plant pest risk.

APHIS has also prepared a draft
environmental assessment (EA) in
which it presents two alternatives based
on its analyses of data submitted by
Stine Seed, a review of other scientific
data, and field tests conducted under
APHIS oversight. APHIS is considering
the following alternatives: (1) Take no
action, i.e., APHIS would not change the
regulatory status of maize line
HCEM485 and it would continue to be
a regulated article, or (2) make a
determination of nonregulated status of
maize line HCEM485.

The draft EA has been prepared to
provide the APHIS decisionmaker with
areview and analysis of any potential
environmental impacts associated with
the proposed determination of
nonregulated status of maize line
HCEM485. The draft EA was prepared
in accordance with (1) the National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.); (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508); (2)
regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508); (3)
USDA regulations implementing NEPA
(7 CFR part 1b); and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Based on APHIS’ analysis of field and
laboratory data submitted by Stine Seed,
references provided in the extension
request, peer-reviewed publications,
information analyzed in the EA, and the
similarity of maize line HCEM485 to the
antecedent organism, Roundup Ready®
corn line GA21, APHIS has determined
that maize line HCEM485 is unlikely to
pose a plant pest risk. We have therefore
reached a preliminary decision to
approve the request to extend the
determination of nonregulated status of
Roundup Ready® corn line GA21 to
maize line HCEM485, whereby maize
line HCEM485 would no longer be
subject to our regulations governing the

introduction of certain genetically
engineered organisms.

Paragraph (e) of § 340.6 provides that
APHIS will publish a notice in the
Federal Register announcing all
preliminary decisions to extend
determinations of nonregulated status
for 30 days before the decisions become
final and effective. In accordance with
§ 340.6(e) of the regulations, we are
publishing this notice to inform the
public of our preliminary decision to
extend the determination of
nonregulated status of Roundup Ready®
corn line GA21 to maize line HCEM485.

APHIS will accept written comments
on the draft EA and PPRA regarding a
determination of nonregulated status of
maize line HCEM485 for a period of 30
days from the date this notice is
published in the Federal Register. The
draft EA and PPRA, as well as the
extension request and preliminary
determination for maize line HCEM485,
are available for public review as
indicated under ADDRESSES and FOR
FURTHER INFORMATION CONTACT above.
Copies of these documents may also be
obtained by contacting the person listed
under FOR FURTHER INFORMATION
CONTACT.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information. All
comments received regarding the EA
and PPRA will be available for public
review. After reviewing and evaluating
the comments on the EA and PPRA,
APHIS will furnish a response to the
petitioner regarding our final regulatory
determination. APHIS will also publish
a notice in the Federal Register
announcing the regulatory status of
maize line HCEM485 and the
availability of APHIS’ written
environmental decision and regulatory
determination.

Authority: 7 U.S.C. 7701-7772 and 7781
7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 22nd day of
February 2013.
Michael Gregoire,

Deputy Administrator, Biotechnology
Regulatory Services, Animal and Plant Health
Inspection Service.

[FR Doc. 2013—-04520 Filed 2—26-13; 8:45 am]

BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0009]

Notice of Decision To Issue Permits for
the Importation of Strawberry Fruit
From Egypt Into the Continental United
States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our decision to begin issuing permits for
the importation into the continental
United States of fresh strawberry fruit
from Egypt. Based on the findings of a
pest risk analysis, which we made
available to the public for review and
comment through a previous notice, we
believe that the application of one or
more designated phytosanitary
measures will be sufficient to mitigate
the risks of introducing or disseminating
plant pests or noxious weeds via the
importation of fresh strawberry fruit
from Egypt.

DATES: Effective Date: February 27,
2013.

FOR FURTHER INFORMATION CONTACT: Mr.
Marc Phillips, Regulatory Policy
Specialist, Regulations, Permits, and
Manuals, PPQ, APHIS, 4700 River Road
Unit 133, Riverdale, MD 20737-1231;
(301) 851-2114.

SUPPLEMENTARY INFORMATION:
Background

Under the regulations in “Subpart—
Fruits and Vegetables” (7 CFR 319.56—
1 through 319.56-58, referred to below
as the regulations), the Animal and
Plant Health Inspection Service (APHIS)
of the U.S. Department of Agriculture
prohibits or restricts the importation of
fruits and vegetables into the United
States from certain parts of the world to
prevent plant pests from being
introduced into and spread within the
United States.

Section 319.56—4 of the regulations
contains a performance-based process
for approving the importation of
commodities that, based on the findings
of a pest risk analysis (PRA), can be
safely imported subject to one or more
of the designated phytosanitary
measures listed in paragraph (b) of that
section. Under that process, APHIS
publishes a notice in the Federal
Register announcing the availability of
the PRA that evaluates the risks
associated with the importation of a
particular fruit or vegetable. Following
the close of the 60-day comment period,
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APHIS may begin issuing permits for
importation of the fruit or vegetable
subject to the identified designated
measures if: (1) No comments were
received on the PRA; (2) the comments
on the PRA revealed that no changes to
the PRA were necessary; or (3) changes
to the PRA were made in response to
public comments, but the changes did
not affect the overall conclusions of the
analysis and the Administrator’s
determination of risk.

In accordance with that process, we
published a notice? in the Federal
Register on April 16, 2012 (77 FR
22557-22558, Docket No. APHIS-2012—
0009), in which we announced the
availability, for review and comment, of
a PRA that evaluates the risks associated
with the importation into the
continental United States of fresh
strawberry (Fragaria spp.) fruit with
calyx and short stalk from Egypt. We
solicited comments on the notice for 60
days ending on June 15, 2012. We
received three comments by that date.
They were from a State department of
agriculture, an agricultural research
center, and a non-profit industry
representative.

In the PRA, APHIS determined that
three plant pests have a high risk
potential of being introduced into the
United States via the pathway of fresh
strawberry fruit from Egypt. Those pests
are: Chrysodeixis chalcites,
Eutetranychus orientalis, and
Spodoptera littoralis. The PRA notes
that Eutetranychus orientalis could
potentially avoid detection beneath the
calyx of the strawberries due to its small
size. One commenter cited this potential
risk as a phytosanitary concern. The
commenter stated that they would be
willing to revisit this issue if current
mitigation procedures are proven to be
effective and without any detections of
this mite.

We acknowledge the risk that this
plant pest could potentially evade
detection and be introduced into the
United States in the manner referred to
by the commenter. However, while the
pest itself may potentially evade
detection by its small size, its presence
can be detected by visible signs of
discoloration and damage to fruits and
leaves. Additionally, good agricultural
practices can effectively suppress or
eliminate this pest from fields or
prevent infestation. Successful control
programs typically include monitoring,
cultural, biological, and chemical
components, all of which are used as
part of Egypt’s standard pre- and post-

1To view the notice, the PRA, and the comments

we received, go to http://www.regulations.gov/
#!docketDetail:D=APHIS-2012-0009.

harvest practices for the production of
export strawberries. Moreover, APHIS
has permitted the entry of commercial
strawberries from several countries in
Asia, Europe, and South America where
this pest of concern occurs. Over several
decades, there has only been one
interception of Eutetranychus orientalis
in strawberry consignments.

Another commenter stated that the
PRA does not provide for adequate
phytosanitary security against any
tetranychid mite.

In the risk assessment portion of the
PRA, the only tetranychid species
identified as likely to follow the
importation pathway was Eutetranychus
orientalis. For the reasons detailed
above, we have determined that the
application of certain phytosanitary
measures coupled with standard
industry practices will be adequate to
mitigate the risk posed by this pest.
Other tetranychid species identified as
pests of fresh strawberry were:
Tetranychus cinnabarinus (Boisduval),
Tetranychus ludeni Zacher,
Tetranychus neocalendonicus André,
and Tetranychus urticae Koch, which
are reported as being present in Egypt,
but do not meet the definition of
quarantine pests, and Tetranychus
turkestani, which has been reported as
being present in the region, but APHIS
did not find sufficient evidence the pest
is present in Egypt. The commenter did
not discuss any particular species of
tetranychid which they believe to be of
concern, nor did they present evidence
contradicting the information presented
in the risk assessment.

The third commenter recommended
that we adopt specific phytosanitary
measures to address the pest risks
discussed in the PRA.

APHIS has permitted the entry of
commercial strawberries from several
countries in Asia, Europe, and South
America with similar lists of pests of
concern (e.g., Jordan and Israel). Based
on our knowledge and experience in
relation to importation of fresh
strawberry fruit from these countries
with similar pest lists, we are confident
of the efficacy of the designated
measures in mitigating the
phytosanitary risks posed by the
importation of strawberry from Egypt.

Finally, the commenter added that we
should intensively monitor fresh
strawberry from Egypt at the port of
entry.

An integral part of standard APHIS
phytosanitary practices is inspection at
the port of entry.

For these reasons, together with
Egypt’s use of integrated pest
management practices in the production
of commercial strawberries, APHIS has

concluded that commercial strawberries
for export from Egypt are unlikely to
contain the identified quarantine pests.
Accordingly, we have determined that
no changes to the PRA are necessary
based on these comments.

Therefore, in accordance with the
regulations in § 319.56—4(c)(2)(ii), we
are announcing our decision to begin
issuing permits for the importation into
the continental United States of fresh
strawberry fruit from Egypt subject to
the following phytosanitary measures:

e The fresh strawberry fruit may be
imported into the continental United
States in commercial consignments
only;

e Each consignment of fresh
strawberry fruit must be inspected by
the national plant protection
organization of Egypt and accompanied
by a phytosanitary certificate that
includes an additional declaration
stating that the consignment was
inspected and found free of
Chrysodeixis chalcites, Eutetrancychus
orientalis, and Spodoptera littoralis; and

e The fresh strawberry fruit is subject
to inspection upon arrival at the U.S.
port of entry.

These conditions will be listed in the
Fruits and Vegetables Import
Requirements database (available at
http://www.aphis.usda.gov/favir). In
addition to these specific measures,
fresh strawberry fruit from Egypt will be
subject to the general requirements
listed in § 319.56—3 that are applicable
to the importation of all fruits and
vegetables.

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

Done in Washington, DG, this 20th day of
February 2013.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013—-04475 Filed 2—26—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0090]

Syngenta Seeds, Inc., and Bayer
CropScience AG; Availability of
Petition for Determination of
Nonregulated Status of Soybean
Genetically Engineered for Herbicide
Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.
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SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service (APHIS) has received
a petition from Syngenta Seeds, Inc.,
and Bayer CropScience AG seeking a
determination of nonregulated status of
soybean designated as event SYHTOH2,
which has been genetically engineered
for tolerance to the herbicides
glufosinate and mesotrione. The petition
has been submitted in accordance with
our regulations concerning the
introduction of certain genetically
engineered organisms and products. We
are making the Syngenta Seeds, Inc.,
and Bayer CropScience AG petition
available for review and comment to
help us identify potential environmental
and interrelated economic issues and
impacts that APHIS may determine
should be considered in our evaluation
of the petition.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail,D=APHIS-2012-0090-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0090, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail:D=APHIS-2012-0090 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

The petition is also available on the
APHIS Web site at hitp://
www.aphis.usda.gov/brs/aphisdocs/

12 21501p.pdf.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain
copies of the petition, contact Ms. Cindy
Eck at (301) 851-3892, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act (7
U.S.C. 7701 et seq.), the regulations in
7 CFR part 340, “Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is Reason to Believe Are Plant Pests,”
regulate, among other things, the
introduction (importation, interstate
movement, or release into the
environment) of organisms and products
altered or produced through genetic
engineering that are plant pests or that
there is reason to believe are plant pests.
Such genetically engineered (GE)
organisms and products are considered
“regulated articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

APHIS has received a petition (APHIS
Petition Number 12-215-01p) from
Syngenta Seeds, Inc., and Bayer
CropScience (BCS) AG of Research
Triangle Park, NC, seeking a
determination of nonregulated status of
soybean designated as event SYHTOHZ2,
which has been genetically engineered
to tolerate exposure to the herbicides
glufosinate and mesotrione. Glufosinate
tolerance is not a new engineered trait
in GE soybean, while mesotrione
tolerance is a new trait. The petition
states that this soybean event is unlikely
to pose a plant pest risk and, therefore,
should not be a regulated article under
APHIS’ regulations in 7 CFR part 340.

As described in the petition, soybean
event SYHTOH2 has been genetically
engineered for tolerance to herbicides
that inhibit p-hydroxyphenylpyruvate
dioxygenase (HPPD), such as
mesotrione, and tolerance to
applications of glufosinate-ammonium
herbicide. Soybean derived from
transformation event SYHTOH2 was
developed through Agrobacterium-
mediated transoformation to stably
incorporate the genes avhppd-03 and
pat into the soybean genome. The gene
avhppd-03 encodes the enzyme p-
hydroxyphenylpyruvate dioxygenase
(AvHPPD-03) derived from oat (Avena
sativa). AvHPPD-03 has lower binding
affinity to mesotrione than does native
soybean HPPD. When expressed in
soybean, avhppd-03 conveys pre-and
post-emergence tolerance to mesotrione.

The gene pat encodes the enzyme
phosphinothricin acetyltransferase
(PAT) which, when produced in plants,
acetylates L-phosphinothricin, the
active form of glufosinate-ammonium
herbicide, resulting in post-emergence
tolerance. Soybean event SYHTOH2 is
currently regulated under 7 CFR part
340. Interstate movement and field tests
of soybean event SYHTOH2 have been
conducted under notifications
acknowledged by APHIS.

Field tests conducted under APHIS
oversight allowed for evaluation in a
natural agricultural setting while
imposing measures to minimize risk of
persistence in the environment after
completion of the test. Data are gathered
on multiple parameters and used by the
applicant to evaluate agronomic
characteristics and product
performance. These and other data are
used by APHIS to determine if the new
variety poses a plant pest risk.

Paragraph (d) of § 340.6 provides that
APHIS will publish a notice in the
Federal Register providing 60 days for
public comment for petitions for a
determination of nonregulated status.
On March 6, 2012, we published in the
Federal Register (77 FR 13258-13260,
Docket No. APHIS-2011-0129) a
notice * describing our process for
soliciting public comment when
considering petitions for determinations
of nonregulated status for GE organisms.
In that notice we indicated that APHIS
would accept written comments
regarding a petition once APHIS
deemed it complete.

In accordance with § 340.6(d) of the
regulations and our process for
soliciting public input when
considering petitions for determinations
of nonregulated status for GE organisms,
we are publishing this notice to inform
the public that APHIS will accept
written comments regarding the petition
for a determination of nonregulated
status from interested or affected
persons for a period of 60 days from the
date of this notice. The petition is
available for public review, and copies
are available as indicated under
ADDRESSES and FOR FURTHER
INFORMATION CONTACT above.

We are interested in receiving
comments regarding potential
environmental and interrelated
economic issues and impacts that
APHIS may determine should be
considered in our evaluation of the
petition. We are particularly interested
in receiving comments regarding
biological, cultural, or ecological issues,

1To view the notice, go to http://
www.regulations.gov/#!docketDetail:D=APHIS-
2011-0129.



http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0090-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0090-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0090-0001
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0090
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0090
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0090
http://www.aphis.usda.gov/brs/aphisdocs/12_21501p.pdf
http://www.aphis.usda.gov/brs/aphisdocs/12_21501p.pdf
http://www.aphis.usda.gov/brs/aphisdocs/12_21501p.pdf
mailto:john.t.turner@aphis.usda.gov
mailto:cynthia.a.eck@aphis.usda.gov

Federal Register/Vol. 78, No. 39/ Wednesday, February 27, 2013/ Notices

13307

and we encourage the submission of
scientific data, studies, or research to
support your comments. We also
request that, when possible,
commenters provide relevant
information regarding specific localities
or regions as soybean growth, crop
management, and crop utilization may
vary considerably by geographic region.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information; any
substantive issues identified by APHIS
based on our review of the petition and
our evaluation and analysis of
comments will be considered in the
development of our decisionmaking
documents.

As part of our decisionmaking process
regarding a GE organism’s regulatory
status, APHIS prepares a plant pest risk
assessment to assess its plant pest risk
and the appropriate environmental
documentation—either an
environmental assessment (EA) or an
environmental impact statement (EIS)—
in accordance with the National
Environmental Policy Act (NEPA), to
provide the Agency with a review and
analysis of any potential environmental
impacts associated with the petition
request. For petitions for which APHIS
prepares an EA, APHIS will follow our
published process for soliciting public
comment (see footnote 1) and publish a
separate notice in the Federal Register
announcing the availability of APHIS’
EA and plant pest risk assessment.
Should APHIS determine that an EIS is
necessary, APHIS will complete the
NEPA EIS process in accordance with
Council on Environmental Quality
regulations (40 CFR part 1500-1508)
and APHIS’ NEPA implementing
regulations (7 CFR part 372).

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DC, this 22nd day of
February 2013.

Michael Gregoire,
Deputy Administrator, Biotechnology

Regulatory Services, Animal and Plant Health
Inspection Service.

[FR Doc. 2013-04521 Filed 2—26—13; 8:45 am|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0110]

Dow AgroSciences LLC; Availability of
Petition for Determination of
Nonregulated Status of Soybean
Genetically Engineered for Insect
Resistance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

www.aphis.usda.gov/brs/aphisdocs/
12 27201p.pdf.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service (APHIS) has received
a petition from Dow AgroSciences LLC
(DAS) seeking a determination of
nonregulated status of soybean
designated as DAS-81419-2, which has
been genetically engineered for
resistance to certain lepidopteran pests.
The petition has been submitted in
accordance with our regulations
concerning the introduction of certain
genetically engineered organisms and
products. We are making the DAS
petition available for review and
comment to help us identify potential
environmental and interrelated
economic issues and impacts that
APHIS may determine should be
considered in our evaluation of the
petition.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0110-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0110, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0110 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

The petition is also available on the
APHIS Web site at http://

copies of the petition, contact Ms. Cindy
Eck at (301) 851-3892, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act (7
U.S.C. 7701 et seq.), the regulations in
7 CFR part 340, “Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is Reason to Believe Are Plant Pests,”
regulate, among other things, the
introduction (importation, interstate
movement, or release into the
environment) of organisms and products
altered or produced through genetic
engineering that are plant pests or that
there is reason to believe are plant pests.
Such genetically engineered (GE)
organisms and products are considered
“regulated articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

APHIS has received a petition (APHIS
Petition Number 12-272-01p) from Dow
AgroSciences LLC of Indianapolis, IN,
seeking a determination of nonregulated
status of soybean (Glycine max)
designated as event DAS-81419-2,
which has been genetically engineered
for resistance to certain lepidopteran
pests. The petition states that this
soybean is unlikely to pose a plant pest
risk and, therefore, should not be a
regulated article under APHIS’
regulations in 7 CFR part 340.

As described in the petition, soybean
event DAS—81419-2 has been
genetically engineered to express two
insecticidal proteins, Cry1Ac and
Cry1F, and phosphinothricin
acetyltransferase, or PAT, protein.
Soybean event DAS-81419-2 is
currently regulated under 7 CFR part
340. Interstate movements and field
tests of soybean event DAS—81419-2
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have been conducted under
notifications acknowledged by APHIS.

Field tests conducted under APHIS
oversight allowed for evaluation in a
natural agricultural setting while
imposing measures to minimize the risk
of persistence in the environment after
completion of the test. Data are gathered
on multiple parameters and used by the
applicant to evaluate agronomic
characteristics and product
performance. These and other data are
used by APHIS to determine if the new
variety poses a plant pest risk.

Paragraph (d) of § 340.6 provides that
APHIS will publish a notice in the
Federal Register providing 60 days for
public comment for petitions for a
determination of nonregulated status.
On March 6, 2012, we published in the
Federal Register (77 FR 13258-13260,
Docket No. APHIS-2011-0129) a
notice ! describing our process for
soliciting public comment when
considering petitions for determinations
of nonregulated status for GE organisms.
In that notice we indicated that APHIS
would accept written comments
regarding a petition once APHIS
deemed it complete.

In accordance with § 340.6(d) of the
regulations and our process for
soliciting public input when
considering petitions for determinations
of nonregulated status for GE organisms,
we are publishing this notice to inform
the public that APHIS will accept
written comments regarding the petition
for a determination of nonregulated
status from interested or affected
persons for a period of 60 days from the
date of this notice. The petition is
available for public review, and copies
are available as indicated under
ADDRESSES and FOR FURTHER
INFORMATION CONTACT above.

We are interested in receiving
comments regarding potential
environmental and interrelated
economic issues and impacts that
APHIS may determine should be
considered in our evaluation of the
petition. We are particularly interested
in receiving comments regarding
biological, cultural, or ecological issues,
and we encourage the submission of
scientific data, studies, or research to
support your comments. We also
request that, when possible,
commenters provide relevant
information regarding specific localities
or regions as soybean growth, crop
management, and crop utilization may
vary considerably by geographic region.

1To view the notice, go to http://
www.regulations.gov/#!docketDetail:D=APHIS-
2011-0129.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information; any
substantive issues identified by APHIS
based on our review of the petition and
our evaluation and analysis of
comments will be considered in the
development of our decisionmaking
documents.

As part of our decisionmaking process
regarding a GE organism’s regulatory
status, APHIS prepares a plant pest risk
assessment to assess its plant pest risk
and the appropriate environmental
documentation—either an
environmental assessment (EA) or an
environmental impact statement (EIS)—
in accordance with the National
Environmental Policy Act (NEPA), to
provide the Agency with a review and
analysis of any potential environmental
impacts associated with the petition
request. For petitions for which APHIS
prepares an EA, APHIS will follow our
published process for soliciting public
comment (see footnote 1) and publish a
separate notice in the Federal Register
announcing the availability of APHIS’
EA and plant pest risk assessment.
Should APHIS determine that an EIS is
necessary, APHIS will complete the
NEPA EIS process in accordance with
Council on Environmental Quality
regulations (40 CFR part 1500-1508)
and APHIS’ NEPA implementing
regulations (7 CFR part 372).

Authority: 7 U.S.C. 7701-7772 and 7781

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 22nd day of
February 2013.
Michael Gregoire,
Deputy Administrator, Biotechnology
Regulatory Services, Animal and Plant Health
Inspection Service.
[FR Doc. 2013-04523 Filed 2—-26—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0097]

Monsanto Co.; Availability of Petition
for Determination of Nonregulated
Status of Dicamba and Glufosinate
Tolerant Cotton

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

(Monsanto) seeking a determination of
nonregulated status of cotton designated
as MON 88701, which has been
genetically engineered for tolerance to
the herbicides dicamba and glufosinate.
The petition has been submitted in
accordance with our regulations
concerning the introduction of certain
genetically engineered organisms and
products. We are making the Monsanto
petition available for review and
comment to help us identify potential
environmental and interrelated
economic issues and impacts that
APHIS may determine should be
considered in our evaluation of the
petition.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0097-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0097, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0097 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

The petition is also available on the
APHIS Web site at http://
www.aphis.usda.gov/brs/aphisdocs/

12 18501p.pdf.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service (APHIS) has received
a petition from the Monsanto Company

copies of the petition, contact Ms. Cindy
Eck at (301) 851-3892, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act (7
U.S.C. 7701 et seq.), the regulations in
7 CFR part 340, “Introduction of
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Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is Reason to Believe Are Plant Pests,”
regulate, among other things, the
introduction (importation, interstate
movement, or release into the
environment) of organisms and products
altered or produced through genetic
engineering that are plant pests or that
there is reason to believe are plant pests.
Such genetically engineered (GE)
organisms and products are considered
“regulated articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

APHIS has received a petition (APHIS
Petition Number 12-185-01p) from the
Monsanto Company (Monsanto) of St.
Louis, MO, seeking a determination of
nonregulated status of cotton designated
as event MON 88701, which has been
genetically engineered for tolerance to
the herbicides dicamba and glufosinate.
The petition states that this cotton is
unlikely to pose a plant pest risk and,
therefore, should not be a regulated
article under APHIS’ regulations in 7
CFR part 340.

As described in the petition, cotton
event MON 88701 has been genetically
engineered to allow in-crop applications
of dicamba herbicide for the control of
broadleaf weeds from preemergence to 7
days preharvest and glufosinate
herbicide for broad spectrum weed
control from emergence through early
bloom growth stage. Cotton event MON
88701 provides dicamba tolerance that
allows for the in-crop application of
dicamba beyond the current preplant
uses in cotton and also provides
glufosinate tolerance equivalent to
current commercial glufosinate-tolerant
cotton events. Cotton event MON 88701
is currently regulated under 7 CFR part
340. Interstate movements and field
tests of cotton event MON 88701 have
been conducted under notifications
acknowledged by APHIS.

Field tests conducted under APHIS
oversight allowed for evaluation in a
natural agricultural setting while
imposing measures to minimize the risk
of persistence in the environment after
completion of the test. Data are gathered
on multiple parameters and used by the
applicant to evaluate agronomic
characteristics and product
performance. These and other data are

used by APHIS to determine if the new
variety poses a plant pest risk.

Paragraph (d) of § 340.6 provides that
APHIS will publish a notice in the
Federal Register providing 60 days for
public comment for petitions for a
determination of nonregulated status.
On March 6, 2012, we published in the
Federal Register (77 FR 13258-13260,
Docket No. APHIS-2011-0129) a
notice * describing our process for
soliciting public comment when
considering petitions for determinations
of nonregulated status for GE organisms.
In that notice we indicated that APHIS
would accept written comments
regarding a petition once APHIS
deemed it complete.

In accordance with § 340.6(d) of the
regulations and our process for
soliciting public input when
considering petitions for determinations
of nonregulated status for GE organisms,
we are publishing this notice to inform
the public that APHIS will accept
written comments regarding the petition
for a determination of nonregulated
status from interested or affected
persons for a period of 60 days from the
date of this notice. The petition is
available for public review, and copies
are available as indicated under
ADDRESSES and FOR FURTHER
INFORMATION CONTACT above. We are
interested in receiving comments
regarding potential environmental and
interrelated economic issues and
impacts that APHIS may determine
should be considered in our evaluation
of the petition. We are particularly
interested in receiving comments
regarding biological, cultural, or
ecological issues, and we encourage the
submission of scientific data, studies, or
research to support your comments. We
also request that, when possible,
commenters provide relevant
information regarding specific localities
or regions as cotton growth, crop
management, and crop utilization may
vary considerably by geographic region.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information; any
substantive issues identified by APHIS
based on our review of the petition and
our evaluation and analysis of
comments will be considered in the
development of our decisionmaking
documents.

As part of our decisionmaking process
regarding a GE organism’s regulatory
status, APHIS prepares a plant pest risk
assessment to assess its plant pest risk

1To view the notice, go to http://

www.regulations.gov/#!docketDetail:D=APHIS-
2011-0129.

and the appropriate environmental
documentation—either an
environmental assessment (EA) or an
environmental impact statement (EIS)—
in accordance with the National
Environmental Policy Act (NEPA), to
provide the Agency with a review and
analysis of any potential environmental
impacts associated with the petition
request. For petitions for which APHIS
prepares an EA, APHIS will follow our
published process for soliciting public
comment (see footnote 1) and publish a
separate notice in the Federal Register
announcing the availability of APHIS’
EA and plant pest risk assessment.
Should APHIS determine that an EIS is
necessary, APHIS will complete the
NEPA EIS process in accordance with
Council on Environmental Quality
regulations (40 CFR part 1500-1508)
and APHIS’ NEPA implementing
regulations (7 CFR part 372).

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 22nd day of
February 2013.
Michael Gregoire,

Deputy Administrator, Biotechnology
Regulatory Services, Animal and Plant Health
Inspection Service.

[FR Doc. 2013-04522 Filed 2—26—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0030]

ArborGen Inc.; Availability of Petition,
Notice of Intent To Prepare an
Environmental Impact Statement for
Determination of Nonregulated Status
of Freeze Tolerant Eucalyptus Lines,
and Notice of Virtual Public Meetings

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from ArborGen Inc. seeking a
determination of nonregulated status of
Freeze Tolerant Eucalyptus lines
designated 427 and 435, which have
been genetically engineered (GE) to be
more tolerant of cold conditions. The
incorporation of the GE trait allows
these eucalyptus hybrid trees to be
grown in a broader geographic area than
non-GE eucalyptus hybrid trees. The
petition has been submitted in
accordance with our regulations
concerning the introduction of certain


http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
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GE organisms and products. We are
making available for public comment
the ArborGen Inc. petition and are
soliciting comments on whether these
GE eucalyptus lines are likely to pose a
plant pest risk. We are also announcing
to the public our intent to prepare an
environmental impact statement (ELS)
on the action with regard to the petition
for nonregulated status, identifying
potential issues and alternatives that
may be studied in the EIS, and
requesting public comments to further
delineate the scope of the alternatives
and environmental impacts and issues.
We are also announcing that APHIS will
be hosting two virtual meetings during
the comment period. The purpose of the
meetings will be to further delineate the
scope of alternatives and environmental
impacts and issues discussed in the EIS.
DATES: We will consider all comments
that we receive on or before April 29,
2013. We will also consider comments
made at virtual public meetings that

will be held during the comment period.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail,D=APHIS-2012-0030-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0030, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0030 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 7997039
before coming.

The petition is also available on the
APHIS Web site at http://
www.aphis.usda.gov/brs/aphisdocs/

11 01901p.pdf.
Other Information: Details regarding

the virtual meetings, including times,
dates, and how to participate, will be
available at http://
www.aphisvirtualmeetings.com.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1238; (301) 851-3954. To obtain copies
of the petition, contact Ms. Cindy Eck at

(301) 851-851-3882, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act
(PPA) (7 U.S.C. 7701 et seq.), the
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason To
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered (GE) organisms
and products are considered ‘“‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

Proposed Action

APHIS has received a petition (APHIS
Petition Number 11-019-01p) from
ArborGen Inc. of Summerville, SC,
seeking a determination of nonregulated
status of two Freeze Tolerant Eucalyptus
(FTE) lines designated 427 and 435. The
petition states that these eucalyptus
trees are unlikely to pose a plant pest
risk and, therefore, should not be a
regulated article under APHIS’
regulations in 7 CFR part 340. These
regulations are authorized by the PPA to
prevent the introduction or
dissemination of plant pests, and the
decision on whether or not to grant the
petition will be based on this standard.

As described in the petition, FTE
lines 427 and 435 have been genetically
engineered to express the CBF2 gene to
be more tolerant of cold conditions and
a gene expression cassette that prevents
pollen development. FTE lines 427 and
435 are currently regulated under 7 CFR
part 340. Field tests of FTE lines 427
and 435 have been conducted under
permits issued by APHIS at multiple
sites representing both freeze stress and
freeze stress-free environments in the
southeastern United States, Alabama,
Florida, Georgia, Louisiana, Mississippi,
South Carolina, and Texas.

APHIS has conducted three separate
environmental assessments (EA) on
actions related to permitting confined
field releases of FTE trees under
conditions designed to prevent spread
of the trees outside the field test area,
and in each case announced the
availability of the EA in the Federal
Register. These notices ! were published
on April 20, 2007 (Docket No. APHIS—
2007-0027, 72 FR 19876—19877), June 3,
2009 (Docket No. APHIS-2008-0059, 74
FR 26648-26649), and February 10,
2012 (Docket No. APHIS-2011-0130; 77
FR 7123-7124). In these assessments,
APHIS concluded that the field trials
would not pose a plant pest risk and
that issuing permits for the field trials
would not significantly affect the
quality of the human environment.

In accordance with § 340.6(d) of the
regulations and our process for
soliciting public input when
considering petitions for determinations
of nonregulated status for GE organisms,
we are publishing this notice to inform
the public that APHIS will accept
written comments regarding the petition
for a determination of nonregulated
status from interested or affected
persons for a period of 60 days from the
date of this notice. The petition is
available for public review, and copies
are available as indicated under
ADDRESSES and FOR FURTHER
INFORMATION CONTACT above.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information. All
comments received will be available for
public review. Any substantive issues
identified by APHIS based on our
review of the petition and our
evaluation and analysis of the
comments will be considered in the
development of our decisionmaking
documents.

As part of our decisionmaking process
regarding a GE organism’s regulatory
status, APHIS prepares a plant pest risk
assessment to assess its plant pest risk
and the appropriate environmental
documentation—either an EA or an
environmental impact statement (EIS)—
in accordance with the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.)
(NEPA), to provide the Agency with a
review and analysis of any potential
environmental impacts associated with
the petition request. Upon completion
of these documents, APHIS will furnish

1 The notices and environmental assessments are
available at http://www.regulations.gov/
#!docketDetail:D=APHIS-2007-0027, http://
www.regulations.gov/#!docketDetail;D=APHIS-

2008-0059, and http://www.regulations.gov/
#ldocketDetail;D=APHIS-2011-0130.
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a response to the petitioner and will
notify the public of our regulatory
determination.

Under the provisions of NEPA,
Federal agencies must examine the
potential environmental impacts of
proposed Federal actions before actions
are taken. In accordance with NEPA,
regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), U.S.
Department of Agriculture (USDA)
regulations implementing NEPA (7 CFR
part 1b) and APHIS’ NEPA
Implementing Procedures (7 CFR part
372), APHIS has considered how to
properly examine these potential
environmental impacts. In each of the
previous three APHIS actions
concerning FTE trees, we determined
that an EA was the appropriate means
to consider and document
environmental impacts. Also, in
response to a legal challenge to the
adequacy of these EAs and the NEPA
process, the United States District Court
for the Southern District of Florida
granted summary judgment affirming
the APHIS actions (Case No. 10-14175—
CIV-MOORE/LYNCH).

An EA might also be used in this case,
where the relevant Federal action would
be determination of nonregulated status
of two FTE lines. However, APHIS is
choosing the option of preparing an EIS
to analyze the potential environmental
impacts of responding to this petition
request.

APHIS is exercising its option to
prepare an EIS rather than an EA to
address unresolved proposed or adopted
local, regional, State, interstate, or
Federal land use plans or policies that
may result in adverse environmental
impacts. In preparing an EIS, APHIS
would be responsive to other agencies
that have an interest in the possible
future establishment of FTE trees in
forest areas. Federal and State agencies
have expressed interest in this issue
from several perspectives. The USDA
Forest Service has agreed to serve as a
cooperating agency in the preparation of
this EIS and will provide expertise in
hydrology, to assess the effects of
eucalyptus on water resources, and
economic modeling, to predict where in
the United States FTE trees may be
adopted. The United States Department
of Energy considers eucalyptus as a
candidate bioenergy feedstock. The
United States Fish and Wildlife Service
has expressed interest in studies of the
impacts of eucalyptus tree plantations
on wildlife diversity and ecosystem
sustainability. Various States, including
Georgia and Florida, have conducted
studies or hearings on the possible use

of tree plantations as sources of
bioenergy feedstocks. APHIS believes
that choosing to prepare an EIS rather
than an EA would allow us to fully
consider potential environmental
impacts of the Federal action under
consideration and would also provide,
in an efficient way, data that could
address a wide variety of government
interests and could shed light on issues
relevant to possible future actions under
the jurisdiction of interested agencies.
By preparing an EIS at this time, APHIS
may provide agencies with an
opportunity to adopt all or part of the
EIS for future actions in accordance
with the adoption provisions of the
Council on Environmental Quality’s
NEPA implementing regulations (40
CFR 1506.3).

Alternatives

This notice identifies reasonable
alternatives and potential issues that
may be studied in the EIS. We are
requesting public comments to further
delineate the scope of alternatives and
environmental impacts and issues. We
will be hosting two virtual meetings
during the comment period to discuss
the scope of the EIS (see ADDRESSES
above). We are particularly interested in
receiving comments regarding
biological, cultural, or ecological issues,
and we encourage the submission of
scientific data, studies, or research to
support your comments.

The EIS will consider a range of
reasonable alternatives. APHIS is
considering including a “no action” and
“approve the petition request”
alternatives. Under the ’no action”
alternative, in accordance with 7 CFR
part 340, FTE would continue to be
regulated and the environmental release
and interstate movement of FTE lines
427 and 435 would require permits
issued or notifications acknowledged by
APHIS. APHIS might choose this
alternative if there was insufficient
evidence to demonstrate that the
regulated eucalyptus events were not
plant pests or the lack of plant pest risk
from the unconfined cultivation of FTE
lines 427 and 435. Under the “approve
the petition request” alternative, FTE
lines 427 and 435 would no longer be
regulated articles under the regulations
at 7 CFR part 340.

Environmental Issues for Consideration

We have also identified the following
potential environmental issues for
consideration in the EIS:

e Alteration in susceptibility to
disease or insects—Potential of FTE
lines 427 and 435 to harbor plant pests
or diseases and the impacts of these
pests or diseases on natural resources,

forestry, or agriculture within the range
of FTE lines 427 and 435.

e Alteration in weediness
characteristics—Potential of FTE lines
427 and 435 to be invasive in certain
environments and the impacts to natural
resources and sociocultural resources if
it is invasive.

¢ Potential impacts of growing FTE
lines 427 and 435 on soil hydrology and
water resources and how potential
changes in soil hydrology or water use
may affect natural resources and
sociocultural resources.

e Potential impacts of FTE lines 427
and 435 on fire incidence and ecology
and how this may affect natural
resources and sociocultural resources.

¢ Potential impacts of allelopathy of
FTE lines 427 and 435 on forestry
practices or land use.

¢ Potential direct or indirect effects of
FTE lines 427 and 435 on human health.

¢ Potential direct or indirect effects of
FTE lines 427 and 435 on wildlife and
their habitats.

In considering reasonable alternatives,
the EIS will also study whether these
potential environmental issues pose any
potential plant pest risks that FTE may
exhibit. In addition to plant pest risks
that may be posed by characteristics of
an individual GE eucalyptus, like
allelopathy (suppression of growth of
nearby plants due to toxin release), the
EIS will also examine potential plant
pest risks associated with
environmental issues arising from the
potential scale of nonregulated GE
eucalyptus plantings. Plantings under
the earlier permits were of small scale
and limited duration. A decision to
approve the petition would allow for
larger sized plantings, closer together,
over a longer period of time.
Additionally, it is the first time APHIS
has received a petition for deregulation
for a GE tree like eucalyptus, where the
species tends to be the dominant species
in many forest areas, and the engineered
change will increase the range of the
species. These changes in scope from
the small trials require analysis of the
potential environmental and plant pest
risk effects of large-scale FTE planting of
local hydrology, fire ecology, and other
potential issues discussed above.

While the EIS will consider a
comprehensive range of potential
environmental impacts that FTE
eucalyptus may cause, impacts that are
not plant pest risks will not affect
APHIS’ decision as to whether or not to
make a determination of nonregulated
status of FTE. As explained above,
under the PPA, APHIS must make a
determination of nonregulated status
based on the GE organism’s potential to
pose a plant pest risk and nothing more.
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Comments that identify other issues
or alternatives that should be
considered for examination in the EIS
would be especially helpful. All
comments received during the comment
period will be carefully considered in
developing the final scope of the EIS.
Upon completion of the draft EIS and
the plant pest risk assessment for FTE
lines 427 and 435, a notice announcing
their availability and an opportunity to
comment on them will be published in
the Federal Register.

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DC, this 22nd day of
February 2013.
Michael Gregoire,

Deputy Administrator, Biotechnology
Regulatory Services, Animal and Plant Health
Inspection Service.

[FR Doc. 2013-04519 Filed 2—-26-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0026]

Pioneer Hi-Bred International, Inc.;
Availability of Petition, Plant Pest Risk
Assessment, and Environmental
Assessment for Determination of
Nonregulated Status of Maize
Genetically Engineered for Herbicide
Tolerance and Insect Resistance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from Pioneer Hi-Bred
International, Inc., (Pioneer) seeking a
determination of nonregulated status of
maize designated as maize event DP—
¥4114-3, which has been genetically
engineered to be resistant to certain
lepidopteran and coleopteran pests and
tolerant to the herbicide glufosinate.
The petition has been submitted in
accordance with our regulations
concerning the introduction of certain
genetically engineered organisms and
products. We are soliciting comments
on whether this genetically engineered
maize is likely to pose a plant pest risk.
We are making available for public
comment the Pioneer petition, our plant
pest risk assessment, and our draft
environmental assessment for the
proposed determination of nonregulated
status.

DATES: We will consider all comments
that we receive on or before April 29,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0026-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0026, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0026 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

The petition, draft environmental
assessment, and plant pest risk
assessment are also available on the
APHIS Web site at http://
www.aphis.usda.gov/brs/aphisdocs/

11 24401p.pdf, |http://
ww.aphis.usda.gov/brs/aphisdocs

. p _dea.pdf,|and |nttp:
www.aphis.usda.gov/brs/aphisdocs/|

1 24401p dpra.pdf.|
FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain

copies of the petition, draft
environmental assessment, or plant pest
risk assessment, contact Ms. Cindy Eck
at (301) 851-3892, email:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act (7
U.S.C. 7701 et seq.), the regulations in
7 CFR part 340, “Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is Reason to Believe Are Plant Pests,”
regulate, among other things, the
introduction (importation, interstate
movement, or release into the
environment) of organisms and products
altered or produced through genetic
engineering that are plant pests or that

there is reason to believe are plant pests.
Such genetically engineered organisms
and products are considered ‘‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

APHIS has received a petition (APHIS
Petition Number 11-244—01p) from
Pioneer Hi-Bred International, Inc.,
(Pioneer) of Johnston, IA, seeking a
determination of nonregulated status of
maize (Zea mays) designated as maize
event DP—@@®4114-3 (event 4114). Event
4114 has been genetically engineered to
be resistant to certain lepidopteran
pests, including European corn borer
(Ostrinia nubilalis), and certain
coleopteran pests, including western
corn rootworm (Diabrotica virgifera
virgifera), and tolerant to the herbicide
glufosinate. The petition states that this
maize is unlikely to pose a plant pest
risk and, therefore, should not be a
regulated article under APHIS’
regulations in 7 CFR part 340.

As described in the petition, event
4114 has been genetically engineered to
produce the Cry proteins Cry1F,
Cry34Ab1, and Cry35Ab1, as well as the
herbicide tolerance protein
phosphinothricin acetyltransferase
(PAT). The Cry1F protein confers
resistance to certain lepidopteran pests,
including European corn borer; the
Cry34Ab1 and Cry35Ab1 proteins
confers resistance to certain coleopteran
pests, including the western corn
rootworm; and the PAT protein confers
tolerance to the herbicidal active
ingredient glufosinate-ammonium at
current labeled rates. Event 4114 is
currently regulated under 7 CFR part
340. Interstate movements and field
tests of event 4114 have been conducted
under permits issued or notifications
acknowledged by APHIS.

Field tests conducted under APHIS
oversight allowed for evaluation in a
natural agricultural setting while
imposing measures to minimize the risk
of persistence in the environment after
completion of the test. Data are gathered
on multiple parameters and used by the
applicant to evaluate agronomic
characteristics and product
performance. These and other data are
used by APHIS to determine if the new
variety poses a plant pest risk.

In section 403 of the Plant Protection
Act, “plant pest” is defined as any


http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0026-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0026-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0026-0001
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0026
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0026
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0026
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p.pdf
mailto:john.t.turner@aphis.usda.gov
mailto:cynthia.a.eck@aphis.usda.gov
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p_dea.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p_dea.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p_dea.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p_dpra.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p_dpra.pdf
http://www.aphis.usda.gov/brs/aphisdocs/11_24401p_dpra.pdf

Federal Register/Vol. 78, No. 39/ Wednesday, February 27, 2013/ Notices

13313

living stage of any of the following that
can directly or indirectly injure, cause
damage to, or cause disease in any plant
or plant product: A protozoan, a
nonhuman animal, a parasitic plant, a
bacterium, a fungus, a virus or viroid, an
infectious agent or other pathogen, or
any article similar to or allied with any
of the foregoing. APHIS has prepared a
plant pest risk assessment to determine
if event 4114 is unlikely to pose a plant
pest risk.

APHIS has also prepared a draft
environmental assessment (EA) in
which it presents two alternatives based
on its analyses of data submitted by
Pioneer, a review of other scientific
data, and field tests conducted under
APHIS oversight. APHIS is considering
the following alternatives: (1) Take no
action, i.e., APHIS would not change the
regulatory status of maize event 4114
and it would continue to be a regulated
article, or (2) make a determination of
nonregulated status of event 4114.

The draft EA has been prepared to
provide the APHIS decisionmaker with
a review and analysis of any potential
environmental impacts associated with
the proposed determination of
nonregulated status of event 4114. The
draft EA was prepared in accordance
with (1) the National Environmental
Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.), (2) regulations
of the Council on Environmental
Quality for implementing the
procedural provisions of NEPA (40 CFR
parts 1500-1508), (3) USDA regulations
implementing NEPA (7 CFR part 1b),
and (4) APHIS’ NEPA Implementing
Procedures (7 CFR part 372).

Paragraph (d) of § 340.6 provides that
APHIS will publish a notice in the
Federal Register providing 60 days for
public comment for petitions for a
determination of nonregulated status. In
accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the petition for a determination of
nonregulated status from interested or
affected persons for a period of 60 days
from the date of this notice. We are also
soliciting written comments from
interested or affected persons on the
plant pest risk assessment and the draft
EA prepared to examine any potential
environmental impacts of the proposed
determination of nonregulated status of
the subject maize line. The petition,
draft EA, and plant pest risk assessment
are available for public review, and
copies of the petition, draft EA, and
plant pest risk assessment are available
as indicated under ADDRESSES and FOR
FURTHER INFORMATION CONTACT above.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information. All
comments received regarding the
petition, draft EA, and plant pest risk
assessment will be available for public
review. After reviewing and evaluating
the comments on the petition, the draft
EA, plant pest risk assessment, and
other data, APHIS will furnish a
response to the petitioner, either
approving or denying the petition.
APHIS will also publish a notice in the
Federal Register announcing the
regulatory status of event 4114 and the
availability of APHIS’ written
environmental decision and regulatory
determination.

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 22nd day of
February 2013.
Michael Gregoire,

Deputy Administrator, Biotechnology
Regulatory Services, Animal and Plant Health
Inspection Service.

[FR Doc. 2013—04518 Filed 2—-26—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2013-0011]

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Contaminants in Foods

AGENCY: Office of the Under Secretary
for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Under
Secretary for Food Safety, U.S.
Department of Agriculture (USDA), and
the Food and Drug Administration
(FDA), U.S. Department of Health and
Human Services, are sponsoring a
public meeting on March 12, 2013. The
objective of the public meeting is to
provide information and receive public
comments on agenda items and draft
U.S. positions that will be discussed at
the 7th Session of the Codex Committee
on Contaminants in Foods (CCCF) of the
Codex Alimentarius Commission
(Codex), which will be held in Moscow,
Russian Federation, April 8-12, 2013.
The Under Secretary for Food Safety
and FDA recognize the importance of
providing interested parties the
opportunity to obtain background
information on the 7th Session of the
CCCF and to address items on the
agenda.

DATES: The public meeting is scheduled
for Tuesday, March 12, 2013, from 10:00
a.m. to 12:00 noon.

ADDRESSES: The public meeting will be
held at the Harvey W. Wiley Federal
Building, Room 1A-001, FDA, Center
for Food Safety and Applied Nutrition
(CFSAN), 5100 Paint Branch Parkway,
College Park, MD 20740. Documents
related to the 7th Session of the CCCF
will be accessible via the World Wide
Web at http://
www.codexalimentarius.org/meetings-
reports/en/.

Nega Beru, U.S. Delegate to the 7th
Session of the CCCF invites interested
U.S. parties to submit their comments
electronically to the following email
address henry.kim@jfda.hhs.gov.

Registration: Attendees may register
electronically at the same email address
provided above by March 8, 2013. The
meeting will be held in a Federal
building; therefore, early registration is
encouraged as it will expedite entry into
the building and its parking area. You
should also bring photo identification
and plan for adequate time to pass
through security screening systems. If
you require parking, please include the
vehicle make and tag number when you
register. Attendees that are not able to
attend the meeting in-person but wish to
participate may do so by phone.

Call in Number: If you wish
participate in the public meeting for the
7th Session of CCCF by telephone
conference, please use the call in
number and participant code listed
below:

Call in Number: 1-888—858—2144.

Participant Code: 6208658.

FOR FURTHER INFORMATION CONTACT:
Henry Kim, Ph.D., Office of Food Safety,
CFSAN/FDA, HFS-317, 5100 Paint
Branch Parkway, College Park, MD
20740, Telephone: (240) 402-2023, Fax:
(301) 436—2632, email:
henry.kim@fda.hhs.gov or Barbara
McNiff, U.S. Codex Office, 1400
Independence Avenue, Washington, DC;
Telephone (202) 690-4719, email:
Barbara.McNiff@fsis.usda.gov.

FOR FURTHER INFORMATION ABOUT THE
PUBLIC MEETING CONTACT: Henry Kim,
Ph.D., Office of Food Safety, CFSAN/
FDA, HFS-317, 5100 Paint Branch
Parkway, College Park, MD 20740,
Telephone: (240) 402—-2023, Fax: (301)
436—2632, email:
henry.kim@jfda.hhs.gov.

SUPPLEMENTARY INFORMATION:

Background

Codex was established in 1963 by two
United Nations organizations, the Food
and Agriculture Organization (FAO) and
the World Health Organization (WHO).
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Through adoption of food standards,
codes of practice, and other guidelines
developed by its committees, and by
promoting adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure that fair practices are used
in the food trade.

The CCCF is responsible for:

(a) Establishing or endorsing
permitted maximum levels, and where
necessary revising existing guideline
levels for contaminants and naturally
occurring toxicants in food and feed;

(b) Preparing priority lists of
contaminants and naturally occurring
toxicants for risk assessment by the Joint
FAO/WHO Expert Committee on Food
Additives (JECFA);

(c) Considering and elaborating
methods of analysis and sampling for
the determination of contaminants and
naturally occurring toxicants in food
and feed;

(d) Considering and elaborating
standards or codes of practice for related
subjects; and

(e) Considering other matters assigned
to it by Codex in relation to
contaminants and naturally occurring
toxicants in food and feed.

The Committee is chaired by The
Netherlands.

Issues To Be Discussed at the Public
Meeting

The following items on the Agenda
for the 7th Session of the CCCF will be
discussed during the public meeting:

o Matters Referred to the CCCF by the
Codex Alimentarius Commission or
its subsidiary bodies

e Matters of Interest Arising from FAO
and WHO (including JECFA)

o Matters of Interest Arising from other
International Organizations

e Proposed Draft Maximum Levels for
Deoxynivalenol (DON) in Cereals and
Cereal-based Products and Associated
Sampling Plans

e Editorial Amendments to the General
Standard for Contaminants and
Toxins in Foods and Feeds (GSCTFF)

e Proposed Draft Code of Practice for
Weed Control to Prevent and Reduce
Pyrrolizidine Alkaloid Contamination
in Food and Feed

e Proposed Draft Revision of Maximum
Levels for Lead in selected
commodities in the General Standard
for Contaminants and Toxins in Food
and Feed

e Proposed Draft Annex for Prevention
and Reduction of Aflatoxins and
Ochratoxin A Contamination in
Sorghum to the Code of Practice for
the Prevention and Reduction of
Mycotoxin Contamination in Cereals

¢ Proposed Draft Code of Practice for
the Prevention and Reduction of
Ochratoxin A contamination in Cocoa

e Proposed Draft Code of Practice to
Reduce the Presence of Hydrocyanic
Acid in Cassava and Cassava Products

¢ Proposed Draft Maximum Levels for
Hydrocyanic Acid in Cassava and
Cassava Products

¢ Proposed Draft revision of the
guideline levels for radionuclides in
food

¢ Discussion paper on the development
of a code of practice for the
prevention and reduction of arsenic
contamination in Rice

e Discussion paper on control measures
for fumonisions in maize and maize
products

¢ Discussion paper on management
practices to reduce exposure of food-
producing animals (livestock and
bees) to pyrrolizidine alkaloids; and
to reduce presence of Pyrroliaidine
alkaloids in commodities (raw and
processed)

¢ Discussion paper on the review of the
guideline level for methylmercury in
fish and predatory fish

¢ Discussion paper on aflatoxins in
cereals

e Priority List of Contaminants and
Naturally Occurring Toxicants
proposed for evaluation by JECFA
Each issue listed will be fully

described in documents distributed, or

to be distributed, by the Secretariat prior

to the meeting. Members of the public

may access or request copies of these

documents (see ADDRESSES).

Public Meeting

At the March 12, 2013 public meeting,
draft U.S. positions on the agenda items
will be described and discussed, and
attendees will have the opportunity to
pose questions and offer comments.
Written comments may be offered at the
meeting or sent to Dr. Henry Kim for the
7th Session of the CCCF (see
ADDRESSES). Written comments should
state that they relate to activities of the
7th Session of the CCCF.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this notice, FSIS will announce it on-
line through the FSIS Web page located
at http://www.fsis.usda.gov/regulations/
2006 _Notices Index/. FSIS also will
make copies of this Federal Register
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,

Federal Register notices, FSIS public
meetings, recalls, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade and farm groups,
consumer interest groups, allied health
professionals, and other individuals
who have asked to be included. The
update is available on the FSIS Web
page. Through the Listserv and Web
page, FSIS is able to provide
information to a much broader and more
diverse audience. In addition, FSIS
offers an email subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://
www.fsis.usda.gov/news and events/
email subscription. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves and have the
option to password protect their
account.

USDA Nondiscrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs).

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s Target Center at 202—720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
202—-720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Done at Washington, DC, on February 20,
2013.

Mary Frances Lowe,

U.S. Manager for Codex Alimentarius.
[FR Doc. 2013—04471 Filed 2—-26-13; 8:45 am|
BILLING CODE 3410-DM-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Bridger-Teton National Forest;
Wyoming; Teton to Snake Fuels
Management Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Forest Service is
preparing an environmental impact
statement (EIS) to document the
potential effects of the Teton to Snake
Fuels Management Project. The analysis
will evaluate and disclose the effects of
treating National Forest land to reduce
the potential fire behavior within the
wildland-urban interface to better
protect threatened values, to improve
firefighter safety, and to allow fire to
play a more natural role in the
ecosystem. Treatments include
understory thinning and prescribed fire
some of which are located within the
Palisades Wilderness Study Area (WSA)
and Inventoried Roadless Areas (IRAs).
Connected actions necessary to
implement the proposed treatments
include road maintenance,
reconstruction, temporary road and
landing construction and obliteration,
and construction of fire control lines
where needed to contain prescribed fire
treatments. No road work or commercial
vegetation treatments would occur
within the WSA. Road maintenance
would occur in a small portion of the
Phillips Ridge IRA but no
reconstruction would occur. The project
is located in Teton and Lincoln
Counties, Wyoming, west of the Jackson
Hole valley and Snake River corridor,
and east of the Caribou-Targhee
National Forest.

The Teton to Snake Fuels
Management Project was previously
scoped and anyalyzed through an
environmental assessment (EA) process.
The EIS alternatives developed to date
are the same as those in the EA. Public
comments received on the original
Proposed Action, Alternative 2,
included support of the project as
proposed, but also concerns that the
proposed treatments constitute human
manipulation in the WSA which could
adversely affect wildlife, wilderness
character, and eligibility for future
designation in the National Wilderness
Preservation System. Concern about
proposed thinning treatments in the
IRAs was also expressed. Requested
modifications included reducing the
amount of prescribed burning and
eliminating all thinning treatments in
the WSA and IRAs. Additionally

concern was expressed that the
proposed action could have adverse
effects to habitat for boreal owls and
goshawks, as well as reduce old growth
habitat. The Forest Service responded to
these concerns by developing a new
alternative (Alternative 3—Reduce
Potential Impacts to Special Areas and
Wildlife Habitat), which reduces
activities in the WSA and IRAs and
avoids goshawk habitat, whitebark pine,
boreal forest, and old growth habitat.
Changes include dropping,
reconfiguring, and reducing the size of
units, and changing treatment
prescriptions. In addition to the above
resource concerns, units were modified
or dropped if they also had potential
impacts to visual quality,
implementation difficulty, or
topography that could slow an
advancing wildfire. Also considered
was the proximity of hazardous fuels to
homes and to other fuel reduction
projects that could contribute to
reducing fire behavior in the project
area. The Jackson Ranger District may be
contacted for specific treatment unit
revisions made in developing
Alternative 3.

DATES: Comments submitted during the
scoping period for the environmental
assessment (EA) beginning in 2010 will
be brought forward into the EIS analysis
so there is no need to re-submit them.
New comments would be most useful if
they present new information or
describe specific unwanted effects of
implementing Alternative 3. Comments
concerning the scope of the analysis
must be received by April 1st, 2013. The
draft environmental impact statement is
expected in July 2013 and the final
environmental impact statement is
expected September 2013.

ADDRESSES: Send written comments to
Dale Deiter, District Ranger, USDA
Forest Service, Bridger-Teton National
Forest, 25 Rosencrans Lane, P.O. Box
1689, Jackson, WY 83001. Comments

may also be sent via email to comments-

intermtn-bridger-teton-jackson@fs.fed.us
or via facsimile to (307) 739-5450.
Verbal comments must be received in
person at the Jackson Ranger Station, 25
Rosencrans Lane, Jackson, WY, or by
telephone at (307) 739-5431 during
normal business hours (8:00 a.m.—4:30
p.m.).
FOR FURTHER INFORMATION CONTACT: Visit
our projects Web site at http://
www.fs.usda.gov/goto/btnf/projects or
contact Jason Lawhon, North Zone Fuels
Assistant Fire Management Officer,
phone (307) 739-5431 or email
jdlawhon@fs.fed.us.

Individuals who use
telecommunication devices for the deaf

(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The purpose of this project is to (1)
reduce wildland fire threat to residential
areas, (2) allow Forest managers to
transition from suppressing most fires to
a more natural fire regime, and (3)
improve firefighter and public safety.

The project area lies within the
wildland-urban interface (WUI) as
identified by Teton County’s
Community Wildfire Protection Plan. As
per the National Fire Plan, the National
Cohesive Wildland Fire Management
Strategy, and the Healthy Forests
Restoration Act, the Forest Service has
made the commitment to protect human
communities from wildfires originating
on public lands by implementing
hazardous fuel reduction projects on
Federal lands within the WUL. A fire
behavior assessment conducted in 2010
revealed that 42 percent of the area
within one-quarter mile of residential
areas and the Bonneville Power
Administration powerline could
produce flame lengths over 4 feet, and
25 percent of this same area could
produce crown fires and potential
spotting up to a mile ahead of the fire.
Wildfires are difficult to suppress under
these conditions, particularly with the
prevailing winds pushing fire toward
the resdiential areas bordering the
project area on the east. Additionally,
there is a need to remove some snags in
close proximity to homes, where
firefighters would be located, to
promote safety during firefighting
activities.

Wilderness policy dictates that the
Forest Service shall “reduce, to an
acceptable level, the risks and
consequences of wildfire within
wilderness or escaping from
wilderness.” Most of the project area is
located within the Palisades Wilderness
Study. There is a need to reduce
potential fire behavior along the
National Forest boundary to reduce the
threat of wildfire spreading to
residential areas, and to provide the
opportunity for wildfire to play a more
natural role in the ecosytem. The
Wyoming Wilderness Act requires that
the Palisades WSA be managed to
preserve wilderness character, which
includes allowing natural processes of
ecological change, such as fire, to
operate freely to the extent possible.
However, this can only occur if fire
managers feel they have a reasonable
chance of keeping the fire from escaping
off of National Forest System lands.
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Proposed Action

Alternative 3 proposes to treat 35
units totalling 14,281 acres through
thinning (1,757 acres) and prescribed
burning (12,524 acres). Thinning would
favor large tree retention using the
general priority order of whitebark and
limber pine, aspen, Douglas-fir,
lodgepole pine, Engelmann spruce, and
subalpine fir. Thinning would leave 70
to 200 trees per acre in the non-
commercial units, and 60 to 140 trees
per acre in the commercial units.
Conifers in and around aspen clones
would be thinned to release suppressed
aspen. Residual branches, logs, and
other resulting debris would be hand- or
machine-piled and burned in the units
or on the landings, or scattered to
further reduce fuel concentrations in the
project area. Ladder fuels would be
pruned in some units. Snags would be
removed as needed for firefighter safety
in portions of 27 units located in close
proximity to residential areas. Road
reconstruction would occur on 1.3 miles
of National Forest roads and a total of
1 mile of temporary road would be
constructed and then obliterated after
use. Routine maintenance would occur
on 11.7 miles of roads. Approximately
27 landings would be used.

Prescribed fire would reduce fire
potential while creating a mosaic of
burned and unburned areas. Ground
and aerial ignition techniques would
adhere to site-specific burn plans that
identify parameters for weather, air
quality, contingency resources, other
resource concerns, equipment needs,
and responses for potential escapes. Fire
managers would use, and subsequently
rehabilitate, up to seven miles of low-
impact fire control lines if needed to
contain prescribed fire. Natural barriers
to fire spread would be used where
possible.

Alternative 3 includes extensive
project design features and best
practices to avoid or reduce impacts to
cultural resources, water resources,
range, recreation, scenery, sensitive
plants, air quality, soils, special areas,
and wildlife.

Possible Alternatives

At this time it is planned that the EIS
will examine Alternative 1 (No Action),
Alternative 2 (Proposed Action
originally scoped in December 2010 and
modified after further analysis), and
Alternative 3—Reduce Potential Impacts
to Special Areas and Wildlife Habitat
(developed to address public concerns
after original scoping period).

Preliminary Issues

Key issues identified during the
original public scoping include effects

to the WSA, IRAs, and wildlife habitat.
Additional public concerns addressed
in the analysis include potential effects
related to unauthorized motorized use,
standing trees, spread of noxious weeds,
road use, smoke, heavy equipment, and
biodiversity.

In March 2012, the Palisades WSA
map used by the Forest Service for
analysis of the Teton to Snake Fuels
Management Project was questioned. In
July 2012, Jackson District Ranger Dale
Deiter put the project on hold until
more clarity was obtained regarding the
WSA boundary. Since then extensive
record searches have occurred
uncovering many valuable maps and
memos. In addition, two public
meetings were held with people
interested in the boundary issue. Based
on the best information available at this
time, the Forest Service is proceeding
with the RARE Il map from 1977
(Roadless Area and Review Evalaution
process). The map package is expected
to be assembled in March 2013 and will
be submitted to the Regional and
Washington Offices of the Forest Service
for review and approval. Upon
approval, a certified boundary and legal
description will be prepared by the
Forest Service lands office with final
approval from the Regional Forester. A
decision on the Teton to Snake Fuels
Management Project would only be
made after the Palisades WSA boundary
is approved.

Responsible Official

Dale Deiter, District Ranger, Jackson
Ranger District, Bridger-Teton National
Forest

Nature of Decision To Be Made

The District Ranger will decide
whether to implement one of the
alternatives designed to meet the
purpose and need for the project, or take
no action.

Permits or Licenses Required

A permit would be required from the
State of Wyoming prior to any
prescribed burning. The appropriate
regulatory agencies will be consulted
regarding national or state required
permits associated with roads used in
project implementation, and required
permits obtained prior to
implementation.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. As noted above,
comments submitted during the scoping
period beginning in 2010 will be
brought forward in the EIS so there is no

need to re-submit them. New
information and concerns describing
site-specific unwanted effects related to
Alternative 3 would be useful.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Include the following information
with your comments: Your name,
address, email (optional), and telephone
number; the project name: Teton to
Snake Fuels Management Project; and
site-specific comments, along with
supporting information you believe will
help identify issues, develop
alternatives, or predict environmental
effects of this proposal. The most useful
comments provide new information or
describe unwanted environmental
effects potentially caused by the
proposed action. If you reference
scientific literature in your comments,
you must provide a copy of the entire
reference you have cited and include
the predicted site-specific effects
supported by the literature.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however anonymous
comments will not provide the agency
with the ability to provide you with
project updates.

Dated: February 21, 2013.
Dale Deiter
Jackson District Ranger.
[FR Doc. 2013—04498 Filed 2—26-13; 8:45 am|
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Forest Service
RIN 0596-AD06

National Forest System Land
Management Planning Directives

AGENCY: Forest Service, USDA.

ACTION: Notice of issuance of agency
proposed directives; request for
comment.

SUMMARY: The Forest Service has issued
proposed directives to Forest Service
Handbook (FSH 1909.12) and Manual
(FSM 1920) establishing procedures and
responsibilities for implementing the
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National Forest System (NFS) land
management planning regulation.
Issuance of these proposed directives
will provide consistent overall guidance
to Forest Service Line Officers and
Agency employees in developing,
amending, or revising land management
plans for units of the NFS. Public
comment is invited and will be
considered in developing the final
directives.

DATES: Comments must be received in
writing by April 29, 2013.
ADDRESSES: Submit comments
concerning the proposed directives
through one of the following methods:

1. Public participation portal: https://
cara.ecosystem-management.org/Public/
CommentInput?Project=30641.
Comments may also be provided
through the Federal rulemaking portal:
http://www.regulations.gov.

2. Facsimile: Fax to: 503.224.1851.
Please identify your comments by

including “RIN 0596—AD06" or
“planning directives” on the cover sheet
or the first page.

3. U.S. Postal Service: The mailing
address is: USDA Forest Service
Planning Directives Comments, P.O.
Box 40088, Portland, OR 97240.

FOR FURTHER INFORMATION CONTACT:
Annie Eberhart Goode, Planning
Specialist, Ecosystem Management
Coordination Staff, 202—205-1056 or
703—-605—4478.

SUPPLEMENTARY INFORMATION: The Forest
Service has issued proposed directives
to Forest Service Handbook (FSH
1909.12) and Manual (FSM 1920)
establishing procedures and
responsibilities for implementing the
National Forest System (NFS) land
management planning regulation set out
at 36 CFR part 219. This promulgated
rule was published in the Federal
Register on April 9, 2012 (77 FR 21161).

Public Participation

Please note that the Forest Service
will not be able to receive hand-
delivered comments. In addition, please
note that all comments, including
names and addresses when provided,
will be placed in the record and
available for public inspection and
copying. The Agency cannot confirm
receipt of comments. Individuals
wishing to inspect comments should
call Jody Sutton at 801-517—-1020 to
schedule an appointment.

These proposed directives are a
revision of Forest Service Handbook
(FSH) 1919.12 and Forest Service
Manual (FSM) 1920. Copies of the
proposed directives are available on the
World Wide Web/Internet at http://
www.fs.usda.gov/goto/planningrule/
directives. Copies may be obtained by
contacting one of the following Regional
Offices:

Region

Phone No.

Address

Northern Region—R1

Rocky Mountain Region—R2

Southwestern Region—R3
Intermountain Region—R4
Pacific Southwest Region—R5
Pacific Northwest Region—R6

Southern Region—R8
Eastern Region—R9
Alaska Region—R10

406-329-3511

303-275-5350

505-842-3292
801-625-5605
707-562-8737
503-808—-2468

404-347-4095
414-297-3600
907-586-8806

Street Address: 200 E. Broadway, Missoula, MT 59802.
Mailing address: P.O. Box 7669, Missoula, MT 59807—-7669.
Street Address: 740 Simms St., Golden, CO 80401.

Mailing address: P.O. Box 25127, Lakewood, CO 80225-0127.
333 Broadway SE., Albuquerque, NM 87102.

324 25th Street, Ogden, UT 84401.

1323 Club Drive, Vallejo, CA 94592.

Street Address: 333 SW. First Avenue, Portland, Oregon 97204.
Mailing address: P.O. Box 3623, Portland, OR 97208-3623.
1720 Peachtree Rd. NW., Atlanta, GA 30309.

626 East Wisconsin Ave. Milwaukee, WI 53202.

P.O. Box 21628, Juneau, AK 99802-1628.

Readers are encouraged to obtain a
copy of the proposed directives to
formulate their comments and provide
input for the development of the final
planning directives.

Background

On April 9, 2012, the U. S.
Department of Agriculture (Department
or USDA) adopted final planning
regulations for the NFS at 36 CFR part
219 (77 FR 21161). These regulations,
known collectively as the 2012 Planning
Rule, provide broad programmatic
direction in developing and carrying out
land management planning. The rule
explicitly directs the Chief of the Forest
Service to establish planning procedures
in the Forest Service Directives System
(36 CFR 219.1(c)).

The Forest Service is implementing
the 2012 Planning Rule. Those
responsible officials that are
implementing the 2012 Planning Rule
must follow the regulations at 36 CFR
219 and applicable existing Forest
Service Directives until they are
superseded.

The Forest Service Directives System
consist of the Forest Service Manual
(FSM) and the Forest Service Handbook
(FSH), which contain the Agency’s
policies, practices, and procedures, and
serves as the primary basis for the
internal management and control of
programs and administrative direction
to Forest Service employees. The
directives for all Agency programs are
set out on the World Wide Web/Internet
at http://www.fs.fed.us/im/directives.

Specifically, the FSM contains legal
authorities, objectives, policies,
responsibilities, instructions, and
guidance needed on a continuing basis
by Forest Service Line Officers and
primary staff to plan and execute
programs and activities. The FSH is the
principal source of specialized guidance
and instruction for carrying out the
policies, objectives, and responsibilities
contained in the FSM.

For these proposed directives, both
the FSM and the FSH provide policy
direction, objectives, instructions, and
guidance for Forest Service Line
Officers and primary staff to plan and

execute the process of developing,
revising, amending, and making
administrative changes to plans.

Content of Proposed Directives

The following is an overview of the
contents of the proposed directives.

FSM 1920—Land Management Planning
Manual

This Forest Service Manual describes
a process for developing, revising,
amending, and making administrative
changes to land management plans for
the National Forest System (NFS). It
includes authorities and
responsibilities. It should be used in
conjunction with the FSH.

FSH 1909.12—Land Management
Planning Handbook

This FSH provides policy direction,
objectives, instructions and guidance for
the process of developing, revising,
amending, and making administrative
changes to plans for the NFS. It includes
authorities and responsibilities.


https://cara.ecosystem-management.org/Public/CommentInput?Project=30641
https://cara.ecosystem-management.org/Public/CommentInput?Project=30641
https://cara.ecosystem-management.org/Public/CommentInput?Project=30641
http://www.fs.usda.gov/goto/planningrule/directives
http://www.fs.usda.gov/goto/planningrule/directives
http://www.fs.usda.gov/goto/planningrule/directives
http://www.fs.fed.us/im/directives
http://www.regulations.gov
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Zero Code

The section known as the zero code
contains authorities, responsibilities,
and select definitions applicable to
subsequent chapters.

Chapter 10—The Assessment

This chapter describes the procedures
for writing an assessment for
development, amendment, or revision of
land management plans.

Chapter 20—Land Management Plan

This chapter describes the land
management plan under the 2012
Planning Rule and explains the
procedures for developing, amending,
and revising land management plans.

Chapter 30—Monitoring

This chapter describes the plan
monitoring program, broader-scale
monitoring strategy, and biennial
evaluation of the monitoring
information for land management
planning.

Chapter 40—Key Processes Supporting
Land Management Planning

This chapter describes the adaptive
management framework, use of best
available scientific information, public
participation and the role of
collaboration, and tribal consultation as
it relates to land management plans.

Chapter 50—Objection Process

This chapter describes the process for
the public to seek administrative review
of plans, plan revisions, and plan
amendments before their approval. This
process is referred to as the objection
process.

Chapter 60—Forest Vegetation Resource
Planning

This chapter provides procedures for
developing plan components and other
plan content to meet National Forest
Management Act (NFMA) and planning
rule requirements for identifying lands
that are not suitable for timber
production, plan components for timber
harvest for timber production or other
purposes, limitations on timber harvest,
and display of the planned timber sale
program.

Chapter 70—Wilderness Evaluation

This chapter describes the process for
identifying and evaluating lands that
may be suitable for inclusion in the
National Wilderness Preservation
System and determining whether to
recommend any such lands for
wilderness designation.

Chapter 80—Wild and Scenic River
Evaluation

This chapter describes the process for
identifying and evaluating potential
additions to the National Wild and
Scenic Rivers System. This chapter also
addresses interim management of river
segments determined to be eligible and
suitable, documentation of study
results, as well as the process for
notifying Congress of agency wild and
scenic river recommendations.

Chapter 90—References

This chapter contains exhibits or
references not easily found
electronically.

Regulatory Certifications

Regulatory Impact

This notice has been reviewed under
USDA procedures and Executive Order
(E.O.) 12866, Regulatory Planning and
Review. The Office of Management and
Budget (OMB) has reviewed this notice
and has determined that it is a
significant action. The proposed
directives would not have an annual
effect of $100 million or more on the
economy nor adversely affect
productivity, competition, jobs, the
environment, public health or safety,
nor State or local governments. The
proposed directives would not interfere
with an action taken or planned by
another agency nor raise new legal or
policy issues. Finally, the proposed
directives would not alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients of such
programs.

Moreover, the proposed directives
have been considered in light of E.O.
13272 regarding proper consideration of
small entities and the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), which amended the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). No direct or indirect financial
impact on small businesses or other
entities has been identified. Therefore, it
is hereby certified that these proposed
directives will not have a significant
economic impact on a substantial
number of small entities as defined by
the act.

Environmental Impact

These proposed directives provide the
detailed direction to agency employees
necessary to carry out the provisions of
the final 2012 Planning Rule adopted at
36 CFR part 219 governing land
management planning. Forest Service
Handbook 1909.15, section 31.12 (57 FR
43208; September 18, 1992) excludes
from documentation in an

environmental assessment or impact
statement ‘“‘rules, regulations, or policies
to establish Service-wide administrative
procedures, program processes, or
instructions.” The Agency’s conclusion
is that these proposed directives fall
within this category of actions and that
no extraordinary circumstances exist as
currently defined that require
preparation of an environmental
assessment or an environmental impact
statement.

No Takings Implications

These proposed directives have been
analyzed in accordance with the
principles and criteria contained in E.O.
12360, Governmental Actions and
Interference with Constitutionally
Protected Property Rights, and it has
been determined that they would not
pose the risk of a taking of private
property as they are limited to the
establishment of administrative
procedures.

Energy Effects

These proposed directives have been
analyzed under E.O. 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. It has been
determined that they do not constitute
a significant energy action as defined in
the Executive Order.

Civil Justice Reform

These proposed directives have been
reviewed under E.O. 12988, Civil Justice
Reform. These proposed directives will
direct the work of Forest Service
employees and are not intended to
preempt any State and local laws and
regulations that might be in conflict or
that would impede full implementation
of these directives. The directives would
not retroactively affect existing permits,
contracts, or other instruments
authorizing the occupancy and use of
NFS lands and would not require the
institution of administrative
proceedings before parties may file suit
in court challenging their provisions

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), which the President signed
into law on March 22, 1995, the effects
of these proposed directives on State,
local, and Tribal governments, and on
the private sector have been assessed
and do not compel the expenditure of
$100 million or more by any State, local,
or Tribal government, or anyone in the
private sector. Therefore, a statement
under section 202 of the act is not
required.
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Federalism

The Agency has considered these
proposed directives under the
requirements of E.O. 13132, Federalism.
The Agency has made a preliminary
assessment that they conform with the
federalism principles set out in this
Executive Order; would not impose any
significant compliance costs on the
States; and would not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Moreover, these
proposed directives address the land
management planning process on
National Forests, Grasslands or other
units of the NFS, which do not directly
affect the States. Based on comments
received on these proposed directives,
the Agency will consider if any
additional consultation will be needed
with State and local governments prior
to adopting final directives.

Consultation and Coordination With
Indian Tribal Governments

The Forest Service will conduct
government-to-government consultation
on the planning directives. The Forest
Service considers tribal consultation as
an ongoing, iterative process that
encompasses development of the
proposed directives through the
issuance of final directives. During
development of the 2012 Planning Rule,
between September 23, 2010, and
publication of the final rule on April 9,
2012, the Agency held 16 consultation
meetings across the Country. In
addition, Forest Service leaders held
one-on-one meetings, as requested, with
tribal leaders throughout the time
period of development of the rule.

The Agency will contact all federally
recognized Tribes and Alaska Native
Corporations by mail to formally initiate
consultation on the proposed directives
and seek comments within 120 days.

Controlling Paperwork Burdens on the
Public

These proposed directives do not
contain any record keeping or reporting
requirements or other information
collection requirements as defined in 5
CFR part 1320 and, therefore, impose no
paperwork burden on the public.
Accordingly, the review provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and
implementing regulations at 5 CFR part
1320 do not apply.

Chapter 50 of these proposed
directives contains information
collection requirements as defined in 5

CFR part 1320. The information
collection requirements have been
approved by the Office of Management
and Budget and assigned control
number 0596—0158.

Conclusion

The Forest Service has developed
these planning directives to set forth the
legal authorities, objectives, policy,
responsibilities, direction, and overall
guidance for Forest Service Line
Officers, agency employees, and others
to use the 2012 Planning Rule. The
proposed directives provide consistent
interpretation of the 2012 Planning Rule
for Line and Staff Officers, and
interdisciplinary teams.

The 2012 Planning Rule and the
proposed FSM and FSH sections
together provide requirements and
guidance for the Agency to adaptively
manage the NFS to maintain and restore
NFS land and water ecosystems and
protect species while providing for
ecosystem services and multiple uses.
The proposed directives are intended to
guide the development, revision, and
amendment of land management plans
to provide for the sustainability of
ecosystems and resources; meet the
need for forest restoration and
conservation, watershed protection, and
species diversity and conservation; and
assist the Agency in providing a
sustainable flow of benefits, services,
and uses of NFS lands that provide jobs
and contribute to the economic and
social sustainability of communities.

By seeking public notice and
comment on these proposed directives,
the Agency is continuing its
commitment to improve public
involvement and transparency in
decisionmaking associated with
developing, amending, or revising a
land management plan.

When the Agency offers the
opportunity for public notice and
comment on a proposed revision of a
Forest Service Manual or Handbook
revision, the Agency publishes a notice
of a proposed revision with a minimum
60-day comment period. The Agency
then considers the comments, makes
any changes, drafts, and publishes a
final Federal Register notice explaining
the final directive and the rationale for
any changes made from the propose. At
a minimum, this process takes 6 months
but normally takes 9—12 months.

The Forest Service is committed to
providing adequate opportunities for the
public to comment on administrative
directives that are of substantial public
interest or controversy, as provided in
the regulations at 36 CFR part 216. All
comments on these proposed directives
will be considered in the development

of the final directives. The full text of
these proposed directives are available
on the World Wide Web/Internet at
http://www.fs.usda.gov/goto/
planningrule/directives. Single paper
copies are available upon request from
the address and phone numbers listed
earlier in this notice as well as from the
nearest Regional Office, the locations of
which are also available on the
Washington Office headquarters
homepage on the World Wide Web/
Internet: www.fs.fed.us/.

Dated: February 21, 2013.
Thomas L. Tidwell,
Chief.
[FR Doc. 2013—-04470 Filed 2—-26-13; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

Notice of Intent To Request an
Extension of a Currently Approved
Information Collection

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 and
Office of Management and Budget
(OMB) regulations (5 CFR part 1320)
which implement the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), this notice announces the
intention of the National Institute of
Food and Agriculture (NIFA) to request
an extension for a currently approved
information collection (OMB No. 0524—
0026) for Form NIFA-666,
“Organizational Information.”

DATES: Submit comments on or before
April 29, 2013.

ADDRESSES: You may submit comments,
identified by NIFA-2013-0008, by any
of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: rmartin@NIFA.usda.gov.
Include NIFA—-2013-0008 in the subject
line of the message.

Fax:202-720-0857.

Mail: Written comments concerning
this notice and requests for copies of the
information collection may be
submitted to Robert Martin, Records
Officer, Information Policy, Planning
and Training; Mail: NIFA/USDA; Mail
Stop 2216; 1400 Independence Avenue
SW.; Washington, DC 20250-2299;
Hand Delivery/Courier: 800 9th Street
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SW., Waterfront Centre, Room 4206,
Washington, DC 20024.

Instructions: All submissions received
must include the agency name and
NIFA-2013-0008. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

FOR FURTHER INFORMATION CONTACT:
Robert Martin, Records Officer,
Information Policy, Planning and
Training; Office of Information
Technology; NIFA; USDA; Email:
rmartin@nifa. NIFA.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Organizational Information.

OMB Number: 0524-0026.

Expiration Date of Current Approval:
April 30, 2013.

Type of Request: Intent to extend a
currently approved information
collection for three years.

Abstract: NIFA has primary
responsibility for providing linkages
between the Federal and State
components of a broad-based, national
agricultural research, extension, and
education system. Focused on national
issues, its purpose is to represent the
Secretary of Agriculture and carry out
the intent of Congress by administering
formula and grant funds appropriated
for agricultural research, extension, and
education. Before awards can be made,
certain information is required from
applicants to effectively assess the
potential recipient’s capacity to manage
Federal funds.

Need for the Information: Form
NIFA-666 ‘‘Organizational
Information’’: Enables NIFA to
determine that applicants recommended
for awards will be responsible recipients
of Federal funds. The information
pertains to organizational management
and financial matters of the potential
grantee. This form and the documents
which the applicant attaches to it
provide NIFA with information such as
the legal name of grantee, certification
that the organization has the legal
authority to accept Federal funding,
identification and signatures of the key
officials of the organization, the
organization’s practices in regard to
compensation rates and benefits of
employees, insurance for equipment,
subcontracting with other organizations,
etc., as well as the financial condition
of the organization and certification that
the organization is not delinquent on
Federal taxes. All of this information is
considered by NIFA prior to award to
determine whether the grantee is both
managerially and fiscally responsible.
This information is submitted to NIFA
on a one-time basis and updated
accordingly. If sufficient changes occur

within the organization, the grantee
submits revised information.

Estimate of the Burden: NIFA
estimates the number of responses for
the Form NIFA-666 will be 150 with an
estimated response time of 6.3 hours per
form, representing a total annual burden
of 945 hours for this form. These
estimates are based on a survey of
grantees that were approved for grant
awards.

They were asked to give an estimate
of the time it took them to complete
each form. This estimate was to include
such things as: (1) Reviewing the
instructions; (2) searching existing data
sources; (3) gathering and maintaining
the data needed; and (4) actual
completion of the forms. The average
time it took each respondent was
calculated from their responses.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have a practical utility;
(b) the accuracy of the Agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
information collection on those who are
to respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Done at Washington, DG, this 22nd day of
February 2013.

Catherine E. Woteki,

Under Secretary, REE, Chief Scientist, USDA.
[FR Doc. 2013—-04670 Filed 2—26-13; 8:45 am]
BILLING CODE 3410-22-P

p.m. The purpose of the meeting is to
discuss the Committee’s report on peer-
to-peer bullying in public schools and
discuss other Committee projects.

Members of the public are entitled to
submit written comments. The
comments must be received in the
Western Regional Office of the
Commission by April 21, 2013. The
address is Western Regional Office, U.S.
Commission on Civil Rights, 300 N. Los
Angeles Street, Suite 2010, Los Angeles,
CA 90012. Persons wishing to email
their comments, or to present their
comments verbally at the meeting, or
who desire additional information
should contact Angelica Trevino, Office
Manager, Western Regional Office, at
(213) 8943437, (or for hearing impaired
TDD 913-551-1414), or by email to
atrevino@usccr.gov. Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

Records generated from this meeting
may be inspected and reproduced at the
Western Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of this advisory committee are advised
to go to the Commission’s Web site,
WWWw.usccr.gov, or to contact the
Western Regional Office at the above
email or street address. The meeting
will be conducted pursuant to the
provisions of the rules and regulations
of the Commission and FACA.

Dated in Washington, DC, February 21,
2013.

David Mussatt,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2013—04516 Filed 2—26-13; 8:45 am]|
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Nevada Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that a planning meeting the
Nevada Advisory Committee
(Committee) to the Commission will be
held on March 21, 2013, at the
Department of Employment, Training
and Rehabilitation, 2800 East St. Louis
Ave., Las Vegas, Nevada 89104. The
meeting is scheduled to begin at 3:00
p-m. and adjourn at approximately 4:30

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-16-2013]

Foreign-Trade Zone 124—Gramercy,
LA; Application for Reorganization
(Expansion of Service Area) Under
Alternative Site Framework

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Port of South
Louisiana, grantee of Foreign-Trade
Zone 124, requesting authority to
reorganize the zone to expand its service
area under the alternative site
framework (ASF) adopted by the Board
(15 CFR 400.2(c)). The ASF is an option


http://www.regulations.gov
mailto:rmartin@nifa.NIFA.usda.gov
mailto:atrevino@usccr.gov
http://www.usccr.gov

Federal Register/Vol. 78, No. 39/ Wednesday, February 27, 2013/ Notices

13321

for grantees for the establishment or
reorganization of zones and can permit
significantly greater flexibility in the
designation of new subzones or “usage-
driven” FTZ sites for operators/users
located within a grantee’s ““service area”
in the context of the Board’s standard
2,000-acre activation limit for a zone.
The application was submitted pursuant
to the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u) and the
regulations of the Board (15 CFR part
400). It was formally docketed on
February 21, 2013.

FTZ 124 was approved by the Board
on December 20, 1985 (Board Order 319,
50 FR 53351, December 31,1985), and
was reorganized under the ASF on
January 31, 2012 (Board Order 1814, 77
FR 6059, February 7, 2012). The zone
currently has a service area that
includes St. Charles, St. John the
Baptist, St. James, La Fourche and St.
Mary Parishes, Louisiana.

The applicant is now requesting
authority to expand the service area of
the zone to include Tangipahoa Parish,
as described in the application. If
approved, the grantee would be able to
serve sites throughout the expanded
service area based on companies’ needs
for FTZ designation. The proposed
expanded service area is adjacent to the
Gramercy Customs and Border
Protection port of entry.

In accordance with the Board’s
regulations, Camille Evans of the FTZ
Staff is designated examiner to evaluate
and analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is April
29, 2013. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
May 13, 2013.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
Web site, which is accessible via
www.trade.gov/ftz. For further
information, contact Camille Evans at
Camille.Evans@trade.gov or (202) 482—
2350.

Dated: February 21, 2013.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2013—-04560 Filed 2—26-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-806]

Silicon Metal From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review; 2011-2012

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: February 27,
2013.

SUMMARY: The Department of Commerce
(“Department”) is conducting an
administrative review of the
antidumping duty order on silicon
metal from the People’s Republic of
China (“PRC”) for the period of review
(“POR”) June 1, 2011, through May 31,
2012. This review covers one PRC
company, Shanghai Jinneng
International Trade Co., Ltd. (“Shanghai
Jinneng”’).1 The Department
preliminarily finds that Shanghai
Jinneng did not have reviewable
transactions during the POR. We intend
to issue the final results no later than
120 days from the date of publication of
this notice, pursuant to section
751(a)(3)(A) of the Tariff Act of 1930, as
amended (the “Act”).

FOR FURTHER INFORMATION CONTACT: Lori
Apodaca, AD/CVD Operations, Office 4,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone: (202) 482—4551.
SUPPLEMENTARY INFORMATION:

Background

On June 1, 2012, the Department
published a notice of an opportunity to
request an administrative review of the
antidumping duty order on silicon
metal from the PRC.2 On June 29, 2012,
Globe Metallurgical Inc. (‘Petitioner”)
requested a review of Shanghai
Jinneng.3 On July 31, 2012, the

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 77 FR 45338 (July
31, 2012) (“Initiation Notice™).

2 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
To Request Administrative Review, 77 FR 32528
(June 1, 2012).

3 See Letter from Petitioner to the Department of
Commerce, Re: Request for Administrative Review,
dated June 29, 2012.

Department initiated the review of
Shanghai Jinneng.4 Shanghai Jinneng
certified that the company had no
shipments of subject merchandise to the
United States during the POR on August
9, 2012.5 On October 18, 2012, the
Department notified U.S. Customs and
Border Protection (““CBP”’) of the
company claiming no shipments and
requested that if CBP has information
contradicting the claim, it provide such
information.6 On November 9, 2012, the
Department notified parties that the
results of the CBP query indicated that
Shanghai Jinneng had not shipped
subject merchandise during the POR.7

As explained in the memorandum
from the Assistant Secretary for Import
Administration, the Department has
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from October 29
through October 30, 2012.8 Thus, all
deadlines in this segment of the
proceeding have been extended by two
days. The revised deadline for the
preliminary results of this review is now
March 4, 2013.

Scope of the Order

Imports covered by the order are
shipments of silicon metal containing at
least 96.00 but less than 99.99 percent
of silicon by weight. Also covered by
the order is silicon metal from the PRC
containing between 89.00 and 96.00
percent silicon by weight but which
contain a higher aluminum content than
the silicon metal containing at least
96.00 percent but less than 99.99
percent silicon by weight. Silicon metal
is currently provided for under
subheadings 2804.69.10 and 2804.69.50
of the Harmonized Tariff Schedule of
the United States (“HTSUS”’) as a
chemical product, but is commonly
referred to as a metal. Semiconductor-
grade silicon (silicon metal containing
by weight not less than 99.99 percent of
silicon and provided for in subheading
2804.61.00 of the HTSUS) is not subject
to the order. Although the HTSUS

4 See Initiation Notice.

5 See Letter from Shanghai Jinneng to the
Department of Commerce, Re: No Sales
Certification, dated August 9, 2012.

6 See Instructions from the Department to CBP,
Re: No Shipments Inquiry for Silicon Metal from
the People’s Republic of China Exported by
Shanghai Jinneng International Trade Co., Ltd. (A—
570-806), Message number 2292301, dated October
18, 2012 (“CBP Inquiry”).

7 See Memorandum to the File, Re: Antidumping
Duty Administrative Review of Silicon Metal from
the People’s Republic of China, dated November 9,
2012 (“CBP Query”).

8 See Memorandum to the Record from Paul
Piquado, AS for Import Administration, regarding
“Tolling of Administrative Deadlines As a Result of
the Government Closure During Hurricane,” dated
October 31, 2012.
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subheadings are provided for
convenience and for customs purposes,
the written description of the
merchandise is dispositive.

Preliminary Determination of No
Shipments

As noted in the “Background” section
above, Shanghai Jinneng has submitted
a timely-filed certification indicating
that it had no shipments of subject
merchandise to the United States during
the POR. In addition, in response to our
no-shipments inquiry, CBP did not
provide any evidence contradicting
Shanghai Jinneng’s claim of no
shipments. Further, on November 9,
2012, the Department released to
interested parties the results of the CBP
query that it used for corroboration of
Shanghai Jinneng’s no-shipments
claim.? The Department received no
comments from any interested parties
concerning the results of the CBP query.

Based on the certification of Shanghai
Jinneng and our analysis of CBP
information, we preliminarily determine
that Shanghai Jinneng did not have any
reviewable transactions during the POR.
In addition, consistent with the
Department’s recently announced
refinement to its assessment practice in
non-market economy (“NME”’) cases,
the Department finds that it is
appropriate not to rescind the review in
these circumstances but rather, to
complete the review with respect to
Shanghai Jinneng and issue appropriate
instructions to CBP based on the final
results of the review.10

Comments

Interested parties are invited to
comment on the preliminary results and
may submit case briefs and/or written
comments within 30 days of the date of
publication of this notice, pursuant to
19 CFR 351.309(c)(1)(ii). Rebuttal briefs,
limited to issues raised in the case
briefs, will be due five days after the
due date for case briefs, pursuant to 19
CFR 351.309(d). Written argument
should be filed electronically using
Import Administration’s Antidumping
and Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”’).11 Parties who submit case or
rebuttal briefs in this proceeding are
requested to submit with each argument
a statement of the issue, a summary of
the argument not to exceed five pages,
and a table of statutes, regulations, and

9 See CBP Query.

10 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (Oct. 24, 2011) and the “Assessment
Rates” section, below.

11 See, generally, 19 CFR 351.303.

cases cited, in accordance with 19 CFR
351.309(c)(2).

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce. The request must be filed
electronically using IA ACCESS. An
electronically filed document must be
received successfully in its entirety by
the Department’s electronic records
system, IA ACCESS, by 5:00 p.m.
Eastern Standard Time, within 30 days
after the date of publication of this
notice.12 Requests should contain: (1)
The party’s name, address and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. Issues raised in the hearing
will be limited to those raised in the
respective case briefs.

The Department intends to issue the
final results of this administrative
review, including the results of its
analysis of the issues raised in any
written briefs, not later than 120 days
after the date of publication of this
notice, pursuant to section 751(a)(3)(A)
of the Act.

Assessment Rates

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review. The Department intends to issue
assessment instructions to CBP within
15 days after the publication date of the
final results of this review. Pursuant to
the recently announced refinement to its
assessment practice in NME cases, if the
Department continues to determine that
an exporter under review had no
shipments of the subject merchandise,
any suspended entries that entered
under that exporter’s case number (i.e.,
at that exporter’s rate) will be liquidated
at the PRC-wide rate. For a full
discussion of this practice, see Non-
Market Economy Antidumping
Proceedings: Assessment of
Antidumping Duties, 76 FR 65694
(October 24, 2011).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For Shanghai
Jinneng, which claimed no shipments,

12 See 19 CFR 351.310(c).

the cash deposit rate will remain
unchanged from the rate assigned to the
company in the most recently
completed review of the company; (2)
for previously investigated or reviewed
PRC and non-PRC exporters who are not
under review in this segment of the
proceeding but who have separate rates,
the cash deposit rate will continue to be
the exporter-specific rate published for
the most recent period; (3) for all PRC
exporters of subject merchandise that
have not been found to be entitled to a
separate rate the cash deposit rate will
be the PRC-wide rate of 139.49

percent; 13 and (4) for all non-PRC
exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate
applicable to the PRC exporter(s) that
supplied that non-PRC exporter. These
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

These preliminary results are issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act and 19 CFR 351.221(b)(4).

Dated: February 20, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2013—04512 Filed 2—-26-13; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-890]

Wooden Bedroom Furniture From the
People’s Republic of China: Initiation
of Antidumping Duty New Shipper
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

13 For an explanation of the calculation of the
PRC-wide rate, see Final Determination of Sales at
Less Than Fair Value: Silicon Metal from the
People’s Republic of China, 56 FR 18570, 18571—
2 (April 23, 1991).
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DATES: Effective Date: February 27,
2013.

SUMMARY: The Department of Commerce
(“Department’’) has determined that a
request for a new shipper review of the
antidumping duty order on wooden
bedroom furniture from the People’s
Republic of China (“PRC”) meets the
statutory and regulatory requirements
for initiation. The period of review
(“POR”) for the new shipper review is
January 1, 2012 through December 31,
2012.

FOR FURTHER INFORMATION CONTACT: Lori
Apodaca, AD/CVD Operations, Office 4,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone: (202) 482—4551.
SUPPLEMENTARY INFORMATION:

Background

The antidumping duty order on
wooden bedroom furniture from the
PRC was published on January 4, 2005.
See Notice of Amended Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order: Wooden Bedroom Furniture
From the People’s Republic of China, 70
FR 329 (January 4, 2005). On January 23,
2013, pursuant to section 751(a)(2)(B)(i)
of the Tariff Act of 1930, as amended
(the “Act”), and 19 CFR 351.214(c), the
Department received a timely request
for a new shipper review from
Dongguan Chengcheng Furniture Co.,
Ltd. (“Dongguan Chengcheng”). On
February 6, 2013, the Department
placed entry data received from U.S.
Customs and Border Protection (“CBP”’)
on the record of this proceeding and
provided interested parties with an
opportunity to comment on the data. No
parties, other than Dongguan
Chengcheng, commented on the CBP
data. On February 6, 2013, the
Department issued a supplemental
questionnaire to Dongguan Chengcheng.
On February 12, 2013, Dongguan
Chengcheng submitted its supplemental
questionnaire response. In its
supplemental questionnaire response,
Dongguan Chengcheng provided
comments regarding the entry data
received from CBP. We have also
requested entry documents from CBP in
order to confirm certain information
reported by Dongguan Chengcheng. The
continuation of the new shipper review
will be contingent upon confirmation of
this information. See, Memorandum to
the File through Abdelali Elouaradia,
Director, AD/CVD Operations, Office 4:
Initiation of Antidumping New Shipper
Review of Wooden Bedroom Furniture
from the People’s Republic of China:

Dongguan Chengcheng Furniture Co.
Ltd.: (“Initiation Checklist”), dated
concurrently with this notice at item 18.

Dongguan Chengcheng stated that it is
both the exporter and producer of the
subject merchandise upon which its
request for a new shipper review is
based. Pursuant to section
751(a)(2)(B)@1)(I) of the Act and 19 CFR
351.214(b)(2)(i), Dongguan Chengcheng
certified that it did not export wooden
bedroom furniture to the United States
during the period of investigation
(“POI"). In addition, pursuant to section
751(a)(2)(B)(1)(I) of the Act and 19 CFR
351.214(b)(2)(iii)(A), Dongguan
Chengcheng certified that, since the
initiation of the investigation, it has
never been affiliated with any PRC
exporter or producer who exported
wooden bedroom furniture to the
United States during the POI, including
those not individually examined during
the investigation. As required by 19 CFR
351.214(b)(2)(iii)(B), Dongguan
Chengcheng also certified that its export
activities were not controlled by the
central government of the PRC. See
generally, Initiation Checklist.

In addition to the certifications
described above, pursuant to 19 CFR
351.214(b)(2)(iv), Dongguan Chengcheng
submitted documentation establishing
the following: (1) the date on which it
first shipped wooden bedroom furniture
for export to the United States and the
date on which the wooden bedroom
furniture was first entered, or
withdrawn from warehouse, for
consumption; (2) the volume of its first
shipment; and (3) the date of its first
sale to an unaffiliated customer in the
United States. See generally, Initiation
Checklist.

The Department conducted a CBP
database query and confirmed by
examining the results of the CBP data
query that Dongguan Chengcheng’s
subject merchandise entered the United
States during the POR specified by the
Department’s regulations. See 19 CFR
351.214(g)(1)(i)(A). Pursuant to 19 CFR
351.221(c)(1)(i), the Department will
publish the notice of initiation of a new
shipper review no later than the last day
of the month following the anniversary
or semiannual anniversary month of the
order.

Initiation of New Shipper Review

Pursuant to section 751(a)(2)(B) of the
Act, 19 CFR 351.214(b), and based on
the information on the record, the
Department finds that Dongguan
Chengcheng meets the threshold
requirements for initiation of a new
shipper review of its shipment(s) of
wooden bedroom furniture from the
PRC. See generally, Initiation Checklist.

The POR for the new shipper review of
Dongguan Chengcheng is January 1,
2012, through December 31, 2012. See
19 CFR 351.214(g)(1)(i)(A). The
Department intends to issue the
preliminary results of this review no
later than 180 days from the date of
initiation, and the final results of this
review no later than 270 days from the
date of initiation. See section
751(a)(2)(B)(iv) of the Act.

It is the Department’s usual practice,
in cases involving non-market
economies, to require that a company
seeking to establish eligibility for an
antidumping duty rate separate from the
country-wide rate provide evidence of
de jure and de facto absence of
government control over the company’s
export activities. Accordingly, we will
issue a questionnaire to Dongguan
Chengcheng which will include a
separate rate section. The review of the
exporter will proceed if the response
provides sufficient indication that the
exporter is not subject to either de jure
or de facto government control with
respect to its exports of wooden
bedroom furniture.

We will instruct CBP to allow, at the
option of the importer, the posting, until
the completion of the review, of a bond
or security in lieu of a cash deposit for
certain entries of the subject
merchandise from Dongguan
Chengcheng in accordance with section
751(a)(2)(B)(iii) of the Act and 19 CFR
351.214(e). Because Dongguan
Chengcheng stated that it both produces
and exports the subject merchandise,
the sales of which form the basis for its
new shipper review request, we will
instruct CBP to permit the use of a bond
only for entries of subject merchandise
which the respondent both produced
and exported.

Interested parties requiring access to
proprietary information in this new
shipper review should submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are
published in accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214 and 351.221(c)(1)(i).

Dated: February 21, 2013.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2013-04575 Filed 2—26—13; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-893]

Certain Frozen Warmwater Shrimp
From the People’s Republic of China:
Notice of Preliminary Reconsideration
of Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“Department”’) has received
information sufficient to warrant
reconsideration of a completed changed
circumstances review (““CCR”’) of the
antidumping duty order on certain
frozen warmwater shrimp from the
People’s Republic of China (“PRC”)
originally conducted in 2007.1 Based on
evidence uncovered in the sixth
administrative review (‘“AR6”) of this
proceeding,? we find the information
submitted by Hilltop International
(“Hilltop’’) 8 in this CCR contains
material misrepresentations and,
consequently, is unusable for any
purposes. Accordingly, our original
determination that Hilltop is the
successor-in-interest to Yelin Enterprise
Co. Hong Kong (“Yelin”) is
preliminarily reversed such that Hilltop
should properly be considered part of
the PRC-wide entity, absent a
determination of its own rate, separate
from the PRC-wide entity.4

1 See Certain Frozen Warmwater Shrimp from the
People’s Republic of China: Notice of Final Results
of Changed Circumstances Review, 72 FR 33447
(June 18, 2007).

2 See Administrative Review of Certain Frozen
Warmwater Shrimp From the People’s Republic of
China: Final Results, Partial Rescission of Sixth
Antidumping Duty Administrative Review and
Determination Not To Revoke in Part, 77 FR 53856,
and accompanying Issues and Decision
Memorandum.

3Hilltop is affiliated with Yangjiang City Yelin
Hoitat Quick Frozen Seafood Co., Ltd., Fuging
Yihua Aquatic Food Co., Ltd., Yelin Enterprise Co.,
Ltd., Ocean Beauty Corporation, Ever Hope
International Co., Ltd., Ocean Duke Corporation and
Kingston Foods Corporation. Further, the
Department has found Hilltop, Yelin Enterprise Co.,
Ltd., Ocean Beauty Corporation, and Ever Hope
International Co., Ltd. to be a single entity. See
Certain Frozen Warmwater Shrimp From the
People’s Republic of China: Preliminary Results,
Partial Rescission, Extension of Time Limits for the
Final Results, and Intent To Revoke, in Part, of the
Sixth Antidumping Duty Administrative Review, 77
FR 12801, 12804 (March 2, 2012); unchanged in
Administrative Review of Certain Frozen
Warmwater Shrimp From the People’s Republic of
China: Final Results and Partial Rescission of
Antidumping Duty Administrative Review, 76 FR
51940 (August 19, 2011).

4 See, e.g., Certain New Pneumatic Off-the-Road
Tires From the People’s Republic of China: Final
Results of Changed Circumstances Review, 75 FR
46914, 46916 (August 4, 2010); Frozen Warmwater
Shrimp from Vietnam: Notice of Final Results of

DATES: Effective February 27, 2013.

FOR FURTHER INFORMATION CONTACT:
Kabir Archuletta, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-2593.

SUPPLEMENTARY INFORMATION:
Background

Yelin was formally dissolved on
December 12, 2006.5 On March 16,
2007, Hilltop filed a submission
requesting that the Department conduct
a CCR of the antidumping duty order on
certain frozen warmwater shrimp from
the PRC to confirm that Hilltop is the
successor-in-interest to Yelin.6 On May
2, 2007, the Department published a
combined initiation and preliminary
results finding that Hilltop was the
successor-in-interest to Yelin.” On June
18, 2007, this finding was confirmed in
the final results of this CCR.8

On December 5, 2012, we determined
that we would reconsider this CCR
determination in light of certain
evidence discovered in AR6.9 On
December 13, 2012, the Department
placed public documents submitted in
ARG on the record of this proceeding.1°
On December 17, 2012, the Department
placed documents containing business
proprietary information obtained during
the first administrative review and AR6
on the record of this proceeding.?

On December 31, 2012, the
Department received comments from
Petitioner on the documents placed on
the record of this CCR.12 On January 7,

Antidumping Duty Changed Circumstances
Reviews, 74 FR 42050, 42051 (August 20, 2009).

5 See Letter from Hilltop to the Secretary of
Commerce “‘Request for Expedited Changed
Circumstances Determination” (March 16, 2007).

6 See id.

7 Certain Frozen Warmwater Shrimp from the
People’s Republic of China: Notice of Initiation and
Preliminary Results of Changed Circumstances
Review, 72 FR 24273 (May 2, 2007).

8 See Certain Frozen Warmwater Shrimp from the
People’s Republic of China: Notice of Final Results
of Changed Circumstances Review, 72 FR 33447
(June 18, 2007).

9 See Letter to All Interested Parties from
Catherine Bertrand, Program Manager, Office 9,
“Certain Frozen Warmwater Shrimp from the
People’s Republic of China: Reopening the Record
of Changed Circumstance Review” (December 5,
2012).

10 See Memo to the File from Kabir Archuletta,
International Trade Analyst, Office 9, “Placing
Documents on the Record of Changed
Circumstances Review’’ (December 13, 2012).

11 See Memo to the File from Kabir Archuletta,
International Trade Analyst, Office 9, “Placing
Documents on the Record of Changed
Circumstances Review”’ (December 17, 2012).

12 See Letter from the Ad Hoc Shrimp Trade
Action Committee to the Secretary of Commerce

2013, the Department received rebuttal
comments from Hilltop.13

Scope of Order

The merchandise that is subject to the
order is certain frozen warmwater
shrimp from the PRC. The products
subject to the order at the time of this
CCR was originally conducted # were
classified under U.S. Harmonized Tariff
Schedule (“HTSUS”’) subheadings
0306.13.00.03, 0306.13.00.06,
0306.13.00.09, 0306.13.00.12,
0306.13.00.15, 0306.13.00.18,
0306.13.00.21, 0306.13.00.24,
0306.13.00.27, 0306.13.00.40,
1605.20.10.10, and 1605.20.10.30.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise remains dispositive.>

Preliminary Reconsideration

For a full description of our findings
in this preliminary reconsideration,
please see the Preliminary
Reconsideration Memorandum.¢ The
Preliminary Reconsideration
Memorandum is a public document on
file electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov and in the Central
Records Unit, room 7046 of the main

“Comments on Record Evidence” (December 31,
2012).

13 See Letter from Hilltop to the Secretary of
Commerce ‘“Hilltop Rebuttal Comments: Certain
Frozen Warmwater Shrimp from the PRC:
Reopening the Record of Changed Circumstances
Review” (January 7, 2013).

14We note that on April 26, 2011, the Department
amended the antidumping duty order to include
dusted shrimp, pursuant to the U.S. Court of
International Trade (“CIT”’) decision in Ad Hoc
Shrimp Trade Action Committee v. United States,
703 F. Supp. 2d 1330 (CIT 2010) and the U.S.
International Trade Commission determination,
which found the domestic like product to include
dusted shrimp. See Certain Frozen Warmwater
Shrimp From Brazil, India, the People’s Republic of
China, Thailand, and the Socialist Republic of
Vietnam: Amended Antidumping Duty Orders in
Accordance with Final Court Decision, 76 FR 23277
(April 26, 2011). The scope referenced here is the
scope that was in effect when the Department
conducted this original CCR proceeding.

15 See Notice of Amended Final Determination of
Sales at Less Than Fair Value and Antidumping
Duty Order: Certain Frozen Warmwater Shrimp
From the People’s Republic of China, 70 FR 5149
(February 1, 2005).

16 See ‘“‘Decision Memorandum for Preliminary
Reconsideration of Changed Circumstances Review:
Certain Frozen Warmwater Shrimp from the
People’s Republic of China,” (“Preliminary
Reconsideration Memorandum”) from Christian
Marsh, Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations, to Paul
Piquado, Assistant Secretary for Import
Administration, dated concurrently with these
results and hereby adopted by this notice.


http://iaaccess.trade.gov
http://iaaccess.trade.gov

Federal Register/Vol. 78, No. 39/ Wednesday, February 27, 2013/ Notices

13325

Department of Commerce building. In
addition, a complete version of the
Preliminary Reconsideration
Memorandum can be accessed directly
on the Internet at http://www.trade.gov/
ia/. The signed Preliminary
Reconsideration Memorandum and the
electronic versions of the Preliminary
Reconsideration Memorandum are
identical in content.

For the reasons detailed in the
Preliminary Reconsideration
Memorandum, we preliminarily
determine that Hilltop is not the
successor-in-interest to Yelin and is
considered part of the PRC-wide entity.
In making this determination we have
relied on adverse facts available, in
accordance with section 776(a) and (b)
of the Tariff Act of 1930, as amended
(“the Act”).

Public Comment

Any interested party may request a
hearing within 14 days of publication of
this notice in accordance with 19 CFR
351.310(c). Interested parties may
submit case briefs no later than 14 days
after the date of publication of this
notice, in accordance with 19 CFR
351.309(c)(1)(ii). Rebuttal briefs, which
must be limited to issues raised in the
case briefs, may be filed no later than
five days after the case briefs, in
accordance with 19 CFR 351.309(d)(1).
Any hearing, if requested, will normally
be held two days after rebuttal briefs are
due, in accordance with 19 CFR
351.310(d)(1).

The Department will issue its final
results of review within 270 days after
the date on which the preliminary
reconsideration of this CCR is published
in the Federal Register, or within 45
days if all parties to the proceeding
agree to the outcome of the review, in
accordance with 19 CFR 351.216(e), and
will publish these results in the Federal
Register.

The current requirement for a cash
deposit of estimated antidumping duties
on all subject merchandise will
continue unless and until it is modified
pursuant to the final results of this CCR.
We note that Hilltop was determined to
be part of the PRC-wide entity in AR6
and is currently subject to the cash
deposit requirements applicable to the
PRC-wide entity.

This notice is published in
accordance with sections 751(b) and
777(i) of the Act and 19 CFR 351.216.

Dated: February 21, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2013-04550 Filed 2—22-13; 4:15 pm]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-570-989, C-331-803, C-533-854, C-560—
825, C-557-814, C-549-828, and C-552—
815]

Certain Frozen Warmwater Shrimp
From the People’s Republic of China,
Ecuador, India, Indonesia, Malaysia,
Thailand, and the Socialist Republic of
Vietnam: Postponement of Preliminary
Determinations in the Countervailing
Duty Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: February 27,
2013.

FOR FURTHER INFORMATION CONTACT: Eric
Greynolds or Christopher Hargett, AD/
CVD Operations, Office 8, Import
Administration, U.S. Department of
Commerce, Room C-100, 14th Street
and Constitution Avenue NW,,
Washington, DC 20230; telephone: 202—
482-6071 and 202—482—-4161,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On January 17, 2013, the Department
of Commerce (the Department) initiated
countervailing duty investigations of
certain frozen warmwater shrimp from
the People’s Republic of China,
Ecuador, India, Indonesia, Malaysia,
Thailand, and the Socialist Republic of
Vietnam.! Currently, the preliminary
determinations are due no later than
March 23, 2013. In the Initiation Notice,
the Department incorrectly listed the
case number for Certain Frozen
Warmwater Shrimp From the People’s
Republic of China as G-570-988;
however, the case number should read
GC-570-989.

Postponement of Due Date for
Preliminary Determinations

Section 703(b)(1) of the Tariff Act of
1930, as amended (the Act), requires the
Department to issue the preliminary
determination in a countervailing duty
investigation within 65 days after the
date on which the Department initiated
the investigation. However, if the
petitioner makes a timely request for an
extension, section 703(c)(1)(A) of the
Act allows the Department to postpone
making the preliminary determination

1 See Certain Frozen Warmwater Shrimp From the
People’s Republic of China,Ecuador, India,
Indonesia, Malaysia, Thailand, and the Socialist
Republic of Vietnam: Initiation of Countervailing
Duty Investigations, 78 FR 5416 (January 25, 2013)
(Initiation Notice).

until no later than 130 days after the
date on which the administering
authority initiated the investigation.

On February 8, 2013, the Coalition of
Gulf Shrimp Industries, the petitioner in
these investigations, requested that the
deadline for the preliminary
determination in each of these cases be
extended to 130 days from the date of
initiation in accordance with 19 CFR
§351.205(b)(2). Therefore, in
accordance with section 703(c)(1)(A) of
the Act, we are fully extending the due
date for the preliminary determinations
to no later than 130 days after the day
on which the investigations were
initiated. However, as that date falls on
a federal holiday (i.e., May 27, 2013),
the deadline for completion of the
preliminary determinations is now May
28, 2013, the next business day.

This notice is issued and published
pursuant to section 703(c)(2) of the Act.

Dated: February 21, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2013-04577 Filed 2—26—13; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Information Collection;
Comment Request; Research on
Evacuating Persons With Mobility
Impairments

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before April 29, 2013.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 66186,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at jjessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Kathryn Butler, 100 Bureau
Drive, Mailstop 8662, Gaithersburg, MD
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20899-8662, kathryn.butler@nist.gov,
301-975-6673.
SUPPLEMENTARY INFORMATION:

1. Abstract

NIST’s research on elevators has
primarily focused on the technical
aspects of ensuring safe and reliable
evacuation for the occupants of tall
buildings. In addition, the International
Code Gouncil and the National Fire
Protection Association provide
requirements for the use of elevators for
both occupant evacuation and fire
fighter access into the building.
However, there still is little
understanding of how occupants use
elevator systems during fire
emergencies.

The focus of this research effort is
two-fold: (1) To gain an understanding
of how building occupants with
mobility impairments currently
evacuate multi-story buildings in the
United States during fire emergencies,
and (2) to learn about the concerns of
persons with mobility impairments on
using elevators during fire evacuations.
This research aims to provide guidance
to designers and building managers on
aspects of fire evacuation that concern
occupants with mobility impairments
and on how to improve elevator design
and usage during fire emergencies. The
research includes four opportunities for
participation:

(a) Building managers and designated
safety personnel from a sample of four
to ten existing and new federal high-rise
buildings in the United States will be
contacted to fill out a questionnaire
requesting information on the
emergency plans and procedures for the
building, including how the buildings’
evacuation plans incorporate the use of
the existing elevator system to evacuate
occupants with mobility impairments
during fire emergencies. The building
emergency plan will be requested from
either the General Services
Administration (GSA) or from the
building manager.

(b) Occupants with mobility
impairments in the buildings identified
in part (a) will be asked for basic
information on their mobility with
regard to evacuation, previous
evacuation experiences, and preferences
on how to evacuate during a fire
emergency. At the end of the
questionnaire, they will be invited to
participate in a one-on-one interview to
discuss these issues in more detail.

(c) Occupants with mobility
impairments identified in part (b) will
participate in a one-on-one interview
requesting more detailed information on
previous evacuation experiences,
awareness of emergency procedures,

and views and preferences on using an
elevator to evacuate during a fire
emergency.

(d) Professionals involved with
emergency planning (e.g., GSA, USDA,
DHS, building emergency managers,
researchers) and building occupants
with mobility impairments, if willing,
will be invited to participate in one of
two focus groups. A preliminary
analysis of the data resulting from parts
(a) through (c) will be summarized in
the form of two sets of potential plans
for the use of elevators during fire
evacuation by occupants with mobility
impairments: One for existing buildings
and one for new buildings. Members of
the focus groups will review both of
these potential plans. They will then
participate in a discussion that will lead
to guidance for designers and building
managers on aspects of fire evacuation
that concern occupants with mobility
impairments and on how to improve
elevator design and usage during fire
emergencies. The order of the
discussion of plans for existing and new
buildings will be switched for the two
focus groups to ensure that each plan
receives the same amount of attention
overall.

I1. Method of Collection

The data from questionnaire (a) will
be collected electronically. The
questionnaire will be made available on
a secured Web site and the link to this
Web site will be distributed by NIST
staff to building property managers and
designated safety personnel.

The data from questionnaire (b) will
be collected electronically. The
questionnaire will be made available on
a secured Web site and the link to this
Web site will be distributed by NIST
staff to occupants with mobility
impairments in the buildings identified
in part (a).

The data from the one-on-one
interviews will be audiotaped if
permission is granted or recorded in
written notes if not. Participants will
identify their interest in the
questionnaire from part (b). Each
interview will be conducted by a
member of the NIST research team at

the 1Earticipant’s workplace or by phone.
T

e data from the focus groups will
be audio taped and recorded in written
notes. Professionals involved with
emergency planning (e.g., GSA, USDA,
DHS, building emergency managers,
researchers) and building occupants
with mobility impairments, if willing,
will be invited to participate.

II1. Data

OMB Control Number: None.
Form Number: None.

Type of Review: Regular submission
(new information collection).

Affected Public: Collections (a) and
(d): Selected individuals, such as
building managers and designated safety
personnel, who are familiar with or in
charge of developing emergency
procedures for multi-story buildings in
the United States, including both federal
and private sector buildings; Collections
(b) and (c): Selected high-rise building
occupants with mobility impairments.

Estimated Number of Respondents:
180.

Estimated Time per Response:
Surveys, 15 minutes; Interviews, 2
hours; and Focus groups, 2 hours.

Estimated Total Annual Burden
Hours: 168.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: February 21, 2013.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-04491 Filed 2—-26—13; 8:45 am|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC520

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce

ACTION: Notice; public meeting.
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SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Habitat Committee to consider actions
affecting New England fisheries in the
exclusive economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.

DATES: This meeting will be held on
Tuesday, March 19, 2013 at 9 a.m.

ADDRESSES: The meeting will be held at
the Hawthorne Hotel, 18 Washington
Square, Salem, MA 01970; telephone:
(978) 744—4080; fax: (978) 745—9842.
Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION: The
Habitat Committee will continue
development of management
alternatives for Omnibus EFH
Amendment 2. Regarding Dedicated
Habitat Research Areas, the Committee
will review PDT recommendations
about: (1) Implementing dedicated
habitat research areas (e.g. defining
“use” in relation to sunset provisions),
(2) goals and objectives for specific
research areas, and (3) boundaries for
Eastern Maine and Georges Bank
DHRAs. Regarding gear modifications,
the Committee will (1) review PDT
information about gear modifications for
scallop dredges, (2) discuss other gear
modification options as needed, and (3)
discuss a gear modification research
agenda and data collection program.
The Committee will also review
recommended boundaries for a single
Habitat Management Area in the Great
South Channel. Other business may be
discussed as necessary.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)

465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 22, 2013.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013—-04509 Filed 2—26-13; 8:45 am]
BILLING CODE 3510-22-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB-2013-0004]

Request for Information Regarding an
Initiative To Promote Student Loan
Affordability

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and request for
information.

SUMMARY: This notice requests
information from the public to
determine options that would increase
the availability of affordable payment
plans for borrowers with existing
private student loans. Section 1035 of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act) establishes an ombudsman for
student loans (Ombudsman) within the
Consumer Financial Protection Bureau
(Bureau). Among other things, the
Ombudsman is responsible for making
‘“appropriate recommendations” to the
Director of the Bureau, the Secretary of
the Treasury, the Secretary of
Education, and Congress.

In October 2012, the Ombudsman
presented a report, which recommended
that policymakers identify opportunities
to spur refinance and modification
activity in the private student loan
market. This notice seeks information
from market participants, consumers,
and other stakeholders in order to
provide more detailed information on
ways to encourage the development of
more affordable loan repayment
mechanisms for private student loan
borrowers.

DATES: Comments must be received on
or before April 8, 2013.
ADDRESSES: You may submit responsive
information and other comments,
identified by Docket No. CFPB-2013—
0004, by any of the following methods:
e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.
e Mail/Hand Delivery/Courier:
Monica Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1700 G Street NW.,
Washington, DC 20552.

Instructions: The Bureau encourages
the early submission of comments. All
submissions must include the document
title and docket number. Because paper
mail in the Washington, DC area and at
the Bureau is subject to delay,
commenters are encouraged to submit
comments electronically. Please note
the number associated with any
question to which you are responding at
the top of each response (you are not
required to answer all questions to
receive consideration of your
comments). In general, all comments
received will be posted without change
to http://www.regulations.gov. In
addition, comments will be available for
public inspection and copying at 1700
G Street NW., Washington, DC 20552,
on official business days between the
hours of 10 a.m. and 5 p.m. Eastern
Time. You can make an appointment to
inspect the documents by telephoning
202—435-7275.

All submissions, including
attachments and other supporting
materials, will become part of the public
record and subject to public disclosure.
Sensitive personal information, such as
account numbers or Social Security
numbers, should not be included.
Submissions will not be edited to
remove any identifying or contact
information.

FOR FURTHER INFORMATION CONTACT: For
general inquiries, submission process
questions or any additional information,
please contact Monica Jackson, Office of
the Executive Secretary, at 202—435—
7275.

Authority: 12 U.S.C. 5511(c).

SUPPLEMENTARY INFORMATION: There are
more than 38 million student loan
borrowers with over $1.1 trillion in
outstanding debt. The majority of the
market consists of loans originated
under Title IV of the Higher Education
Act. The remainder of the market
consists of private student loans. In July
2012, the Director of the Bureau and the
Secretary of Education submitted a
report to Congress detailing the private
student loan market. The report * found
that, as of the end of 2011, there were
more than $8 billion in defaulted
private student loan balances, with even
more in delinquency. Federal student
loans frequently provide for income-
based repayment options for borrowers
with partial financial hardship, as well
as rehabilitation options for borrowers
in default. In general, private student

1 Consumer Financial Protection Bureau and
Department of Education: Report on Private Student
Loans (2012).


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

13328

Federal Register/Vol. 78, No. 39/ Wednesday, February 27, 2013/ Notices

loans do not offer similar modified
repayment options.

The Dodd-Frank Act requires the
Secretary of the Treasury to designate an
Ombudsman within the Bureau. The
Dodd-Frank Act requires that the
Ombudsman present an annual report
describing the activities of the
Ombudsman during the prior year,
compile and analyze data on borrower
complaints regarding private
educational loans, and make
appropriate recommendations to
policymakers. In October 2012, the
Ombudsman released an annual report.2
The report, among other things,
analyzed complaints and other input
from private student loan borrowers,
and noted that many consumers
reported difficulties negotiating
repayment plans with their lenders and
servicers in times of financial difficulty,
as well as challenges finding refinance
options. Included in the report was a
recommendation that policymakers
identify options to spur the availability
of loan modification and refinance
options for student loan borrowers.

Some policymakers have sought
changes to the treatment of private
student loans in the bankruptcy code.
This policy option is not the primary
subject of this Request for Information.
Rather, this request seeks information
on options to increase the level of
affordable repayment options for both
pre-default and post-default borrowers
in distress who wish to repay their loans
but may be lacking near-term ability to
service their obligations.

Loan Modifications

For the purposes of this request, a
loan modification refers to a
restructuring of a debt obligation agreed
to by the creditor and debtor where the
creditor agrees to a concession. In recent
years, many homeowners have sought
more affordable repayment options for
mortgage obligations to avoid
foreclosure. In such situations, some
creditors may have an economic
incentive to modify the loan, as the net
present value (NPV) of the restructured
debt may be greater in value than the
value of the collateral after foreclosure
costs. However, in other situations, with
respect to securitized debt obligations
secured by residential real estate,
subordinated note holders might be
unwilling to approve a change in terms.
Given the potential impact foreclosures
can have on the financial system and
local economies, many policymakers
pursued policies designed to encourage

2 Consumer Financial Protection Bureau: Annual
Report of the CFPB Student Loan Ombudsman
(2012).

alternative repayment options for
mortgage borrowers.

The private student loan market might
also benefit from further loan
modification activity. Even with
concessions, creditors might increase
the NPV of distressed loans through
such modifications. However, the
market for private student loans differs
from the market for residential
mortgages. Private student loans are not
secured by collateral and have generally
lower outstanding balances relative to
mortgages. These differences might
fundamentally impact creditors’
economic calculus for determining
whether to offer a change in repayment
terms.

There are also some important
similarities between the two markets. As
with mortgage origination, student loan
originators often access funding through
the asset-backed securities (ABS)
market. In 2012, public filings reveal
that more than $4 billion of private
student loan asset-backed securities
were issued. Like in the mortgage
market, private student loan
underwriting practices have
significantly improved since the
economic downturn, which may limit
the level of distress for future borrowers.
Another notable similarity is the
employment of third-party loan
servicers unaffiliated with the original
lender, though this practice is less
prevalent in the private student loan
market than in the mortgage market.

Borrowers of federal student loans
have a number of options to modify the
terms of their obligations to ensure an
affordable payment plan. For example,
borrowers with a partial financial
hardship can elect the Income-Based
Repayment plan, which caps payments
on eligible student loans as a percentage
of income above 150% of the poverty
line. Borrowers in default can
rehabilitate many federal student loans
by making “reasonable and affordable”
payments in a consistent, timely fashion
for a specified period. There are also
provisions to adjust the status of a
rehabilitated federal student loan on a
consumer’s credit report.

Available data indicate that, in recent
years, there has been limited
modification activity in the private
student loan market. There are a number
of potential impediments to offering
alternative repayment options. Some of
these may include: (a) Accounting
guidelines that add complexity when
offering alternative repayment options
without charging off the loan; 3 (b)

3 See, for example, CNBE Policy Guidance 2010-
02, issued by the Office of the Comptroller of the
Currency in August 2010.

operational and information technology
limitations among loan servicers; and (c)
incentive mismatch among trustees,
administrators, and/or noteholders in
ABS trusts and loan servicers.

Impacts on Individual Borrowers and
the Public

Policymakers have employed various
measures to prevent foreclosures among
American homeowners and to mitigate
resulting risks to the public and the
broader economy. Examples of these
risks include increased stress on insured
depository institutions and decreased
home values of properties proximate to
foreclosed homes—both of which can
lead to further distress. Given the
relative size of the private student loan
market and the nature of the product,
private student borrower distress is
unlikely to contribute to similar,
significant systemic risk. However,
distress among borrowers with all types
of student loans may cause other
negative effects in the broader economy.
For example, the Department of
Treasury’s Office of Financial Research
described in its recent annual report
that student loan debt might dampen
consumption.4 Changes in the
household headship rates, automobile
sales, and homeownership by younger
Americans might also be impacted by
student debt levels. Should these risks
be significant, policymakers may wish
to consider partnerships between the
federal government and the private
sector to increase the availability of
alternative repayment options and
reduce the levels of delinquency and
default.

The Ombudsman seeks information in
order to provide policymakers with
further details on potential ways to
increase payment affordability for
private student loan borrowers in
distress and on the risks of failing to do
so. The deadline for submission of
comments is April 8, 2013.

The Bureau encourages comments
from the public, including:

¢ Consumers;

¢ Financial institutions, including
lenders and loan servicers;

e Nationally recognized statistical
rating organizations (NRSROs);

e Private student loan asset-backed
trust administrators;

Institutions of higher education;
Credit reporting agencies;

Debt collectors;

Housing finance professionals;

e Manufacturers of automobiles and
other financed goods;

¢ Brokers and service providers in the
residential real estate industry;

4 Department of the Treasury, Office of Financial
Research: Annual Report to Congress (2012).
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¢ Professional associations, such as
those representing health professionals
and teachers;

e Providers of financial counseling;
and

¢ Other interested parties.

The Bureau is interested in responses
in the following general areas, as well as
specific questions below. Please feel free
to respond to any of the questions
outlined below.

Scope of Borrower Hardship

1 What are the primary drivers of
private student loan borrower distress?

a What characteristics might predict
distress at loan origination?

b What characteristics might predict
distress for borrowers who complete a
program of study?

¢ What characteristics might predict
distress during repayment?

d What are typical debt-to-income
ratios of borrowers in distress?

2 How do borrowers in distress
typically stay current with their private
student loans? To what extent do
borrowers reduce consumption or adjust
living arrangements to meet obligations?

a Do borrowers seek to reduce
payments on federal student loans in
order to make payments on private
student loans?

b To what extent do borrowers in
distress accrue other debt (credit cards,
family loans) to meet private student
loan obligations?

¢ To what extent do borrowers in
distress forego ‘“‘other nonessential
expenses’ to meet private student loan
obligations?

Current Options for Borrowers with
Hardship

3 What options currently exist for
borrowers to permanently or
temporarily lower monthly payments on
private student loan obligations? To
what extent have these affordable
repayment options cured delinquencies?

4 How do lenders typically evaluate
whether or not a borrower qualifies for
these affordable repayment options? If
lenders make use of financial models,
what are the key drivers of these
models?

5 Do lenders work directly with co-
signers to modify terms? If so, how?

6 What is the incidence or
expectation of re-default rates among
restructured private student loans?

Past and Existing Loan Modification
Programs for Other Types of Debt

7 What are some examples of loan
modification programs sponsored by a
public entity or the private sector that
have been successful? Which features of
these programs might be applicable to a

student loan affordability program?
Which features of these programs might
not be appropriate for a student loan
affordability program?

Servicing Infrastructure

8 Is the servicing infrastructure
utilized by major lenders flexible
enough to process loan modifications at
scale? What are the limitations of these
servicing platforms? Are those
limitations capable of being overcome?
What are the estimated costs of
overcoming those limitations?

9 What are the key differences
between servicing of student loans
compared to servicing of residential
mortgages that must be considered
when crafting an affordability program?

Consumer Reporting and Credit Scoring

10 How are payments plans for
defaulted private and federal student
loans currently reported to consumer
reporting agencies? How are
rehabilitated federal student loans
reported by consumer reporting
agencies, and how does that reporting
affect credit scores?

Lender Participation

11 How might an affordability
program sponsored by a public entity
mitigate moral hazard and selection
bias?

Borrower Awareness

12 What are some examples of
modification or refinance initiatives that
successfully made borrowers aware of a
new program? Which features of these
programs are applicable in the private
student loan market?

13 What are the most effective
communication mechanisms to reach
borrowers in distress?

Spillovers

14 How do student loan payments
impact access to mortgage credit? How
does student debt impact a consumer’s
ability to accumulate a down payment?
How does student debt impact a
consumer’s ability to meet debt-to-
income requirements for FHA-insured
and private sector mortgages?

15 To what extent does student loan
debt impact the market for automobiles?
How does student loan debt impact a
consumer’s ability to secure an auto
loan?

16 What evidence exists about the
impact of student loan debt on
consumption, savings, homeownership,
household formation, entrepreneurship,

and other indicators of economic
health?

Dated: February 20, 2013.
Garry Reeder,

Chief of Staff, Bureau of Consumer Financial
Protection.

[FR Doc. 2013—04419 Filed 2—-26-13; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF DEFENSE
Department of the Air Force

U.S. Air Force Academy Board of
Visitors Notice of Meeting

AGENCY: U.S. Air Force Academy Board
of Visitors.
ACTION: Meeting notice.

SUMMARY: In accordance with 10 U.S.C.
9355, the U.S. Air Force Academy
(USAFA) Board of Visitors (BoV) will
hold a meeting in Harmon Hall at the
United States Air Force Academy in
Colorado Springs, Colorado on March
15-16, 2013. The meeting will begin at
2:30 p.m. on March 15 and 9:00 a.m. on
March 16. The purpose of this meeting
is to review morale and discipline,
social climate, curriculum, instruction,
infrastructure, fiscal affairs, academic
methods, and other matters relating to
the Academy. Specific topics for this
meeting include a Forthclassmen Cadet
Focus Group, an Upperclassmen Cadet
Focus Group, an Athletic Department
Update, a Superintendent’s Update, a
Character Update, an Impact of NDAA
Requirements brief and the
Subcommittee Chair Updates. In
accordance with 5 U.S.C. 552b, as
amended, and 41 CFR 102-3.155, three
sessions of this meeting shall be closed
to the public because they involve
matters covered by subsection (c)(6) of
5 U.S.C. 552b. Public attendance at the
open portions of this USAFA BoV
meeting shall be accommodated on a
first-come, first-served basis up to the
reasonable and safe capacity of the
meeting room. In addition, any member
of the public wishing to provide input
to the USAFA BoV should submit a
written statement in accordance with 41
CFR 102-3.140(c) and section 10(a)(3) of
the Federal Advisory Committee Act
and the procedures described in this
paragraph. Written statements must
address the following details: The issue,
discussion, and a recommended course
of action. Supporting documentation
may also be included as needed to
establish the appropriate historical
context and provide any necessary
background information. Written
statements can be submitted to the
Designated Federal Officer (DFO) at the
Air Force address detailed below at any
time. However, if a written statement is
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not received at least 10 calendar days
before the first day of the meeting which
is the subject of this notice, then it may
not be provided to or considered by the
BoV until its next open meeting. The
DFO will review all timely submissions
with the BoV Chairman and ensure they
are provided to members of the BoV
before the meeting that is the subject of
this notice. For the benefit of the public,
rosters that list the names of BoV
members and any releasable materials
presented during the open portions of
this BoV meeting shall be made
available upon request.

If after review of timely submitted
written comments and the BoV
Chairman and DFO deem appropriate,
they may choose to invite the submitter
of the written comments to orally
present the issue during an open portion
of the BoV meeting that is the subject of
this notice. Members of the BoV may
also petition the Chairman to allow
specific personnel to make oral
presentations before the BoV. In
accordance with 41 CFR 102-3.140(d),
any oral presentations before the BoV
shall be in accordance with agency
guidelines provided pursuant to a
written invitation and this paragraph.
Direct questioning of BoV members or
meeting participants by the public is not
permitted except with the approval of
the DFO and Chairman.

FOR FURTHER INFORMATION CONTACT: For
additional information or to attend this
BoV meeting, contact Capt Bobby Hale,
Accessions and Training Division, AF/
A1PT, 1040 Air Force Pentagon,
Washington, DC 20330, (703) 695—4066.

Henry Williams Jr,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2013—-04501 Filed 2—26-13; 8:45 am]
BILLING CODE 5001-10-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2012-ICCD-0074]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and approval; Comment Request; Part
601 Preferred Lender Arrangements

AGENCY: Department of Education (ED),
Federal Student Aid (FSA).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 3501 et seq.), ED is
proposing an extension of an existing
information collection of a previously
approved information collection.

DATES: Interested persons are invited to
submit comments on or before March
29, 2013.
ADDRESSES: Comments submitted in
response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting
Docket ID number ED-2012-ICCD-0074
or via postal mail, commercial delivery,
or hand delivery. Please note that
comments submitted by fax or email
and those submitted after the comment
period will not be accepted. Written
requests for information or comments
submitted by postal mail or delivery
should be addressed to the Director of
the Information Collection Clearance
Division, U.S. Department of Education,
400 Maryland Avenue SW., LBJ, Room
2E103, Washington, DC 20202-4537.
FOR FURTHER INFORMATION CONTACT:
Electronically mail
ICDocketMgr@ed.gov. Please do not
send comments here.
SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Part 601 Preferred
Lender Arrangements

OMB Control Number: 1845—0101

Type of Review: Extension of an
existing collection of information

Respondents/Affected Public:
Individual or households

Total Estimated Number of Annual
Responses: 13,674,883

Total Estimated Number of Annual
Burden Hours: 3,197,761

Abstract: Part 601—Institution and
Lender Requirements Relating to
Education Loans is a new section of the
regulations governing private education
loans offered at covered institutions by
lenders also participating in the FFEL
program. These regulations assure the
Secretary that the integrity of the
program is protected from fraud and
misuse of program funds and places
requirements on institutions and
lenders to insure that borrowers receive
additional disclosures about Title IV,
HEA program assistance prior to
obtaining a private education loan.
These regulations require covered
institutions to provide a variety of new
loan disclosures, disclosures on private
loans, for institutions to prepare and
submit an annual report on the use of
private loans, and to establish and adopt
a code of conduct for institutions
participation in a preferred lender
arrangement. The Department, in
conjunction with outside entities are
submitting the Private Education Loan
Applicant Self-Certification form for
OMB’s approval. While information
about the applicant’s cost of attendance
and estimated financial assistance must
be provided to the student, if available,
the student will provide the data to the
private loan lender who must collect
and maintain the self-certification form
prior to disbursement of a Private
Education Loan. The Department will
not receive the Private Education Loan
Applicant Self-Certification form and
therefore will not be collecting and
maintaining the form or its data.

Dated: February 21, 2013.
Kate Mullan,

Acting Director, Information Collection
Clearance Division, Privacy, Information and
Records Management Services, Office of
Management.

[FR Doc. 2013—04436 Filed 2—-26-13; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
[FE Docket No. 12-184-LNG]

Pangea LNG (North America) Holdings,
LLC; Application for Long-Term
Authorization To Export Liquefied
Natural Gas Produced From Domestic
Natural Gas Resources to Non-Free
Trade Agreement Countries for a 25-
Year Period

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.
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SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice of receipt of an application
(Application) filed on December 19,
2012, by Pangea LNG (North America)
Holdings, LLC (Pangea), requesting
long-term, multi-contract authorization
to export domestically produced
liquefied natural gas (LNG) in an
amount up to the equivalent of 398.5
billion cubic feet (Bcf) per year (Bcf/y)
of natural gas (equal to 1.09 Bcf/day of
natural gas), the equivalent of 8 million
metric tons per annum (mtpa), from its
proposed South Texas LNG Export
Project (ST LNG Project) located at the
Port of Corpus Christi in Ingleside,
Texas. Pangea requests this
authorization for a 25-year term
commencing on the earlier of the date
of first export or seven years from the
date the requested authorization is
granted. The LNG would be exported to
any country (1) with which the United
States does not have a free trade
agreement (FTA) requiring national
treatment for trade in natural gas, (2)
that has developed or in the future
develops the capacity to import LNG via
ocean-going carrier, and (3) with which
trade is not prohibited by U.S. law or
policy. Pangea is requesting this
authorization to export LNG both on its
own behalf and as agent for other parties
who hold title to the LNG at the point
of export. The Application was filed
under section 3 of the Natural Gas Act
(NGA). Protests, motions to intervene,
notices of intervention, and written
comments are invited.

DATES: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures, and
written comments are to be filed using
procedures detailed in the Public
Comment Procedures section no later
than 4:30 p.m., eastern time, April 29,
2013.

ADDRESSES:

Electronic Filing by email:
fergas@hgqg.doe.gov.

Regular Mail: U.S. Department of
Energy (FE-34), Office of Natural Gas
Regulatory Activities, Office of Fossil
Energy, P.O. Box 44375, Washington,
DC 20026—4375.

Hand Delivery or Private Delivery
Services (e.g., FedEx, UPS, etc.): U.S.
Department of Energy (FE—34), Office of
Natural Gas Regulatory Activities, Office
of Fossil Energy, Forrestal Building,
Room 3E-042, 1000 Independence
Avenue SW., Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT:
Larine Moore or Marc Talbert, U.S.

Department of Energy (FE-34), Office

of Natural Gas Regulatory Activities,

Office of Fossil Energy, Forrestal

Building, Room 3E-042, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586—
9478; (202) 586—7991.

Edward Myers, U.S. Department of
Energy, Office of the Assistant
General Counsel for Electricity and
Fossil Energy, Forrestal Building,
Room 6B-256, 1000 Independence
Avenue SW., Washington, DC 20585,
(202) 586-3397.

SUPPLEMENTARY INFORMATION:

Background

Pangea is a Delaware limited liability
company with its principal place of
business in The Woodlands, Texas.
Pangea is a wholly owned subsidiary of
Pangea LNG B.V. (Pangea LNG), a
Netherlands-based company that is
developing floating LNG liquefaction
and storage solutions around the globe.
Pangea LNG’s ordinary shares are
owned by Daewoo Shipbuilding &
Marine Engineering Co., Ltd. (DSME)
(70%), D&H Solutions AS (20%), and
NextDecade International Codperatief
U.A. (NextDecade International) (10%).

DSME is a South Korea-based
company whose major shareholders
consist of Korea Development Bank
(31.27%) and Korea Asset Management
Corporation (19.11%), with the
remaining shares being widely-held
(with no individual entities holding five
(5) percent or more of DSME’s shares).?
D&H Solutions AS is a Norwegian-based
joint venture company that is owned by
Hemla II AS (50%) and DSME (50%).
NextDecade International is a
Netherlands-based cooperative and has
six (6) individual investors from the
United States, Spain, and The
Netherlands.

Pangea states that consistent with an
executed Letter of Intent, it is working
with Statoil North America, Inc. on the
development of the ST LNG Project.
Statoil North America, Inc. is a
subsidiary of Statoil ASA (Statoil), a
Norwegian upstream oil and gas
company listed on the Oslo and New
York stock exchanges. Pangea states that
headquartered in Stavanger, Norway,
Statoil is an international energy
company with 40 years of offshore oil
and gas production experience on the
Norwegian Continental Shelf and
currently has operations in 36 countries.
Pangea states that Statoil’s LNG
activities include being the operator of
the Snghvit, and LNG export facility in
Norway; exercising its capacity holder
rights with respect to the Cove Point
import and regasification terminal (in
the U.S.); and producing, transporting

1Pangea LNG states that Treasury shares
comprise 1.2% of the total shares of DSME.

and marketing LNG worldwide. Pangea
states that Statoil has been active in the
U.S. oil and gas industry for 25 years.
Pangea states that over the past decade,
Statoil has increased its North American
business substantially through upstream
positions in the Gulf of Mexico, acreages
in the Marcellus shale gas play, the
Eagle Ford shale gas play, the Bakken
shale oil play and oil sands acreages in
Alberta, Canada. Pangea further states
that it and Statoil are in active
negotiations with respect to Statoil
procuring up to a 50% equity stake in
the ST LNG Project and utilizing up to
50% of the liquefaction and export
capacity of the ST LNG Project.2

Current Application

In the instant Application, Pangea
seeks long-term, multi-contract
authorization to export domestically
produced LNG in an amount up to the
equivalent of 398.5 billion cubic feet
(Bcf) per year (Bcf/y) of natural gas
(equal to 1.09 Bcf/day of natural gas),
the equivalent of 8 million metric tons
per annum (mtpa), for a period of 25
years beginning on the earlier of the
date of first export or seven years from
the date the authorization is granted by
DOE/FE. Pangea seeks to export this
LNG to any nation with which the
United States does not have an FTA
requiring national treatment for trade in
natural gas or LNG with which trade is
not prohibited by United States law or
policy. Pangea is seeking this export
authorization in conjunction with its
proposal to construct, own, and operate
the ST LNG Project.® Pangea states that
the ST LNG Project will consist of both
land-based and floating components and
will include natural gas treatment,
compression, liquefaction and storage

2Should a change in control occur prior to DOE/
FE’s issuance of an order in this proceeding, Pangea
will file a supplement to the instant Application to
update the relevant applicant information. Pangea
acknowledges that in any order granting the
authorization requested in the Application, DOE/FE
may require that Pangea request approval from the
Assistant Secretary for Fossil Energy prior to a
change in control of the authorization holder,
whether by asset sale, stock transfer or other means.

3Pangea states: (i) Regulatory approval also must
be obtained from the Federal Energy Regulatory
Commission (FERC) under Section 3 of the NGA for
the siting, construction, and operation of the ST
LNG Project and under Section 7 of the NGA for
the siting, construction, and operation of an
affiliated natural gas pipeline that will bring feed
gas and fuel gas to the ST LNG Project; (ii) Pangea
will initiate the process to obtain such
authorizations in Spring 2013 by requesting
authorization from the Director of the Office of
Energy Projects to commence the FERC’s mandatory
National Environmental Policy Act pre-filing
review process for the ST LNG Project and
associated pipeline; (iii) the potential
environmental impacts of the ST LNG Project, as
well as the affiliated pipeline, will be reviewed by
FERC in conjunction with that proceeding.
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facilities, as well as ancillary facilities
required to receive and liquefy natural
gas, and to store and deliver LNG.
Pangea states that the ST LNG Project
will be capable of processing an average
of approximately 398.5 Bcf/y,
approximately 1.09 Bcf/d, of pipeline-
quality natural gas. Pangea states that
such gas will be delivered to the ST
LNG Project through an approximately
27-mile-long pipeline, South Texas
Pipeline, to be developed by a Pangea
affiliate. Pangea intends to interconnect
the ST LNG Project with nine interstate
and intrastate pipeline systems 4 via the
South Texas Pipeline, thereby allowing
natural gas to be supplied through
displacement or direct access from a
wide variety of supply sources.

Public Interest Considerations

Pangea states that the ST LNG Project
has been proposed, in part, due to the
markedly improved outlook for
domestic natural gas reserves and
production. Pangea states that improved
drilling techniques and extraction
technologies have contributed to the
rapid growth in new supplies from
unconventional gas-bearing formations
across the U.S. and have been utilized
to enhance production in some
conventional fields. Pangea states that
such developments have completely
changed the complexion of the U.S.
natural gas industry and radically
expanded the resource base.

Pangea states that LNG exports via the
ST LNG Project represents a market-
driven path toward deploying the
country’s vast energy reserves in a
manner that will meaningfully
contribute to the public interest through
a variety of benefits, including: (1) More
jobs® and personal income, greater tax

4Pangea states these nine pipelines are: Texas
Eastern Transmission Corporation, Kinder Morgan
Tejas Pipeline, LLC, Natural Gas Pipeline Company
of America, Transcontinental Gas Pipeline
Corporation, Tennessee Gas Pipeline Company,
Gulf South Pipeline Company, LP, Crosstex Energy,
L.P., GulfTerra Texas Pipeline, LP, and Channel
Industries Gas Company. Their total estimated
combined throughput is approximately 4.4 Bcf/d.
The South Texas Pipeline’s actual interconnects
and delivery/receipt points ultimately will be
determined in accordance with the needs of the
users of the South Texas Pipeline. Significantly,
there are various other natural gas pipelines crossed
by, or in proximity to, the South Texas Pipeline’s
proposed route that may provide additional
transportation options if needed.

5 As discussed in the Perryman Report supporting
this Application, Pangea asserts that the ST LNG
Project will spur substantial job creation. The
statement found at page 2 of the NERA Report
(“LNG exports are not likely to affect the overall
level of employment in the U.S.”) should not be
read to contradict this. http://www.fe.doe.gov/
programs/gasregulation/reports/nera_Ing
report.pdf. NERA had as a base assumption “full
employment” within the U.S. economy. NERA
Report at 103. Therefore, NERA could only use its

revenues, and increased economic
activity; (2) Improved U.S. balance of
payments (by between $3.7 billion and
$6 billion annually) through the
exportation of natural gas and the
displacement of imports of other
petroleum liquids; (3) Enhanced
national security, as a result of the
U.S.’s larger role in international energy
markets, assistance provided to our
allies, and reduced U.S. dependency on
foreign oil and natural gas production; é
(4) Better opportunities to market U.S.
products and services abroad, as a result
of new competitively priced gas
supplies introduced into world markets
leading to improved economies among
the U.S.’s trading partners; (5) Increased
economic trade and closer ties with
foreign trading partners and
hemispheric allies, while displacing
environmentally damaging fuels in
those countries; (6) Increased
production capacity able to better adjust
to varying domestic demand scenarios;
and (7) Dampened volatility in domestic
natural gas prices.

Pangea submits that these benefits,
and others discussed in this
Application, demonstrate that Pangea’s
export proposal is not inconsistent with
the public interest. Pangea states that
this stance is now buttressed by the
independent NERA Report, which key
findings related to the macroeconomic
impacts of LNG exports are
overwhelmingly positive.

Further discussion of the public
interest and analysis of the impact of
LNG exports is included in the
Application and Appendix A of the
Application.

Environmental Impact

Pangea states that it will request NGA
Section 3 authorization from FERC so
that it may site, construct, and operate
the ST LNG Project. Pangea states that
it intends to commence the FERC’s
mandatory pre-filing process in Spring
2013 and then file its final application
to obtain Section 3 authorization in the
Fall 2013. Pangea states that its affiliate
developing the ST Pipeline will file an
application for NGA Section 7(c)
authorization to construct, own, and
operate the South Texas Pipeline.

Pangea states that the potential
environmental impacts of the ST LNG
Project will be reviewed by FERC under
the National Environmental Policy Act
(NEPA). Pangea further states that

model to assess shifts in employment, which were

found to be within industry norms. Id. at 2.

6John Deutch, The U.S. Natural-Gas Boom Will
Transform the World, Wall Street Journal (August
14, 2012), http://online.wsj.com/article/
SB1000142405270230334340457751462246942
6012.html.

consistent with the NEPA scheme
applicable to applications for
authorizations under NGA Section 3
delineated by Congress in the Energy
Policy Act of 2005,7 it expects that
FERC shall act as the lead agency, with
DOE/FE acting as a cooperating agency,
in connection with the ST LNG Project.

DOE/FE Evaluation

The Application will be reviewed
pursuant to section 3 of the NGA, as
amended, and the authority contained
in DOE Delegation Order No. 00—
002.00L (April 29, 2011) and DOE
Redelegation Order No. 00-002.04E
(April 29, 2011). In reviewing this LNG
export Application, DOE will consider
any issues required by law or policy. To
the extent determined to be relevant or
appropriate, these issues will include
the impact of LNG exports associated
with this Application, and the
cumulative impact of any other
application(s) previously approved, on
domestic need for the gas proposed for
export, adequacy of domestic natural
gas supply, U.S. energy security, and
any other issues, including the impact
on the U.S. economy (GDP), consumers,
and industry, job creation, U.S. balance
of trade, international considerations,
and whether the arrangement is
consistent with DOE’s policy of
promoting competition in the
marketplace by allowing commercial
parties to freely negotiate their own
trade arrangements. Parties that may
oppose this Application should
comment in their responses on these
issues, as well as any other issues
deemed relevant to the Application.

NEPA requires DOE to give
appropriate consideration to the
environmental effects of its proposed
decisions. No final decision will be
issued in this proceeding until DOE has
met its environmental responsibilities.

Due to the complexity of the issues
raised by the Applicants, interested
persons will be provided 60 days from
the date of publication of this Notice in
which to submit comments, protests,
motions to intervene, notices of
intervention, or motions for additional
procedures.

Public Comment Procedures

In response to this notice, any person
may file a protest, comments, or a
motion to intervene or notice of
intervention, as applicable. Any person
wishing to become a party to the
proceeding must file a motion to
intervene or notice of intervention, as
applicable. The filing of comments or a
protest with respect to the Application

7Public Law 109-58, 119 Stat. 594.
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will not serve to make the commenter or
protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the Application. All protests,
comments, motions to intervene or
notices of intervention must meet the
requirements specified by the
regulations in 10 CFR part 590.

Filings may be submitted using one of
the following methods: (1) EMailing the
filing to fergas@hg.doe.gov with FE
Docket No. 12-184-LNG in the title
line; (2) mailing an original and three
paper copies of the filing to the Office
Natural Gas Regulatory Activities at the
address listed in ADDRESSES. The filing
must include a reference to FE Docket
No. 12-184-LNG; or (3) hand delivering
an original and three paper copies of the
filing to the Office of Natural Gas
Regulatory Activities at the address
listed in ADDRESSES. The filing must
include a reference to FE Docket No.
12-184-LNG.

A decisional record on the
Application will be developed through
responses to this notice by parties,
including the parties’ written comments
and replies thereto. Additional
procedures will be used as necessary to
achieve a complete understanding of the
facts and issues. A party seeking
intervention may request that additional
procedures be provided, such as
additional written comments, an oral
presentation, a conference, or trial-type
hearing. Any request to file additional
written comments should explain why
they are necessary. Any request for an
oral presentation should identify the
substantial question of fact, law, or
policy at issue, show that it is material
and relevant to a decision in the
proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final Opinion and Order
may be issued based on the official
record, including the Application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

The Application filed by Pangea is
available for inspection and copying in
the Office of Natural Gas Regulatory

Activities docket room, Room 3E-042,
1000 Independence Avenue SW.,
Washington, DC 20585. The docket
room is open between the hours of 8:00
a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. The
Application and any filed protests,
motions to intervene or notice of
interventions, and comments will also
be available electronically by going to
the following DOE/FE Web address:
http://www.fe.doe.gov/programs/
gasregulation/index.html.

Issued in Washington, DC, on February 21,
2013.

John A. Anderson,

Manager, Natural Gas Regulatory Activities,
Office of Oil and Gas Global Security and
Supply, Office of Fossil Energy.

[FR Doc. 2013-04540 Filed 2—-26-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

U.S. Energy Information
Administration

Agency Information Collection
Extension

AGENCY: U.S. Energy Information
Administration (EIA), Department of
Energy (DOE).

ACTION: Agency Information Collection
Activities: Information Collection
Extension; Notice and Request for
Comments.

SUMMARY: The EIA, pursuant to the
Paperwork Reduction Act of 1995,
intends to extend for three years with
the Office of Management and Budget
(OMB), Form FE-746R, ‘“Natural Gas
Imports and Exports.” Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

DATES: Comments regarding this
proposed information collection must
be received on or before April 29, 2013.
If you anticipate difficulty in submitting
comments within that period, contact

the person listed in ADDRESSES as soon
as possible.

ADDRESSES: Send comments to Lisa
Tracy. To ensure receipt of the
comments by the due date, submission
by email (lisa.tracy@hgq.doe.gov) is
recommended. The mailing address is
U.S. Department of Energy (FE-34),
Office of Natural Gas Regulatory
Activities, Office of Fossil Energy, P.O.
Box 44375, Washington, DC 20026—
4375, Attn: Lisa Tracy. Alternatively,
Ms. Tracy may be contacted by
telephone at (202) 586—4523 or by fax at
(202) 586-6050.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Lisa Tracy at the contact
information given above. Forms and
instructions are also available on the
Internet at: http://www.fe.doe.gov/
programs/gasregulation/

report guidelines.html.

SUPPLEMENTARY INFORMATION: This
information collection request contains:

(1) OMB No.: 1901-0294;

(2) Information Collection Request
Title: Natural Gas Imports and Exports;

(3) Type of Request: Three-year
extension;

(4) Purpose: The Federal Energy
Administration Act of 1974 (15 U.S.C.
761 et seq.) and the DOE Organization
Act (42 U.S.C. 7101 et seq.) require the
EIA to carry out a centralized,
comprehensive, and unified energy
information program. This program
collects, evaluates, assembles, analyzes,
and disseminates information on energy
resource reserves, production, demand,
technology, and related economic and
statistical information. This information
is used to assess the adequacy of energy
resources to meet near and longer term
domestic demands.

The EIA, as part of its effort to comply
with the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35), provides
the general public and other Federal
agencies with opportunities to comment
on collections of energy information
conducted by or in conjunction with the
EIA. Also, the EIA will later seek
approval by the Office of Management
and Budget (OMB) under Section
3507(a) of the Paperwork Reduction Act
of 1995.

DOE’s Office of Fossil Energy (FE) is
delegated the authority to regulate
natural gas imports and exports under
section 3 of the Natural Gas Act of 1938,
15 U.S.C. 717b. In order to carry out its
delegated responsibility, FE requires
those persons seeking to import or
export natural gas to file an application
providing basic information on the
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scope and nature of the proposed
import/export activity. Once an
importer or exporter receives
authorization from FE, they are required
to submit monthly reports of all import
and export transactions. Form FE-746R
collects critical information on U.S.
natural gas trade including: name of
importer/exporter; country of origin/
destination; international point of entry/
exit; name of supplier; volume; price;
transporters; U.S. geographic market(s)
served; and duration of supply contract
on a monthly basis. The data, published
in Natural Gas Imports and Exports, are
used to ensure compliance with the
terms and conditions of the
authorizations. In addition, the data are
used to monitor North American gas
trade, which, in turn, enables the
Federal government to perform market
and regulatory analyses; improve the
capability of industry and the
government to respond to any future
energy-related supply problems; and
keep the general public informed of
international natural gas trade;

(4a) Proposed Changes to Information
Collection:

FE proposes to include two additional
reporting sections for the collection and
identification of new types of natural
gas transactions related to:

(a) Exports of compressed natural gas
by truck; and

(b) Exports of liquefied natural gas by
vessel in ISO containers;

(5) Annual Estimated Number of
Respondents: 326;

(6) Annual Estimated Number of
Total Responses: 4,099;

(7) Annual Estimated Number of
Burden Hours: 12,978; and

(8) Annual Estimated Reporting and
Recordkeeping Cost Burden: $0; FE
estimates that there are no additional
costs to respondents associated with the
surveys other than the costs associated
with the burden hours.

Statutory Authority: Section 13(b) of the
Federal Energy Administration Act of 1974,
Public Law 93-275, codified at 15 U.S.C.
772(b) and Section 3 of the Natural Gas Act
of 1938, codified at 15 U.S.C. 717b.

Issued in Washington, DC, on February 21,
2013.
Stephanie Brown,

Director, Office of Survey Development and
Statistical Integration, U.S. Energy
Information Administration.

[FR Doc. 2013-04546 Filed 2-26-13; 8:45 am|

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER12—-1179-003.

Applicants: Southwest Power Pool,
Inc.

Description: Integrated Marketplace
Compliance Filing to be effective 3/1/
2014.

Filed Date: 2/15/13.

Accession Number: 20130215-5167.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-940-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits Notice of Termination of
Generator Interconnection Agreement
No. 1983 for Project G590.

Filed Date: 2/15/13.

Accession Number: 20130215-5091.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-941-000.

Applicants: San Diego Gas & Electric
Company.

Description: SDGE Transmission
Owner Tariff TO4 Formula to be
effective 9/1/2013.

Filed Date: 2/15/13.

Accession Number: 20130215-5156.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-942—-000.

Applicants: Pacific Gas and Electric
Company.

Description: Amendment to Lathrop
Irrigation District IA and WDT SA No.
23 to be effective 2/18/2013.

Filed Date: 2/15/13.

Accession Number: 20130215-5159.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-943-000.

Applicants: Pacific Gas and Electric
Company.

Description: CCSF IA—2013 Annual
Adjustment to Traffic Light Costs to be
effective 2/1/2013.

Filed Date: 2/15/13.

Accession Number: 20130215-5162.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-944—000.

Applicants: Ohio Valley Electric
Corporation.

Description: Pro Forma SGIP
(Attachment O) and SGIA (Attachment
P) to be effective 9/3/2010.

Filed Date: 2/15/13.

Accession Number: 20130215-5163.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-945—-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.,
Entergy Services, Inc.

Description: 02—15-13 Entergy Attach
P to be effective 12/19/2013.

Filed Date: 2/15/13.

Accession Number: 20130215-5166.

Comments Due: 5 p.m. ET 3/8/13.

Docket Numbers: ER13-946-000.

Applicants: Avista Corporation.

Description: Avista Corp Cancellation
of KEC Unsigned SA to be effective 2/
19/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5004.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-947-000.

Applicants: Alabama Power
Company.

Description: Mobile Energy (Hog
Bayou) Interconnection Agreement
Amendment Filing to be effective 1/18/
2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5006.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-948-000.

Applicants: Entergy Services, Inc.,
Midwest Independent Transmission
System Operator, Inc.

Description: Entergy Services, Inc., et.
al. submits Attachment O Templates to
MISO Open Access Transmission,
Energy and Operating Reserve Markets
Tariff on behalf of Entergy Arkansas,
Inc., et al.

Filed Date: 2/15/13.

Accession Number: 20130215-5187.

Comments Due: 5 p.m. ET 3/8/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: February 19, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013—-04431 Filed 2—26-13; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER13—-895-001.

Applicants: ISO New England Inc.

Description: Amendment to MR Chges
to Modify DA Energy Market Sch. to be
effective 12/31/9998.

Filed Date: 2/19/13.

Accession Number: 20130219-5168.

Comments Due: 5 p.m. ET 2/28/13.

Docket Numbers: ER13-949-000.

Applicants: Southern California
Edison Company.

Description: Revised Added Facilities
Rate for Agmts under WDAT 1 of 4 to
be effective 1/1/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5109.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-950-000.

Applicants: Southern California
Edison Company.

Description: Revised Added Facilities
Rate for Agmts under WDAT 2 of 4 to
be effective 1/1/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5116.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-951-000.

Applicants: Southern California
Edison Company.

Description: Revised Added Facilities
Rate for Agmts under WDAT 3 of 4 to
be effective 1/1/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5122.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-952-000.

Applicants: Southern California
Edison Company.

Description: Revised Added Facilities
Rate for Agmts under WDAT 4 of 4 to
be effective 1/1/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5134.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-953—000.

Applicants: Mesquite Solar 1, LLC.

Description: Mesquite Solar 1 LLC
Joinder Agreement and Amendment to
be effective 2/22/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5139.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-954—000.

Applicants: Northern States Power
Company, a Minnesota corporation,
Northern States Power Company, a
Wisconsin corporation.

Description: 2013 Interchange
Agreement to be effective 1/1/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5140.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-955-000.

Applicants: Mesquite Power, LLC.

Description: Mesquite Power, LLC
Concurrence to Joinder Agreement and
Amendment to be effective 2/22/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5151.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-956—000.

Applicants: Arizona Public Service
Company.

Description: Arizona Public Service
files three Mead Phoenix Project Service
Agreements to be effective 4/22/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5155.

Comments Due: 5 p.m. ET 3/12/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: February 19, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-04432 Filed 2-26-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER11-2970-004.

Applicants: Peetz Logan Interconnect,
LLC.

Description: Peetz Logan Interconnect,
LLC to be effective 11/1/2011.

Filed Date: 2/19/13.

Accession Number: 20130219-5184.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-957—-000.

Applicants: California Independent
System Operator Corporation.

Description: 2013—-02-19 Price
Consistency to be effective 5/1/2013.

Filed Date: 2/19/13.

Accession Number: 20130219-5175.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-958-000.

Applicants: Sunpower Corporation.

Description: Petition by SunPower
Corporation for Limited Waiver of
certain California Independent System
Operator Corporation L.L.C. Open
Access Transmission Tariff provisions
of Appendix GG.

Filed Date: 2/19/13.

Accession Number: 20130219-5185.

Comments Due: 5 p.m. ET 3/12/13.

Docket Numbers: ER13-959-000.

Applicants: Duke Energy Carolinas,
LLC.

Description: Formula Rate Filing
(Various Corrections) to be effective 7/
2/2012.

Filed Date: 2/20/13.

Accession Number: 20130220-5025.

Comments Due: 5 p.m. ET 3/13/13.

Docket Numbers: ER13-960—-000.

Applicants: PIM Interconnection,
L.L.C.

Description: Notice of Cancellation of
First Revised SA No. 2925 in Docket No.
ER12-520-000 to be effective 9/26/
2012.

Filed Date: 2/20/13.

Accession Number: 20130220-5026.

Comments Due: 5 p.m. ET 3/13/13.

Docket Numbers: ER13-961-000.

Applicants: PJ]M Interconnection,
L.L.C.

Description: Notice of Cancellation of
Second Revised SA No. 2789 in Docket
No. ER12-521-000 to be effective 9/26/
2012.

Filed Date: 2/20/13.

Accession Number: 20130220-5027.

Comments Due: 5 p.m. ET 3/13/13.

Take notice that the Commission
received the following electric
reliability filings:

Docket Numbers: RR12—8-001.

Applicants: North American Electric
Reliability Corp.

Description: Compliance Filing of the
North American Electric Reliability
Corporation in Response to December
20, 2012 Commission Order.

Filed Date: 2/19/13.

Accession Number: 20130219-5190.

Comments Due: 5 p.m. ET 3/21/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
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and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676

(toll free). For TTY, call (202) 502—8659.

Dated: February 20, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-04493 Filed 2—26—-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas

Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP13-577-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.204: JP Morgan Neg Rate
to be effective 4/1/2013.

Filed Date: 2/21/13.

Accession Number: 20130221-5053.

Comments Due: 5 p.m. ET 3/5/13.

Docket Numbers: RP13-578-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.204: Wisconsin Electric
Neg Rates to be effective 4/1/2013.

Filed Date: 2/21/13.

Accession Number: 20130221-5054.

Comments Due: 5 p.m. ET 3/5/13.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Dated: February 21, 2013.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2013-04494 Filed 2—-26-13; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2013-0092; FRL—-9379-2]

Diflubenzuron; Receipt of Application
for Emergency Exemption; Solicitation
of Public Comment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: EPA has received a specific
exemption request from the Wyoming
Department of Agriculture to use the
pesticide diflubenzuron (CAS No.
35367—38-5) to treat up to 26,000 acres
of alfalfa to control grasshoppers and
Mormon crickets. The applicant
proposes a use which is supported by
the Interregional (IR)-4 program and has
been requested in 5 or more previous
years, and a petition for tolerance has
not yet been submitted to the Agency.
EPA is soliciting public comment before
making the decision whether or not to
grant the exemption.

DATES: Comments must be received on
or before March 14, 2013.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2013-0092, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Andrea Conrath, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308-9356; fax number: (703) 605—
0781; email address:
conrath.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
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vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticide(s)
discussed in this document, compared
to the general population.

II. What action is the agency taking?

Under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) (7 U.S.C. 136p), at the
discretion of the EPA Administrator, a
Federal or State agency may be
exempted from any provision of FIFRA
if the EPA Administrator determines
that emergency conditions exist which
require the exemption. The Wyoming
Department of Agriculture has requested
the EPA Administrator to issue a
specific exemption for the use of
diflubenzuron on alfalfa to control
grasshoppers and Mormon crickets.
Information in accordance with 40 CFR
part 166 was submitted as part of this
request.

As part of this request, the applicant
asserts that projected population levels
for these damaging insect pests are
higher than normal for the 2013 season.
The applicant claims that registered
alternatives will not provide adequate
control to avert significant economic
losses from occurring.

The Applicant proposes to make no
more than two applications of
diflubenzuron, at a rate of 0.032 Ibs.
active ingredient (a.i.) (equivalent to 2
fl. oz. of product containing 2 lbs. a.i.
per gallon). Application could be made
on up to 26,000 acres of alfalfa, from the
date of approval, if granted, until
October 31, 2013, in the state of
Wyoming. If the maximum proposed
acreage were treated at the maximum
rate, a total of 814 Ibs. active ingredient
(407 gallons formulated product) could
be applied.

This notice does not constitute a
decision by EPA on the application
itself. The regulations governing FIFRA

section 18 require publication of a
notice of receipt of an application for a
specific exemption proposing use which
is supported by the Inter-Regional
Project Number 4 (IR—4) program and
has been requested in 5 or more
previous years, and a petition for
tolerance has not yet been submitted to
the Agency. The notice provides an
opportunity for public comment on the
application.

The Agency will review and consider
all comments received during the
comment period in determining
whether to issue the specific exemption
requested by the Wyoming Department
of Agriculture.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: February 15, 2013.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 2013—-04561 Filed 2—-26—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2013-0010; FRL-9377-5]
Pesticide Experimental Use Permit;

Receipt of Application; Comment
Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces EPA’s
receipt of an application 71049-EUP-L
from KIM—-C1, LLC, requesting an
experimental use permit (EUP) for the
plant growth regulator, forchlorfenuron.
The Agency has determined that the
permit may be of regional and national
significance. Therefore, because of the
potential significance, EPA is seeking
comments on this application.

DATES: Comments must be received on
or before March 29, 2013.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2013-0010, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Cynthia Giles-Parker, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (703) 305—-7740; email address:
giles-parker.cvnthia@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

This action is directed to the public
in general. Although this action may be
of particular interest to those persons
who conduct or sponsor research on
pesticides, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.
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iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticide(s)
discussed in this document, compared
to the general population.

II. What action is the agency taking?

Under section 5 of the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA), 7 U.S.C. 136¢, EPA can
allow manufacturers to field test
pesticides under development.
Manufacturers are required to obtain an
EUP before testing new pesticides or
new uses of pesticides if they conduct
experimental field tests on 10 acres or
more of land or one acre or more of
water.

Pursuant to 40 CFR 172.11(a), the
Agency has determined that the
following EUP application may be of
regional and national significance, and
therefore is seeking public comment on
the EUP application.

Submitter: KIM—C1, LLC, 2547 W.
Shaw Avenue, Suite 116, Fresno, CA
93711.

EUP Number: 71049-EUP-L.

Pesticide Chemical: Forchlorfenuron.

Type of Chemical: Plant Growth
Regulator.

Summary of Request: Crop Uses and
Timing of Application (only one
application permitted per crop per
year): Almond from 80% petal fall to the
time when nutlet length averages 4—6
millimeters (mm); cherry at shuck split
or a later application at straw color to
color break; fig when average fig is 12—

15 mm; pear at 15—-25 days post-petal
fall; pistachio at beginning of kernel
formation when shells start to fill at
approximately 5—7 weeks after bloom;
plum/prune during bloom. The amount
of chemical product to be used is 77,400
fluid ounces or 605 gallons on 1,935
acres. from 2013-2015.

A copy of the application and any
information submitted is available for
public review in the docket established
for this EUP application.

Following the review of the
application and any comments and data
received in response to this solicitation,
EPA will decide whether to issue or
deny the EUP request, and if issued, the
conditions under which it is to be
conducted. Any issuance of an EUP will
be announced in the Federal Register.

List of Subjects

Environmental protection,
Experimental use permits.

Dated: February 15, 2013.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 2013-04527 Filed 2—-26-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2009-0879; FRL-9379-7]

Exposure Modeling Public Meeting;
Notice of Public Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: An Exposure Modeling Public
Meeting (EMPM) will be held for one
day on March 19, 2013. This notice
announces the location and time for the
meeting and sets forth the tentative
agenda topics.

DATES: The meeting will be held on
March 19, 2013 from 9:00 a.m. to 4:00
p-m. Requests to participate in the
meeting must be received on or before
March 11, 2013.

To request accommodation of a
disability, please contact the person
listed under FOR FURTHER INFORMATON
CONTACT, preferably at least 10 days
prior to the meeting, to give EPA as
much time as possible to process your
request.

ADDRESSES: The meeting will be held at
the Environmental Protection Agency,
Office of Pesticide Programs (OPP), One
Potomac Yard (North Building), Fourth
Floor Conference Center (N—4830), 2777
S. Crystal Drive, Arlington, VA 22202.

FOR FURTHER INFORMATION CONTACT:
Gabe Rothman, Environmental Fate and
Effects Division, Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (703) 347—8011; fax number:
(703) 305—-6309; email address:
rothman.gabe@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are required to
conduct testing of chemical substances
under the Toxic Substances Control Act
(TSCA), the Federal Food, Drug, and
Cosmetic Act (FFDCA), or the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). Since other entities may
also be interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. The following list of North
American Industrial Classification
System (NAICS) codes is not intended
to be exhaustive, but rather provides a
guide to help readers determine whether
this document applies to them.
Potentially affected entities may
include:

e Agriculture, Forestry, Fishing and
Hunting NAICS code 11

e Utilities NAICS code 22

e Professional, Scientific and
Technical NAICS code 54

B. How can I get copies of this document
and other related information?

The docket for this action, identified
by docket identification (ID) number
EPA-HQ-OPP-2009-0879, is available
at http://www.regulations.gov or at the
Office of Pesticide Programs Regulatory
Public Docket (OPP Docket) in the
Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

II. Background

On a biannual interval, an Exposure
Modeling Public Meeting will be held
for presentation and discussion of
current issues related to modeling
pesticide fate, transport, and exposure
of risk assessment in a regulatory
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context. Meeting dates and abstract
requests are announced through the
“empmlist” forum on the LYRIS list
server at https://lists.epa.gov/read/
all forums/.

III. How can I request to participate in
this meeting?

You may submit a request to
participate in this meeting to the person
listed under FOR FURTHER INFORMATION
CONTACT. Do not submit any information
in your request that is considered CBI.
Requests to participate in the meeting,
identified by docket ID number EPA—
HQ-0OPP-2009-0879, and must be
received on or before March 11, 2013.

IV. Tentative Topics for the Meeting

Update on Development of the Spatial
Aquatic Model (SAM).

Pesticide Root Zone Model for Ground
Water Model (PRZM-GW)
Implementation.

Pesticide Flooded Application Model
(PFAM) Implementation.

Recent Developments for Drinking
Water Intakes Percent Cropped Area
(DWI PCA) Guidance.

Other topics related to environmental
exposure modeling and monitoring of
pesticides in surface water, ground
water, soil, air, and biota.

List of Subjects

Environmental protection, pesticide
exposure assessment, exposure
modeling, pesticide monitoring,
groundwater, PRZM-GW, SAM, PFAM,
DWI PCA.

Dated: February 13, 2013.
Donald J. Brady,
Director, Environmental Fate and Effects
Division, Office of Pesticide Programs.
[FR Doc. 2013-04407 Filed 2—26—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL 9785-7; CERCLA-04-2013-3755]

Florida Petroleum Reprocessors Site;
Davie, Broward County, FL; Notice of
Settlement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Settlement.

SUMMARY: Under 122(h) of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA), the United States
Environmental Protection Agency has
entered into a settlement with 2238 NW.
86th Street Inc. concerning the Florida
Petroleum Reprocessors Site located in
Davie, Broward County, Florida. The

settlement addresses the PRP’s Site-
wide liability on an Ability-to-Pay basis.
DATES: The Agency will consider public
comments on the settlement until March
29, 2013. The Agency will consider all
comments received and may modify or
withdraw its consent to the settlement
if comments received disclose facts or
considerations which indicate that the
settlement is inappropriate, improper,
or inadequate.

ADDRESSES: Copies of the settlement are
available from Ms. Paula V. Painter.
Submit your comments by Site name
Florida Petroleum Reprocesssors Site by
one of the following methods:

e www.epa.gov/regiond/superfund/
programs/enforcement/
enforcement.html.

e Email. |Painter.Paula@epa.gov.|

e U.S. Environmental Protection
Agency, 61 Forsyth Street SW., Atlanta,
Georgia 30303.

FOR FURTHER INFORMATION CONTACT:
Paula V. Painter at 404/562—8887.

Dated: January 22, 2013.
Anita L. Davis,

Chief, Superfund Enforcement & Information
Management Branch, Superfund Division.

[FR Doc. 2013—-04610 Filed 2—-26-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-9785-2; EPA—R0O1-OEP—-FRL#: 13—
007]

State Program Requirements;
Approval of Maine’s National Pollutant
Discharge Elimination System
(NPDES) Permitting Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice. Proposal To Approve
Maine’s National Pollutant Discharge
Elimination System (NPDES) Permitting
Program.

SUMMARY: In 1999 the State of Maine
applied to implement its NPDES
program under the Clean Water Act in
the state, including the territories of the
Aroostook Band of Micmacs and the
Houlton Band of Maliseet Indians.
Today, EPA is proposing to act on the
state’s application as it applies in those
Indian territories and is inviting
comment.

DATES: Interested persons may submit
comments on the approval of Maine’s
NPDES Permitting Program in these
territories as part of the administrative
record to EPA—Region 1, at the address
given below, no later than midnight
through April 29, 2013.

ADDRESSES: Submit comments by one of
the following methods:

e Email: velez.glenda@epa.gov.

e Mail: Glenda Vélez, USEPA-Region
1, 5 Post Office Square—OEP06-01,
Boston, MA 02109-3912.

e No facsimiles (faxes) will be
accepted.

FOR FURTHER INFORMATION: Additional
information concerning the proposed
approval of Maine’s program in these
territories may be obtained between the
hours of 9 a.m. and 5 p.m. Monday
through Friday excluding holidays from:
Glenda Vélez, USEPA-Region 1, 5 Post
Office Square—OEP06-01, Boston, MA
02109-3912, Telephone: 617-918-1677,
Email: velez.glenda@epa.gov.
SUPPLEMENTARY INFORMATION:

2001 Approval of Maine’s Base NPDES
Permitting Program

On December 17, 1999, EPA
determined that the State of Maine had
submitted a complete application to
administer the National Pollutant
Discharge Elimination System (NPDES)
permitting program in the state under
the Clean Water Act (CWA). 33 U.S.C.
1251, et seq., see 64 FR 73552 (Dec. 30,
1999). Maine’s application included an
assertion of authority to implement the
program in the territories of the
federally-recognized Indian tribes
within the state, based on the
jurisdictional provisions of the Maine
Indian Claims Settlement Act (MICSA),
which ratified the Maine Implementing
Act (MIA). 25 U.S.C. 1721, et seq. and
30 M.R.S.A. §6201, et seq., respectively.

On January 12, 2001, EPA approved
the State of Maine’s application to
administer the NPDES program for all