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Editorial Note: Federal Energy Regulatory Commission
notice document 2012-30397, originally scheduled to
appear in the issue of Tuesday, December 18, 2012, was
placed on public inspection on Monday, December 17,
2012. However, it was omitted from publication in the
Federal Register. This document will publish in its entirety
on December 26, 2012.
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DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 100
U.S. Customs and Border Protection

19 CFR Part 101

[Docket No. USCBP-2011-0017: CBP Dec.
12-22]

RIN 1651-AA93
Closing of the Port of Whitetail, MT

AGENCY: U.S. Customs and Border
Protection, DHS.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Homeland Security
(DHS) regulations pertaining to the field
organization of U.S. Customs and
Border Protection (CBP) to reflect the
closure of the port of entry of Whitetail,
Montana. The change is part of CBP’s
continuing program to more efficiently
utilize its personnel, facilities, and
resources, and to provide better service
to carriers, importers, and the general
public.

DATES: Effective Date: January 25, 2013.
FOR FURTHER INFORMATION CONTACT: Mr.
Roger Kaplan, Office of Field
Operations, U.S. Customs and Border
Protection, (202) 325—-4543, or by email
at Roger.Kaplan@dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On August 24, 2011, CBP published a
Notice of Proposed Rulemaking (NPRM)
in the Federal Register (76 FR 52890),
proposing to close the port of entry of
Whitetail, Montana, and amend the lists
of CBP ports of entry to reflect the
change. The primary reason for the
proposed closure was the Canada
Border Services Agency’s (CBSA)
closure of its adjacent port of entry of
Big Beaver, Saskatchewan, Canada, on

April 1, 2011. As set forth in the NPRM,
other factors were the limited usage of
the port; the locations of the alternative
ports of entry of Raymond, Montana,
and Scobey, Montana; and the analysis
of the net benefit of the port closure,
including the cost of necessary
renovations were the port to remain
open.

II. Analysis of Comments
A. Comments Received

CBP received four public comments
in response to the NPRM. One
commenter supports the closure of
Whitetail and three commenters are
opposed.

The commenter who supports the
proposed closure of the port of Whitetail
believes that the costs of operating the
port and maintaining the surrounding
area are too high considering the low
usage. This commenter points out that,
using the figures provided in the NPRM
for 2007 to 2009, with the annual
crossing average of 1,261 cars and 57
trucks and the port’s total annual
operating cost of $492,000, it currently
costs the taxpayers of the United States
in excess of $373 for each vehicle to
cross at Whitetail. This commenter
thinks that these costs are not warranted
considering the limited increase in time
and mileage that crossers would incur if
the port of Whitetail were closed.
Additionally, this commenter claims the
closure of the port would have no effect
on cross border commerce because there
are currently no commercial carriers
processed at the port. This commenter
also asserts that basing any increase in
travel time resulting from the proposed
closure on the distance from the port of
Whitetail to the alternate ports of
Raymond and Scobey was not realistic,
as the actual increase in mileage would
be much less considering the more
likely points of origin and destination.

The other three commenters opposed
the proposed closure, citing the
disruptions the closure would cause
them. Two commenters said that the
increased travel time would cause them
to discontinue their frequent trips from
Canada to the United States to buy
goods and visit shops and restaurants.
Another commenter stated that the
closure would increase the cost to the
commenter to move hay bales between
the commenter’s farms in Canada and
Montana. This commenter also
surmised that the closure could be

detrimental to other Canadian and
Montanan agricultural producers.

B. CBP Response

With regard to the comment about
increased travel time, CBP
acknowledged in the NPRM that using
the distance between the ports may
overstate the cost of the closure to
travelers. However, CBP does not collect
data on these travelers’ points of origin
and destination. Thus, CBP based the
analysis on the assumption that the
closure would create a detour adding 1
hour and 40 miles to each crosser’s trip.
The actual additional time and mileage
U.S. travelers may incur to drive to an
alternate port may be less.

With regard to the comments about
usage and cost, as discussed in the
NPRM, the port of Whitetail is one of
CBP’s least trafficked ports and has
processed an average of less than 4
vehicles per day for the last 4 years.
From 2007 to 2009, Whitetail averaged
only 1,318 cars and trucks a year. More
recently, in fiscal year 2011,
southbound traffic dropped to less than
960 vehicles, with almost all of the
decrease in southbound traffic occurring
after CBSA closed the port of Big Beaver
to northbound traffic in April 2011. The
commercial traffic is even lower. In
fiscal year 2011 CBP processed only 24
commercial vehicles at the port of
Whitetail. This was a significant
decrease from the already low annual
average of about 60 commercial vehicles
between 2007 and 2009.
Notwithstanding this very low usage, as
explained in the NPRM, CBP would
incur substantial costs in order to keep
the port open. In addition to the nearly
$500,000 annual operational budget,
CBP would need to construct a
replacement facility, an estimated $8
million cost, because the current facility
does not have the infrastructure to meet
modern operational, safety, and
technological demands for ports of
entry. Although CBP regrets the
disruptions to personal and business
routines that some individuals will
experience due to the closure of
Whitetail, CBP cannot justify the above-
referenced costs for so few vehicles.

II1. Conclusion

After consideration of the comments
received, the low usage of the port, the
locations of the alternative ports of
entry, and the analysis of the net benefit
of the port closure, including the cost of
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necessary renovations were the port to
remain open, CBP is closing the port of
entry of Whitetail, Montana. The lists of
CBP ports of entry at 8 CFR 100.4(a) and
19 CFR 101.3(b)(1) are being amended to
reflect the change.

CBP is working with the Montana
Department of Transportation and CBSA
to identify the permanent barrier and
signage necessary to prevent entry and
reroute traffic to nearby ports of entry.
CBP expects that any impact on the
environment and any costs incurred for
this purpose will be minimal. If
necessary, CBP will conduct appropriate
environmental studies in the course of
decommissioning and prior to facility
demolition.

IV. Congressional Notification

On September 28, 2010, the
Commissioner of CBP notified Congress
of CBP’s intention to close the port of
entry at Whitetail, Montana, fulfilling
the congressional notification
requirements of 19 U.S.C. 2075(g)(2) and
section 417 of the Homeland Security
Act (6 U.S.C. 217).

V. Regulatory Requirements
A. Signing Authority

The signing authority for this
document falls under 19 CFR 0.2(a).
Accordingly, this final rule is signed by
the Secretary of Homeland Security.

B. Executive Orders 12866 and 13563

This rule is not a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563, and has not been reviewed
by the Office of Management and
Budget under that order. Nevertheless,
CBP provided its assessment of the
benefits and costs of this regulatory
action in the NPRM and CBP adopts the
NPRM'’s economic analysis for this final
rule without any change.

In summary, if the port of entry of
Whitetail, Montana remained open, it
would need significant renovation to
meet current safety and security
standards, which CBP estimates would
cost approximately $8 million. Whitetail
also costs CBP approximately $500,000
in yearly operating expenses to pay for
staff and utilities. If Whitetail closed,
travelers would need to find an
alternative crossing. As alternative
crossings would require travelers to
travel additional miles, CBP estimates
travelers would incur an additional
$104,000 annually in additional driving
time and mileage costs if the Whitetail
crossing was not available. In addition,
if Whitetail was closed, CBP would
incur a onetime cost of $158,000 in
closure expenses. Thus, the net benefit

of the Whitetail closure is about $8.2
million the first year and $396,000 each
year after that.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires federal
agencies to examine the impact a rule
would have on small entities. A small
entity may be a small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

Because CBP does not collect data on
the number of small businesses that use
the port of Whitetail, we cannot
estimate how many would be affected
by this rule. However, an average of less
than four vehicles crossed into the
United States at Whitetail each day even
before closure of the Canadian port of
Big Beaver further reduced traffic.
Commercial traffic is even lower—an
average of fewer than 60 commercial
vehicles crossed at Whitetail each year
from 2007 to 2009, with only 24
commercial vehicles crossing in fiscal
year 2011. The assessment of the
benefits and costs of this regulatory
action included in the NPRM concluded
that the total cost of the rule to the
public is about $104,000 a year, even
assuming the longest possible detour for
all traffic. DHS does not believe that this
cost rises to the level of a significant
economic impact. DHS thus believes
that this rule will not have a significant
economic impact on a substantial
number of small entities. DHS did not
receive any comments contradicting this
finding. Accordingly, DHS certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

E. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various

levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

List of Subjects
8 CFR Part 100

Organization and functions
(Government agencies).

19 CFR Part 101

Customs duties and inspection,
Customs ports of entry, Exports,
Imports, Organization and functions
(Government agencies).

Amendments to DHS Regulations

For the reasons set forth above, DHS
amends part 100 of title 8 of the Code
of Federal Regulations and part 101 of
title 19 of the Code of Federal
Regulations as set forth below.

8 CFR CHAPTER 1—AMENDMENTS

PART 100—STATEMENT OF
ORGANIZATION

m 1. The authority citation for part 100
continues to read as follows:

Authority: 8 U.S.C. 1103; 8 CFR part 2.
§100.4 [Amended]

m 2. The list of ports in § 100.4(a) is
amended by removing ‘“Whitetail, MT”
from the list of Class A ports of entry
under District No. 30—Helena,
Montana.

19 CFR CHAPTER 1—AMENDMENTS

PART 101—GENERAL PROVISIONS

m 3. The general authority citation for
part 101 and the specific authority
citation for section 101.3 continue to
read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States), 1623, 1624,
1646a.

Sections 101.3 and 101.4 also issued under
19 U.S.C. 1 and 58b;

* * * * *

§101.3 [Amended]

m 4. The list of ports in § 101.3(b)(1) is
amended by removing, under the state
of Montana, the entry ‘“Whitetail”” from
the “Ports of entry” column and
removing the corresponding entry “E.O.
7632, June 15, 1937 (2 FR 1245).” from
the “Limits of port” column.
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Dated: December 20, 2012.
Janet Napolitano,
Secretary of Homeland Security.
[FR Doc. 2012-31105 Filed 12-21-12; 4:15 pm]
BILLING CODE 9111-14-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0934; Directorate
Identifier 2011-NM-260-AD; Amendment
39-17293; AD 2012-25-12]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A330-200 and —300 series
airplanes. This AD was prompted by a
report of a prematurely fractured main
landing gear (MLG) bogie beam. This
AD requires replacing certain MLG
bogie beams before reaching new
reduced life limits. We are issuing this
AD to prevent fracture of the MLG bogie
beam, which, under high speed, could
ultimately result in the airplane
departing the runway, the bogie beam
detaching from the airplane, or collapse
of the MLG; and consequent structural
damage to the airplane and injury to the
occupants.

DATES: This AD becomes effective
January 30, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 30, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—-3356; telephone (425) 227-1138;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 12, 2012 (77 FR
56172). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

During ground load test cycles on an
A340-600 aeroplane, the MLG bogie beam
has prematurely fractured.

The results of the investigation identified
that this premature fracture was due to high
tensile standing stress, resulting from dry fit
axle assembly method. Improvement has
been introduced subsequently with a grease
fit axle assembly method.

Fatigue and damage tolerance analyses
were performed, whose results demonstrated
that the current life limit of certain MLG
bogie beams with dry fit axles installed on
A330 aeroplanes only must be reduced
compared to the life limit stated in the A330
Airworthiness Limitations Section (ALS) Part
1-Safe Life Airworthiness Limitation Items
revision 05 approved by EASA [European
Aviation Safety Agency| on 29 July 2010.

Failure to comply with the reduced life
limit of the MLG bogie beam with dry fit axle
might jeopardize the MLG structural
integrity.

For the reasons described above, this
[EASA] AD requires the replacement of the
affected MLG bogie beams before reaching
the new reduced life limit.

The unsafe condition is a possible
fracture of the MLG bogie beam, which,
under high speed, could ultimately
result in the airplane departing the
runway, the bogie beam detaching from
the airplane, or collapse of the MLG;
and consequent structural damage to the
airplane and injury to the occupants.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 56172, September 12, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
56172, September 12, 2012) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 56172,
September 12, 2012).

Costs of Compliance

We estimate that this AD will affect
53 products of U.S. registry. We also
estimate that it will take about 16 work-
hours per MLG bogie beam (2 MLG
bogie beams per airplane) to comply
with the basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts will cost about
$255,000 per MLG bogie beam. Where
the service information lists required
parts costs that are covered under
warranty, we have assumed that there
will be no charge for these parts. As we
do not control warranty coverage for
affected parties, some parties may incur
costs higher than estimated here. Based
on these figures, we estimate the cost of
this AD to the U.S. operators to be up
to $27,174,160, or $256,360 per MLG
bogie beam.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 56172,
September 12, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2012-25-12 Airbus: Amendment 39-17293.
Docket No. FAA-2012—-0934; Directorate
Identifier 2011-NM-260-AD.

(a) Effective Date

This airworthiness directive (AD) becomes

effective January 30, 2013.

(b) Affected ADs

None.
(c) Applicability
This AD applies to all Airbus Model A330-

201, -202, -203, -223, —243, -301, —-302,

-303, -321, —322, —323, —341, —342, and —343

airplanes, certificated in any category, all

manufacturer serial numbers (S/Ns).

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by a report of a
prematurely fractured main landing gear

(MLG) bogie beam. We are issuing this AD to
prevent fracture of the MLG bogie beam,
which, under high speed, could ultimately
result in the airplane departing the runway,
the bogie beam detaching from the airplane,
or collapse of the MLG; and consequent
structural damage to the airplane and injury
to the occupants.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Bogie Beam Replacement

At the later of the times specified in
paragraph (g)(1) or (g)(2) of this AD, replace
all MLG bogie beams having part number
(P/N) 201485300, 201485301, 201272302,
201272304, 201272306, or 201272307, except
those that have S/N S2A, S2B, or S2C, as
identified in Messier-Dowty Service Letter
A33-34 A20, Revision 5, including
Appendices A through F, dated July 31, 2009,
with a new or serviceable part, in accordance
with a method approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, or European
Aviation Safety Agency (EASA) (or its
delegated agent).

(1) Before the accumulation of the flight
hours or landings, whichever occurs first,
specified in table 1 to paragraph (g)(1) of this
AD, as applicable to airplane type, model,
and weight variant (WV).

TABLE 1 TO PARAGRAPH (G)(1) OF THIS AD—MLG BOGIE BEAM LIFE LIMIT

Affected airplanes—

Life limit from first installation of MLG bogie beam on
an airplane—

Model A330-201, —202, —203, —223, —243, weight variant (WV)02x, WV05x (except

WV058), and WV06x series.

Model A330-201, —202, —203, —223, —243 WV058
Model A330-301, —-302, —303, —-321, —322, —323, —-341, —-342, -343 WV00x, WVO01x,

WV02x, and WV05x series.

50,000 landings or 72,300 total flight hours.

50,000 landings or 57,900 total flight hours.
46,000 landings or 75,000 total flight hours.

(2) Within 6 months after the effective date
of this AD.

(h) Parts Installation Limitation

As of the effective date of this AD, a MLG
bogie beam having any part number
identified in paragraph (g) of this AD, may
be installed on an airplane, provided its life
has not exceeded the life limit defined in
table 1 to paragraph (g)(1) of this AD, and is
replaced with a new or serviceable part
before reaching the life limit defined in table
1 to paragraph (g)(1) of this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as

appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-1138; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0212, dated October 31, 2011;
and Messier-Dowty Service Letter A33-34
A20, Revision 5, including Appendices A
through F, dated July 31, 2009; for related
information.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Messier-Dowty Service Letter A33—-34
A20, Revision 5, including Appendices A
through F, dated July 31, 2009.

(ii) Reserved.

(3) For service information identified in
this AD, contact Messier-Dowty: Messier
Services Americas, Customer Support Center,
45360 Severn Way, Sterling, VA 20166-8910;
telephone 703-450-8233; fax 703—404-1621;
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Internet https://techpubs.services/messier-
dowty.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 5, 2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-30370 Filed 12-21-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1228; Directorate
Identifier 2012-NM-190-AD; Amendment
39-17292; AD 2012-25-11]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
certain The Boeing Company Model
757-200, -200CB, and -300 series
airplanes. That AD currently requires
initial and repetitive inspections of the
fuselage skin and bear strap at the
forward, upper corner of the L1 entry
door cutout for cracking, and repair if
necessary. That action also provides an
optional terminating action for the
repetitive inspections. That AD also
requires additional inspections for
airplanes having repairs or preventative
modifications installed and inspections
for certain other airplanes. This AD
requires the previous actions with
additional airplane group configurations
added to paragraph (n) of this AD. This
AD was prompted by a determination
that certain airplane group
configurations in paragraph (n) of the
existing AD were inadvertently removed
in the final rule. We are issuing this AD
to detect and correct cracking of the
fuselage skin and bear strap at the
forward upper corner of the L1 entry
door cutout, which could result in

reduced structural integrity of the L1
entry door, and consequent rapid
decompression of the airplane.

DATES: This AD is effective January 10,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 3, 2012 (77 FR 52212,
August 29, 2012).

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of May 24, 2004 (69 FR
25481, May 7, 2004).

We must receive any comments on
this AD by February 11, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-
65, Seattle, WA 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766—-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,

1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6440; fax:
425-917-6590; email:
nancy.marsh@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On July 23, 2012, we issued AD 2012—
15-15, Amendment 39-17144 (77 FR
52212, August 29, 2012), which
superseded AD 2004-09-32,
Amendment 39-13622 (69 FR 25481,
May 7, 2004), for certain The Boeing
Company Model 757-200, -200CB, and
-300 series airplanes. AD 2012—-15-15
requires initial and repetitive
inspections of the fuselage skin and bear
strap at the forward, upper corner of the
L1 entry door cutout for cracking, and
repair if necessary. That action also
provides an optional terminating action
for the repetitive inspections. That AD
also requires additional inspections for
airplanes having repairs or preventative
modifications installed and inspections
for certain other airplanes. That AD
resulted from reports of additional
cracking in the fuselage skin. We issued
that AD to detect and correct cracking
of the fuselage skin and bear strap at the
forward upper corner of the L1 entry
door cutout, which could result in
reduced structural integrity of the L1
entry door, and consequent rapid
decompression of the airplane.

Actions Since AD Was Issued

Since we issued AD 2012-15-15,
Amendment 39-17144 (77 FR 52212,
August 29, 2012), it was noted that
certain airplane group configurations
included in paragraph (n) of the NPRM
were inadvertently removed in the final
rule. This AD includes Group 1,
Configuration 4, and Group 2,
Configuration 3, in paragraph (n) of this
AD.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires retaining all
requirements of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212,
August 29, 2012).

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
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rule because all actions of AD 2012-15—
15, Amendment 39-17144 (77 FR
52212, August 29, 2012), are retained
and include certain airplane group
configurations in paragraph (n) of this
AD that were specified in the NPRM (76
FR 81890, December 29, 2011), but were
inadvertently removed in the final rule
of AD 2012-15-15. Therefore, we find
that notice and opportunity for prior
public comment are unnecessary and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2012-1228 and directorate
identifier 2012—-NM-190—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of

ESTIMATED COSTS

this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 591
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

. Work. Average . Num.be_r of
Action hours Iaborhrate Cost per airplane registered Fleet cost
per hour airplanes
Inspections (retained actions from ex- 2 $85 | $170 per inspection cycle ..... 57 | $9,690 per inspection cycle.
isting AD 2012-15-15, Amendment
39-17144 (77 FR 52212, August 29,
2012)).
Inspection (retained actions from exist- 3 $85 | $255 per inspection cycle ..... 591 | $150,705 per inspection cycle.
ing AD 2012-15-15, Amendment
39-17144 (77 FR 52212, August 29,
2012)).
Supplemental inspection (retained ac- 15 $85 | $1,275 per inspection cycle .. 591 | $753,525 per inspection cycle.
tions from existing AD 2012—15-15,
Amendment  39-17144 (77 FR
52212, August 29, 2012)).

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
inspections. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs:

Action

Labor cost Parts cost

Cost per product

Repair (retained actions from existing AD
2012-15-15, Amendment 39-17144 (77 FR
52212, August 29, 2012)).

Preventive modification (retained actions from
existing AD 2012-15-15, Amendment
39-17144 (77 FR 52212, August 29, 2012)).

Up to 26 work-hours x $85 =
Up to $2,210.

Up to $2,661

18 work-hours x $85 = $1,530 | $1,338

Up to $4,871 depending on configuration.

$2,868

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2012-15-15, Amendment 39-17144 (77
FR 52212, August 29, 2012), and adding
the following new AD:

2012-25-11 The Boeing Company:
Amendment 39-17292; Docket No.
FAA-2012-1228; Directorate Identifier
2012—-NM-190-AD.

(a) Effective Date
This AD is effective January 10, 2013.

(b) Affected ADs

This AD supersedes AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012).

(c) Applicability

This AD applies to all The Boeing
Company Model 757-200, -200CB, and -300
series airplanes, certificated in any category.
Model 757—-200PF series airplanes are not
affected by this AD.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53: Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of cracks
in the fuselage skin and bear strap at the
forward upper corner of the L1 entry door
cutout. We are issuing this AD to detect and
correct cracking of the fuselage skin and bear
strap at the forward, upper corner of the L1
entry door cutout, which could result in
reduced structural integrity of the L1 entry
door and consequent rapid decompression of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Initial Inspection With
Terminating Action

This paragraph restates the requirements of
paragraph (g) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012), with a terminating action. For
airplanes having line numbers 1 through 90

inclusive: Within 500 flight cycles after May
24, 2004 (the effective date of AD 2004—09—
32, Amendment 39-13622 (69 FR 25481, May
7, 2004)), or within 90 days after May 24,
2004 (the effective date of AD 2004-09-32),
whichever occurs later, do the inspections of
the forward upper corner of the L1 entry door
cutout specified in paragraphs (g)(1), (g)(2),
and (g)(3) of this AD, per Part 1 of the Work
Instructions of Boeing Special Attention
Service Bulletin 757-53—-0089, dated March
18, 2004, until the initial inspection required
by paragraph (k) of this AD has been done.
Doing the repair specified in paragraph (i) or
(1) of this AD, or doing the preventive
modification specified in paragraph (j) of this
AD, terminates the inspections required by
this paragraph.

(1) Do a high frequency eddy current
(HFEC) inspection for cracking of the
fuselage skin around the adjacent fasteners.

(2) Do an HFEC inspection for cracking
along the edge of the skin and bear strap.

(3) Do a low frequency eddy current (LFEC)
inspection for cracking of the bear strap
around each fastener.

(h) Retained Repetitive Inspections and
Terminating Modification When No Crack Is
Detected

This paragraph restates the requirements of
paragraph (h) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012), with a terminating modification. If
no crack is detected during any inspection
required by paragraph (g) of this AD: Repeat
the inspections required by paragraph (g) of
this AD at intervals not to exceed 1,400 flight
cycles, until the requirements of paragraph
(k) of this AD are done. Doing the repair
specified in paragraph (i) or (1) of this AD,
or doing the preventive modification
specified in paragraph (j) of this AD, as
applicable, terminates the repetitive
inspections required by this paragraph.

(i) Retained Repair, With Repair Option
When Any Crack Is Detected

This paragraph restates the requirements of
paragraph (i) of AD 2012-15-15, Amendment
39-17144 (77 FR 52212, August 29, 2012),
with a repair option. If any crack is detected
during any inspection required by paragraph
(g) or (h) of this AD, and Boeing Special
Attention Service Bulletin 757-53-0089,
dated March 18, 2004, specifies to contact
Boeing for appropriate action: Before further
flight, repair, in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACQO), FAA; or in
accordance with data meeting the type
certification basis of the airplane approved
by the Boeing Commercial Airplanes
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO, to make such
findings; or using a method approved in
accordance with the procedures specified in
paragraph (r) of this AD. For a repair method
to be approved, the approval must
specifically reference this AD. Doing the
repair terminates the inspections required by
paragraphs (g) and (h) of this AD.

(j) Retained Optional Preventive
Modification

This paragraph restates the optional
preventive modification specified in
paragraph (j) of AD 2012-15-15, Amendment
39-17144 (77 FR 52212, August 29, 2012). As
an alternative to accomplishing the
inspections required by paragraphs (g) and
(h) of this AD, do the optional preventative
modification of the forward upper corner of
the L1 entry door cutout, and do all
applicable related investigative/corrective
actions, by accomplishing all the actions
specified in Part 2 of the Work Instructions
of Boeing Special Attention Service Bulletin
757-53-0089, dated March 18, 2004.
Accomplishment of the modification
constitutes terminating action for the
inspections required by paragraphs (g) and
(h) of this AD.

(k) Retained Inspections

This paragraph restates the requirements of
paragraph (k) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012). For airplanes in Group 1,
Configurations 1 and 2, and Group 2,
Configuration 1, as defined in Boeing Special
Attention Service Bulletin 757-53—-0094,
Revision 1, dated August 12, 2009: Except as
provided by paragraph (p)(1) of this AD, at
the applicable times specified in paragraph
1.E, “Compliance,” of Boeing Special
Attention Service Bulletin 757-53—-0094,
Revision 1, dated August 12, 2009, do HFEC
and LFEC inspections for cracking of the skin
and bear strap at the forward upper corner of
the L1 entry door cutout, in accordance with
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 757-53—
0094, Revision 1, dated August 12, 2009,
except as provided by paragraph (p) of this
AD. Repeat the inspections thereafter at
intervals not to exceed 1,400 flight cycles.
Doing the initial inspection required by this
paragraph terminates the inspections
required by paragraphs (g) and (h) of this AD.
Doing the repair specified in paragraph (1) of
this AD, or doing the optional preventive
modification specified in paragraph (m) of
this AD, terminates the inspections required
by this paragraph.

(1) Retained Terminating Repair

This paragraph restates the terminating
repair specified in paragraph (1) of AD 2012—
15-15, Amendment 39-17144 (77 FR 52212,
August 29, 2012). If any cracking is found
during any inspection required by paragraph
(k) of this AD, before further flight, repair in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 757-53—-0094, Revision 1,
dated August 12, 2009, except as required by
paragraph (p) of this AD. Doing the repair
terminates the repetitive inspections required
by paragraph (k) of this AD.

(m) Retained Optional Preventive
Modification

This paragraph restates the optional
preventive modification specified in
paragraph (m) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012). Accomplishing the optional
preventive modification, in accordance with
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the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 757-53—
0094, Revision 1, dated August 12, 2009,
except as provided by paragraph (p) of this
AD, terminates the repetitive inspections
required by paragraph (k) of this AD.

(n) Retained Inspections and Repair With
New Airplane Group Configurations

This paragraph restates the requirements of
paragraph (n) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012), with new airplane group
configurations. For airplanes in Group 1,
Configurations 3, 4, and 5; and Group 2,
Configurations 2, 3, and 4; as identified in
Boeing Special Attention Service Bulletin
757-53—0094, Revision 1, dated August 12,
2009; with a repair doubler; a doubler and a
tripler; or a doubler, tripler, and quadrupler
installed; or with a preventive modification
doubler installed: At the applicable times
specified in paragraph 1.E, “Compliance,” of
Boeing Special Attention Service Bulletin
757-53-0094, Revision 1, dated August 12,
2009, except as required by paragraph (p)(2)
of this AD, do LFEC, HFEC, and detailed
inspections, as applicable, for cracking of the
doubler, tripler, quadrupler, skin, bear strap,
and inner chord strap, as applicable, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 757-53—-0094, Revision 1,
dated August 12, 2009. Repeat the
inspections thereafter at the applicable times
specified in paragraph 1.E., “Compliance,” of
Boeing Special Attention Service Bulletin
757-53—0094, Revision 1, dated August 12,
2009.

(o) Retained Repair

This paragraph restates the requirements of
paragraph (o) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012). If any cracking is found during any
inspection required by paragraph (n) of this
AD, before further flight, repair the crack in
accordance with the procedures specified in
paragraph (r) of this AD.

(p) Retained Exceptions to Service Bulletin
Specifications

This paragraph restates the exceptions
specified in paragraph (p) of AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012). The following exceptions apply to
this AD.

(1) Where Boeing Special Attention Service
Bulletin 757-53—-0094, Revision 1, dated
August 12, 2009, specifies a compliance time
after the ““original issue date” or “Revision 1
date of the service bulletin,” this AD requires
compliance within the specified compliance
time after October 3, 2012 (the effective date
of AD 2012—-15-15, Amendment 39-17144
(77 FR 52212, August 29, 2012)).

(2) Where Boeing Special Attention Service
Bulletin 757-53—-0094, Revision 1, dated
August 12, 2009, specifies doing the HFEC,
LFEC, and detailed inspections required by
paragraph (n) of this AD before the
accumulation of 37,500 total flight cycles,
this AD requires the inspections to be
accomplished at the latest of the times
specified in paragraphs (p)(2)(i), (p)(2)(ii),
and (p)(2)(iii) of this AD.

(i) Before the accumulation of 37,500 total
flight cycles.

(i) Within 24 months after October 3, 2012
(the effective date of AD 2012—15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012)).

(iii) Within 4,000 flight cycles since
installation of a repair doubler; a doubler and
a tripler; or a doubler, tripler, and
quadrupler; or on which a preventive
modification doubler is installed; in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 757-53—0094, Revision 1,
dated August 12, 2009; or in accordance with
paragraph (h) of this AD.

(3) Where Boeing Special Attention Service
Bulletin 757-53-0094, Revision 1, dated
August 12, 2009, specifies contacting Boeing
for repair instructions, this AD requires
repairing in accordance with the procedures
specified in paragraph (r) of this AD.

(4) Where Boeing Special Attention Service
Bulletin 757-53-0094, Revision 1, dated
August 12, 2009, specifies a specific fastener
and material to be used for accomplishing a
repair, this AD allows the substitution of
fastener and material, as specified in Chapter
51 of the Boeing 757 Structural Repair
Manual.

(5) Where Boeing Special Attention Service
Bulletin 757-53-0094, Revision 1, dated
August 12, 2009, specifies a specific fastener
grip length, this AD allows substitution of a
fastener grip length, as specified in Chapter
51 of the Boeing 757 Structural Repair
Manual.

(6) If it is necessary to remove more parts
for access, those parts may be removed. If
access is possible without removing
identified parts, it is not necessary to remove
all of the identified parts.

(q) Retained Credit for Previous Actions

This paragraph restates the credit
provisions specified in paragraph (q) of AD
2012-15-15, Amendment 39-17144 (77 FR
52212, August 29, 2012). For airplanes in
Group 1, Configurations 1 and 2; and Group
2, Configuration 1; as defined in Boeing
Special Attention 757-53-0094, Revision 1,
dated August 12, 2009: This paragraph
provides credit for the actions required by
paragraph (k) of this AD, if those actions
were performed before October 3, 2012 (the
effective date of AD 2012-15-15), using
Boeing Special Attention Service Bulletin
757-53—0094, dated January 16, 2008; or
Boeing Special Attention Service Bulletin
757-53—0089, dated March 18, 2004 (which
are not incorporated by reference in this AD).

(r) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Nancy Marsh,
Aerospace Engineer, Airframe Branch, ANM—
120S, FAA, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6440; fax:
425-917-6432; email: nancy.marsh@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs previously approved in
accordance with AD 2004-09-32,
Amendment 39-13622 (69 FR 25481, May 7,
2004), are approved as AMOG:s for the
corresponding actions specified in
paragraphs (g), (h), and (i) of this AD.

(5) AMOCs previously approved in
accordance with AD 2012-15-15,
Amendment 39-17144 (77 FR 52212, August
29, 2012)), are approved as AMOCs for the
corresponding actions specified in this AD.

(s) Related Information

(1) For more information about this AD,
contact Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, 1601
Lind Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6440; fax: 425-917-6432;
email: nancy.marsh@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com.

(t) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on October 3, 2012 (77 FR
52212, August 29, 2012).

(i) Boeing Special Attention Service
Bulletin 757-53-0094, Revision 1, dated
August 12, 2009.

(ii) Reserved.

(4) The following service information was
approved for IBR on May 24, 2004 (69 FR
25481, May 7, 2004).

(i) Boeing Special Attention Service
Bulletin 757-53—-0089, dated March 18, 2004.

(ii) Reserved.

(5) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com.

(6) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(7) You may also review copies of the
service information that is incorporated by
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reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on
December 5, 2012.
Kalene C. Yanamura,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2012-30305 Filed 12-21-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-1198; Directorate
Identifier 2012-NE-35-AD; Amendment 39—
17289; AD 2012-25-08]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
serial numbers (S/Ns) of Rolls-Royce plc
(RR) RB211-Trent 768—60, 772—60, and
772B-60 turbofan engines. This AD
requires initial and repetitive on-wing
or in-shop inspections of the high
pressure/intermediate pressure (HP/IP)
turbine bearing support oil feed tube
outer heat shield. This AD also requires
installation of a revised HP/IP turbine
bearing support structure as terminating
action to the repetitive inspections of
the HP/IP turbine bearing support oil
feed tube outer heat shield. This AD was
prompted by a report of high oil
consumption due to an oil leak from the
HP/IP turbine bearing support oil feed
tube. We are issuing this AD to prevent
failure of the HP turbine disc,
uncontained engine failure, and damage
to the airplane.

DATES: This AD becomes effective
January 10, 2013.

We must receive comments on this
AD by February 11, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication as of January 10,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications as of
December 14, 2007 (72 FR 67568,
November 29, 2007).

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:202—-493-2251.

For service information identified in
this AD, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, England, DE248BJ, phone:
011-44-1332-242424; fax: 011-44—
1332-245418, or email: http://
www.rolls-royce.com/contact/
civil team.jsp. You may view this
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
800—647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Robert Morlath, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238 7154; fax: 781-238
7199; email: robert.c.morlath@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2012—
0201, dated September 26, 2012
(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

In August 2011, a Trent 700 engine was
removed for high oil consumption, which
was found to have been caused by a small
hole in the oil feed tube of the High Pressure/

Intermediate Pressure (HP/IP) Bearing
Support. The hole was the result of frettage
(chafing) with a fractured outer heat shield.
This is a known problem and recognized
unsafe condition that has re-emerged having
been previously addressed by EASA AD
2007-0260R1.

Investigation by RR revealed a build error
that, in contradiction to the build records, the
previous configuration of outer heat shield
(Pre-Service Bulletin (SB) 72—-F117 standard)
was fitted on the oil feed tube service pipe
of the HP/IP structure. As the build error may
have been reproduced several times, it is
assumed that further post-SB 72-F117
standard structures may be in service with
pre-SB 72-F117 outer heat shields fitted to
the oil feed tube.

The frettage on the oil feed tube within the
HP/IP turbine bearings support structure
results from contact with the fracture edges
of the tubes outermost heat shield, which has
been found to fracture under thermal cycling
and then to chafe against the oil tube with
the potential to cause holes and consequent
oil leaks.

You may obtain further information
by examining the MCAI in the AD
docket.

On November 20, 2007, we issued AD
2007-24-09 (72 FR 67568, November
29, 2007) which corresponds with
EASA AD 2007-0260R1. Our AD has a
mandatory terminating action date of
May 31, 2010, however, there were, and
currently are, no U.S. operators of the
engines affected by those ADs. Those
ADs are only applicable to engines that
do not incorporate Modification
Standard 72—-F117. Since those ADs
were issued, EASA has issued AD 2012—
0201 that is applicable to a specific set
of engines that may have had
Modification Standard 72-F117
incorporated incorrectly. EASA did not
supersede EASA AD 2007-0260R1 with
EASA AD 2012-0201 because EASA AD
2012-0201 only affects a very specific
population of engines that, having
incorporated Modification Standard 72—
F117, either correctly or incorrectly, are
no longer affected by EASA AD 2007-
0260R1. We are issuing our AD as a
standalone document for the same
reasons. This new AD also is applicable
only to the engines specified in the
MCALI none of which are currently
registered to U.S. operators. Also, this
new AD lists certain service bulletins
that were previously incorporated by
reference in AD 2007-24-09.

Relevant Service Information

RR has issued Alert Service Bulletin
No. RB.211-72—-AG873, dated February
27, 2012. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL
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FAA’s Determination and Requirements will also post a report summarizing each

of This AD

This product has been approved by
the United Kingdom and is approved for
operation in the United States. Pursuant
to our bilateral agreement with the
European Community, EASA has
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
issuing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

FAA’s Determination of the Effective
Date

No domestic operators use any of the
RB211-Trent 768-60, 772—60, and
772B-60 turbofan engines listed by S/N
in this AD. Therefore, we find that
notice and opportunity for prior public
comment are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2012-1198;
Directorate Identifier 2012-NE-35-AD”’
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We

substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including, if provided,
the name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-25-08 Rolls-Royce plc: Amendment
39-17289; Docket No. FAA-2012-1198;
Directorate Identifier 2012-NE-35—AD.

(a) Effective Date

This airworthiness directive (AD) becomes

effective January 10, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Rolls-Royce plc (RR)
RB211 Trent 768—60, 772—60, and 772B—60

turbofan engines with serial numbers (S/Ns)
listed in Table 1 to paragraph (c) of this AD.

TABLE 1 TO PARAGRAPH (C)—AFFECTED ENGINE S/NS

41221
41425
41428
41430
41431
41432

41435 41446
41437 41451
41438 41452
41440 41454
41442 41455
41445 41456

41459 41465
41460 41466
41461 41468
41462 41469
41463 41470
41464 41471

(d) Reason

This AD was prompted by a report of high
o0il consumption due to an oil leak from the
high pressure/intermediate pressure (HP/IP)
turbine bearing support oil feed tube. We are
issuing this AD to prevent a failure of the HP
turbine disc, uncontained engine failure, and
damage to the airplane.

(e) Actions and Compliance

Unless already done, do the following
actions.
() Initial Inspection

(1) Initially inspect the HP/IP turbine
bearing support oil feed tube within the
compliance times specified in paragraphs

1.D.(1)(a) through 1.D.(1)(a)(ii) of RR Alert
Service Bulletin (ASB) No. RB.211-72—
AG873, dated February 27, 2012. Perform the
initial inspection in accordance with
paragraphs 3.A (1)(a) through 3.A (1)(j) of RR
ASB No. RB.211-72-AG873, dated February
27, 2012.
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(2) If the HP/IP turbine bearing support oil
feed tube outer heat shield is not present,
accept the module as compliant. No further
action is required.

(g) Repetitive Inspections

If the HP/IP turbine bearing support oil
feed tube outer heat shield is present,
perform repetitive inspections of the HP/IP
turbine bearing support oil feed tube, in
accordance with paragraphs 3.A (2)(b)
through 3.A (2)(f) of RR ASB No. RB.211-72—
AG873, dated February 27, 2012.

(h) Mandatory Terminating Action

As mandatory terminating action to the
repetitive inspections required by this AD,
install a revised HP/IP turbine bearing
support structure, at the next 05 Module
overhaul after the effective date of this AD,
in accordance with either:

(1) Sections 3.B (1)(a) through 3.B (1)(f) of
RR Service Bulletin (SB) No. RB.211-72—
F117, Revision 2, dated September 25, 2006;
or

(2) Sections 3.B (1)(a) through 3.B (1)(e)
and 3.B (2)(a) of RR SB No. RB.211-72-F227,
Revision 1, dated October 8, 2007.

(i) Definition

For the purpose of this AD, “next 05
Module overhaul” is any time that the HP/
IP turbine internal oil tubes have been
exposed and the HP/IP turbine bearing
support oil feed tube heat shields are
subjected to visual inspection.

(j) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(k) Related Information

(1) For more information about this AD,
contact Robert Morlath, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238 7154; fax: 781-238 7199;
email: robert.c.morlath@faa.gov.

(2) Refer to European Aviation Safety
Agency AD 2012-0201, dated September 26,
2012, for related information.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rolls-Royce plc Alert Service Bulletin
No. RB.211-72-AG873, dated February 27,
2012, approved for IBR January 10, 2013.

(ii) Reserved.

(3) The following service information was
approved for IBR on December 14, 2007 (72
FR 67568, November 29, 2007).

(i) Rolls-Royce plc Service Bulletin No.
RB.211-72-F117, Revision 2, dated
September 25, 2006.

(ii) Rolls-Royce plc Service Bulletin No.
RB.211-72-F227, Revision 1, dated October
8, 2007.

(4) For service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby,
England, DE248B], phone: 011-44—-1332—
242424; fax: 011—-44—1332-245418; or email:
http://www.rolls-royce.com/contact/
civil team.jsp.

(5) You may view this service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(6) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
December 4, 2012.
Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2012-30650 Filed 12-21-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2012-0858; Directorate
Identifier 2011-NM-183-AD; Amendment
39-17287; AD 2012-25-06]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
certain Airbus Model A300 B4-2C, B4—
103, and B4—203 airplanes; and Model
A300 B4-601, B4-603, B4-620, B4-622,
B4-605R, and B4—622R airplanes. That
AD currently requires performing a one-
time detailed visual inspection of the
forward fitting at frame (FR) 40 on both
sides of the airplane for cracks, and
repair if necessary. This new AD
requires repetitive detailed inspections
of the forward fitting at FR 40 without
nut removal, and a one-time eddy
current or liquid penetrant inspection of
the forward fitting at FR 40 with nut
removal, and repair if necessary. This
AD was prompted by reports that new
cracks were found in the FR 40 forward
fitting. We are issuing this AD to detect
and correct cracking of the FR 40
forward fitting, which could result in a
deterioration of the structural integrity
of the frame.

DATES: This AD becomes effective
January 30, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of January 30, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of April 15, 2010 (75 FR
11435, March 11, 2010).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 27, 2012 (77 FR
51717), and proposed to supersede AD
2010-06-05, Amendment 39—-16229 (75
FR 11435, March 11, 2010). That NPRM
proposed to correct an unsafe condition
for the specified products. The
Mandatory Continuing Airworthiness
Information (MCALI) states:

One A300-600 aeroplane operator reported
that, during a routine inspection, a crack was
found in the right hand frame (FR) 40
forward fitting between stringer 32 and
stringer 33. The subject aeroplane had
previously been modified in accordance with
Airbus SB A300-57-6053 (Mod. 10453).

Therefore and pending completion of the
full analysis using a refined Finite Element
Model, EASA [European Aviation Safety
Agency] issued AD 2009-0094 [which
corresponds with FAA AD 2010-06-05,
Amendment 39-16229 (75 FR 11435, March
11, 2010)] to require a one-time Detailed
Visual Inspection (DVI) of the post-SB A300—
57-6053 A300-600 aeroplanes and post-SB
A300-53-0297 A300 aeroplanes in order to
ensure the structural integrity of frame 40.

During a recent maintenance check, on two
aeroplanes (one A300B4 and one A300-600),
cracks were found in the FR 40 forward
fitting.

These new crack findings are considered as
unexpected, since they were found after:
—Application of modification SB A300-57—

6053 or SB A300-53-0297 which cancels

the inspection programme, and
—Accomplishment of EASA AD 2009-0094.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.rolls-royce.com/contact/civil_team.jsp
http://www.rolls-royce.com/contact/civil_team.jsp
http://www.regulations.gov
http://www.regulations.gov
mailto:robert.c.morlath@faa.gov

75834

Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

For the reasons described above, this new
[EASA] AD, which supersedes EASA AD
2009-0094, requires repetitive DVI of the FR
40 forward fitting (without nut removal),
accomplishment of a one time Eddy Current
(EC) inspection or liquid penetrant
inspection of this area (with nut removal)
and, depending on findings, the
accomplishment of associated corrective
action [repair if any cracking found]. Passing
the EC or liquid penetrant inspection
constitutes terminating action for the
repetitive DVI.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 51717, August 27, 2012), or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
about 134 products of U.S. registry.

The actions that are required by AD
2010-06-05, Amendment 39-16229 (75
FR 11435, March 11, 2010), and retained
in this AD take about 3 work-hours per
product, at an average labor rate of $85
per work-hour. Based on these figures,
the estimated cost of the currently
required actions is $255 per product.

We estimate that it will take about 3
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $34,170, or $255 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at
http://www.regulations.gov; or in person
at the Docket Operations office between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM (77 FR
51717, August 27, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)

2010-06-05, Amendment 39-16229 (75
FR 11435, March 11, 2010), and adding
the following new AD:

2012-25-06 Airbus: Amendment 39-17287.
Docket No. FAA-2012-0858; Directorate
Identifier 2011-NM-183—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective January 30, 2013.

(b) Affected ADs

This AD supersedes AD 2010-06-05,
Amendment 39-16229 (75 FR 11435, March
11, 2010).

(c) Applicability

This AD applies to Airbus airplanes,
certificated in any category, as identified in
paragraphs (c)(1) and (c)(2) of this AD. For
airplanes on which Airbus Service Bulletin
A300-53-0297 or A300-57-6053 (Airbus
Modification 10453), as applicable, has been
incorporated as a corrective action (repair
following crack finding), no action is
required by this AD.

(1) Model A300 B4-2C, B4-103, and B4—
203 airplanes, all serial numbers, modified
preventively in service (without any
preliminary crack findings), as specified in
Airbus Service Bulletin A300-53-0297
(Airbus Modification 10453).

(2) Model A300 B4-601, B4-603, B4-605R,
B4-620, B4-622, and B4-622R airplanes, all
serial numbers, modified preventively in
service (without any preliminary crack
findings), as specified in Airbus Service
Bulletin A300-57-6053 (Airbus Modification
10453).

(d) Subject

Air Transport Association (ATA) of
America Code 53, 57: Fuselage, Wings.

(e) Reason

This AD was prompted by reports that
cracks were found in the frame (FR) 40
forward fitting. We are issuing this AD to
detect and correct cracking of the FR 40
forward fitting, which could result in a
deterioration of the structural integrity of the
frame.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Detailed Inspection
This paragraph restates the actions

required by paragraphs (f)(1), (f)(2), and (£)(3)
of AD 2010-06—-05, Amendment 39-16229
(75 FR 11435, March 11, 2010).

(1) At the applicable time specified in table
1 to paragraph (g)(1) of this AD: Do a one-
time detailed visual inspection of the forward
fitting at FR 40 on both sides of the airplane,
in accordance with Airbus Mandatory
Service Bulletin A300-57A6108 (for Model
A300 B4-601, B4-603, B4-605R, B4-620,
B4-622, and B4-622R airplanes) or A300—
53A0387 (for Model A300 B4-2C, B4-103,
and B4-203 airplanes), both including
Appendices 01 and 02, both dated September
12, 2008.
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TABLE 1 TO PARAGRAPH (g)(1) OF THIS AD—COMPLIANCE TIMES

Airplane models/configuration

Compliance time

A300 B4-2C and B4-103 airplanes on which Airbus Service Bulletin
A300-53-0297 was done prior to the accumulation of 9,000 total
flight cycles.

A300 B4-2C and B4-103 airplanes on which Airbus Service Bulletin
A300-53-0297 was done on or after the accumulation of 9,000 total
flight cycles.

A300 B4-203 airplanes on which Airbus Service Bulletin A300-53—
0297 was done prior to the accumulation of 8,300 total flight cycles.

A300 B4-203 airplanes on which Airbus Service Bulletin A300-53—
0297 was done on or after the accumulation of 8,300 total flight cy-
cles.

A300 B4-601, B4-603, B4—605R, B4-620, B4-622, and B4-622R air-
planes on which Airbus Service Bulletin A300-57-6053 was done
prior to the accumulation of 6,100 total flight cycles.

A300 B4-601, B4-603, B4—605R, B4-620, B4-622, and B4-622R air-
planes on which Airbus Service Bulletin A300-57-6053 was done on
or after the accumulation of 6,100 total flight cycles.

Prior to the accumulation of 18,000 total flight cycles, or within 3
months after April 15, 2010 (the effective date of AD 2010-06-05,
Amendment 39-16229 (75 FR 11435, March 11, 2010)), whichever
occurs later.

Within 5,500 flight cycles after accomplishment of Airbus Service Bul-
letin A300-53-0297, or within 6 months after April 15, 2010 (the ef-
fective date of AD 2010-06-05, Amendment 39-16229 (75 FR
11435, March 11, 2010)), whichever occurs later; except, for air-
planes that, as of April 15, 2010 (the effective date of AD 2010-06—
05), have accumulated 11,000 flight cycles or more since accom-
plishment of Airbus Service Bulletin A300-53-0297, within 3 months
after April 15, 2010 (the effective date of AD 2010-06-05).

Prior to the accumulation of 15,000 total flight cycles, or within 3
months after April 15, 2010 (the effective date of AD 2010-06-05,
Amendment 39-16229 (75 FR 11435, March 11, 2010)), whichever
occurs later.

Within 4,100 flight cycles after accomplishment of Airbus Service Bul-
letin A300-53-0297, or within 6 months after April 15, 2010 (the ef-
fective date of AD 2010-06-05, Amendment 39-16229 (75 FR
11435, March 11, 2010)), whichever occurs later; except, for air-
planes that, as of April 15, 2010 (the effective date of AD 2010-06—
05), have accumulated 8,200 flight cycles or more since accomplish-
ment of Airbus Service Bulletin A300-53-0297, within 3 months after
April 15, 2010 (the effective date of AD 2010-06-05).

Prior to the accumulation of 11,500 total flight cycles, or within 3
months after April 15, 2010 (the effective date of AD 2010-06-05,
Amendment 39-16229 (75 FR 11435, March 11, 2010)), whichever
occurs later.

Within 3,300 flight cycles after accomplishment of Airbus Service Bul-
letin A300-57-6053, or within 6 months after April 15, 2010 (the ef-
fective date of AD 2010-06-05, Amendment 39-16229 (75 FR
11435, March 11, 2010)), whichever occurs later; except, for air-
planes that, as of April 15, 2010 (the effective date of AD 2010-06—
05), have accumulated 6,600 flight cycles or more since accomplish-
ment of Airbus Service Bulletin A300-57—6053, within 3 months after
April 15, 2010 (the effective date of AD 2010-06-05).

(2) Except as required by paragraph (g)(3)
of this AD: If any crack is found during the
inspection required by paragraph (g)(1) of
this AD, before further flight, do a temporary
or definitive repair, as applicable, in
accordance with the Accomplishment

delegated agent).

Aviation Safety Agency (EASA) (or its

(h) Retained Reporting Requirement

This paragraph restates the requirements of
paragraph (f)(4) of AD 2010-06-05,

(i) New Requirement: Repetitive Detailed
Inspections

Within 300 flight cycles after the effective
date of this AD: Perform a detailed inspection
for cracks of the forward fitting at FR 40
without nut removal on both sides of the

Instructions of Airbus Service Bulletin A300—
53-0268, Revision 06, dated January 7, 2002
(for Model A300 B4-2C, B4-103, and B4-203
airplanes); or A300-57-6052, Revision 03,
dated May 27, 2002, including Airbus
Drawings 15R53810394, Issue A, dated
December 21, 1998, and 21R57110247, Issue
A, dated June 20, 1997 (for Model A300 B4—
601, B4-603, B4-605R, B4-620, B4-622, and
B4-622R airplanes).

(3) If any crack found during the inspection
required by paragraph (g)(1) of this AD
cannot be repaired in accordance with Airbus
Service Bulletin A300-53—-0268, Revision 06,
dated January 7, 2002 (for Model A300 B4—
2C, B4-103, and B4-203 airplanes); or A300—
57-6052, Revision 03, dated May 27, 2002,
including Airbus Drawings 15R53810394,
Issue A, dated December 21, 1998, and
21R57110247, Issue A, dated June 20, 1997
(for Model A300 B4-601, B4-603, B4—-605R,
B4-620, B4-622, and B4-622R airplanes):
Contact Airbus for repair instructions and,
before further flight, repair the crack using a
method approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, or the European

Amendment 39-16229 (75 FR 11435, March
11, 2010). Submit an inspection report in
accordance with Appendix 01 of Airbus
Mandatory Service Bulletin A300-53A0387,
including Appendices 01 and 02, dated
September 12, 2008 (for Model A300 B4-2C,
B4-103, and B4-203 airplanes); or Airbus
Mandatory Service Bulletin A300-57A6108,
including Appendices 01 and 02, dated
September 12, 2008 (for Model A300 B4-601,
B4-603, B4-605R, B4-620, B4-622, and B4—
622R airplanes); to the address identified on
the reporting sheet, at the applicable time
specified in paragraph (h)(1) or (h)(2) of this
AD.

(1) If the inspection was done on or after
April 15, 2010 (the effective date of AD
2010-06—05, Amendment 39-16229 (75 FR
11435, March 11, 2010)): Submit the report
within 30 days after the inspection.

(2) If the inspection was done before April
15, 2010 (the effective date of AD 2010-06—
05, Amendment 39-16229 (75 FR 11435,
March 11, 2010)): Submit the report within
30 days after April 15, 2010 (the effective
date of AD 2010-06-05).

airplane, in accordance with Airbus All
Operator Telex A300-53A0391, dated August
9, 2011 (for Model A300 B4—2C, B4-103, and
B4-203 airplanes); or Airbus All Operator
Telex A300-57A6111, dated August 9, 2011
(for Model A300 B4-601, B4-603, B4—605R,
B4-620, B4-622, and B4—622R airplanes).
Thereafter, repeat the inspection at intervals
not to exceed 300 flight cycles.

(j) New Requirement: Eddy Current
Inspection or Liquid Penetrant Inspection

Within 36 months after the effective date
of this AD: Perform an eddy current
inspection or a liquid penetrant inspection
for cracks of the forward fitting at FR 40 with
nut removal on both sides of the airplane, in
accordance with Airbus All Operator Telex
A300-53A0391, dated August 9, 2011 (for
Model A300 B4-2C, B4-103, and B4-203
airplanes); or Airbus All Operator Telex
A300-57A6111, dated August 9, 2011 (for
Model A300 B4-601, B4-603, B4—605R, B4—
620, B4-622, and B4—622R airplanes).
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(k) New Requirement: Corrective Action

If, during any inspection required by
paragraph (i) or (j) of this AD, any crack is
detected: Before further flight, repair the
crack in accordance with a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA, or
EASA (or its delegated agent).

(1) New Requirement: Reporting
Requirement

Submit a one-time report of the findings
(both positive and negative) of the
inspections required by paragraphs (i) and (j)
of this AD to Airbus, Sebastien Faure, SEES1,
SAS—EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 31 68;
fax 433 5 61 93 36 14; email
sebastien.s.faure@airbus.com, at the
applicable time specified in paragraph (1)(1)
or (1)(2) of this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(m) New Requirement: Terminating Action

Accomplishment of the one-time eddy
current inspection or a liquid penetrant
inspection required by paragraph (j) of this
AD, including doing all applicable repairs,
constitutes terminating action for the
inspections required by paragraph (i) of this
AD.

(n) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-2125; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD. AMOCs approved previously in
accordance with AD 2010-06-05,
Amendment 39-16229 (75 FR 11435, March
11, 2010), are approved as AMOCs for the
corresponding provisions of this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they

are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(o) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0163, dated August 30, 2011,
and the service information specified in
paragraphs (0)(1) through (0)(6) of this AD,
for related information.

(1) Airbus All Operator Telex A300—
53A0391, dated August 9, 2011.

(2) Airbus All Operator Telex A300—
57A6111, dated August 9, 2011.

(3) Airbus Mandatory Service Bulletin
A300-57A6108, including Appendices 01
and 02, dated September 12, 2008.

(4) Airbus Mandatory Service Bulletin
A300-53A0387, including Appendices 01
and 02, dated September 12, 2008.

(5) Airbus Service Bulletin A300-53—-0268,
Revision 06, dated January 7, 2002.

(6) Airbus Service Bulletin A300-57—6052,
Revision 03, dated May 27, 2002, including
Airbus Drawings 15R53810394, Issue A,
dated December 21, 1998, and 21R57110247,
Issue A, dated June 20, 1997.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on January 30, 2013.

(i) Airbus All Operator Telex A300—
53A0391, dated August 9, 2011. (The issue
date and document number of this document
are specified on only the first page of the
document.)

(ii) Airbus All Operator Telex A300—
57A6111, dated August 9, 2011. (The issue
date and document number of this document
are specified on only the first page of the
document.)

(4) The following service information was
approved for IBR on April 15, 2010 (75 FR
11435, March 11, 2010).

(i) Airbus Mandatory Service Bulletin
A300-57A6108, including Appendices 01
and 02, dated September 12, 2008.

(ii) Airbus Mandatory Service Bulletin
A300-53A0387, including Appendices 01
and 02, dated September 12, 2008.

(iii) Airbus Service Bulletin A300-53—
0268, Revision 06, dated January 7, 2002.
(Pages 1-6, 9, 10, and 25—-27 of this document
are identified as Revision 06, dated January
7, 2002. Pages 7, 8, 11-24, and 28-84 of this
AD document are identified as Revision 05,
dated June 9, 2000).

(iv) Airbus Service Bulletin A300-57—
6052, Revision 03, dated May 27, 2002,
which includes Airbus Drawing
15R53810394, Issue A, dated December 21,
1998 and Airbus Drawing 21R57110247,
Issue A, dated June 20, 1997. Airbus Drawing
21R57110247, Issue A, dated June 20, 1997
has effective pages 1 and 2, dated May 28,
1997 and pages 3 and 4, dated June 20, 1997.

(5) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(6) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 4, 2012.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2012-29992 Filed 12-21-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0660; Airspace
Docket No. 12-ANM-20]

Establishment of Class E Airspace;
Walsenburg, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Spanish Peaks Airfield,
Walsenburg, CO, to accommodate
aircraft using new Area Navigation
(RNAV) Global Positioning System
(GPS) standard instrument approach
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procedures at the airport. This improves
the safety and management of
Instrument Flight Rules (IFR) operations
at the airport. Also, the geographic
coordinates of the airport are updated at
the request of National Aeronautical
Navigation Services.

DATES: Effective date, 0901 UTC, March
7, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA, 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On September 11, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish controlled airspace at
Spanish Peaks Airfield, Walsenburg, CO
(77 FR 55776). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E airspace extending
upward from 700 and 1,200 feet above
the surface, at Spanish Peaks Airfield,
Walsenburg, CO, to accommodate IFR
aircraft executing new RNAV (GPS)
standard instrument approach
procedures at the airport. Also, the
geographic coordinates of the airport are
updated to coincide with the FAA’s
aeronautical database. This action is
necessary for the safety and
management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Spanish Peaks
Airfield, Walsenburg, CO.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and

effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM CO E5 Walsenburg, CO [New]

Walsenburg, Spanish Peaks Airfield, CO
(Lat. 37°41°47” N., long. 104°47°05” W.)
That airspace extending upward from 700

feet above the surface within a 9.7-mile

radius of the Spanish Peaks Airfield; that
airspace extending upward from 1,200 feet
above the surface within an area bounded by
lat. 37°58’00” N., long. 105°00°00” W_; to lat.
37°52’00” N., long. 104°13’00” W.; to lat.
37°17°00” N., long. 104°10°00” W.; to lat.
37°22°00” N., long. 105°22°00” W., thence to
the point of beginning.

Issued in Seattle, Washington, on
November 8, 2012.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2012-30792 Filed 12-21-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2012-1150; Airspace
Docket No. 12-ANE—-16]

RIN 2120-AA66

Amendment of Time of Designation for
Restricted Area R—6501B; Underhill, VT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the time
of designation for restricted area R—
6501B, Underhill, VT by adding a
requirement for issuance of a Notice to
Airmen (NOTAM) 24 hours in advance
of any activation of the restricted area.
This action does not affect the
boundaries, altitudes or activities
conducted within the area.

DATES: Effective date 0901 UTC, January
10, 2013.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, AJV—11, Office of
Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Background

The current time of designation of
restricted area R-6501B reads
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“Intermittent.” The term “intermittent”
signifies limited or infrequent use the
area. FAA Order 7400.2 requires that an
“intermittent”” time of designation for
special use airspace areas must include
either an associated time period or a “by
NOTAM?” provision. In all cases, an
‘intermittent” time of designation must
not be used for restricted areas without
a “by NOTAM” provision.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 by
changing the time of designation for
Restricted area R-6501B, Underhill, VT,
from “Intermittent” to “Intermittent by
NOTAM 24 hours in advance.” This
change brings the time of designation
into compliance with FAA Order 7400.2
requirements.

This change adds a NOTAM
requirement to the time of designation
of R—6501B. The change benefits the
flying public by providing advance
notice of planned activation periods of
the restricted area. Because the
amendment does not affect the
boundaries, designated altitudes, or
activities conducted within the
restricted area and provides the public
with advance notice of restricted area
usage, notice and public procedures
under 5 U.S.C. 553(b) are unnecessary.

The FAA has determined that this
action only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with 311d.,
FAA Order 1050.1E, Environmental
Impacts: Policies and Procedures. This
airspace action is an administrative
change to the description of the affected
restricted area to clarify the time of
designation. It does not alter the
dimensions, altitudes, or activities
conducted within the airspace;

therefore, it is not expected to cause any
potentially significant environmental
impacts, and no extraordinary
circumstances exists that warrant
preparation of an environmental
assessment.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.65 [Amended]

m 2. Section 73.65 is amended as

follows:
* * * * *

R-6501B Underhill, VT [Amended]

* * * * *

”

By removing the word “Intermittent
under Time of designation. and
inserting the words “Intermittent by
NOTAM 24 hours in advance.”

* * * * *

Issued in Washington, DC, on November
14, 2012.

Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2012—-30806 Filed 12—21-12; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

18 CFR Part 40
[Docket No. RM12-9-000; Order No. 772]

Regional Reliability Standard PRC—-
006-SERC-01; Automatic
Underfrequency Load Shedding
Requirements

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: Under section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission (Commission)
approves regional Reliability Standard
PRC-006—-SERC-01 (Automatic
Underfrequency Load Shedding
Requirements), submitted to the
Commission for approval by the North
American Electric Reliability

Corporation (NERC). Regional
Reliability Standard PRC-006—SERC-01
is designed to ensure that automatic
underfrequency load shedding
protection schemes, designed by
planning coordinators and implemented
by applicable distribution providers and
transmission owners in the SERC
Reliability Corporation Region, are
coordinated to mitigate the
consequences of an underfrequency
event effectively. The Commission
approves the related violation risk
factors, with one modification, violation
severity levels, implementation plan,
and effective date proposed by NERC.

DATES: This rule will become effective
February 25, 2013.

FOR FURTHER INFORMATION CONTACT:

Susan Morris (Technical Information),
Office of Electric Reliability, Division
of Reliability Standards, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502-6803,
Susan.Morris@ferc.gov.

Matthew Vlissides (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502-8408,
Matthew.Vlissides@ferc.gov.

SUPPLEMENTARY INFORMATION:
Final Rule

Order No. 772

(Issued December 20, 2012)

1. Under section 215 of the Federal
Power Act (FPA), the Commission
approves regional Reliability Standard
PRC-006—SERC-01 (Automatic
Underfrequency Load Shedding
Requirements) in the SERC Reliability
Corporation (SERC) Region. The
Commission also approves the related
violation risk factors (VRF), with one
modification, violation severity levels
(VSL), implementation plan, and
effective date proposed by the North
American Electric Reliability
Corporation (NERC). NERC submitted
regional Reliability Standard PRC-006—
SERC-01 to the Commission for
approval and the new standard is
designed to ensure that automatic
underfrequency load shedding (UFLS)
protection schemes, designed by
planning coordinators and implemented
by applicable distribution providers and
transmission owners in the SERC
Region, are coordinated to mitigate the
consequences of an underfrequency
event effectively.
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I. Background

A. Mandatory Reliability Standards

2. Section 215 of the FPA requires a
Commission-certified Electric
Reliability Organization (ERO) to
develop mandatory and enforceable
Reliability Standards, which are subject
to Commission review and approval.
Once approved, the Reliability
Standards may be enforced by NERC,
subject to Commission oversight, or by
the Commission independently.?

3. Reliability Standards that NERC
proposes to the Commission may
include Reliability Standards that are
proposed by a Regional Entity to be
effective in that region.2 In Order No.
672, the Commission noted that:

As a general matter, we will accept the
following two types of regional differences,
provided they are otherwise just, reasonable,
not unduly discriminatory or preferential and
in the public interest, as required under the
statute: (1) a regional difference that is more
stringent than the continent-wide Reliability
Standard, including a regional difference that
addresses matters that the continent-wide
Reliability Standard does not; and (2) a
regional Reliability Standard that is
necessitated by a physical difference in the
Bulk-Power System.3

When NERC reviews a regional
Reliability Standard that would be
applicable on an interconnection-wide
basis and that has been proposed by a
Regional Entity organized on an
interconnection-wide basis, NERC must
rebuttably presume that the regional
Reliability Standard is just, reasonable,
not unduly discriminatory or
preferential, and in the public interest.*
In turn, the Commission must give “due
weight” to the technical expertise of
NERC and of a Regional Entity
organized on an interconnection-wide
basis.?

4. On April 19, 2007, the Commission
accepted delegation agreements between
NERC and each of the eight Regional
Entities.6 In the order, the Commission
accepted SERC as a Regional Entity
organized on less than an

1See 16 U.S.C. 8240(e) (2006).

216 U.S.C. 8240(e)(4). A Regional Entity is an
entity that has been approved by the Commission
to enforce Reliability Standards under delegated
authority from the ERO. See 16 U.S.C. 8240(a)(7)
and (e)(4).

3 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. 31,204, at P 291, order on reh’g,
Order No. 672—-A, FERC Stats. & Regs. { 31,212
(2006).

416 U.S.C. 8240(d)(3).

5]d. § 8240(d)(2).

6 North American Electric Reliability Corp., 119
FERC { 61,060, order on reh’g, 120 FERC { 61,260
(2007).

interconnection-wide basis. As a
Regional Entity, SERC oversees Bulk-
Power System reliability within the
SERC Region, which covers a
geographic area of approximately
560,000 square miles in a sixteen-state
area in the southeastern and central
United States (all of Missouri, Alabama,
Tennessee, North Carolina, South
Carolina, Georgia, Mississippi, and
portions of Iowa, Illinois, Kentucky,
Virginia, Oklahoma, Arkansas,
Louisiana, Texas and Florida).

B. NERC Petition

5. On February 1, 2012, NERC
submitted a petition to the Commission
seeking approval of regional Reliability
Standard PRC-006—SERC-01.” NERC
stated that regional Reliability Standard
PRC-006—-SERC-01 is designed to
ensure that automatic UFLS protection
schemes, designed by planning
coordinators and implemented by
applicable distribution providers and
transmission owners in the SERC
Region, are coordinated to mitigate the
consequences of an underfrequency
event effectively.8 According to NERC,
regional Reliability Standard PRG-006—
SERC-01 adds specificity for UFLS
schemes in the SERC Region that are not
present in the NERC UFLS Reliability
Standard PRGC-006-1.9 NERC explained
that regional Reliability Standard PRC—
006—SERC-01 effectively mitigates, in
conjunction with Reliability Standard
PRC-006-1, the consequences of an
underfrequency event while
accommodating differences in system
transmission and distribution topology
among SERC planning coordinators
resulting from historical design criteria,
makeup of load demands, and
generation resources.1°

6. In the petition, NERC also proposed
violation risk factors and violation
severity levels for each Requirement of
the regional Reliability Standard, an
implementation plan, and an effective
date. NERC stated that these proposals
were developed and reviewed for
consistency with NERC and
Commission guidelines. NERC proposed
specific implementation plans for each
Requirement in the regional Reliability
Standard, with the regional Reliability
Standard becoming fully effective thirty
months after the first day of the first

7North American Electric Reliability Corp.,
February 1, 2012 Petition for Approval of Regional
Reliability Standard PRC-006—SERC—-01 (NERC
Petition). Regional Reliability Standard PRC-006—
SERC-01 is not codified in the CFR. However, it is
available on the Commission’s eLibrary document
retrieval system in Docket No. RM12-9-000 and is
available on the NERC’s Web site, www.nerc.com.

8 NERC Petition at 7.

9[d. at 18.

10[d. at 18-19.

quarter following regulatory approval.
NERC stated that the implementation
plan is reasonable, as it balances the
need for reliability with the
practicability of implementation.

C. Notice of Proposed Rulemaking

7.0n July 19, 2012, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) proposing to approve regional
Reliability Standard PRC-006—SERC-01
as just, reasonable, not unduly
discriminatory or preferential, and in
the public interest.1? The Commission
proposed to approve regional Reliability
Standard PRC-006—SERC-01 because it
is designed to work in conjunction with
NERC Reliability Standard PRC-006—1
to mitigate the consequences of an
underfrequency event effectively, while
accommodating differences in system
transmission and distribution topology
among SERC planning coordinators due
to historical design criteria, makeup of
load demands, and generation
resources. The NOPR determined that
PRC-006—SERC-01 covers topics not
covered by the corresponding NERC
Reliability Standard PRC-006—1 because
it adds specificity for UFLS schemes in
the SERC Region.

8. While proposing to approve
regional Reliability Standard PRC-006—
SERC-01, the NOPR identified a
possible inconsistency between, on the
one hand, the separate rationale for
Requirement R6 of the regional
Reliability Standard and, on the other,
Order No. 763, which approved NERC
Reliability Standard PRC-006—1.12

9. Regional Reliability Standard PRC—
006—SERC-01, Requirement R6 states:

R6. Each UFLS entity shall implement
changes to the UFLS scheme which involve
frequency settings, relay time delays, or
changes to the percentage of load in the
scheme within 18 months of notification by
the Planning Coordinator. [Violation Risk
Factor: Medium] [Time Horizon: Long-term
Planning]

10. The rationale for Requirement R6
included in the NERC petition states:

Rationale for R6:

The SDT believes it is necessary to put a
requirement on how quickly changes to the
scheme should be made. This requirement
specifies that changes must be made within
18 months of notification by the PC [planning
coordinator]. The 18-month interval was
chosen to give a reasonable amount of time
for making changes in the field. All of the
SERC region has existing UFLS schemes

11 Regional Reliability Standard PRC-006-SERC-
01 —Automatic Underfrequency Load Shedding
Requirements, Notice of Proposed Rulemaking, 77
Fed. Reg. 43,190 Uuly 24, 2012), 140 FERC 61,056
(2012) (NOPR).

12 Automatic Underfrequency Load Shedding and
Load Shedding Plans Reliability Standards, Order
No. 763, 139 FERC ] 61,098 (2012).
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which, based on periodic simulations, have
provided reliable protection for years. Events
which result in islanding and an activation
of the UFLS schemes are extremely rare.
Therefore, the SDT does not believe that
changes to an existing UFLS scheme will be
needed in less than 18 months. However, if

a PC desires that changes to the UFLS
scheme be made faster than that, then the PC
may request the implementation to be done
sooner than 18 months. The UFLS entity may
oblige but will not be required to do so0.13

11. The NOPR stated that the rationale
for Requirement R6 could result in
Requirement R6 being read to allow
applicable entities not to adopt a
planning coordinator’s schedule for
implementing corrective actions to
UFLS schemes if the schedule is less
than 18 months. The NOPR stated that
such an interpretation would be
inconsistent with Order No. 763, which,
in approving PRC-006-1, held that
planning coordinators should be
responsible for establishing schedules
for the completion of corrective actions
in response to UFLS events.1# The
NOPR stated that the Commission
interprets the language in Requirement
R6, that UFLS entities must implement
changes “within 18-months,” as a
“maximum’’ timeframe to comply with
a planning coordinator’s schedule to
implement changes to UFLS schemes,
but the interpretation further recognized
that the planning coordinator could
establish a schedule requiring the
changes to be implemented in less time.
The NOPR stated that the inclusion of
a maximum timeframe is more stringent
than Reliability Standard PRC-006-1,
which does not contain a maximum
timeframe to implement changes to a
UFLS scheme.

12. The NOPR proposed to approve
the related violation risk factors, with
one modification, violation severity
levels, implementation plan, and
effective date proposed by NERC. The
NOPR proposed to direct NERC to
modify the violation risk factor assigned
to Requirement R6 from “medium” to
“high” to make it consistent with the
Commission’s VRF guidelines and the
violation risk factor for Requirement R9
of NERC Reliability Standard PRC-006—
1, since both Requirements address a
similar reliability goal.15

13NERC Petition, Exhibit A at 14 (emphasis
added).

14 Order No. 763, 139 FERC ] 61,098 at P 48
(citing Reliability Standard PRC-006-1,
Requirement R9, “Each UFLS entity shall provide
automatic tripping of Load in accordance with the
UFLS program design and schedule for application
determined by its Planning Coordinator(s) in each
Planning Coordinator area in which it owns
assets.”).

15 North American Electric Reliability Corp., 119
FERC { 61,145, order on reh’g, 120 FERC ] 61,145
(2007).

13. In response to the NOPR,
comments were filed by NERC and three
interested entities regarding the
Commission’s interpretation of
Requirement R6, aspects of Requirement
R2 that were not addressed in the
NOPR, and the proposed modification
to the violation risk factor associated
with Requirement R6.16

II. Discussion

14. Pursuant to FPA section 215(d)(2),
we approve regional Reliability
Standard PRC—-006—SERC-01 as just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest. PRC-006—SERC-01 is designed
to work in conjunction with NERC
Reliability Standard PRC-006-1 to
mitigate the consequences of an
underfrequency event effectively while
accommodating differences in system
transmission and distribution topology
among SERC planning coordinators due
to historical design criteria, makeup of
load demands, and generation
resources.!” As indicated above, PRC-
006—SERC-01 addresses topics not
covered by the corresponding NERC
Reliability Standard PRC-006—1 because
it adds specificity for UFLS schemes in
the SERC Region. The Commission also
approves the related violation risk
factors, with one modification, violation
severity levels, implementation plan,
and effective date proposed by NERC.

15. We address below the three issues
raised in the comments to the NOPR.

A. PRC-006-SERC-01, Requirement R6

16. In the NOPR, the Commission
interpreted Requirement R6 as imposing
an 18-month maximum schedule for
implementing changes to UFLS schemes
in the SERC Region but, consistent with
NERC Reliability Standard PRC-006-1
and Order No. 763, as allowing planning
coordinators to require applicable
entities to implement changes in less
time.’® The NOPR stated that the
proposed rationale for Requirement R6
was potentially inconsistent with this
interpretation and the treatment of
NERC Reliability Standard PRC-006-1
in Order No. 763.

16 Comments were received from Dominion
Resources Services, Inc. (Dominion), on behalf of
Virginia Electric and Power Company d/b/a
Dominion Virginia Power, Dominion Energy
Kewaunee, Inc., Dominion Nuclear Connecticut,
Inc. Dominion Energy Brayton Point, LLC,
Dominion Energy Manchester Street, Inc., Elwood
Energy, LLC, Kincaid Generation, LLC and Fairless
Energy, LLC; Midwest Independent Transmission
System Operator, Inc. (MISO); and SERC. Dominion
and SERC also filed reply comments.

17 NERC Petition at 18.

18 NOPR, 140 FERC { 61,056 at P 16.

Comments

17. In its initial comments, SERC
points to NERC’s compliance filing to
Order No. 763, in which NERC states
that PRC—006—SERC-01 does not
replace PRC-006—1 for UFLS entities in
the SERC Region and that such entities
must comply with both standards. To
explain the basis for the 18-month
schedule in PRC-006—SERC-01,
Requirement R6, SERC states that the
drafting team was concerned that, in
situations where a UFLS entity is not a
planning coordinator, planning
coordinators might impose
unreasonable schedules on UFLS
entities when major UFLS scheme
changes are made, not as part of a
corrective action plan (i.e., actions taken
in response to event assessments made
pursuant to PRC-006-1, Requirement
R11), but for other reasons (e.g., ““for
consistency purposes, a change in UFLS
scheme philosophy, or for other
reasons”’).19 SERC states that planning
coordinators are allowed to make such
changes under PRC-006-1, but
Requirement R3 of PRC-006-1 does not
require planning coordinators to
consider UFLS entity budgeting and
procurement limitations when
establishing implementation schedules.

18. SERC states that the drafting team
felt it was important to provide a
practical timeframe for UFLS entities
that are not planning coordinators by
establishing an upper bound on the
timeframe for implementing major
changes to an entity’s UFLS scheme and
to ensure that the UFLS entities that are
not planning coordinators have
adequate time to budget, procure, and
install the necessary equipment.20

19. SERC states that it does not
oppose the Commission’s interpretation
of Requirement R6 (i.e., that
Requirement R6 does not provide a
UFLS entity with the discretion not to
follow the schedule set by the planning
coordinator when the schedule is less
than 18 months). SERC proposes to
revise the rationale statement for
Requirement R6 to make it consistent
with the Commission’s interpretation.2?

20. NERGC states that, in its
compliance filing to Order No. 763, it
explained that UFLS entities in the
SERC Region must comply with PRC—

19 SERC Initial Comments at 4.

20 SERC states that 26 of the 43 UFLS entities in
the SERC Region do not serve as their own planning
coordinators. SERC Initial Comments at 4.

21 SERC proposes to revise the rationale to
include a statement that “[i]f a PC [planning
coordinator] determines there is a need for changing
the UFLS scheme faster than 18 months, then the
PC may require the implementation to be done
sooner as allowed by NERC Reliability Standard
PRC-006—1." Id. at 6.



Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

75841

006—1 and PRC-006—SERC-01 and that
the latter does not replace the former.
NERC stated in the compliance filing
that “UFLS entities must meet the
schedule set by the Planning
Coordinator to comply with PRC-006-1,
Requirement R9, but the timeframe must
not exceed 18 months in the SERC
Reliability Corporation Region to
comply with PRC-SERC-006-1,
Requirement R6.” 22 NERC states that
SERC does not oppose NERC'’s
clarification, above, and further states
that it supports SERC’s proposed
revision to the rationale statement for
Requirement R6.

21. Dominion states in its initial
comments that it supports PRC-006—
SERC-01 as proposed but is concerned
that it may conflict with Order No. 763.
Dominion states that NERC’s
compliance filing to Order No. 763 adds
““an unreasonable burden and
complexity in the compliance efforts of
affected registered entities.””23
Specifically, Dominion is concerned
that compliance with PRC-006-1 and
PRC-006—SERC-01 will create a “new,
or at least unrealized, level of
complexity imposed upon registered
entities.” 24 Dominion states that it
“recommends that the Commission
approve the SERC regional standard but
remand Requirement R6 and direct it be
modified to be consistent with the
scheduling requirements of Order No.
763 * * * torequire each UFLS entity
in the SERC region to implement
changes to the UFLS scheme within the
lesser of 18 months of notification by
the planning coordinator, or the
schedule established by the planning
coordinator.” 25

22. In responsive comments, SERC
states that Dominion’s concerns have
been adequately addressed. SERC states
that the Commission indicated in the
NOPR that it will not read Requirement
R6 as providing UFLS entities with the
discretion not to follow the schedule set
by planning coordinators when the
schedule is less than 18 months. SERC
also states that it proposed, in its initial
comments, to revise the rationale for
Requirement R6 to make the rationale
consistent with this interpretation.

23. In reply to SERC’s responsive
comments, Dominion disagrees that its
concerns have been adequately
addressed. Dominion states that “it is
unjust to hold a registered entity
responsible for compliance to any
requirement within a reliability

22NERC, Compliance Filing, Docket No. RM11—
20-002, at 6-7 (filed Aug. 9, 2012).

23 Dominion Initial Comments at 3.

24]d. at 4.

25]d. at 4-5 (emphasis in original).

standard where such compliance is
dependent upon that registered entity
having also read, and taken into
consideration, all statements issued by
FERC, NERC and the Regional Entity in
this docket.” 26

Commission Determination

24. The Commission affirms the
interpretation of Requirement R6 set
forth in the NOPR and accepts NERC
and SERC'’s proposal to revise the
rationale statement for Requirement R8,
as set forth in NERC and SERC’s
comments. NERC, SERC, and Dominion
do not oppose the Commission’s
interpretation of Requirement R6.

25. The remaining dispute, therefore,
centers on Dominion’s request that
Requirement R6 should be revised to
eliminate any ambiguity, as opposed to
relying on the Commission’s
interpretation of Requirement R6 and
the proposed revision to the separate
rationale for Requirement R6. We reject
this request because, as we stated in the
NOPR, the ambiguity regarding
Requirement R6 was a result of the
separate rationale statement for
Requirement R6.27 Absent the
problematic language in the rationale,
there is no inconsistency created by the
text of Requirement R6 itself. As NERC
notes, UFLS entities must comply with
both PRC-006—1 and PRC-006—SERC—
01.28 A plain reading of Requirement R6
(i.e., that UFLS entities shall implement
changes within 18 months of
notification by planning coordinators)
in conjunction with a reading of PRC—
006-1 (i.e., requiring UFLS entities to
follow the schedules set by planning
coordinators) indicates that, in the SERC
Region, there will be an 18-month
maximum period for implementing
changes to UFLS schemes but planning
coordinators may require UFLS entities
to complete changes in less time
consistent with PRC-006-1.
Accordingly, we accept NERC and
SERC'’s proposal to revise the rationale
statement for Requirement R6,
consistent with SERC’s proposal, but we
will not require the revision to
Requirement R6 proposed by Dominion.
We direct NERC and SERC to make an
informational filing within 30 days of
the effective date of this final rule that

26 Dominion Reply Comments at 2-3.

27 NOPR, 140 FERC { 61,056 at P 16 (‘“[w]e are
concerned, however, that the italicized language in
the rationale NERC provides for Requirement R6
may be incompatible with Order No. 763”).

28 See Order No. 672 at P 294 (“A user, owner or
operator must follow the Reliability Standards of
the ERO and the Regional Entity within which it is
located.”)

provides a schedule for implementing
the revision.

B. PRC-006-SERC-01, Requirements
R2.3, R2.4, R2.5, and R2.6

26. In the NOPR, the Commission
noted that Requirement R2 requires
each planning coordinator to select or
develop an automatic UFLS scheme
(percent of load to be shed, frequency
set points, and time delays) for
implementation by UFLS entities within
its area that meets the specified
minimum requirements. Without
addressing Requirement R2 specifically,
the Commission proposed to approve
regional Reliability Standard PRC-006—
SERC-01 as just, reasonable, not unduly
discriminatory or preferential, and in
the public interest.

Comments

27. MISO states that PRC-006—SERC—
01 is overly prescriptive and may not
allow planning coordinators the
flexibility needed to ensure reliability.
MISO states that Requirements R2.3,
R2.4, R2.5, and R2.6 specify acceptable
ranges and limits for the UFLS design.
MISO states that PRC-006—SERC-01
makes no provision to accommodate a
planning coordinator’s determination
that the best performing design does not
fall within the specified set points and
ranges in the regional Reliability
Standard, which MISO acknowledges
reflect historical practice. MISO states
that there may be sound technical
reasons to deviate from the prescribed
set points. MISO also states that these
set points could frustrate coordination
with systems that deviate from the PRC-
006—SERC-01 without regard to the
reliability benefits of deviating from
historical practice.

28. In responsive comments, SERC
states that MISO’s comments are outside
the scope of the comments sought in the
NOPR. SERC also states that MISO
participated in the standard
development process for PRC-006—
SERC-01 and provided comments
similar to those offered here (i.e., that
Requirement R2 is too prescriptive and
planning coordinators should not be
restricted to the acceptable ranges and
limits specified in Requirement R2).
SERC notes that MISO acknowledged
that the set points specified in
Requirement R2 reflect historical
practice. SERC states that the standard
drafting team responded to MISO’s
comments by pointing to the 18
different UFLS schemes in the SERC
Region and by noting that Requirement
R2 was “needed to ensure coordination
and consistency among the UFLS
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schemes in SERC.” 29 SERC states that
MISO’s comments were considered and
rejected by the standard drafting team
and that the Commission should
likewise reject them.

Commission Determination

29. We reject MISO’s protest that the
acceptable ranges and limits for the
UFLS design in Requirement R2 are
overly prescriptive or do not afford
planning coordinators sufficient
flexibility. As noted in NERC’s petition
and the NOPR, regional Reliability
Standard PRC-006—SERC-01 sets
minimum automatic UFLS design
requirements, which are equivalent to
the design requirements in the SERC
UFLS program that have been in effect
since September 3, 1999.3° Imposing
uniform, minimum requirements on
UFLS programs in the SERC Region
necessarily limits the flexibility of
planning coordinators and UFLS
entities. However, based on the record
before us, we find that the benefits of
requiring minimum standards
outweighs any loss in flexibility,
particularly when those minimum
standards are based on historical
practices in SERC. Other than asserting
the loss of flexibility, MISO does not
question the ranges and limits in
Requirement R2, or explain how they
are not technically justified. In addition,
MISO does not suggest alternate ranges
and limits, other than to note that the
Midwest Reliability Organization is
“investigating the reliability benefits of
setting the frequency set point blocks at
less than 0.2 Hz apart to create finer
system control.” 31 While we reject
MISO’s protest, we do not foreclose the
possibility that NERC and SERC may
wish to revise the ranges and limits in
Requirement R2 at some future time
based on changed circumstances or with
added experience.

C. Violation Risk Factors, Violation
Severity Levels, Implementation Plan,
and Effective Date

30. In the NOPR, the Commission
proposed to approve the violation risk
factors, with one modification, violation
severity levels, implementation plan,
and effective date proposed by NERC.
The NOPR proposed to direct NERC to
modify the violation risk factor assigned
to Requirement R6 from “medium” to
“high” to make it consistent with the
Commission’s VRF guidelines and the
violation risk factor for Requirement R9

29 SERC Reply Comments at 3—4 (citing standard
drafting team response).

30NOPR, 140 FERC ] 61,056 at P7 (citing NERC
Petition at 12).

31 MISO Comments at 2.

325 CFR 1320.11.

of NERC Reliability Standard PRC-006—
1, since both Requirements address a
similar reliability goal.

Comments

31. NERC and SERC state that they do
not oppose the Commission’s proposal
to direct modification of the violation
risk factor for Requirement R6 from
“medium” to “high.”

Commission Determination

32. The Commission directs NERC
and SERC to modify the violation risk
factor for regional Reliability Standard
PRC-006-SERC-01, Requirement R6,
from “medium” to “high.” NERC and
SERC are directed to submit the revised
violation risk factor within 30 days of
the effective date of this final rule. The
Commission approves the remaining
violation risk factors, violation severity
levels, implementation plan, and
effective date proposed by NERC.

III. Information Collection Statement

33. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping requirements (collections
of information) imposed by an agency.32
Upon approval of a collection(s) of
information, OMB will assign an OMB
control number and expiration date.
Respondents subject to the filing
requirements of this rule will not be
penalized for failing to respond to these
collections of information unless the
collections of information display a
valid OMB control number.

34. The Commission is submitting
these reporting and recordkeeping
requirements to OMB for its review and
approval under section 3507(d) of
Paperwork Reduction Act of 1995.33
The Commission solicited comments on
the need for and the purpose of the
information contained in regional
Reliability Standard PRC-006—SERC-01
and the corresponding burden to
implement the regional Reliability
Standard. The Commission received
comments on specific requirements in
the regional Reliability Standard, which
we address in this final rule. However,
the Commission did not receive any
comments on our reporting burden
estimates.

35. This final rule approves regional
Reliability Standard PRC-006—SERC—
01. This is the first time NERC has
requested Commission approval of this
regional Reliability Standard. NERC

3344 U.S.C. 3507(d)

34 See 5 CFR 1320.3(b)(2) (“The time, effort, and
financial resources necessary to comply with a
collection of information that would be incurred by
persons in the normal course of their activities (e.g.,

in compiling and maintaining business records)
will be excluded from the ‘burden’ if the agency

states in its petition that UFLS
requirements have been in place at a
continent-wide level and within SERC
for many years prior to implementation
of the Commission-approved Reliability
Standards in 2007. Because the UFLS
requirements have been in place prior to
the development of PRC-006—SERC-01,
the regional Reliability Standard is
largely associated with requirements
that applicable entities are already
following.34 Regional Reliability
Standard PRC-006—-SERC-01 is
designed to ensure that automatic UFLS
protection schemes, designed by
planning coordinators and implemented
by applicable distribution providers and
transmission owners in the SERC
Region, are coordinated so they may
effectively mitigate the consequences of
an underfrequency event. The regional
Reliability Standard is only applicable
to generator owners, planning
coordinators, and UFLS entities in the
SERC Region. The term “UFLS entities”
means all entities that are responsible
for the ownership, operation, or control
of automatic UFLS equipment as
required by the UFLS program
established by the planning
coordinators. Such entities may include
distribution providers and transmission
owners. The reporting requirements in
regional Reliability Standard PRC-006—
SERC-01 only pertain to entities within
the SERC Region.

36. Public Reporting Burden: Our
estimate below regarding the number of
respondents is based on the NERC
compliance registry as of May 29, 2012.
According to the NERC compliance
registry, there are 21 planning
coordinators and 104 generator owners
within the SERC Region. The individual
burden estimates are based on the time
needed for planning coordinators to
incrementally gather data, run studies,
and analyze study results to design or
update the UFLS programs that are
required in the regional Reliability
Standard in addition to the
requirements of the NERC Reliability
Standard PRC-006-1.35 Additionally,
generator owners must provide a
detailed set of data and documentation
to SERC within 30 days of a request to
facilitate post event analysis of
frequency disturbances. These burden
estimates are consistent with estimates
for similar tasks in other Commission-
approved Reliability Standards.
demonstrates that the reporting, recordkeeping, or
disclosure activities needed to comply are usual
and customary.”).

35 The burden estimates for Reliability Standard
PRC-006-1 are included in Order No. 763 and are
not repeated here.
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Number of re- | Number of re- | Average bur-
PRC-006-SERC-01 Total annual
. : . t - h

(Automatic underfrequency load shedding requirements) 3¢ sponnduearh; an iﬂgggﬁzgﬁr depesgg;Zé) € | burden hours

(1) (2) (3) (Mx(2)x(3)
PCs": Design and document Automatic UFLS Program ..........cccccoveeiineennn. 21 1 8 168
PCs: Provide Documentation and Data to SERC .........cccccoociiiiiiiieiiiiecciieees | cvieeesiieessineeenes | reeeeiieesesineeesnnnes 16 336
GOs": Provide Documentation and Data to SERC ...........ccccovveveeeiiiicvineeneennn. 104 1 16 1,664
GOs: Record REetENON .........ciiiiuiiieiiiie et esee e sstte e steeessnneeenes | eeeessseesssiseeessines | eeesseeessiseeesneeens 416
LI} - | R S RRRRUOU ETROOTOPURRRRRRRRNY 2,584

“PC=planning coordinator; GO=generator owner.

Total Annual Hours for Collection:
(Compliance/Documentation) = 2,584
hours.

Total Reporting Cost for planning
coordinators: = 504 hours @$120/hour =
$60,480.

Total Reporting Cost for generator
owners: = 1,664 hours @$120/hour =
$199,680.

Total Record Retention Cost for
generator owners: 416 hours @$28/hour
= $11,648.

Total Annual Cost (Reporting +
Record Retention):37 = $60,480 +
$199,680 +$11,648 = $271,808.

Title: Mandatory Reliability Standards
for the SERC Region

Action: Proposed Collection FERC—
725K.

OMB Control No.: 1902—0260.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: On
Occasion.

Necessity of the Information: This
final rule approves the regional
Reliability Standard pertaining to
automatic underfrequency load
shedding. The regional Reliability
Standard helps ensure the reliable
operation of the Bulk-Power System by
arresting declining frequency and
assisting recovery of frequency
following system events leading to
frequency degradation.

Internal Review: The Commission has
reviewed the regional Reliability
Standard and made a determination that
its action is necessary to implement
section 215 of the FPA. These
requirements, if accepted, should
conform to the Commission’s
expectation for UFLS programs as well
as procedures within the SERC Region.

36 Regional Reliability Standard PRC-006—SERC—
01 applies to planning coordinators, UFLS entities
and generator owners. However, the burden
associated with the UFLS entities is not new
because it was accounted for under Commission-
approved Reliability Standards PRC-006—-1.

37 The hourly reporting cost is based on the cost
of an engineer to implement the requirements of the
rule. The record retention cost comes from
Commission staff research on record retention
requirements.

37. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
email: DataClearance@ferc.gov, phone:
(202) 502-8663, fax: (202) 273—-0873].

38. For submitting comments
concerning the collection(s) of
information and the associated burden
estimate(s), please send your comments
to the Commission and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone: (202)
395-4638, fax: (202) 395-7285]. For
security reasons, comments to OMB
should be submitted by email to:
oira_submission@omb.eop.gov.
Comments submitted to OMB should
include Docket Number RM12-09 and
an OMB Control Number 1902-0260.

IV. Environmental Analysis

39. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.38 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.39 The
actions proposed here fall within this
categorical exclusion in the
Commission’s regulations.

V. Regulatory Flexibility Act

40. The Regulatory Flexibility Act of
1980 (RFA) 40 generally requires a
description and analysis of final rules

38 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs.
Regulations Preambles 1986-1990 ] 30,783 (1987).

3918 CFR 380.4(a)(2)(ii).

405 U.S.C. 601-612.

that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.#! The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in
the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.42

41. Regional Reliability Standard
PRC-006—-SERC-01 establishes
consistent and coordinated
requirements for the design,
implementation, and analysis of
automatic UFLS schemes among all
applicable entities within the SERC
Region. It is applicable to planning
coordinators, generator owners and
entities that are responsible for the
ownership, operation, or control of
UFLS equipment. Comparison of the
NERC Compliance Registry with data
submitted to the Energy Information
Administration on Form EIA-861
indicates that perhaps as many as 1
small entity is registered as a planning
coordinator and 5 small entities are
registered as generator owners in the
SERC Region. The Commission
estimates that the small planning
coordinator to whom the proposed
regional Reliability Standard will apply
will incur compliance costs of $2,880
($2,880 per planning coordinator)
associated with the regional Reliability
Standard’s requirements. The small
generator owners will incur compliance
and record keeping costs of $10,160
($2,032 per generator owner).
Accordingly, regional Reliability
Standard PRC-006—SERC-01 should not
impose a significant operating cost

4113 CFR 121.101.
4213 CFR 121.201, Sector 22, Utilities & n.1.
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increase or decrease on the affected
small entities.

42. Further, NERC explains that the
cost for smaller entities to implement
regional Reliability Standard PRC-006—
SERC-01 was considered during the
development process. The continent-
wide NERC UFLS Reliability Standard
PRC-006—-1 requires a planning
coordinator to identify which entities
will participate in its UFLS scheme,
including the number of steps and
percent load that UFLS entities will
shed. The standard drafting team
recognized that UFLS entities with a
load of less than 100 MW may have
difficulty in implementing more than
one UFLS step and in meeting a tight
tolerance. Therefore, the standard
drafting team included Requirement R5,
which states that such small entities
shall not be required to have more than
one UFLS step, and sets their
implementation tolerance to a wider
level. Requirement R5 limits additional
compliance costs for smaller entities to
comply with the regional Reliability
Standard.

43. Based on this understanding, the
Commission certifies that regional
Reliability Standard PRC-006—SERC-01
will not have a significant economic
impact on a substantial number of small
entities. Accordingly, no regulatory
flexibility analysis is required.

VI. Document Availability

44. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5:00 p.m. Eastern time) at 888 First
Street NE., Room 2A, Washington, DC
20426.

45. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

46. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502-6652 (toll
free at 1-866—208—-3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

47. These regulations are effective
February 25, 2013. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

By the Commission.
Kimberly D. Bose,
Secretary.
[FR Doc. 2012-31034 Filed 12-24-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9606]

RIN 1545-BI13

Use of Controlled Corporations To
Avoid the Application of Section 304

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations addressing sales of stock
between related corporations. The
regulations finalize proposed
regulations and remove temporary
regulations that apply to certain sales of
stock that are recharacterized as
contributions and redemptions, but that
are structured with a principal purpose
of redesignating the issuing corporation
or the acquiring corporation. The
regulations affect persons treated as
receiving distributions in redemption of
stock as a result of such transactions.
DATES: Effective Date: These regulations
are effective on December 26, 2012.
Applicability Date: These regulations
apply to acquisitions of stock occurring
on or after December 29, 2009.
FOR FURTHER INFORMATION CONTACT:
Ryan A. Bowen, (202) 622—3860 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On December 30, 2009, the IRS and
the Treasury Department published
final and temporary regulations and a
notice of proposed rulemaking by cross-
reference to temporary regulations in
the Federal Register (74 FR 69021, TD
9477, 2010-1 CB 385; REG-132232-08,
74 FR 69043) (2009 regulations) under

section 304. A correction to the 2009
regulations was published in the
Federal Register on February 26, 2010
(75 FR 8796). The 2009 regulations
amended the anti-abuse rule of § 1.304—
4T, which was published in the Federal
Register on June 14, 1988 (TD 8209), to
address transactions that are subject to
section 304 but are structured with a
principal purpose of avoiding the
application of section 304 to certain
corporations. No public hearing on the
2009 regulations was requested or held,
and no written comments were
received. Accordingly, this Treasury
decision adopts the 2009 regulations
without change as final regulations and
removes the temporary regulations
under section 304.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) and (d) of the Administrative
Procedure Act (5 U.S.C. Chapter 6) do
not apply to these regulations. For
applicability of the Regulatory
Flexibility Act (5 U.S.C. Chapter 6), it is
hereby certified that this rule will not
have a significant economic impact on
a substantial number of small entities.
These regulations primarily will affect
large corporations. Thus, the number of
affected small entities will not be
substantial. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comments
on its impact on small business.

Drafting Information

The principal author of the
regulations is Ryan A. Bowen of the
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:
PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:


mailto:public.referenceroom@ferc.gov
mailto:ferconlinesupport@ferc.gov
http://www.ferc.gov

Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

75845

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.304—4 is revised to
read as follows:

§1.304-4 Special rules for the use of
related corporations to avoid the
application of section 304.

(a) Scope and purpose. This section
applies to determine the amount of a
property distribution constituting a
dividend (and the source thereof) under
section 304(b)(2), for certain
transactions involving controlled
corporations. The purpose of this
section is to prevent the avoidance of
the application of section 304 to a
controlled corporation.

(b) Amount and source of dividend.
For purposes of determining the amount
constituting a dividend (and source
thereof) under section 304(b)(2), the
following rules shall apply:

(1) Deemed acquiring corporation. A
corporation (deemed acquiring
corporation) shall be treated as
acquiring for property the stock of a
corporation (issuing corporation)
acquired for property by another
corporation (acquiring corporation) that
is controlled by the deemed acquiring
corporation, if a principal purpose for
creating, organizing, or funding the
acquiring corporation by any means
(including through capital contributions
or debt) is to avoid the application of
section 304 to the deemed acquiring
corporation. See paragraph (c) Example
1 of this section for an illustration of
this paragraph.

(2) Deemed issuing corporation. The
acquiring corporation shall be treated as
acquiring for property the stock of a
corporation (deemed issuing
corporation) controlled by the issuing
corporation if, in connection with the
acquisition for property of stock of the
issuing corporation by the acquiring
corporation, the issuing corporation
acquired stock of the deemed issuing
corporation with a principal purpose of
avoiding the application of section 304
to the deemed issuing corporation. See
paragraph (c) Example 2 of this section
for an illustration of this paragraph.

(c) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. (i) Facts. P, a domestic
corporation, wholly owns CFC1, a controlled
foreign corporation with substantial
accumulated earnings and profits. CFC1 is
organized in Country X, which imposes a
high rate of tax on the income of CFC1. P also
wholly owns CFC2, a controlled foreign
corporation with accumulated earnings and
profits of $200x. CFC2 is organized in
Country Y, which imposes a low rate of tax
on the income of CFC2. P wishes to own all
of its foreign corporations in a direct chain
and to repatriate the cash of CFC2. In order

to avoid having to obtain Country X approval
for the acquisition of CFC1 (a Country X
corporation) by CFC2 (a Country Y
corporation) and to avoid the dividend
distribution from CFC2 to P that would result
if CFC2 were the acquiring corporation, P
causes CFC2 to form CFC3 in Country X and
to contribute $100x to CFC3. CFC3 then
acquires all of the stock of CFC1 from P for
$100x.

(ii) Result. Because a principal purpose for
creating, organizing, or funding CFC3
(acquiring corporation) is to avoid the
application of section 304 to CFC2 (deemed
acquiring corporation), under paragraph
(b)(1) of this section, for purposes of
determining the amount of the $100x
distribution constituting a dividend (and
source thereof) under section 304(b)(2), CFC2
shall be treated as acquiring the stock of
CFC1 (issuing corporation) from P for $100x.
As a result, P receives a $100x distribution
out of the earnings and profits of CFC2 to
which section 301(c)(1) applies.

Example 2. (i) Facts. P, a domestic
corporation, wholly owns CFC1, a controlled
foreign corporation with substantial
accumulated earnings and profits. The CFC1
stock has a basis of $100x. CFC1 is organized
in Country X. P also wholly owns CFC2, a
controlled foreign corporation with zero
accumulated earnings and profits. CFC2 is
organized in Country Y. P wishes to own all
of its foreign corporations in a direct chain
and to repatriate the cash of CFC2. In order
to avoid having to obtain Country X approval
for the acquisition of CFC1 (a Country X
corporation) by CFC2 (a Country Y
corporation) and to avoid a dividend
distribution from CFC1 to P, P forms a new
corporation (CFC3) in Country X and
transfers the stock of CFC1 to CFC3 in
exchange for CFC3 stock. P then transfers the
stock of CFC3 to CFC2 in exchange for $100x.

(ii) Result. Because a principal purpose for
the transfer of the stock of CFC1 (deemed
issuing corporation) by P to CFC3 (issuing
corporation) is to avoid the application of
section 304 to CFC1, under paragraph (b)(2)
of this section, for purposes of determining
the amount of the $100x distribution
constituting a dividend (and source thereof)
under section 304(b)(2), CFC2 (acquiring
corporation) shall be treated as acquiring the
stock of CFC1 from P for $100x . As a result,
P receives a $100x distribution out of the
earnings and profits of CFC1 to which section
301(c)(1) applies.

(d) Effective/applicability date. This

section applies to acquisitions of stock
occurring on or after December 29, 2009.

§1.304-4T [Removed]
m Par. 3. Section 1.304—4T is removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: December 12, 2012.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2012-30967 Filed 12-21-12; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Office of Foreigh Assets Control

31 CFR Part 560

Iranian Transactions and Sanctions
Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (“OFAC”) is amending the
Iranian Transactions and Sanctions
Regulations (the “ITSR”’) to implement
section 218 and portions of sections 602
and 603 of the Iran Threat Reduction
and Syria Human Rights Act of 2012;
section 5, portions of section 6, and
other related provisions of Executive
Order 13622 of July 30, 2012; and
section 4 of Executive Order 13628 of
October 9, 2012. These amendments,
inter alia, add a new section to the ITSR
to prohibit certain transactions by
entities owned or controlled by a U.S.
person and established or maintained
outside the United States. They also
expand the categories of persons whose
property and interests in property are
blocked to include any person
determined by the Secretary of the
Treasury, in consultation with the
Secretary of State, to have provided
material support for certain Government
of Iran-related entities or certain
activities by the Government of Iran.
DATES: Effective Date: December 26,
2012.

FOR FURTHER INFORMATION CONTACT:
Assistant Director for Sanctions
Compliance & Evaluation, tel.: 202/622-
2490, Assistant Director for Licensing,
tel.: 202/622—-2480, Assistant Director
for Policy, tel.: 202/622-4855, Office of
Foreign Assets Control, or Chief Counsel
(Foreign Assets Control), tel.: 202/622—
2410, Office of the General Counsel,
Department of the Treasury (not toll free
numbers).

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document and additional
information concerning OFAC are
available from OFAC’s Web site
(www.treas.gov/ofac). Certain general
information pertaining to OFAC’s
sanctions programs also is available via
facsimile through a 24-hour fax-on-
demand service, tel.: 202/622—-0077.

Background

On October 22, 2012, the Department
of the Treasury’s Office of Foreign
Assets Control (“OFAC”) published a


http://www.treas.gov/ofac

75846

Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

final rule in the Federal Register (77 FR
64664) changing the heading of the
former Iranian Transactions Regulations
to the Iranian Transactions and
Sanctions Regulations, 31 CFR part 560
(the “ITSR”), amending the renamed
ITSR, and reissuing them in their
entirety, to implement Executive Order
13599 of February 5, 2012 (“E.O.
13599”’), and sections 1245(c) and
(d)(1)(B) of the National Defense
Authorization Act for Fiscal Year 2012
(Pub. L. 112-81). This final rule made
many significant amendments, as well
as technical and conforming changes, to
the ITSR. OFAC is now amending the
ITSR to implement the sections
discussed below of Executive Order
13622 of July 30, 2012, “Authorizing
Additional Sanctions With Respect to
Iran” (“E.O. 13622”), the Iran Threat
Reduction and Syria Human Rights Act
of 2012 (Pub. L. 112-158) (the “TRA”),
and Executive Order 13628 of October 9,
2012, “Authorizing the Implementation
of Certain Sanctions Set Forth in the
Iran Threat Reduction and Syria Human
Rights Act of 2012 and Additional
Sanctions With Respect to Iran” (“E.O.
13628”).

On July 30, 2012, the President,
invoking the authority of, inter alia, the
International Emergency Economic
Powers Act (50 U.S.C. 1701 et seq.)
(“IEEPA”), issued E.O. 13622. The
President issued E.O. 13622 to take
additional steps with respect to the
national emergency declared in
Executive Order 12957 of March 15,
1995 (“E.O. 12957”), particularly in
light of the Government of Iran’s use of
revenues from petroleum, petroleum
products, and petrochemicals for illicit
purposes, Iran’s continued attempts to
evade international sanctions through
deceptive practices, and the
unacceptable risk posed to the
international financial system by Iran’s
activities.

Section 5 of E.O. 13622 blocks all
property and interests in property that
are in the United States, that hereafter
come within the United States, or that
are or hereafter come within the
possession or control of any U.S.
person, including any foreign branch, of
any person determined by the Secretary
of the Treasury, in consultation with the
Secretary of State, to have materially
assisted, sponsored, or provided
financial, material, or technological
support for, or goods or services in
support of, the National Iranian Oil
Company (“NIOC”), the Naftiran
Intertrade Company (“NICO”), or the
Central Bank of Iran, or the purchase or
acquisition of U.S. bank notes or
precious metals by the Government of
Iran. Section 10 of E.O. 13622 defines

the terms NIOC and NICO as including
any entity owned or controlled by, or
operating for or on behalf of,
respectively, NIOC and NICO.

Section 6 of E.O. 13622 provides that
section 5(a) of the order, among other
specified provisions, shall not apply to
any person for conducting or facilitating
a transaction involving a natural gas
development and pipeline project
initiated prior to July 31, 2012, to bring
gas from Azerbaijan to Europe and
Turkey, as described in section 6.
Although it is not named in the section,
section 6 refers to the Shah Deniz
natural gas field in Azerbaijan’s sector
of the Caspian Sea and related pipeline
projects to bring the gas from Azerbaijan
to Europe and Turkey.

On August 10, 2012, the President
signed into law the TRA. Section 218 of
the TRA directs the President to
prohibit entities owned or controlled by
a United States person and established
or maintained outside the United States
from knowingly engaging in any
transaction directly or indirectly with
the Government of Iran or any person
subject to the jurisdiction of the
Government of Iran that would be
prohibited by an order or regulation
issued pursuant to IEEPA if the
transaction were engaged in by a United
States person or in the United States.
Section 218 also extends civil penalty
liability under IEEPA to U.S. parent
companies if the foreign entities they
own or control violate, attempt to
violate, conspire to violate, or cause a
violation of any order or regulation
issued to implement this section. The
law allows the U.S. person to avoid civil
penalties for violations if it divests or
terminates its business with the foreign
entity by February 6, 2013.

Sections 602 and 603 of the TRA
provide that nothing in that law,
including section 218, shall apply to,
respectively, the authorized intelligence
activities of the United States and any
activity relating to a project for the
development of natural gas and the
construction and operation of a pipeline
to transport natural gas from Azerbaijan
to Turkey and Europe that meets certain
specified criteria. The project that meets
the criteria in section 603 is the project
to develop the Shah Deniz natural gas
field in Azerbaijan’s sector of the
Caspian Sea and related pipeline
projects to bring the gas from Azerbaijan
to Europe and Turkey, as discussed
above in connection with section 6 of
E.O. 13622. The exemption in section
603 will not apply in the event that the
President makes certain certifications to
Congress to the effect that an Iranian
entity’s share of the project has
increased relative to its share on January

1, 2002, or that an Iranian entity has
assumed an operational role in the
project, as described in section 603(b) of
the TRA.

On October 9, 2012, the President,
invoking the authority of, inter alia,
IEEPA and the TRA, issued E.O. 13628,
in order to take additional steps to deal
with the national emergency declared in
E.O. 12957 with respect to Iran. In
implementation of section 218 of the
TRA, section 4(a) of E.O. 13628
prohibits entities owned or controlled
by a United States person and
established or maintained outside the
United States from knowingly engaging
in any transactions, directly or
indirectly, with the Government of Iran
or any person subject to the jurisdiction
of the Government of Iran, if the
transactions would be prohibited by
E.O. 12957, Executive Order 12959 of
May 6, 1995, Executive Order 13059 of
August 19, 1997, E.O. 13599, section 5
of E.O. 13622, or section 12 of E.O.
13628, or any regulation issued
pursuant to the foregoing, if the
transaction were engaged in by a United
States person or in the United States.
Section 4(d) of E.O. 13628 provides that
the prohibition in section 4(a) applies
except to the extent provided by
statutes, or in regulations, orders
directives, or licenses that may be
issued pursuant to this order.

Section 4(b) of E.O. 13628 provides
that penalties for violations of the
prohibition in section 4(a) may be
assessed against the United States
person that owns or controls the foreign
entity that engaged in the prohibited
transaction. Section 4(c) provides that
such penalties shall not apply if the
United States person that owns or
controls the foreign entity divests or
terminates its business with that entity
not later than February 6, 2013.

Today, OFAC is amending the ITSR to
implement sections 5 and 6 of E.O.
13622, sections 218, 602, and 603 of the
TRA, and section 4 of E.O. 13628. To
implement the relevant provisions of
E.O. 13622, OFAC is amending
paragraph (c) of section 560.211 of the
ITSR to add the new blocking criteria
set forth in section 5(a) of the order, as
well as the exemption from this new
authority for a natural gas development
and pipeline project described in
section 6 of the order.

OFAC is making a number of changes
to the ITSR to implement the relevant
provisions of the TRA and E.O. 13628.
First, new section 560.215 is being
added to subpart B of the ITSR to
prohibit entities owned or controlled by
a United States person and established
or maintained outside the United States
from knowingly engaging in any
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transaction directly or indirectly with
the Government of Iran or any person
subject to the jurisdiction of the
Government of Iran that would be
prohibited by the ITSR if the transaction
were engaged in by a United States
person or in the United States. This new
section also contains the exemptions set
forth in sections 602 and 603 of the TRA
for, respectively, U.S. intelligence
activities and a natural gas-related
project, as described above.

Second, new section 560.555 is being
added to subpart E of the ITSR to
authorize, from October 9, 2012,
through March 8, 2013, all transactions
ordinarily incident and necessary to the
winding-down of transactions
prohibited by new section 560.215,
provided that the authorized
transactions do not involve a U.S.
person or occur in the United States.
Paragraph (b) of section 560.555
specifies that this new general license
does not authorize any transactions
prohibited by section 560.205.
Paragraph (c) of section 560.555
provides that transactions involving
Iranian financial institutions are
authorized pursuant to this new general
license only if the property and interests
in property of the Iranian financial
institution are blocked solely pursuant
to this part.

Third, another general license, new
section 560.556, is being added to
subpart E of the ITSR to authorize an
entity owned or controlled by a United
States person and established or
maintained outside the United States (a
“U.S.-owned or -controlled foreign
entity”’) to engage in a transaction
otherwise prohibited by section 560.215
that would be authorized by a general
license set forth in or issued pursuant to
this part if engaged in by a U.S. person
or in the United States. Paragraph (b) of
new section 560.556 provides that this
section does not authorize any
transaction by a U.S.-owned or
-controlled foreign entity otherwise
prohibited by section 560.215 if the
transaction would be prohibited by any
other part of chapter V of 31 CFR if
engaged in by a U.S. person or in the
United States.

Fourth, OFAC is amending several
existing general licenses that, by their
terms, apply to transactions by U.S.-
owned or -controlled foreign entities to
exclude from the scope of each
authorization any transaction by a U.S.-
owned or -controlled foreign entity
otherwise prohibited by section 560.215
if the transaction would be prohibited
by any other part of chapter V of 31 CFR
if engaged in by a U.S. person or in the
United States. This change is being
made to sections 560.508, 560.509,

560.510, 560.522, 560.525, 560.530,
560.532, 560.539, and 560.553. OFAC is
making further conforming changes to
sections 560.532 and 560.539 to account
for the new prohibition in section
560.215.

Fifth, OFAC is amending section
560.701 of subpart G of the ITSR by
adding new paragraph (a)(3), which
provides for civil penalties under
section 206(b) of IEEPA (50 U.S.C.
1705(b)) to be imposed on a United
States person if an entity owned or
controlled by the United States person
and established or maintained outside
the United States violates, attempts to
violate, conspires to violate, or causes a
violation of the prohibition set forth in
section 560.215, unless the United
States person divests or terminates its
business with the entity by February 6,
2013, such that the U.S. person no
longer owns or controls the entity, as
defined in new section 560.215.

Finally, OFAC is making two
technical corrections to section 560.505
of subpart E of the ITSR.

Public Participation

Because the amendment of the ITSR
involves a foreign affairs function, the
provisions of Executive Order 12866
and the Administrative Procedure Act (5
U.S.C. 553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective date
are inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the ITSR are contained in 31 CFR part
501 (the “Reporting, Procedures and
Penalties Regulations’’). Pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507), those collections of
information have been approved by the
Office of Management and Budget under
control number 1505-0164. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the
collection of information displays a
valid control number.

List of Subjects in 31 CFR Part 560

Administrative practice and
procedure, Banks, Banking, Blocking of
Assets, Brokers, Credit, Foreign Trade,
Investments, Loans, Securities, Services,
Iran.

For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control amends part 560 of 31 CFR
chapter V as follows:

PART 560—IRANIAN TRANSACTIONS
AND SANCTIONS REGULATIONS

m 1. The authority citation for part 560
is revised to read as follows:

Authority: 3 U.S.C. 301; 18 U.S.C. 2339B,
2332d; 22 U.S.C. 2349aa-9; 22 U.S.C. 7201—
7211; 31 U.S.C. 321(b); 50 U.S.C. 1601-1651,
1701-1706; Pub. L. 101-410, 104 Stat. 890
(28 U.S.C. 2461 note); Pub. L. 110-96, 121
Stat. 1011 (50 U.S.C. 1705 note); Pub. L. 111—
195, 124 Stat. 1312 (22 U.S.C. 8501-8551);
Pub. L. 112-81, 125 Stat. 1298; Pub. L. 112—
158, 126 Stat. 1214; E.O. 12613, 52 FR 41940,
3 CFR, 1987 Comp., p. 256; E.O. 12957, 60
FR 14615, 3 CFR, 1995 Comp., p. 332; E.O.
12959, 60 FR 24757, 3 CFR, 1995 Comp., p.
356; E.O. 13059, 62 FR 44531, 3 CFR, 1997
Comp., p. 217; E.O. 13599, 77 FR 6659,
February 8, 2012; E.O. 13622, 77 FR 45897,
August 2, 2012; E.O. 13628, 77 FR 62139,
October 12, 2012.

Subpart B—Prohibitions

m 2. Amend § 560.210 by revising
paragraph (e) to read as follows:

§560.210 Exempt transactions.
* * * * *

(e) Official Business. The prohibitions
in §560.211(a) through (c)(1) do not
apply to transactions for the conduct of
the official business of the Federal
Government by employees, grantees, or
contractors thereof.

* * * * *

m 3. Amend §560.211 by revising
paragraph (c) and Note 1 to paragraphs
(a) through (c) of §560.211 to read as
follows:

§560.211 Prohibited transactions
involving blocked property.
* * * * *

(c) All property and interests in
property that are in the United States,
that hereafter come within the United
States, or that are or hereafter come
within the possession or control of any
United States person, including any
foreign branch, of the following persons
are blocked and may not be transferred,
paid, exported, withdrawn, or otherwise
dealt in:

(1) Any person determined by the
Secretary of the Treasury, in
consultation with the Secretary of State,
to be owned or controlled by, or to have
acted or purported to act for or on behalf
of, directly or indirectly, any person
whose property and interests in
property are blocked pursuant to
paragraphs (a) through (c)(1) of this
section; or

(2) Any person determined by the
Secretary of the Treasury, in
consultation with the Secretary of State,
to have materially assisted, sponsored,
or provided financial, material, or
technological support for, or goods or
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services in support of, the National
Iranian Oil Company (“NIOC”); the
Naftiran Intertrade Company (‘“NICO”);
any entity owned or controlled by, or
operating for or on behalf of, NIOC or
NICO; the Central Bank of Iran; or the
purchase or acquisition of U.S. bank
notes or precious metals by the
Government of Iran. This paragraph
shall not apply with respect to any
person for conducting or facilitating a
transaction that involves a natural gas
development and pipeline project
initiated prior to July 31, 2012, to bring
gas from Azerbaijan to Europe and
Turkey in furtherance of a production
sharing agreement or license awarded
by a sovereign government other than
the Government of Iran before July 31,
2012.

Note to Paragraph (c)(2) of §560.211: The
natural gas development and pipeline project
referred to in this paragraph is the project to
develop the Shah Deniz natural gas field in
Azerbaijan’s sector of the Caspian Sea and
related pipeline projects to bring the gas from
Azerbaijan to Europe and Turkey.

Note 1 to Paragraphs (a) Through (c) of
§560.211: The names of persons identified as
already blocked or designated for blocking
pursuant to Executive Order 13599 of
February 5, 2012, and Executive Order 13622
of July 30, 2012, whose property and
interests in property therefore are blocked
pursuant to this section, are published in the
Federal Register and incorporated into the
Office of Foreign Assets Control’s Specially
Designated Nationals and Blocked Persons
List (“SDN List”’) with the identifier
“[IRAN].” The SDN List is accessible through
the following page on the Office of Foreign
Control’s Web site: www.treasury.gov/sdn.
Additional information pertaining to the SDN
List can be found in Appendix A to this
chapter. See § 560.425 concerning entities
that may not be listed on the SDN List but
whose property and interests in property are
nevertheless blocked pursuant to this section.
Executive Order 13599 blocks the property
and interests in property of the Government
of Iran and Iranian financial institutions, as
defined in §560.304 and § 560.324,
respectively. The property and interests in
property of persons falling within the
definitions of the terms Government of Iran
and Iranian financial institution are blocked
pursuant to this section regardless of whether
the names of such persons are published in
the Federal Register or incorporated into the
SDN List.

* * * * *

m 4. Add new section § 560.215 to read
as follows:

§560.215 Prohibitions on foreign entities
owned or controlled by U.S. persons.

(a) Except as otherwise authorized
pursuant to this part, an entity that is
owned or controlled by a United States
person and established or maintained
outside the United States is prohibited

from knowingly engaging in any
transaction, directly or indirectly, with
the Government of Iran or any person
subject to the jurisdiction of the
Government of Iran that would be
prohibited pursuant to this part if
engaged in by a United States person or
in the United States.

Note to Paragraph (a) of § 560.215: If a
transaction is exempt from the prohibitions
of this part if engaged in by a U.S. person,
it would not be prohibited for an entity that
is owned or controlled by a United States
person and established or maintained outside
the United States (a “U.S.-owned or
-controlled foreign entity”) to engage in the
transaction to the same extent that it would
not be prohibited for the U.S. person to
engage in the transaction and provided that
the U.S.-owned or -controlled foreign entity
satisfies all the requirements of the
exemption. See also § 560.556 of this part for
a general license authorizing a U.S.-owned or
-controlled foreign entity to engage in a
transaction otherwise prohibited by §560.215
that would be authorized by a general license
set forth in or issued pursuant to this part if
engaged in by a U.S. person or in the United
States, subject to certain exclusions. Finally,
if a transaction prohibited by §560.215 is one
for which a U.S. person might apply for a
specific license—for example, the
exportation of medical devices to Iran—a
U.S.-owned or -controlled foreign entity may
apply for a specific license to engage in the
transaction.

(b) Definitions: (1) For purposes of
paragraph (a) of this section, an entity
is “owned or controlled” by a United
States person if the United States
person:

(i) Holds a 50 percent or greater equity
interest by vote or value in the entity;

(ii) Holds a majority of seats on the
board of directors of the entity; or

(ii1) Otherwise controls the actions,
policies, or personnel decisions of the
entity.

(2) For purposes of paragraph (a) of
this section, the term knowingly means
that the person engages in the
transaction with actual knowledge or
reason to know.

(3) For purposes of paragraph (a) of
this section, a person is “subject to the
jurisdiction of the Government of Iran”
if the person is organized under the
laws of Iran or any jurisdiction within
Iran, ordinarily resident in Iran, or in
Iran, or owned or controlled by any of
the foregoing.

Note to Paragraph (b) of § 560.215: See
§560.304 of this part for the definition of the
term Government of Iran.

(c) The prohibition in paragraph (a) of
this section does not apply to any
activity relating to a project:

(1) For the development of natural gas
and the construction and operation of a
pipeline to transport natural gas from
Azerbaijan to Turkey and Europe;

(2) That provides to Turkey and
countries in Europe energy security and
energy independence from the
Government of the Russian Federation
and the Government of Iran; and

(3) That was initiated before August
10, 2012, pursuant to a production-
sharing agreement, or an ancillary
agreement necessary to further a
production-sharing agreement, entered
into with, or a license granted by, the
government of a country other than Iran
before August 10, 2012.

Note to Paragraph (c) of § 560.215: The
exemption in paragraph (c) of this section
applies to the Shah Deniz natural gas field in
Azerbaijan’s sector of the Caspian Sea and
related pipeline projects to bring the gas from
Azerbaijan to Europe and Turkey.

(d) The prohibition in paragraph (a) of
this section does not apply to the
authorized intelligence activities of the
United States Government.

Note to § 560.215: A U.S. person is subject
to the civil penalties provided for in section
206(b) of the International Emergency
Economic Powers Act (“IEEPA”) (50 U.S.C.
1705(b)) if any foreign entity that it owns or
controls violates the prohibition set forth in
this section. See § 560.701(a)(3) of this part
for civil penalties.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

m 5. Amend § 560.505 by revising
paragraph (a)(2) and the Note to
§560.505 to read as follows:

§560.505 Activities and services related to
certain nonimmigrant and immigrant
categories authorized.

(a)(1) * * *

(2) U.S. persons are authorized to
export services to Iran in connection
with the filing of an individual’s
application for the non-immigrant visa
categories listed in paragraph (a)(1) of
this section.

* * * * *

Note to § 560.505: See § 560.554 of this part
for general licenses authorizing the
importation and exportation of services
related to conferences in the United States or
third countries.

m 6. Amend § 560.508 by redesignating
paragraph (b) as paragraph (c) and
adding new paragraph (b) to read as
follows:

§560.508 Telecommunications and mail
transactions authorized.
* * * * *

(b) Paragraph (a) of this section does
not authorize any transaction by an
entity owned or controlled by a United
States person and established or
maintained outside the United States
otherwise prohibited by §560.215 if the
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transaction would be prohibited by any
other part of this chapter V if engaged
in by a U.S. person or in the United
States.

* * * * *

m 7. Add new paragraph (c) to § 560.509
to read as follows:

§560.509 Certain transactions related to
patents, trademarks, and copyrights
authorized.

* * * * *

(c) This section does not authorize
any transaction by an entity owned or
controlled by a United States person
and established or maintained outside
the United States otherwise prohibited
by §560.215 if the transaction would be
prohibited by any other part of this
chapter V if engaged in by a U.S. person
or in the United States.

m 8. Add new paragraph (e) to § 560.510
to read as follows:

§560.510 Transactions related to the
resolution of disputes between the United
States or United States nationals and the
Government of Iran.

* * * * *

(e) This section does not authorize
any transaction by an entity owned or
controlled by a United States person
and established or maintained outside
the United States otherwise prohibited
by §560.215 if the transaction would be
prohibited by any other part of this
chapter V if engaged in by a U.S. person
or in the United States.

m 9. Amend § 560.522 by redesignating
the existing text as paragraph (a) and
adding new paragraph (b) to read as
follows:

§560.522 Allowable payments for
overflights of Iranian airspace.
* * * * *

(b) This section does not authorize
any transaction by an entity owned or
controlled by a United States person
and established or maintained outside
the United States otherwise prohibited
by §560.215 if the transaction would be
prohibited by any other part of this
chapter V if engaged in by a U.S. person
or in the United States.

m 10. Add new paragraph (e) to
§560.525 to read as follows:

§560.525 Provision of certain legal
services.
* * * * *

(e) This section does not authorize
any transaction by an entity owned or
controlled by a United States person
and established or maintained outside
the United States otherwise prohibited
by §560.215 if the transaction would be
prohibited by any other part of this
chapter V if engaged in by a U.S. person
or in the United States.

m 11. Add new paragraph (g) to
§560.530 to read as follows:

§560.530 Commercial sales, exportation,
and reexportation of agricultural
commodities, medicine, and medical
devices.

* * * * *

(g) Excluded transactions by U.S.-
owned or -controlled foreign entities.
Nothing in this section or in any general
license set forth in or issued pursuant to
this section authorizes any transaction
by an entity owned or controlled by a
United States person and established or
maintained outside the United States
otherwise prohibited by § 560.215 if the
transaction would be prohibited by any
other part of this chapter V if engaged
in by a U.S. person or in the United
States.

m 12. Amend §560.532 by revising
paragraphs (a)(3) and (a)(4) and adding
new paragraph (e) to read as follows:

§560.532 Payment for and financing of
exports and reexports of agricultural
commodities, medicine, and medical
devices.

(a] * * %

(3) Financing by third-country
financial institutions that are not United
States persons, entities owned or
controlled by United States persons and
established or maintained outside the
United States, Iranian financial
institutions, or the Government of Iran.
Such financing may be confirmed or
advised by U.S. financial institutions
and by financial institutions that are
entities owned or controlled by United
States persons and established or
maintained outside the United States; or

(4) Letter of credit issued by an
Iranian financial institution whose
property and interests in property are
blocked solely pursuant to this part.
Such letter of credit must be initially
advised, confirmed, or otherwise dealt
in by a third-country financial
institution that is not a United States
person, an entity owned or controlled
by a United States person and
established or maintained outside the
United States, an Iranian financial
institution, or the Government of Iran
before it is advised, confirmed, or dealt
in by a U.S. financial institution or a
financial institution that is an entity
owned or controlled by a United States
person and established or maintained
outside the United States.

* * * * *

(e) Nothing in this section authorizes
any transaction by an entity owned or
controlled by a United States person
and established or maintained outside
the United States otherwise prohibited
by § 560.215 if the transaction would be

prohibited by any other part of this
chapter V if engaged in by a U.S. person
or in the United States.

m 13. Amend §560.539 by revising
paragraphs (a)(4), (a)(5), (b)(2), and (b)(3)
and adding new paragraph (b)(4) to read
as follows:

§560.539 Official activities of certain
international organizations.

(a) L

(4) Funds transfers to or from
accounts of the international
organizations covered in this section,
provided that funds transfers to or from
Iran are not routed through an account
of an Iranian bank on the books of a U.S.
financial institution or a financial
institution that is an entity owned or
controlled by a United States person
and established or maintained outside
the United States; and

(5) The operation of accounts for
employees, contractors, and grantees
located in Iran of the international
organizations covered in this section.
Transactions conducted through these
accounts must be solely for the
employee’s, contractor’s, or grantee’s
personal use and not for any
commercial purposes in or involving
Iran. Any funds transfers to or from an
Iranian bank must be routed through a
third-country bank that is not a United
States person or an entity owned or
controlled by a United States person
and established or maintained outside
the United States.

(b) L

(2) The reexportation to Iran of any
U.S.-origin goods or technology listed
on the CCL;

(3) The exportation or reexportation
from the United States or by a U.S.
person, wherever located, to Iran of any
services not necessary and ordinarily
incident to the official business in Iran.
Such transactions require separate
authorization from OFAC; or

(4) Any transaction by an entity
owned or controlled by a United States
person and established or maintained
outside the United States otherwise
prohibited by § 560.215 if the
transaction would be prohibited by any
other part of this chapter V if engaged
in by a U.S. person or in the United
States.

* * * * *

m 14. Add new paragraph (d) to
§560.553 to read as follows:

§560.553 Payments from funds originating
outside the United States authorized.
* * * * *

(d) Nothing in this section authorizes
any transaction by an entity owned or
controlled by a United States person
and established or maintained outside
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the United States otherwise prohibited
by §560.215 if the transaction would be
prohibited by any other part of this
chapter V if engaged in by a U.S. person
or in the United States.

* * * * *

m 15. Add new § 560.555 to read as
follows:

§560.555 Winding-down of transactions
prohibited by § 560.215.

(a) Except as set forth in paragraphs
(b) and (c) of this section, all
transactions ordinarily incident and
necessary to the winding-down of
transactions prohibited by § 560.215 are
authorized from October 9, 2012,
through March 8, 2013, provided that
those ordinarily incident and necessary
transactions do not involve a U.S.
person or occur in the United States.

(b) Nothing in this section authorizes
any transactions prohibited by
§560.205.

(c) Transactions involving Iranian
financial institutions are authorized
pursuant to paragraph (a) of this section
only if the property and interests in
property of the Iranian financial
institution are blocked solely pursuant
to this part.

m 16. Add new § 560.556 to read as
follows:

§560.556 Foreign entities owned or
controlled by U.S. persons authorized to
engage in transactions that are authorized
by general license if engaged in by a U.S.
person or in the United States.

(a) Except as set forth in paragraph (b)
of this section, an entity owned or
controlled by a United States person
and established or maintained outside
the United States (a “U.S.-owned or
-controlled foreign entity”’) is authorized
to engage in a transaction otherwise
prohibited by §560.215 that would be
authorized by a general license set forth
in or issued pursuant to this part if
engaged in by a U.S. person or in the
United States, provided the U.S.-owned
or -controlled foreign entity is
authorized to engage in the transaction
only to the same extent as the U.S.
person is authorized to engage in the
transaction and subject to all the
conditions and requirements set forth in
the general license for the U.S. person.

(b) This section does not authorize
any transaction by a U.S.-owned or
-controlled foreign entity otherwise
prohibited by § 560.215 if the
transaction would be prohibited by any
other part of this chapter V if engaged
in by a U.S. person or in the United
States.

Subpart G—Civil Penalties

m 17. Amend § 560.701 by adding new
paragraph (a)(3) to read as follows:

§560.701 Penalties.

(a] * * %

(3) As set forth in section 218 of the
Iran Threat Reduction and Syria Human
Rights Act of 2012 (Pub. L. 112—158), a
civil penalty not to exceed the amount
set forth in section 206 of IEEPA may be
imposed on a United States person if an
entity owned or controlled by the
United States person and established or
maintained outside the United States
violates, attempts to violate, conspires
to violate, or causes a violation of the
prohibition set forth in § 560.215 or of
any order, regulation, or license set forth
in or issued pursuant to this part
concerning such prohibition. The
penalties set forth in this paragraph
shall not apply with respect to a
transaction described in §560.215 by an
entity owned or controlled by the
United States person and established or
maintained outside the United States if
the United States person divests or
terminates its business with the entity
not later than February 6, 2013, such
that the U.S. person no longer owns or
controls the entity, as defined in
§560.215(b)(1).

* * * * *

Dated: December 14, 2012.
Adam J. Szubin,
Director, Office of Foreign Assets Control.
[FR Doc. 2012-30680 Filed 12-21-12; 4:15 pm]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012—-1044]
RIN 1625-AA11

Regulated Navigation Area; Upper

Mississippi River MM 0.0 to MM 185.0;
Cairo, IL to St. Louis, MO

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary regulated
navigation area (RNA) for all waters of
the Upper Mississippi River between
miles 0.0 and 185.0. This RNA is
needed to protect persons, property, and
infrastructure from potential damage
and safety hazards associated with
extreme low water conditions on the
Upper Mississippi River. Any deviation

from the conditions and requirements
put into place are prohibited unless
specifically authorized by the cognizant
Captain of the Port (COTP) (COTP Ohio
Valley for MM 0.0 to MM 109.9 or COTP
Upper Mississippi River for MM 109.9
to MM 185.0) or their designated
representatives.

DATES: This rule is effective in the CFR
on December 26, 2012 and effective
with actual notice for purposes of
enforcement on December 1, 2012, until
March 31, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-1044]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Dan McQuate, U.S. Coast
Guard; telephone 270-442-1621, email
daniel.j.mcquate@uscg.mil or CWO
Scott Coder, U.S. Coast Guard;
telephone 314-269-2575, email
justin.s.coder@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

AIS Automatic Identification System

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

MM Mile Marker

M/V  Motor Vessel

NPRM Notice of Proposed Rulemaking

RIAC River Industry Action Committee

RNA Regulated Navigation Area

UMR Upper Mississippi River

USACE United States Army Corps of
Engineers

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
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“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. The Coast
Guard has tracked low water conditions
throughout the Western Rivers during
the summer and fall of 2012.
Throughout this time, it has not been
possible to accurately predict the extent
to which rivers may be affected due to
uncertainties with local weather,
specifically rainfall amounts. On
November 20, 2012 the United States
Army Corps of Engineers (USACE) and
Coast Guard hosted a joint meeting with
the River Industry Action Committee
(RIAC), the industry committee for the
Upper Mississippi River (UMR), in St.
Louis, MO. During this meeting the
USACE noted that approximately two-
thirds of the continental United States
continues to be affected by an ongoing
and persistent drought. As a result of
the drought and the normal annual
reduced flows per the operational plan
for the Missouri River, they predicted
extreme low water conditions in the
UMR beginning in early December 2012.
Therefore, various control measures or
directions to vessels operating on the
UMR are immediately needed to address
safe navigation concerns brought on by
the extreme low water conditions. Due
to the timing of the actual notice of
definitive low water conditions, there is
not enough time to complete the NPRM
process before the onset of extreme low
water conditions that will expose
persons and property to safety hazards,
contrary to the public interest.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Providing 30 days notice and delaying
the RNA'’s effective date would be
contrary to public interest because
immediate action is needed to protect
persons, property and infrastructure
from the potential damage and safety
hazards associated with low water
conditions on the UMR.

B. Basis and Purpose

The legal basis and authorities for this
rule are found in 33 U.S.C. 1231, 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04-6, and 160.5; Pub. L. 107-295, 116
Stat. 2064; and Department of
Homeland Security Delegation No.
0170.1, which collectively authorize the
Coast Guard to establish and define
RNAs.

The purpose of this RNA is to address
safe navigation concerns for persons and

vessels while extreme low water
conditions exist on the UMR from mile
0.0 to mile 185.0. The extreme low
water conditions pose significant safety
hazards to vessels and mariners
operating on the UMR. For this reason,
the Coast Guard is establishing this RNA
to implement various waterway
operational controls that vessels will
have to follow while operating on the
UMR.

C. Discussion of the Temporary Final
Rule

The Coast Guard is establishing a
temporary RNA for all vessel traffic on
the UMR between mile 0.0 and 185.0,
extending the entire width of the river.
Within this RNA various restrictions
and requirements may be put into effect
based on actual or projected channel
widths and depths. These restrictions
and requirements will be the minimum
necessary for the protection of persons,
property and infrastructure from the
potential damage and safety hazards
associated the extreme low water and
may include, but are not limited to,
limitations on tow size, tow
configuration, vessel/barge draft, assist
vessels, speed, under keel clearance,
vessel traffic reporting, hours of transit,
one way traffic, and use of Automatic
Identification System (AIS) if fitted
onboard a vessel. Enforcement times
and specific restrictions and
requirements for the entire regulated
navigation area, or specific areas within
the regulated navigation area, will be
announced via Broadcast Notice to
Mariners (BNM), through outreach with
RIAC,the Local Notice to Mariners, and
through other public notice.

Any deviation from the requirements
put into place are prohibited unless
specifically authorized by the COTP
Ohio Valley, COTP Upper Mississippi
River, or a designated representative.
Deviations for the specific restrictions
and regulations will be considered and
reviewed on a case-by-case basis. The
COTP Ohio Valley may be contacted by
telephone at 1-800-253-7465. The
COTP Upper Mississippi River may be
contacted by telephone at 314-269—
2332. All COTPs can be reached by
VHF-FM channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This rule establishes a
temporary RNA for vessels on all waters
of the UMR from mile 0.0 to mile 185.0.
Notifications of enforcement times of
control measures and requirements put
into effect for the entire RNA, or specific
areas within the RNA, will be
communicated to the marine
community via BNM, through outreach
with RIAC, Local Notice to mariners,
and through other public notice. The
impacts on navigation will be limited to
addressing the safety of mariners and
vessels associated with hazards due to
river conditions during low water.
Operational controls under this RNA
will be the minimum necessary to
protect mariners, vessels, the public,
and the environment from risks due to
extreme low water conditions.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the UMR,
from December 1, 2012 to March 31,
2013. This RNA will not have a
significant economic impact on a
substantial number of small entities
because traffic in this area is limited
almost entirely to recreational vessels
and commercial towing vessels, and this
rule allows vessels to pass through the
area, subject to certain restrictions.
Notifications to the marine community
will be made through BNM,
communications with RIAC, and other
public notice. Notices of changes to the
RNA and effective times will also be
made. Deviation from the restrictions
may be requested from the COTP or
designated representative and will be
considered on a case-by-case basis.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
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understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “FOR FURTHER
INFORMATION CONTACT” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,

we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded from further review under

paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist and a
categorical exclusion determination will
be made available as indicated under
the ADDRESSES section.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add new temporary § 165.T08—
1044 to read as follows:

§165.T08—-1044 Regulated Navigation
Area; Upper Mississippi River between mile
0.0 and 185.0, Cairo, IL to St. Louis, MO.

(a) Location. The following area is a
regulated navigation area (RNA): all
waters of the Upper Mississippi River
between mile 0.0 and 185.0, Cairo,
Illinois, to St. Louis, Missouri,
extending the entire width of the river.

(b) Effective dates. This RNA is
effective and enforceable with actual
notice from December 1, 2012 through
March 31, 2013.

(c) Regulations. (1) Within their
respective portions of the RNA, the
Captains of the Port (COTP) Ohio Valley
and Upper Mississippi River may
prescribe, for all or specific portions of
the RNA, periods of enforcement and
minimum operational requirements
necessary to preserve safe navigation on
the Upper Mississippi River despite
extreme low water conditions,
including, but not limited to, the
required use of assist vessels, vessel
traffic reporting, and Automatic
Information Systems when fitted
onboard a vessel; and restrictions on the
following:

(i) tow size;

(ii) tow configuration;

(iii) vessel/barge draft;

(iv) speed;

(v) under Keel Clearance;

(vi) hours of transit; and

(vii) one way traffic.

(2) All persons and vessels must
comply with any requirement
prescribed under paragraph (c)(1) of this
section.



Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

75853

(3) Persons or vessels may request an
exception from any requirement
prescribed under paragraph (c)(1) of this
section from the cognizant COTP or
their designated representative who may
be a commissioned, warrant, or petty
officer of the Coast Guard or a military
or civilian member of the U.S. Army
Corps of Engineers. The COTP Ohio
Valley may be contacted by telephone at
1-800-253-7465. The COTP Upper
Mississippi River may be contacted by
telephone at 314-269-2332. Both may
also be contacted on VHF-FM channel
16.

(d) Enforcement. The COTP Ohio
Valley and COTP Upper Mississippi
River will notify the public of the
specific requirements prescribed under
paragraph (c)(1) of this section and of
the times when those requirements will
be enforced or when enforcement will
be suspended, using means designed to
ensure maximum effectual notice
including, but not limited to, broadcast
notices to mariners (BNM) and
communications through the River
Industry Action Committee.

Dated: December 14, 2012.
R.A. Nash,

Rear Admiral, U.S. Coast Guard Eighth
District Commander.

[FR Doc. 2012-30983 Filed 12-21-12; 4:15 pm]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2012-0956]
RIN 1625-AA00

Safety Zone; Bone Island Triathlon,
Atlantic Ocean; Key West, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of the Atlantic Ocean in Key
West, Florida, during the Bone Island
Triathlon on Saturday, January 12, 2013.
The safety zone is necessary to provide
for the safety of life on navigable waters
during the event. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Key West or

a designated representative.

DATES: This rule is effective from 7:00
a.m. until 12:00 p.m. on January 12,
2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0956]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Marine Science
Technician First Class William G.
Winegar, Sector Key West Prevention
Department, Coast Guard; telephone
(305) 292-8809, email
William.G.Winegar@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information about the event until
November 27, 2012. As a result, the
Coast Guard did not have sufficient time
to publish an NPRM and to receive
public comments prior to the event. Any
delay in the effective date of this rule
would be contrary to the public interest
because immediate action is needed to
minimize potential danger to the race
participants, participant vessels,
spectators, and the general public.

For the same reason discussed above,
under 5 U.S.C. 553(d)(3) the Coast
Guard finds that good cause exists for
making this rule effective less than 30

days after publication in the Federal
Register.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Public Law 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

The purpose of the rule is to protect
race participants, participant vessels,
spectators, and the general public from
the hazards associated with the event.

C. Discussion of the Final Rule

On January 12, 2013, Questor
Multisport, LLC is hosting the Bone
Island Triathlon. The event will be held
on the waters of the Atlantic Ocean
located south of Key West, Florida.
Approximately 1000 swimmers will be
participating in the race. It is
anticipated that at least 10 spectator
vessels will be present during the races.

The safety zone encompasses certain
waters of the Atlantic Ocean located
south of Key West, Florida. The safety
zone will be enforced from 7 a.m. until
12 p.m. on January 12, 2013. All persons
and vessels, except those participating
in the event, are prohibited from
entering, transiting, anchoring, or
remaining in the safety zone area.

Persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the race
area by contacting the Captain of the
Port Key West by telephone at 305-292—
8727, or a designated representative via
VHF radio on channel 16. If
authorization to enter, transit through,
anchor in, or remain within the race
area is granted by the Captain of the Port
Key West or a designated representative,
all persons and vessels receiving such
authorization must comply with the
instructions of the Captain of the Port
Key West or a designated representative.
The Coast Guard will provide notice of
the regulated area by Local Notice to
Mariners, Broadcast Notice to Mariners,
and on-scene designated
representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
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Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this rule is
not significant for the following reasons:
(1) The safety zone will only be
enforced for five hours; (2) vessel traffic
in the area is expected to be minimal
during the enforcement period; (3)
although persons and vessels will not be
able to enter, transit through, anchor in,
or remain within the safety zone
without authorization from the Captain
of the Port Key West or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (4) persons and
vessels may still enter, transit through,
anchor in, or remain within the safety
zone if authorized by the Captain of the
Port Key West or a designated
representative; and (5) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Atlantic Ocean
encompassed within the safety zone
from 7:00 a.m. until 12:00 p.m. on
January 12, 2013. For the reasons
discussed in the Regulatory Planning
and Review section above, this rule will
not have a significant economic impact
on a substantial number of small
entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or

more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
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environment. This rule is categorically
excluded, under Figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone that will be enforced for a total of
five hours. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary § 165.T07—0956 to
read as follows:

§165.T07-0956 Safety Zone; Bone Island
Triathlon, Atlantic Ocean, Key West, FL.

(a) Regulated Area. All waters of the
Atlantic Ocean located south of Key
West encompassed within a line
connecting the following points are
designated a safety zone: Starting at
Point 1 in position 24°32°49” N,
81°47°21” W; thence south to Point 2 in
position 24°32’33” N, 81°47°05” W;
thence northeast to Point 3 in position
24°32’56” N, 81°45’40” W; thence north
to Point 4 in position 24°33'09” N,
81°45’40” W; thence southwest
following the shoreline back to origin.
All coordinates are North American
Datum.

(b) Definition. The term “designated
representative”” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Key West in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels, except those participating in the
event, are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Key West or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or

remain within the regulated area may
contact the Captain of the Port Key West
by telephone at (305) 292—-8727, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
anchor in, or remain within the
regulated area is granted by the Captain
of the Port Key West or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Key West or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene representatives.

(d) Effective Date. This rule is
effective from 7:00 a.m. until 12:00 p.m.
on January 12, 2013.

Dated: December 6, 2012.
A.S. Young Sr.,

Captain, U.S. Coast Guard, Captain of the
Port Key West.

[FR Doc. 2012—-30913 Filed 12—21-12; 8:45 am)]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0900; FRL-9373-2]
Spirotetramat; Pesticide Tolerance for
Emergency Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
spirotetramat in or on watercress. This
action is in response to EPA’s granting
of an emergency exemption under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on watercress. This
regulation establishes a maximum
permissible level for residues of
spirotetramat in or on watercress. The
time-limited tolerance expires on
December 31, 2015.

DATES: This regulation is effective
December 26, 2012. Objections and
requests for hearings must be received
on or before February 25, 2013, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0900, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs

Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Keri
Grinstead, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8373; email address:
grinstead.keri@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://ecfr.
gpoaccess.gov/cgi/t/text/text-idx?&c=
ecfrétpl=/ecfrbrowse/Title40/40tab
02.tpl.

C. How can I file an objection or hearing
request?

Under section 408(g) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
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identify docket ID number EPA-HQ-
OPP-2012-0900 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 25, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0900, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

¢ Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://www.
epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with FFDCA sections 408(e)
and 408(1)(6), 21 U.S.C. 346a(e) and
346a(1)(6), is establishing a time-limited
tolerance for residues of spirotetramat,
including its metabolites and
degradates, in or on watercress at 1.5
parts per million (ppm). This time-
limited tolerance expires on December
31, 2015.

Section 408(1)(6) of FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under FIFRA section 18. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on FIFRA section 18 related

time-limited tolerances to set binding
precedents for the application of FFDCA
section 408 and the safety standard to
other tolerances and exemptions.
Section 408(e) of FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

ITI. Emergency Exemption for
Spirotetramat on Watercress and
FFDCA Tolerances

This is the first Section 18 request
received for the use of spirotetramat on
watercress. Florida and Tennessee are
experiencing high pest pressure from
melon/cotton aphids in the watercress
industry. Aphids infest watercress fields
from surrounding areas, and attack the
apical stem tips of plants. Watercress
plants respond with reduced vigor
(growth rate) and yields per acre (bunch
number) are subsequently reduced. Due
to lack of effective alternative
insecticides, increasing resistance to the
historically effective insecticide
imidacloprid, and marketable yield
losses, the Agency has determined the
situation is non-routine and urgent and
likely to result in significant economic
losses. After having reviewed the
submission, EPA determined that an
emergency condition exists for these
States, and that the criteria for approval

of an emergency exemption are met.
EPA has authorized a specific
exemption under FIFRA section 18 for
the use of spirotetramat on watercress
for control of melon/cotton aphids in
Florida and Tennessee.

As part of its evaluation of the
emergency exemption application, EPA
assessed the potential risks presented by
residues of spirotetramat in or on
watercress. In doing so, EPA considered
the safety standard in FFDCA section
408(b)(2), and EPA decided that the
necessary tolerance under FFDCA
section 408(1)(6) would be consistent
with the safety standard and with
FIFRA section 18. Consistent with the
need to move quickly on the emergency
exemption in order to address an urgent
non-routine situation, and to ensure that
the resulting food is safe and lawful,
EPA is issuing this tolerance without
notice and opportunity for public
comment as provided in FFDCA section
408(1)(6). Although these time-limited
tolerances expire on December 31, 2015,
under FFDCA section 408(1)(5), residues
of the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on watercress after that
date will not be unlawful, provided the
pesticide was applied in a manner that
was lawful under FIFRA, and the
residues do not exceed a level that was
authorized by these time-limited
tolerances at the time of that
application. EPA will take action to
revoke these time-limited tolerances
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because these time-limited tolerances
are being approved under emergency
conditions, EPA has not made any
decisions about whether spirotetramat
meets FIFRA’s registration requirements
for use on watercress or whether
permanent tolerances for this use would
be appropriate. Under these
circumstances, EPA does not believe
that this time-limited tolerance decision
serves as a basis for registration of
spirotetramat by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance by itself serve as the
authority for persons in any State, other
than Florida and Tennessee, to use this
pesticide on the applicable crops under
FIFRA section 18 absent the issuance of
an emergency exemption applicable
within that State. For additional
information regarding the emergency
exemption for spirotetramat, contact the
Agency’s Registration Division at the
address provided under FOR FURTHER
INFORMATION CONTACT.
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IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.* * *”

Consistent with the factors specified
in FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure expected as a result
of the emergency exemption requests
and the time-limited tolerance for
residues of spirotetramat, including its
metabolites and degradates, in or on
watercress at 1.5 ppm. EPA’s assessment
of exposures and risks associated with
establishing a time-limited tolerance
follows.

A. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern (LOC) to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin

of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm. A summary of the
toxicological endpoints for
spirotetramat used for human risk
assessment is discussed in Unit III.B. of
the final rule published in the Federal
Register of May 18, 2011 (76 FR 28675)
(FRL-8865-8).

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to spirotetramat, EPA
considered exposure under the time-
limited tolerance established by this
action as well as all existing
spirotetramat tolerances in § 180.641.
EPA assessed dietary exposures from
spirotetramat in food as follows:

i. Acute and chronic exposure. Such
effects were identified for spirotetramat.
In estimating acute and chronic dietary
exposure, EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA used
tolerance-level residues and 100 percent
crop treated (PCT) for all commodities.
Empirical processing factors were used
for apple, orange, grape and tomato
juice, applesauce, and dried apples, and
Dietary Exposure Evaluation Model
(DEEM (Ver. 7.81)) default processing
factors were used for the remaining
processed commodities (where
provided).

ii. Cancer. Based on the data
summarized in Unit IV.A., EPA has
concluded that spirotetramat does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iii. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for spirotetramat. Tolerance level
residues and 100 PCT were assumed for
all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for spirotetramat in drinking water.
These simulation models take into

account data on the physical, chemical,
and fate/transport characteristics of
spirotetramat. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Tier 1 Rice Model and
Screening Concentration in Ground
Water (SCI-GROW) models, the
estimated drinking water concentrations
(EDWGCs) of total toxic residues (TTR) of
spirotetramat, spirotetramat-enol, and
spirotetramat-ketohydroxy for acute and
chronic exposures are estimated to be
158 parts per billion (ppb) for surface
water and 3.96 x 10 ~4 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute and chronic dietary risk
assessment, the water concentration
value of 158 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). There are
currently no registered or proposed
residential uses for spirotetramat;
therefore a residential exposure
assessment was not conducted.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found spirotetramat to
share a common mechanism of toxicity
with any other substances, and
spirotetramat does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that spirotetramat does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

C. Safety Factor for Infants and Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
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safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of

a different factor.

2. Prenatal and postnatal sensitivity.
Based on the results of developmental
toxicity studies in rats and rabbits and
two reproduction studies in rats with
spirotetramat, there was no evidence of
increased susceptibility of offspring
following prenatal or postnatal
exposure.

3. Conclusion. EPA has determined
that reliable data show that the safety of
infants and children would be
adequately protected if the Food Quality
Protection Act (Pub. L. 104-170) Safety
Factor (FQPA SF) were reduced to 1X.
That decision is based on the following
findings:

i. The toxicity database for
spirotetramat is complete, except for a
subchronic neurotoxicity study which is
now required as part of the revisions to
40 CFR part 158. However, the existing
toxicological database indicates that
spirotetramat is not a neurotoxic
chemical in mammals. In addition,
acute, subchronic and developmental
neurotoxicity studies available for
structurally-related compounds
(spirodiclofen and spiromesifen) do not
show evidence of neurotoxicity in
adults or young.

ii. There is no indication that
spirotetramat is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
spirotetramat results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats, in both the 1- and 2-
generation reproduction studies.

iv. There are no residual uncertainties
identified in the exposure databases that
will result in underestimation of
exposure. The dietary food exposure
assessments were performed based on
100 PCT and tolerance-level residues.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to spirotetramat in drinking water.
These assessments will not

underestimate the exposure and risks
posed by spirotetramat.

D. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
spirotetramat will occupy 10% of the
aPAD for children ages 1-2 years old,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to spirotetramat
from food and water will utilize 83% of
the cPAD for children ages 1-2 years
old, the population group receiving the
greatest exposure. There are no
residential uses for spirotetramat.

3. Short-term and Intermediate-term
risk. Short- and intermediate-term
aggregate exposure takes into account
short-term and intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). A
short-term and intermediate-term
adverse effect was identified; however,
spirotetramat is not registered for any
use patterns that would result in short-
term or intermediate-term residential
exposure. Short-term and intermediate-
term risk is assessed based on short-
term or intermediate-term residential
exposure plus chronic dietary exposure.
Because there is no short-term or
intermediate-term residential exposure
and, chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess short-term risk), no further
assessment of short-term or
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating short-term
and intermediate-term risk for
spirotetramat.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,

spirotetramat is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children,
from aggregate exposure to spirotetramat
residues.

V. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology,
high-performance liquid
chromatography with tandem
spectrometry (HPLC-MS/MS), is
available to enforce the tolerance
expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established a MRL for spirotetramat.

VI. Conclusion

Therefore, time-limited tolerances are
established for residues of spirotetramat,
including its metabolites and
degradates, in or on watercress at 1.5
ppm. This tolerance expires on
December 31, 2015.

VII. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA sections 408(e) and
408(1)(6). The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
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October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established in accordance with
FFDCA sections 408(e) and 408(1)(6),
such as the tolerances in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 12, 2012.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.641, add alphabetically the
following new entry to the table in
paragraph (b).

§180.641 Spirotetramat; tolerances for
residues.

* * * * *
(b) * * *

. Parts per Expiration
Commodity million date
Watercress .... 1.5 12/31/15

* * * * *

[FR Doc. 2012-30854 Filed 12-21-12; 4:15 pm]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0750; FRL-9373-5]
Pyraflufen-Ethyl; Extension of Time-
Limited Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends
already established time-limited
tolerances for residues of pyraflufen-
ethyl in or on cattle, meat byproducts;
goat, meat byproducts; horse, meat

byproducts; sheep, meat byproducts;
and milk. Nichino America, Inc.
requested the tolerance extensions
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
December 26, 2012. Objections and
requests for hearings must be received
on or before February 25, 2013, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0750, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Kathryn Montague, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001; telephone
number: (703) 305—1243; email address:
montague.kathryn@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
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through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/
textidx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl. To access the
OCSPP test guidelines referenced in this
document electronically, please go to
http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0750 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 25, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0750, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance Extension

In the Federal Register of September
28, 2012 (77 FR 59576) (FRL-9363-8),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 2F8075 by
Nichino America, Inc., 4550 New
Linden Hill Road, Suite 501,
Wilmington, DE 19808. The petition
requested that 40 CFR 180.585 be
amended by extending the expiration
date for temporary tolerances for
residues of the herbicide, pyraflufen-
ethyl, pyraflufen-ethyl, ethyl 2-chloro-5-
(4-chloro-5-difluoromethoxy-1-methyl-
1H-pyrazol-3-yl)-4-
fluorophenoxyacetate and its acid
metabolite, E-1, 2-chloro-5-(4-chloro-5-
difluoromethoxy-1-methyl-1H-pyrazol-
3-yl)-4-fluorophenoxyacetic acid, in or
on: Cattle, meat byproducts; goat, meat
byproducts; horse, meat byproducts;
sheep, meat byproducts; and milk until
December 31, 2016. That document
referenced a summary of the petition
prepared by Nichino America, Inc., the
registrant, which is available to the
public in the docket, http://
www.regulations.gov. Comments were
received on the notice of filing. EPA’s
response to those comments is
discussed in Unit IV.C. These tolerances
expire on December 31, 2016.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.* * *”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in

support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for pyraflufen-ethyl
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with pyraflufen-ethyl
follows.

In 2008, the EPA assessed the use of
pyraflufen-ethyl on pasture and
rangeland grasses. The existing cattle
feeding study conducted at the 5X dose
was sufficient to establish tolerances for
cattle, goat, horse, and sheep meat
byproducts and milk; however, since
the OPPTS 860.1480 guidelines require
that the cattle feeding study be
conducted at a 10X dose, the Agency set
time-limited tolerances (Federal
Register of September 5, 2008 (73 FR
51739) until a new feeding study at the
10X dose could be submitted for
permanent tolerances to be established.

In the most recent pyraflufen-ethyl
tolerance rulemaking, 76 FR 31479 (June
1, 2011) EPA assessed risk of aggregate
exposure to pyraflufen-ethyl assuming
that exposure occurred in animal meat
byproducts and milk at the levels of the
established time-limited tolerances. In
that action, EPA determined that
aggregate risk from exposure was safe.
The dietary exposure estimates assumed
100 percent crop treated, so EPA is
confident that aggregate dietary
exposure is not underestimated and
concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children, from aggregate exposure to
pyraflufen-ethyl residues. This action to
extend time-limited tolerances for
animal meat byproducts and milk relies
on the assessments supporting the June
1, 2011 rulemaking. These assessments
are posted to docket ID, EPA-HQ-OPP-
2010-0426 at http://
www.regulations.gov.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(Gas Chromatography with Mass
Spectrometry (GC/MS)) is available to
enforce the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever


http://www.ecfr.gov/cgi-bin/textidx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
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http://www.ecfr.gov/cgi-bin/textidx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.epa.gov/dockets/contacts.htm
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possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established a MRL for pyraflufen-ethyl.

C. Response to Comments

EPA received one comment to the
Notice of Filing that made a general
objection to establishing and/or
extending tolerances for pesticides. The
Agency recognizes that some
individuals believe that certain
pesticide chemicals should not be
permitted in our food. However, the
existing legal framework provided by
section 408 of the Federal Food, Drug
and Cosmetic Act (FFDCA) states that
tolerances may be set when persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
that statute. When new or amended
tolerances are requested for residues of
a pesticide in food or feed, the Agency,
as is required by section 408 of the
FFDCA, estimates the risk of the
potential exposure to these residues.
The Agency has concluded after this
assessment, that there is a reasonable
certainty that no harm will result from
aggregate human exposure to
pyraflufen-ethyl and that, accordingly,
the pyraflufen-ethyl temporary
tolerances for cattle, goat, horse and
sheep meat byproducts, and milk are
“safe”” and can be extended.

V. Conclusion

Therefore, time-limited tolerances are
extended to December 31, 2016 for
residues of pyraflufen-ethyl, pyraflufen-
ethyl, ethyl 2-chloro-5-(4-chloro-5-
difluoromethoxy-1-methyl-1H-pyrazol-
3-yl)-4-fluorophenoxyacetate and its
acid metabolite, E-1, 2-chloro-5-(4-
chloro-5-difluoromethoxy-1-methyl-1H-
pyrazol-3-yl)-4-fluorophenoxyacetic
acid, in or on: Cattle, meat byproducts;
goat, meat byproducts; horse, meat
byproducts; sheep, meat byproducts;
and milk. A time limitation has been
imposed until a cattle feeding study at

the 10X dose is found acceptable to
support permanent tolerances.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994). Since tolerances and exemptions
that are established on the basis of a
petition under FFDCA section 408(d),
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable

duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 17, 2012.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.585, revise the following
entries in the table in paragraph (a) to
read as follows:

§180.585 Pyraflufen-ethyl; tolerances for
residues.

(a) * x %
Expiration/
Commodity Pﬁ{itlﬁ Do Revocation
date

Cattle, meat by-

products ......... 0.02 12/31/16
Goat, meat by-

products ......... 0.02 12/31/16
Horse, meat by-

products ......... 0.02 12/31/16
MilK oo 0.02 12/31/16
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BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R04-OAR-2012-0327; FRL-9763-8]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; South Carolina;
Redesignation of the Charlotte-
Gastonia-Rock Hill, North Carolina-
South Carolina 1997 8-Hour Ozone
Moderate Nonattainment Area to
Attainment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a request submitted on June 1,
2011, from the State of South Carolina,
through the South Carolina Department
of Health and Environmental Control
(SC DHECQ), to redesignate the portion of
York County, South Carolina that is
within the bi-state Charlotte-Gastonia-
Rock Hill, North Carolina-South
Carolina ozone nonattainment area
(hereafter referred to as the “‘bi-state
Charlotte Area,” or “Area”) to
attainment for the 1997 8-hour ozone
National Ambient Air Quality Standards
(NAAQS). The bi-state Charlotte Area
consists of Cabarrus, Gaston, Lincoln,
Mecklenburg, Rowan, Union and a
portion of Iredell County (Davidson and
Coddle Creek Townships) in North
Carolina; and a portion of York County
in South Carolina, including the
Catawba Indian Nation reservation
lands (hereafter referred to as “the York
County Area”). EPA’s approval of the
redesignation request is based on the
determination that South Carolina has
met the criteria for redesignation to
attainment set forth in the Clean Air Act
(CAA or Act). Additionally, EPA is
approving a revision to the South
Carolina State Implementation Plan
(SIP) to include the 1997 8-hour ozone
maintenance plan for the York County
Area that contains the new 2013 and
2022 motor vehicle emission budgets

proposed rulemaking.

DATES: Effective Date: This rule will be
effective on December 26, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~-
2012-0327. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Jane
Spann or Sara Waterson of the
Regulatory Development Section, in the
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Ms.
Spann may be reached by phone at (404)
562—9029, or via electronic mail at
spann.jane@epa.gov. Ms. Waterson may
be reached by phone at (404) 562-9061,
or via electronic mail at
waterson.sara@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for the actions?
II. What are the actions EPA is taking?

III. Why is EPA taking these actions?

IV. What are the effects of these actions?
V. Final Action

VI. Statutory and Executive Order Reviews

Area. In an action published on
November 15, 2012 (77 FR 68087), EPA
proposed approval of South Carolina’s
plan for maintaining the 1997 8-hour
ozone NAAQS and the NOx and VOC
MVEBs for the York County Area as
contained in the maintenance plan. At
that time, EPA also proposed to approve
the redesignation of the York County
Area to attainment.? Additional
background for today’s action is set
forth in EPA’s November 15, 2012,
proposal.

The MVEBs, specified in kilograms
per day (kg/day), included in the
maintenance plan are as follows:

TABLE 1—YORK COUNTY PORTION OF
THE BI-STATE CHARLOTTE AREA
NOx AND VOC MVEB

[kg/day]
2013 2022
NOx Emissions:
Base Emissions ........ 7,924 4,011
Safety Margin Allo-
cated to MVEB ...... 3,348 7,357
NOx Conformity
MVEB ................. 11,272 11,368
VOC Emissions:
Base Emissions ........ 2,846 1,939
Safety Margin Allo-
cated to MVEB ...... 853 1,297
VOC Conformity
MVEB ................. 3,699 3,236

In its November 15, 2012, proposed
action, EPA noted that the adequacy
public comment period on these MVEBs
(as contained in South Carolina’s
submittal) began on October 28, 2011,
and closed on November 28, 2011. No
comments were received during the
public comment period.

As stated in the November 15, 2012,
proposal, this redesignation addresses
the York County Area’s status solely
with respect to the 1997 8-hour ozone
NAAQS, for which designations were
finalized on April 30, 2004. See 69 FR
23857. Effective July 20, 2012, EPA
designated a portion of York County

10n March 7, 2012, at 77 FR 13493, EPA
determined that the bi-state Charlotte Area attained
the 1997 8-hour ozone NAAQS by its applicable
attainment date of June 15, 2011, and that the Area
was continuing to attain the ozone standard with
monitoring data that was currently available.
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(excluding the Catawba Indian Nation
reservation lands) as nonattainment for
the 2008 8-hour ozone NAAQS. This
rulemaking does not address
requirements for the portion of York
County that was designated
nonattainment for the 2008 8-hour
ozone NAAQS. Requirements for the
portion of York County that was
designated nonattainment for the 2008

8-hour ozone NAAQS will be addressed
in the future.

EPA reviewed ozone monitoring data
from ambient ozone monitoring stations
in the bi-state Charlotte Area from
2009-2011. These data have been
quality-assured and are recorded in Air
Quality System (AQS). The 3-year
average of the annual fourth highest
daily maximum 8-hour average (i.e.,

design values) for 2008-2010 and 2009-
2011 are summarized in Table 2. The
design values demonstrate that the bi-
state Charlotte Area continues to meet
the 1997 8-hour ozone NAAQS. EPA has
also reviewed preliminary monitoring
data for 2012, which indicate that the
bi-state Charlotte Area continues to
attain the 1997 8-hour ozone NAAQS.

TABLE 2—DESIGN VALUE CONCENTRATIONS FOR THE BI-STATE CHARLOTTE AREA FOR THE 1997 8-HOUR OZONE

NAAQS

[Parts per million]

Annual mean concentrations 3-Year design values
Location County Monitor ID
2008 2009 2010 2011 2008-2010 | 2009-2011
Lincoln County Replacing | Lincoln .............. 37-109-0004 0.079 0.065 0.072 0.077 0.072 0.071
Iron Station.
Garinger High School ..... Mecklenburg ..... 37-119-0041 0.085 0.069 0.082 0.088 0.078 0.079
Westinghouse Blvd ......... Mecklenburg ..... 37-119-1005 0.073 0.068 0.078 0.082 0.073 0.076
29 N at Mecklenburg Cab | Mecklenburg ..... 37-119-1009 0.093 0.071 0.082 0.083 0.082 0.078
Co..
Rockwell .......cccocvvvvrnennne 37-159-0021 0.084 0.071 0.077 0.077 0.077 0.075
Enochville School ............ 37-159-0022 0.082 0.073 0.078 0.078 0.077 0.076
Monroe Middle School .... 37-179-0003 0.08 0.067 0.071 0.073 0.072 0.070

II. What are the actions EPA is taking?

In today’s rulemaking, EPA is
approving: (1) South Carolina’s 1997
8-hour ozone maintenance plan (such
approval being one of the CAA criteria
for redesignation to attainment status)
for the York County Area, including
MVEBSs; and, (2) South Carolina’s
redesignation request to change the legal
designation of the portion of York
County in the bi-state Charlotte
nonattainment area from nonattainment
to attainment for the 1997 8-hour ozone
NAAQS. The maintenance plan is
designed to demonstrate that the York
County Area (as part of the bi-state
Charlotte Area) will continue to attain
the 1997
8-hour ozone NAAQS through 2022.
EPA’s approval of the redesignation
request is based on EPA’s determination
that South Carolina meets the criteria
for the York County Area for
redesignation set forth in CAA, sections
107(d)(3)(E) and 175A, including EPA’s
determination that the York County
Area has attained the 1997 8-hour ozone
NAAQS. EPA’s analyses of South
Carolina’s redesignation request, and
maintenance plan are described in
detail in the November 15, 2012,
proposed rule. See 77 FR 68087. EPA
did not receive any comments, adverse
or otherwise, on the November 15, 2012,
proposed rule to redesignate the South
Carolina portion of the bi-state Charlotte
Area to attainment for the 1997 8-hour
ozone NAAQS.

Consistent with the CAA, the
maintenance plan that EPA is approving
also includes 2013 and 2022 MVEBs for
NOx and VOC for the York County Area.
In this action, EPA is approving these
NOx and VOC MVEB:s for the purposes
of transportation conformity. For
required regional emissions analysis
years involving 2013 and prior to 2022,
the applicable budgets will be the new
2013 MVEBs. For required regional
emissions analysis years that involve
2022 or beyond, the applicable budgets
will be the new 2022 MVEBs.

III. Why is EPA taking these actions?

EPA has determined that the York
County Area (as part of the bi-state
Charlotte Area) has attained the 1997 8-
hour ozone NAAQS and has also
determined that all other criteria for the
redesignation of the York County Area
from nonattainment to attainment of the
1997 8-hour ozone NAAQS have been
met. See CAA section 107(d)(3)(E). One
of those requirements is that the York
County Area has an approved plan
demonstrating maintenance of the 1997
8-hour ozone NAAQS. EPA is also
taking final action to approve the
maintenance plan for the York County
Area as meeting the requirements of
sections 175A and 107(d)(3)(E) of the
CAA. EPA is also approving the new
NOx and VOC MVEBEs for the years 2013
and 2022 as contained in South
Carolina’s maintenance plan for the
York County Area because these MVEBs
are consistent with maintenance of the
1997 8-hour ozone NAAQS in the Area.

The detailed rationale for EPA’s
findings and actions are set forth in the
November 15, 2012, proposed
rulemaking and in other discussion in
this final rulemaking.

IV. What are the effects of these
actions?

Approval of the redesignation request
changes the legal designation of the
portion of York County in the bi-state
Charlotte Area from nonattainment to
attainment for the 1997 8-hour ozone
NAAQS. EPA is modifying the
regulatory table in 40 CFR 81.341 to
reflect a designation of attainment for
the county. EPA is also approving, as a
revision to the South Carolina SIP, the
State’s plan for maintaining the 1997
8-hour ozone NAAQS in the York
County Area through 2022. The
maintenance plan includes contingency
measures to remedy possible future
violations of the 1997 8-hour ozone
NAAQS, and establishes NOx and VOC
MVEBs for the years 2013 and 2022 for
the York County Area.

V. Final Action

EPA is taking final action to approve
the redesignation and change the legal
designation of the portion of York
County in bi-state Charlotte Area from
nonattainment to attainment for the
1997 8-hour ozone NAAQS. Through
this action, EPA is also approving into
the South Carolina SIP the 1997 8-hour
ozone maintenance plan for the York
County Area, which includes for this
Area the new NOx MVEB for 2013 and
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2022 for the York County Area of 11,272
kg/day and 11,368 kg/day, respectively.
The VOC MVEB for 2013 and 2022 for
the York County Area are 3,699 kg/day
and 3,236 kg/day, respectively.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for this
action to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the Area
from certain CAA requirements that
would otherwise apply to it. The
immediate effective date for this action
is authorized under both 5 U.S.C.
553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule grants or
recognizes an exemption or relieves a
restriction, and section 553(d)(3), which
allows an effective date less than 30
days after publication as otherwise
provided by the agency for good cause
found and published with the rule. The
purpose of the 30-day waiting period
prescribed in section 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Today’s rule,
however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule relieves the State of
various requirements for the York
County Area. For these reasons, EPA
finds good cause under 5 U.S.C.
553(d)(3) for this action to become
effective on the date of publication of
this action.

VI. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting

federal requirements and does not
impose additional requirements beyond
those imposed by State law. For these
reasons, these actions:

e Are not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the redesignation for the
York County Area does have Tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because it may have substantial
direct effects on the Catawba Indian
Nation as the Tribe’s reservation lands
are within the York County Area for the
1997 8-hour ozone NAAQS. As such,
today’s final action to redesignate the
York County Area to attainment for the
1997 8-hour ozone NAAQS includes the
Catawba Indian Nation reservation
lands. Accordingly, EPA and the
Catawba Indian Nation consulted on
this redesignation prior to today’s final
action. EPA’s consultation on this and
other ozone SIP matters for the York
County Area with the Catawba Indian
Nation commenced on October 14,
2011, and concluded on October 31,
2011. EPA further notes that today’s

action is not anticipated to impose
substantial direct costs on Tribal
governments or preempt Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 25, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control.

Dated: December 13, 2012.
Gwendolyn Keyes Fleming,
Regional Administrator, Region 4.

40 CFR parts 52 and 81 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart PP—South Carolina

m 2. Section 52.2120(e) is amended by
adding a new entry 1997 8-hour ozone
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Maintenance Plan for the South
Carolina portion of the bi-state Charlotte

Area” at the end of the table to read as
follows:

§52.2120 Identification of plan.

* * * * *

(e) * x %

EPA-APPROVED SOUTH CAROLINA NON-REGULATORY PROVISIONS

Provision date

State effective

EPA Approval date

Explanation

* *

1997 8-hour ozone Mainte-
nance Plan for the South
Carolina portion of the bi-
state Charlotte Area.

June 1, 2011 ...

* * *

12/26/12 [Insert citation of
publication].

* *

Applicable to the 1997 8-hour ozone boundary in York
County only (Rock Hill-Fort Mill Area Transportation Study

Metropolitan Planning Organization Area).

PART 81—[AMENDED]

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4.In §81.341, the table entitled
“South Carolina-1997 8-Hour Ozone
NAAQS (Primary and Secondary)” is
amended under “Charlotte-Gastonia-
Rock Hill, NC-SC” by revising the

entries for “York County (part) Portion
along MPO lines” to read as follows:

§81.341 South Carolina.

* * * * *

SOUTH CAROLINA—1997 8-HOUR OzONE NAAQS

[Primary and secondary]

Designated area

Designation»

Category/Classification

Date! Type Date! Type
Charlotte-Gastonia-Rock Hill, NC-SC:
York County (part) Portion along MPO lines .... This action is effective 12/26/12 ... Attainment.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.

* * * * *

[FR Doc. 2012-30956 Filed 12-21-12; 4:15 pm]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R04-OAR-2012-0751; FRL- 9763-9]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Kentucky; Redesignation of
the Kentucky Portion of the
Huntington-Ashland, WV-KY-OH 1997
Annual Fine Particulate Matter
Nonattainment Area to Attainment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a request submitted on
February 12, 2012, by the
Commonwealth of Kentucky, through
the Kentucky Energy and Environment
Cabinet, Division for Air Quality (DAQ),

to redesignate the Kentucky portion of
the tri-state Huntington-Ashland, West
Virginia-Kentucky-Ohio fine particulate
matter (PM, s) nonattainment area
(hereafter referred to as the
“Huntington-Ashland Area” or “Area”)
to attainment for the 1997 Annual PM, s
National Ambient Air Quality Standards
(NAAQS). The Huntington-Ashland
Area is composed of Boyd County and

a portion of Lawrence County in
Kentucky; Lawrence and Scioto
Counties and portions of Adams and
Gallia Counties in Ohio; and Cabell and
Wayne Counties and a portion of Mason
County in West Virginia. EPA’s
approval of the redesignation request is
based on the determination that
Kentucky has met the criteria for
redesignation to attainment set forth in
the Clean Air Act (CAA or Act). EPA is
approving a revision to the Kentucky
State Implementation Plan (SIP) to
include the 1997 Annual PM, 5
maintenance plan for the Kentucky
portion of the Huntington-Ashland
Area. EPA is also approving the on-road
motor vehicle insignificance finding for
direct PM, s and nitrogen oxides (NOx)

for the Kentucky portion of the
Huntington-Ashland Area.

DATES: Effective Date: This rule will be
effective on December 26, 2012

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~
2012-0751. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
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FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Joel
Huey, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Joel Huey
may be reached by phone at (404) 562—
9104 or via electronic mail at
huey.joel@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What is the Background for the Actions?
II. What are the Actions EPA is Taking?

III. Why is EPA Taking These Actions?

IV. What are the Effects of These Actions?
V. Final Action

VI. Statutory and Executive Order Reviews

I. What is the Background for the
Actions?

As stated in EPA’s proposed approval
notice published on November 19, 2012
(77 FR 69409), this redesignation action
addresses the Kentucky portion of the
Huntington-Ashland Area’s status solely
with respect to the 1997 Annual PM; 5
NAAQS, for which designations were
finalized on November 13, 2009 (74 FR
58688). On February 12, 2012,1 the
Commonwealth of Kentucky, through
DAQ, submitted a request to redesignate
the Kentucky portion of the Huntington-
Ashland Area to attainment for the 1997
Annual PM, s NAAQS, and for EPA
approval of the Kentucky SIP revision
containing a maintenance plan for the
Area. In the November 19, 2012, notice,
EPA proposed to take the following
separate but related actions, some of
which involve multiple elements: (1) To
redesignate the Kentucky portion of the
Huntington-Ashland Area to attainment
for the 1997 Annual PM, s NAAQS, and
(2) to approve into the Kentucky SIP,
under section 175A of the CAA,
Kentucky’s 1997 Annual PM, s NAAQS
maintenance plan, including the on-
road motor vehicle insignificance
finding for direct PM, s and NOx for the
Kentucky portion of the Huntington-
Ashland Area. EPA received no
comments, adverse or otherwise, on the
November 19, 2012, proposed
rulemaking. As noted in the November
19, 2012, proposal notice, on April 11,

1 Although EPA received Kentucky’s the request
to redesignate the Kentucky portion of the
Huntington-Ashland Area to attainment for the
1997 Annual PM> s NAAQS on February 12, 2012,
the official SIP submittal date and state effective
date is the date of the submittal cover letter,
February 9, 2012.

2012, EPA approved, under section
172(c)(3) of the CAA, Kentucky’s 2002
base-year emissions inventory for the
Huntington-Ashland Area as part of the
SIP revision submitted by the
Commonwealth to provide for
attainment of the 1997 p.m., s NAAQS
in the Area. EPA received no comments,
adverse or otherwise, on the proposal
related to approval of Kentucky’s 2002
base-year emissions inventory.

EPA is now taking final action on the
three actions identified above.
Additional background for today’s
action is set forth in EPA’s November
19, 2012, proposal and is summarized
below.

EPA has reviewed the most recent
ambient monitoring data, which
indicate that the Huntington-Ashland
Area continues to attain the 1997
Annual PM, s NAAQS beyond the
submitted 3-year attainment period of
2008-2010. As stated in EPA’s
November 19, 2012, proposal notice, the
3-year design value of 13.1 ug/ms3 for
2008-2010 meets the NAAQS of 15.0
pg/m3. Quality assured and certified
data in EPA’s Air Quality System (AQS)
for 2011 provide a 3-year design value
of 12.1 pug/m3 for 2009-2011.
Furthermore, preliminary monitoring
data for 2012 indicate that the Area is
continuing to attain the 1997 Annual
PM, s NAAQS. The 2012 preliminary
data are available AQS although not yet
quality assured and certified.

IT. What are the actions EPA is taking?

In today’s rulemaking, EPA is
approving: (1) Kentucky’s redesignation
request to change the legal designation
of Boyd County and a portion of
Lawrence County in Kentucky from
nonattainment to attainment for the
1997 Annual PM, s NAAQS, and (2)
Kentucky’s 1997 Annual PM, s
maintenance plan (such approval being
one of the CAA criteria for redesignation
to attainment status) for the Kentucky
portion of the Huntington-Ashland
Area. The maintenance plan is designed
to demonstrate that the Kentucky
portion of the Huntington-Ashland Area
will continue to attain the 1997 Annual
PM, s NAAQS through 2022. EPA’s
approval of the redesignation request is
based on EPA’s determination that the
Kentucky portion of the Huntington-
Ashland Area meets the criteria for
redesignation set forth in CAA, sections
107(d)(3)(E) and 175A, including EPA’s
determination that the Kentucky portion
of the Huntington-Ashland Area has
attained the 1997 Annual PM, s
NAAQS. EPA’s analyses of Kentucky’s
redesignation request, maintenance
plan, and emissions inventory are

described in detail in the November 19,
2012, proposed rule (77 FR 69409).

Consistent with the CAA, the
maintenance plan that EPA is approving
also includes an on-road motor vehicle
insignificance finding for direct PM, s
and NOx for the Kentucky portion of the
Huntington-Ashland Area. In this
action, EPA is approving this
insignificance finding for the purposes
of transportation conformity.

III. Why is EPA taking these actions?

EPA has determined that the
Kentucky portion of the Huntington-
Ashland Area has attained the 1997
Annual PM, s NAAQS and has also
determined that all other criteria for the
redesignation of the Kentucky portion of
the Huntington-Ashland Area from
nonattainment to attainment of the 1997
Annual PM; s NAAQS have been met.
See CAA section 107(d)(3)(E). One of
those requirements is that the Kentucky
portion of the Huntington-Ashland Area
has an approved plan demonstrating
maintenance of the 1997 Annual PM, 5
NAAQS. EPA is also taking final action
to approve the maintenance plan for the
Kentucky portion of the Huntington-
Ashland Area as meeting the
requirements of sections 175A and
107(d)(3)(E) of the CAA. In addition,
EPA is approving the on-road motor
vehicle insignificance finding for direct
PM; s and NOx for the Kentucky portion
of the Huntington-Ashland Area. The
detailed rationale for EPA’s findings and
actions are set forth in the proposed
rulemaking and in other discussion in
this final rulemaking.

IV. What are the effects of these
actions?

Approval of the redesignation request
changes the legal designation of Boyd
County and a portion of Lawrence
County in Kentucky from nonattainment
to attainment for the 1997 Annual PM, 5
NAAQS. EPA is modifying the
regulatory table in 40 CFR 81.318 to
reflect a designation of attainment for
these counties. EPA is also approving,
as a revision to the Kentucky SIP, the
Commonwealth’s plan for maintaining
the 1997 Annual PM, s NAAQS in the
Kentucky portion of the Huntington-
Ashland Area through 2022. The
maintenance plan includes contingency
measures to remedy possible future
violations of the 1997 Annual PM, 5
NAAQS and establishes an on-road
motor vehicle insignificance finding for
direct PM; s and NOx for the Kentucky
portion of the Huntington-Ashland
Area.
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V. Final Action

EPA is taking final action to approve
the redesignation and change the legal
designation of Boyd County and a
portion of Lawrence County in
Kentucky from nonattainment to
attainment for the 1997 Annual PM, 5
NAAQS. Through this action, EPA is
also approving into the Kentucky SIP
the 1997Annual PM, s maintenance
plan for the Kentucky portion of the
Huntington-Ashland Area, which
includes an on-road motor vehicle
insignificance finding for direct PM, s
and NOx for the Kentucky portion of the
Huntington-Ashland Area.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for this
action to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the Area
from certain CAA requirements that
would otherwise apply to it. The
immediate effective date for this action
is authorized under both 5 U.S.C.
553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule grants or
recognizes an exemption or relieves a
restriction, and section 553(d)(3), which
allows an effective date less than 30
days after publication as otherwise
provided by the agency for good cause
found and published with the rule. The
purpose of the 30-day waiting period
prescribed in section 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Today’s rule,
however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule relieves the
Commonwealth of various requirements
for the Kentucky portion of the
Huntington-Ashland Area. For these
reasons, EPA finds good cause under 5
U.S.C. 553(d)(3) for this action to
become effective on the date of
publication of this action.

VI. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but

rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For these
reasons, these actions:

e Are not a ‘“significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the Commonwealth, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 25, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, and Particulate matter.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks.
Dated: December 13, 2012.
Gwendolyn Keyes Fleming,
Regional Administrator, Region 4.
40 CFR parts 52 and 81 are amended
as follows:

PART 52-[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart S—Kentucky

m 2. Section 52.920(e) is amended by
adding a new entry “1997 Annual PM, s
Maintenance Plan for the Kentucky
portion of the Huntington-Ashland
Area’ at the end of the table to read as
follows:
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§52.920 Identification of plan. (e) * * *

EPA-APPROVED KENTUCKY NON-REGULATORY PROVISIONS

Applicable geographic or nonattain-

State submittal

Name of non-regulatory SIP provision ment area date/effective  EPA approval date Explanations
date
1997 Annual PM,s Maintenance Plan Boyd County and Lawrence County 2/9/12 12/26/12 [Insert ci- For the 1997 Annual

for the Kentucky portion of the Hun-
tington-Ashland Area.

(part) (Kentucky portion of the Hun-
tington-Ashland WV-KY—-OH Area).

tation of publica- PM. s NAAQS.

tion].

PART 81-[AMENDED]

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4.In §81.318, the table entitled
“Kentucky-PM, s (Annual NAAQS)” is
amended under ‘“Huntington-Ashland,
WV-KY-OH” by revising the entries for
“Boyd County” and ‘“Lawrence County
(part)” to read as follows:

§81.318 Kentucky.

* * * * *

KENTUCKY—PM, s—(ANNUAL
NAAQS)

Designationa
Designated area

Date? Type
Huntington-Ashland, WV-KY-OH:

Boyd County ..... This action is ef-  Attain-
fective 12/26/ ment

12.
Lawrence Coun- This action is ef- Attain-
ty (part). fective 12/26/ ment

12.

a|ncludes Indian Country located in each
county or area, except as otherwise specified.

1This date is 90 days after January 5, 2005,
unless otherwise noted.

* * * * *
[FR Doc. 2012-30954 Filed 12—-21-12; 4:15 pm]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[EPA-HQ-OAR-2012-0223; FRL-9763-7]

Regulation of Fuels and Fuel
Additives: Modifications to the
Transmix Provisions Under the Diesel
Sulfur Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the
requirements under EPA’s diesel sulfur
program related to the sulfur content of
locomotive and marine (LM) diesel fuel
produced by transmix processors and
pipeline facilities. These amendments
will reinstate the ability of locomotive
and marine diesel fuel produced from
transmix by transmix processors and
pipeline operators to meet a maximum
500 parts per million (ppm) sulfur
standard outside of the Northeast Mid-
Atlantic Area and Alaska and expand
this ability to within the Northeast Mid-
Atlantic Area provided that: the fuel is
used in older technology locomotive
and marine engines that do not require
15 ppm sulfur diesel fuel, and the fuel
is kept segregated from other fuel. These
amendments will provide significant
regulatory relief for transmix processors
and pipeline operators to allow the
petroleum distribution system to
function efficiently while continuing to
transition the market to virtually all
ultra-low sulfur diesel fuel (ULSD, i.e.
15 ppm sulfur diesel fuel) and the
environmental benefits it provides.
DATES: This rule is effective on February
25, 2013 without further notice.
ADDRESSES: EPA established a docket
for this action under Docket ID No.
EPA-HQ-0OAR-2012-0223. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information may not be publicly
available, (e.g., CBI or other information

whose disclosure is restricted by
statute). Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center, EPA, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742. You may be charged a reasonable
fee for photocopying docket materials,
as provided in 40 CFR part 2.

FOR FURTHER INFORMATION CONTACT:
Jeffrey A. Herzog, Office of
Transportation and Air Quality,
National Vehicle and Fuel Emissions
Laboratory, Environmental Protection
Agency, 2000 Traverwood Drive, Ann
Arbor, Michigan, 48105; telephone
number: (734) 214—4227; fax number:
(734) 214-4816; email address:
herzog.jeff@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Purpose

EPA is issuing a final rule to amend
provisions in the diesel sulfur fuel
programs. The diesel sulfur
amendments provide necessary
flexibility for transmix processors and
pipeline operators who produce
locomotive and marine diesel fuel. EPA
is taking this action under section 211
of the Clean Air Act.

B. Summary of Today’s Rule

The diesel transmix amendments will
reinstate an allowance for transmix
processors and pipeline operators to
produce 500 ppm sulfur diesel fuel for
use in older technology locomotive and
marine diesel outside of the Northeast
Mid-Atlantic (NEMA) Area and Alaska
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after 2014.1 These provisions were
originally put in place as a necessary
flexibility to address feasibility and cost
issues associated with handling of the
transmix volume generated in the
pipeline distribution system. These
provisions allowed the fuel distribution
system to continue to function while
transitioning to ULSD. The technology
to economically reduce the sulfur
content of transmix distillate product to
15 ppm at transmix processor and
pipeline facilities did not exist, and any
alternative measures of disposing of
transmix were likewise deemed
infeasible or cost prohibitive as the
market was then configured. Thus, in
order to implement the ULSD
regulations, an outlet for the
consumption of transmix distillate
product was necessary. With no outlet,
transmix would build up in storage
tanks and pipelines would need to cease
operations. When the ULSD standards
were expanded to nonroad, locomotive,
and marine (NRLM) diesel fuel, this
would have removed the sole outlet in
most areas of the country. Consequently,
the transmix flexibility was finalized.
EPA’s ocean-going vessels rule,
however, removed this allowance
beginning 2014 to streamline our ULSD
compliance provisions and avoid
additional complications that would
otherwise result from adding a new
stream of diesel, containing up to 1,000
ppm sulfur, for category 3 (C3) marine.
EPA believed at the time that this new
1,000 ppm sulfur product could provide
a suitable outlet for transmix distillate
product. Thus, we believed that it was
possible to remove the transmix
flexibility. Transmix processors stated
that they were not aware of the changes
to the 500-ppm LM transmix provisions
until after they were finalized, and that
the C3 marine market would not be a
viable outlet for their distillate product.

Not only are most locations for refueling
C3 marine vessels not located near
transmix facilities, but C3 marine
terminals also do not lend themselves
easily to the receipt of small batches of
transmix distillate product by tank
truck. It might be possible over time to
modify C3 terminals and fueling
operations to receive transmix, but such
changes were not within their control.
Until such time, the locomotive and
marine diesel market remained the only
viable market.

On June 29, 2010, EPA received a
petition from a group of transmix
processors requesting that the Agency
reconsider and reverse the 2014 sunset
date for the 500-ppm LM transmix
flexibility. Based on additional input
that we received from transmix
processors and other stakeholders in the
fuel distribution system during our
consideration of the petition, EPA
believed that it would be appropriate to
extend the 500-ppm diesel transmix
flexibility for older locomotive and
marine engines beyond 2014 for reasons
discussed below. On October 9, 2012,
EPA published in the Federal Register
a Direct Final Rule (DFR) and parallel
Notice of Proposed Rule (NPRM).2 The
DFR and NPRM also included other
provisions not relevant to this final rule.
The DFR was withdrawn on this issue
due to the receipt of a negative
comment.3 Based on EPA’s
consideration of the comments on the
NPRM, EPA is finalizing the proposal to
extend the 500-ppm transmix flexibility
outside of the NEMA area and Alaska
beyond 2014.

In response to industry input, EPA
also requested comments in the NPRM
on whether the 500-ppm transmix
flexibility should be extended to the
NEMA area. Based on EPA’s
consideration of the comments we
received, we are extending the transmix

flexibility to within the NEMA area
beginning with the effective date of this
final rule.

Comments on the NPRM stated that
the regulations did not provide adequate
certainty that pipeline operators as well
as transmix processors may produce 500
ppm LM from transmix. Based on these
comments we are amending the
regulations to provide clarity regarding
EPA’s long standing policy that pipeline
operators as well as transmix processors
may take advantage of the 500-ppm LM
transmix flexibility.

C. Costs and Benefits

The flexibilities promulgated in this
rule will provide a feasible and cost
effective means for the continued
operation of the fuel distribution system
under our ULSD program regulations as
the locomotive and marine market
transitions to equipment that require the
use of ULSD and until such time as
alternative methods of treatment or
disposal for transmix can be developed.
These amendments will impose no new
direct costs or burdens on regulated
entities beyond the minimal costs
associated with reporting and
recordkeeping requirements. These
amendments will provide significant
regulatory relief for transmix processors
and pipeline operators to allow the
petroleum distribution system to
function efficiently while continuing to
transition the market to virtually all
ultra-low sulfur diesel fuel (ULSD, i.e.
15 ppm sulfur diesel fuel) and the
environmental benefits it provides.

II. Does this action apply to me?

Entities potentially affected by this
action include those involved with the
production, distribution and sale of
diesel fuel. Regulated categories and
entities affected by this action include:

Examples of potentially regulated

Category NAICS codes 2 SIC codes® parties
Industry 324110 2911 s Petroleum refiners.
Industry .... Various .. Various Transmix processors.
Industry .... 486910 .. 4613 ... Refined petroleum product pipelines.
Industry .... 424710 .. 5171 .. Petroleum bulk stations and terminals.
Industry ... 424720 .. 5172 ... ... | Petroleum and petroleum products merchant wholesalers.
Industry 454319 5989 ..o, Other fuel dealers.

aNorth American Industry Classification System (NAICS).
b Standard Industrial Classification (SIC) system code.

1The NEMA area is defined in 40 CFR
80.510(g)(1) as follows: North Carolina, Virginia,
Maryland, Delaware, New Jersey, Connecticut,
Rhode Island, Massachusetts, Vermont, New
Hampshire, Maine, Washington DC, New York
(except for the counties of Chautauqua, Cattaraugus,
and Allegany), Pennsylvania (except for the
counties of Erie, Warren, McKean, Potter, Cameron,

Elk, Jefferson, Clarion, Forest, Venango, Mercer,
Crawford, Lawrence, Beaver, Washington, and
Greene), and the eight eastern-most counties of
West Virginia (Jefferson, Berkeley, Morgan,
Hampshire, Mineral, Hardy, Grant, and Pendleton).
2Regulation of Fuels and Fuel Additives:
Modifications to Renewable Fuel Standard and
Diesel Sulfur Programs, Direct final rule, 77 FR

61281, October 9, 2012. Regulation of Fuels and
Fuel Additives: Modifications to Renewable Fuel
Standard and Diesel Sulfur Programs, Notice of
Proposed Rule, 77 FR 61313, October 9, 2012.

3Regulation of Fuels and Fuel Additives:
Modifications to Renewable Fuel Standard and
Diesel Sulfur Programs, Withdrawal of direct final
rule, 77 FR 72746, December 6, 2012.
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This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could be potentially regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
entity is regulated by this action, you
should carefully examine the
applicability criteria of Part 80, subparts
D, E and F of title 40 of the Code of
Federal Regulations. If you have any
question regarding applicability of this
action to a particular entity, consult the
person in the preceding FOR FURTHER
INFORMATION CONTACT section above.

II1. Amendments to the Diesel Transmix
Provisions

The final regulations for the nonroad
diesel program were published in the
Federal Register on June 24, 2004.4 The
provisions in the nonroad diesel rule
related to diesel fuel produced from
transmix by transmix processors and
pipeline operators were modified by the
C3 Marine diesel final rule that was
published on April 30, 2010.5 This
action further amends the requirements
for diesel fuel produced from transmix
by transmix processors and pipeline
operators. Below is a table listing the
provisions that we are amending. The
following sections provide a discussion
of these amendments.

Proposed
amendments to the
diesel program

Description

Section:

80.511(b)(4) Amended to allow for
the production and
sale of 500 ppm lo-
comotive and ma-
rine (LM) diesel fuel
produced from
transmix past 2014.

Amended to allow for
the production and
sale of 500 ppm
LM diesel fuel pro-
duced from
transmix outside
the NEMA area
and Alaska past
2014, to extend this
flexibility to within
the NEMA area,
and to provide ad-
ditional clarity re-
garding the produc-
tion of 500 ppm LM
from transmix by
pipeline operators.

80.513 (entire sec-
tion).

469 FR 38958 (June 24, 2004).
575 FR 22896 (April 30, 2010).

Proposed
amendments to the
diesel program

Description

80.572(d) .vvvveriene Amended to extend
500ppm LM diesel
fuel label past
2012.

Amended to include
500 ppm LM diesel
fuel in the list of
fuels that an entity
may deliver or re-
ceive custody of
past June 1, 2014.

80.597(d)(3)(ii)

A. Extension of the Diesel Transmix
Provisions Outside of the Northeast
Mid-Atlantic Area and Alaska Beyond
2014

Batches of different fuel products
commonly abut each other as they are
shipped in sequence by pipeline. When
the mixture between two adjacent
products is not compatible with either
product, it is removed from the pipeline
and segregated as transmix. Transmix
primarily is gathered for reprocessing at
the end of the pipeline distribution
system and downstream from any
refinery that might possibly be able to
desulfurize the transmix. Transmix is
also sometimes gathered at intermediate
points in the pipeline distribution
system. In addition to the long and
inefficient transportation distances to
return transmix to a refinery for
reprocessing, incorporating transmix
into a refinery’s feed also presents
technical and logistical refining process
challenges that typically make refinery
reprocessing infeasible. In particular,
refineries are not set up to safely receive
small batches of feedstock by truck,
crude towers are not designed to safely
handle the large swings in distillation
range of their feed that would
accompany the introduction of transmix
to the tower, and other locations in the
refinery (such as hydrodesulfurization
units) are not designed to safely receive
additional feedstock. Thus, transmix
processors and pipeline facilities that
produce diesel fuel from transmix are
necessary to dispose of transmix and
maintain an efficient fuel distribution
system. However, they can only do so if
they can find a market that can utilize
the transmix they produce.

Transmix processing facilities handle
an average of 5,000 barrels per day of
transmix compared to an average of
125,000 barrels per day of crude oil for
diesel fuel refineries. The low volumes
handled by transmix processors as well
as other constraints mean that transmix
processors are limited to the use of a
simple distillation tower and additional
blendstocks to manufacture finished

fuels. Pipeline transmix gathering
facilities handle even lower volumes of
fuel. Such facilities manufacture diesel
fuel from the transmix that results from
the interface between batches of ULSD
and jet fuel. The presence of diesel fuel
in the mixture results in the transmix
not meeting the stringent quality
specifications for jet fuel (e.g.,
distillation and additive requirements
unique to jet fuel). Because this
transmix does not contain gasoline, a
finished distillate fuel from the transmix
can be produced without the need for
further distillation. However, the high
sulfur contribution from jet fuel (e.g.,
maximum 3,000 ppm for jet fuel) and
other high sulfur products in multi-
product pipelines results in this
transmix not meeting the 15 ppm sulfur
specification for ULSD. There is
currently no desulfurization equipment
which has been demonstrated to be
suitable for application at a transmix
processor or pipeline transmix gathering
facility. The cost of installing and
operating a currently available
desulfurization unit is too high in
relation to the small volume of distillate
fuel produced at such facilities. Without
an outlet for the transmix, it would
build up and could eventually force a
shutdown of pipeline operations until
an outlet could be found.

The engine emission standards
finalized in the rulemakings for new
nonroad, locomotive, and Category 1 &
2 (C1 & C2) marine engines necessitate
the use of sulfur-sensitive emissions
control equipment which requires 15
ppm sulfur diesel fuel to function
properly.¢ Accordingly, the nonroad
rule required that nonroad, locomotive
and marine (NRLM) diesel fuel must
meet a 15 ppm sulfur standard in
parallel with the introduction of new
sulfur-sensitive emission control
technology to NRLM equipment.
Beginning June 1, 2014, the nonroad
diesel rule required that all NRLM
diesel fuel produced by refiners and
importers must meet a 15 ppm sulfur
standard. The nonroad diesel rule
included special provisions to allow the
continued use of 500 ppm sulfur
locomotive and marine diesel fuel
produced from transmix by transmix
processors and pipeline operators
beyond 2014 in older technology
engines as long as such engines
remained in the in-use fleet. These
provisions along with other now

6 Control of Emissions of Air Pollution from
Nonroad Diesel Engines and Fuel, Final Rule, 69 FR
38958, June 24, 2004. Control of Emissions of Air
Pollution From Locomotive and Marine
Compression-Ignition Engines Less Than 30 Liters
per Cylinder; Republication, Final Rule, 73 FR
37096, June 30, 2008.
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expired flexibilities in the diesel
program were designed to provide a
feasible and cost effective means for the
continued operation of the fuel
distribution system under our ULSD
program regulations as the locomotive
and marine market transitioned to
equipment that required the use of
ULSD and until such time as alternative
methods of treatment or disposal of
transmix could be developed.? The 500-
ppm LM diesel transmix provisions
were limited to areas outside of the
Northeast Mid-Atlantic area and Alaska
because it was judged that the heating
oil market in these areas would provide
a sufficient outlet for transmix distillate
in these areas. In addition, the
disposition of transmix in Alaska is not
a concern since there are no refined
product pipelines in Alaska. Excluding
the NEMA area and Alaska allowed us
to exempt the NEMA area and Alaska
from the fuel marker provisions that are
a part of the compliance assurance
regime. The continuation of the 500-
ppm LM diesel transmix provisions
beyond 2014 (finalized in the nonroad
rule) was supported by ongoing
recordkeeping, reporting, and fuel
marker provisions that were established
to facilitate enforcement during the
phase-in of the diesel sulfur program.8
In the development of the proposed
requirements for Category 3 (C3) marine
engines, EPA worked with industry to
evaluate how the enforcement
provisions for the new 1,000-ppm C3
marine diesel fuel to be introduced in
June of 2014 could be incorporated into
existing diesel program provisions.® Our
assessment based on input from
industry at the time indicated that
incorporating the new C3 marine fuel
into the diesel program enforcement
mechanisms while preserving the 500-
ppm diesel transmix flexibility could
not be accomplished without retaining
significant existing regulatory burdens

7 As discussed in the original nonroad diesel
rulemaking, as LM equipment is retired from
service, the market for 500 ppm LM will gradually
diminish and eventually disappear. Given the long
lifetime of LM equipment (in many cases 40 years
or more), we anticipate that a market for 500 ppm
LM will remain for a significant amount of time.
This phase-out time will allow transmix processors
and pipeline operators to either transition their >15
ppm sulfur distillate product to other markets (e.g.
C3 marine, heating oil, process heat, export),
develop a means to desulfurize fuel at their
facilities, or to implement other alternatives to
dispose of transmix.

8 This included the now-completed phase-in of 15
ppm highway diesel fuel and 15 ppm nonroad
diesel fuel as well as the phase-out of the small
refiner and credits provisions for LM diesel fuel
that will be completed in 2014.

9 Control of Emissions From New Marine
Compression-Ignition Engines at or Above 30 Liters
per Cylinder; Proposed Rule, 74 FR 44442 (August
28, 2009).

(“designate and track” and fuel marker
requirements) and introducing new
burdens on a broad number of regulated
parties. We also believed that the new
C3 marine diesel market would provide
a sufficient outlet for transmix distillate
product in place of the 500 ppm LM
diesel market. Thus, we believed the
500-ppm LM diesel transmix flexibility
would no longer be needed after 2014.
Hence, we requested comment on
whether we should eliminate the 500-
ppm LM transmix provisions in parallel
with the implementation of the C3
marine diesel sulfur requirement. This
approach allowed for a significant
reduction in the regulatory burden on a
large number of industry stakeholders
through the retirement of the diesel
program’s designate-and-track and fuel
marker requirements. All of the
comments that we received on the
proposed rule were supportive of the
approach. Consequently, we finalized
the approach in the C3 marine final rule
that was published on April 30, 2010.10
EPA received a petition from a group
of transmix processors on June 29, 2010,
requesting that the Agency reconsider
and reverse the 2014 sunset date for the
500-ppm LM transmix flexibility.11 A
parallel petition for judicial review was
filed with the U.S. Court of Appeals,
D.C. Circuit.2 The transmix processors
stated that they were not aware of the
changes to the 500-ppm LM transmix
provisions until after they were
finalized. The petitioners also stated
that they believe that the C3 marine
market would not be a viable outlet for
their distillate product. Not only are
most locations for refueling C3 marine
vessels not located near transmix
facilities, but C3 marine terminals also
do not lend themselves easily to the
receipt of small batches of transmix
distillate product by tank truck. It might
be possible over time to modify C3
terminals and fueling operations to
receive transmix, but such changes were

10 Control of Emissions From New Marine
Compression-Ignition Engines at or Above 30 Liters
per Cylinder; Final Rule, 75 FR 22896 (April 30,
2010).

11 “Petition to Reconsider Final Rule: Control of
Emissions from New Marine Compression Ignition
Engines at or Above 30 Liters per Cylinder; Final
Rule,” 75 FR 22,896 (April 30, 2010), Letter to EPA
Administrator Lisa Jackson dated June 29, 2010,
from Chet Thompson of Crowell and Moring LLP,
on behalf of Allied Energy Company, Gladieux
Trading and Marketing, Insight Equity Acquisition
Partners, LP, Liquid Titan, LLC, and Seaport
Refining and Environmental, LLC.

12 Petition for Review, United States Court of
Appeals for the District of Columbia Circuit,
Petitioners, Allied Energy Company, Gladieux
Trading and Marketing, Insight Equity Acquisition
Partners, LP, LiquidTitan, LLC, and Seaport
Refining and Environmental LLC, v. Respondent,
U.S. Environmental Protection Agency, Case 10—
1146, Document 1252640, Filed 06/29/2010.

not within their control. Until such time
the locomotive and marine diesel
market remained the only viable market.
Based on the additional input that we
received from transmix processors and
other stakeholders in the fuel
distribution system during our
consideration of the petition and the
comments on the NPRM, EPA believes
that it is appropriate to reinstate the
500-ppm diesel transmix flexibility
beyond 2014.13

These amendments will provide
significant regulatory relief for transmix
processors and pipeline operators to
allow the petroleum distribution system
to function efficiently while
contributing to transition the market to
virtually all ultra-low sulfur diesel fuel
(ULSD, i.e. 15 ppm sulfur diesel fuel)
and the environmental benefits it
provides. Reinstating this transmix
flexibility will provide a feasible and
cost effective means for the continued
operation of the fuel distribution system
under our ULSD program regulations as
the locomotive and marine market
transitioned to equipment that required
the use of ULSD and until such time as
alternative methods of treatment or
disposal for transmix can be developed.
As the locomotive and marine engine
fleet turns over to equipment that
require the use of ULSD, this flexibility
will naturally phase out.14 Providing
additional time for transmix processors
and pipeline operators will allow them
to develop other markets for transmix,
including perhaps the C3 marine
market, export, or perhaps treatment
technology. Therefore, extending this
flexibility would reduce the overall
burden on industry of compliance with
EPA’s diesel sulfur program and
facilitate a smoother transition of the
entire market to ULSD. EPA will
consider removing the 500-ppm
transmix flexibility when it appears that
it no longer serves a purpose.

B. Expansion of the Diesel Transmix
Provisions To Include the Northeast
Mid-Atlantic Area

The nonroad diesel rule specified that
the small diesel refiner, credit, and
transmix provisions would not apply in
the Northeast Mid-Atlantic area. Hence,
all LM diesel fuel shipped from
refineries, transmix processors, and
importers for use in the NEMA area was
required to meet a 15-ppm sulfur
standard beginning June 1, 2012 when

13 See Section IV of today’s notice for our
summary and analysis of comments.

14 The useful life of LM engines can exceed 40
years. In the 2011 edition of “Railroad Facts,” the
Association of American Railroads reported that in
2010 approximately 35% of the locomotive fleet
was at least 21 years old.
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the 15-ppm standard becomes effective
for large refiners and importers.?5 This
approach allowed the NEMA area to be
exempted from fuel marker provisions
that are a component of the compliance
assurance provisions associated with
the small diesel refiner, credit, and
transmix provisions. As discussed
previously a significant factor in the
decision made in the nonroad diesel
rule to exclude the NEMA from the
diesel transmix provisions was our
assessment that the heating oil market
provided a sufficient outlet for transmix
distillate product in this area. Since the
publication of the nonroad diesel rule in
2004, a number of states in the NEMA
area have moved towards implementing
a 15-ppm sulfur standard for heating oil.
A significant fraction of heating oil in
the area will be subject to a 15-ppm
sulfur standard beginning in 2012, and
it is likely that other states will adopt a
15-ppm sulfur standard for heating oil
in the following years.

Transmix processors and other fuel
distributors in the NEMA area stated
that they were concerned that the
changing state heating oil specifications
would impact their ability to market
transmix distillate product beginning in
2012. They requested that EPA extend
the 500-ppm LM flexibility to the
NEMA area by 2012 to lessen the impact
on the fuel distribution system of
complying with more stringent federal
and state distillate sulfur standards.
Consequently, we requested comment in
the NPRM on expanding the 500-ppm
LM transmix flexibility to include the
NEMA area. Based on our review of the
comments on the NPRM, today’s final
rule expands the 500-ppm transmix
flexibility to include the NEMA area
beginning on the effective date of
today’s rule.16

Allowing 500-ppm LM from transmix
to be used outside of the NEMA area
after 2014 reinstates a flexibility that
was withdrawn by the C3 marine final
rule. Allowing 500-ppm LM to be used
inside the NEMA area provides
flexibility that was previously not
included in EPA’s diesel program to
offset a portion of the flexibility lost
with the transition to ultra-low sulfur
heating oil in the NEMA. This will serve
to allow the ULSD and ultra-low sulfur
heating oil provisions to continue to be
successfully implemented and maintain
the integrity of the petroleum
distribution system. Otherwise, as in the

15 LM diesel fuel in terminals located in the
NEMA area is subject to a 15-ppm sulfur standard
beginning August 1, 2012. LM diesel fuel at retailers
and wholesale purchaser consumers must meet a
15-ppm sulfur standard beginning October 1, 2012.

16 See Section IV in today’s notice for the
summary and analysis of comments.

discussion for outside the NEMA above,
without a practical outlet for the sale/
disposal of transmix, the pipeline
distribution system which provides
much of the fuel to the NEMA could not
continue to function.

Expanding the transmix flexibility to
the NEMA area will provide significant
regulatory relief for transmix processors
and pipeline operators to allow the
petroleum distribution system to
function efficiently while continuing to
transition the market to virtually all
ultra-low sulfur diesel fuel (ULSD, i.e.
15 ppm sulfur diesel fuel) and the
environmental benefits it provides. The
same compliance assurance
requirements that we are finalizing for
use outside of the NEMA area will be
applied within the NEMA area. A
substantial fraction of the transmix
processing industry markets fuel within
the NEMA area. Thus, the additional
time to prepare for a transition to other
markets for transmix distillate product
that is afforded by the extension of the
500-ppm LM transmix flexibility to the
NEMA is particularly significant.

C. Transmix Flexibility Emission Effects

It is difficult to assess the
environmental consequences of the
diesel transmix provisions finalized by
today’s action because it is difficult to
know how the market would function
without today’s action. Based on the
feedback received, desulfurization of
transmix at either transmix facilities or
refineries is not currently viable and the
C3 marine and other potential markets
are not set up to handle the receipt and
use of transmix. Thus, while it is
possible to assess the emission impacts
associated with the use of transmix in
lieu of ULSD in locomotive and marine
applications, it is difficult to know what
the baseline for comparison would be,
as all other options at present appear
infeasible. Nevertheless, in order to
provide an estimate of the potential
emission impacts we have
conservatively modeled a base case
where we assume, as in the C3 marine
final rule, that the diesel transmix could
in fact be consumed in the C3 market.
Other possible assumptions (e.g., export,
shipped to a refinery for reprocessing)
would only add transport distance,
increasing the emissions in the base
case.

Thus, to evaluate the environmental
consequences of the diesel transmix
provisions finalized by today’s notice,
we compared the potential increase in
emissions of sulfate particulate matter
(PM) and sulfur dioxide (SO,) from the
use of 500 ppm LM from transmix in
older engines to the additional
transportation emissions associated

with shipment of transmix to the
Category 3 (C3) marine market which
might be avoided by allowing continued
access to the 500 ppm LM market.
Markets for locomotive and marine
diesel tend to be nearer to transmix
processing facilities than markets for C3
marine diesel.1” Therefore, the diesel
transmix provisions in today’s rule will
result in a reduction in nitrogen oxides
(NOx), volatile organic compounds
(VOCs), carbon monoxide (CO), PM, and
toxics as well as other emissions that
would otherwise be associated with
transporting diesel transmix to the more
distant markets.

We estimate that approximately 450
million gallons of distillate fuel per year
is produced from transmix.1® However,
some of this transmix distillate product
would continue to be used as heating oil
regardless of whether the diesel
transmix provisions were finalized as
long at some of that market remained
higher than 15 ppm. Given that today’s
rule includes provisions to expand the
transmix flexibility to the NEMA area
where the majority of heating oil is
used, we estimate that as much as 337
million gallons per year of transmix
distillate product might be used in older
LM engines initially, and then decline
over time as the locomotive and marine
diesel fleet transitions to engines
requiring ULSD.1® An estimated 6,994
million gallons of diesel fuel was
estimated to be used in locomotive and
marine engines in 2004.2° Thus, the
volume of transmix distillate product
that may be used in LM engines
represents at most 4.8% of the total
diesel fuel use in such engines.
Although some batches of diesel
transmix may approach the 500 ppm
sulfur limit, the average sulfur content

17 Transmix processing facilities are located at
downstream locations on refined petroleum product
pipelines. Such pipeline locations are typically not
located close to the coasts where a C3 market exists.
A number of such locations are located in the center
of the United States. Locomotive refueling facilities
are located throughout the United States and C2
marine refueling locations are located on navigable
rivers as well as on the coasts.

18 Based on information provided by transmix
processors, we estimate that approximately 750
million gallons per year of transmix is produced
annually, approximately 60% of the transmix-
derived product is distillate fuel, and the remainder
is gasoline.

19 We estimate that approximately 50 percent of
diesel transmix is produced by pipelines that serve
the NEMA area. We believe that it is reasonable to
assume that 50 percent of the diesel transmix
within the NEMA area will continue to be used as
heating oil despite access to the LM market. Thus,
we estimate that 25 percent of all diesel transmix
will continue to be used in heating oil.

20 Regulatory Impact Analysis: Control of
Emissions of Air Pollution from Locomotive
Engines and Marine Compression-Ignition Engines
Less Than 30 Liters per Cylinder, EPA420-R—08—
001, February 2008.
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is considerably less. Comments on the
NPRM stated that the sulfur content of
diesel transmix is often 100 ppm to 200
ppm. Based on these comments, we
have assumed for this analysis that the
sulfur content of diesel transmix will
average about 150 ppm. When burned in
non-catalyst equipped engines, the vast
majority (approximately 98 percent) of
sulfur in diesel fuel comes out of the
exhaust as SO,, with the remainder
coming out as H,SOy4 (sulfate PM). Thus,
as shown in Table 1, SO, emissions
from locomotive and marine diesel
engines would be expected to rise
nationwide by approximately 321 tons,
and sulfate PM emissions by about 26
tons.

At the same time, emissions from
highway diesel engines would be
expected to decline due to the reduced
distances associated with transporting
diesel transmix to locomotive and
marine diesel terminals instead of C3
marine terminals. Based on an
assessment of the locations of potential
C3 marine outlets as opposed to
locomotive and marine outlets, and
based on comments we received on the
proposal, we estimate that allowing the
use of transmix in the locomotive and
marine diesel market would decrease
trucking distances by an average of
approximately 250 miles (one way). In
reality trucking distances and associated
emissions could be considerably higher

in order to reach a refinery that might
be reconfigured to process transmix, or
to be exported. Based on an assumed
capacity for a transport truck of 8,000
gallons of transmix distillate, and EPA’s
emission factors for transport trucks, as
shown in Table 1, allowing diesel
transmix to continue to be burned in the
older locomotive and marine
applications thereby resulting in
deferred additional truck transport of
transmix distillate would decrease
nationwide emissions of NOx by 194
tons, VOC by 19 tons, CO by 58 tons,
PM, 5 by 7 tons, SO> by less than one
ton, and small reductions in various air
toxic emissions.2?

TABLE 1—NATIONWIDE ANNUAL EMISSIONS EFFECTS

Emissions effects

Transmix flexi-

from use of TDP
instead of ULSD
in older LM en-

Emission effects
from avoided
transport of TDP
(short tons)

Net emissions ef-
fects of the
transmix flexi-
bility (short tons)

ULSD programs
emissions effects
(short tons)

bility emissions
effects as per-
centage of emis-
sion effects of

gines (short tons)

ULSD programs

SO, ...
Benzene
Formaldehyde ...
Acetaldehyde ....
1,3-Butadiene ....
Acrolein

— 194
- 19
— 58
-7
0.35
- 0.19
- 1.45
0.53
- 0.1
— 0.06

[eNeNe]

[eNeoNoNoNe]
|

— 194 — 4,023,162 — 0.005
- 19 — 160,350 — 0.012
— 58 — 1,912,706 — 0.003
+19 — 264,492 + 0.007

+ 321 — 516,269 + 0.062

- 0.19 - 2,330 — 0.008

—1.45 — 16,816 — 0.009

— 0.58 — 6,887 — 0.008

- 0.1 — 882 — 0.012

— 0.06 — 200 — 0.030

As can be seen from Table 1, the
diesel transmix provisions being
finalized today provide on balance
small reductions in emissions of NOx,
VOC, CO, and toxics and small net
increases in PM and SO,. These
emission effects will decline over time
as the potential market for 500 ppm LM
diminishes and eventually disappears.
Since this final rule is taking an action
to allow the ULSD program to be
feasibly implemented, the emissions
effects of this action must be viewed in
the context of the overall ULSD
regulations that this FRM is part of. As
further shown in Table 1, the net
emission impacts of all pollutants of
this action is very small and we believe
will have a very small impact in
comparison to the benefits of the entire
ULSD program that is enabled by
today’s action. The annual emissions
reductions achieved by EPA’s ULSD
regulations are enormous compared to
the effects of this rulemaking. Thus, the
clean diesel programs will be providing

21 The deferred additional truck transport would
also avoid the production of 47,380 tons of CO,
emissions. An additional 4,220 thousand gallons of

very large emissions benefits which are
little affected by the transmix flexibility.
This transmix flexibility was judged to
be a necessary component of the clean
diesel program when it was finalized.
Therefore, it is appropriate that the
transmix flexibility be reinstated and
expanded to the NEMA area. The use of
500 ppm LM from transmix would be
limited to older technology engines that
do not possess sulfur-sensitive
emissions control technology. We
believe that the 500 ppm LM segregation
and other associated requirements
would prevent misfueling of sulfur-
sensitive engines.

D. Compliance Assurance Provisions

Industry stakeholders suggested
alternative enforcement mechanisms to
support the extended flexibility which
would not necessitate reinstating and
expanding the designate-and-track and
fuel marker provisions that were retired
by the C3 marine final rule.
Reinstatement and expansion of these
provisions would likely place an

diesel fuel would be consumed to support the
increased truck transport with an associated
increase in diesel fuel costs of 17 million dollars.

unacceptable burden on a large number
of stakeholders, most of whom would
not handle 500 ppm LM. The suggested
alternative enforcement mechanism
would impose minimal additional
reporting and recordkeeping burdens
only on the parties that produce,
handle, and use 500 ppm LM. We
believe that this alternative enforcement
approach (which we proposed in the
NPRM) will meet the Agency’s goals of
ensuring that the pool of 500 ppm LM
is limited to transmix distillate and that
500 ppm LM is not used in sulfur-
sensitive emissions control
equipment.22

The compliance assurance provisions
that we are finalizing to support the
extension of the diesel transmix
flexibility outside the NEMA area and
Alaska beyond 2014 and the expansion
of the flexibility to within the NEMA
area are similar to those that were used
to support the small refiner flexibilities
in Alaska during the phase-in of EPA’s
diesel sulfur program.23 In addition to

22 See Section IV in today’s notice for the
summary and analysis of comments.
23 See 40 CFR 80.554(a)(4).
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registering as a refiner and certifying
that each batch of fuel complies with
the fuel quality requirements for 500
ppm LM diesel fuel, producers of 500
ppm transmix distillate product would
be required to submit a compliance plan
for approval by EPA. This compliance
plan would provide details on how the
500 ppm LM would be segregated
through to the ultimate consumer and
its use limited to the legacy LM fleet.
The plan would be required to identify
the entities that would handle the fuel
and the means of segregation. We
believe that it is appropriate to limit the
number of entities that would be
allowed to handle the fuel between the
producer and the ultimate consumer in
order to facilitate EPA’s compliance
assurance activities.24 Based on
conversations with transmix processors,
we believe that specifying that no more
than 4 separate entities handle the fuel
between the producer and the ultimate
consumer would not hinder the ability
to distribute the fuel.25 The plan would
need to identify the ultimate consumers
and include information on how the
product would be prevented from being
used in sulfur-sensitive equipment.

We understand that some transmix
processors currently rely on shipment
by pipeline to reach the 500 ppm
locomotive diesel market.26 As a result,
the regulations allow 500 ppm LM to be
shipped by pipeline provided that it
does not come into contact with
distillate products that have a sulfur
content greater than 15 ppm. The
compliance plan would need to include
information from the pipeline operator
regarding how this segregation would be
maintained. Discussions with transmix
processors indicate that this
requirement would not limit their
ability to ship 500 ppm LM by pipeline.
If 500 ppm LM was shipped by pipeline
abutting 15 ppm diesel, the volume of
500 ppm LM delivered would likely be
slightly greater than that which was
introduced into the pipeline as a
consequence of cutting the pipeline

24 An entity is defined as any company that takes
custody of 500 ppm LM diesel fuel.

25In most cases, fewer entities would take
custody of the product. In many cases, only a single
entity (a tank truck operator) would be in the
distribution chain between the transmix processor
and the ultimate consumer. However, we
understand that as many as 4 separate entities may
handle the product between the producer and
ultimate consumer if it is shipped by pipeline: the
tank truck operator to ship the product from the
producer to the pipeline, the pipeline operator, the
product terminal that receives the fuel from the
pipeline, and another tank truck operator to ship
the product to the ultimate consumer from the
terminal.

26 500 ppm LM diesel fuel is shipped by a short
dedicated pipeline from a product terminal to a
locomotive refueling facility.

interface between the two fuel batches
into the 500 ppm LM batch. This small
increase in 500 ppm LM volume would
be acceptable.

To provide an additional safeguard to
ensure that volume of 500 ppm LM
diesel fuel does not swell
inappropriately, the volume increase
during any single pipeline shipment
must be limited to 2 volume percent or
less. This limitation on volume swell to
2 volume percent or less is consistent
with the limitation in 40 CFR 80.599
(b)(5) regarding the allowed swell in
volume during the shipment of highway
diesel fuel for the purposes of the
determination of compliance with the
now expired volume balance
requirements under 40 CFR
80.598(b)(9)(vii)(B). Industry did not
object to this requirement, and
therefore, we believe that limiting the
volume swell of 500 ppm LM diesel fuel
during shipment by pipeline to 2
volume percent or less should provide
sufficient flexibility.

Product transfer documents (PTDs) for
500 ppm LM diesel are required to
indicate that the fuel must be
distributed in compliance with the
approved compliance assurance plan.
Entities in the distribution chain for 500
ppm LM diesel fuel are required to keep
records on the volumes of the 500 ppm
that they receive from and deliver to
each other entity. Based on input from
fuel distributors, keeping these records
will be a minimal additional burden, as
discussed in section IV. Such entities
are also required to keep records on how
the fuel was transported and segregated.
We would typically expect that the
volumes of 500 ppm LM delivered
would be equal to or less than those
received unless shipment by pipeline
occurred. Some minimal increase in 500
ppm LM volume would be acceptable
due to differences in temperature
between when the shipped and received
volumes were measured and interface
cuts during shipment by pipeline.
Entities that handle 500 ppm LM are
required to calculate a balance of 500
ppm LM received versus delivered/used
on an annual basis. If the volume of fuel
delivered/dispensed is greater than that
received, EPA would expect that the
records would indicate the cause. If an
entity’s evaluation of their receipts and
deliveries of 500 ppm LM fuel indicated
noncompliance with the product
segregation requirements, the custodian
would be required to notify EPA. All
entities in the 500 ppm LM distribution
chain are required to maintain the
specified records for 5 years and
provide them to EPA upon request.

IV. Summary and Analysis of
Comments

Need for the Proposed Flexibility

Comments from transmix processors
and pipeline operators support allowing
500 ppm diesel fuel to be produced
from transmix for use in older LM
engines outside of the NEMA area and
Alaska after 2014, and the expansion of
this flexibility to within the NEMA area.
These commenters stated that access to
the 500 ppm LM market is critical due
to the limited alternative markets for
transmix distillate product and the need
for such a market to maintain the flow
of products through pipelines. Some
transmix processors stated that the C3
marine market is not a viable outlet for
their distillate product due to the long
shipping distances and limited ability of
many C3 terminals to receive shipments
by tank truck. Transmix processors and
pipeline operators stated that there
would be significant negative
consequences if they were not allowed
additional time to produce 500 ppm LM
diesel fuel. Some transmix processors
stated that their only alternative may be
to shut down. In such a case, transmix
would need to be trucked long distance
to refineries for reprocessing. They also
stated that pipelines could be in
jeopardy of shutting down if transmix
could not be cleared in a timely manner
from storage facilities in the system.
They noted that this could result in
disruptions to the fuel supply. One
pipeline operator and transmix
processor stated that lack of access to
the 500 ppm LM market for transmix
distillate product could create barriers
to the continued shipment of jet fuel
(with sulfur content as high as 3000
ppm) by pipeline. This is because jet
fuel is the only high sulfur product
shipped by the pipeline operator, and if
the operator bars jet fuel from its system
the pipeline’s transmix processors may
be able to produce distillate product
that meets a 15 ppm sulfur
specification. If the pipeline operator
were able to produce a 15 ppm sulfur
transmix distillate product, the
pipeline’s transmix processing facilities
would no longer need to use the 500-
ppm LM transmix flexibility, since the
fuel could readily be sold into the
highway and NRLM markets. The
commenter stated, however, that
eliminating jet fuel transportation by
pipeline would increase transport-
related emissions, costs, and safety risks
of alternative transportation of jet fuel.

Response

We agree with comments that
transmix processors, pipelines, and the
fuel distribution system as a whole need
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additional time to produce 500 ppm LM
diesel fuel from transmix. Providing
additional time will help avoid
potential fuel supply disruptions and
reduce the overall burden of EPA’s
diesel sulfur program as transmix
processors and pipeline operators adjust
to the continued reduction in outlets for
>15ppm diesel fuel.

The 500-ppm LM transmix flexibility
that was originally included in the
diesel program was necessary to allow
the ULSD program to be feasibly
implemented and enable the large
national emissions reductions that it
provided. The C3 final rule
discontinued the 500-ppm LM
flexibility because the information
available to us at the time indicated that
this would not have a significant
negative impact on the handling of
transmix in the distribution system. We
also believed at the time that continuing
the flexibility after 2014 would
unacceptably increase compliance
burdens given the introduction of C3
marine fuel. Since that time, we
received input from transmix processors
and pipeline operators that
discontinuing this flexibility could have
substantial negative impacts on their
operations and the fuel distribution
system as a whole. We have also been
able to develop an alternative
enforcement mechanism contained in
this final rule which can effectively
control the production and distribution
of 500 ppm LM from transmix while
resulting in a minimal compliance
burden. Had we had this information
when the C3 rule was finalized, we
would not have discontinued the 500-
ppm transmix flexibility in the C3
marine final rule.

Expansion of the Proposed Flexibility to
Within the NEMA Area

Commenters who support expanding
the transmix flexibility to the NEMA
area stated that the ability to market
transmix distillate product as heating oil
is being progressively reduced by the
adoption by states of a 15 ppm sulfur
standard for heating oil. They claim that
not allowing the use of 500 ppm LM in
the NEMA area creates significant costs
and transportation overhead, and
complexity, as well as increased
transportation-related emissions, to
move the fuel outside the area. One
pipeline stated that some of the largest
volume processors are located in the
NEMA area.

Response

When we finalized the original
transmix flexibility, we concluded that
the heating oil market would provide a
sufficient outlet for transmix distillate

product within the NEMA area. This
allowed us to not extend the 500ppm
LM transmix flexibility to within the
NEMA area at the time, which allowed
us to avoid imposing the marker
provisions in the NEMA. Since that
time, several states in the NEMA area
have begun implementing a 15 ppm
sulfur standard for heating oil, which is
substantially limiting the ability to
market transmix distillate product as
heating oil. Given this development and
the availability of an appropriate
enforcement mechanism for use in the
NEMA area, the same rationale that
supports the need for reinstating the
transmix flexibility inside the NEMA
areas applies for expanding it outside of
the NEMA area. Not only is it costly and
inefficient to ship transmix outside of
the NEMA area, but if no suitable
market can be found the distribution of
fuel to the NEMA area could be severely
constrained. This would be particularly
a concern during times when the market
is already experiencing disruptions (e.g.,
following hurricanes).

Duration of the Flexibility

Commenters that supported the
proposed flexibility stated that EPA
should not set an expiration date for the
flexibility at this time. However, the
Engine Manufacturers Association
(EMA) stated that EPA should commit
to review whether to sunset the 500-
ppm provisions as part of any future
rulemaking associated with either
heating oil or the C3 marine sulfur
requirements.

Response

We acknowledge that it is unclear
when turnover of the LM fleet to
equipment that requires 15 ppm fuel
will render the 500-ppm LM transmix
flexibility no longer useful. We agree
that EPA should consider removing the
flexibility when it appears that it no
longer serves a purpose. However, we
do not believe that it is appropriate or
necessary to commit to a specific
timeline when such a review will take
place. LM equipment lasts for many
years, and the location of such older
equipment in relation to the transmix
facilities will have to factor into any
consideration of whether the provision
remains to be useful. EPA will continue
to monitor fleet turn over and
stakeholder perceptions regarding when
it would be appropriate to retire the
500-ppm LM transmix flexibility.

Compliance Assurance

Commenters that supported the
proposal stated that the same
enforcement mechanisms proposed for

use outside the NEMA area and Alaska
could be applied within the NEMA area.

EMA stated that although they did not
object to the adoption of the envisioned
transmix flexibility, they have concerns
about its implementation. EMA stated
that it was concerned that its members
could experience increased in-use
emissions compliance liability
associated with misfueling equipment
which requires the use of 15 ppm sulfur
diesel fuel. EMA stated that EPA should
shield engine manufacturers, vehicles,
and equipment that require 15 ppm
diesel from potential liability resulting
from defect reporting, emissions
warranty obligations, and emission-
recall requirements arising from, or in
connection with misfueling with 500
ppm diesel.

EMA stated that sufficient
infrastructure must be in place to
segregate 500 ppm from 15 ppm and
sufficient training of parties that handle
500 ppm must be conducted. EMA
further stated that if the required
infrastructure and training are not in
place, then only 15 ppm diesel fuel
should be allowed. EMA stated that 500
ppm LM must be identified and tracked
to help ensure that it is only used only
in engines that do not require 15 ppm
diesel fuel. EMA also stated that the
SY-124 marker should be used to
identify 500 ppm LM diesel to help
prevent misfueling. EMA stated that
EPA should eliminate the incentive to
misfuel by eliminating the accessibility
and/or potential financial benefit of
using higher sulfur fuels.

EMA stated that EPA should ensure
adequate review and approval of
transmix fuel distribution compliance
plans to assure the availability of 15
ppm diesel fuel for those engines that
need it. EMA states that compliance
plan approval documents should
include information regarding
enforcement penalties associated with
misfueling.

Response

We believe that the enforcement
mechanisms we are finalizing will
provide an appropriate level of
assurance that 500 ppm LM will not
infiltrate the 15 ppm diesel fuel
distribution system and not be used to
misfuel engines which require the use of
15 ppm fuel. The compliance plan
required to be submitted by producers
of 500 ppm LM will provide details on
how 500 ppm LM will be segregated
through to the ultimate consumer and
that its use is limited to the legacy LM
fleet. The compliance plan must
demonstrate that the end users of 500
ppm LM will also have access to 15
ppm diesel fuel for use in those engines
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that require the use of 15 ppm diesel
fuel.

The compliance plan is required to
identify the entities that will handle the
fuel and the means of segregation. The
product transfer documents for 500 ppm
LM that are required to be retained by
all parties in the fuel distribution
system will provide information on the
use restrictions for the fuel. EPA
approvals of compliance plans will
include information regarding the
enforcement penalties associated with
misfueling. Given the rather limited and
contained nature of the refueling
infrastructure for LM applications in
comparison to other highway and
nonroad diesel applications, we believe
these provisions will be entirely feasible
and sufficient.

We do not believe that requiring the
use of the SY 124 maker in 500 ppm LM
after 2014 would be useful in helping to
prevent the misfueling of engines that
require the use of 15 ppm diesel fuel.
The SY124 marker is not visible in
itself. Hence, its presence would not
serve as a visible warning to help deter
misfueling. In any event, parties do not
typically see the fuel as it is being
dispensed into a fuel tank. Given that an
analytical test would be required to
detect the marker, it is more appropriate
to test the sulfur content of the fuel. The
SY 124 marker requirements for 500
ppm LM diesel fuel that were effective
from June 1, 2010 through May 31,
2012, were put in place to help ensure
that 500 ppm LM from larger refiners
did not inappropriately shift into the
limited 500 ppm NR diesel fuel pool
from small refiners, credit users, and
transmix processors. These marker
requirements were discontinued
because 500 ppm LM could no longer be
produced by larger refiners after May
31, 2012. The marker requirements for
500 ppm LM were never intended to
help prevent the misfueling of LM
equipment that requires the use of 15
ppm diesel fuel with 500 ppm LM.

We disagree with EMA’s comments
that EPA should take additional actions
to shield engine manufacturers,
vehicles, and equipment that require 15
ppm diesel from potential liability
resulting from defect reporting,
emissions warranty obligations, and
emission-recall requirements arising
from, or in connection with misfueling
with 500 ppm diesel. EPA has a long
history of including flexibilities in its
diesel program to allow the limited use
of higher sulfur fuels in older vehicles
and equipment that are not sulfur
sensitive. The mechanisms designed to
assign culpability and the consequences
for misfueling are long established and
are functioning adequately. Hence, we

believe that providing such a blanket
waiver of liability is neither necessary
nor appropriate.

Emission Impacts

Transmix processors stated that EPA
significantly underestimated the
potential increase in emissions from
additional truck transport of transmix
distillate product if the envisioned
flexibility is not finalized. One transmix
processor in the NEMA area stated that
they are currently shipping their
transmix distillate product over 800
miles to find a market, greatly exceeding
the 150 miles assumed by EPA in its
analysis. They also noted the sulfur
content for transmix distillate product is
often in the range of 100 to 200 ppm,
which is substantially lower that the
assumed average sulfur content in EPA’s
emissions analysis. They stated that
EPA underestimated the environmental
benefits of implementation the proposed
transmix flexibility by at least 40%.

A comment from a private individual
was opposed to extending the date
beyond which 500 ppm LM diesel fuel
could be sold. This commenter stated
that although the envisioned transmix
flexibility might be environmentally
beneficial on a national basis, the
emissions would shift from one locale to
another, affecting different people. The
commenter stated that extending the use
of 500 ppm LM would have substantial
adverse health effects. The commenter
stated that five minute exposures to
sulfur dioxide, which is produced from
sulfur in diesel when it is combusted,
can trigger asthma attacks, which can be
fatal. In addition, the commenter stated
that relatively short term exposures to
PM, s, which is also produced from
combustion of diesel, can have adverse
health impacts including death.

Response

The Agency is very concerned about
the localized impacts of emissions.
However, we do not believe that there
are potential localized impacts from the
transmix flexibility that warrant not
finalizing this action. In addition, not
finalizing this action would subject the
fuel distribution system to the
disruption and burden resulting from
the absence of sufficient flexibility for
disposal of diesel transmix. The
commenter states that the transmix
flexibility will result in a shift of
emissions from one area to another.
Under the scenario we evaluated, we
note that NOx, VOC, PM, SO,, CO, and
toxics emissions will be avoided on our
roadways by avoiding the need to
transport transmix distillate product by
truck to distant markets or transmix to
refinery processing facilities, while at

the same time sulfate PM and SO,
emissions may be increased slightly
from the locomotive and marine
applications along our rail lines and
waterways where the transmix distillate
is burned.2” In the case of both the small
emissions increases and decreases, these
emissions impacts will be distributed
over the broad areas where such
equipment operates. The small changes
in emission levels are expected to have
very minimal effect on pollutant
concentrations in any particular area.
The increased concentrations resulting
from these changes are likely to be
overwhelmingly offset by the significant
decreases in pollutant emissions (as a
result of the ULSD program) in areas
dominated by diesel engine sources,
such as locations downwind of marine
ports and rail lines. Studies in those
locations report peak SO,
concentrations below the National
Ambient Air Quality Standard for SO,
and well below the level at which
respiratory symptoms are observed in
some individuals with asthma.2s. 29
Furthermore, the diesel transmix
flexibility, as in the original Nonroad,
Locomotive, and Marine diesel final
rulemaking was necessary to allow the
distribution system to function while
providing ULSD product. Without it the
emission benefits of the ULSD program
could not be achieved. When the diesel
transmix provisions are viewed in light
of the broader ULSD regulations of
which they are a part, EPA is confident
that any small increase in local SO, or
PM emissions from the burning of
transmix will be more than offset by the
overall emissions reductions resulting
from EPA’s ULSD program.3° Thus,
even in areas where this transmix
distillate product will be burned, the
clean diesel program will be providing
very large emission benefits. As the
locomotive and marine engines fleet
progressively turns over to engines that
require the use of 15 ppm diesel fuel,
the use of 500 ppm LM will gradually
diminish and eventually disappear. EPA
intends to evaluate in a later action

27 See Section III.C in today’s rule for a discussion
of the emissions effects of the transmix flexibility.

28 Ault, A.P.; Gaston, C.J.; Wang, Y.; Dominguez,
G.; Thiemens, M.H.; Prather, K.A. (2010)
Characterization of the single particle mixing state
of individual ship plume events measured at the
Port of Los Angeles. Environ Sci Technol 44: 1954—
1961.

29 Vutukuru, S.; Dabdub, D. (2008) Modeling the
effects of ship emissions on coastal air quality: A
case study of southern California. Atmos Environ
42: 3751-3764.

30 See Section III.C. of today’s notice for a
discussion of the small emissions effects of the
transmix flexibility in comparison to the emissions
benefits from the ULSD program.
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when the 500 ppm LM flexibility is no
longer useful and should be retired.

The generation of transmix is a
necessary consequence of the
transportation of the cleaner fuel
required by those regulations within the
current fuel transportation system, and
allowing it to be utilized in nearby
locomotive and marine diesel
applications is preferable to subjecting
the market to supply disruptions or at
a minimum requiring further
transportation of fuel through methods
that would increase transportation-
related emissions.

Due Process

A private individual stated that
although extending the date beyond
which 500 ppm LM diesel fuel could be
sold may be environmentally beneficial
on a national basis, the shift of
emissions from one locale to another
associated with the flexibility means
that the pollution will affect different
people. The commenter stated that such
a shift in emissions is unconstitutional,
claiming it violates both substantive and
procedural due process. The commenter
stated that procedural due process
requires more notice than a direct final
rule in the Federal Register, which the
commenter states almost no one reads.
Moreover, the commenter states that
substantive due process does not allow
the federal government to authorize the
killing of U.S. citizens for the
“convenience” of a small group of
corporations that own transmix
processing facilities.

Response

We disagree with the comment that
EPA’s action is not constitutional by
violating substantive due process. The
commenter makes no attempt to justify
the statement that EPA is violating
substantive due process, and provides
no legal support for such a statement.
EPA is acting well within its authority
under Title IT of the Clean Air Act to
develop and implement a diesel fuel
program. Obviously, EPA is not
authorizing the killing of U.S. citizens,
and, as discussed above, the clean diesel
program, which this final rule supports,
actually reduces harmful emissions
from diesel engines.

We further disagree that EPA has not
provided sufficient procedural due
process. EPA published a proposed rule
in parallel with the direct final rule that
was withdrawn due to a negative
comment. EPA’s publication of
proposed rules in the Federal Register
follows the procedure laid out in the
Clean Air Act and provides adequate
legal notice under the Federal Register
Act. Publication of proposed EPA rules

in the Federal Register has been the
normal method of providing notice for
decades, and those wishing to know of
EPA proposals are best served if EPA
continues to use this approach
consistently. EPA is taking this final
action based on our consideration of the
comments received on that proposed
rule.

Effect of Rule on Analyses Under Other
Laws

A private individual stated that the
proposed regulatory change would
adversely impact many analyses under
the National Environmental Policy Act
(NEPA), State NEPAs, the Endangered
Species Act, the National Historic
Preservation Act, and various State laws
which have assumed the use of 15 ppm
sulfur LM diesel fuel. The comment
claims that many of these analyses
assume that 15 ppm sulfur will be used
in locomotives and marine engines
outside of NEMA and that the analyses
will be incorrect. As an example, the
commenter states that the
Environmental Report for the proposed
Amber Energy coal transferring facility
at Port Morrow, Oregon, assumes that
the locomotives and tugs will use 15
ppm sulfur diesel fuel. The commenter
states that if EPA approves this rule,
that analysis will be wrong.

Another commenter representing
transmix facilities, responding to the
previous commenter, stated that the
previous comment was general and
unsupported and pointed to no specific
analysis where 15 ppm sulfur is
assumed, nor did it quantify any net
reductions in air pollution that would
occur. The commenter also stated that
the previous commenter did not
reference analytical assumptions or
whether any analysis is based on use of
15 ppm sulfur in engines not otherwise
required to use such fuel. The
commenter notes that CAA rulemakings
are exempt from NEPA and states that
the previous commenter does not
identify a specific nexus between the
regulatory action and the Endangered
Species Act or the National Historic
Preservation Act. The commenter also
states that in the specific example
provided in the earlier comment, the
facility mentioned is currently at the
proposal stage and a decision has been
made to conduct an Environmental
Assessment for the facility under NEPA.
The commenter stated that they believe
that no final regulatory analysis has
been completed that is dependent on
the use of 15 ppm sulfur diesel.

Response

EPA believes it is unlikely that the
use of limited volumes of 500 ppm

diesel fuel produced from transmix
would have a substantial effect on
NEPA or other analyses, or that it would
even be possible to predict what
volumes of such fuel would be used in
a specific local area, for the purposes of
such an analysis. As discussed in
section III.C., EPA’s analysis of the
potential emission impacts nationwide
shows no significant impacts. Given the
relatively small volume of diesel fuel
produced by transmix compared to the
total volume of diesel fuel used in
locomotives or marine engines, it is
unlikely that any single NEPA analysis
would reach different conclusions.
However, EPA notes that both NEPA
and the Endangered Species Act, at a
minimum, provide for reconsideration
of significant new information where
appropriate. To the extent that any
analysis may have assumed the use of
15 ppm sulfur LM diesel fuel, it may be
appropriate to review the analysis to
determine whether any effect resulting
from potential use of limited volumes of
500 ppm diesel fuel produced from
transmix should be considered. As the
second commenter notes, it is not clear
that any final regulatory analysis has
depended on use of 15 ppm LM diesel
fuel and would be affected by this final
rule. The use of such fuel may occur for
reasons unrelated to this rule, such as
an agreement that newer locomotives
would be used in connection with the
project.

EPA also agrees with the second
commenter that actions under the CAA
are not subject to NEPA and that the
initial commenter has provided no
context or support for his allegations
regarding any nexus between this action
and analysis under the NEPA, the
Endangered Species Act, the National
Historic Preservation Act, or the
“various State laws” referred to without
citation by that commenter. In any case,
as EPA notes above, the factual
circumstances for this rule do not
indicate any significant effect on any air
pollution concentrations, and the
commenter provides no information
regarding the effect of this rule on
interests affected by the other statutes.

Regulations Related to the Production of
500 ppm From Transmix by Pipeline
Operators

A pipeline operator stated that the
current rulemaking does not provide
certainty that pipelines can produce 500
ppm LM diesel and distribute that fuel
to their customers without requiring the
transmix to be moved to or through
transmix processor facilities.
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Response

Pipeline processors produce 500 ppm
LM from the interface mixture between
batches of ULSD and higher sulfur
distillates (i.e. jet fuel and heating oil).
The production of such 500 ppm fuel by
pipeline operators does not require the
use of a distillation tower used by
transmix processors to separate gasoline
from distillate fuel.

We agree that the regulations should
be amended to provide clarity that
pipeline operators as well as transmix
processors can produce 500 ppm LM
from transmix. This was EPA’s intent
when the original 500 ppm LM transmix
flexibility was finalized in the nonroad
diesel rulemaking and has been EPA’s
policy since. However, the regulatory
text was primarily focused on the
production of 500 ppm LM by transmix
processors.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order (EO) 12866
(58 FR 51735 (October 4, 1993)), this
action is not a “‘significant regulatory
action.” Accordingly, the Office of
Management and Budget (OMB) waived
review of this action under Executive
Orders 12866 and 13563 (76 FR 3821
(January 21, 2011)).

B. Paperwork Reduction Act

The information collection
requirements in this rule will be
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The information collection
requirements are not enforceable until
OMB approves them.

The reporting requirements apply to
transmix processors and pipeline
operators who produce diesel fuel from
transmix (all of whom are refiners) and
other parties (such as carriers or
distributors) in the distribution chain
who handle diesel fuel produced from
transmix. The collected data will permit
EPA to: (1) Process compliance plans
from producers of diesel fuel from
transmix; and (2) Ensure that diesel fuel
made from transmix meets the standards
required under the regulations at 40
CFR Part 80, and that the associated
benefits to human health and the
environment are realized. We estimate
that 25 producers of diesel fuel from
transmix and 150 other parties may be
subject to the proposed information
collection. We estimate an annual
reporting burden of 28 hours per

producer of diesel fuel from transmix
(respondent) and 8 hours per other party
(respondent); considering all
respondents (producers of diesel fuel
from transmix and other parties) who
would be subject to the proposed
information collection, the annual
reporting burden, per respondent,
would be 11 hours. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
the instructions; develop, acquire,
install, and utilize technology and
systems for the purpose of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transit or otherwise
disclose the information. Burden is as
defined at 5 CFR 1320.3(b).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9. When
this ICR is approved by OMB, the
Agency will publish a technical
amendment to 40 CFR part 9 in the
Federal Register to display the OMB
control number for the approved
information collection requirements
contained in this final rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small

organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this action on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This final rule will not impose any new
requirements on small entities. The
amendments to the diesel transmix
provisions would lessen the regulatory
burden on all affected transmix
processors and provide a source of
lower cost locomotive and marine diesel
fuel to consumers.

D. Unfunded Mandates Reform Act

This rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any one year. We
have determined that this action will
not result in expenditures of $100
million or more for the above parties
and thus, this rule is not subject to the
requirements of sections 202 or 205 of
the Unfunded Mandates Reform Act
(UMRA).

This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. It
only applies to diesel fuel producers,
distributors, and marketers and makes
relatively minor modifications to the
diesel sulfur regulations.

E. Executive Order 13132 (Federalism)

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action only
applies to diesel fuel producers,
distributors, and marketers and makes
relatively minor modifications to the
diesel sulfur regulations. Thus,
Executive Order 13132 does not apply
to this action.

F. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This rule does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249 (November 9,
2000)). It applies to diesel fuel
producers, distributors, and marketers.
This action makes relatively minor
modifications to the diesel sulfur
regulations, and does not impose any
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enforceable duties on communities of
Indian tribal governments. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885 (April 23, 1997)) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, 12(d) (15 U.S.C. § 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so will be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies. NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or

environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations. In the case of
both the small emissions increases and
decreases, these emissions impacts will
be distributed over the broad areas
where such equipment operates. The
small changes in emission levels are
expected to have very minimal effect on
pollutant concentrations in any
particular area.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et. seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

VI. Statutory Provisions and Legal
Authority

Statutory authority for the rule
finalized today can be found in Section
211 of the Clean Air Act, 42 U.S.C.

7545. Additional support for the
procedural and compliance related
aspects of today’s rule, including the
recordkeeping requirements, come from
sections 114, 208, and 301(a) of the
Clean Air Act, 42 U.S.C. 7414, 7542, and
7601(a).

List of Subjects in 40 CFR Part 80

Environmental protection,
Administrative practice and procedure,
Air pollution control, Confidential
business information, Diesel Fuel,
Transmix, Energy, Labeling, Motor
vehicle pollution, Penalties, Petroleum,
Reporting and recordkeeping
requirements.

Dated: December 14, 2012.

Lisa P. Jackson,
Administrator.
For the reasons set forth in the

preamble, 40 CFR part 80 is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80 is
revised to read as follows:

Authority: 42 U.S.C. 7414, 7521, 7542,
7545, and 7601(a).

Subpart I—Motor Vehicle Diesel Fuel;
Nonroad, Locomotive, and Marine
Diesel Fuel; and ECA Marine Fuel

m 2. Section 80.511 is amended by
revising paragraph (b)(4) to read as
follows:

§80.511 What are the per-gallon and
marker requirements that apply to NRLM
diesel fuel, ECA marine fuel, and heating oil
downstream of the refiner or importer?

* * * * *

(b) * x %

(4) Except as provided in paragraphs
(b)(5) through (8) of this section, the per-
gallon sulfur standard of § 80.510(c)
shall apply to all NRLM diesel fuel
beginning August 1, 2014 for all
downstream locations other than retail
outlets or wholesale purchaser-
consumer facilities, shall apply to all
NRLM diesel fuel beginning October 1,
2014 for retail outlets and wholesale
purchaser-consumer facilities, and shall
apply to all NRLM diesel fuel beginning
December 1, 2014 for all locations. This
paragraph (b)(4) does not apply to LM
diesel fuel produced from transmix that
is sold or intended for sale in areas
other than in the area listed in
§80.510(g)(2) (i.e. Alaska), as provided
by §80.513(f).

* * * * *

m 3. Section 80.513 is amended as
follows:

m a. By revising the section heading.

m b. By revising the introductory text.
m c. By revising paragraphs (d) and (e).
m d. By adding new paragraphs (f), (g),
and (h).

§80.513 What provisions apply to
transmix processing facilities and pipelines
that produce diesel fuel from pipeline
interface?

For purposes of this section, transmix
means a mixture of finished fuels, such
as pipeline interface, that no longer
meets the specifications for a fuel that
can be used or sold without further
processing or handling. For the
purposes of this section, pipeline
interface means the mixture between
different fuels that abut each other
during shipment by pipeline. This
section applies to refineries (or other
facilities) that produce diesel fuel from
transmix by distillation or other refining
processes but do not produce diesel fuel
by processing crude oil and to pipelines
that produce diesel fuel from transmix.
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This section only applies to the volume
of diesel fuel produced from transmix
by a transmix processor using these
processes, and to the diesel fuel volume
produced by a pipeline operator from
transmix. This section does not apply to
any diesel fuel volume produced by the
blending of blendstocks.

* * * * *

(d) From June 1, 2010 through May
31, 2014, NRLM diesel fuel produced by
a transmix processor or a pipeline
facility that produces diesel fuel from
transmix is subject to the standards
under § 80.510(a). This paragraph (d)
does not apply to NRLM diesel fuel that
is sold or intended for sale in the areas
listed in § 80.510(g)(1) or (g)(2).

(e) From June 1, 2014 and beyond,
NRLM diesel fuel produced by a
transmix processor and a pipeline
facility that produces diesel fuel from
transmix is subject to the standards of
§80.510(c).

(f) From February 25, 2013 through
May 31, 2014, LM diesel fuel produced
by a transmix processor or a pipeline
facility that produces diesel fuel from
transmix that is sold or intended for sale
in the area listed in § 80.510(g)(1) is
subject to the standards of § 80.510(a)
provided that the conditions in
paragraph (h) of this section are
satisfied. Diesel fuel produced from
transmix that does not meet the
conditions in paragraph (h) of this
section is subject to the sulfur standard
in §80.510(c).

(g) Beginning June 1, 2014, LM diesel
fuel produced by a transmix processor
or a pipeline facility that produces
diesel fuel from transmix is subject to
the sulfur standard of § 80.510(a),
provided that the conditions in
paragraph (h) of this section are
satisfied. Diesel fuel produced from
transmix that does not meet the
conditions in paragraph (h) of this
section is subject to the sulfur standard
in §80.510(c).

(h) The following conditions must be
satisfied to allow the production of 500
ppm LM under paragraphs (f) and (g) of
this section.

(1) The fuel must be produced from
transmix.

(2) The fuel must not be sold or
intended for sale in the area listed in
§80.510(g)(2) (i.e., Alaska).

(3) A facility producing 500 ppm LM
diesel fuel must obtain approval from
the Administrator for a compliance
plan. The compliance plan must detail
how the facility will segregate any 500
ppm LM diesel fuel produced subject to
the standards under § 80.510(a) from the
producer through to the ultimate
consumer from fuel having other

designations. The compliance plan must
demonstrate that the end users of 500
ppm LM will also have access to 15
ppm diesel fuel for use in those engines
that require the use of 15 ppm diesel
fuel. The compliance plan must identify
the entities that handle the 500 ppm LM
through to the ultimate consumer. No
more than 4 separate entities shall
handle the 500 ppm LM between the
producer and the ultimate consumer.
The compliance plan must also identify
all ultimate consumers to whom the
refiner supplies the 500 ppm LM diesel
fuel. The compliance plan must detail
how misfueling of 500 ppm LM into
vehicles or equipment that require the
use of 15 ppm diesel fuel will be
prevented.

(i) Producers of 500 ppm LM diesel
fuel must be registered with EPA under
§80.597 prior to the distribution of any
500 ppm LM diesel fuel.

(ii) Producers of 500 ppm LM must
initiate a PTD that meets the
requirements in paragraph (h)(3)(iii) of
this section.

(iii) All transfers of 500 ppm LM
diesel fuel must be accompanied by a
PTD that clearly and accurately states
the fuel designation; the PTD must also
meet all other requirements of § 80.590.

(iv) Batches of 500 ppm LM may be
shipped by pipeline provided that such
batches do not come into physical
contact in the pipeline with batches of
other distillate fuel products that have
a sulfur content greater than 15 ppm.

(v) The volume of 500 ppm LM
shipped via pipeline under paragraph
(h)(3)(iv) of this section may swell by no
more than 2% upon delivery to the next
party. Such a volume increase may only
be due to volume swell due to
temperature differences when the
volume was measured or due to normal
pipeline interface cutting practices
notwithstanding the requirement under
paragraph (h)(3)(iv) of this section.

(vi) Entities that handle 500 ppm LM
must calculate the balance of 500 ppm
LM received versus the volume
delivered and used on an annual basis.

(vii) The records required in this
section must be maintained for five
years, by each entity that handles 500
ppm LM and be made available to EPA
upon request.

(4) All parties that take custody of 500
ppm LM must segregate the product
from other fuels and observe the other
requirements in the compliance plan
approved by EPA pursuant to paragraph
(h)(3) of this section.

m 4. Section 80.572 is amended by
revising the section heading and
paragraph (d) to read as follows:

§80.572 What labeling requirements apply
to retailers and wholesale purchaser-
consumers of Motor Vehicle, NR, LM and
NRLM diesel fuel and heating oil beginning
June 1, 2010?

* * * * *

(d) From June 1, 2010 through
September 30, 2012 and from February
25, 2013 and thereafter, for pumps
dispensing LM diesel fuel subject to the
500 ppm sulfur standard of § 80.510(a):

LOW SULFUR LOCOMOTIVE AND
MARINE DIESEL FUEL (500 ppm Sulfur
Maximum)

WARNING

Federal law prohibits use in nonroad
engines or in highway vehicles or
engines.

* * * * *

m 5. Section 80.597 is amended by
adding paragraph (d)(3)(ii) to read as
follows:

§80.597 What are the registration

requirements?
* * * * *

* * * * *
[FR Doc. 2012-30960 Filed 12-21-12; 4:15 pm]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 70

[Docket No. CDC-2012-0016]

RIN 0920-AA22

Control of Communicable Diseases:
Interstate; Scope and Definitions

AGENCY: Centers for Disease Control and
Prevention (HHS/CDC), Department of
Health and Human Services (HHS).
ACTION: Direct Final Rule and request for
comments.

SUMMARY: In this Direct Final Rule, the
Centers for Disease Control and
Prevention (CDC), located within the
Department of Health and Human
Services (HHS) is proposing to update
the definitions for interstate quarantine
regulations to reflect modern
terminology and plain language used by
private industry and public health
partners. These updates will not affect
current practices. As part of the update,
we are updating two existing definitions
and adding eight new definitions to
clarify existing provisions, as well as
updating regulations to reflect the most
recent Executive Order addressing
quarantinable communicable diseases.
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DATES: The DFR is effective on February
25, 2013 unless significant adverse
comment is received by January 25,
2013. If we receive no significant
adverse comments within the specified
comment period, we intend to publish

a document confirming the effective
date of the final rule in the Federal
Register within 30 days after the
comment period on this DFR ends. If we
receive any timely significant adverse
comment, we will withdraw this DFR in
part or in whole by publication of a
document in the Federal Register
within 30 days after the comment
period ends.

ADDRESSES: You may submit comments,
identified by “RIN 0920-AA22” by any
of the following methods:

e Internet: Access the Federal e-
rulemaking portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Division of Global Migration
and Quarantine, Centers for Disease
Control and Prevention, 1600 Clifton
Road NE., MS-03, Atlanta, Georgia
30333, ATTN: Part 70 DFR.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
relevant comments will be posted
without change to http://
regulations.gov, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the “Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, please go to
http://www.regulations.gov. Comments
will be available for public inspection
Monday through Friday, except for legal
holidays, from 9 a.m. until 5 p.m.,
Eastern Time, at 1600 Clifton Road NE.,
Atlanta, Georgia 30333. Please call
ahead to 1-866—-694—4867 and ask for a
representative in the Division of Global
Migration and Quarantine (DGMQ) to
schedule your visit. To download an
electronic version of the rule, access
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this direct final
rule: Ashley A. Marrone, JD, Centers for
Disease Control and Prevention, 1600
Clifton Road NE., Mailstop E-03,
Atlanta, Georgia 30333; telephone 404—
498-1600.

SUPPLEMENTARY INFORMATION HHS/CDC
is publishing a DFR because it does not
expect to receive any significant adverse
comments and believes that updating

definitions to add clarity to the
regulations is non-controversial.
However, in this Federal Register, HHS/
CDC is simultaneously publishing a
companion notice of proposed
rulemaking (NPRM) that proposes
identical modifications. If HHS/CDC
does not receive any significant adverse
comments on this DFR within the
specified comment period, we will
publish a document in the Federal
Register confirming the effective date of
this final rule within 30 days after the
comment period on the DFR ends and
withdraw the NPRM. If HHS/CDC
receives any timely significant adverse
comment, we will withdraw the DFR in
part or in whole by publication of a
document in the Federal Register
within 30 days after the comment
period ends. HHS/CDC will carefully
consider all public comments received
before proceeding with any subsequent
final rule based on the NPRM. A
significant adverse comment is one that
explains: (1) Why the DFR is
inappropriate, including challenges to
the rule’s underlying premise or
approach; or (2) why the DFR will be
ineffective or unacceptable without a
change.

This preamble is organized as follows:

I. Public Participation
II. Authority for These Regulations
I1I. Rationale for DFR
IV. Updates to Section 70.1
A. Definitions Updated Under Section 70.1
B. Definitions Added to Section 70.1
V. Rationale for Updates Under Section 70.6
VI. Alternatives Considered
VII. Required Regulatory Analyses
A. Required Regulatory Analyses Under
Executive Orders 12866 and 13563
B. Regulatory Flexibility Act
C. Small Business Regulatory Enforcement
Fairness Act of 1996
D. The Paperwork Reduction Act of 1995
E. National Environmental Policy Act
(NEPA)
F. Civil Justice Reform (Executive Order
12988)
G. Executive Order 13132 (Federalism)
H. Plain Language Act of 2010

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written views, opinions,
recommendations, and data. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not include any
information in your comment or
supporting materials that you do not
wish to be disclosed publicly.
Comments are invited on any topic
related to this DFR.

II. Authority for These Regulations

The primary authority supporting this
rulemaking is section 361 of the Public
Health Service Act (42 U.S.C. 264).
Section 361 authorizes the Secretary of
HHS to make and enforce regulations as
in the Secretary’s judgment are
necessary to prevent the introduction,
transmission, or spread of
communicable diseases from foreign
countries into the states or possessions
of the United States and from one state
or possession into any other state or
possession. Regulations that implement
federal quarantine authority are
currently promulgated in 42 CFR Parts
70 and 71. Part 71 contains regulations
to prevent the introduction,
transmission, and spread of
communicable diseases into the states
and possessions of the United States,
while Part 70 contains regulations to
prevent the introduction, transmission,
or spread of communicable diseases
from one state into another. The
Secretary has delegated to the Director
of the Centers for Disease Control and
Prevention the authority for
implementing these regulations.

Authority for carrying out most of
these functions has been delegated to
HHS/CDC’s Division of Global
Migration and Quarantine (DGMQ). The
Secretary’s authority to apprehend,
examine, detain, and conditionally
release individuals is limited to those
quarantinable communicable diseases
published in an Executive Order of the
President. This list currently includes
cholera, diphtheria, infectious
tuberculosis (TB), plague, smallpox,
yellow fever, and viral hemorrhagic
fevers, such as Marburg, Ebola, and
Crimean-Congo hemorrhagic fever
(CCHF), Severe Acute Respiratory
Syndrome (SARS), and influenza caused
by novel or re-emergent influenza
viruses that are causing or have the
potential to cause a pandemic (see
Executive Order 13295, as amended by
Executive Order 13375 on April 1,
2005).

II1. Rationale for DFR

Through this DFR, HHS/CDC is
updating definitions to Part 70 to reflect
modern science and current practices.
HHS/CDC has chosen to publish a DFR
because we view this as a non-
controversial action and anticipate no
significant adverse comment. This DFR
does not create any additional
requirements or burden upon the
regulated community, nor does it affect
the current practices of HHS/CDC. A
significant adverse comment is one that
explains: (1) Why the DFR is
inappropriate, including challenges to
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the rule’s underlying premise or
approach; or (2) why the DFR will be
ineffective or unacceptable without a
change. In determining whether a
comment necessitates withdrawal of the
DFR, HHS/CDC will consider whether it
warrants a substantive response in a
notice and comment process. If we
receive significant adverse comment on
this DFR, we will publish a timely
withdrawal in the Federal Register
informing the public that the
amendment in this rule will not take
effect. If this DFR is withdrawn, we will
carefully consider all public comments
before proceeding with any subsequent
final rule based on the NPRM which is

being published simultaneously in the
Federal Register.

IV. Updates to Section 70.1

Regulations that implement federal
authority for interstate quarantine are
currently promulgated in 42 CFR part
70. The Secretary of HHS has delegated
to the Director of the Centers for Disease
Control and Prevention the authority for
implementing 42 CFR part 70.

Through this DFR, HHS/CDC
proposes to update the Definitions for
42 CFR part 70, under section 70.1, to
reflect modern terminology and plain
language commonly used by private
sector industry and public health
partners, as well as clarify the intent of

the provisions that follow. Specifically,
we are updating two existing definitions
and adding eight new definitions to
clarify existing provisions, as well as
updating 70.6 to reflect the language of
the most recent Executive Order
concerning quarantinable
communicable diseases.

Section 70.1(b) contains the
definitions used in this DFR. The DFR
proposes new or updated definitions to
be consistent with modern quarantine
concepts and current medical and
public health principles and practice.
Table 1 lists the current definitions
found in 42 CFR part 70 and the
definitions proposed in this DFR.

TABLE 1—DEFINITIONS AND CORRESPONDING CHANGES IN DEFINITIONS IN THE FINAL RULE

Existing
definitions in
42 CFR part 70

Corresponding, new or updated definition in DFR

Communicable diseases

Communicable period ..........ccccuveerereenreniennnennens

CONVEYANCE ....ooveeeeiiniieierieesre e

Incubation period

Interstate traffic ........ccccceeeieeiiiiie e,

CDC.

No Change.

No Change.
Conditional release.
No Change,
Director.

No Change.

No Change.
Isolation.

Master or Operator.
Updated.
Quarantine.

Updated.
U.S Territory.
No Change.

Quarantinable communicable disease.

A. Definitions Updated Under Section
70.1

Possession. To best add clarity to part
70, we have updated the term
“possession” to mean ‘“U.S. Territory”
and defined U.S. Territory to include
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.
Currently, only Puerto Rico and the
Virgin Islands are explicitly listed in the
definition. Thus, CDC is updating this
provision to explicitly list the other U.S.
jurisdictions to which this part applies.

State. To best add clarity to the
regulations of part 70, specifically
where roles and responsibilities are
outlined, we have included a definition
of “state” to mean any of the 50 states
within the United States, plus the
District of Columbia.

B. Definitions Added to Section 70.1

CDC. We have defined “CDC” to
mean the Centers for Disease Control
and Prevention within the Department

of Health and Human Services to clarify
the provisions under part 70.

Conditional release. We have defined
“conditional release’ to have the same
meaning as “‘surveillance,” as that term
is defined in 42 CFR Part 71. We have
included this definition to best add
clarity to the provisions and practices
under part 70, specifically section 70.6,
as well as to ensure that conditional
release and surveillance are both used
consistently in both parts 70 and 71.

Director. To clarify the provisions
under part 70, we have defined
‘“Director”’ to mean the Director, Centers
for Disease Control and Prevention,
Department of Health and Human
Services, or another authorized
representative as approved by the CDC
Director or the Secretary of HHS.

Isolation. In this DFR, ‘““isolation” is
defined as the separation of an
individual or group reasonably believed
to be infected with a quarantinable
communicable disease from those who
are healthy to prevent the spread of the
quarantinable communicable disease.
This DFR clarifies the distinction

between quarantine and isolation by
separately defining “quarantine” and
“isolation” to distinguish these common
public health measures. Isolation, as
currently used in 42 CFR 71.1, applies
to both persons and groups of persons.
Thus, CDC is changing the definition in
part 70 so that the term is used
consistently in both part 70 and 71.
Applying isolation measures to groups
of individuals is consistent with CDC’s
current practice and does not constitute
a substantive change.

Master or Operator. This DFR defines
“Master” or “Operator” as the aircrew
or sea crew member with responsibility
respectively for aircraft or vessel
operation and navigation or a similar
individual with responsibility for a
conveyance. We have included this
definition to better identify and assign
responsibilities under this subpart
(according to current practices).

Quarantine. This DFR defines
“quarantine” as the separation of an
individual or group reasonably believed
to have been exposed to a quarantinable
communicable disease, but not yet ill,



Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

75883

from others who have not been so
exposed, to prevent the possible spread
of the quarantinable communicable
disease. In this DFR, HHS/CDC is
separately defining quarantine and
isolation to distinguish these common
public health measures. Applying
quarantine measures to groups of
individuals is consistent with HHS/
CDC’s current practice and does not
constitute a substantive change.

Quarantinable communicable
disease. Under this DFR, “quarantinable
communicable disease’” means any of
the communicable diseases listed in an
Executive Order, as provided under
section 361 of the Public Health Service
Act (42 U.S.C. 264). Executive Order
13295, of April 4, 2003, as amended by
Executive Order 13375 of April 1, 2005,
contains the current revised list of
quarantinable communicable diseases,
and may be found at http://
www.cdc.gov/quarantine and in the
docket as supplemental documents. If
this Executive Order is amended, HHS/
CDC will enforce the amended order
immediately and update its Web site.
The definition for “quarantinable
communicable disease” is being added
to Part 70 through this DFR to reflect the
most recent Executive Order regarding
quarantinable communicable disease.
This addition does not reflect a
substantive change from current
practice.

U.S. Territory. Under this DFR, “U.S.
Territory” means any territory (also
known as possessions) of the United
States including American Samoa,
Guam, the Commonwealth of the
Northern Mariana Islands, the
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands. The Department of
the Interior’s Office of Insular Affairs,
the federal government’s cognizant
agency for U.S. territories, no longer
uses the term “possession” to refer to
these jurisdictions. Consequently, HHS/
CDC is adding a new definition for U.S.
territory consistent with current federal
usage.

V. Updates to Section 70.6

Section 70.6, Apprehension and
detention of persons with specific
diseases, contains the general authority
for the Director to take measures with
respect to persons to protect the public’s
health against the spread of
communicable diseases “listed in an
Executive Order setting out a list of
quarantinable communicable diseases,
as provided under section 361(b) of the
Public Health Service Act.” The current
section 71.32(a) lists Executive Order
13295, of April 4, 2003. The subpart
states that “If this Order is amended,
HHS will enforce that amended order.”

On April 1, 2005, this Executive Order
was amended by Executive Order
13375. Therefore, as part of the non-
controversial changes in this DFR, we
are also updating section 70.6 to reflect
the most recent amendment to the
Executive Order which lists the
“‘quarantinable communicable disease”,
which we have also defined. These
changes are not substantive and will not
affect current practices.

VI. Alternatives Considered

Under Executive Order 13563
agencies are asked to consider all
feasible alternatives to current practice
and the rule as proposed. HHS/CDC
notes that the main impact of this
proposed rule is to update current
definitions and clarify language in the
current regulation to reflect modern
terminology and plain language
commonly used by global private sector
industry and public health partners. The
intent of these updates is to clarify the
provisions of the existing regulation to
help the regulated community comply
with current regulation and protect
public health. HHS/CDC believes that
this rulemaking complies with the spirit
of the Executive Order; updating current
definitions, clarifying language, and
updating the referenced Executive Order
provides good alternatives to the current
regulation.

VIIL Required Regulatory Analyses

A. Required Regulatory Analyses Under
Executive Orders 12866 and 13563

Under Executive Order 12866 (EO
12866), Regulatory Planning and Review
(58 FR 51735, October 4, 1993) HHS/
CDC is required to determine whether
this regulatory action would be
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Orders. This order defines
“significant regulatory action” as any
regulatory action that is likely to result
in a rule that may:

= Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

= Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

= Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients; or,

= Raise novel legal or policy issues
arising out of legal mandates, the

President’s priorities, or the principles
set forth in E.O. 12866.

Executive Order 13563 (E.O. 13563),
Improving Regulation and Regulatory
Review, (76 FR 3821, January 21, 2011),
updates some of the provisions of E.O.
12866 in order to promote more
streamlined regulatory actions. This
E.O. charges, in part, that, while
protecting “‘public health, welfare,
safety, and our environment” that
regulations must also ‘“‘promote
predictability and reduce uncertainty”
in order to promote economic growth.
Further, regulations must be written in
common language and be easy to
understand. In the spirit of E.O. 13563,
this DFR enhances definitions related to
the control of communicable diseases
and add more current medical
terminology where appropriate.

HHS/CDC has determined that this
DFR is simply an update and
clarification of definitions and terms
used in the current regulation. As such,
the DFR complies with the spirit of E.O.
13563. Further, HHS/CDC has
determined that this DFR is not a
significant regulatory action as defined
in E.O. 12866 because the DFR is
definitional and does not change the
baseline costs for any of the primary
stakeholders.

B. Regulatory Flexibility Act

We have examined the impacts of the
rule under the Regulatory Flexibility
Act (5 U.S.C. 601-612). Unless we
certify that the rule is not expected to
have a significant economic impact on
a substantial number of small entities,
the Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), requires agencies to analyze
regulatory options that would minimize
any significant economic impact of a
rule on small entities. We certify that
this rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the RFA.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This DFR is not a major rule as
defined by Sec. 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in cost or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.


http://www.cdc.gov/quarantine
http://www.cdc.gov/quarantine

75884

Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

D. The Paperwork Reduction Act of
1995

HHS/CDC has already determined
that the Paperwork Reduction Act
applies to the data collection and record
keeping requirements of 42 CFR part 70
and has obtained approval by the Office
of Management and Budget (OMB) to
collect data and require record keeping
under OMB Control No. 0920-0488,
expiration 03/31/2013. The changes in
this rule do not impact the data
collection or record keeping
requirements and do not require
revision to the approval from OMB.

E. National Environmental Policy Act
(NEPA)

Pursuant to 48 FR 9374 (list of HHS/
CDC program actions that are
categorically excluded from the NEPA
environmental review process), HHS/
CDC has determined that this action
does not qualify for a categorical
exclusion. In the absence of an
applicable categorical exclusion, the
Director, CDC, has determined that
provisions amending 42 CFR part 70
will not have a significant impact on the
human environment. Therefore, neither
an environmental assessment nor an
environmental impact statement is
required.

F. Civil Justice Reform (Executive Order
12988)

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under this rule: (1) All State
and local laws and regulations that are
inconsistent with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings will not be
required before parties may file suit in
court challenging this rule.

G. Executive Order 13132 (Federalism)

HHS/CDC has reviewed this rule in
accordance with Executive Order 13132
regarding Federalism, and has
determined that it does not have
“federalism implications.” The rule
does not “have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

H. Plain Language Act of 2010

Under Public Law 111-274 (October
13, 2010), executive Departments and
Agencies are required to use plain
language in documents that explain to
the public how to comply with a
requirement the Federal Government
administers or enforces. HHS/CDC has
attempted to use plain language in

promulgating this rule consistent with
the Federal Plain Writing Act and
requests public comment on this effort.

List of Subjects in Part 70

Communicable diseases, Isolation,
Public health, Quarantine,
Quarantinable communicable disease.

Amended Text

For the reasons discussed in the
preamble, the Centers for Disease
Control and Prevention amends 42 CFR
part 70 as follows:

PART 70—INTERSTATE QUARANTINE

m 1. The authority citation for part 70
continues to read as follows:

Authority: Secs. 215 and 311 of the Public
Health Service (PHS) Act, as amended (42
U.S.C. 216, 243); section 361-369, PHS Act,
as amended (42 U.S.C. 264-272); 31 U.S.C.
9701.

m 2. Amend § 70.1 as follows:

m a. Remove paragraph designations (a),
(b), (c), (d), (e), (f), and (g).

m b. Add in alphabetical order
definitions of CDC, Conditional release,
Director, Isolation, Master or Operator,
Quarantine, Quarantinable
communicable disease, and U.S.
Territory.

m c. Revise the definitions of Possession
and State. The revisions and additions
read as follows:

§70.1 General definitions.
* * * * *

CDC means the Centers for Disease
Control and Prevention, Department of
Health and Human Services.

* * * * *

Conditional release means
“surveillance” as that term is defined in
42 CFR 71.1.

* * * * *

Director means the Director, Centers
for Disease Control and Prevention,
Department of Health and Human
Services, or another authorized
representative as approved by the CDC
Director or the Secretary of HHS.

* * * * *

Isolation means the separation of an
individual or group reasonably believed
to be infected with a quarantinable
communicable disease from those who
are healthy to prevent the spread of the
quarantinable communicable disease.

Master or Operator means the aircrew
or sea crew member with responsibility
respectively for aircraft or vessel
operation and navigation, or a similar
individual with responsibility for a
conveyance.

Possession means U.S. Territory.

Quarantine means the separation of
an individual or group reasonably

believed to have been exposed to a
quarantinable communicable disease,
but who are not yet ill, from others who
have not been so exposed, to prevent the
possible spread of the quarantinable
communicable disease.

Quarantinable communicable disease
means any of the communicable
diseases listed in an Executive Order, as
provided under section 361 of the
Public Health Service Act. Executive
Order 13295, of April 4, 2003, as
amended by Executive Order 13375 of
April 1, 2005, contains the current
revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov and
http://www.archives.gov/
federal register. If this Order is
amended, HHS will enforce that
amended order immediately and update
that Web site.

State means any of the 50 states, plus
the District of Columbia.

U.S. Territory means any territory
(also known as possessions) of the
United States, including American
Samoa, Guam, the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.

* * * * *

m 3. Revise § 70.6 to read as follows:

§70.6 Apprehension and detention of
persons with specific diseases.

Regulations prescribed in this part
authorize the detention, isolation,
quarantine, or conditional release of
individuals, for the purpose of
preventing the introduction,
transmission, and spread of the
communicable diseases listed in an
Executive Order setting out a list of
quarantinable communicable diseases,
as provided under section 361(b) of the
Public Health Service Act. Executive
Order 13295, of April 4, 2003, as
amended by Executive Order 13375 of
April 1, 2005, contains the current
revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov/
quarantine and http://
www.archives.gov/federal register. If
this Order is amended, HHS will
enforce that amended order
immediately and update its Web site.

Dated: December 13, 2012.
Kathleen Sebelius

Secretary, Department of Health and Human
Services.

[FR Doc. 2012-30729 Filed 12-21-12; 4:15 pm]
BILLING CODE 4163-18-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 71
[Docket No. CDC-2012-0017]
RIN 0920-AA12

Control of Communicable Diseases:
Foreign; Scope and Definitions

AGENCY: Centers for Disease Control and
Prevention (HHS/CDC), Department of
Health and Human Services (HHS).
ACTION: Direct Final Rule and request for
comments.

SUMMARY: Through this Direct Final
Rule, the Centers for Disease Control
and Prevention (CDC), located within
the Department of Health and Human
Services (HHS) is updating and
reorganizing the Scope and Definitions
for foreign quarantine regulations and
add a new section to contain definitions
for Importations. This Direct Final Rule
(DFR) will update the scope and
definitions to reflect modern
terminology and plain language used
globally by industry and public health
partners. As part of the update, we are
updating five existing definitions;
adding thirteen new definitions to help
clarify existing provisions; creating a
new scope and definitions section for
Importations under a new section by
reorganizing existing definitions into
this new section; and updating
regulations to reflect the language used
by the most recent Executive Order
regarding quarantinable communicable
diseases.

DATES: The direct final rule is effective
on February 25, 2013 unless significant
adverse comment is received by January
25, 2013. If we receive no significant
adverse comments within the specified
comment period, we intend to publish
a document confirming the effective
date of the final rule in the Federal
Register within 30 days after the
comment period on this DFR ends. If we
receive any timely significant adverse
comment, we will withdraw this final
rule in part or in whole by publication
of a document in the Federal Register
within 30 days after the comment
period ends.

ADDRESSES: You may submit comments,
identified by “RIN 0920-AA12”: by any
of the following methods:

e Internet: Access the Federal e-
Rulemaking Portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Division of Global Migration
and Quarantine, Centers for Disease
Control and Prevention, 1600 Clifton

Road NE., MS-03, Atlanta, Georgia
30333, ATTN: Part 71 DFR.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
relevant comments will be posted
without change to http://
regulations.gov, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the ‘“Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, please go to
http://www.regulations.gov. Comments
will also be available for public
inspection Monday through Friday,
except for legal holidays, from 9 a.m.
until 5 p.m., Eastern Standard Time, at
1600 Clifton Road NE., Atlanta, Georgia
30333. Please call ahead to 1-866—694—
4867 and ask for a representative in the
Division of Global Migration and
Quarantine (DGMQ) to schedule your
visit. To download an electronic version
of the rule, access http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this direct final
rule: Ashley A. Marrone, JD, Centers for
Disease Control and Prevention, 1600
Clifton Road NE., Mailstop E-03,
Atlanta, Georgia 30333; telephone 404—
498-1600.

SUPPLEMENTARY INFORMATION: HHS/CDC
is publishing a direct final rule (DFR)
because it does not expect to receive any
significant adverse comments and
believes that updating scope and
definitions to add clarity to the
regulations is non-controversial.
However, in this Federal Register, HHS/
CDC is simultaneously publishing a
companion notice of proposed
rulemaking (NPRM) that proposes
identical updates. If HHS/CDC does not
receive any significant adverse
comments on this DFR within the
specified comment period, we will
publish a document in the Federal
Register confirming the effective date of
this final rule within 30 days after the
comment period on the DFR ends and
withdraw the NPRM. If HHS/CDC
receives any timely significant adverse
comment, we will withdraw the DFR in
part or in whole by publication of a
document in the Federal Register
within 30 days after the public comment
period ends. If the DFR is withdrawn,
we will carefully consider all public
comments before proceeding with any
subsequent final rule based on the

NPRM. A significant adverse comment
is one that explains: (1) Why the DFR is
inappropriate, including challenges to
the rule’s underlying premise or
approach; or (2) why the DFR will be
ineffective or unacceptable without a
change.

This preamble is organized as follows:

1. Public Participation
II. Authority for These Regulations
III. Rationale for Direct Final Rule
IV. Updates to 42 CFR 71.1, 71.32(a) and
71.50
V. Scope and Definitions for Section 71.1
A. Definitions Updated under Section 71.1
B. Definitions Added to Section 71.1
VI. Update of Section 71.32(a)
VII. Scope and Definitions for Section 71.5
A. Definitions Added to Section 71.50
VIIL Alternatives Considered
IX. Required Regulatory Analysis
A. Required Regulatory Analyses under
Executive Orders 12866 and 13563
B. Regulatory Flexibility Act
C. Small Business Regulatory Enforcement
Fairness Act of 1996
D. The Paperwork Reduction Act of 1995
E. National Environmental Policy Act
(NEPA)
F. Civil Justice Reform (Executive Order
12988)
G. Executive Order 13132 (Federalism)
H. Plain Language Act of 2010

I. Public Participation.

Interested persons are invited to
participate in this rulemaking by
submitting written views, opinions,
recommendations, and data. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not include any
information in your comment or
supporting materials that you do not
wish to be disclosed publicly.
Comments are invited on any topic
related to this DFR.

II. Authority for These Regulations.

The primary authority supporting this
rulemaking is section 361 of the Public
Health Service Act (42 U.S.C. 264).
Section 361 authorizes the Secretary of
HHS to make and enforce regulations as
in the Secretary’s judgment are
necessary to prevent the introduction,
transmission, or spread of
communicable diseases from foreign
countries into the states or possessions
of the United States and from one state
or possession into any other state or
possession. Regulations that implement
federal quarantine authority are
currently promulgated in 42 CFR Parts
70 and 71. Part 71 contains regulations
to prevent the introduction,
transmission, and spread of
communicable diseases into the states
and possessions of the United States,
while Part 70 contains regulations to
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prevent the introduction, transmission,
or spread of communicable diseases
from one state into another. CDC is
updating the term ‘“possession” to
“territory.” The U.S. Department of the
Interior’s Office of Insular Affairs, the
lead federal agency on issues involving
the territories, no longer uses the term
“possession” to refer to the insular
areas. Therefore, CDC is adopting the
predominant term ‘‘territory’’ consistent
with how other federal agencies use this
term. The Secretary has delegated to the
Director of the Centers for Disease
Control and Prevention the authority for
implementing these regulations.

Authority for carrying out most of
these functions has been delegated to
HHS/CDC’s Division of Global
Migration and Quarantine (DGMQ). The
Secretary’s authority to apprehend,
examine, detain, and conditionally
release individuals is limited to those
quarantinable communicable diseases
published in an Executive Order of the
President. This list currently includes
cholera, diphtheria, infectious
tuberculosis (TB), plague, smallpox,
yellow fever, and viral hemorrhagic
fevers, such as Marburg, Ebola, and
Crimean-Congo hemorrhagic fever
(CCHF), Severe Acute Respiratory
Syndrome (SARS), and influenza caused
by novel or re-emergent influenza
viruses that are causing or have the
potential to cause a pandemic (see
Executive Order 13295, as amended by
Executive Order 13375 on April 1,
2005).

II1. Rationale for Direct Final Rule

Through this Direct Final Rule (DFR),
HHS/CDC is updating the scope and
definitions to part 71 to reflect modern
science and current practices. HHS/CDC
has chosen to publish a DFR because we
view this as a non-controversial action
and anticipate no significant adverse
comment. This DFR does not create any
additional requirements or burden upon
the regulated community nor does it
alter current HHS/CDC practices.

A significant adverse comment is one
that explains: (1) Why the DFR is

inappropriate, including challenges to
the rule’s underlying premise or
approach; or (2) why the DFR will be
ineffective or unacceptable without a
change. In determining whether a
comment necessitates withdrawal of
this DFR, HHS/CDC will consider
whether it warrants a substantive
response through a notice and comment
process. If we receive significant
adverse comment on this DFR, we will
publish a timely withdrawal in the
Federal Register informing the public
that the amendments in this rule will
not take effect. If this DFR is withdrawn,
we will carefully consider all public
comments before proceeding with any
subsequent final rule based on the
NPRM which is being published
simultaneously in the Federal Register.

IV. Updates to 42 CFR 71.1, 71.32(a)
and 71.50

Through this DFR, HHS/CDC is
updating the Scope and Definitions for
42 CFR Part 71 under section 71.1 and
adding a new section 71.50, to reflect
modern terminology and plain language
commonly used by global private sector
industry and public health partners.
Specifically, we are updating five
existing definitions, adding thirteen
new definitions to help clarify existing
provisions, and creating a new scope
and definitions section within Part 71,
under subpart F for Importations, by
reorganizing certain existing definitions.
In updating the definitions in Part 71, it
became evident to us that certain
definitions pertain more directly to
Importations under subpart F than to
Part 71 in general; therefore, we decided
to reorganize the existing definitions by
creating a new section 71.50 for this
subpart to better clarify these terms for
importers. We are also adding new
definitions that have been crafted for
section 71.50 to help clarify the intent
of certain provisions under subpart F.

Finally, as part of the changes to
definitions, we are also updating section
71.32(a) to incorporate the most recent
listing of quarantinable communicable

diseases under Executive Order 13295,
of April 4, 2003, as amended by
Executive Order 13375 of April 1, 2005.
These changes are not substantive and
will not affect current practices.

V. Scope and Definitions for Part 71.1

Section 71.1(a) has been updated to
include the current interstate quarantine
regulations administered by HHS/CDC
found at ““42 CFR part 70” to the
existing cross-reference citing 21 CFR
parts 1240 and 1250.”

On August 16, 2000, the Secretary
transferred certain authority for
interstate control of communicable
disease, including the authority to
apprehend, examine, detain, and
conditionally release individuals
moving from one state into another from
HHS/Food and Drug Administration
(FDA) to CDC, which became 42 CFR
Part 70. As part of this transfer, FDA
retained regulatory authority over
animals and other products that may
transmit or spread communicable
disease. These other regulations may be
found at 21 CFR parts 1240 and 1250.
This rule has no effect upon FDA’s
regulatory authority. Accordingly, the
new scope will read: “The provisions of
this part contain the regulations to
prevent the introduction, transmission,
and spread of communicable disease
from foreign countries into the States or
territories (also known as possessions)
of the United States. Regulations
pertaining to preventing the interstate
spread of communicable diseases are
contained in 21 CFR parts 1240 and
1250 and 42 CFR part 70.”

Current section 71.1 (b) Definitions
contains definitions used in the current
CFR. This DFR adds new definitions
and updates certain definitions for
clarification and to be consistent with
current industry and public health
principles and practice.

Table 1 list the definitions found in
the current 42 CFR part 71, subpart A,
and compares them with the updated
definitions in this DFR.

TABLE 1—SUBPART A—FOREIGN QUARANTINE
DEFINITIONS AND CORRESPONDING CHANGES IN DEFINITIONS IN THE DFR

Existing definitions in 42 CFR 71.1

Corresponding, new or updated definition in DFR

(07 1 1) RS

Communicable disease
Contamination ...................
Controlled Free Pratique ..

Deratting Certificate ...........ccccoviiiiiiiiiiis
Deratting Exemption Certificate ............cccoceeeeeen.

Detention
Director
Disinfection

No Change.
Commander.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
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TABLE 1—SUBPART A—FOREIGN QUARANTINE—Continued
DEFINITIONS AND CORRESPONDING CHANGES IN DEFINITIONS IN THE DFR

Existing definitions in 42 CFR 71.1

Corresponding, new or updated definition in DFR

Disinfestation
Disinsection

Educational Purpose ....
Exhibition Purpose ........
Il person
International Health Regulations
International voyage
Isolation
Military Services

Scientific PUrpose .........cccevieiiiiiiciiicneeeee

Surveillance
U.S. port

United States
Vector

No Change.

No Change.

Moved to new 71.50.
Moved to new 71.50.
No Change.
Updated.

No Change.
Updated.

No Change.
Quarantine.

Possession.

Moved to new 71.50.
Updated.

No Change.

U.S. Territory.
Updated.

Updated.

Quarantinable Communicable disease.

A. Definitions Updated Under Section
71.1

International Health Regulations or
IHR. This DFR defines International
Health Regulations or IHR as the
International Health Regulations of the
World Health Organization (WHO),
adopted by the 58th World Health
Assembly in 2005, as may be further
amended, and subject to the United
States’ reservation and understandings.
The DFR updates the current CFR’s
definition to reflect that the 1969 IHR,
as amended in 1973 and 1981 by the
World Health Assembly, has been
superseded by the 2005 IHR currently in
place. This definition also reflects that
the United States accepted the IHR with
the reservation that it will implement
them in line with U.S. principles of
federalism. In addition, the United
States submitted three understandings,
setting forth its views that: (1) Incidents
that involve the natural, accidental or
deliberate release of chemical, biological
or radiological materials are notifiable
under the THR; (2) countries that accept
the IHR are obligated to report potential
public health emergencies that occur
outside their borders to the extent
possible; and (3) the IHR do not create
any separate private right to legal action
against the federal government.

Isolation. The DFR defines the term
“isolation” as the separation of an
individual or group of individuals who
are reasonably believed to be infected
with a quarantinable communicable
disease from others who are healthy in
such a manner as to prevent the spread
of the quarantinable communicable
disease. The current definition of
“isolation,” when applied to an
individual or group of individuals, is

stated as “the separation of that person
or group of persons from other persons,
except the health staff on duty, in such
a manner as to prevent the spread of
infection.” Not only does the updated
definition help to clarify the distinction
between quarantine and isolation, but it
removes the current reference to “‘health
staff on duty” to which the separation
does not apply. HHS/CDC believes that
the reference to “health staff on duty”
is unnecessary and outmoded because,
in practice, a patient may have his or
her needs attended to by a variety of
individuals. The new definition focuses
on the measures used to prevent the
spread of infection and not on the types
of individuals who may attend to the
patient. This is not a substantive change
from current practice.

Surveillance. Under this DFR,
“surveillance” is defined as the
temporary supervision by a public
health official (or designee) of an
individual or group, who may have been
exposed to a quarantinable
communicable disease, to determine the
risk of disease spread. We have updated
the term “surveillance” to more
accurately reflect current practice and to
clarify that, just as with quarantine and
isolation, this public health measure is
applicable to individuals and groups of
individuals.

United States. We have updated the
definition of “United States” to mean
the 50 States, the District of Columbia,
and the territories (also known as
possessions) of the United States,
including American Samoa, Guam, the
Northern Mariana Islands, the
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands. We have taken this
action to better clarify the authority of
provisions within Part 71. The current

definition includes the Trust Territory
of the Pacific Islands, which have not
been administered by the United States
since 1986.

Vector. We have updated the term
“vector” to be defined as any animals
(vertebrate or invertebrate) including
arthropods or any noninfectious self-
replicating system (e.g., plasmids or
other molecular vector) or animal
products that are known to transfer, or
are capable of transferring, an infectious
biological agent to a human. To provide
further clarity, we have defined the term
“animal products” in subpart F. This
revision more adequately reflects
modern science and current practice
which are focused on protecting public

health.

B. Definitions Added to Section 71.1

Commander. Consistent with current
industry practice, this DFR defines
“commander” as the aircrew member
with responsibility for the aircraft’s
operations and navigation.

Quarantine. “Quarantine’ is defined
as the separation of an individual or
group of individuals who are reasonably
believed to have been exposed to a
quarantinable communicable disease,
but who are not yet ill, from others who
have not been so exposed, in such a
manner as to prevent the possible
spread of the quarantinable
communicable disease. HHS/CDC is
separately defining quarantine,
isolation, and surveillance, and is using
these terms in a manner that is
consistent with public health practice.
In current practice, quarantine,
isolation, and surveillance may apply
either to individuals or groups of
individuals. Indeed, the current
definition of Isolation in 42 CFR 71.1
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applies to ““‘a person or group of
persons.” HHS/CDC is clarifying that
quarantine and surveillance are public
health practices that may also be
applied to groups of individuals. This is
not a substantive change, but rather
consistent with CDC’s current practice.

Quarantinable communicable
disease. “‘Quarantinable communicable
disease” is defined as any of the
communicable diseases listed in an
Executive Order, as provided under
section 361 of the Public Health Service
Act (42 U.S.C. 264). Executive Order
13295, of April 4, 2003, as amended by
Executive Order 13375 of April 1, 2005,
contains the current revised list of
quarantinable communicable diseases,
and may be obtained at http://
www.cdc.gov and http://
www.archives.gov/federal register. If
this Order is amended, HHS will
enforce that amended order
immediately and update the appropriate
Web site. A new definition for
“quarantinable communicable disease”
is being added to part 71 through this
DFR to incorporate the most recent
Executive Order. The addition of this
new definition will also be reflected in
section 71.32(a), Persons, carriers and
things.

Possession. To best add clarity to part
71 and to align this part with 42 CFR
part 70, we have updated the term
“possession” to mean “U.S. territory”
and defined U.S. territory to include
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.
Currently, only Puerto Rico and the
Virgin Islands are explicitly listed in the
definition. Thus, CDC is updating this
provision to explicitly list the other U.S.
jurisdictions to which this part applies.

U.S. territory. Under this DFR, “U.S.
territory” means any territory (also
known as possessions) of the United
States including American Samoa,
Guam, the Commonwealth of the
Northern Mariana Islands, the
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands. The Department of
the Interior’s Office of Insular Affairs,
the federal government’s lead agency for
U.S. territories, no longer uses the term
‘“possession” to refer to these
jurisdictions. Consequently, HHS/CDC
is adding a new definition for U.S.
territory consistent with current federal
usage.

VI. Update of Section 71.32(a)

In 2003, in response to the emergence
of Severe Acute Respiratory Syndrome
(SARS), HHS amended 42 CFR 70.6 and
71.32 to incorporate by reference the
Executive Order listing the
quarantinable communicable diseases
subject to detention, isolation,
quarantine, or conditional release,
thereby eliminating the administrative
delay involved in separately publishing
the list of diseases through rulemaking.

Section 71.32(a), Persons, carriers,
and things, contains the general
authority for the Director to take
measures to protect public health
against “‘any of the communicable
diseases listed in an Executive Order, as
provided under section 361(b) of the
Public Health Service Act.” The current
§ 71.32(a) lists Executive Order (E.O.)
13295, of April 4, 2003. The subpart
states that “If this Order is amended,
HHS will enforce that amended order.”

On April 1, 2005, the existing
Executive Order was amended by
Executive Order 13375. Therefore, as
part of the non-controversial changes in
this DFR, we are also updating section
71.32(a) to reflect the most recent

TABLE 2—SUBPART F—Importations

Executive Order that lists the
“Quarantinable Communicable
Diseases,” which we have also defined.
These changes are not substantive and
will not affect current practices.

VII. Scope and Definitions for Section
71.50

This DFR moves certain definitions
from section 71.1 to new section 71.50,
because these definitions only apply to
the regulations found in subpart F,
Importations. Subpart F, Importations,
contains the restrictions on importations
of nonhuman primates; certain kinds of
animals; etiological agents, hosts, and
vectors; and dead bodies. The addition
of § 71.50 Scope and Definitions is not
a substantive change. To clarify the
regulations for the reader, the terms
used only in subpart A through subpart
G are found in § 71.1, while the terms
used only in subpart F, have been
moved to new § 71.50. We have also
separated definitions for quarantine and
isolation to reflect current practices as
they apply to individuals (§ 71.1) and
animals (§ 71.50).

Section 71.50(a) Scope under subpart
F—Importations, clarifies that HHS/
CDC also has the statutory authority to
prevent the introduction, transmission,
and spread of communicable human
diseases resulting from importations of
various animal hosts, product, vectors,
or other etiological agents that pose a
threat to human health.

Section 71.50(b) Definitions contains
updated definitions used in the current
CFR. The DFR promulgates new and
updated definitions to be consistent
with current medical and public health
principles and practice.

Table 2 lists the definitions found in
the 42 CFR part 71, subpart A, prior to
the DFR and the definitions retained in
this final rule.

DEFINITIONS AND CORRESPONDING CHANGES IN DEFINITIONS IN THE DFR

Existing definitions in 42 CFR 71.1

Corresponding, new and modified definition in DFR § 71.50

Educational purpose ..........cccocerviiiiiiiiiiieenieee

Exhibition purpose

Scientific purpose

No Change.
No Change.
In transit.

Licensed Veterinarian.
Person.

No Change.
You or Your.

Animal product or Product.

Isolation, when applied to animals.

Quarantine, when applied to animals.
Rendered Noninfectious.

A. Definitions Added to Section 71.50

Animal Product or Product. We have
defined the term “animal product” or

“product” to describe those items that
are known to transfer, or are capable of
transferring, an infectious biological

agent to a human and that are
prohibited from entering the United
States unless accompanied by a permit
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or rendered noninfectious. For the
purposes of this DFR, “animal product”
or “product” means the hide, hair,
skull, teeth, bones, claws, blood, tissue,
or other biological samples from an
animal, including trophies, mounts,
rugs, or other display items. We have
added this definition, which is used in
subpart F, to best describe the current
prohibition on animal products that are
known to transfer, or are capable of
transferring, an infectious biological
agent to a human and that as a condition
of entry into the United States must be
accompanied by a permit or rendered
noninfectious.

In transit. In this DFR, we have
defined “in transit” as animals that are
located within the United States,
including animals whose presence is
anticipated, scheduled, or otherwise, as
part of the movement of those animals
between a foreign country of departure
and foreign country of final destination
without clearing customs and officially
entering the United States. As part of
modern global trade and travel
practices, animals commonly pass
through the United States without being
formally admitted into this country.
These animals pose a potential risk to
U.S. public health where the improper
handling of these shipments during
exchange of cargo could introduce
zoonotic diseases into the United States.
We note that the term “in-transit” is
currently only found in section 71.51
relating to the importation of dogs and
cats and we believe it is useful to add
clarity to this section by defining what
is meant by this term.

Isolation, when applied to animals.
To distinguish the concept of isolation
for individuals from isolation of
animals, we have defined “isolation”
under this subpart to mean the
separation of an ill animal or ill group
of animals from individuals, other
animals, or vectors of disease in such a
manner as to prevent the spread of
infection.

Licensed Veterinarian. We have
defined “licensed veterinarian” to mean
an individual who has obtained both an
advanced degree and a valid license to
practice animal medicine. This new
definition best describes the intent of
provisions of this subpart.

Person. We have defined “person” to
mean any individual or partnership,
firm, company, corporation, association,
organization, or similar legal entity,
including those that are not-for-profit.
With the exception of 42 C.F.R. section
71.55, which refers to the imported
remains of a natural person, this
definition is intended to clarify the
relevant import prohibitions applicable

to individuals and organizations under
this subpart.

Quarantine, when applied to animals.
We have defined “quarantine” as it
applies to animals as the practice of
separating live animals that are
reasonably believed to have been
exposed to a communicable disease, but
are not yet ill, in a setting where the
animal can be observed for evidence of
disease, and where measures are in
place to prevent transmission of
infection to humans or animals. This
new definition best clarifies the current
public health measure of quarantining
animals, and it distinguishes it from
public health practice of isolation when
applied to animals.

Render Noninfectious. For purposes
of this DFR, to “render noninfectious”
means ‘‘treating an animal product (e.g.,
by boiling, irradiating, soaking, formalin
fixation, or salting) in such a manner
that renders the product incapable of
transferring an infectious biological
agent to a human.”

Acceptable methods of rendering a
product noninfectious typically include
the following:

(1) Boiling in water to ensure that any
matter other than bone, horns, hooves,
claws, antlers, or teeth is removed,

(2) Irradiating with gamma irradiation
at a dose of at least 20 kilogray at room
temperature (20° C or higher),

(3) Soaking, with agitation, in a 4
percent (weight/volume) solution of
washing soda (sodium carbonate,
Na,COs) maintained at pH 11.5 or above
for at least 48 hours,

(4) Soaking, with agitation, in a formic
acid solution (100 kg salt [sodium
chloride, NaCl] and 12 kg formic acid
per 1,000 liters water) maintained at
below pH 3.0 for at least 48 hours;
wetting and dressing agents may be
added.

(5) In the case of raw hides, salting for
at least 28 days with sea salt containing
2 percent washing soda (sodium
carbonate, Na>CO3).

(6) Formalin fixation.

(7) Another method approved by
HHS/CDC.

Through this definition within the
DFR, HHS/CDC is better clarifying and
explaining existing practices that limit
the importation of animal products that
are known to transfer, or are capable of
transferring, an infectious biological
agent to a human. Such products must
be accompanied by an HHS/CDC import
permit or rendered noninfectious as a
condition of entry into the United
States. Items that have been rendered
noninfectious, as described in this
subpart, may be imported without an
HHS/CDC permit.

You or your. To best identify and
assign responsibilities under this
subpart, we have defined the terms
“you” or “your” to mean an importer,
owner, or an applicant.

VIII. Alternatives Considered

Under Executive Order 13563
agencies are asked to consider all
feasible alternatives to current practice
and the rulemaking. HHS/CDC notes
that the main impact of the DFR is to
clarify the current practices and intent
of HHS/CDC by updating and defining
terms used in the existing 42 CFR Part
71. As explained in Section III.
“Rationale for Updates to 42 CFR 71.1,
71.32(a) and 71.50,” through this DFR,
HHS/CDC is also updating the Scope
and Definitions for 42 CFR Part 71
under sections 71.1 and add new
section 71.50, to reflect modern
terminology and plain language
commonly used by global private sector
industry and public health partners. By
clarifying and explaining the provisions
within part 71, HHS/CDC hopes to assist
the regulated community in complying
with the provisions to best protect
public health. HHS/CDC believes that
this rulemaking complies with the spirit
of the Executive Order; updating
definition and clarifying language
provides good alternatives to the current
regulation.

IX. Required Regulatory Analyses

A. Required Regulatory Analyses under
Executive Orders 12866 and 13563

Under Executive Order 12866 (EO
12866), Regulatory Planning and Review
(58 FR 51735, October 4, 1993) CDC is
required to determine whether this
regulatory action would be ““significant”
and therefore subject to review by the
Office of Management and Budget
(OMB) and the requirements of the
Executive Orders. This order defines
“significant regulatory action” as any
regulatory action that is likely to result
in a rule that may:

e Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

e Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

e Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients; or,

e Raise novel legal or policy issues
arising out of legal mandates, the
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President’s priorities, or the principles
set forth in EO 12866.

Executive Order 13563 (EO 13563),
Improving Regulation and Regulatory
Review, (76 FR 3821, January 21, 2011),
updates some of the provisions of EO
12866 in order to promote more
streamlined regulatory actions. This EO
charges, in part, that, while protecting
“public health, welfare, safety, and our
environment” that regulations must also
“promote predictability and reduce
uncertainty’’ in order to promote
economic growth. Further, regulations
must be written in common language
and be easy to understand. In the spirit
of EO 13563, this DFR enhances
definitions related to control of
communicable diseases and adds more
recent medical information where
appropriate. CDC has determined that
this DFR is an update of definitions and
compliant with the spirit of EO 13563.
Further, CDC has determined that this
DFR is not a significant regulatory
action as defined in EO 12866 because
the DFR is definitional and does not
change the baseline costs for any of the
primary stakeholders.

B. Regulatory Flexibility Act

We have examined the impacts of the
rule under the Regulatory Flexibility
Act (5 U.S.C. 601-612). Unless we
certify that the rule is not expected to
have a significant economic impact on
a substantial number of small entities,
the Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), requires agencies to analyze
regulatory options that would minimize
any significant economic impact of a
rule on small entities. We certify that
this rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the RFA.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This regulatory action is not a major
rule as defined by Sec. 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in cost or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. The Paperwork Reduction Act of
1995

HHS/CDC has determined that the
Paperwork Reduction Act does apply to
the date collection and record keeping
requirements of 42 CFR Part 71 and has
obtained approval by the Office of
Management and Budget (OMB) under
OMB Control No. 0920-0134, expiration
07/31/2015. The updates in this rule do
not impact the data collection and
record keeping requirements already
approved by OMB.

E. National Environmental Policy Act
(NEPA)

Pursuant to 48 FR 9374 (list of HHS/
CDC program actions that are
categorically excluded from the NEPA
environmental review process), HHS/
CDC has determined that this action
does not qualify for a categorical
exclusion. In the absence of an
applicable categorical exclusion, the
Director, HHS/CDC, has determined that
provisions amending 42 CFR Part 71
will not have a significant impact on the
human environment. Therefore, neither
an environmental assessment nor an
environmental impact statement is
required.

F. Civil Justice Reform (Executive Order
12988)

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under this rule: (1) All State
and local laws and regulations that are
inconsistent with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings will not be
required before parties may file suit in
court challenging this rule.

G. Executive Order 13132 (Federalism)

HHS/CDC has reviewed this rule in
accordance with Executive Order 13132
regarding Federalism, and has
determined that it does not have
“federalism implications.” The rule
does not “have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

H. Plain Language Act of 2010

Under Public Law 111-274 (October
13, 2010), executive Departments and
Agencies are required to use plain
language in documents that explain to
the public how to comply with a
requirement the Federal Government
administers or enforces. HHS/CDC has
attempted to use plain language in
promulgating this rule consistent with

the Federal Plain Writing Act and
requests public comment on this effort.

List of Subjects in 42 CFR Part 71

Communicable diseases, Isolation, In
transit, Public health, Quarantine,
Quarantinable communicable disease,
Render noninfectious.

Amended Text

For the reasons discussed in the
preamble, the Centers for Disease
Control and Prevention amends 42 CFR
part 71 as follows:

PART 71—FOREIGN QUARANTINE

m 1. The authority citation for part 71
continues to read as follows:

Authority: Secs. 215 and 311 of Public
Health Service (PHS) Act, as amended (42
U.S.C. 216, 243); secs. 361-369, PHS Act, as
amended (42 U.S.C. 264-272).

m 2. Amend § 71.1 as follows:

m a. Revise paragraph (a).

m b. In paragraph (b), add in
alphabetical order definitions of
Commander, Quarantine, Quarantinable
communicable disease, and U.S.
territory.

m c. In paragraph (b), revise definitions
of International Health Regulations,
Isolation, Surveillance, United States,
and Vector.

The revisions and additions read as
follows:

§71.1 Scope and definitions.
* * * * *

(a) The provisions of this part contain
the regulations to prevent the
introduction, transmission, and spread
of communicable disease from foreign
countries into the States or territories
(also known as possessions) of the
United States. Regulations pertaining to
preventing the interstate spread of
communicable diseases are contained in
21 CFR parts 1240 and 1250 and 42 CFR
part 70.

b * x %

* ( ) * * * *

Commander means the aircrew
member with responsibility for the
aircraft’s operations and navigation.

* * * * *

International Health Regulations or
IHR means the International Health
Regulations of the World Health
Organization, adopted by the Fifty-
Eighth World Health Assembly in 2005,
as may be further amended, and subject
to the United States’ reservation and
understandings.

* * * * *

Isolation means the separation of an
individual or group who is reasonably
believed to be infected with a
quarantinable communicable disease
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from those who are healthy to prevent
the spread of the quarantinable

communicable disease.
* * * * *

Possession means U.S. territory.

Quarantine means the separation of
an individual or group reasonably
believed to have been exposed to a
quarantinable communicable disease,
but who is not yet ill, from others who
have not been so exposed, to prevent the
possible spread of the quarantinable
communicable disease.

Quarantinable communicable disease
means any of the communicable
diseases listed in an Executive Order, as
provided under § 361 of the Public
Health Service Act (42 U.S.C. § 264).
Executive Order 13295, of April 4, 2003,
as amended by Executive Order 13375
of April 1, 2005, contains the current
revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov and
http://www.archives.gov/
federal register. If this Order is
amended, HHS will enforce that
amended order immediately and update
that Web site.

Surveillance means the temporary
supervision by a public health official
(or designee) of an individual or group,
who may have been exposed to a
quarantinable communicable disease, to

determine the risk of disease spread.
* * * * *

U.S. territory means any territory (also
known as possessions) of the United
States, including American Samoa,
Guam, the Northern Mariana Islands,
the Commonwealth of Puerto Rico, and
the U.S. Virgin Islands.

United States means the 50 States,
District of Columbia, and the territories
(also known as possessions) of the
United States, including American
Samoa, Guam, the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.

Vector means any animals (vertebrate
or invertebrate) including arthropods or
any noninfectious self-replicating
system (e.g., plasmids or other
molecular vector) or animal products
that are known to transfer, or are
capable of transferring, an infectious
biological agent to a human.

m 3. Revise § 71.32(a) to read as follows:

§71.32 Persons, carriers, and things.

(a) Whenever the Director has reason
to believe that any arriving person is
infected with or has been exposed to
any of the communicable diseases listed
in an Executive Order, as provided
under section 361(b) of the Public
Health Service Act, he/she may isolate,
quarantine, or place the person under

surveillance and may order disinfection
or disinfestation, fumigation, as he/she
considers necessary to prevent the
introduction, transmission or spread of
the listed communicable diseases.
Executive Order 13295, of April 4, 2003,
as provided under section 361 of the
Public Health Service Act (42 U.S.C.
264), and as amended by Executive
Order 13375 of April 1, 2005, contains
the current revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov and
http://www.archives.gov/federal-
register. If this Order is amended, HHS
will enforce that amended order

immediately and update this reference.
* * * * *

m 4. Add § 71.50 to subpart F to read as
follows:

§71.50—Scope and definitions.

(a) The purpose of this subpart is to
prevent the introduction, transmission,
and spread of communicable human
disease resulting from importations of
various animal hosts or vectors or other
etiological agents from foreign countries
into the United States.

(b) In addition to terms in § 71.1, the
terms below, as used in this subpart,
shall have the following meanings:

Animal product or Product means the
hide, hair, skull, teeth, bones, claws,
blood, tissue, or other biological
samples from an animal, including
trophies, mounts, rugs, or other display
items.

Educational purpose means use in the
teaching of a defined educational
program at the university level or
equivalent.

Exhibition purpose means use as part
of a display in a facility comparable to
a zoological park or in a trained animal
act. The animal display must be open to
the general public at routinely
scheduled hours on 5 or more days of
each week. The trained animal act must
be routinely schedule for multiple
performances each week and open to
the general public except for reasonable
vacation and retraining periods.

In transit means animals that are
located within the United States,
whether their presence is anticipated,
scheduled, or not, as part of the
movement of those animals between a
foreign country of departure and foreign
country of final destination without
clearing customs and officially entering
the United States.

Isolation when applied to animals
means the separation of an ill animal or
ill group of animals from individuals, or
other animals, or vectors of disease in
such a manner as to prevent the spread
of infection.

Licensed veterinarian means an
individual who has obtained both an
advanced degree and valid license to
practice animal medicine.

Person means any individual or
partnership, firm, company,
corporation, association, organization,
or similar legal entity, including those
that are not-for-profit.

Quarantine when applied to animals
means the practice of separating live
animals that are reasonably believed to
have been exposed to a communicable
disease, but are not yet ill, in a setting
where the animal can be observed for
evidence of disease, and where
measures are in place to prevent
transmission of infection to humans or
animals.

Render noninfectious means treating
an animal product (e.g., by boiling,
irradiating, soaking, formalin fixation,
or salting) in such a manner that renders
the product incapable of transferring an
infectious biological agent to a human.

Scientific purpose means use for
scientific research following a defined
protocol and other standards for
research projects as normally conducted
at the university level. The term also
includes the use for safety testing,
potency testing, and other activities
related to the production of medical
products.

You or your means an importer,
owner, or an applicant.

Dated: December 13, 2012.

Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2012-30723 Filed 12-21-12; 4:15 pm]
BILLING CODE 4163-18-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2012-0003; Internal
Agency Docket No. FEMA-8261]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
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management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR Part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and

submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR Part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
. . - . : Federal assist-
: Community Effective date authorization/Cancellation of | Current effective
State and location No. sale of flood insurance in community map date ance no longer
available in
SFHAs
Region llI
West Virginia:
Ceredo, Town of, Wayne County .......... 540232 | September 25, 1975, Emerg; May 17, 1989, | January 2, 2013 | January 2, 2013
Reg; January 2, 2013, Susp.
Fort Gay, Town of, Wayne County ....... 540202 | April 29, 1975, Emerg; January 3, 1979, | ...... do* i Do.
Reg; January 2, 2013, Susp.
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Date certain
Federal assist-

; Communit Effective date authorization/Cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance rno Ion_ger
available in
SFHAs
Kenova, City of, Wayne County ............ 540221 | April 9, 1975, Emerg; May 17, 1989, Reg; | ...... o [o TR Do.
January 2, 2013, Susp.
Wayne County, Unincorporated Areas .. 540200 | October 31, 1975, Emerg; September 18, | ...... do s Do.
1987, Reg; January 2, 2013, Susp.
Region IV
Kentucky:
Magoffin County, Unincorporated Areas 210158 | December 18, 1978, Emerg; March 4, | ...... do s Do.
1986, Reg; January 2, 2013, Susp.
Salyersville, City of, Magoffin County ... 210159 | July 8, 1975, Emerg; October 15, 1985, | ...... o [o TR Do.
Reg; January 2, 2013, Susp.
Region VI
Oklahoma:
Hobart, City of, Kiowa County ............... 400084 | November 14, 1975, Emerg; June 29, 1982, | ...... o [o TR Do.
Reg; January 2, 2013, Susp.
Kiowa County, Unincorporated Areas ... 400543 | September 20, 1994, Emerg; N/A, Reg; | ...... o [o TR Do.
January 2, 2013, Susp.
Lone Wolf, Town of, Kiowa County ....... 400085 | November 16, 1976, Emerg; June 29, 1982, | ...... [o [ T, Do.
Reg; January 2, 2013, Susp.
Mountain Park, Town of, Kiowa County 400086 | November 3, 1976, Emerg; August 3, 1982, | ...... do e, Do.
Reg; January 2, 2013, Susp.
Mountain View, Town of, Kiowa County 400087 | October 30, 1975, Emerg; December 12, | ...... o [o TR Do.
1978, Reg; January 2, 2013, Susp.
Roosevelt, Town of, Kiowa County ....... 400088 | November 12, 1976, Emerg; March 23, | ...... do e Do.
1982, Reg; January 2, 2013, Susp.
Snyder, City of, Kiowa County .............. 400089 | March 18, 1975, Emerg; April 15, 1980, | ...... o [o TR Do.
Reg; January 2, 2013, Susp.
Texas:
Lubbock, City of, Lubbock County ........ 480452 | May 24, 1973, Emerg; September 2, 1982, | ...... [0 o JUVUUPR Do.
Reg; January 2, 2013, Susp.
Lubbock County, Unincorporated Areas 480915 | April 16, 2002, Emerg; October 11, 2002, | ...... do e, Do.
Reg; January 2, 2013, Susp.
Wolfforth, City of, Lubbock County ....... 480918 | N/A, Emerg; October 25, 2002, Reg; Janu- | ...... do ..o Do.
ary 2, 2013, Susp.
Region Vii
Missouri:
Baldwin Park, Village of, Cass County 290880 | July 19, 1979, Emerg; August 5, 1985, Reg; | ...... [0 o JUVUUPR Do.
January 2, 2013, Susp.
Belton, City of, Cass County ................. 290062 | September 3, 1974, Emerg; September 5, | ...... [0 o JUVUUPR Do.
1979, Reg; January 2, 2013, Susp.
Cass County, Unincorporated Areas ..... 290783 | April 21, 1975, Emerg; April 15, 1982, Reg; | ...... do ..o Do.
January 2, 2013, Susp.
Creighton, City of, Cass County ............ 290063 | August 3, 1979, Emerg; June 30, 1980, | ...... do ..o Do.
Reg; January 2, 2013, Susp.
Drexel, City of, Cass County ................. 290064 | June 23, 1975, Emerg; April 8, 1977, Reg; | ...... do ..o Do.
January 2, 2013, Susp.
Lake Annette, City of, Cass County ...... 290953 | N/A, Emerg; June 25, 2004, Reg; January | ...... do .o Do.
2, 2013, Susp.
Peculiar, City of, Cass County .............. 290878 | April 19, 1979, Emerg; September 10, | ...... (o o JUVUUPR Do.
1984, Reg; January 2, 2013, Susp.
Pleasant Hill, City of, Cass County ....... 295269 | April 30, 1971, Emerg; September 15, | ..... (o o JUVUUPR Do.
1972, Reg; January 2, 2013, Susp.
Raymore, City of, Cass County ............. 290070 | February 4, 1976, Emerg; May 15, 1986, | ...... (o [o TR Do.
Reg; January 2, 2013, Susp.
Riverview Estates, Village of, Cass 290957 | N/A, Emerg; October 22, 2008, Reg; Janu- | ...... do . Do.
County. ary 2, 2013, Susp.
*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.
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Dated: December 7, 2012.
David L. Miller,

Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2012-31106 Filed 12-21-12; 4:15 pm]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket No. 03—123; WC Docket No.
05-196; WC Docket No. 10-191; FCC 12—
139]

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities; E911 Requirements for IP-
Enabled Service Providers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) reconsiders and clarifies
certain aspects of the iTRS Toll Free
Order in response to a petition for
reconsideration and clarification filed
by Sorenson Communications, Inc.
(Sorenson). The Commission grants
Sorenson’s Petition and clarifies certain
aspects of the user notification
requirements and denies the remainder
of the Petition relating to the database
mapping requirements and establishing
a one-year end date for the customer
notification requirements.

DATES: Effective January 25, 2013.

FOR FURTHER INFORMATION CONTACT:
Heather Hendrickson, Wireline
Competition Bureau, (202) 418-7295.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration in CG Docket No. 03—
123, WC Docket Nos. 05-196, 10-191,
FCC 12-139, released on November 16,
2012. The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445

12th Street SW., Washington, DC 20554.

It is also available on the Commission’s
Web site at http://www.fcc.gov.

1. Introduction

1. In this Order, we grant in part a
petition for reconsideration and
clarification of the Commission’s iTRS
Toll Free Order, 76 FR 59551,
September 27, 2011 filed by Sorenson
Communications, Inc. (Sorenson). In
that Order, the Commission adopted

rules to improve assignment of
telephone numbers associated with
Internet-based Telecommunications
Relay Service (iTRS). For the reasons set
forth below, the Commission grants
Sorenson’s Petition with respect to
certain user notification requirements
and denies the remainder of the
Petition.

II. Background

2. Prior to 2008, there was no uniform
numbering system for iTRS services;
some iTRS users were reached via an IP
address, while others were reached via
toll free numbers. Because iTRS
providers did not share their databases,
the lack of standardized numbering
hindered calls between people using
different iTRS services. The widespread
use of toll free numbers created
additional competitive concerns
because the users could not take their
telephone numbers with them if they
switched providers.

3. To address these concerns,
beginning in 2008 the Commission
adopted a series of orders that
discouraged iTRS providers from
issuing toll free numbers to their users.
Ultimately, in the iTRS Toll Free Order,
the Commission prohibited iTRS
providers from issuing toll free
numbers, requiring them instead to
issue only geographically appropriate,
ten-digit, North American Numbering
Plan (NANP) telephone numbers. The
Commission took this action because, in
addition to the competitive concerns
described above, the routine issuance of
toll free numbers confused iTRS users,
undermined the Commission’s number
conservation policy, increased costs to
the TRS Fund, and potentially hindered
responses to 911 calls.

4. Historically, when an iTRS user
had a toll free number, the iTRS
provider was the subscriber of record for
that number; the user did not have a
direct relationship with the toll free
service provider. Under the rules the
Commission adopted in the iTRS Toll
Free Order, however, the iTRS user
must be the toll free service provider’s
subscriber of record and must pay for
the toll free subscription. The Order
requires iTRS providers to facilitate this
transition in various ways, notably by
ensuring that iTRS users’ toll free
numbers are properly mapped in the
TRS Numbering Directory (the
numbering database used for iTRS
services) and by explaining to users how
they may keep or acquire a toll free
number. The Order established a one-
year transition period for iTRS
providers to implement the new rules;
the transition period ends on November
21, 2012.

5. In October 2011, Sorenson filed a
petition seeking reconsideration and
clarification of specific aspects of the
iTRS Toll Free Order. Sorenson
challenges aspects of the database
mapping requirement and the customer
notification requirement. No party
opposed Sorenson’s Petition, and one
party—Hamilton Relay—filed in
support.

III. Discussion

A. Database Mapping

6. The iTRS Toll Free Order requires
iTRS providers to ensure that when an
iTRS subscriber obtains a toll free
number, that toll free number is
properly mapped to that subscriber’s
NANP geographic number in the TRS
Numbering Directory. The user’s toll
free number must be associated with the
same Uniform Resource Identifier (URI)
as that user’s geographically appropriate
NANP number in the TRS Numbering
Directory.

7. Sorenson asks the Commission to
reconsider this requirement, arguing
that iTRS providers should not be
required to map an iTRS user’s toll free
number to the user’s URI in the TRS
Numbering Directory. Sorenson claims
that, because iTRS providers will no
longer provision toll free numbers under
the new rules, they will be unable to
ensure that the information they receive
about a number is accurate. Sorenson
also claims that it will be unable to
identify potential mistakes or changes
when mapping a toll free number to the
user’s URI, such as if a user chooses to
disconnect a toll free number and does
not notify the iTRS provider. Sorenson
further claims that mistakes in mapping
will result in call failures due to
database errors, and that the rules may
enable fraud and spoofing by iTRS
users. Sorenson argues that the
Commission should consider alternative
approaches. Specifically, Sorenson
proposes that the Commission either (1)
sever any connection between an iTRS
user’s toll free number and the TRS
Numbering Directory, or (2) require
another entity (not the iTRS provider) to
verify that the toll free numbers and
mappings are valid.

8. We deny Sorenson’s Petition in this
respect and decline to reconsider the
database mapping requirements in the
iTRS Toll Free Order. We do not find
that Sorenson’s concerns about linking
a toll free number to an iTRS user’s URI
in the TRS Numbering Directory
warrant a change to the current rules;
nor do we find that Sorenson’s proposed
alternatives constitute a better approach.

9. As an initial matter, we note that
the Commission addressed Sorenson’s
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concerns about database accuracy in the
iTRS Toll Free Order. Sorenson raised
the issue in its comments on the iTRS
Toll Free Notice, 75 FR 67333,
November 2, 2010, and the Commission
responded in the Order, saying, “If
Sorenson expects such errors to occur,
it—and all other iTRS providers—may
notify the iTRS user of the potential
mistake and make several verifications
of the toll free number to ensure
correctness.” Sorenson argues in its
Petition that, notwithstanding the
language in the Order, Sorenson will
have no way to verify whether the
information it receives from its users
about toll free numbers is accurate. We
continue to believe, however, that iTRS
providers do have ways to verify that
toll free numbers have been mapped
accurately, including by simply calling
a toll free number to ensure that the call
is delivered to the user. We do not
believe that verifying database accuracy
will be an overly burdensome task for
providers because we expect that the
number of iTRS users who choose to
maintain or obtain toll free numbers
under the new rules will be small. Most
iTRS users will choose to relinquish
their toll free numbers rather than pay
for them. Thus, we expect that only a
small number of iTRS users will require
their iTRS provider to input a toll free
number into the TRS Numbering
Directory.

10. Second, the mapping requirement
is essential in order to ensure that deaf
and hard-of-hearing users’ access to and
use of toll free numbers are functionally
equivalent to hearing users’ access to
and use of toll free numbers. Sorenson’s
suggestion that the Commission
eliminate the requirement entirely and
keep toll free numbers out of the TRS
Numbering Directory would undermine
this goal. Information in the TRS
Numbering Directory is used to route
NANP-dialed calls both between deaf
and hearing persons via a relay service
and also directly between two deaf
persons without the intervention of a
relay service (point-to-point calls). As
Sorenson acknowledges, its proposed
approach would make point-to-point
video calls to toll free numbers
impossible, so that a deaf person could
not call another deaf person’s toll free
number directly. The Commission has
previously emphasized the importance
of point-to-point video calling to iTRS
users, and we decline to restrict that
functionality in this manner.

11. Third, the responsibility for
ensuring accurate database mapping
should lie with the iTRS provider
because it serves as the registered
service provider to its customers, and
thus is already responsible for entering

its customers’ information into the TRS
Numbering Directory. Shifting the
responsibility to another party, as
Sorenson proposes, is undesirable
because under both the Commission’s
rules and the directory access
parameters set up by the database
administrator, only iTRS providers may
enter and change directory records, and
only an individual’s default provider
may enter and change information for
that individual. Moreover, shifting
responsibility to a third party with no
access to the TRS Numbering Directory
and no relationship with the user would
likely increase, not decrease, the chance
of database errors.

12. Finally, we find that Sorenson’s
concerns about fraud and spoofing are
overstated. As noted above, we expect
the number of iTRS users who choose
to retain, and pay for, toll free numbers
to be small. Furthermore, the nature of
iTRS services makes them poor vehicles
for fraud and spoofing. Any iTRS user
who tried to spoof a toll free number
would necessarily have it linked to both
his ten-digit number and his IP address,
making it relatively traceable (unlike
conventional PSTN spoofing scenarios),
and thus an unlikely choice for
perpetrating fraud. VRS is particularly
well-protected: If a VRS user dialed a
spoofed toll free number that had made
its way into the TRS Numbering
Directory, the VRS provider would
identify the call as a point-to-point call
between two deaf users, and the caller
would end up face to face with the
perpetrator. We therefore believe that
the rules are unlikely to facilitate or lead
to widespread fraud and spoofing
schemes by iTRS users. Our decision
here rests on two predictive judgments:
That verifying the accuracy of the iTRS
Directory with respect to toll free
numbers will not be unduly
burdensome on iTRS providers and that
fraud and spoofing will not become
major problems. We note that if either
of our predictive judgments turn out
incorrect, we remain free to consider
alternative solutions to address these
issues while ensuring the continuing
integrity of point-to-point calls between
iTRS users.

13. For these reasons, the Commission
denies Sorenson’s request for
reconsideration of the database mapping
requirements. We also deny Sorenson’s
request for “clarification that the
Commission is aware of the problems
that may result from the approach
reflected in the Order and will not hold
iTRS providers responsible for such
problems over which they have no
control.” As we have explained, we
disagree that providers have “no
control” over the information about toll

free numbers in the TRS Numbering
Directory, and the Commission has
rejected claims that iTRS providers lack
the ability to verify the accuracy of toll
free numbers. Thus, we reiterate that
iTRS providers must take reasonable
measures to ensure the completeness
and accuracy of their users’ records in
the TRS Numbering Directory.

B. Customer Notification

14. The iTRS Toll Free Order requires
iTRS providers to include, in any
promotional materials addressing
numbering or E911 services,
information about (1) the process by
which an iTRS user may acquire a toll
free number or transfer control of a toll
free number from a VRS or IP Relay
provider to the user; and (2) the process
by which a user may request that the
toll free number be linked to his or her
ten-digit telephone number in the TRS
Numbering Directory (by their iTRS
provider). The information provided
must include contact information for
toll free service providers.

15. Sorenson requests reconsideration
or clarification of the customer
notification requirements in three
respects. First, Sorenson argues that the
notification requirements are
unnecessarily burdensome, and that the
volume of information that they would
have to provide under the rule would
fill more than 100,000 additional pages
of printed materials annually and would
overwhelm users. Sorenson proposes
instead that it provide detailed
information on its Web site and simply
provide a link to that information in any
promotional materials. Second,
Sorenson asks the Commission to clarify
that iTRS providers may satisfy the toll
free service provider contact
information requirement by linking to
the Commission’s Web site. Finally,
Sorenson asks the Commission to limit
the customer notification requirements
to the one-year transition period. We
clarify the iTRS Toll Free Order in
response to Sorenson’s first and second
requests, and we deny Sorenson’s third
request.

16. We find that a streamlined
approach to the customer notification
requirements is consistent both with the
purposes of the iTRS Toll Free Order
and with the Commission’s general
preference for minimizing the burdens
of disclosure requirements where
possible. We therefore clarify that an
iTRS provider may comply with
§64.611(g)(1)(v) and (vi) of the
Commission’s rules by including on its
Web site a clear description of how a
user may acquire a toll free number or
transfer control of a toll free number
from a VRS or IP Relay provider to the
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user and the process by which a user
may request that the toll free number be
linked to his or her ten-digit telephone
number in the TRS Numbering
Directory. In its promotional materials,
the provider may simply provide a link
to this information on the provider’s
Web site. This approach will ensure that
deaf and hard-of-hearing users who
want to acquire or retain a toll free
number can easily find the information
they need to do so, while at the same
time alleviating Sorenson’s concern
about the burden on providers.

17. We also clarify the iTRS Toll Free
Order with respect to toll free service
provider contact information. An iTRS
provider may satisfy the requirement
that it provide contact information by
linking to the list of toll free service
providers maintained on the 800 Service
Management System (SMS/800) Web
site. The Commission’s Consumer and
Governmental Affairs Bureau has
produced an American Sign Language
video explaining the iTRS Toll Free
Order, and the accompanying text
directs iTRS users to the SMS/800 Web
site’s list of toll free service providers,
which provides the most up-to-date
information. Given that the Commission
itself directs deaf and hard-of-hearing
consumers to the SMS/800 Web site for
toll free service provider information,
we find that it is reasonable to allow
iTRS providers to do the same.

18. Finally, we deny Sorenson’s
request to establish a one-year end date
for the customer notification
requirements. At the end of the one-year
transition period established in the
Order, iTRS users will still be able to
subscribe to toll free numbers and have
them entered into the TRS Numbering
Directory. Moreover, with the modified
requirements set forth herein, we have
significantly reduced the burden of
providing such notice.

IV. Procedural Matters

A. Paperwork Reduction Act

19. This Order on Reconsideration
does not contain new or modified
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4).

B. Congressional Review Act

20. The rules previously adopted in
the iTRS Toll Free Order were
submitted to Congress and the

Government Accountability Office
pursuant to the Congressional Review
Act and remain unchanged by this
Order on Reconsideration.

V. Ordering Clauses

21. Accordingly, it is ordered,
pursuant to the authority contained in
sections 1, 4(i), 225, 251(e), 255, and
405 of the Communications Act of 1934,
as amended, 47 U.S.C. 151, 154(i), 225,
251(e), 255, 405, and §§1.1 and 1.429 of
the Commission’s rules, 47 CFR 1.1,
1.429, that this Order on
Reconsideration IS adopted, effective
thirty (30) days after publication of the
text or summary thereof in the Federal
Register.

22. It is further ordered, pursuant to
the authority contained in section 405 of
the Communications Act of 1934, as
amended, 47 U.S.C. 405, and § 1.429 of
the Commission’s rules, 47 CFR 1.429,
that the Petition for Reconsideration and
Clarification filed by Sorenson
Communications, Inc. on October 27,
2011 is granted to the extent described
herein and is otherwise denied.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2012—-31098 Filed 12—-21-12; 4:15 pm]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 219

[Docket No. FRA-2001-11213, Notice No.
16]

Alcohol and Drug Testing:
Determination of Minimum Random
Testing Rates for 2013

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Notice of determination.

According to data from FRA’s
Management Information System, the
rail industry’s random drug testing
positive rate has remained below 1.0
percent for the last two years. The
Federal Railroad Administrator
(Administrator) has therefore
determined that the minimum annual
random drug testing rate for the period
January 1, 2013, through December 31,
2013, will remain at 25 percent of
covered railroad employees. In addition,
because the industry-wide random
alcohol testing violation rate has
remained below 0.5 percent for the last
two years, the Administrator has
determined that the minimum random

alcohol testing rate will remain at 10
percent of covered railroad employees
for the period January 1, 2013, through
December 31, 2013. Railroads remain
free, as always, to conduct random
testing at higher rates.
DATES: This notice of determination is
effective December 26, 2012.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Gross, Trial Attorney, Office
of Chief Counsel, Mail Stop 10, Federal
Railroad Administration, 1200 New
Jersey Avenue SE., Washington, DC
20590, (telephone 202—-493-1342); or
Kathy Schnakenberg, FRA Alcohol/Drug
Program Specialist, (telephone 719—
633—-8955).

Issued in Washington, DC on December 18,
2012.
Karen J. Hedlund,
Deputy Administrator.
[FR Doc. 201230999 Filed 12-21-12; 4:15 pm]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 120706221-2705-02]
RIN 0648-XC106

Atlantic Highly Migratory Species;
2013 Atlantic Shark Commercial
Fishing Season

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; fishing season
notification.

SUMMARY: This final rule establishes the
opening dates and quotas for the 2013
fishing season for the Atlantic
commercial shark fisheries (sandbar
sharks, non-sandbar large coastal sharks,
blue sharks, porbeagle sharks, and
pelagic sharks (other than porbeagle and
blue sharks), non-blacknose small
coastal sharks, or blacknose sharks).
Baseline quotas are adjusted as required
based on any over- and/or
underharvests experienced during the
2011 and 2012 Atlantic commercial
shark fishing seasons. We used
previously-implemented regulatory
criteria that contain adaptive
management measures to determine the
opening dates. We also plan to use these
measures throughout the fishing year for
inseason adjustments to the shark
retention limits, as appropriate, to
provide, to the extent practicable,



Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012/Rules and Regulations

75897

fishing opportunities for commercial
shark fishermen in all regions and areas.
These actions are expected to provide
fishing opportunities for commercial
shark fishermen in the northwestern
Atlantic, including the Gulf of Mexico
and Caribbean. In addition, we are
keeping the porbeagle shark quota
closed in 2013 due to overharvests from
2011 and 2012 that resulted in no quota
availability for 2013.

DATES: This rule is effective on January
1, 2013. The 2013 Atlantic commercial
shark fishing season opening dates and
quotas are provided in Table 1 under
SUPPLEMENTARY INFORMATION.
ADDRESSES: Highly Migratory Species
Management Division, 1315 East-West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT: Gu}7
DuBeck or Karyl Brewster-Geisz at 301—
427-8503 or (fax) 301-713-1917.
SUPPLEMENTARY INFORMATION:

Background

The Atlantic commercial shark
fisheries are managed under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). The 2006
Consolidated Highly Migratory Species
(HMS) Fishery Management Plan (FMP)
and its amendments under the
Magnuson-Stevens Act are implemented
by regulations at 50 CFR part 635.

On October 10, 2012, we published a
rule (77 FR 61562) proposing the 2013
opening dates for the Atlantic
commercial shark fisheries, and quotas
based on shark landings information as
of August 22, 2012. The proposed rule
also considered using adaptive
management measures such as flexible
opening dates for the fishing seasons (50
CFR 635.27(b)(1)(1)) and inseason
adjustments to shark trip limits (50 CFR
635.24(a)(8)) to provide flexibility in
managing the furtherance of equitable
fishing opportunities, to the extent
practicable, for commercial shark
fishermen in all regions and areas. This
rule is the first time NMFS anticipates
using the inseason adjustments. The
October 2012 proposed rule contains
details regarding the proposal and how
the quotas were calculated that are not
repeated here.

The comment period on the proposed
rule ended on October 28, 2012. During
that time, we received 12 written and
oral comments on the proposed rule.
Those comments, along with the
Agency’s responses, are summarized
below. As detailed more fully in the
Response to Comments section, the
fishing seasons for all the shark species/
complexes will open on January 1, 2013,
as proposed in the October 10, 2012

proposed rule. Also, some of the quotas
have changed since the proposed rule
based on updated landings information
received as of November 26, 2012.

This final rule serves as notification of
the 2013 opening dates of the Atlantic
commercial shark fisheries and 2013
quotas, based on shark landings updates
as of November 26, 2012, pursuant to 50
CFR 635.27(b)(1)(i) through (b)(1)(vi).
This action does not change the annual
base commercial quotas established
under Amendments 2 and 3 to the 2006
Consolidated HMS FMP for sandbar
sharks, non-sandbar large coastal sharks,
blue sharks, porbeagle sharks, and
pelagic sharks (other than porbeagle and
blue sharks), non-blacknose small
coastal sharks, or blacknose sharks. Any
such changes would be performed
through a separate action. Rather, this
action adjusts the annual base
commercial quotas based on over- and/
or underharvests that occurred in 2011
and 2012, consistent with existing
regulations.

Response to Comments

We received comments from 12
fishermen, dealers, and other interested
parties on the proposed rule. All written
comments can be found at http://
www.regulations.gov/ and by searching
for RIN 0648-XC106.

A. Non-Sandbar Large Coastal Shark
Comments

Comment 1: Commenters noted that
non-sandbar large coastal shark meat is
easier to sell in the Gulf of Mexico
during the religious period of Lent
(February 13 to March 30, 2013) and
preferred an opening date of February 6,
2013.

Response: In the proposed rule, we
considered a season opening date of
January 1, 2013, to further equitable
fishing opportunities, to the extent
practicable, for commercial shark
fishermen in all parts of the Gulf of
Mexico region. This opening date is
consistent with all the criteria listed in
§635.27(b)(1)(ii), but particularly with
the requirement that we consider the
length of the season for the different
species/complexes in the previous years
and whether fishermen were able to
participate in the fishery in those years
(§635.27(b)(1)(i1)(C)). Taking into
consideration these criteria, we have
determined that keeping the proposed
opening date of January 1, 2013, for the
non-sandbar large coastal shark fishery
in the Gulf of Mexico region promotes
equitable fishing opportunities
throughout this region. Such an opening
date would not prevent fishermen and
dealers from fishing for and selling
sharks during the religious period of

Lent unless the quota was fully
harvested by that time and the fishery
closed.

As an example of how we considered
the criteria, we note that the State of
Louisiana closes its state waters from
April 1 through June 30 for their shark
pupping season. Therefore, if we
opened the shark fishing season in
February, Louisiana fishermen might
not have the same opportunity as
fishermen elsewhere in the Gulf of
Mexico to harvest the available quota
because state waters would close shortly
after the season opened. This type of
situation occurred in both 2011 and
2012, when fishermen from the State of
Louisiana had only about a month to
fish before the state closed their state
waters to shark fishing. As such, we are
not changing the proposed opening date
of the non-sandbar large coastal shark
fishery in order to ensure, to the extent
practicable, that fishermen throughout
the Gulf of Mexico have equitable
fishing opportunities.

Comment 2: We received opposing
comments regarding the proposed
opening date for the Atlantic non-
sandbar large coastal shark fishery.
Fishermen from the southern portion of
the Atlantic region supported the
proposed opening date of January 1, as
they feel that the opening date will
provide them an opportunity to
participate in a winter fishery.
Fishermen from the northern portion of
the Atlantic region did not want a
January 1 opening date since they are
concerned that they will not have an
opportunity to harvest the quota.

Response: In recent years, in
recognition that fishermen in the
southern portion of the region could
harvest the entire quota before the
sharks have migrated north where they
could be harvested by fishermen in the
northern region, we have opened the
non-sandbar large coastal shark fishing
season in July. Such an opening date
allows fishermen in both areas of the
region an opportunity to fully harvest
the quota, and was successful in
providing fishing opportunities.

However, in 2013, we plan to open
the non-sandbar large coastal shark
fishery in the Atlantic region on January
1, 2013. As described in the proposed
rule for that action, we plan to
implement the adaptive management
measures from the 2011 shark season
rule (75 FR 76302; December 8, 2010) to
adjust via inseason actions the retention
limit for non-sandbar large coastal
sharks. Specifically, if the quota is being
harvested quickly and we calculate that
the northern fishermen have not yet had
an opportunity to fish for non-sandbar
large coastal shark because the sharks
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have not migrated, we can reduce the
trip limits to slow fishing (e.g., change
the trip limit from 36 sharks to 15
sharks or even 0 sharks) and then
increase them again when we estimate
that the sharks have migrated north.
This process should ensure equitable
fishing opportunities for fishermen
along the Atlantic coast while
accommodating fishermen’s requests
from both the southern and northern
portions of the Atlantic region. We had
not used these measures previously
because of concern about our ability to
monitor the quota on a real-time basis.
However, with the implementation of
the HMS electronic reporting system (77
FR 47303; August 8, 2012) on January 1,
2013, we should be able to monitor the
quota on a real-time basis and respond
quickly as needed. This ability, along
with the inseason trip limit adjustment,
should allow us the additional
flexibility to further opportunities for all
fishermen in all regions, to the extent
practicable, while also ensuring that
quotas are not exceeded.

Comment 3: Many commenters agreed
with the effective “increase” in the non-
sandbar large coastal shark quotas and
retention limits in 2013 and asked for
the reasoning behind this increase.

Response: In Amendment 2 to the
2006 Consolidated HMS FMP, we
established a 5-year quota reduction to
account for overharvest of the non-
sandbar large coastal shark and sandbar
shark fisheries that occurred in 2007.
This 5-year quota reduction ends on
December 31, 2012. Therefore, quotas
and retention limits for large coastal
sharks revert back to base levels in 2013,
consistent with Amendment 2 to the
2006 Consolidated HMS FMP.

Comment 4: We received a request to
investigate the geographical distribution
of non-sandbar large coastal shark
landings in the Atlantic throughout the
season.

Response: This issue is beyond the
scope of this rulemaking, which adjusts
the quotas and establishes opening
dates. We have reviewed this type of
information in past rules, including in
Amendment 1 to the 2006 Consolidated
HMS FMP on Essential Fish Habitat
(EFH) (74 FR 28018; June 12, 2009),
Amendment 2 to the 2006 Consolidated
HMS FMP on shark management (73 FR
35778, June 24, 2008; corrected at 73 FR
40658, July 15, 2008), and the 2011
shark season rule (75 FR 76302;
December 8, 2010). In Amendment 1 to
the 2006 Consolidated HMS FMP on
EFH, we reviewed the geographical
range of all HMS and analyzed the
fishing impacts on the EFH for these
species. We plan to review EFH in the
future and such review necessarily

would include the species’ geographical
range and other relevant analyses, such
as species distribution through time.
Thus, while re-investigating the
geographical distribution for the large
coastal shark fishery is beyond the
scope of this rulemaking, we may
review the issue in future rulemakings.

Comment 5: NMFS should consider
increasing the quotas of more dangerous
shark species like tiger sharks.

Response: We do not manage sharks
or establish shark quotas based on how
dangerous a species may be. Rather, we
manage sharks based on the best
available science for a particular species
and legal requirements, which include
maintaining or conserving the stock and
its yield. Tiger sharks are included as
part of the non-sandbar large coastal
shark complex for various reasons,
including the lack of a stock specific
assessment, the fact that tiger sharks are
often caught on the same type of gear as
other non-sandbar large coastal sharks,
and because tiger sharks are not a major
species in the commercial fishery. The
quota for non-sandbar large coastal
sharks was established in Amendment 2
to the 2006 Consolidated HMS FMP
based on the best available science and
legal requirements. We would consider
establishing a species-specific
commercial quota for tiger sharks in a
future rulemaking if the scientific
advice indicated such action was
supportable and warranted.

B. Porbeagle Shark Comments

Comment 6: We received several
comments regarding the proposal not to
open the porbeagle shark quota in 2013.
Several commenters supported NMFS’
decision not to allow porbeagle shark
landings because of the small amount of
quota that we thought would be
available at the proposed rulemaking
stage. Other commenters indicated that
not allowing porbeagle shark landings
would result in a lot of dead discards,
since porbeagle sharks are caught
incidentally in other fisheries in the
north Atlantic area.

Response: We proposed not to open
the porbeagle shark quota in 2013 due
to the small adjusted quota (0.5 mt dw)
available once overharvests from 2011
and 2012 were accounted for, and due
to difficulties in accurately monitoring
such a small quota. Since the
publication of the proposed rule,
updated landings data indicate
additional porbeagle shark landings,
which resulted in a combined
overharvest from 2011 and 2012 that
exceeds the 2013 base commercial
quota. Specifically, in 2011, updated
landings data indicate an additional 0.8
mt dw (1,781 1b dw) of landings. In the

proposed rule, we accounted for 0.1 mt
dw (227 1b dw) of 2011 porbeagle shark
landings that were reported after the
2012 shark season rule was published.
Additionally, as of November 26, 2012,
a total of 1.9 mt dw was reported landed
in 2012, which is 1.2 mt dw (2,614 1b
dw) higher than the 2012 porbeagle
shark quota. In total, the actual
combined overharvest from 2011 and
2012 is 2.1 mt dw (4,622 1b dw). This
combined overharvest exceeds the base
2013 commercial landings quota of 1.7
mt dw (3,748 1b dw) by 0.4 mt dw (874
Ib dw). Therefore, based on preliminary
estimates and consistent with the
current regulations at
§635.27(b)(1)(1)(A), the overharvested
amount must be deducted from future
years’ fishing quotas. After the
appropriate deductions, no quota is
available for commercial porbeagle
shark landings in 2013, and we are
planning to reduce the 2014 fishing
quota to account for the remaining
overharvest.

We understand that not allowing
porbeagle shark landings means that any
porbeagle sharks that are caught
incidentally during other fishing must
be discarded, either alive or dead.
However, while we account for dead
discards in establishing the total
allowable catch for the species, dead
discards are not part of the commercial
porbeagle shark quota. In Amendment 2
to the 2006 Consolidated HMS FMP, we
established a rebuilding plan for
porbeagle sharks that set the total
allowable catch at 11.3 mt dw. This total
allowable catch caps fishing mortality,
which encompasses commercial
landings, recreational landings, and
commercial dead discards. The
commercial porbeagle quota was
established at 1.7 mt dw, while the
recreational catch, including landings in
tournaments, was 0.1 mt dw and
commercial discards were 9.5 mt dw.
Any dead discards that occur will be
accounted for and used in future stock
assessments and any adjustments that
result from those assessments.

Comment 7: NMFS needs to address
the large number of porbeagle sharks
that are caught in the recreational
fishery and add porbeagle sharks to the
prohibited species list.

Response: This comment is beyond
the scope of this rulemaking. This
rulemaking focuses on adjusting the
commercial shark quotas based on over-
and underharvests from previous years
and establishing opening dates for the
2013 commercial shark season.
Restricting the catches of porbeagle
sharks in the recreational fishery and
any consideration of adding them to the
prohibited species list could be
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addressed in a future rulemaking if
deemed appropriate at that time.

C. General Comments

Comment 8: NMFS should stop all
shark fishing.

Response: This comment is outside
the scope of this rulemaking. The
purpose of this rulemaking is to adjust
quotas based on over- and
underharvests from the previous year
and opening dates for the 2013 shark
season. Management of the Atlantic
shark fisheries is based on the best
available science to maintain or rebuild
overfished shark stocks. The final rule
does not reanalyze the overall
management measures for sharks, which
were analyzed in Amendments 2 and
Amendment 3 to the 2006 Consolidated
HMS FMP, and are being reviewed
again for some shark species in response
to new stock assessments through draft
Amendment 5 to the 2006 Consolidated
HMS FMP.

Comment 9: A commenter was happy
that NMFS did not change the
regulations for the small coastal shark
fisheries, including the non-blacknose
and blacknose shark fisheries, in 2013.

Response: As noted in Response to
Comment 8, the 2013 shark season rule
establishes commercial quotas based on
over- and underharvest in 2012, and sets
the opening dates for the non-blacknose
small coastal shark and blacknose shark
fishing seasons. Since the non-
blacknose small coastal shark fishery is
not overfished with no overfishing
occurring, any underharvests for the
non-blacknose small coastal sharks
therefore could be applied to the 2013
quotas, pursuant to 50 CFR
635.27(b)(i)(B). However, blacknose
sharks are overfished with overfishing
occurring, so the 2013 final quotas are
the base annual quotas for blacknose
sharks. Since both fisheries remained
open for the entire year, we decided to
open the fishery again on January 1.
Any other changes to the fisheries
beyond the opening dates and adjusting
the quotas are outside the scope of this
rulemaking.

Comment 10: We received a comment
on how NMFS determines if a species
is “underharvested.” The commenter
noted that annual landings less than the
available quotas could indicate that
stock populations have declined over
time due to overfishing.

Response: A species is
underharvested if the annual quota was
not fully landed. In 2011, the Gulf of
Mexico and Atlantic non-sandbar large
coastal sharks, shark research, non-
blacknose small coastal sharks,
blacknose sharks, blue sharks, and
pelagic sharks (other than porbeagle and

blue sharks) quotas were all
underharvested, since the landings did
not reach the annual quotas. Even
though many of the fishing quotas were
underharvested, this does not
necessarily indicate a decline in the
stock populations. There are many
factors that can impact the amount of
shark fishing every year. Factors like
weather, shark migratory patterns, and
market prices would affect fishing effort
and catch rates of shark fishermen. In
addition, annual fishing quotas were
established to end overfishing and to
ensure that the stock can withstand the
current fishing effort and continue to
rebuild in the future. We assess stocks
on a regular basis to ensure that stocks
are rebuilding, if appropriate, and their
status is being maintained or improved.

Comment 11: We received a question
on how NMFS accounts for illegal
landings or information withheld about
commercial catches, and how they are
factored into the final quotas.

Response: We use dealer landings and
fishermen logbook data to establish the
annual landings. To the extent that
illegal landings are included in this
data, they are considered in establishing
annual landings and used for quota
monitoring purposes. Some illegal
landings are not reported in logbooks or
dealer reports (e.g., sharks harvested by
Mexican lanchas in the Gulf of Mexico)
and are not used for quota monitoring
purposes. However, when NMFS has
estimates of illegal landings, NMFS uses
that data to establish annual quotas, as
appropriate, and in stock assessments,
which in turn helps determine the
annual baseline quotas. For the 2013
shark season rule, we used reported
landings data from October 31 to
December 31, 2011, and 2012 fishing
year landings data as of November 26,
2012, to determine if any shark species
or complex was overharvested. Any
reported landings beyond November 26,
2012, will be accounted for the 2014
annual quotas. Management likely
would not have access to landings
information beyond November 26, 2012,
until January 1, 2013. Therefore, we
used the most recent available
information to allow us to properly
analyze the fishery and open the fishery
in January.

Comment 12: We received a comment
asking how the Agency defines the term
“equitable fishing opportunities.”

Response: We define equitable fishing
opportunities as fair distribution of the
annual quota to fishermen located
throughout a region across states
consistent with legal requirements
including National Standard 4 of the
Magnuson-Stevens Act. The adaptive
management measures allowing

inseason adjustments to trip limits, in
combination with the implementation of
the HMS electronic dealer reporting
system, which allows for more real-time
reporting by dealers, should provide us
a greater ability to ensure equitable
fishing opportunities for fishermen
located in the Atlantic or in the Gulf of
Mexico regions. Inseason adjustment of
the trip limit will provide us additional
control over how slowly or quickly the
quota is being taken and provide quota
for fishermen throughout a region.

Comment 13: NMFS should give the
increased sandbar shark research quota
to the normal commercial fishery since
the research fishery has harvested less
than half of the 2012 sandbar shark
quota.

Response: This comment is beyond
the scope of this rulemaking. In part due
to the small amount of sandbar shark
quota available, in Amendment 2 to the
2006 Consolidated HMS FMP, we
established a shark research fishery to
maintain time series data for stock
assessments and to meet our research
objectives. The shark research fishery
also allows selected commercial
fishermen the opportunity to land and
sell sandbar sharks. Only the
commercial shark fishermen selected to
participate in the shark research fishery
are authorized to land sandbar sharks
subject to the sandbar quota available
each year. Changes to this part of the
fishery are outside the scope of this
rulemaking. This issue could be
analyzed in future rulemakings if
deemed appropriate.

Changes From the Proposed Rule

We made several changes to the
proposed rule as described below.

1. We changed the final non-
blacknose small coastal and porbeagle
shark quotas based on landings updates
through November 26, 2012. In the
proposed rule, which was based on data
available through August 22, 2012, the
2013 adjusted annual quota for the non-
blacknose small coastal shark was 332.4
mt dw (732,808 Ib dw). Based on
updated landings data through
November 26, 2012, the non-blacknose
small coastal shark fishery was
underharvested by 107.6 mt dw.
Therefore, the 2013 adjusted annual
quota for non-blacknose small coastal
shark is 329.2 mt dw (725,645 1b dw)
(221.6 mt dw annual base quota + 107.6
mt dw 2012 underharvest = 329.2 mt dw
2013 adjusted annual quota). Landings
information beyond November 26, 2012,
will not become available to us until
January 1, 2013. This final rule used the
most recent available information to
allow us to properly analyze the fishery
and open the fishery in January.
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Since overharvests of the porbeagle
quota occurred between October 31,
2011, and December 31, 2011, and
during the 2012 fishing year, the
available 2013 annual quota for
porbeagle sharks at the proposed rule
stage was thought to be 0.5 mt dw based
on the August 22, 2012, shark landings
data. Since the proposed rule published,
updated landings data for 2011 indicate
an additional 0.8 mt dw (1,781 1b dw)
landings in excess of the 0.1 mt dw (227
Ib dw) of porbeagle sharks that were
accounted for as overharvested in the
proposed rule. Additionally, as of
November 26, 2012, a total of 1.9 mt dw
was reported landed in 2012, which is
1.2 mt dw (2,614 1b dw) higher than the
2012 porbeagle shark quota. In total, the
combined overharvest from 2011 and
2012 is 2.1 mt dw (4,622 1b dw). As
such, the 2013 adjusted annual
commercial porbeagle quota was

exceeded by 0.4 mt dw (874 1b dw) (1.7
mt dw annual base quota — 0.1 mt dw
2011 additional overharvest — 0.8 mt
dw 2011 updated landings — 1.2 mt dw
2012 overharvest = —0.4 mt dw 2013
adjusted annual quota). Thus, we will
not allow commercial porbeagle shark
landings in 2013, and are planning to
reduce the 2014 fishing quota to account
for the rest of the overharvest. Details of
the resulting changes to the quota can be
found in Table 1 and below.

2. We changed the reason for not
opening the porbeagle shark quota in
2013. As noted above, in the proposed
rule, we stated we would not allow
porbeagle shark landings due to the
small quota and difficulties in
accurately monitoring such a small
quota. However, as we state above, since
the combined overharvest from 2011
and 2012 is 2.1 mt dw (4,622 lb dw), we
are deducting the overharvested amount

from the 2013 fishing quota, will not
allow porbeagle shark landings in 2013,
and will reduce the 2014 annual quota
to account for this overharvest.

2013 Annual Quotas

This final rule adjusts the commercial
quotas due to over- and/or
underharvests in 2011 and 2012 using
information up to November 26, 2012.
The 2013 annual quotas by species and
species group are summarized in Table
1. All dealer reports that are received by
us after November 26, 2012, will be
used to adjust the 2014 quotas, if
necessary. A description of the quota
calculations is provided in the proposed
rule and is not repeated here. Any
changes are described above in the
“Changes from the Proposed Rule”
section.

BILLING CODE 3510-22-P



Table 1. 2013 Annual Quotas and Opening Dates for the Atlantic Shark Fisheries. All quotas and
landings are dressed weight (dw), in metric tons (mt), unless specified otherwise.
2012 Preliminary 2013 %013
\ Overharvest/ Base Final Season
Species , Annual 2012 ,
Region . 1 Underharvest Annual Annual Opening
Group Quota Landings
(2) (B) (c) Quota Quota Dates
(D) (D+C)
Gulf of 392.8 392.0 439.5 439.5 January 1,
Non-Sandbar Mexico (866,063 (864,173 1b - (968,922 (968,922 1b 2013
Large 1b dw) dw) 1b dw) dw)
Coastal
Sharks . 183.2 123.3 188.3 188.3
Atlantic (403,889 (271,806 1b - (415,126 (415,126 1b
1lb dw) dw) 1b dw) dw)
Non-Sandbar
ngzgil No 37.5 13.1 50.0 50.0
Shark regional (82,673 (28,909 1b - (110,230 (110,230 1b
quotas 1b dw) dw) 1b dw) dw)
Research
Quota
Sandbar 87.9 33.2 116.6 116.6
Research (193,784 (73,244 1b - (257,056 (257,056 1b
Quota 1b dw) dw) 1b dw) dw)
Non-
Blacknose 332.4 224 .8 107.6 2 221.6 329.2
Small (732,808 (495,702 1b (237,106 1b (488,539 (725,645 1b
Coastal 1b dw) dw) dw) 1b dw) dw)
Sharks
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Blacknose 19.9 14.7 19.9 19.9
Sharks (43,872 (32,336 1b - (43,872 1b (43,872 1b
1b dw) dw) dw) dw)
273.0 8.9 273.0 273.0
Blue Sharks (601,856 (19,627 1b - (601,856 (601,856 1b
1b dw) dw) 1b dw) dw)
0.7 1.9 -2.1° 1.7 -0.4
Posfaerakgsle (1,585 (4,199 1b (4,622 1b (3,748 1b (-874 1b Clo:‘zf?)for
1b dw) dw) dw) dw) dw)
Pelagic 488
Sharks Other (1,075, 8 127.4 488.0 488.0 January 1
Than 56 lg (280,899 1b - (1,075,856 (1,075,856 2013 !
Porbeagle or dw) 1b dw) 1b dw)
dw)
Blue

t Landings are from January 1, 2012, until November 26, 2012, and are subject to change.

> This adjustment accounts for the underharvest in 2012. The total underharvest is 107.6 mt dw
(237,106 1lb dw).

> This adjustment accounts for overharvest in 2011 and 2012. After the final rule establishing the
2012 quotas, the porbeagle shark quota was overharvested by an additional 0.1 mt dw (227 lb dw).
Also, updated landings data for 2011 indicate an additional 0.8 mt dw (1,781 1lb dw). As of
November 26, 2012, 1.2 mt dw (2,614 1lb dw) was harvested in excess of the 2012 porbeagle shark
quota. The combined overharvest from 2011 and 2012 is 2.1 mt dw (4,622 lb dw).

0684
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BILLING CODE 3510-22-C

Fishing Season Notification for the 2013
Atlantic Commercial Shark Fishing
Season

Based on the seven “Opening Fishing
Season” criteria listed in 50 CFR
635.27(b)(1)(ii), the 2013 Atlantic
commercial shark fishing season for the
non-sandbar large coastal sharks fishery
in the Gulf of Mexico and Atlantic,
shark research, non-blacknose small
coastal sharks, blacknose sharks, blue
sharks, and pelagic sharks (other than
porbeagle and blue sharks) fisheries in
the northwestern Atlantic Ocean,
including the Gulf of Mexico and the
Caribbean Sea, will open on January 1,
2013. The porbeagle shark quota will
not open in 2013 due to overharvesting
in 2011 and 2012.

Except for porbeagle sharks, all of the
shark fisheries will remain open until
December 31, 2013, unless we
determine that the fishing season
landings for sandbar shark, non-sandbar
large coastal sharks, blacknose, non-
blacknose small coastal sharks, blue
sharks, or pelagic sharks (other than
porbeagle or blue sharks) have reached,
or are projected to reach, 80 percent of
the available quota. At that time,
consistent with §635.27(b)(1), we will
file for publication with the Office of the
Federal Register a closure action for that
shark species group and/or region that
will be effective no fewer than 5 days
from the date of filing. From the
effective date and time of the closure
until we announce that additional
quota, if any, is available, the fishery for
the shark species group and for the
appropriate non-sandbar large coastal
shark region will remain closed, even
across fishing years, consistent with
§635.28(b)(2). As a reminder, the
blacknose and non-blacknose small
coastal shark fisheries will close
together when landings reach 80 percent
of either quota.

Classification

The NMFS Assistant Administrator
has determined that the final rule is
consistent with the 2006 Consolidated
HMS FMP and its amendments, other
provisions of the MSA, and other
applicable law. Pursuant to 5 U.S.C.
553(d)(3), the Assistant Administrator
(AA) for Fisheries for NMFS has
determined that there is good cause to
waive the 30-day delay in effective date
for the quotas and opening dates for the
pelagic shark, shark research, blacknose
shark, non-blacknose small coastal
shark, and non-sandbar large coastal
shark fisheries in the Atlantic and Gulf
of Mexico regions, because such a delay
is contrary to the public interest. The

porbeagle shark quota is not subject to
this waiver, because this quota will not
open in 2013.

This final rule could not be completed
sooner due to late-arriving information
that was essential to formulating the
action and informing the Agency
decision-making process. A delay in
effectiveness of this rule would cause
negative economic impacts on
fishermen and diminish the opportunity
for the collection of scientific data,
which is critical to properly managing
the fisheries because needed
information would not be available for
stock assessments, resulting in negative
ecological impacts on the fishery
resource itself.

The final shark specifications are
established based on dealer landings
data that were received as of November
26, 2012. Dealers currently submit bi-
weekly landings reports to the Southeast
Fisheries Science Center, and late
reporting is a common problem that we
have taken affirmative steps to address
with the implementation of electronic
dealer reporting. Any landings received
by a dealer between November 15 and
30, 2012, must be reported by December
10, 2012. However, management likely
will not have access to that landings
information until January 1, 2013, under
the existing system (i.e., before
implementation of the HMS electronic
real-time dealer reporting system).
Normal quality control procedures had
to be applied to all shark landings data
before the amount of over- or under-
harvest could be calculated and applied
to the 2013 quotas, making a later
publication date for this action
impracticable.

We have used the most recent
available information to allow us to
properly analyze the fishery and open
the fishery in January. Any necessary
adjustments to the landings report
between November 27 and December 31
will be used in 2014. A delay in the
effectiveness of the quotas in this rule
will close the pelagic shark fishery from
January 1, 2013, until a date 30 days
after the publication date of this rule.
Most pelagic shark species are captured
incidentally in swordfish and tuna
pelagic longline fisheries that will be
open in early January. If the quotas in
this rule are not made effective as close
to January 1, 2013, as possible,
fishermen will have to discard, dead or
alive, any pelagic sharks that are caught.
When the fishery is closed, bycatch and
dead discards are likely to increase
although the impacts on the resource are
difficult to quantify. The rate of discards
or bycatch fluctuates based of a variety
of factors: Number of sharks captured;
number of sharks that can be released

alive; number of more profitable
swordfish or tuna species caught; space
in the fish hold for these species; and
duration of the fishing trip. The opening
of the shark fishery allows fishermen to
keep sharks that may otherwise have to
be discarded dead.

Regarding the shark research fishery,
we select a small number of fishermen
to participate in the shark research
fishery each year for the purpose of
providing us biological and catch data
to better manage the Atlantic shark
fisheries. All the trips and catches in
this fishery are monitored with 100
percent observer coverage. Delaying the
opening of the shark research fishery
would prevent us from maintaining the
monthly time-series of wintertime
abundance for shark species or
collecting vital biological and regional
data during this time of year. Not
conducting the necessary research trips
could prevent us from having
information necessary for stock
assessments, thereby limiting our ability
to properly manage the shark fisheries
to the benefit of the fishermen and the
shark species, and contrary to the public
interest.

Regarding the blacknose shark and
non-blacknose small coastal shark
fisheries, these fisheries have both a
directed component, where fishermen
target small coastal sharks, and an
incidental component, where the fish
are caught and, when the fishery is
open, landed by fishermen targeting
other species such as Spanish mackerel
and bluefish. The incidental fishery
catches small coastal shark throughout
the year. Delaying this action for 30-
days would force all fishermen to
discard, dead or alive, any small coastal
shark that are caught before this rule
becomes effective. Opening the fishery
as close to January 1, 2013, as possible
ensures that any mortality associated
with landings is counted against the
commercial quota in real-time.
Additionally, a month-long delay in
opening the small coastal shark fishery
would occur during the time period
when fishermen typically target small
coastal shark species. Therefore,
fishermen would experience negative
economic impacts that would continue
until the small coastal shark fisheries
were opened. Thus, delaying the
opening of the small coastal shark
fisheries would undermine the intent of
the rule and is contrary to the public
interest.

Regarding the non-sandbar large
coastal shark fishery in the Atlantic and
Gulf of Mexico region, we received
comments from fishermen and dealers
recommending an opening date in
January or early February. This change
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would allow south Atlantic fishermen to
have a winter fishery, and to potentially
get a better price per pound. However,
delaying the opening of the non-sandbar
large coastal shark fishery in the
Atlantic and Gulf of Mexico region for
an additional 30 days would have
negative economic impacts on
fishermen because they would not be
able to fish for that period. Additionally,
many of the primary species targeted in
the non-sandbar large coastal shark
fisheries are locally available in the
southern portion of the Atlantic region
in January and a 30-day delay would
cause fishermen to miss out entirely on
fishing opportunities, and the associated
revenue. Therefore, delaying this action
for 30 days is contrary to the public
interest.

For the reasons described above, the
AA finds good cause to waive the 30-
day delay in effectiveness of the quotas
and opening dates for the pelagic shark,
shark research, blacknose shark, non-
blacknose small coastal shark, and non-
sandbar large coastal shark fisheries in
the Atlantic and Gulf of Mexico regions.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

In compliance with section 604 of the
Regulatory Flexibility Act (RFA), NMFS
prepared a Final Regulatory Flexibility
Analysis (FRFA) for this final rule,
which analyzed the adjustments to the
non-blacknose small coastal shark and
porbeagle quotas based on over- and/or
underharvests from the previous fishing
season. The FRFA analyzes the
anticipated economic impacts of the
final actions and any significant
economic impacts on small entities. The
FRFA is below.

In compliance with section 604(a)(1)
of the Regulatory Flexibility Act, the
purpose of this final rulemaking is,
consistent with the Magnuson-Stevens
Act, to adjust the 2013 annual quotas for
non-sandbar large coastal sharks,
sandbar sharks, non- blacknose small
coastal sharks, blacknose sharks, blue
sharks, porbeagle sharks, and pelagic
sharks (other than porbeagle or blue
sharks) based on over- and/or
underharvests from the previous fishing
year, where allowable. These
adjustments are being implemented
according to the regulations
implemented for the 2006 Consolidated
HMS FMP and its amendments.

In this rulemaking, we expect few, if
any, economic impacts to fishermen
other than those already analyzed in the
2006 Consolidated HMS FMP and its
amendments. While there may be some
direct negative economic impacts
associated with the opening dates for
fishermen in certain areas, there could

also be positive effects for other
fishermen in the region. The opening
dates were chosen to allow for an
equitable distribution of the available
quotas among all fishermen across
regions and states, to the extent
practicable.

Section 604(a)(2) of the Regulatory
Flexibility Act requires NMFS to
summarize significant issues raised by
the public in response to the Initial
Regulatory Flexibility Analysis (IRFA), a
summary of NMFS’ assessment of such
issues, and a statement of any changes
made as a result of the comments. The
IRFA was done as part of the proposed
rule for the 2013 Atlantic Commercial
Shark Season Specifications. We did not
receive any comments specific to the
IRFA. However, we received comments
related to the overall economic impacts
of the proposed rule (see Comments 1,
2,3, 4, and 6 above). As described in the
response to those comments relating to
the season opening dates and consistent
with § 635.27(b)(1)(ii), the opening date
for the non-sandbar large coastal shark
in the Atlantic and Gulf of Mexico
regions will be implemented as
proposed.

Section 604(a)(3) requires NMFS to
provide an estimate of the number of
small entities to which the rule would
apply. We consider all HMS permit
holders to be small entities because they
either had average annual receipts less
than $4.0 million for fish-harvesting,
average annual receipts less than $6.5
million for charter/party boats, 100 or
fewer employees for wholesale dealers,
or 500 or fewer employees for seafood
processors. These are the Small
Business Administration (SBA) size
standards for defining a “small” versus
“large” business entity in this industry.

The commercial shark fisheries are
comprised of fishermen who hold shark
directed or incidental limited access
permits and the related industries,
including processors, bait houses, and
equipment suppliers, all of which we
consider to be small entities according
to the size standards set by the SBA. As
of October 2012, there were a total of
approximately 215 directed commercial
shark permit holders, 271 incidental
commercial shark permit holders, and
92 commercial shark dealers.

Section 604(a)(4) of the Regulatory
Flexibility Act requires NMFS to
describe the projected reporting,
recordkeeping, and other compliance
requirements of the final rule, including
an estimate of the classes of small
entities which would be subject to the
requirements of the report or record.
None of the actions in this final rule
would result in additional reporting,
recordkeeping, or compliance

requirements beyond those already
analyzed in Amendments 2 and 3 to the
consolidated HMS FMP.

Section 604(a)(5) of the Regulatory
Flexibility Act requires NMFS to
describe the steps taken to minimize the
economic impact on small entities
consistent with the stated objectives of
applicable statutes. Additionally, the
Regulatory Flexibility Act (5 U.S.C.
603(c)(1)—(4)) lists four general
categories of “‘significant’ alternatives
that would assist an agency in the
development of significant alternatives.
These categories of alternatives are: (1)
Establishment of differing compliance
or reporting requirements or timetables
that take into account the resources
available to small entities; (2)
clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule for small entities.

In order to meet the objectives of this
rule consistent with the Magnuson-
Stevens Act, we cannot exempt small
entities or change the reporting
requirements only for small entities.
This rulemaking does not establish
management measures to be
implemented, but rather implements
previously adopted and analyzed
measures as adjustments, as specified in
Amendment 2 and Amendment 3 to the
2006 Consolidated HMS FMP and the
EA for the 2011 quota specifications
rule. Thus, in this rulemaking, we adjust
quotas established and analyzed in
Amendment 2 and Amendment 3 to the
2006 Consolidated HMS FMP by
subtracting the underharvest or adding
the overharvest as allowable, as
specified and allowable in existing
regulations. The management measures
implemented in this rule are within a
range previously analyzed in the EA
with the 2011 quota specifications rule.
Thus, we have limited flexibility to
exercise in carrying out the measures
and quotas in this rule.

Based on the 2011 ex-vessel price
($0.53/large coastal shark lb, $0.75/
small coastal shark lb, $1.35/pelagic 1b,
and $11.90/1b for shark fins), the 2013
Atlantic shark commercial baseline
quotas could result in revenues of
$5,956,783. The adjustment due to the
overharvests in 2011 and 2012 would
result in a $7,290 loss to the fleet in
revenues in the porbeagle shark quota.
Additional total fleet revenue losses of
$1,700 would occur in 2014. The
adjustment due to the underharvests in
2012 would result in a $318,908 gain in
revenues in the non-blacknose small
coastal shark fishery. These revenues
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are similar to the gross revenues
analyzed in Amendment 2 and
Amendment 3 to the 2006 Consolidated
HMS FMP. The FRFAs for those
amendments concluded that the
economic impacts on these small
entities, resulting from rules such as this
one that delay the season openings and
adjust the trip limits inseason via
proposed and final rulemaking, were
expected to be minimal. Amendment 2
and Amendment 3 to the 2006
Consolidated HMS FMP and the EA for
the 2011 quota specifications rule
assumed we would be preparing annual
rulemakings and considered the FRFAs
in the economic and other analyses at
the time.

For this final rule, we reviewed the
criteria at § 635.27(b)(1)(ii)(A) through
(b)(1)(ii)(E), as in the proposed rule, to
determine when opening each fishery
will provide equitable opportunities for
fishermen while also considering the
ecological needs of the different species.
Over- and/or underharvests of 2011 and
2012 quotas were examined for the
different species/complexes to
determine the effects of the 2013 final

quotas on fishermen across regional
fishing area. The potential season length
and previous catch rates were examined
to ensure that equitable fishing
opportunities would be provided to
fishermen. Lastly, we examined the
seasonal variation of the different
species/complex and the effects on
fishing opportunities. In addition to
these criteria, we also considered other
relevant factors, such as public
comments to and potential management
measures in Amendment 5 to the 2006
Consolidated HMS FMP before arriving
at the final opening dates for the 2013
Atlantic shark fisheries. For the 2013
fishing season, we are opening the
fisheries for non-sandbar large coastal
sharks in the Gulf of Mexico and
Atlantic, shark research, non-blacknose
small coastal sharks, blacknose sharks,
blue sharks, and pelagic sharks (other
than porbeagle and blue sharks) on
January 1, 2013. The direct and indirect
economic impacts will be neutral on a
short- and long-term basis, because we
do not change the opening dates of these
fisheries from the status quo.

We will not be allowing landings of
porbeagle shark in 2013. Not allowing
porbeagle shark landings could result in
short-term direct, minor, adverse
economic impacts, as fishermen would
have to fish in other fisheries to make
up for lost porbeagle shark revenues
during the 2013 fishing season. The
combined overharvest (2.1 mt dw; 4,622
Ib dw) from 2011 and 2012 exceeded the
2013 annual commercial porbeagle
quota by 0.4 mt dw (874 1b dw). We will
adjust the 2014 annual quota by 0.4 mt
dw to account for this overharvest.

The long-term direct and indirect
impacts could continue if the porbeagle
shark quota is overharvested in future
years.

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

Dated: December 19, 2012.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012-30961 Filed 12-21-12; 8:45 am]
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1311; Directorate
Identifier 2011-NM-204—-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model DHC-8-102,
—103, and —106 airplanes, and Model
DHC-8-200, —300, and —400 series
airplanes. This proposed AD was
prompted by reports of excessive wear
found in the clevis (bolt) hole where the
rod assembly attaches to the rudder/
brake pedal bellcrank, due to prolonged
fretting. This proposed AD would
require measuring the bellcrank clevis
holes, inspecting for cracking of the
bellcrank, and re-working the clevis
holes with steel bushings, or replacing
the bellcrank. We are proposing this AD
to detect and correct a worn or cracked
clevis hole, which could cause failure of
the bellcrank on one side, with
subsequent asymmetric braking and
consequent runway excursion.

DATES: We must receive comments on
this proposed AD by February 11, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Q-Series Technical Help Desk, 123
Garratt Boulevard, Toronto, Ontario
M3K 1Y5, Canada; telephone 416—-375—
4000; fax 416—-375—4539; email
thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Luke Walker, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7363; fax (516) 794—5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1311; Directorate Identifier
2011-NM-204—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2011-32, dated August 15, 2011
(referred to after this as ‘“‘the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

There have been several in-service reports
of excessive wear found in the bolt [clevis]
hole where the rod assembly, Part Numbers
(P/N) 82710795-001 or 82710024—003, is
attached to the rudder/brake pedal bellcrank.
An investigation revealed that the wear was
attributed to prolonged fretting.

Failure of the bellcrank on one side could
lead to asymmetric braking and may lead to
runway excursion.

This directive mandates [measuring clevis
holes for length, and for certain bellcranks
doing a liquid penetrant inspection for
cracking, and] the re-work [by installing steel
bushings]| or replacement of each bellcrank,
P/N 82710022—-001/-002, 82710029-001/—
002, 82710813-001/-002 and 82710814—001/
—002, found with a worn [or cracked] bolt
hole.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Bombardier, Inc. has issued Service
Bulletins 8-27-111 and 84-27-55, both
dated June 15, 2011. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would


mailto:thd.qseries@aero.bombardier.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.bombardier.com

Federal Register/Vol.

77, No. 247/ Wednesday, December 26, 2012 /Proposed Rules

75907

affect about 178 products of U.S.
registry. We also estimate that it would
take about 5 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$75,650, or $425 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 16 work-hours and require parts
costing up to $2,532, for a cost of $3,892
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. We have no
way of determining the number of
products that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2012—
1311; Directorate Identifier 2011-NM—
204—-AD.

(a) Comments Due Date

We must receive comments by February
11, 2013.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Bombardier, Inc.
airplanes, certificated in any category, as
specified in paragraphs (c)(1) and (c)(2) of
this AD.

(1) Model DHC-8-102, —103, —106, —201,
—202, -301, —311, and —315 airplanes: Serial
numbers 003 through 672 inclusive.

(2) Model DHC-8—-400, —401 and —402
airplanes: Serial numbers 4003 through 4372
inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight controls.

(e) Reason

This AD was prompted by reports of
excessive wear found in the clevis (bolt) hole
where the rod assembly attaches to the
rudder/brake pedal bellcrank, due to
prolonged fretting. We are issuing this AD to
detect and correct a worn or cracked clevis
hole, which could cause failure of the
bellcrank on one side, with subsequent
asymmetric braking and consequent runway
excursion.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the

compliance times specified, unless the
actions have already been done.

(g) Actions for Model DHC-8-100, -200, and
-300 Series Airplanes

For Model DHC-8-102, —103, —106, —201,
—202, -301, —311, and —315 airplanes: Within
6,000 flight hours or 24 months after the
effective date of this AD, whichever occurs
first, measure the edge-to-edge length of the
clevis holes of each bellcrank; and, if the
length is less than or equal to 0.218 inch,
inspect for cracking of each bellcrank using
liquid penetrant; in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8-27-111, dated June 15,
2011.

(1) If no cracking is found: Before further
flight, rework the bellcrank, in accordance
with the Accomplishment Instructions of
Bombardier Service Bulletin 8-27-111, dated
June 15, 2011.

(2) If any clevis hole is greater than 0.218
inch, or if any cracking is found: Before
further flight, replace the bellcrank with a
new bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8-27-111, dated June 15,
2011.

(h) Actions for Certain Model DHC-8-400
Series Airplanes

For Model DHC-8-400, —401, and —402
airplanes that have accumulated less than or
equal to 15,000 total flight hours as of the
effective date of this AD: Within 6,000 flight
hours after the effective date of this AD, but
not to exceed 15,600 total flight hours,
measure the edge-to-edge length of the clevis
holes of each bellcrank, and inspect for
cracking of each bellcrank using liquid
penetrant; in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-27-55, dated June 15,
2011.

(1) If no cracking is found, and the edge-
to-edge length of all clevis holes is less than
or equal to 0.218 inch: Within 6,000 flight
hours after the effective date of this AD, but
not to exceed 15,600 total flight hours,
rework or replace the bellcrank, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-55, dated June 15, 2011.

(2) If no cracking is found, and any clevis
hole edge-to-edge length is greater than 0.218
inch but less than or equal to 0.248 inch:
Within 6,000 flight hours after the effective
date of this AD, replace the bellcrank with a
new bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-27-55, dated June 15,
2011.

(3) If no cracking is found, and any clevis
hole edge-to-edge length is greater than 0.248
inch but less than or equal to 0.278 inch:
Within 1,200 flight hours after doing the
measurement/inspection required by
paragraph (h) of this AD, replace the
bellcrank with a new bellcrank, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-55, dated June 15, 2011.

(4) If any cracking is found, or if any clevis
hole edge-to-edge length exceeds 0.278 inch:
Before further flight, replace the bellcrank
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with a new bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—-27-55, dated June 15,
2011.

(i) Actions for Certain Other Model DHC-8-
400 Series Airplanes

For Model DHC-8-400, —401, and —402
airplanes that have accumulated more than
15,000 total flight hours as of the effective
date of this AD: Within 600 flight hours after
the effective date of this AD, measure the
edge-to-edge length of the clevis holes of
each bellcrank, and inspect for cracking of
each bellcrank using liquid penetrant; in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-55, dated June 15, 2011.

(1) If no cracking is found, and the edge-
to-edge length of all clevis holes is less than
or equal to 0.218 inch: At the later of the
compliance times specified in paragraphs
(i)(1)@{) and (i)(1)(ii) of this AD, rework or
replace the bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-27-55, dated June 15,
2011.

(i) Within 6,000 flight hours after the
effective date of this AD, but not to exceed
15,600 total flight hours.

(ii) Within 1,200 flight hours after the
effective date of this AD.

(2) If no cracking is found, and any clevis
hole edge-to-edge length is greater than 0.218
inch but less than or equal to 0.248 inch:
Within 6,000 flight hours after the effective
date of this AD, replace the bellcrank with a
new bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-27-55, dated June 15,
2011.

(3) If no cracking is found, and any clevis
hole edge-to-edge length is greater than 0.248
inch but less than or equal to 0.278 inch:
Within 1,200 flight hours after the effective
date of this AD, replace the bellcrank with a
new bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-27-55, dated June 15,
2011.

(4) If any cracking is found, or any clevis
hole edge-to-edge length exceeds 0.278 inch:
Before further flight, replace the bellcrank
with a new bellcrank, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-27-55, dated June 15,
2011.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7300; fax (516)
794-5531. Before using any approved AMOC,

notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

(1) Refer to MCAI Canadian Airworthiness
Directive CF—2011-32, dated August 15,
2011, and the service bulletins specified in
paragraphs (k)(1) (i) and (k)(1)(ii) of this AD,
for related information.

(i) Bombardier Service Bulletin 8-27-111,
dated June 15, 2011.

(ii) Bombardier Service Bulletin 84—-27-55,
dated June 15, 2011.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q—Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375-4000; fax 416—375-4539;
email thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
December 17, 2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-30925 Filed 12—21-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1313; Directorate
Identifier 2012-NM-080-AD]

RIN 2120-AA64
Airworthiness Directives; Gulfstream
Aerospace Corporation

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Gulfstream Aerospace Corporation
Model GV and GV-SP airplanes. This
proposed AD was prompted by reports
of two failures of the fuel boost pump
and over-heat damage found on the
internal components and external

housing. This proposed AD would
require doing an inspection to
determine if fuel boost pumps having a
certain part number are installed,
replacing the fuel boost pumps having
a certain part number, and revising the
airplane maintenance program to
include revised instructions for
continued airworthiness. We are
proposing this AD to prevent fuel
leakage into the dry cavity of the boost
pump and outside of the fuel pump, and
to prevent capacitor clearance issues in
the dry cavity, which together could
result in an uncontrolled fire in the
wheel well.

DATES: We must receive comments on
this proposed AD by February 11, 2013.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For Gulfstream, Triumph
Aerostructures, and GE Aviation service
information identified in this proposed
AD, contact Gulfstream Aerospace
Corporation, Technical Publications
Dept., P.O. Box 2206, Savannah, GA
31402-2206; telephone 800-810—4853;
fax 912-965—-3520; email
pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.
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FOR FURTHER INFORMATION CONTACT:
Darby Mirocha, Aerospace Engineer,
Propulsion and Services Branch, ACE~
118A, FAA, Atlanta Aircraft
Certification Office, 1701 Columbia
Avenue, College Park, GA 30337;
telephone (404) 474-5573; fax (404)
474-5606; email:
darby.mirocha@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2012-1313; Directorate Identifier 2012—
NM-080-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report of failure
of the fuel boost pump and over-heat
damage found on the internal
components and external housing. A
subsequent investigation identified
inadequate clearance between the
internal capacitor and a printed circuit
board as the root cause of the failure.
Additionally, on other components, a

damaged o-ring between the “wet”” and
“dry” cavities of the boost pump
resulted in fuel ingress into the “dry”
cavity. Product improvements have
been incorporated into the boost pumps
to modify the capacitor installation to
prevent external shorting and
incorporate an inspection port to allow
for inspection of the “dry” cavity. This
condition, if not corrected, could cause
fuel leakage into the dry cavity of the
boost pump and outside of the fuel
pump, and capacitor clearance issues in
the dry cavity, which together could
result in an uncontrolled fire in the
wheel well.

Relevant Service Information

We reviewed Gulfstream V Service
Bulletin 197 (for Model GV airplanes),
and Gulfstream G550 Service Bulletin
122 (for Model GV-SP airplanes), both
dated April 11, 2012, both including the
following service information:

e Triumph Service Bulletin SB—
TAGV/GVSP-28-JG0162, dated August
30, 2011.

e GE Service Bulletin 31760-28-100,
dated February 15, 2011.

This service information describes
procedures for doing an inspection to
determine if fuel boost pumps having a
certain part number are installed, and
replacing the fuel boost pumps having
a certain part number.

We have also reviewed Gulfstream
Document GV-GER-0003, Instructions
for Continued Airworthiness, Fuel Boost
Pump with Leak Check Port, dated
November 24, 2010. This service
information describes procedures for
fuel leak checks of the fuel boost pump.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information

ESTIMATED COSTS

and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

Differences Between the Proposed AD
and the Service Information

Gulfstream V Service Bulletin 197 (for
Model GV airplanes) and Gulfstream
G550 Service Bulletin 122 (for Model
GV-SP airplanes), both dated April 11,
2012, specify a compliance time of 42
months after the release of those service
bulletins for accomplishing the actions
in those service bulletins. This proposed
AD requires a compliance time of 36
months after the effective date of this
proposed AD. In developing the
compliance time, we considered not
only the degree of urgency associated
with addressing the subject unsafe
condition, but the manufacturer’s
recommendation for an appropriate
compliance time, the availability of
required parts, and the practical aspect
of doing the actions within an interval
of time that corresponds to the typical
scheduled maintenance for the majority
of affected operators. This difference has
been coordinated with Gulfstream.

Costs of Compliance
We estimate that this proposed AD
affects 357 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection to determine if a 1 work-hour X $85 per hour = $85 .......ccceecvvveieneeiereeene, $0 $85 $30,345
certain part number is in-
stalled.
Maintenance program revision | 1 work-hour X $85 per hour = $85 ........ccoceieiieiniieniieene $0 $85 $30,345

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

: Cost per
Action Labor cost Parts cost product
Replacement ..........cccoeeciieiieeiiece e 24 work-hours X $85 per hour = $2,040 ...................... $7,600 $9,640
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Gulfstream Aerospace Corporation: Docket
No. FAA-2012-1313; Directorate
Identifier 2012-NM-080-AD.

(a) Comments Due Date

We must receive comments by February
11, 2013.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Gulfstream

Aerospace Corporation Model GV and GV-SP
airplanes, certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 2822, Fuel boost pump.

(e) Unsafe Condition

This AD was prompted reports of two
failures of the fuel boost pump and over-heat
damage found on the internal components
and external housing. We are issuing this AD
to prevent fuel leakage into the dry cavity of
the boost pump and outside of the fuel
pump, and to prevent capacitor clearance
issues in the dry cavity, which together could
result in an uncontrolled fire in the wheel
well.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection to Determine the Part Number

(P/N)

Within 36 months after the effective date
of this AD, inspect the fuel boost pumps to
determine whether P/N 1159SCP500-5 is
installed, in accordance with the
Accomplishment Instructions of Gulfstream
V Service Bulletin 197, dated April 11, 2012
(for Model GV airplanes); or Gulfstream G550
Service Bulletin 122, dated April 11, 2012
(for Model GV-SP airplanes); including the
service information specified in paragraphs
(g)(1) and (g)(2) of this AD. A review of
airplane maintenance records is acceptable in
lieu of this inspection if the part number of
the fuel boost pumps can be conclusively
determined from that review.

(1) Triumph Service Bulletin SB-TAGV/
GVSP-28-JG0162, dated August 30, 2011.

(2) GE Service Bulletin 31760-28-100,
dated February 15, 2011.

(h) Replacement

If the inspection required by paragraph (g)
of this AD reveals a fuel boost pump with P/
N 1159SCP500-5: Before further flight,
replace the fuel boost pump with a
serviceable pump having P/N 1159SCP500—
7, in accordance with Gulfstream V Service
Bulletin 197, dated April 11, 2012 (for Model
GV airplanes); or Gulfstream G550 Service
Bulletin 122, dated April 11, 2012 (for Model
GV-SP airplanes); including the service
information specified in paragraphs (h)(1)
and (h)(2) of this AD.

(1) Triumph Service Bulletin SB-TAGV/
GVSP-28-JG0162, dated August 30, 2011.
(2) GE Service Bulletin 31760-28-100,

dated February 15, 2011.

(i) Maintenance Program Revision

Within 500 flight hours after the effective
date of this AD, revise the airplane
maintenance program to include Gulfstream
Document GV-GER-0003, Instructions for
Continued Airworthiness, Fuel Boost Pump
with Leak Check Port, dated November 24,
2010.

(1) For airplanes on which fuel boost pump
P/N 1159SCP500-5 has been replaced in
accordance with paragraph (h) of this AD:
The initial compliance time for the
inspection is within 500 flight hours after
doing the replacement specified in paragraph
(h) of this AD.

(2) For airplanes on which the inspection
required by paragraph (g) of this AD reveals
that a fuel boost pump with P/N
1159SCP500-7 has been installed: After
revising the airplane maintenance program,
as required by paragraph (i) of this AD, the
initial inspection is required before further
flight after doing the inspection required by
paragraph (g) of this AD.

(j) No Alternative Actions or Intervals

After accomplishing the revision required
by paragraph (i) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (1) of this
AD.

(k) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a fuel boost pump having
P/N 1159SCP500-5 on any airplane.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(m) Related Information

(1) For more information about this AD,
contact Darby Mirocha, Aerospace Engineer,
Propulsion and Services Branch, ACE-118A,
FAA, Atlanta ACO, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
474-5573; fax (404) 474-5606; email:
darby.mirocha@faa.gov.

(2) For Gulfstream, Triumph
Aerostructures, and GE Aviation service
information identified in this AD, contact
Gulfstream Aerospace Corporation, Technical
Publications Dept., P.O. Box 2206, Savannah,
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GA 31402-2206; telephone 800-810-4853;
fax 912—-965-3520; email
pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on
December 17, 2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-31036 Filed 12-21-12; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2012-1230; Directorate
Identifier 2011-NM-107-AD]

RIN 2120-AA64

Airworthiness Directives; Embraer S.A.

Airplanes
AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to certain Embraer S.A.
Model ER] 170 and ERJ 190 airplanes.
The existing AD currently requires, for
certain airplanes, repetitively replacing
the low-stage check valve and
associated seals of the right hand (RH)
engine’s engine bleed system with a
new check valve and new seals,
replacing the low pressure check valves
(LPCV), and revising the maintenance
program. For certain other airplanes, the
existing AD requires replacing a certain
low-stage check valve with an improved
low-stage check valve. Since we issued
that AD, we have received reports of
uncommanded engine shutdowns on
both Model ER]J 170 and ERJ 190
airplanes due to excessive wear and
failure of LPCVs having certain part
numbers. This proposed AD would also,
for certain airplanes, require replacing
certain LPCVs of the left-hand (LH) and
RH engines, which would be an option
for other airplanes. We are proposing
this AD to prevent the possibility of a
dual engine in-flight shutdown due to
LPCV failure.

DATES: We must receive comments on
this proposed AD by February 11, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Embraer S.A.,
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 S&o Jose dos
Campos—SP—BRASIL; telephone +55
12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email
distrib@embraer.com.br; Internet http://
www.flyembraer.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-2768;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1230; Directorate Identifier
2011-NM-107-AD" at the beginning of
your comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On June 23, 2010, we issued AD
2010-14—-14, Amendment 39-16359 (75
FR 42585, July 22, 2010). That AD
required actions intended to address an
unsafe condition on Embraer S.A.
Model ER] 170 and ERJ 190 airplanes.

Since we issued AD 2010-14—14,
Amendment 39-16359 (75 FR 42585,
July 22, 2010), there have been
occurrences of uncommanded engine
shutdowns on both Model ER] 170 and
Model ER] 190 airplanes due to
excessive wear and failure of LPCVs
having part number 1001447-3 and
1001447—-4. Both engines of the
airplanes have the same valves, which
leads to the possibility of a dual engine
in-flight shutdown due to LPCV failure.
The Agéncia Nacional de Aviacgdo Civil
(ANAC), which is the aviation authority
for Brazil, has issued Brazilian
Airworthiness Directives 2005-09—03R3
and 2006—11-01R6, both effective May
30, 2011 (referred to after this as “the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI for
Embraer S.A. Model ER]J 170 airplanes
states:

It has been found the occurrence of an
engine in-flight shutdown * * * caused by
the LPCV [low pressure check valves] failure
P/N [part number]| 1001447-3 with 3,900
Flight Hours (FH) installed on ERJ-170. This
valve failed [to] open due [to] excessive wear.
[I]t was found the occurrence of an engine
shutdown on-ground, caused by the LPCV
failure P/N 1001447-4 with 1,802 FH
installed on ERJ-190 failed due [to] low cycle
fatigue. Since the behavior of a valve P/N
1001447—4 removed from ERJ-190 is
unknown on ERJ-170 and the P/N 1001447—
4 is common between ERJ-170 and ERJ-190
airplane fleet, an action is necessary to
prevent the installation, in ER]-170
airplanes, of LPCVs P/N 1001447-4
previously installed in ERJ-190 airplanes.

* * * * *

The MCALI for Embraer S.A. Model
ERJ 190 airplanes states:

It has been found the occurrence of an
engine in-flight shutdown * * * caused by
the LPCV failure P/N [part number] 1001447—
3 with 3,900 Flight Hours (FH) installed on
ERJ-170. This valve failed [to] open due [to]
excessive wear. [I]t was found the occurrence
of an engine shutdown on-ground, caused by
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the LPCV failure P/N 1001447—4 with 1,802
FH installed on ERJ-190 failed due [to] low
cycle fatigue. Since the behavior of a valve
P/N 1001447-4 removed from ER]J-170 is
unknown on ERJ-190 and the P/N 1001447—
4 is common between ERJ-170 and ER]-190
airplane fleet, an action is necessary to
prevent the installation, in ER]-190
airplanes, of LPCVs P/N 10014474
previously installed in ERJ—170 airplanes.

* * * * *

The unsafe condition is the possibility
of a dual engine in-flight shutdown due
to LPCV failure. The required actions
include retaining the actions required
by AD 2010-14—14, Amendment 39—
16359 (75 FR 42585, July 22, 2010), and
include, for certain airplanes, replacing
the LPCVs of LH and RH engines, which
would be an option for certain other
airplanes. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

EMBRAER has issued the following
service information, which is intended
to correct the unsafe condition
identified in the MCALI.

¢ EMBRAER 170 Maintenance
Review Board Report, MRB-1621,
Revision 7, dated November 11, 2010.

e EMBRAER Service Bulletin
190LIN-36—-0004, dated December 23,
2009.

Changes to AD 2010-14-14,
Amendment 39-16359 (75 FR 42585,
July 22, 2010)

Paragraphs (j)(11) through (j)(14) of
AD 2010-14-14, Amendment 39-16359
(75 FR 42585, July 22, 2010), have been
redesignated as paragraphs (0)(1)
through (0)(4) of this proposed AD.

ESTIMATED COSTS

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
affects 253 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Number of
Action Labor cost Cost per product U.S.-registered | Cost on U.S. operators
airplanes
Replacement of RH check valves on Model ERJ | 3 work-hours x $85 per | $255 per replacement 55 | $14,025 per replace-
170-100 LR, -100 STD, -100 SE, and -100 SU hour = $255 per re- cycle. ment cycle.
airplanes (retained actions from existing AD placement cycle.
2010-14-14 (75 FR 42585, July 22, 2010)).
Replacement of LH check valves on Model ERJ | 3 work-hours x $85 per | $255 per replacement 75 | $19,125 per replace-
170-100 LR, -100 STD, -100 SE, -100 SU, hour = $255 per re- cycle. ment cycle.
-200 LR, -200 STD, and -200 SU airplanes placement cycle.
(retained actions from existing AD 2010-14—
14 (75 FR 42585, July 22, 2010)).
Replacement of LPCVs with P/N 1001447-6 | 2 work-hours x $85 per | $170 ....ccccovvrvevvrneenne 253 | $43,010.
(new proposed action). hour = $170.
Revision of maintenance program (new pro- | 1 work-hour x $85 per B85 e 253 | $21,505.
posed action). hour = $85.
Authority for This Rulemaking Regulatory Findings We prepared a regulatory evaluation

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-14—14, Amendment 39—-16359 (75
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FR 42585, July 22, 2010), and adding the
following new AD:

Embraer S.A.: Docket No. FAA-2012-1230;
Directorate Identifier 2011-NM-107-AD.

(a) Comments Due Date

We must receive comments by February
11, 2013.

(b) Affected ADs

This AD supersedes AD 2010-14-14,
Amendment 39-16359 (75 FR 42585, July 22,
2010), which superseded AD 2007-16-09,
Amendment 39-15148 (72 FR 44734, August
9, 2007). AD 2007—-16—09 superseded AD
2005-23-14, Amendment 39-14372 (70 FR
69075, November 14, 2005).

(c) Applicability

This AD applies to Embraer S.A. Model
ERJ 170—100 LR, —100 STD, —100 SE., and
—100 SU airplanes; Model ERJ 170-200 LR,
—200 SU, and —200 STD airplanes; Model ER]
190-100 STD, —100 LR, —100 ECJ, and —100
IGW airplanes; and Model ERJ 190-200 STD,
—200 LR, and —200 IGW airplanes;
certificated in any category; having Hamilton
Sundstrand low pressure check valve (LPCV)
part number (P/N) 1001447-3 or 1001447—4.

(d) Subject

Air Transport Association (ATA) of
America Code 36, Pneumatic.

(e) Reason

This AD was prompted by reports of
uncommanded engine shutdowns on both
Model ERJ 170 and ERJ 190 airplanes due to
excessive wear and failure of LPCVs having
certain part numbers. We are issuing this AD
to prevent the possibility of a dual engine in-
flight shutdown due to LPCV failure.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Replacement for Right-Hand
(RH) Engine on Model ERJ 170-100 LR, -100
STD, -100 SE., and -100 SU Airplanes

This paragraph restates the requirements of
paragraph (f) of AD 2010-14-14, Amendment
39-16359 (75 FR 42585, July 22, 2010). For
Model ER]J 170-100 LR, —100 STD, —100 SE,
and —100 SU airplanes equipped with LPCVs
having P/N 1001447-3: Within 100 flight
hours after November 29, 2005 (the effective
date of AD 2005-23-14, Amendment 39—
14372 (70 FR 69075, November 14, 2005)), or
prior to the accumulation of 3,000 total flight
hours, whichever occurs later, replace the
low-stage check valve and associated seals of
the RH engine’s engine bleed system with a
new check valve and new seals, in
accordance with the Accomplishment
Instructions of EMBRAER Alert Service
Bulletin 170-36—A004, dated September 28,
2005; or paragraph 3.C. of the
Accomplishment Instructions of EMBRAER
Service Bulletin 170-36—0004, dated
November 18, 2005, or Revision 01, dated
March 10, 2008. As of August 26, 2010 (the
effective date of AD 2010-14—14), only use
EMBRAER Service Bulletin 170-36—0004,

Revision 01, dated March 10, 2008, for the
actions required by this paragraph. Repeat
the replacement thereafter at intervals not to
exceed 3,000 flight hours.

(h) Retained Provision for Removed Check
Valves

This paragraph restates the provision
specified in paragraph (g) of AD 2010-14-14,
Amendment 39-16359 (75 FR 42585, July 22,
2010). Although EMBRAER Alert Service
Bulletin 170-36—A004, dated September 28,
2005, specifies to send removed check valves
to the manufacturer, this AD does not
include that requirement.

(i) Retained Replacement for Left-Hand (LH)
Engine on All Model ER]J 170 Airplanes

This paragraph restates requirements of
paragraph (h) of AD 2010-14-14,
Amendment 39-16359 (75 FR 42585, July 22,
2010). For Model ERJ 170-100 LR, —100 STD,
—100 SE., =100 SU, —200 LR, —200 STD, and
—200 SU airplanes equipped with LPCVs
having P/N 1001447-3: Within 300 flight
hours after September 13, 2007 (the effective
date of AD 2007-16—09, Amendment 39—
15148 (72 FR 44734, August 9, 2007)), or
prior to the accumulation of 3,000 total flight
hours, whichever occurs later, replace the
low-stage check valve and associated seals of
the LH engine’s engine bleed system with a
new check valve and new seals, in
accordance with paragraph 3.B. of the
Accomplishment Instructions of EMBRAER
Service Bulletin 170—-36—0004, dated
November 18, 2005; or Revision 01, dated
March 10, 2008. As of August 26, 2010 (the
effective date of AD 2010-14—14), only use
EMBRAER Service Bulletin 170-36—-0004,
Revision 01, dated March 10, 2008. Repeat
the replacement thereafter at intervals not to
exceed 3,000 flight hours.

(j) Retained Provision for Removed Check
Valves in Accordance With Other Service
Bulletin

This paragraph restates the provision
specified in paragraph (i) of AD 2010-14-14,
Amendment 39-16359 (75 FR 42585, July 22,
2010). Although EMBRAER Service Bulletin
170-36—0004, dated November 18, 2005,
specifies to send removed check valves to the
manufacturer, this AD does not include that
requirement.

(k) Retained Actions and Compliance With
Revised Service Information

This paragraph restates the requirements of
paragraph (j) of AD 2010-14—-14, Amendment
39-16359 (75 FR 42585, July 22, 2010), with
revised service information for paragraphs
(K)(3), (k)(7), and (k)(8) of this AD. Unless
already done, do the following actions.

(1) For Model ERJ 170-200 LR, —200 STD,
and —200 SU airplanes equipped with LPCV
having P/N 1001447-3: Within 100 flight
hours after August 26, 2010 (the effective
date of AD 2010-14—14, Amendment 39—
16359 (75 FR 42585, July 22, 2010)), or prior
to the accumulation of 3,000 total flight
hours, whichever occurs later, replace the
low-stage check valve and associated seals of
the RH engine’s engine bleed system with a
new check valve and new seals, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin

170-36—0004, Revision 01, dated March 10,
2008. Repeat the replacement thereafter at
intervals not to exceed 3,000 flight hours.

(2) For Model ER] 170-100 LR, —100 STD,
—100 SE., —-100 SU, —200 LR, —200 STD, and
—200 SU airplanes equipped with LPCV
having P/N 1001447-3: Replacing the LPCV
having P/N 1001447-3 with a new one
having P/N 1001447-4, in accordance with
the Accomplishment Instructions of
EMBRAER Service Bulletin 170-36—-0011,
Revision 02, dated July 19, 2007, terminates
the repetitive replacements required by
paragraphs (g), (i), and (k)(1) of this AD.

(3) For Model ERJ 170-100 LR, =100 STD,
—100 SE., —-100 SU, —200 LR, —200 STD, and
—200 SU airplanes equipped with LPCV
having P/N 1001447-3, at the earlier of the
times specified in paragraphs (k)(3)(i) and
(k)(3)(ii) of this AD, revise the maintenance
program to include maintenance Task 36—11—
02-002 (Low Stage Bleed Check Valve),
specified in Section 1 of the EMBRAER 170
Maintenance Review Board Report (MRBR),
MRB-1621, Revision 6, dated January 14,
2010; or Revision 7, dated November 11,
2010. Thereafter, except as provided by
paragraph (q) of this AD, no alternative
inspection intervals may be approved for the
task.

(i) Within 180 days after accomplishing
paragraph (k)(2) of this AD.

(ii) Before any LPCV having P/N 1001447—
4 accumulates 3,000 total flight hours, or
within 300 flight hours after August 26, 2010
(the effective date of AD 2010-14—14,
Amendment 39-16359 (75 FR 42585, July 22,
2010)), whichever occurs later.

(4) For Model ER] 170-100 LR, —100 STD,
—100 SE., —-100 SU, —200 LR, —200 STD, and
—200 SU airplanes equipped with LPCV
having P/N 1001447-3: As of August 26,
2010 (the effective date of the effective date
of AD 2010-14-14, Amendment 39-16359
(75 FR 42585, July 22, 2010)), no person may
install any LPCV identified in paragraph
(k)(4)(@i) or (k)(4)(ii) of this AD on any
airplane.

(i) Any LPCV having P/N 1001447-3,
installed on Model ERJ-170 airplanes, that
has accumulated more than 3,000 total flight
hours.

(ii) Any LPCV having P/N 1001447-3,
installed on Model ERJ-170 and ER]-190
airplanes, that has accumulated 3,000 or
more total flight hours. To calculate the
equivalent number of flight hours for a LPCV
having P/N 1001447-3 that was installed on
a Model ERJ-190 airplane to be installed on
a Model ERJ-170 airplane, the flight hours
accumulated in operation on ERJ-190 models
must be multiplied by a factor of 2 (100
percent).

(5) For Model ERJ 190-100 EC]J, —100 LR,
—100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Within 100 flight
hours after August 26, 2010 (the effective
date of AD 2010-14—-14, Amendment 39—
16359 (75 FR 42585, July 22, 2010)), replace
all LPCVs having P/N 1001447-3 that have
accumulated 1,500 total flight hours or more
as of August 26, 2010 (the effective date of
AD 2010-14-14), with a new or serviceable
LPCV having P/N 1001447—4 that has
accumulated less than 2,000 total flight hours
since new or since overhaul, in accordance
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with the Accomplishment Instructions of
EMBRAER Service Bulletin 190-36—0006,
Revision 01, dated July 19, 2007.

(6) For Model ER] 190-100 ECJ, —100 LR,
—100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Replace all LPCVs
having P/N 1001447-3 that have
accumulated less than 1,500 total flight hours
as of August 26, 2010 (the effective date of
AD 2010-14-14, Amendment 39-16359 (75
FR 42585, July 22, 2010)), before the LPCV
accumulates 1,500 total flight hours or within
100 flight hours after August 26, 2010 (the
effective date of AD 2010-14—14), whichever
occurs later. Replace that LPCV with a new
or serviceable LPCV having P/N 10014474
that has accumulated less than 2,000 total
flight hours since new or since overhaul, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
190-36—0006, Revision 01, dated July 19,
2007.

(7) For Model ER] 190-100 ECJ, —100 LR,
—100 IGW, —100 STD, —200 STD, —-200 LR,
and —200 IGW airplanes: Within 200 flight
hours after August 26, 2010 (the effective
date of AD 2010-14—14, Amendment 39—
16359 (75 FR 42585, July 22, 2010)), or before
any LPCV having P/N 10014474 installed on
the right engine accumulates 2,000 total
flight hours since new or since overhaul,
whichever occurs later, replace the valve
with a new or serviceable LPCV having P/N
1001447-4 that has accumulated less than
2,000 total flight hours since new or since
overhaul, in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 190-36—0014, Revision 01,
dated January 14, 2009; or EMBRAER Service
Bulletin 190LIN-36—-0004, dated December
23, 2009 (for Model 190-100 ECJ airplanes).
Repeat the replacement on the right engine
at intervals not to exceed 2,000 total flight
hours on the LPCV since new or last
overhaul.

(8) For Model ERJ 190-100 EC]J, —100 LR,
—100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Within 200 flight
hours after August 26, 2010 (the effective
date of AD 2010-14—-14, Amendment 39—
16359 (75 FR 42585, ]uly 22, 2010)), or before
any LPCV having P/N 1001447—4 installed on
the left engine accumulates 2,000 total flight
hours since new or last overhaul, whichever
occurs later, replace the valve with a new or
serviceable LPCV having P/N 1001447—4 that
has accumulated less than 2,000 total flight
hours since new or since overhaul, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
190-36—0014, Revision 01, dated January 14,
2009; or EMBRAER Service Bulletin 190LIN—
36-0004, dated December 23, 2009 (for
Model 190-100 ECJ airplanes). Repeat the
replacement on the left engine at intervals
not to exceed 2,000 total flight hours on the
LPCV since new or last overhaul.

(9) For Model ERJ 190-100 EC]J, —100 LR,
—100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: As of August 26,
2010 (the effective date of AD 2010-14—14,
Amendment 39-16359 (75 FR 42585, July 22,
2010)), installation on the left and right
engines with a LPCV having P/N 1001447—

4 is allowed only if the valve has
accumulated less than 2,000 total flight hours

since new or last overhaul prior to
installation.

(10) For Model ERJ 190-100 ECJ, —100 LR,
-100 IGW, —100 STD, —-200 STD, —200 LR,
and —200 IGW airplanes: As of August 26,
2010 (the effective date of AD 2010-14—14,
Amendment 39-16359 (75 FR 42585, July 22,
2010)), no LPCV having P/N 1001447-3 may
be installed on any airplane. Any LPCV
having P/N 1001447-3 already installed on
an airplane may remain in service until
reaching the flight-hour limit defined in
paragraphs (k)(5) and (k)(6) of this AD.

(1) New Terminating Action

For Model ER] 190-100 STD, —100 LR,
—100 ECJ, and —100 IGW airplanes; and
Model ERJ 190-200 STD, —200 LR, and —200
IGW airplanes: Except as provided by
paragraph (m) of this AD, within 10 months
after the effective date of this AD, install a
new LPCV having P/N 1001447-6, using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or Agéncia
Nacional de Aviacdo Civil (ANAC) (or its
delegated agent). Installation of P/N
1001447-6 terminates the requirement for
installation and repetitive replacement of the
LPCV having P/N 1001447-3 or 1001447—4
required by paragraph (k) of this AD.

(m) New Exception

For Model ER] 190-100 STD, —100 LR,
—100 ECJ, and —100 IGW airplanes; and
Model ER]J 190-200 STD, —200 LR, and —200
IGW airplanes; that have an LPCV, P/N
1001447—-4, that has been installed before the
compliance time specified in paragraph (1) of
this AD: Prior to the accumulation of 2,000
flight hours on the part since new or
overhauled, install a new LPCV having P/N
1001447-6, using a method approved by
either the Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA; or ANAC (or its delegated agent).

(n) New Optional Terminating Action

For Model ER] 170-100 LR, —100 STD,
—100 SE, and —100 SU airplanes; Model ER]J
170-200 LR, —200 SU, and —200 STD
airplanes: Installation of a new LPCV having
P/N 1001447-6 terminates the requirement
for installation and repetitive replacement of
the LPCV having P/N 1001447-3 or 1001447—
4 required by paragraph (k) of this AD.

(o) Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraph (k)(2) of this
AD, if those actions were performed before
August 26, 2010 (the effective date of AD
2010-14-14, Amendment 39-16359 (75 FR
42585, July 22, 2010)), using EMBRAER
Service Bulletin 170-36—0011, dated January
9, 2007; or EMBRAER Service Bulletin 170-
36-0011, Revision 01, dated May 28, 2007;
which are not incorporated by reference in
this AD.

(2) This paragraph provides credit for the
actions specified in paragraphs (k)(5) and
(k)(6) of this AD, if those actions were
performed before August 26, 2010 (the
effective date of AD 2010-14-14,
Amendment 39-16359 (75 FR 42585, July 22,
2010)), using EMBRAER Service Bulletin

190-36—0006, dated April 9, 2007, which is
not incorporated by reference in this AD.

(3) This paragraph provides credit for the
actions specified in paragraph (k)(1) of this
AD, if those actions were performed before
August 26, 2010 (the effective date of AD
2010-14—14, Amendment 39-16359 (75 FR
42585, July 22, 2010)), using EMBRAER
Service Bulletin 170-36—-0004, dated
November 18, 2005, which is not
incorporated by reference in this AD.

(4) This paragraph provides credit for the
actions specified in paragraph (k)(3) of this
AD, if those actions were done before August
26, 2010 (the effective date of AD 2010-14—
14, Amendment 39-16359 (75 FR 42585, July
22, 2010)), using Task 36—-11-02—002 (Low
Stage Bleed Check Valve) specified in
Section 1 of the EMBRAER 170 Maintenance
Review Board Report (MRBR), MRB-1621,
Revision 5, dated November 5, 2008, which
is not incorporated by reference in this AD.

(p) New Parts Installation Limitations

(1) For Model ERJ 170-100 LR, —100 STD,
—100 SE., and —100 SU airplanes; and Model
ERJ 170-200 LR, —200 SU, and —200 STD
airplanes: As of the effective date of this AD,
no person may install an LPCV having P/N
1001447—-4 that was previously installed on
any Model ERJ-190 airplane, on any
airplane, unless the valve has been
overhauled.

(2) For Model ERJ 190-100 STD, —100 LR,
—100 ECJ, and —100 IGW airplanes; and
Model ER]J 190-200 STD, —200 LR, and —200
IGW airplanes: As of the effective date of this
AD, and until the effective date specified in
paragraph (p)(3) of this AD, no person may
install an LPCV having P/N 1001447—4 that
was previously installed on any Model ERJ—
170 airplane, on any airplane, unless the
valve has been overhauled.

(3) For Model ERJ 190-100 STD, —100 LR,
—100 ECJ, and —100 IGW airplanes; and
Model ER]J 190-200 STD, —200 LR, and —200
IGW airplanes: As of 10 months after the
effective date of this AD, no person may
install any LPCV having P/N 1001447-4, on
any airplane.

(q) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057—3356;
telephone (425) 227-2768; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/


mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov

Federal Register/Vol. 77, No. 247/ Wednesday, December 26, 2012 /Proposed Rules

75915

certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) AMOCs approved previously in
accordance with AD 2010-14-14,
Amendment 39-16359 (75 FR 42585, July 22,
2010), are not approved as AMOCs with this
AD.

(r) Related Information

(1) Refer to MCAI Brazilian Airworthiness
Directive 2005-09-03R3, effective May 30,
2011; Brazilian Airworthiness Directive
2006-11-01R6, effective May 30, 2011; and
the following service information; for related
information.

(i) EMBRAER Service Bulletin 170-36—
A004, dated September 28, 2005.

(ii) EMBRAER Service Bulletin 170-36—
0004, dated November 18, 2005.

(iii) EMBRAER Service Bulletin 170-36—
0004, Revision 01, dated March 10, 2008.

(iv) EMBRAER Service Bulletin 170-36—
0011, Revision 02, dated July 19, 2007.

(v) EMBRAER Service Bulletin 190-36—
0006, Revision 01, dated July 19, 2007.

(vi) EMBRAER Service Bulletin 190-36—
0014, Revision 01, dated January 14, 2009.

(vii) EMBRAER Service Bulletin 190LIN—
36—0004, dated December 23, 2009.

(viii) Task 36—11-02—002 (Low Stage Bleed
Check Valve) specified in Section 1 of the
EMBRAER 170 MRBR MRB-1621, Revision
6, dated January 14, 2010.

(ix) Task 36—11-02—002 (Low Stage Bleed
Check Valve) specified in Section 1 of the
EMBRAER 170 MRBR, MRB-1621, Revision
7, dated November 11, 2010.

(2) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—Brasil; telephone +55
12 3927-5852 or +55 12 3309-0732; fax +55
12 3927-7546; email distrib@embraer.com.br;
Internet http://www.flyembraer.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
December 12, 2012.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2012-30916 Filed 12-21-12; 8:45 am]
BILLING CODE 4910-13-P

SUSQUEHANNA RIVER BASIN
COMMISSION

18 CFR Part 806

Review and Approval of Projects

AGENCY: Susquehanna River Basin
Commission.

ACTION: Notice of proposed rulemaking
and public hearing.

SUMMARY: This document contains
proposed rules that would amend the
project review regulations of the
Susquehanna River Basin Commission
(Commission) to include special
requirements for withdrawals from
surface water and groundwater sources
which, from the point of taking or point
of impact respectively, have a drainage
area of equal to or less than ten square
miles (headwater area); and to modify
provisions relating to the issuance of
emergency certificates by the Executive
Director.

DATES: Comments on these proposed
rules may be submitted to the
Commission on or before February 25,
2013. The Commission has scheduled a
public hearing on the proposed
rulemaking, to be held February 14,
2013, in Harrisburg, Pennsylvania. The
location of the public hearing is listed
in the addresses section of this notice.
ADDRESSES: Comments may be mailed
to: Mr. Richard A. Cairo, Susquehanna
River Basin Commission, 1721 N. Front
Street, Harrisburg, PA 17102-2391, or
by email to rcairo@srbc.net.

The public hearing will be held on
February 14, 2013, at 3:00 p.m., at the
Pennsylvania State Capitol, Room 8E-B,
East Wing, Commonwealth Avenue,
Harrisburg, Pa. 17101. Those wishing to
testify are asked to notify the
Commission in advance, if possible, at
the regular or electronic addresses given
below.

FOR FURTHER INFORMATION CONTACT:
Richard A. Cairo, General Counsel,
telephone: 717-238-0423, ext. 306; fax:
717—-238-2436; email: rcairo@srbc.net.
Also, for further information on the
proposed rulemaking, visit the
Commission’s Web site at www.srbc.net.
SUPPLEMENTARY INFORMATION:

Background and Purpose of
Amendments

The basic purpose of the regulatory
amendments set forth in this proposed
rulemaking is to make further
modifications to the Commission’s
project review regulations relating to
surface and groundwater withdrawal
limitations in headwater areas, and also
relating to the issuance of emergency
certificates by the Executive Director.

The Commission adopted a Low Flow
Protection Policy (LFPP) on December
14, 2012. The purpose of the LFPP is to
provide implementation guidance to the
Commission staff, project sponsors and
the public on the criteria, methodology,
and process used to evaluate
withdrawal applications to ensure that
any flow alteration related to such
withdrawals does not cause significant
adverse impacts to the water resources
of the basin.

When first released in draft form for
public review in March 2012, the LFPP
included certain restrictions on water
withdrawals in headwater areas. Those
provisions were removed from the
policy upon final adoption, and instead
are being proposed for inclusion in the
Commission’s project review
regulations, given that they would
establish a binding norm more
appropriately contained in regulation.

The addition of a new section, 18 CFR
806.6—Project limitations, provides that
projects proposing to withdraw water in
drainage areas equal to or less than ten
square miles shall not be approved
unless, in the case of a surface water
withdrawal, the use associated with the
project would occur on the tract of land
that is riparian or littoral to the surface
water source from which the water is
withdrawn, or would be used to provide
source water to a public water supply
system. Likewise, a groundwater
withdrawal that impacts a surface water
source which, from the point of impact
is in a headwater area, would not be
approved unless the water use
associated with the project would occur
on the tract of land from which the
water is withdrawn, or would be used
to provide source water to a public
water supply system. Language is also
included that provides that withdrawals
by public water supply systems shall be
limited for use within the system’s
service area, and not for bulk sale
outside such area.

It is generally recognized that the
smaller the drainage area, the less the
amount of water that can be removed
from it sustainably. On the whole,
headwater areas of ten square miles or
less have very limited yields, resulting
in very limited water availability. The
Commission believes it is appropriate,
as a matter of sound public policy, to
prioritize how that limited resource
should be utilized by restricting its
withdrawal for only uses within those
areas or otherwise for public water
supply.

So as not to prejudice
administratively complete applications
currently undergoing review as of the
date of this Notice of Proposed
Rulemaking, the Commission intends to
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exempt such applications from the
scope of this new rule if and when
finally adopted.

In addition, the Commission finds it
desirable to clarify the provisions of 18
CFR 806.34 relating to the issuance of
emergency certificates by the Executive
Director. Amendatory language is
proposed in paragraph (a) of § 806.34
providing further criteria to apply in the
exercise of this authority; namely, that
consideration should be given to actions
deemed necessary to sustain human life,
health and safety, the life, health or
safety of livestock, or the maintenance
of electric system reliability, along with
such other priorities established by the
Commission relating to drought
emergencies.

Language is also proposed to 18 CFR
806.34(b) and (b)(2)(iii) clarifying that
the authority is applicable to both
unapproved projects and those
operating under an existing Commission
approval.

List of Subjects in 18 CFR Part 806

Administrative practice and
procedure, Water resources.

Accordingly, for the reasons set forth
in the preamble, the Susquehanna River
Basin Commission proposes to amend
18 CFR part 806 as follows:

PART 806—REVIEW AND APPROVAL
OF PROJECTS

Subpart A—General Provisions

1. The authority citation for Part 806
continues to read as follows:

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and
15.2, Pub. L. 91-575, 84 Stat. 1509 et seq.

2. In Part 806, revise the Table of
Contents for Subpart A to read as
follows:

Subpart A—General Provisions

Sec.

806.1 Scope.

806.2 Purposes.

806.3 Definitions.

806.4 Projects requiring review and
approval.

806.5 Projects that may require review and
approval.

806.6 Project limitations.

806.7 Transfer of approvals.

806.8 Concurrent project review by member

jurisdictions.
806.9 Waiver/modification.
* * * * *

3. In § 806.4, revise paragraph (a) to
read as follows:

§806.4 Projects requiring review and
approval.

(a) Except for activities relating to site
evaluation or those authorized under
§ 806.34, and subject to the limitations

set forth in § 806.6, no person shall
undertake any of the following projects
without prior review and approval by
the Commission. The project sponsor
shall submit an application in
accordance with subpart B and shall be
subject to the applicable standards in
subpart C.

* * * * *

§§806.6 through 806.8 [Redesignated as
§§806.7 through 806.9]

4. Redesignate §§ 806.6 through 806.8
as §§806.7 through 806.9, and add new
§ 806.6 to read as follows:

§806.6 Project limitations.

Except for existing projects
undergoing approval, modification or
renewal, any project requiring review
and approval under this section and
involving a withdrawal from a surface
water source which, from the point of
taking, has a drainage area of equal to
or less than ten square miles, or any
groundwater withdrawal that may
impact a surface water source which,
from the point of impact, has a drainage
area of equal to or less than ten square
miles, shall not be approved unless:

(a) In the case of a surface water
withdrawal, the water use associated
with the project will occur on the tract
of land that is riparian or littoral to the
surface water source from which the
water is withdrawn, or will be used to
provide source water to a public water
supply system, as that term is defined
in § 806.3 or by statute or regulation of
the host member state, for use within
the system’s service area and not for
bulk sale outside such area.

(b) In the case of a groundwater
withdrawal, the water use associated
with the project will occur on the tract
of land from which the water is
withdrawn, or will be used to provide
source water to a public water supply
system, as that term is defined in § 806.3
or by statute or regulation of the host
member state, for use within the
system’s service area and not for bulk
sale outside such area.

5. In § 806.34, revise paragraphs (a),
(b), (b)(2), and (b)(2)(iii) to read as

follows:

§806.34 Emergencies.

(a) Emergency certificates. The other
requirements of these regulations
notwithstanding, in the event of an
emergency requiring immediate action
to protect the public health, safety and
welfare or to avoid substantial and
irreparable injury to any person,
property, or water resources when
circumstances do not permit a review
and determination in the regular course
of the regulations in this part, the

Executive Director, with the
concurrence of the chairperson of the
Commission and the commissioner from
the affected member state, may issue an
emergency certificate authorizing a
project sponsor to take such action as
the Executive Director may deem
necessary and proper in the
circumstances, pending review and
determination by the Commission as
otherwise required by this part. In the
exercise of such authority, consideration
should be given to actions deemed
necessary to sustain human life, health
and safety, or that of livestock, or the
maintenance of electric system
reliability to serve such needs, or any
other such priorities that the
Commission may establish from time to
time utilizing its authority under
Section 11.4 of the Compact related to
drought emergencies.

(b) Notification and application. A
project sponsor shall notify the
Commission, prior to commencement of
the project, that an emergency certificate
is needed. In the case of a project
operating under an existing Commission
approval seeking emergency approval to
modify, waive or partially waive one or
more conditions of such approval,
notice shall be provide to the
Commission prior to initiating the
operational changes associated with the
request. If immediate action, as defined
by this section, is required by a project
sponsor and prior notice to the
Commission is not possible, then the
project sponsor must contact the
Commission within one (1) business day
of the action. Notification may be by
certified mail, facsimile, telegram,
mailgram, electronic mail or other form
of written communication. This
notification must be followed within
one (1) business day by submission of
the following:

* * * * *

(2) At a minimum, the application
shall contain:

* * * * *

(iii) Location map and schematic of
proposed project, or in the case of a
project operating under an existing
Commission approval, the project
approval reference and a description of
the operational changes requested.

* * * * *

Dated: December 17, 2012.
Thomas W. Beauduy,
Deputy Executive Director.
[FR Doc. 2012-30764 Filed 12—21-12; 8:45 am]
BILLING CODE 7040-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-1021]
RIN 1625-AA09

Drawbridge Operation Regulation; New
Haven Harbor, Quinnipiac and Mill
Rivers, CT

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking;
Reopening comment period.

SUMMARY: The Coast Guard is reopening
the comment period to solicit comments
on its Notice of Proposed Rulemaking
published January 13, 2010, regarding
the Ferry Street Bridge, mile 0.7, across
the Quinnipiac River, the Grand Avenue
Bridge, mile 1.3, across the Quinnipiac
River, and the Chapel Street Bridge,
mile 0.4, across the Mill River, at New
Haven, Connecticut. This notice of
proposed rulemaking is expected to
relieve the bridge owner from the
burden of crewing the bridges during
time periods when the bridges seldom
receive requests to open.

DATES: Comments and related material
must be received by January 15, 2013.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-1021 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rulemaking, call or email Ms Judy
Leung-Yee; Bridge Administration
Branch, First Coast Guard District;
telephone 212-668-7165, email
judy.k.leung-yee@uscg.mil. If you have
questions on viewing or submitting

material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—9826.
SUPPLEMENTARY INFORMATION:

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-1021),
indicate the specific section of this
document or the notice of proposed
rulemaking to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type
“USCG—2009-1021" in the “Search”
box and press the ENTER key, locate the
entry for the notice of proposed
rulemaking and click on the comment
box next to it, and then following
instructions for submitting a comment.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by 11
inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

2. Viewing Comments and Documents

To view comments or other
documents in the docket, go to http://

www.regulations.gov, in the “Search”
box insert “USCG-2009-1021" and
press the ENTER key. Locate the entry
for the notice of proposed rulemaking
and click the “Open Docket Folder”
next to it. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC, 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the (73
FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the docket using one of the
four methods specified under
ADDRESSES. Please explain why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

B. Basis and Purpose

In 2009, the City of New Haven
requested a change to the drawbridge
operation regulations governing the
Ferry Street Bridge at mile 0.7, across
Quinnipiac River, the Grand Avenue
Bridge at mile 1.3, across the
Quinnipiac River, and the Chapel Street
Bridge, mile 0.4, across the Mill River,
to reduce the burden of crewing these
bridges during time periods when
historically there have been few
requests to open the bridges.

As a result, the Coast Guard
authorized a temporary test deviation
(74 FR 27249) on June 9, 2009, to test
the proposed changes to the drawbridge
operation regulations to help determine
if a permanent change to the regulations
would satisfactorily accomplish the
bridge owner’s goal and continue to
meet the reasonable needs of navigation.

The test period was in effect through
October 26, 2009. Satisfactory results
were received from the test. There were
no adverse impacts to navigation
reported during the test period.

As a result of the successful test
deviation we published a notice of
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proposed rulemaking (NPRM) entitled,
“Drawbridge Operation Regulation; New
Haven Harbor, Quinnipiac and Mill
Rivers, CT,” in the Federal Register (75
FR 1738) on January 13, 2010. The
comment period for the NPRM closed
on February 12, 2010. We received no
comments in response to our NPRM. No
public meeting was requested, and none
was held.

The promulgation of the final rule
was delayed due to the construction of
the I-95 Pearl Harbor Memorial Bridge
across the Quinnipiac River, at New
Haven, Connecticut, which required
land traffic detours during the initial
phase of the new bridge construction.
The Coast Guard delayed publication of
the final rule to help facilitate vehicular
traffic detours.

Because several years have passed
since we first solicited comments on
this rulemaking we are reopening this
NPRM to provide notice and
opportunity for the public to comment
on this rulemaking before making the
proposed changes permanent.

The notice of proposed rulemaking,
requested by the City of New Haven,
pertains to the following bridges:

e The Ferry Street Bridge at mile 0.7,
across the Quinnipiac River, which has
a vertical clearance in the closed
position of 25 feet at mean high water
and 31 feet at mean low water.

e The Grand Avenue Bridge at mile
1.3, across the Quinnipiac River, which
has a vertical clearance in the closed
position of 9 feet at mean high water
and 15 feet at mean low water.

e The Chapel Street Bridge at mile
0.4, across the Mill River, which has a
vertical clearance of 7 feet at mean high
water and 13 feet at mean low water.
The regulation governing the Tomlinson
Bridge at mile 0.0, across the
Quinnipiac River, will not be changed
by this rulemaking.

The existing drawbridge operation
regulations listed at 33 CFR 117.213,
authorizes a roving crew concept that
requires the draw of the Ferry Street
Bridge to open on signal from October
1 through April 30, between 9 p.m. and
5 a.m., unless the draw tender is at the
Grand Ave or Chapel Street bridges, in
which case a delay of up to one hour in
opening is permitted.

The bridge owner would like to
extend the above roving crew concept to
be in effect year round.

The waterway users are seasonal
recreational craft, commercial fishing
and construction vessels.

As noted, because of the passage of
time since the notice of proposed
rulemaking was published, the Coast
Guard is reopening the comment period
until January 15, 2013.

This notice is issued under authority
of 33 U.S.C. 499 and 5 U.S.C. 552.
Dated: December 10, 2012.
Daniel B. Abel,

Rear Admiral, Commander, First Coast Guard
District.

[FR Doc. 2012-30985 Filed 12-24-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-A034

VA Health Professional Scholarship
and Visual Impairment and Orientation
and Mobility Professional Scholarship
Programs

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its VA
Health Professional Scholarship
Program (HPSP) regulations. VA also
proposes to establish regulations for a
new program, the Visual Impairment
and Orientation and Mobility
Professional Scholarship Program
(VIOMPSP). These proposed regulations
would comply with and implement
sections 302 and 603 of the Caregivers
and Veterans Omnibus Health Services
Act of 2010 (the 2010 Act). Section 302
of the 2010 Act established the
VIOMPSP, which authorizes VA to
provide financial assistance to certain
students seeking a degree in visual
impairment or orientation or mobility,
in order to increase the supply of
qualified blind rehabilitation specialists
for VA and the United States. Section
603 of the 2010 Act reauthorized and
modified HPSP, a program that provides
scholarships for education or training in
certain healthcare occupations.

DATES: Comments must be received by
VA on or before February 25, 2013.
ADDRESSES: Written comments may be
submitted: By mail or hand-delivery to
Director, Regulations Management
(02REG), Department of Veterans
Affairs, 810 Vermont Avenue NW,
Room 1068, Washington, DC 20420; by
fax to (202) 273-9026; or through http://
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-A034-VA
Health Professional Scholarship and
Visual Impairment and Orientation and
Mobility Professional Scholarship
Programs.” All comments received will
be available for public inspection in the
Office of Regulation Policy and
Management, Room 1063B, between the

hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays). Call
(202) 461-4902 for an appointment.
(This is not a toll-free number.) In
addition during the comment period,
comments may be viewed online
through the Federal Docket Management
System at

http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Nicole Nedd, Healthcare Talent
Management Office, Department of
Veterans Affairs, 1250 Poydras Street,
Suite 1000, New Orleans, LA 70113;
(504) 565—4900. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: Pursuant
to 38 U.S.C. 7601 through 7619, 7633,
7634, and 7636, VA has promulgated
regulations implementing the HPSP,
codified at 38 CFR 17.600 through
17.612. As explained in current
§17.600, the purpose of this program is
to award scholarships ‘‘to students
receiving education or training in a
direct or indirect health-care services
discipline to assist in providing an
adequate supply of such personnel for
VA and for the Nation.” This
rulemaking proposes to amend the
HPSP regulations in response to section
603 of the 2010 Act, Public Law 111—
163, which amended the statutory
authority for this program.

Section 603(a) and (c) renumbered
and amended 38 U.S.C. 7618 as section
7619 and added a new section 7618.
Section 7619, as amended, establishes a
new delimiting date of December 31,
2014, for the HPSP. The previous
delimiting date for HPSP had been
December 31, 1998, and, therefore, the
program is no longer active. Although
this new delimiting date does not by
itself require revision to any of the
regulations that were in place when the
program was previously active, section
603(b) of the 2010 Act amended the
eligibility requirements for the HPSP,
codified in 38 U.S.C. 7612(b)(2), to
allow a broader spectrum of candidates
to qualify for the HPSP. Section 7618(a)
of title 38, United States Code, as added
by section 603(c) of the 2010 Act,
requires VA to modify the HPSP so that
it will be “designed to fully employ
Scholarship Program graduates as soon
as possible, if not immediately, upon
graduation and completion of necessary
certifications, and to actively assist and
monitor graduates to ensure
certifications are obtained in a minimal
amount of time.” Paragraph (b) of 38
U.S.C. 7618 requires participants of the
HPSP to “perform clinical tours in
assignments or locations determined by
[VA] while the participants are enrolled
in the course of education or training for
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which the scholarship is provided.”
Finally, section 7618(c) requires VA to
ensure that the graduates of the HPSP
are assigned a mentor who is employed
at the facility where the graduates will
perform their obligated service. This
rulemaking proposes regulatory
revisions to implement these changes in
statutory authority, and to make other
programmatic changes that will clarify
VA policy and how VA implements
HPSP.

This rulemaking also proposes new
regulations to implement section 302 of
the 2010 Act. Section 302 of the 2010
Act established chapter 75 of 38 U.S.C.,
which requires VA to create a
scholarship program similar to the
HPSP called the Visual Impairment and
Orientation and Mobility Professional
Scholarship Program (VIOMPSP). The
purpose of the new program “is to
increase the supply of qualified blind
rehabilitation specialists for [VA] and
the Nation.” 38 U.S.C. 7501(b). The
statutory authority is substantively
similar (and in many ways identical) to
the existing authority governing the
HPSP. The statutory similarities
between the programs include certain
defined terms, as well as certain
provisions concerning failure to meet
the obligations of the HPSP or the
VIOMPSP.

We propose that VA policies and
regulations related to the two programs
will be as similar as possible. To the
maximum extent possible, we propose
to utilize, amending as necessary, the
existing regulations to govern the
commonalities between both programs,
and then to add additional regulations
necessary to implement the new
VIOMPSP. This will eliminate
redundancies between the two
programs, facilitate the administration
of the program by VA, and make it
easier for the public to understand the
details of both programs. For example,
VA and non-VA education professionals
who seek or promote the use of
government scholarships will be
required to understand a smaller set of
regulations than they would if we
administered the two programs through
entirely separate regulatory frameworks.
In addition, promoting consistency will
further the clear legislative intent that
the programs be administered in a
similar manner, as evidenced by the
similarities between the authorizing
statutes. We will discuss each proposed
rule, seriatim, beginning with the
amendments to the existing regulations
governing the HPSP.

As noted above, the HPSP is governed
by current §§ 17.600 through 17.612. All
sections not specifically discussed
below would not be amended by this

proposed rule. We also propose to
establish new §§17.625 through 17.636
to implement the new VIOMPSP.

Proposed VA Health Professional
Scholarship Program Regulations

17.600 Purpose

Current § 17.600 sets forth the
purpose of the regulations governing the
HPSP, and states that it is designed to
provide scholarships for education or
training in “[d]isciplines [that] include
nursing, physical therapy, occupational
therapy, and other specified direct or
indirect health-care disciplines if
needed by VA.” 38 CFR 17.600. We
propose to remove this list of
disciplines from § 17.600 and refer in
proposed § 17.603(b) to a list of
disciplines in 38 U.S.C. 7401(1) and (3),
where the list will be expanded to
include additional disciplines required
by changes in law. We believe that
§17.600 should be a general regulation,
and the specific disciplines eligible for
consideration for the HPSP should be
listed in the regulation governing
eligibility. We would, therefore, state in
proposed § 17.600 that the individual
must pursue ‘“‘a course of study leading
to a degree in certain healthcare
occupations [ ] listed in 38 U.S.C.
7401(1) and (3).”

We also propose to add a new second
sentence to § 17.600 that would clarify
the intent of the HPSP. Section 7601(b)
of title 38, United States Code, states
that “[t]he purpose of [HPSP] is to assist
in providing an adequate supply of
trained health-care personnel for the
Department [of Veterans Affairs] and the
Nation.” The proposed second sentence
of 38 CFR 17.600 would state that “[t]he
HPSP allows VA to provide scholarship
awards to facilitate recruitment and
retention of employees in several hard-
to-fill healthcare occupations.”

17.601

Current §17.601 contains definitions
applicable “[flor the purpose of these
regulations,” and organizes the
definitions in numbered paragraphs.
Consistent with more modern
organizational frameworks, we propose
to list the definitions alphabetically.
Except as described in this
supplementary information, we do not
propose any substantive changes to the
existing definitions; this is simply a
reorganization. Any term not
specifically discussed in the
Supplementary Information section of
this rulemaking would contain the
definition found in current § 17.601.

We propose to change the
introductory paragraph to §17.601 to
indicate that the definitions would

Definitions

apply to §§17.600 through 17.636,
because, as noted above, the HPSP and
the VIOMPSP will be administered in a
similar manner. Rather than repeat all
the common definitions in the
VIOMPSP regulations, which would be
governed by §§17.625 through 17.636,
proposed later in this rulemaking, we
have chosen to make the definitions in
§17.601 applicable to both programs,
except where noted.

Section 17.601(a) currently defines
“acceptable level of academic
standing.” We would define ““acceptable
level of academic standing” to mean
“the level at which a participant may
continue to attend school under the
standards and practices of the school at
which a participant is enrolled in a
course of study for which an HPSP or
VIOMPSP scholarship was awarded.”
The revised definition would be
consistent with the current definition
and would be applicable for both the
HPSP and the VIOMPSP.

We propose to delete current
paragraph (b), which defines “Act,”
because this term is not used in the
current or proposed HPSP regulations
and would not be used in the proposed
VIOMPSP regulations.

We propose to define the term
““acceptance agreement” as a signed
legal document between VA and a
participant of the HPSP or VIOMPSP.
Such agreement would specify the
obligations of VA and the participant,
which must be consistent with
§§17.600 through 17.612 for the HPSP
or §§17.626 through 17.636 for the
VIOMPSP. We would also state that the
acceptance agreement must include a
mobility agreement, an agreement to
accept the payment of the scholarship,
an agreement to perform the obligated
service, and an agreement to maintain
enrollment and attendance in the
approved HPSP or VIOMPSP course, to
include maintaining an acceptable level
of academic standing. The terms of the
““acceptance agreement” are stated in 38
U.S.C. 7504 and 7604, and are specified
throughout these proposed regulations
as the requirements of the particular
programs. This proposed definition
would be consistent with the statutory
requirements, current regulatory
requirements, and these proposed
regulations. Without a mobility
agreement and an agreement to perform
obligated service, we cannot ensure
future VA employment. Without an
agreement to accept payment of the
scholarship and maintain appropriate
academic standings, we cannot ensure
completion of the course of education.

We propose to delete current
paragraph (d), which defines “advanced
clinical training,” because this term is
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not used in the current or proposed
HPSP regulations. The term is used only
once in the VIOMPSP regulations.
Therefore, we would defer to the
common dictionary meaning of the
term.

Current § 17.601(c) defines the term
“affiliation agreement” to mean “‘a
Memorandum of Affiliation between a
Department of Veterans Affairs health
care facility and a school of medicine or
osteopathy.” We propose to amend this
definition to eliminate the reference to
“Memorandum of Affiliation” and, in
its place, explain what the agreement
entails. The new definition provides
that an affiliation agreement is “a legal
document that enables the clinical
education of trainees at a VA or non-VA
medical facility. An affiliation
agreement is required for all education
or training that involves direct patient
contact, or contact with patient
information, by trainees from a non-VA
institution.” We would eliminate the
requirement that the school be a school
of medicine or osteopathy because
scholarships may be offered to
applicants pursuing degrees offered in
schools other than traditional schools of
medicine or osteopathy.

We propose to add a definition of
“credential” to mean “the licensure,
registration, certification, required
education, relevant training and
experience, and current competence
necessary to meet VA’s qualification
standards for employment in certain
healthcare occupations.” VA’s
qualification standards for employment
in certain healthcare occupations are
found in VA Handbook 5005. We would
not include these employment
standards in this rulemaking because
such employment standards are not
regulated by statute, and are beyond the
scope of this rulemaking.

Current § 17.601(h) defines “degree”
with language specific to the
administration of the HPSP. We propose
to amend this definition, which would
be substantially similar to the current
definition, would meet the needs of
both programs, and would, therefore, be
applicable to both HPSP and VIOMP.
We would define the term “degree” to
mean the successful completion of the
course of study for which the HPSP or
the VIOMPSP was awarded. We would
state that VA recognizes the following
degrees for purposes of the HPSP: “A
doctor of medicine; doctor of
osteopathy; doctor of dentistry; doctor
of optometry; doctor of podiatry; or an
associate, baccalaureate, master’s, or
doctorate degree in another healthcare
discipline needed by VA.” We would
also state that VA recognizes a
bachelor’s, master’s, education

specialist or doctorate that meets the
core curriculum and supervised practice
requirements in visual impairment and
blindness for purposes of the VIOMPSP.

Current § 17.601(t) defines “degree
completion date” to mean ‘‘the date on
which a participant completes all
requirements of the degree program.”
We propose to not include this term
because it is not used throughout the
proposed HPSP or VIOMPSP
regulations.

Current §17.601(i) defines the term
“full-time student.” However, because
each school defines a full-time student
differently, we propose to simplify the
definition of “full-time student” to now
mean “an individual who meets the
requirements for full time attendance as
defined by the school in which they are
enrolled.”

We propose to add a definition for
“HPSP” to mean ‘“‘the VA Health
Professional Scholarship Program
authorized by 38 U.S.C. 7601 through
7619.” This proposed definition would
establish a distinct acronym for the VA
Health Professional Scholarship
Program for ease of use throughout these
regulations.

We propose to add a definition for
“mobility agreement” to mean “a signed
legal document between VA and a
participant of the HPSP or VIOMPSP, in
which the participant agrees to accept
assignment at a VA facility selected by
VA where he or she will fulfill the
obligated service requirement.” A
mobility agreement is a required
component of all participants’
acceptance agreements and may require
relocation to another geographic
location. This proposed definition
would be consistent with 38 U.S.C. 7502
and 7603, and with the manner in
which the term was used in previously
administering the HPSP when that
program was active.

We propose to define “obligated
service” to mean “‘the period of time
during which the HPSP or VIOMPSP
participant must be employed by VA in
a full-time clinical occupation for which
the degree prepared the participant as a
requirement of the acceptance
agreement.” We would define
“obligated service” because it is an
essential element of the acceptance
agreement.

Current § 17.601(j) defines “other
educational expenses” to mean “‘a
reasonable amount of funds determined
by the Secretary to cover expenses such
as books, and laboratory equipment.”
This defined term is only used in
§17.606(a)(1)(ii), which states that a
scholarship award will consist of “other
educational expenses, including books
and laboratory equipment.” Thus, the

meaning of the term when used in the
substantive regulation is clear, and a
separate definition is unnecessary. We,
therefore, propose to delete this term
from §17.601.

Current § 17.601(r) defines ““part-time
student” to mean “an individual who is
a Department of Veterans Affairs
employee permanently assigned to a
Department of Veterans Affairs health
care facility who has been accepted for
enrollment or enrolled for study leading
to a degree on a less than full-time but
not less than half-time basis.”” This
definition continues to be applicable
and correct for the HPSP. However,
participants of the VIOMPSP are not
required to be VA employees. We
propose to define “part-time student”
using the current definition in § 17.601
with minor stylistic changes. We would
define part-time student for purposes of
the HPSP and for purposes of the
VIOMPSP. The only distinction between
the two definitions would be that the
HPSP part-time student would be a VA
employee.

Current §17.601(n) defines
“participant or scholarship program
participant” to mean ‘“‘an individual
whose application to the Scholarship
Program has been approved and whose
contract has been accepted by the
Secretary and who has yet to complete
the period of obligated service or
otherwise satisfy the obligation or
financial liabilities of the Scholarship
Contract.” We propose to amend the
definition to read as follows: “[A]n
individual whose application to the
HPSP or VIOMPSP has been approved,
whose acceptance agreement has been
consummated by VA, and who has yet
to complete the period of obligated
service or otherwise satisfy the
obligation or financial liabilities of such
agreement.” We would make this
change so that the definition could
apply to both the HPSP and the
VIOMPSP. We also would not continue
to use the term “Scholarship Contract”
in the definition, because this is not a
term used throughout the proposed
HPSP or VIOMPSP regulations. We
would instead use the term ‘“‘acceptance
agreement,” which we are proposing to
define in this rulemaking.

Current § 17.601(k) defines the term
“required educational equipment” to
mean ‘“‘educational equipment which
must be rented or purchased by all
students pursuing a similar curriculum
in the same school.” We propose to
delete this term because it is not used
throughout the proposed HPSP or
VIOMPSP regulations.

Current paragraph (m) of § 17.601
defines ““Scholarship Program or
Scholarship” to mean ““the Department
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of Veterans Affairs Health Professional
Scholarship Program authorized by
section 216 of the Act.” The current
definition uses the section of the public
law as the authority citation for the
HPSP. We propose to define
“Scholarship Program” as “‘the VA
Health Professional Scholarship
Program (HPSP) authorized by 38 U.S.C.
7601 through 7619.”” This change is
made to cite the corresponding statutes
that authorize the HPSP. Citing the
statutes instead of the public law is a
more accurate way of stating the
authority for the HPSP. We are retaining
this definition because it still applies to
existing HPSP regulations that are not
amended by this rulemaking. However,
we would not use the term “Scholarship
Program” in the new VIOMPSP
regulations.

Current paragraph (o) of §17.601
defines the term “school.” We propose
to amend the current definition to apply
to the HPSP and the VIOMPSP. We
would state that “school means an
academic institution that is accredited
by a body or bodies recognized for
accreditation by the U.S. Department of
Education or by the Council for Higher
Education Accreditation (CHEA).” We
would state that for purposes of the
HPSP a school would “offer[ ] a course
of study leading to a degree in a
healthcare service discipline needed by
VA.” We would also state that for
purposes of the VIOMPSP a school
would “offer[ | a course of study leading
to a degree in visual impairment or
orientation and mobility.” We would
move the authority citation after
paragraph (o) to the end of this section
to accord with current VA conventions
for citing authorities.

Current § 17.601(p) defines “school
year” to mean ‘““for purposes of the
stipend payment, all or part of the 12-
month period from September 1 through
August 31 during which a participant is
enrolled in the school as a full-time
student.” We propose to not include the
time period “from September 1 through
August 31.”” The commencement of a
school year varies from institution to
institution and limiting a school year
from September 1 through August 31
may disqualify otherwise eligible
participants whose school year
commences on other dates. We would,
therefore, define the term “school year”
to mean “for purposes of the HPSP and
its stipend payment, and the VIOMPSP,
all or part of the 12-month period that
starts on the date the participant begins
school as a full-time student.”

We propose to add a definition for
“VA.” We would define VA as “the
Department of Veterans Affairs.” The
current regulations were written a long

time ago, and they often refer to the
“Secretary.” However, the modern trend
in our regulations is to refer to “VA”
and not the “Secretary.” We would use
the term “VA” instead of the term
“Secretary” throughout this rulemaking
for ease of use and readability,
consistent with 38 U.S.C. 301. We
acknowledge that regulations not
affected by this rulemaking still contain
the term ““Secretary.”

Current paragraph (s) of §17.601
defines a “Department of Veterans
Affairs employee” as “an individual
employed and permanently assigned to
a VA health care facility.” In order to
include potential applicants who are VA
employees, but who are not employed
in a VA medical center, we propose to
eliminate the reference to VA healthcare
facilities. We also propose to refine our
definition of VA employee to now mean
“an individual permanently employed
by VA.” A “permanently employed”
individual does not include an
individual who is employed temporarily
or on a contractual basis.

Current paragraph (u) of §17.601
defines “VA health care facility” to
mean ‘“‘Department of Veterans Affairs
medical centers, medical and regional
office centers, domiciliaries,
independent outpatient clinics, and
outpatient clinics in regional offices.”
We propose to amend this definition to
remove outdated references to VA
clinics, such as outpatient clinics in
regional offices that no longer exist. The
updated definition would incorporate
current VA medical facilities, and
would define VA healthcare facility to
mean “a VA medical center,
independent outpatient clinic,
domiciliary, nursing home (community
living center), residential treatment
program and any of a variety of
community based clinics (including
community based outpatient clinics,
outreach clinics, rural health resource
centers, primary care telehealth clinics,
and Vet Centers), consolidated mail
outpatient pharmacies, and research
centers.”

We propose to add a definition for
“VIOMPSP” to mean “‘the Visual
Impairment and Orientation and
Mobility Professional Scholarship
Program authorized by 38 U.S.C. 7501
through 7505.” This proposed definition
would establish a distinct acronym for
the Visual Impairment and Orientation
and Mobility Professional Scholarship
Program that would allow for ease of
use throughout these regulations.

The current authority for this section
is 38 U.S.C. 7633. We propose to amend
this authority citation to include the
authority for the newly added
definitions. The authority citation

would be 38 U.S.C. 301, 7501(a)(1),
7504, 7602(a), 7604(1)(B), and 7633.
There is a collection number at the
end of current § 17.601. Proposed
§17.601 would list the definitions that
apply to the HPSP and the VIOMPSP. A
collection number is not required at the
end of a definitions section. We,
therefore, propose to delete such
collection number and relocate it where
it is appropriate, namely following
§§17.604, 17.612, 17.629, and 17.636.

17.602 Eligibility for the HPSP

We propose to amend § 17.602 by
changing the title of the section from
“[e]ligibility” to “[e]ligibility for the
HPSP.” Current paragraph (a)(1) states
that a participant must ““[ble accepted
for enrollment or be enrolled as a full-
time student in an accredited school
located in a State”. We would state that
the participant must be
“unconditionally accepted for
enrollment” to specify that the
participant’s enrollment is not
contingent upon meeting a condition or
requirement that may or may not be met
by the participant at the start of the
school year. This condition or
requirement may prevent a participant
from enrolling in a school, and as such
cause the participant to be in breach of
the acceptance agreement.

We would also add a new paragraph
(a)(6). Proposed paragraph (a)(6) would
require participants in the HPSP to
perform clinical tours while they are
enrolled in the course of education or
training as part of their acceptance
agreement. Under 38 U.S.C. 7618(b), VA
must “‘require participants in [the HPSP]
to perform clinical tours in assignments
or locations determined by the Secretary
while the participants are enrolled in
the course of education or training for
which the scholarship is provided.” We
note that the statute authorizes VA to
determine ‘““‘assignments and locations”
of the clinical tour. In practice, VA
attempts to make such determinations
while participants are still pursuing
their degrees, to facilitate their
transition to VA employment, and VA
attempts to assign participants in
facilities located as close as possible to
the participant’s educational institution,
unless the participant requests a
different location and VA is able to
accommodate that request.

17.603 Availability of HPSP
Scholarships

We propose to amend § 17.603 by
changing the title of the section from
“[a]vailability of scholarships” to
“[a]vailability of HPSP scholarships.”
We would also add a new paragraph (b)
and the current paragraph, reworded for
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clarity, would be redesignated as
paragraph (a).

Proposed paragraph (b) would
authorize VA to grant a scholarship in
a discipline or program for participation
in HPSP if VA determines that such
discipline or program “is necessary for
the improvement of healthcare of
veterans.” The authority citation for this
change would be 38 U.S.C. 7612(b)(2),
which authorizes HPSP scholarship
awards in a field of education or
training leading to employment as an
appointee under 38 U.S.C. 7401(1) and
(3). In turn, section 7401(1) and (3)
contains a long list of disciplines, as
well as authority to add additional
classes that meet certain strict statutory
criteria and in accordance with the
procedural restrictions specified by
statute. Rather than restate that list in
the proposed rule, we would simply
refer to section 7401(1) and (3) in the
regulation text.

17.604 Application for the HPSP

We propose to amend the title of
§17.604 from “[a]pplication for the
scholarship program” to “[a]pplication
for the HPSP.” We also propose to
amend § 17.604 for clarity.

The current regulation states that an
applicant for an HPSP scholarship
“must submit an accurate and complete
application” that includes ““a signed
written contract to accept payment of a
scholarship and to serve a period of
obligated service.” It does not state that
a mobility agreement is required. A
mobility agreement is part of the
acceptance agreement in which the
participant agrees to accept assignment
wherever VA will assign him or her to
fulfill the obligated service with VA. We
would state that “[a]ln applicant for the
HPSP must submit an accurate and
complete application including a signed
written acceptance agreement.” This
statement would be consistent with
prior practice and 38 U.S.C. 7603. The
period of obligated service is further
explained in §17.607.

17.605 Selection of HPSP participants

We propose to amend § 17.605 by
changing the title of the section from
“[s]election of participants” to
“[s]election of HPSP participants.” On
August 18, 1983, VA amended § 17.605
by adding a new paragraph (d) and
redesignating the existing paragraph (d)
as paragraph (e). 48 FR 37,398.
However, paragraph (a) referenced the
original paragraph (d) and such
reference was not amended to correctly
reflect the redesignated paragraph (e).
However, we redesignated paragraph (e)
in this rulemaking, as explained below,
to proposed paragraph (f). We propose

to correct paragraph (a) by amending the
references to “paragraph (d) of this
section” to correctly refer to ‘“paragraph
(f) of this section.”

We would also amend paragraph (a)
to state that if there are more applicants
to the HPSP than there are available
funds, VA will select the participants
based on a random method of selection,
considering veterans first among all
equally qualified candidates. This
method of selection supports VA’s
hiring mission to attract, recruit and
hire veterans into the VA workforce
while also being consistent with the
training and hiring goals of the HPSP.
We would make other minor stylistic
changes for ease of readability.

We propose to add a new paragraph
(d) that would require VA to notify in
writing those individuals whose
applications are approved, and would
state that an individual becomes a
participant of the HPSP upon receipt of
VA’s written approval. Although current
§17.605 does not contain a similar
provision, in practice VA has always
provided such notification to HPSP
applicants and has considered
applicants to be participants upon their
receipt of such notice. We believe that
including this requirement in regulation
will make it easier to understand the
application and approval process. We
would also redesignate current
paragraphs (d) and (e) as proposed
paragraphs (e) and (f), respectively.

17.607 Obligated service

Current § 17.607(b)(1) governs the
beginning date of a participant’s
obligated service. The second sentence
of current paragraph (b)(1) states that
“[tlhe Secretary shall appoint the
participant to such position within 60
days after the participant’s degree
completion date, or the date the
participant becomes licensed in a State
to practice in the discipline for which
the degree program prepared the
participant, whichever is later.” We
propose to amend this provision to
incorporate the language of 38 U.S.C.
7618(a), as amended by the 2010 Act.
Section 7618(a) states that the HPSP
shall be modified to require that
program graduates be fully employed
‘“‘as soon as possible, if not immediately,
upon graduation and completion of
necessary certifications,” and that VA
shall “actively assist and monitor
graduates to ensure certifications are
obtained in a minimal amount of time
following graduation.” The addition of
this language is essential in maintaining
VA'’s part of the acceptance agreement
by employing HPSP participants in a
timely manner. Although VA will be
actively working to ensure positions are

available for these participants, we
believe the current allowance of 60 days
does not allow a sufficient window for
VA or for the participants. We propose
to extend the time limit from 60 to 90
days. We will strive to make the
appointment as soon as possible within
those 90 days. In order to incorporate
the proposed extension of the time
limit, and to ensure that VA complies
with the acceptance agreement, we
would state in proposed paragraph
(b)(1) that “VA will appoint the
participant to such position as soon as
possible, but no later than 90 days after
the date that the participant receives his
or her degree, or the date the participant
becomes licensed in a State or becomes
certified, whichever is later.” VA will
actively assist and monitor graduates to
ensure credentials are obtained in a
minimal amount of time following
graduation. We would also state: “If a
participant fails to obtain his or her
degree, or fails to become licensed in a
State or become certified no later than
180 days after receiving the degree, the
participant is considered to be in breach
of the acceptance agreement.” This
statement would alert participants of the
consequences of not upholding the
acceptance agreement. We would also
reformat current § 17.607(b)(1) into
three paragraphs for ease of readability
and amend the current language for
clarity.

We propose to amend the authority
citation after paragraph (b) of §17.607 to
include 38 U.S.C. 7618(a), which was
amended by the 2010 Act.

As required by 38 U.S.C. 7618(c), we
would state in paragraph (b)(1)(iii) that
“VA will ensure that the participant is
assigned a mentor who is employed at
the same facility where the participant
performs his or her obligated service at
the commencement of such service.”
The appointment of a mentor will allow
the participant an easier transition into
the VA healthcare system.

We propose to amend and reorganize
current paragraph (c) for ease of
readability. We would organize the
current rules addressing the service
obligation of full-time students in a new
paragraph (c)(1), which would also
include the new requirement of 38
U.S.C. 7612(c)(1)(B) that HPSP
participants must agree to serve as full-
time clinical VA employees “for no less
than 2 years.” The current regulation, in
accordance with 38 U.S.C. 7612(c)(1)(B)
(1991) prior to the 2010 Act, requires a
minimum of only 1 year of obligated
service.

We would address the service
obligation of part-time students in
proposed paragraph (c)(2). We would
make no revisions to the substantive
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content of current paragraph (c)
governing part-time students. We would
add, however, that the obligated service
for a part-time student must be satisfied
by full-time clinical employment with
VA. We would add this statement to
alert potential participants that they
may not fulfill the service obligation on
a part-time basis.

We propose to amend the authority
citation after paragraph (c) of § 17.607 to
include 38 U.S.C. 7618(c), which was
amended by the 2010 Act.

Current § 17.607(d) states that the
participant “must be willing to move to
another geographic location for service
obligation.” We would amend
paragraph (d) to state that the
participant’s willingness to move is in
accordance with his or her mobility
agreement. As explained previously, the
mobility agreement is part of the
acceptance agreement between the
participant and VA. By adding this
statement we would make clear that the
participant will have agreed to such
movement as part of the application
process for the program.

Current § 17.607(d) states in part that
“[a] participant who received a
scholarship as a part-time student may
be allowed to serve the period of
obligated service at the health care
facility where the individual was
assigned when the scholarship was
authorized.” Because the participant
may receive a degree that is not
associated with the VA position in
which he or she was employed at the
commencement of the HPSP, VA may
not be able to guarantee the obligated
service in that same healthcare facility.
We would, therefore, now state that the
participant may “serve the period of
obligated service at the healthcare
facility where the individual was
assigned when the scholarship was
authorized, if there is a vacant position
which will satisfy the individual’s
mobility agreement at that facility.”

17.611 Bankruptcy

Current § 17.611 states that “[alny
payment obligation incurred may not be
discharged in bankruptcy under title 11
U.S.C. until 5 years after the date on
which the payment obligation is due.”
This regulatory language is derived from
38 U.S.C. 7634(c), which states: “An
obligation of a participant under the
Educational Assistance Program (or an
agreement thereunder) for payment of
damages may not be released by a
discharge in bankruptcy under title 11
before the expiration of the five-year
period beginning on the first date the
payment of such damages is due.”
Section 7634(c) applies to the HPSP
program because that program is part of

the Educational Assistance Program
under chapter 76 of title 38, United
States Code. We propose to add an
additional sentence to clarify that the
rule applies to both HPSP and
VIOMPSP, pursuant to 38 U.S.C.
7505(d), which is substantively
identical to 38 U.S.C. 7634(c).

Because § 17.611 would now apply to
both the HPSP and VIOMPSP, we would
add 38 U.S.C. 7505(d) to the authority
citation in §17.611.

17.612 Cancellation, waiver, or
suspension of obligation

Current § 17.612 concerns
cancellation, waiver, or suspension of
obligations under the HPSP.

Our authority for current § 17.612(a)
is 38 U.S.C. 7634(a), which states that a
participant’s obligations under HPSP are
cancelled upon the participant’s death.
Our authority for the rest of current
§17.612, paragraphs (b) through (d), is
38 U.S.C. 7634(b), which allows VA to
“prescribe regulations providing for the
waiver or suspension of any obligation
of a participant for service or payment
under [HPSP] (or an agreement under
[HPSP]) whenever noncompliance by
the participant is due to circumstances
beyond the control of the participant or
whenever [VA] determines that the
waiver or suspension of compliance is
in the best interest of the United States.”

Proposed §17.612(a)(1) would make
this section applicable to both HPSP
and VIOMPSP. The current rules and
the changes proposed by this
rulemaking notice are fully consistent
with our authority under chapter 75.
Section 7505(c) requires VA to prescribe
regulations “providing for the waiver or
suspension of any obligation of an
individual for service or payment * * *
whenever (1) noncompliance by the
individual is due to circumstances
beyond the control of the individual; or
(2) the Secretary determines that the
waiver or suspension of compliance is
in the best interest of the United States.”

Proposed paragraph (a)(2) restates
current paragraph (a), without change.

Under the current rule, we authorize
a one-year waiver or suspension of
service or payment obligations that may
be “renew[ed]”” based on an application
“setting forth the basis, circumstances,
and causes which support the requested
action.” 38 CFR 17.612(b)(1). Waivers or
suspensions may be granted whenever
compliance is impossible or whenever
granting the application would be in the
best interests of VA. 38 CFR
17.612(b)(2). Under current paragraphs
(c) and (d), we discuss the basis for a
finding of such impossibility. We do not
propose to revise these paragraphs, and
believe that it is consistent with the

authorizing statutes to make these bases
applicable to both the HPSP and
VIOMPSP.

We propose to amend current
paragraph (b)(1) to add two new
requirements for the granting of a
waiver or suspension. The first
requirement would be that a participant
must submit a written request for a
waiver or suspension of his or her
service or payment obligation no later
than 1 year after the date the participant
is notified he or she is in breach of his
or her contract. The second requirement
would obligate a participant to comply
with a request by VA for additional
information no later than 30 days after
the request was made. The addition of
these two requirements would eliminate
ambiguity regarding dates of submission
of waiver or suspension requests, and
further submission of additional
evidence. This change is consistent with
our authority under 38 U.S.C. 7634 to
prescribe regulations on this issue.

We propose to define the terms
“waiver” and ‘‘suspension” for
consistency of use. We would state that
“[a] waiver is a permanent release by
VA of the obligation either to repay any
scholarship funds that have already
been paid to or on behalf of the
participant, or to fulfill any other
acceptance agreement requirement. If a
waiver is granted, then the waived
amount of scholarship funds may be
considered taxable income.” Federal tax
regulations, at 26 CFR 1.61-12(a), state:
“The discharge of indebtedness, in
whole or in part, may result in the
realization of income.” IRS Publication
525 (2010), further states that ““if a debt
you owe is canceled or forgiven, other
than as a gift or bequest, you must
include the canceled amount in your
income.” We would state that the
waived amount of scholarship funds
may be taxable income to alert the
participant of this potential tax liability.

In regard to suspensions, we would
state that VA may approve an initial
request for suspension for a period of up
to one year. However, while waivers are
permanent releases from obligations,
suspensions are only temporary and
will be granted initially for one year.
Participants may request extension of a
suspension for one additional year. The
participant will be in breach of his or
her acceptance agreement once the
suspension period has ended. We would
also state that if VA approves a
suspension, ‘“VA will temporarily
discontinue providing any scholarship
funds to or on behalf of the participant
while the participant’s scholarship is in
a suspended status” or “temporarily
delay the enforcement of acceptance
agreement requirements.”’
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We propose to add a new paragraph
(e) to §17.612 that would state that
“[alny previous participant of any
federally sponsored scholarship
program who breached his or her
acceptance agreement or similar
agreement in such scholarship program
is not eligible to apply for another
scholarship. This includes participants
who previously applied for, and
received, a waiver under this section.”
If a participant has breached the
acceptance agreement under any other
federally sponsored scholarship
program such participant would be at a
greater risk of breaching another
acceptance agreement. VA has limited
funds to award scholarships and VA
would benefit if such funds were
expended on participants who have not
breached an acceptance agreement.
Section 7634 of 38 U.S.C. allows VA to
prescribe regulations for the “waiver or
suspension of any obligation of a
participant for service or payment under
the Educational Assistance Program.” In
view of the similarities between the
HPSP and VIOMPSP, we also propose to
allow waivers and suspensions for the
VIOMPSP, even though that program is
authorized by chapter 75. We believe
that our authority to regulate waivers
and suspensions under 38 U.S.C.
7505(c) and 7634 includes the authority
to regulate the effect that granting a
waiver or suspension should have on
the participant’s eligibility for future
scholarships. We propose to bar a
participant who previously breached an
HPSP or VIOMPSP acceptance
agreement, including those who were
granted a waiver after they had breached
the agreement. A participant who is
granted a suspension of benefits would
not be considered to be in breach of his
or her acceptance agreement because
such participant is expected to resume
his or her course of study or obligated
service after the period of suspension
has concluded. Due to the limited
availability of these scholarship funds,
we believe it is inappropriate to award
scholarships to individuals who are at
risk for noncompliance, and believe that
it is rational to assume that an
individual who previously breached a
contract has a higher risk of doing so
again over one who has not previously
breached a contract. It is also more
equitable to distribute funds to persons
who have not previously been offered
the opportunity to participate in one of
these programs, rather than to persons
who have been given the opportunity
but who failed to complete their
obligations.

We propose to add a new paragraph
(). Paragraph (f) would state that

“[d]ecisions to approve or disapprove
waiver requests are final and binding
determinations’” and not subject to
reconsideration or appeal. This
paragraph is based on current practice
and would clarify the finality of
decisions made under 38 U.S.C. 7505(c)
and 7634(b), which allow VA to
prescribe regulations that provide for
the waiver or suspension of any
obligation of an individual for service or
payment.

Finally, as a technical matter, we will
revise § 17.612 so that the authority
citations for the section appear at the
end of the section.

Proposed Visual Impairment and
Orientation Mobility Professional
Scholarship Program Regulations

17.625 Purpose

Proposed § 17.625 would parallel
§17.600, however, it would be
specifically applicable to the VIOMPSP.
Proposed section 17.600 would
recognize that both VA and non-VA
employees may be eligible for the HPSP.
However, proposed § 17.625 would state
that the VIOMPSP would be used
primarily as a recruitment tool, and
“will be publicized throughout
educational institutions in the United
States, with an emphasis on
disseminating information to such
institutions with high numbers of
Hispanic students and to historically
black colleges and universities.” The
prospective participants in the
VIOMPSP are not the same as the
prospective participants in the HPSP.
We would make this distinction clear in
proposed § 17.625. These requirements
would be consistent with 38 U.S.C.
7501.

17.626 Definitions

As stated in the preamble for
proposed §17.601, in order to eliminate
redundancies in the HPSP and the
VIOMPSP, the definitions in §17.601
would apply to both of these programs.
In order to alert the reader that the
defined terms for the VIOMPSP are
contained in § 17.601, we propose to
state in § 17.626 that ““[f]or the
definitions that apply to §§17.625
through 17.636, see §17.601.”

17.627 Eligibility for the VIOMPSP

Although proposed § 17.627 would
parallel the structure of current
§17.602, there would be several
substantive eligibility distinctions
between HPSP and the VIOMPSP.

Paragraph (a) would set forth the basic
eligibility requirements for VIOMPSP.
Pursuant to 38 U.S.C. 7501(a), VIOMPSP
would be available to U.S. citizens who

are “‘accepted for enrollment or
currently enrolled in a program of study
leading to a degree in orientation and
mobility, low vision therapy, or vision
rehabilitation therapy, or a dual degree”
and who submit a VIOMPSP signed
agreement. We would also include the
requirement to submit an application in
order to be considered for the
VIOMPSP, as set forth in 38 U.S.C.
7502. We would state that the
participant must be ‘“‘unconditionally
accepted for enrollment” to specify that
the participant’s enrollment is not
contingent upon meeting a condition or
requirement that may or may not be met
by the participant at the start of the
school year. This condition or
requirement may prevent a participant
from enrolling in a school, and as such
cause the participant to be in breach of
the acceptance agreement. A “dual
degree” refers to a course of study that
enables an individual to become dually
certified in two of the three professional
certifications offered by the Academy
for Certification of Visual Rehabilitation
and Education Professionals (ACVREP).
ACVREDP offers certification in
orientation and mobility, low vision
therapy, and vision rehabilitation
therapy (formerly known as blind
rehabilitation teaching). A dual degree
would include the core curriculum and
supervised practice in two of these three
certification areas during the
participant’s course of study. The
requirement of citizenship is consistent
with the overall structure and purpose
of chapter 75. Under section 7501(b),
the stated purpose of the program is, in
part, to increase the supply of qualified
blind rehabilitation specialists for the
United States, and under section
7501(c), VA is required to publicize the
program throughout the U.S. After
completion of their education,
participants must serve as full-time
clinical VA employees for a minimum
of three years. These requirements could
be harder to meet in the case of non-U.S.
citizens whose ability to remain in this
country is contingent on factors beyond
VA control.

Unlike HPSP scholarship recipients
who, under current § 17.602(b), may
receive HPSP benefits as part-time
students provided that they are current,
full-time VA employees at the time that
the scholarship is awarded and for the
duration of the scholarship, VIOMPSP
scholarship recipients are not required
to maintain VA employment, so we
would not include a parallel provision
requiring part-time students to be and
remain employed by VA in the
eligibility regulation for VIOMPSP.

Proposed paragraph (b) would parallel
current § 17.602(c), which would not be
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revised by this rulemaking. Current

§ 17.602(c) bars HPSP eligibility for any
applicant “who, at the time of
application, owes a service obligation to
any other entity to perform service after
completion of the course of study.” This
bar is consistent with 38 U.S.C. 7602(b),
which states that an individual is
ineligible for the HPSP or VIOMPSP “‘if
the individual is obligated under any
other Federal program to perform
service after completion of the course of
education or training of such
individual.” The current rule,
applicable to HPSP, bars eligibility for
any individual who owes a service
obligation—irrespective of whether that
obligation is the result of a Federal
program, because such an obligation
would complicate (or render
impossible) the individual’s obligation
to provide service to VA.

17.628 Availability of VIOMPSP
scholarships

Proposed § 17.628 would parallel
proposed § 17.603(a), clarifying that
“VA will make awards under the
VIOMPSP only when VA determines it
is necessary to assist in alleviating
shortages or anticipated shortages of
personnel in visual impairment or
orientation and mobility programs.”
Also consistent with §17.603(a), we
would state that VA’s determination as
to the number of VIOMPSP scholarships
that will be awarded in a given fiscal
year, as well as the number of full- and/
or part-time students who will receive
such awards, is subject to the
availability of appropriations. This
would be consistent with 38 U.S.C.
7501(a)(1) and with the way that VA
had previously administered, and
proposes to continue to administer, the
HPSP program.

17.629 Application for the VIOMPSP

Proposed § 17.629 would state the
application procedure for the VIOMPSP.
Proposed paragraph (a) would state the
procedure for applying for the
VIOMPSP. Under proposed paragraph
(a), the potential participant “must
submit an accurate and complete
application,” and the application would
include a signed acceptance agreement.
This proposed paragraph would be in
accordance with 38 U.S.C. 7502(a), and
would be consistent with the
administration of the HPSP.

Proposed paragraph (b) would state
VA'’s duty to inform a potential
participant prior to acceptance in the
VIOMPSP of his or her rights and
liabilities if accepted into the program.
We would also provide to anyone
applying to the program the terms and
conditions of participation in the

VIOMPSP and service in VA. These VA
duties are substantively identical to 38
U.S.C. 7502(a)(2).

17.630 Selection of VIOMPSP
participants

Proposed § 17.630 would parallel
current § 17.605, as revised by this
rulemaking. However, several
paragraphs in § 17.605 do not apply to
the VIOMPSP. We would not include
the selection criteria for part-time
students from § 17.605(c) that pertain to
VA employment at the time of
application because, as stated above in
the discussion of § 17.627, part-time
students in the VIOMPSP are not
required to be full-time VA employees.
We would also not include a paragraph
to parallel current § 17.605(e) because
VIOMPSP will not offer continuation
awards.

Our authority for the selection criteria
in proposed § 17.630 would be 38 U.S.C.
7504(3). The criteria, as noted, mirror
the current criteria for HPSP, which,
while that program was active, were
easy for participants to understand and
for VA to apply. The fact that Congress
decided to renew the HPSP, and
established a substantively similar
program, the VIOMPSP, supports
continuing to interpret these statutory
authorities and to continue to apply the
existing regulatory criteria in the same
manner as we have done in the past.

Proposed paragraph (a) would state
the general provisions for selecting a
participant for the VIOMPSP. VA will
give priority consideration to applicants
entering their final year of education or
training, in order to achieve our goal of
recruiting new healthcare practitioners
on an expedited basis through the
VIOMPSP. We would state that if there
are more applicants to the VIOMPSP
than there are available funds, VA will
select the participants based on a
random method of selection,
considering veterans first among all
equally qualified candidates. This is
consistent with the procedures for the
HPSP outlined in § 17.605(a), as
amended by this rulemaking. This
method of selection supports VA’s
hiring mission to attract, recruit and
hire veterans into the VA workforce.

We would state the selection criteria
for participants in the VIOMPSP in
proposed paragraph (b). These criteria
would include academic performance,
work experience, faculty and employer
recommendations, or career goals. These
criteria are identical to the criteria used
to select HPSP participants, and VA has
found through the administration of that
program that they accurately identify
qualified individuals and that they

indicate a likelihood of successful
completion of a course of study.

Proposed paragraph (c) would require
VA to notify in writing those
individuals whose applications are
approved, and would state that an
individual becomes a participant of the
VIOMPSP upon receipt of VA’s written
approval. As previously stated in this
rulemaking, current § 17.605 does not
contain a similar provision. In practice,
however, VA has always provided such
notification to HPSP applicants and has
considered applicants to be participants
upon their receipt of such notice. We
believe that including this requirement
in regulation will make it easier to
understand the application and
approval process.

Proposed paragraph (d) would
indicate the period of time for which
VA may award a scholarship under the
VIOMPSP for full-time and part-time
participants. We would state that
VIOMPSP scholarships are awarded for
the number of years that are required to
complete program of study leading to a
degree in orientation and mobility, low
vision therapy, or vision rehabilitation
therapy, or a dual degree. We would
also state that the number of years
covered by an individual scholarship
will be equal to the number of years that
the participant has yet to complete to
obtain a degree. Awards of scholarships
under the VIOMPSP are subject to the
availability of funds, and VA may award
a full-time student a scholarship for a
minimum of 1 year to a maximum of 4
years. VA may also award a part-time
student a scholarship for a minimum of
1 year to a maximum of 6 years.

17.631 Award procedures

Proposed paragraph (a) of §17.631
would state the maximum amount that
a participant may receive while enrolled
in the VIOMPSP. The amount a
participant may receive per year may
not exceed the total cost of tuition and
fees for the academic year for the degree
program in which the participant is
enrolled, up to a maximum annual
amount for a full-time student of
$15,000.00. We would state that
payments to scholarship participants are
exempt from Federal taxation. We
would add this clarifying language in
order to eliminate any doubt that the
participant may have regarding any
possible Federal tax liability upon
receipt of the scholarship award. We
would also state that the total amount of
assistance per year provided to a
participant who is a part-time student
shall bear the same ratio to the amount
that would be paid if the participant
were a full-time student as the
coursework carried by the participant to
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full-time coursework. The total amount
of assistance a participant may receive
under the VIOMPSP is $45,000.00. We
would clarify that if an individual is
enrolled in a program of study leading
to a dual degree, the tuition and fees
would not exceed the amounts
necessary for the minimum number of
credit hours to achieve such dual
degree. We would add this clarification
to alert the participants that VA would
not issue payments for additional non-
requisite courses that the participant
may have enrolled in to complement the
dual degree. VA would only provide
assistance to the extent that VA’s
financial assistance, coupled with that
obtained through other sources, does
not exceed the tuition and fees for the
degree for which the VIOMPSP was
granted. We would also state that VA
will directly issue payments on behalf
of the participant to the school in which
the participant is enrolled for the
amount of tuition and fees. This
proposed paragraph would apply 38
U.S.C. 7503, without substantive
change.

Proposed paragraph (b) would state
that if a participant of the VIOMPSP
repeats a course, VA would not pay for
the additional costs relating to the
repeated course work. We believe that it
is important to restrict payments in this
manner to ensure that our limited
VIOMPSP funds are spent only on the
best and brightest students enrolled in
the program. We would also state that
if scholarship payments were
suspended under this section, VA will
resume such payments upon
notification from the school that the
participant has returned from the leave-
of-absence or has satisfactorily
completed the repeated course work and
is pursuing the course of study for
which the VIOMPSP was awarded. We
would require the notification from the
school in order to avoid erroneous
scholarship payment in the event that a
participant did not pass the repeated
course or did not return from the leave-
of-absence on the anticipated date.

We are authorized under 38 U.S.C.
7504(3) to add to the acceptance
agreement ‘“‘any other terms and
conditions that [VA] considers
appropriate for carrying out” the
VIOMPSP. A similar provision is set
forth in 38 U.S.C. 7604(5), for purposes
of the HPSP, which we implemented in
38 CFR 17.606(b). We recognize that
§17.606(b) is not explicitly addressed
by statute and the regulatory language is
not in the acceptance agreement itself.
However, the proposed definition of
acceptance agreement would require
consistency with regulations, and we
believe that it is important to note this

restriction in regulation, as we did for
the HPSP, in order to provide adequate
notice of the restriction.

17.632 Obligated service

We would state the requirements for
the participant’s obligated service to VA
for the VIOMPSP in proposed § 17.632.
Proposed paragraph (a) would state that,
except as provided in paragraph (d) of
this section, a participant would serve
as a full-time clinical VA employee in
the rehabilitation practice of the
participant’s discipline in an
assignment or location determined by

VA while participating in the VIOMPSP.

Proposed paragraph (b) would state
when the participant’s obligated service
would begin. Such service would begin
“on the date on which the participant
obtains any required applicable
credentials and when appointed as a
full-time clinical VA employee in a
position for which the degree prepared
the participant.” Proposed paragraph (b)
would be in accordance with 38 U.S.C.
7504(3). We would state that VA will
appoint the participant in a full-time
clinical position as soon as possible, but
no later than 90 days after the date the
participant receives his or her degree, or
the date the participant obtains the
required credentials, whichever date is
later. Even though VA would like to
employ the participant as soon as
possible, we must allow time for the
participant to obtain the required
credentials. Such credentials do not
have to be obtained immediately after
the completion of the course. However,
VA may not employ the participant in
a clinical position without such
credentials. The 90 days would allow
the participant sufficient time to obtain
the necessary credentials. We would
also state that “[ilf a participant fails to
obtain his or her degree, or fails to
obtain any required applicable
credentials within 180 days after
receiving the degree, the participant is
considered to be in breach of the
acceptance agreement.” As previously
stated in this rulemaking under
proposed paragraph § 17.607(b), we
would add this statement to alert
participants of the consequences of not
upholding the acceptance agreement.

Proposed paragraph (c) would state
that the duration of the obligated service
would be for 3 calendar years. Such
obligated service must be completed no
later than 6 years after completion of the
educational program for which the
scholarship was awarded and a degree
was received. These provisions are
stated in 38 U.S.C. 7504(2)(D).

Proposed paragraph (d) would state
that, as part of the participant’s mobility
agreement, he or she must be willing to

accept assignment where VA assigns the
obligated service. The mobility
agreement is not specifically required by
38 U.S.C. 7504; however, it is part of the
other terms and conditions that VA
deems appropriate to carry out this
program under paragraph (3) of section
7504.

Proposed paragraph (e) would state
that “[n]o period of advanced clinical
training will be credited towards
satisfying the period of obligated service
incurred under the VIOMPSP.” Such
clinical training may be required for
completion of the required degree in
blind rehabilitation or mobility, and, if
so, must be completed before the
participant begins the obligated service.
This proposed paragraph also falls
under the purview of 38 U.S.C. 7504(3).

17.633 Deferment of Obligated Service

The regulations that govern deferment
of obligated service for the VIOMPSP
are the same as those found in current
§ 17.608, which apply to the HPSP.
Deferments of obligated service may be
requested by participants in certain
degree programs to allow them to
complete an approved program of
advanced clinical training. In an effort
to simplify the HPSP and VIOMPSP
regulations, we propose to provide a
cross-reference to § 17.608 for the rules
that govern deferment of obligated
service, in proposed § 17.633.

17.634 Failure To Comply With Terms
and Conditions of Participation

Proposed § 17.634 would parallel
current § 17.610, which would not be
revised by this rulemaking.

Under 38 U.S.C. 7505(a) and (b), VA
is required to establish in regulation an
amount that must be repaid by
individuals who fail to satisfy the terms
of their acceptance agreements, and that
amount must be “equal to the unearned
portion” of their scholarship. For
purposes of the HPSP, such liability is
established in 38 U.S.C. 7617 and
codified in regulation at 38 CFR 17.610.
As explained throughout this notice, we
believe that Congress expected VA to
administer the VIOMPSP in a similar
manner as the HPSP, given the
similarity between the applicable
statutes and the intent behind their
enactment. We recognize that, for
purposes of a breach of a VIOMPSP
agreement, Congress did not require us
to use the same formulas established in
38 U.S.C. 7617 for the HPSP; however,
Congress did allow us to do so by
authorizing VA to establish regulations.
Consequently, we believe that it is
appropriate to establish a regulation for
the VIOMPSP that parallels current
§17.610.
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Proposed paragraph (a) would parallel
current § 17.610(a). This proposed
paragraph would state that if the
participant fails to accept payment, or
instructs the school to not accept
payment, under the VIOMPSP award, he
or she must pay the United States
$1,500 in liquidated damages. This
dollar amount would be in addition to
any service or other obligation incurred
under the agreement. We note that this
liquidated damages provision applies
only if the participant refuses to accept
payment of the scholarship, or causes a
school not to accept such payment. In
these cases, we have not already
invested in the applicant and therefore
our costs have not been significant.
Moreover, the damages (monetary and
nonmonetary, such as causing VA to
deny another person’s application based
on approval of the individual’s
application) caused by such refusal are
similar between both programs.
Therefore, it is appropriate to adopt for
the VIOMPSP the same $1,500
liquidated damages amount required for
the HPSP. We also recognize that the
statute applicable to the VIOMPSP may
not specifically contemplate liquidated
damages, but we believe that it is
appropriate to adopt such a provision,
based on our authority to establish
regulations. Liquidated damages are
easier to administer, reduce
administrative costs, and provide
effective resolution of this matter.

Proposed paragraph (b) would be
based on current §17.610(b); however,
we would provide certain clarifications.
First, this paragraph would apply
within one year after an individual
meets a description in paragraphs (b)(1)
through (4) of an individual who must
pay damages under proposed paragraph
(b). Second, whereas current
§ 17.610(b)(5) states that the damages
are in lieu of “performing any service
obligation,” we would state that these
damages would otherwise fulfill the
terms of the acceptance agreement.
Technically, under the acceptance
agreement, the individual is required to
stay enrolled in school and maintain
acceptable academic standing; however,
once he or she has met any of the
criteria in paragraphs (b)(1) through (4),
three of which relate to withdrawing
from school, those obligations by
definition cannot be fulfilled. Moreover,
we want the rule to be clear that once
the damages are paid, the individual’s
liability is resolved. Proposed paragraph
(b)(4), unlike current §17.610(b), would
state that if a participant fails to become
certified in the discipline for which the
degree prepared the participant, if
applicable, within 180 days after such

person becomes eligible to apply for
certification, the participant is
considered to be in breach of the
acceptance agreement. The
requirements for obtaining a
certification under the VIOMPSP are not
the same as the requirements for
becoming licensed to practice a
discipline for the HPSP. We believe that
180 days would provide ample time to
obtain the necessary certification for the
VIOMPSP.

We also note that the amount of
damages would be the full amount of
VIOMPSP funds paid on the
individual’s behalf. This is the same
amount paid by an HPSP participant.
The authority for this provision is 38
U.S.C. 7505(a), which authorizes VA to
collect the “unearned portion” of
VIOMPSP funds at the time of breach.
All of the criteria in § 17.634(b)(1)-(4)
apply prior to the time at which the
participant fulfills his or her obligated
service to VA, and it is through such
obligated service that the participant
earns his or her scholarship.

The classes of individuals subject to
the repayment amount set forth in
proposed paragraph (b) would be
established in paragraphs (b)(1) through
(4). These paragraphs would parallel
current § 17.610(b)(1) through (4). We
would not include a provision similar to
§17.610(b)(5) because it references part-
time VA employees who fail “to
maintain employment in a permanent
assignment in a VA health care facility
while enrolled in the course of training
being pursued.” As we have previously
stated in this rulemaking, participants
in the VIOMPSP are not required to be
VA employees, so those provisions of
§17.610(b)(5) would not be relevant.

Section 7505(a) of 38 U.S.C. states:
“An individual who receives
educational assistance under the
scholarship program under this chapter
shall repay to the Secretary an amount
equal to the unearned portion of such
assistance if the individual fails to
satisfy the requirements of the
agreement entered into under section
7504 of this title, except in
circumstances authorized by the
Secretary.” Proposed § 17.634(c) would
include a formula to calculate the
amount the United States is entitled to
recover if a participant breaches his or
her acceptance agreement by failing to
complete the obligated service. We
would state that to calculate the
unearned portion of VIOMPSP funds
VA would “subtract the number of
months of obligated service rendered
from the total months of obligated
service owed, divide the remaining
months by the total obligated service,
then multiply by the total amount of

VIOMPSP funds paid to or on behalf of
the participant.” We would also provide
a formula as a visual aid for ease of
readability. The proposed formula
would be “A = P((t-s)/t),” in which “A”
is the amount the United States is
entitled to recover; “P” is the amounts
paid under the VIOMPSP to or on behalf
of the participant; “‘t” is the total
number of months in the participant’s
period of obligated service; and “s” is
the number of months of obligated
service rendered. Proposed paragraph

§ 17.634(c) would not parallel
§17.610(c) because the statute that
governs the repayment of the VIOMPSP,
38 U.S.C. 7505, is not the same as the
statute that governs the repayment of
the HPSP, 38 U.S.C. 7617.

17.635 Bankruptcy

The regulations that govern
bankruptcy for the VIOMPSP are the
same as those found in § 17.611, which
apply to the HPSP. In an effort to
simplify the HPSP and VIOMPSP
regulations, we propose to provide a
cross-reference to § 17.611 for the rules
that govern bankruptcy, in proposed
§17.635.

17.636 Cancellation, Waiver, or
Suspension of Obligation

The regulations that govern
cancellation, waiver, or suspension of
obligation for the VIOMPSP are the
same as those found in §17.612, which
apply to the HPSP. In an effort to
simplify the HPSP and VIOMPSP
regulations, we propose to provide a
cross-reference to § 17.612 for the rules
that govern cancellation, waiver, or
suspension of obligation, in proposed
§17.636.

Effect of Rulemaking

The Code of Federal Regulations, as
proposed to be revised by this proposed
rulemaking, would represent the
exclusive legal authority on this subject.
No contrary rules or procedures would
be authorized. All VA guidance would
be read to conform with this proposed
rule if possible or, if not possible, such
guidance would be superseded by this
rulemaking.

Paperwork Reduction Act

This proposed rule includes
collections of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521) that require approval
by the Office of Management and
Budget (OMB). Accordingly, under 44
U.S.C. 3507(d), VA has submitted a
copy of this rulemaking to OMB for
review. OMB assigns a control number
for each collection of information it
approves. VA may not conduct or
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sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The VA Health
Professional Scholarship Program
contained a collection control number
2900-0352, which expired on April 30,
1997. We propose to establish a new
collection control number for the
revised VA Health Professional
Scholarship Program and for the new
Visual Impairment and Orientation and
Mobility Professional Scholarship
Program. Proposed §§ 17.604 and 17.629
contain a collection of information. If
OMB does not approve the collections
of information as requested, VA will
immediately remove the provisions
containing a collection of information or
take such other action as directed by
OMB.

Comments on the collections of
information contained in this proposed
rule should be submitted to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Veterans Affairs, Office of Information
and Regulatory Affairs, Washington, DC
20503, with copies sent: By mail or
hand delivery to the Director, Office of
Regulation Policy and Management
(02REG), Department of Veterans
Affairs, 810 Vermont Ave., NW., Room
1068, Washington, DC 20420; by fax to
(202) 273-9026; or through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “2900-A034-VA Health
Professional Scholarship and Visual
Impairment and Orientation and
Mobility Professional Scholarship
Programs.”

OMB is required to make a decision
concerning the collections of
information contained in this proposed
rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment on
the proposed rule.

VA considers comments by the public
on proposed collections of information
in—

¢ Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of VA, including whether the
information will have practical utility;

¢ Evaluating the accuracy of VA’s
estimate of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used;

¢ Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Proposed §§17.604 and 17.629
contain collections of information under
the Paperwork Reduction Act of 1995
for which we are requesting approval by
OMB. Under proposed §§17.612 and
17.636, a participant of the VA Health
Professional Scholarship Program or
Visual Impairment and Orientation and
Mobility Professional Scholarship
Program may seek a waiver or
suspension of obligated service or
payment under either program by
submitting a written request to VA. The
requirement for such a written request,
however, does not constitute a
collection of information under the
Paperwork Reduction Act of 1995
requiring OMB approval because the
anticipated number of respondents
within a 12-month period is less than
ten. See 5 CFR 1320.3(c).

Title: Application for VA Health
Professional Scholarship and Visual
Impairment and Orientation and
Mobility Professional Scholarship
Programs.

Summary of collection of information:
The information required determines
the eligibility or suitability of an
applicant desiring to receive an award
under the provisions of 38 U.S.C. 7601
through 7619, and 38 U.S.C. 7501
through 7505. The VA Health
Professional Scholarship Program
awards scholarships to students
receiving education or training in a
direct or indirect healthcare services
discipline to assist in providing an
adequate supply of such personnel for
VA and for the United States. The
Visual Impairment and Orientation and
Mobility Professional Scholarship
Program awards scholarships to
students pursuing a program of study
leading to a degree in visual impairment
or orientation and mobility in order to
increase the supply of qualified blind
rehabilitation specialists for VA and the
Nation.

Description of the need for
information and proposed use of
information: The information is needed
to apply for the VA Health Professional
Scholarship Program or Visual
Impairment and Orientation and
Mobility Professional Scholarship
Program.

Description of likely respondents:
Potential participants of the VA Health
Professional Scholarship Program or

Visual Impairment and Orientation and
Mobility Professional Scholarship
Program.

Estimated number of HPSP
respondents per year: 5,000.

Estimated number of VIOMPSP
respondents per year: 1,500.

Estimated frequency of HPSP
responses per year: once.

Estimated frequency of VIOMPSP
responses per year: once.

Estimated average burden per
response for HPSP: 5 hours per year.

Estimated average burden per
response for VIOMPSP: 5 hours per
year.

Estimated total HPSP annual
reporting and recordkeeping burden:
25,000 hours per year.

Estimated total VIOMPSP annual
reporting and recordkeeping burden:
7,500 hours per year.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601- 612. This
proposed rule would not directly affect
any small entities. Only applicants for
scholarships could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by OMB, as “‘any regulatory
action that is likely to result in a rule
that may: (1) Have an annual effect on
the economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
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inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

There are no Catalog of Federal
Domestic Assistance numbers and titles
for this rule.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on December 18, 2012, for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health, Grant
programs-veterans, Health care, Health
facilities, Health professions, Health
records, Homeless, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Dated: December 18, 2012.
Robert C. McFetridge,
Director, Office of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, we propose to amend 38 CFR
part 17 as follows:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

2. Revise the authority citation
preceding § 17.600 to read as follows:

Authority: 38 U.S.C. 7601-7619, 7633,
7634, and 7636.
3. Revise §17.600 to read as follows:

§17.600 Purpose.

The purpose of §§ 17.600 through
17.612 is to establish the requirements
for the award of scholarships under the
VA Health Professional Scholarship
Program (HPSP) to students pursuing a
course of study leading to a degree in
certain healthcare occupations, listed in
38 U.S.C. 7401(1) and (3), to assist in
providing an adequate supply of such
personnel for VA. The HPSP allows VA
to provide scholarship awards to
facilitate recruitment and retention of
employees in several hard-to-fill
healthcare occupations.

(Authority: 38 U.S.C. 7601(b))
4. Revise § 17.601 to read as follows:

§17.601

The following definitions apply to
§§17.600 through 17.636:

Acceptable level of academic standing
means the level at which a participant
may continue to attend school under the
standards and practices of the school at
which a participant is enrolled in a
course of study for which an HPSP or
VIOMPSP scholarship was awarded.

Acceptance agreement means a
signed legal document between VA and
a participant of the HPSP or VIOMPSP
that specifies the obligations of VA and
the participant upon acceptance to the
HPSP or VIOMPSP. An acceptance
agreement must incorporate by
reference, and cannot be inconsistent
with, §§17.600 through 17.612 (for
HPSP agreements) or §§ 17.626 through
17.636 (for VIOMPSP agreements), and
must include:

(1) A mobility agreement.

(2) Agreement to accept payment of
the scholarship.

(3) Agreement to perform obligated
service.

(4) Agreement to maintain enrollment
and attendance in the course of study

Definitions.

for which the scholarship was awarded,
and to maintain an acceptable level of
academic standing.

Affiliation agreement means a legal
document that enables the clinical
education of trainees at a VA or non-VA
medical facility. An affiliation
agreement is required for all education
or training that involves direct patient
contact, or contact with patient
information, by trainees from a non-VA
institution.

Credential. Credential means the
licensure, registration, certification,
required education, relevant training
and experience, and current competence
necessary to meet VA’s qualification
standards for employment in certain
healthcare occupations.

Citizen of the United States means
any person born, or lawfully
naturalized, in the United States, subject
to its jurisdiction and protection, and
owing allegiance thereto.

Degree represents the successful
completion of the course of study for
which a scholarship was awarded.

(1) HPSP. For the purposes of the
HPSP, VA recognizes the following
degrees: a doctor of medicine; doctor of
osteopathy; doctor of dentistry; doctor
of optometry; doctor of podiatry; or an
associate, baccalaureate, master’s, or
doctorate degree in another healthcare
discipline needed by VA.

(2) VIOMPSP. For the purposes of the
VIOMPSP, VA recognizes a bachelor’s,
master’s, education specialist or
doctorate that meets the core curriculum
and supervised practice requirements in
visual impairment and blindness.

Full-time student means an individual
who meets the requirements for full
time attendance as defined by the
school in which they are enrolled.

HPSP means the VA Health
Professional Scholarship Program
authorized by 38 U.S.C. 7601 through
7619.

Mobility agreement means a signed
legal document between VA and a
participant of the HPSP or VIOMPSP, in
which the participant agrees to accept
assignment at a VA facility selected by
VA where he or she will fulfill the
obligated service requirement. A
mobility agreement must be included in
the participant’s acceptance agreement.
Relocation to another geographic
location may be required.

Obligated service means the period of
time during which the HPSP or
VIOMPSP participant must be employed
by VA in a full-time clinical occupation
for which the degree prepared the
participant as a requirement of the
acceptance agreement.

Part-time student (1) HPSP. For the
purposes of the HPSP, part-time student
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means an individual who is a VA
employee, and who has been accepted
for enrollment or enrolled for study
leading to a degree on a less than full-
time basis but no less than half-time
basis.

(2) VIOMPSP. For the purposes of the
VIOMPSP, part-time student means an
individual who has been accepted for
enrollment or enrolled for study leading
to a degree on a less than full-time basis
but no less than half-time basis.

Participant or scholarship program
participant means an individual whose
application to the HPSP or VIOMPSP
has been approved, whose acceptance
agreement has been consummated by
VA, and who has yet to complete the
period of obligated service or otherwise
satisfy the obligation or financial
liabilities of such agreement.

Required fees means those fees which
are charged by the school to all students
pursuing a similar curriculum in the
same school.

Scholarship Program means the VA
Health Professional Scholarship
Program (HPSP) authorized by 38 U.S.C.
7601 through 7619.

School means an academic institution
that is accredited by a body or bodies
recognized for accreditation by the U.S.
Department of Education or by the
Council for Higher Education
Accreditation (CHEA), and that meets
the following requirements:

(1) For the purposes of the HPSP,
offers a course of study leading to a
degree in a healthcare service discipline
needed by VA.

(2) For the purposes of the VIOMPSP,
offers a course of study leading to a
degree in visual impairment or
orientation and mobility.

School year means for purposes of the
HPSP and its stipend payment, and the
VIOMPSP, all or part of the 12-month
period that starts on the date the
participant begins school as a full-time
student.

Secretary means the Secretary of
Veterans Affairs or designee.

State means one of the several States,
Territories and possessions of the
United States, the District of Columbia
and the Commonwealth of Puerto Rico.

Under Secretary for Health means the
Under Secretary for Health of the
Department of Veterans Affairs or
designee.

VA means the Department of Veterans
Affairs.

VA employee means an individual
permanently employed by VA. A VA
employee does not include an
individual who is employed temporarily
or on a contractual basis.

VA healthcare facility means a VA
medical center, independent outpatient

clinic, domiciliary, nursing home
(community living center), residential
treatment program and any of a variety
of community based clinics (including
community based outpatient clinics,
rural health resource centers, primary
care telehealth clinics, and Vet Centers),
consolidated mail outpatient
pharmacies, and research centers.

VIOMPSP means the Visual
Impairment and Orientation and
Mobility Professional Scholarship
Program authorized by 38 U.S.C. 7501
through 7505.

(Authority: 38 U.S.C. 301, 7501(a)(1), 7504,
7602(a), 7604(1)(B), 7633)

5. Amend § 17.602 by:

a. Revising paragraph (a)(1).

b. Adding paragraph (a)(6).

The revision and addition read as
follows:

§17.602 Eligibility for the HPSP.

(a] * % %

(1) Be unconditionally accepted for
enrollment or be enrolled as a full-time
student in an accredited school located

in a State;
* * * * *

(6) Clinical tours. An applicant for a
scholarship under the HPSP must agree
to perform clinical tours while enrolled
in the course of education or training for
which the scholarship is provided. VA
will determine the assignments and
locations of the clinical tour.

(Authority: 38 U.S.C. 7618(b))

* * * * *

6. Revise §17.603 to read as follows:

§17.603 Availability of HPSP scholarships.

(a) General. A HPSP scholarship will
be awarded only when necessary to
assist VA in alleviating shortages or
anticipated shortages of personnel in the
health professions stated in paragraph
(b) of this section. VA will determine
the existence of shortage of personnel in
accordance with specific criteria for
each healthcare profession. VA has the
authority to establish the number of
scholarships to be awarded in a fiscal
year, and the number that will be
awarded to full-time and part-time
students.

(b) Qualifying fields of education. VA
will grant HPSP scholarships in a course
of study in those disciplines or
programs where recruitment is
necessary for the improvement of
healthcare of veterans. Those
disciplines or programs are listed in 38
U.S.C. 7401(1) and (3).

(Authority: 38 U.S.C. 7401(1), (3), 7612(b)(2),
7612(b)(4), and 7603(b)(1))

7. Revise § 17.604 to read as follows:

§17.604 Application for the HPSP.

An applicant for the HPSP must
submit an accurate and complete
application including a signed written
acceptance agreement.

(Authority: 38 U.S.C. 7612(c)(1)(B))

(The Office of Management and Budget has
approved the information collection
requirements in this section under control
number XXXX-XXXX)

8. Amend § 17.605 by:

a. Revising paragraph (a) introductory
text.

b. Redesignating paragraphs (d) and
(e) as paragraphs (e) and ({),
respectively.

c. Add new paragraph (d).

d. The revisions read as follows:

§17.605 Selection of HPSP participants.

(a) General. In deciding which HPSP
application to approve, VA will first
consider applications submitted by
applicants entering their final year of
education or training and applicants
who previously received HPSP
scholarships and who meet the
conditions of paragraph (f) of this
section. Except for paragraph (f) of this
section, applicants will be evaluated
and selected using the criteria specified
in paragraph (b) of this section. If there
are a larger number of equally qualified
applicants than there are awards to be
made, then VA will first select veterans,
and then use a random method as the
basis for further selection. In selecting
participants to receive awards as part-
time students, VA may, at VA’s
discretion—

(d) Notification of approval. VA will
notify the individual in writing that his
or her application has been accepted
and approved. An individual becomes a
participant in the program upon receipt
of such approval by VA.

*

* * * *

9. Amend § 17.607 by:

a. Revising paragraph (b)(1).

b. Revising the authority citation at
the end of paragraph (b).

c. Revising paragraphs (c) and (d).

The revisions would read as follows:

§17.607 Obligated service.

* * * * *

(b) Beginning of service. (1)(i) Date of
employment. Except as provided in
paragraph (b)(2) of this section, a
participant’s obligated service will begin
on the date VA appoints the participant
as a full-time VA employee in a clinical
occupation for which the degree
prepared the participant. VA will
appoint the participant to such position
as soon as possible, but no later than 90
days after the date that the participant
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receives his or her degree, or the date
the participant becomes licensed in a
State or becomes certified, whichever is
later. VA will actively assist and
monitor participants to ensure State
licenses or certificates are obtained in a
minimal amount of time following
graduation. If a participant fails to
obtain his or her degree, or fails to
become licensed in a State or become
certified no later than 180 days after
receiving the degree, the participant is
considered to be in breach of the
acceptance agreement.

(ii) Notification. VA will notify the
participant of the work assignment and
its location no later than 60 days before
the date on which the participant must
begin work.

(iii) VA mentor. VA will ensure that
the participant is assigned a mentor who
is employed at the same facility where
the participant performs his or her
obligated service at the commencement

of such service.
* * * * *

(Authority: 38 U.S.C. 7616(b), 7616(c),
7618(a))

(c) Duration of service. (1) Full-time
student. A participant who attended
school as a full-time student will agree
to serve as a full-time clinical employee
in the Veterans Health Administration
for 1 calendar year for each school year
or part thereof for which a scholarship
was awarded, but for no less than 2

ears.

(2) Part-time student. Obligated
service to VA for a participant who
attended school as a part-time student
must be satisfied by full-time clinical
employment. The period of obligated
service will be reduced from that which
a full-time student must serve under
paragraph (c)(1) of this section in
accordance with the proportion that the
number of credit hours carried by the
part-time student in any school year
bears to the number of credit hours
required to be carried by a full-time
student who is pursuing the same
degree; however, the period of obligated
service will not be for less than 1 year.
(Authority: 38 U.S.C. 7612(c)(1)(B),
7612(c)(3)(A), 7618(c))

(d) Location for service. VA reserves
the right to make final decisions on the
location for service obligation. A
participant who receives a scholarship
as a full-time student must be willing to
relocate to another geographic location
to carry out his or her service obligation
according to the participant’s mobility
agreement. A participant who received
a scholarship as a part-time student may
be allowed to serve the period of
obligated service at the healthcare
facility where the individual was

assigned when the scholarship was
authorized, if there is a vacant position
which will satisfy the individual’s
mobility agreement at that facility.
(Authority: 38 U.S.C. 7616(a))

* * * * *

10. Revise §17.611 to read as follows:

§17.611 Bankruptcy.

Any payment obligation incurred may
not be discharged in bankruptcy under
title 11 U.S.C. until 5 years after the date
on which the payment obligation is due.
This section applies to participants in
the HPSP and the VIOMPSP.

(Authority: 38 U.S.C. 7505(d), 7634(c))

11. Amend §17.612 by:

a. Redesignating paragraph (a) as new
paragraph (a)(2).

b. Adding new paragraphs (a) and
(a)(2).

c. Revising paragraph (b)(1).

d. Removing the authority citation at
the end of paragraph (c)

e Adding new paragraphs (e) and (f).

f. Revising the authority citation at the
end of the section..

The revisions and additions read as
follows:

§17.612 Cancellation, waiver, or
suspension of obligation.

(a) General. (1) This section applies to
participants in the HPSP or the
VIOMPSP.

(2) Any obligation of a participant for
service or payment will be cancelled
upon the death of the participant.

(b) Waivers or suspensions. (1) A
participant may seek a waiver or
suspension of the obligated service or
payment obligation incurred under this
program by submitting a written request
to VA setting forth the basis,
circumstances, and causes which
support the requested action. Requests
for waivers or suspensions must be
submitted to VA no later than 1 year
after the date VA notifies the participant
that he or she is in breach of his or her
acceptance agreement. A participant
seeking a waiver or suspension must
comply with requests for additional
information from VA no later than 30
days after the date of any such request.

(i) Waivers. A waiver is a permanent
release by VA of the obligation either to
repay any scholarship funds that have
already been paid to or on behalf of the
participant, or to fulfill any other
acceptance agreement requirement. If a
waiver is granted, then the waived
amount of scholarship funds may be
considered taxable income.

(ii) Suspensions. VA may approve an
initial request for a suspension for a
period of up to 1 year. A suspension
may be extended for one additional

year, after which time the participant
will be in breach of his or her
acceptance agreement. If a suspension is
approved:

(A) VA will temporarily discontinue
providing any scholarship funds to or
on behalf of the participant while the
participant’s scholarship is in a
suspended status; or

(B) VA will temporarily delay the
enforcement of acceptance agreement
requirements.

(e) Eligibility to reapply for award.
Any previous participant of any
federally sponsored scholarship
program who breached his or her
acceptance agreement or similar
agreement in such scholarship program
is not eligible to apply for a HPSP or
VIOMPSP. This includes participants
who previously applied for, and
received, a waiver under this section.

(f) Finality of decisions. Decisions to
approve or disapprove waiver requests
are final and binding determinations.
Such determinations are not subject to
reconsideration or appeal.

(Authority: 38 U.S.C. 7505(c), 7634(a),
7634(b))

12. Amend part 17 by adding an
undesignated center heading and
§§17.625 through 17.636 to read as
follows:

Visual Impairment and Orientation and
Mobility Professional Scholarship
Program

Sec.

17.625 Purpose.

17.626 Definitions.

17.627 Eligibility for the VIOMPSP.

17.628 Availability of VIOMPSP
scholarships.

17.629 Application for the VIOMPSP.

17.630 Selection of VIOMPSP participants.

17.631 Award procedures.

17.632 Obligated service.

17.633 Deferment of obligated service.

17.634 Failure to comply with terms and
conditions of participation.

17.635 Bankruptcy.

17.636 Cancellation, waiver, or suspension
of obligation.

Visual Impairment and Orientation and
Mobility Professional Scholarship
Program

§17.625 Purpose.

The purpose of §§ 17.625 through
17.636 is to establish the requirements
for the award of scholarships under the
Visual Impairment and Orientation and
Mobility Professional Scholarship
Program (VIOMPSP) to students
pursuing a program of study leading to
a degree in visual impairment or
orientation and mobility. The
scholarship is designed to increase the
supply of qualified Blind Rehabilitation
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Specialists and Blind Rehabilitation
Outpatient Specialists available to VA.
The scholarship will be publicized
throughout educational institutions in
the United States, with an emphasis on
disseminating information to such
institutions with high numbers of
Hispanic students and to historically
black colleges and universities.
(Authority: 38 U.S.C. 7501)

§17.626 Definitions.

For the definitions that apply to
§§17.625 through 17.636, see § 17.601.

(Authority: 38 U.S.C. 501)

§17.627 Eligibility for the VIOMPSP.

(a) General. To be eligible for the
VIOMPSP, an applicant must meet the
following requirements:

(1) Be unconditionally accepted for
enrollment or currently enrolled in a
program of study leading to a degree in
orientation and mobility, low vision
therapy, or vision rehabilitation therapy,
or a dual degree (a program in which an
individual becomes certified in two of
the three professional certifications
offered by the Academy for Certification
of Visual Rehabilitation and Education
Professionals) at an accredited
educational institution that is in a State;

(2) Be a citizen of the United States;
and

(3) Submit an application to
participate in the VIOMPSP, as
described in §17.629.

(b) Obligated service to another entity.
Any applicant who, at the time of
application, owes a service obligation to
any other entity to perform service after
completion of the course of study is
ineligible to receive a VIOMPSP
scholarship.

(Authority: 38 U.S.C. 7501(a), 7502(a),
7504(3))

§17.628 Availability of VIOMPSP
scholarships.

VA will make awards under the
VIOMPSP only when VA determines it
is necessary to assist in alleviating
shortages or anticipated shortages of
personnel in visual impairment or
orientation and mobility programs. VA’s
determination of the number of
VIOMPSP scholarships to be awarded in
a fiscal year, and the number that will
be awarded to full-time and/or part-time
students, is subject to the availability of
appropriations.

(Authority: 38 U.S.C. 7501(a), 7503(c)(2))

§17.629 Application for the VIOMPSP.
(a) Application-general. Each
individual desiring a VIOMPSP
scholarship must submit an accurate
and complete application, including a
signed written acceptance agreement.

(b) VA’s duties. VA will notify
applicants prior to acceptance in the
VIOMPSP of the following information:

(1) A fair summary of the rights and
liabilities of an individual whose
application is approved by VA and
whose acceptance agreement is
consummated by VA; and

(2) Full description of the terms and
conditions that apply to participation in
the VIOMPSP and service in VA.

(Authority: 38 U.S.C. 501(a), 7502(a)(2))

(Approved by the Office of Management and
Budget under control number XXXX-XXXX)

§17.630 Selection of VIOMPSP
participants.

(a) General. In deciding which
VIOMPSP applications to approve, VA
will first consider applications
submitted by applicants entering their
final year of education or training.
Applicants will be evaluated and
selected using the criteria specified in
paragraph (b) of this section. If there are
a larger number of equally qualified
applicants than there are awards to be
made, then VA will first select veterans,
and then use a random method as the
basis for further selection.

(b) Selection criteria. In evaluating
and selecting participants, VA will take
into consideration those factors
determined necessary to assure effective
participation in the VIOMPSP. These
factors will include, but are not limited
to, the following:

(1) Academic performance;

(2) Work/volunteer experience,
including prior rehabilitation or
healthcare employment and VA
employment;

(3) Faculty and employer
recommendations; or

(4) Career goals.

(c) Notification of approval. VA will
notify the individual in writing that his
or her application has been accepted
and approved. An individual becomes a
participant in the program upon receipt
of such approval by VA.

(d) Duration of VIOMPSP award. VA
will award a VIOMPSP scholarship for
a period of time equal to the number of
years required to complete a program of
study leading to a degree in orientation
and mobility, low vision therapy, or
vision rehabilitation therapy, or a dual
degree. The number of years covered by
an individual scholarship award will be
based on the number of school years
that the participant has yet to complete
his or her degree at the time the
VIOMPSP scholarship is awarded.
Subject to the availability of funds, VA
will award the VIOMPSP as follows:

(1) Full-time scholarship. A full-time
scholarship is awarded for a minimum
of 1 school year to a maximum of 4
school years;

(2) Part-time scholarships. A part-time
scholarship is awarded for a minimum
of 1 school year to a maximum of 6
school years.

(Authority: 38 U.S.C. 7504(3))

§17.631 Award procedures.

(a) Amount of scholarship. (1) A
VIOMPSP scholarship award will not
exceed the total tuition and required
fees for the program of study in which
the applicant is enrolled. All such
payments to scholarship participants are
exempt from Federal taxation.

(2) The total amount of assistance
provided under the VIOMPSP for an
academic year to an individual who is
a full-time student may not exceed
$15,000.00.

(3) The total amount of assistance
provided under the VIOMPSP for an
academic year to a participant who is a
part-time student shall bear the same
ratio to the amount that would be paid
under paragraph (a)(2) of this section if
the participant were a full-time student
as the coursework carried by the
participant to full-time coursework.

(4) The total amount of assistance
provided to an individual may not
exceed $45,000.00.

(5) In the case of an individual
enrolled in a program of study leading
to a dual degree described in
§17.627(a)(1), such tuition and fees will
not exceed the amounts necessary for
the minimum number of credit hours to
achieve such dual degree.

(6) Financial assistance may be
provided to an individual under the
VIOMPSP to supplement other
educational assistance to the extent that
the total amount of educational
assistance received by the individual
during an academic year does not
exceed the total tuition and fees for such
academic year.

(7) VA will make arrangements with
the school in which the participant is
enrolled to issue direct payment for the
amount of tuition or fees on behalf of
the participant.

(b) Repeated course work. Additional
costs relating to the repeated course
work will not be paid under this
program. VA will resume any
scholarship payments suspended under
this section upon notification by the
school that the participant has returned
from the leave-of-absence or has
satisfactorily completed the repeated
course work and is pursuing the course
of study for which the VIOMPSP was
awarded.

(Authority: 38 U.S.C. 7503, 7504(3))
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§17.632 Obligated service.

(a) General provision. Except as
provided in paragraph (d) of this
section, each participant is obligated to
provide service as a full-time clinical
VA employee in the rehabilitation
practice of the participant’s discipline
in an assignment or location determined
by VA.

(b) Beginning of service. A
participant’s obligated service will begin
on the date on which the participant
obtains any required applicable
credentials and when appointed as a
full-time clinical VA employee in a
position for which the degree prepared
the participant. VA will appoint the
participant to such position as soon as
possible, but no later than 90 days after
the date that the participant receives his
or her degree, or the date the participant
obtains any required applicable
credentials, whichever is later. If a
participant fails to obtain his or her
degree, or fails to obtain any required
applicable credentials within 180 days
after receiving the degree, the
participant is considered to be in breach
of the acceptance agreement.

(c) Duration of service. The
participant will agree to serve as a full-
time clinical VA employee for 3
calendar years which must be
completed no later than 6 years after the
participant has completed the program
for which the scholarship was awarded
and received a degree referenced in
§17.627(a)(1).

(d) Location and assignment of
obligated service. VA reserves the right
to make final decisions on the location
and assignment of the obligated service.
A participant who receives a
scholarship must agree as part of the
participant’s mobility agreement that he
or she is willing to accept the location
and assignment where VA assigns the
obligated service. Geographic relocation
may be required.

(e) Creditability of advanced clinical
training. No period of advanced clinical
training will be credited towards
satisfying the period of obligated service
incurred under the VIOMPSP.

(Authority: 38 U.S.C. 7504(2)(D), 7504(3))

§17.633 Deferment of obligated service.
Deferment of obligated service under
the VIOMPSP is treated in the same
manner as deferment of obligated
service under the HPSP under § 17.608.

(Authority: 38 U.S.C. 7504(3))

§17.634 Failure to comply with terms and
conditions of participation.

(a) Participant refuses to accept
payment of the VIOMPSP. If a
participant, other than one described in

paragraph (b) of this section, refuses to
accept payment or instructs the school
not to accept payment of the VIOMPSP
scholarship provided by VA, the
participant must, in addition to any
obligation incurred under the
agreement, pay to the United States the
amount of $1,500 in liquidated
damages. Payment of this amount must
be made no later than 90 days from the
date that the participant fails to accept
payment of the VIOMPSP or instructs
the school not to accept payment.

(b) Participant fails to complete
course of study or does not obtain
certification. A participant described in
paragraphs (b)(1) through (4) of this
section must, instead of otherwise
fulfilling the terms of his or her
acceptance agreement, pay to the United
States an amount equal to all VIOMPSP
funds awarded under the acceptance
agreement. Payment of this amount
must be made no later than 1 year after
the date that the participant meets any
of the criteria described in paragraphs
(b)(1) through (4) of this section, unless
VA determines that a longer period is
necessary to avoid hardship. No interest
will be charged on any part of this
indebtedness. A participant will pay
such amount if one of the following
criteria is met:

(1) The participant fails to maintain
an acceptable level of academic
standing;

(2) The participant is dismissed from
the school for disciplinary reasons;

(3) The participant, for any reason,
voluntarily terminates the course of
study or program for which the
scholarship was awarded including a
reduction of course load from full-time
to part-time before completing the
course of study or program; or

(4) The participant fails to become
certified in the discipline for which the
degree prepared the participant, if
applicable, no later than 180 days after
the date such person becomes eligible to
apply for certification.

(c) Participant fails to perform all or
any part of their service obligation. (1)
Participants who breach their
agreements by failing to begin or
complete their service obligation, for
any reason, including the loss,
revocation, suspension, restriction, or
limitation of required certification, and
other than provided for under paragraph
(b) of this section, must repay the
portion of all VIOMPSP funds paid to or
on behalf of the participant, adjusted for
the service that they provided. To
calculate the unearned portion of
VIOMPSP funds, subtract the number of
months of obligated service rendered
from the total months of obligated
service owed, divide the remaining

months by the total obligated service,
then multiply by the total amount of
VIOMPSP funds paid to or on behalf of
the participant. The following formula
may be used in determining the
unearned portion:

A = P((t-s)/t) in which

“A” is the amount the United States is
entitled to recover;

“P” is the amounts paid under the
VIOMPSP, to or on behalf of the
participant;

“t” is the total number of months in the
participant’s period of obligated service;
and

“s” is the number of months of obligated
service rendered.

(2) The amount that the United States
is entitled to recover will be paid no
later than 1 year after the date the
applicant failed to begin or complete the
period of obligated service, as
determined by VA.

(Authority: 38 U.S.C. 7505(a), 7505(b))

§17.635 Bankruptcy.

Bankruptcy under the VIOMPSP is
treated in the same manner as
bankruptcy for the HPSP under
§17.611.

(Authority: 38 U.S.C. 7505(c), 7505(d))

§17.636 Cancellation, waiver, or
suspension of obligation.

Cancellation, waiver, or suspension
procedures under the VIOMPSP are the
same as those procedures for the HPSP
under §17.612.

(Authority: 38 U.S.C. 7505(c))
[FR Doc. 2012-30811 Filed 12-21-12; 4:15 pm]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0369; FRL- 9764-5]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; The 2002 Base Year
Emissions Inventory for the West
Virginia Portion of the Steubenville-
Weirton, OH-WV Nonattainment Area
for 1997 Annual Fine Particulate Matter
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the 2002 base year emissions inventory
portion of the West Virginia State
Implementation Plan (SIP) revision
submitted by the State of West Virginia
through the West Virginia Department



75934 Federal Register/Vol.

77, No. 247/ Wednesday, December 26, 2012 /Proposed Rules

of Environmental Protection (WVDEP)
on June 24, 2009 for the Steubenville-
Weirton, OH-WV nonattainment area
(the Steubenville-Weirton Area) for the
1997 annual fine particulate matter
(PM> 5) National Ambient Air Quality
Standard (NAAQS). The emissions
inventory is part of a SIP revision that
was submitted to meet West Virginia’s
nonattainment requirements related to
the Steubenville-Weirton Area. EPA is
proposing to approve the 2002 base year
emissions inventory for the West
Virginia portion of the Steubenville-
Weirton Area in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before January 25, 2013.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0369 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: mastro.donna@epa.gov.

C. Mail: EPA-R03—-OAR-2012-0369,
Donna Mastro, Acting Associate
Director, Office of Air Program
Planning, Mailcode 3AP30, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—-
0369. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic

comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Emlyn Vélez-Rosa, (215) 814-2038, or
by email at velez-rosa.emlyn@epa.gov.
SUPPLEMENTARY INFORMATION: This
supplementary information section is
arranged as follows:

I. Background

II. Summary of SIP Revision

II. Proposed Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA established an
annual PM, s NAAQS at 15.0
micrograms per cubic meter (ug/m3)
(hereafter referred to as ‘“‘the 1997
annual PM, s NAAQS”), based on a 3-
year average of annual mean PM, s
concentrations (62 FR 38652). At that
time, EPA also established a 24-hour
standard of 65 pug/m3. See 40 CFR 50.7.
The 1997 annual PM, s NAAQS were
based on significant evidence and
numerous health studies demonstrating
that serious health effects are associated
with exposures to particulate matter.

The process for designating areas
following promulgation of a new or
revised NAAQS is contained in section
107(d)(1) of the CAA. On January 5,
2005, EPA published its air quality
designations and classifications for the

1997 annual PM> s NAAQS based upon
air quality monitoring data for calendar
years 2001-2003 (70 FR 944). These
designations became effective on April
5, 2005. On April 14, 2005, EPA
promulgated a supplemental rule
amending the initial designations (70 FR
19844), with the same effective date
(April 5, 2005) at 70 FR 944. As a result
of this supplemental rule, the
Steubenville-Weirton Area was
designated nonattainment for the 1997
annual PM, s NAAQS. The
Steubenville-Weirton Area is comprised
of Brooke County and Hancock County
in West Virginia (the West Virginia
portion), and Jefferson County in Ohio.
See 40 CFR 81.336 (Ohio) and 40 CFR
81.349 (West Virginia).

On September 14, 2011 (76 FR 56641),
EPA determined that the West Virginia
portion of the Steubenville-Weirton
Area had attained the 1997 annual PM, 5
NAAQS. That determination was based
on complete, quality-assured, quality-
controlled, and certified ambient air
monitoring data for the 2007-2009
period showing that the entire
Steubenville-Weirton Area had
monitored attainment of the 1997
annual PM, s NAAQS. EPA also
evaluated preliminary quality-assured
data available to date for 2010. The
September 14, 2011 determination
suspended the requirements for West
Virginia to submit, for the West Virginia
portion of the Steubenville-Weirton
Area, an attainment demonstration,
associated reasonably available control
measures, a reasonable further progress
plan, contingency measures, and other
planning SIP revisions related to
attainment of the standard for so long as
the Steubenville-Weirton Area
continues to meet the 1997 annual PM> 5
NAAQS.

Section 172(c)(3) of the CAA requires
states to submit a comprehensive,
accurate, and current inventory of actual
emissions for each nonattainment area.
EPA’s requirements for an emissions
inventory for the PM> s NAAQS are set
forth in 40 CFR 51.1008. This proposed
rulemaking action is limited to the
approval of the emissions inventory
included in West Virginia’s June 24,
2009 submittal for the West Virginia
portion of the Steubenville-Weirton
Area. A separate action will be taken on
the remainder of the SIP submittal.

II. Summary of SIP Revision

The 2002 base year emission
inventory submitted by WVDEP on June
24, 2009 for the West Virginia portion
of the Steubenville-Weirton Area
includes emissions estimates that cover
the general source categories of point
sources, area sources, on-road mobile
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sources, and non-road mobile sources.
The pollutants that comprise the
inventory are PMs s, coarse particles
(PM0), nitrogen oxides (NOx), volatile
organic compounds (VOC), ammonia
(NH3), and sulfur dioxide (SO,). EPA
has reviewed the results, procedures
and methodologies for the base year

emissions inventory submitted by
WVDEP. The year 2002 was selected by
WVDERP as the base year for the
emissions inventory per 40 CFR
51.1008(b). A discussion of the
emissions inventory development as
well as the emissions inventory for the
West Virginia portion of the

Steubenville-Weirton Area can be found
in Appendix C of the June 24, 2009 SIP
submittal. Table 1, below, provides a
summary of the annual 2002 emissions
Of PM2A5, PM]O, SOQ, NOx, VOC, and
NHj; for the June 24, 2009 West Virginia
submittal.

TABLE 1—2002 BASE YEAR INVENTORY FOR THE WEST VIRGINIA PORTION OF THE STEUBENVILLE-WEIRTON AREA, IN

TONS PER YEAR (TPY)

Source Sector NH; NOx PMo PM; s SO, VOC
Point oo 149 2,160 7,697 6,844 2,138 2,776
Area ........... 822 1,721 2,497 561 718 1,941
Nonroad .... 0 1,499 71 66 76 497
Onroad ...... 44 992 22 14 46 1,046
BIiOgENIC .ovveeeeieee e N/A 108 N/A N/A N/A 4,693
Total e 1,016 6,480 10,287 7,485 2,979 10,952

The CAA section 172(c)(3) emissions
inventory is developed by the
incorporation of data from multiple
sources. States were required to develop
and submit to EPA a triennial emissions
inventory according to the Consolidated
Emissions Reporting Rule (CERR) for all
source categories (i.e., point, area,
nonroad mobile and on-road mobile).
EPA’s review and evaluation of the
methods used for the emissions
inventory submitted by West Virginia
are found in the Technical Support
Document dated August 12, 2010,
available online at
www.regulations.gov, Docket No. EPA—
R03-0AR-2012-0369. EPA finds that
the process used to develop this
emissions inventory for the West
Virginia portion of the Steubenville
Weirton Area is adequate to meet the
requirements of CAA section 172(c)(3),
the implementing regulations, and EPA
guidance for emission inventories.

IIL. Proposed Action

EPA is proposing to approve the 2002
base year emissions inventory portion of
the SIP revision submitted by the State
of West Virginia on June 24, 2009 for the
West Virginia portion of the
Steubenville-Weirton Area, as it meets
the requirements of section 172(c)(3) of
the CAA. EPA has made the
determination that this action is
consistent with section 110 of the CAA.
EPA is soliciting public comments on
the issues discussed in this document,
which will be considered before taking
final action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
pertaining to the 2002 base year
emissions inventory for the West
Virginia portion of the Steubenville-
Weirton Area for the West Virginia SIP,
does not have tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP is not approved to apply in
Indian country located in the State, and
EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 14, 2012.
W. C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012-31081 Filed 12-21-12; 4:15 pm]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 70

[Docket No. CDC—-2012-0016]

RIN 0920-AA22

Control of Communicable Diseases:
Interstate; Scope and Definitions

AGENCY: Centers for Disease Control and
Prevention (HHS/CDC), Department of
Health and Human Services (HHS).
ACTION: Notice of Proposed Rulemaking
and request for comments.

SUMMARY: In this Notice of Proposed
Rulemaking (NPRM), the Centers for
Disease Control and Prevention (CDC),
located within the Department of Health
and Human Services (HHS) is proposing
to update the definitions for interstate
quarantine regulations to reflect modern
terminology and plain language used by
private industry and public health
partners. These updates will not affect
current practices. As part of the update,
we are updating two existing definitions
and adding eight new definitions to
clarify existing provisions, as well as
updating regulations to reflect the most
recent Executive Order addressing
quarantinable communicable diseases.

DATES: Submit written or electronic
comments by January 25, 2013.

ADDRESSES: You may submit comments,
identified by “RIN 0920-AA22”: By any
of the following methods:

o Internet: Access the Federal e-
rulemaking portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Division of Global Migration
and Quarantine, Centers for Disease
Control and Prevention, 1600 Clifton
Road NE., MS-03, Atlanta, Georgia
30333, ATTN: Part 70 NPRM.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
relevant comments will be posted
without change to http://
regulations.gov, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the “Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, please go to
http://www.regulations.gov. Comments
will be available for public inspection
Monday through Friday, except for legal
holidays, from 9 a.m. until 5 p.m.,

Eastern Time, at 1600 Clifton Road NE.,
Atlanta, Georgia 30333. Please call
ahead to 1-866—-694—4867 and ask for a
representative in the Division of Global
Migration and Quarantine (DGMQ) to
schedule your visit. To download an
electronic version of the rule, access
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this notice of
proposed rulemaking: Ashley A.
Marrone, JD, Centers for Disease Control
and Prevention, 1600 Clifton Road NE.,
Mailstop E-03, Atlanta, Georgia 30333;
telephone 404—498-1600.

SUPPLEMENTARY INFORMATION: HHS/CDC
is simultaneously publishing a
companion direct final rule (DFR) in the
Federal Register that proposes identical
updates because we believe that these
requirements are non-controversial and
unlikely to generate significant adverse
comment. If HHS/CDC does not receive
any significant adverse comments on
the DFR within the specified comment
period, we will publish a document in
the Federal Register withdrawing this
NPRM and confirming the effective date
of the DFR within 30 days after the
comment period on the DFR ends. If
HHS/CDC receives any timely
significant adverse comment, we will
withdraw the DFR in part or in whole
by publication of a document in the
Federal Register within 30 days after
the comment period. HHS/CDC will
carefully consider all public comments
received before proceeding with any
subsequent final rule based on the
NPRM. A significant adverse comment
is one that explains: (1) Why the DFR is
inappropriate, including challenges to
the rule’s underlying premise or
approach; or (2) why the DFR will be
ineffective or unacceptable without a
change.

This preamble is organized as follows:

L. Public Participation
II. Authority for These Regulations
III. Proposed Updates to Section 70.1
A. Definitions Updated Under Section 70.1
B. Definitions Added to Section 70.1
IV. Proposed Update to Section 70.6
V. Alternative Considered
VI. Required Regulatory Analyses
A. Required Regulatory Analyses Under
Executive Orders 12866 and 13563
B. Regulatory Flexibility Act
C. Small Business Regulatory Enforcement
Fairness Act of 1996
D. The Paperwork Reduction Act of 1995
E. National Environmental Policy Act
(NEPA)
F. Civil Justice Reform (Executive Order
12988)
G. Executive Order 13132 (Federalism)
H. Plain Language Act of 2010

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written views, opinions,
recommendations, and data. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not include any
information in your comment or
supporting materials that you do not
wish to be disclosed publicly.
Comments are invited on any topic
related to this NPRM.

II. Authority for These Regulations

The primary authority supporting this
rulemaking is section 361 of the Public
Health Service Act (42 U.S.C. 264).
Section 361 authorizes the Secretary of
HHS to make and enforce regulations as
in the Secretary’s judgment are
necessary to prevent the introduction,
transmission, or spread of
communicable diseases from foreign
countries into the states or possessions
of the United States and from one state
or possession into any other state or
possession. Regulations that implement
federal quarantine authority are
currently promulgated in 42 CFR Parts
70 and 71. Part 71 contains regulations
to prevent the introduction,
transmission, and spread of
communicable diseases into the states
and possessions of the United States,
while Part 70 contains regulations to
prevent the introduction, transmission,
or spread of communicable diseases
from one state into another. The
Secretary has delegated to the Director
of the Centers for Disease Control and
Prevention the authority for
implementing these regulations.

Authority for carrying out most of
these functions has been delegated to
HHS/CDC’s Division of Global
Migration and Quarantine (DGMQ). The
Secretary’s authority to apprehend,
examine, detain, and conditionally
release individuals is limited to those
quarantinable communicable diseases
published in an Executive Order of the
President. This list currently includes
cholera, diphtheria, infectious
tuberculosis (TB), plague, smallpox,
yellow fever, and viral hemorrhagic
fevers, such as Marburg, Ebola, and
Crimean-Congo hemorrhagic fever
(CCHF), Severe Acute Respiratory
Syndrome (SARS), and influenza caused
by novel or re-emergent influenza
viruses that are causing or have the
potential to cause a pandemic (see
Executive Order 13295, as amended by
Executive Order 13375 on April 1,
2005).
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IIL. Proposed Updates to Section 70.1

Regulations that implement federal
authority for interstate quarantine are
currently promulgated in 42 CFR part
70. The Secretary of HHS has delegated
to the Director of the Centers for Disease
Control and Prevention the authority for
implementing 42 CFR part 70.

Through this NPRM, HHS/CDC
proposes to update the Definitions for
42 CFR part 70, under section 70.1, to
reflect modern terminology and plain
language commonly used by private
sector industry and public health
partners, as well as clarify the intent of
the provisions that follow. Specifically,
we are proposing to update two existing
definitions, add eight new definitions to
clarify existing provisions, and update
70.6 to reflect the language of the most
recent Executive Order concerning
quarantinable communicable diseases.

Section 70.1 (b) contains the
definitions used in this NPRM. The
NPRM proposes new or updated
definitions to be consistent with modern
quarantine concepts and current
medical and public health principles
and practice. Table 1 lists the current
definitions found in the 42 CFR part 70
and the definitions proposed in this
NPRM.

TABLE 1—DEFINITIONS AND COR-
RESPONDING CHANGES IN DEFINI-
TIONS IN THE FINAL RULE

Existing defini- Corresponding, new or
tions in updated definition in
42 CFR Part 70 NPRM
CDC.
Communicable No Change.
diseases.
Communicable No Change.
period.
Conditional release.
Conveyance ....... No Change.
Director.
Incubation period | No Change.
Interstate traffic .. | No Change.
Isolation.
Master or Operator.
Possession ......... Updated.
Quarantine.
Quarantinable commu-
nicable disease.
State ...cooceeienne Updated.
U.S. Territory.
Vessel ............. No Change.

A. Definitions Updated Under Section
70.1

Possession. To best add clarity to Part
70, we propose to update the term
“possession” to mean “U.S. Territory”’
and propose to define U.S. Territory to
include American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, the Commonwealth of Puerto

Rico, and the U.S. Virgin Islands.
Currently, only Puerto Rico and the
Virgin Islands are explicitly listed in the
definition. Thus, CDC is updating this
provision to explicitly list the other U.S.
jurisdictions to which this part applies.

State. To best add clarity to the
regulations of Part 70, specifically
where roles and responsibilities are
outlined, we propose to include a
definition of “‘state’” to mean any of the
50 states within the United States, plus
the District of Columbia.

B. Definitions Added to Part 70.1

CDC. We proposed to define “CDC” to
mean the Centers for Disease Control
and Prevention within the Department
of Health and Human Services to clarify
the provisions under Part 70.

Conditional release. We propose to
define “conditional release” to have the
same meaning as “‘surveillance,” as that
term is defined in the NPRM for updates
to 42 CFR §71.1. We have included this
definition to best add clarity to the
provisions and practices under Part 70,
specifically section 70.6 as well as
ensure that conditional release and
surveillance are both used consistently
in both Parts 70 and 71.

Director. To clarify the provisions
under Part 70, we propose to define
“Director” to mean the Director, Centers
for Disease Control and Prevention,
Department of Health and Human
Services, or another authorized
representative as approved by the CDC
Director or the Secretary of HHS.

Isolation. We are proposing to
separately define “isolation” as the
separation of an individual or group
reasonably believed to be infected with
a quarantinable communicable disease
from those who are healthy to prevent
the spread of the quarantinable
communicable disease. This NPRM
clarifies the distinction between
quarantine and isolation by separately
defining “quarantine” and ““isolation”
to distinguish these common public
health measures. Isolation as currently
used in 42 CFR 71.1 applies to both
persons and groups of persons. Thus,
CDC is changing the definition in Part
70 so that the term is used consistently
in both Part 70 and 71. Applying
isolation measures to groups of
individuals is consistent with CDC’s
current practice and does not constitute
a substantive change.

“Master” or “Operator”’. We are
proposing to define ‘““Master” or
“Operator” as the aircrew or sea crew
member with responsibility respectively
for aircraft or vessel operation and
navigation or a similar individual with
responsibility for a conveyance. We
have included this definition to better

identify and assign responsibilities
under this subpart (according to current
practices).

Quarantine. We are proposing to
define “quarantine” as the separation of
an individual or group reasonably
believed to have been exposed to a
quarantinable communicable disease,
but who is not yet ill, from others who
have not been so exposed, to prevent the
possible spread of the quarantinable
communicable disease. In this NPRM,
HHS/CDC is separately defining
quarantine and isolation to distinguish
these common public health measures.
Applying quarantine measures to groups
of individuals is consistent with HHS/
CDC’s current practice and does not
constitute a substantive change.

Quarantinable communicable
disease. Under the proposed definition,
“quarantinable communicable disease”
means any of the communicable
diseases listed in an Executive Order, as
provided under section 361 of the
Public Health Service Act (42 U.S.C.
264). Executive Order 13295, of April 4,
2003, as amended by Executive Order
13375 of April 1, 2005, contains the
current revised list of quarantinable
communicable diseases, and may be
found at http://www.cdc.gov/quarantine
and in the docket as supplemental
documents. If this Executive Order is
amended, HHS/CDC will enforce the
amended order immediately and update
its Web site. The proposed definition for
““quarantinable communicable disease”
is being added to Part 70 through this
NPRM to reflect the most recent
Executive Order regarding quarantinable
communicable diseases. This addition
does not reflect a substantive change
from current practice.

U.S. Territory. We are proposing to
define “U.S. Territory” to mean any
territory (also known as possessions) of
the United States including American
Samoa, Guam, the Commonwealth of
the Northern Mariana Islands, the
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands. The Department of
the Interior’s Office of Insular Affairs,
the federal government’s cognizant
agency for U.S. territories, no longer
uses the term “possession” to refer to
these jurisdictions. Consequently, HHS/
CDC is adding a new definition for U.S.
territory consistent with current federal
usage.

IV. Proposed Update to Section 70.6

Section 70.6, Apprehension and
detention of persons with specific
diseases, contains the general authority
for the Director to take measures with
respect to persons to protect the public’s
health against the spread of
communicable diseases “listed in an
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Executive Order setting out a list of
quarantinable communicable diseases,
as provided under section 361(b) of the
Public Health Service Act.” The current
section 71.32(a) lists Executive Order
13295, of April 4, 2003. The subpart
states that “If this Order is amended,
HHS will enforce that amended order.”
On April 1, 2005, this Executive Order
was amended by Executive Order
13375. Therefore, as part of the non-
controversial changes in this NPRM, we
are also proposing to update section
70.6 to reflect the most recent
amendment to the Executive Order
which lists the “‘quarantinable
communicable disease,” which we have
also defined. These proposed changes
are not substantive and will not affect
current practices.

V. Alternatives Considered

Under Executive Order 13563
agencies are asked to consider all
feasible alternatives to current practice
and the rule as proposed. HHS/CDC
notes that the main impact of this
proposed rule is to update current
definitions and clarify language in the
current regulation to reflect modern
terminology and plain language
commonly used by global private sector
industry and public health partners. The
intent of these updates is to clarify the
provisions of the existing regulation to
help the regulated community comply
with current regulation and protect
public health. HHS/CDC believes that
this rulemaking complies with the spirit
of the Executive Order; updating current
definitions, clarifying language, and
updating the referenced Executive Order
provides good alternatives to the current
regulation.

VI. Required Regulatory Analyses

A. Required Regulatory Analyses Under
Executive Orders 12866 and 13563

Under Executive Order 12866 (EO
12866), Regulatory Planning and Review
(58 FR 51735, October 4, 1993) HHS/
CDC is required to determine whether
this regulatory action would be
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Orders. This order defines
“significant regulatory action” as any
regulatory action that is likely to result
in a rule that may:

e Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

e Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

o Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients; or,

¢ Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in EO 12866.

Executive Order 13563 (EO 13563),
Improving Regulation and Regulatory
Review, (76 FR 3821, January 21, 2011),
updates some of the provisions of EO
12866 in order to promote more
streamlined regulatory actions. This EO
charges, in part, that, while protecting
“public health, welfare, safety, and our
environment’’ that regulations must also
“promote predictability and reduce
uncertainty’ in order to promote
economic growth. Further, regulations
must be written in common language
and be easy to understand. In the spirit
of EO 13563, we propose to enhance
definitions related to the control of
communicable diseases and add more
current medical terminology where
appropriate.

HHS/CDC has determined that this
NPRM is simply an update and
clarification of definitions and terms
used in the current regulation. As such,
the NPRPM complies with the spirit of
EO 13563. Further, HHS/CDC has
determined that this NPRM is not a
significant regulatory action as defined
in EO 12866 because the NPRM is
definitional and does not change the
baseline costs for any of the primary
stakeholders.

B. Regulatory Flexibility Act

We have examined the impacts of the
rule under the Regulatory Flexibility
Act (5 U.S.C. 601-612). Unless we
certify that the rule is not expected to
have a significant economic impact on
a substantial number of small entities,
the Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), requires agencies to analyze
regulatory options that would minimize
any significant economic impact of a
rule on small entities. We certify that
this proposed rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the RFA.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This proposed rule is not a major rule
as defined by Sec. 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the

economy of $100,000,000 or more; a
major increase in cost or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. The Paperwork Reduction Act of
1995

HHS/CDC has already determined
that the Paperwork Reduction Act
applies to the data collection and record
keeping requirements of 42 CFR Part 70
and has obtained approval by the Office
of Management and Budget (OMB) to
collect data and require record keeping
under OMB Control No. 0920-0488,
expiration 03/31/2013. The changes
proposed in this rule do not impact the
data collection or record keeping
requirements and do not require
revision to the approval from OMB.

E. National Environmental Policy Act
(NEPA)

Pursuant to 48 FR 9374 (list of HHS/
CDC program actions that are
categorically excluded from the NEPA
environmental review process), HHS/
CDC has determined that this action
does not qualify for a categorical
exclusion. In the absence of an
applicable categorical exclusion, the
Director, CDC, has determined that
provisions proposing to amending 42
CFR Part 70 will not have a significant
impact on the human environment.
Therefore, neither an environmental
assessment nor an environmental
impact statement is required.

F. Civil Justice Reform (Executive Order
12988)

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under this rule: (1) All
state and local laws and regulations that
are inconsistent with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings will not be
required before parties may file suit in
court challenging this rule.

G. Executive Order 13132 (Federalism)

HHS/CDC has reviewed this proposed
rule in accordance with Executive Order
13132 regarding Federalism, and has
determined that it does not have
“federalism implications.” The
proposed rule does not “have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government.”

H. Plain Language Act of 2010

Under Public Law 111-274 (October
13, 2010), executive Departments and
Agencies are required to use plain
language in documents that explain to
the public how to comply with a
requirement the Federal Government
administers or enforces. HHS/CDC has
attempted to use plain language in
promulgating this rule consistent with
the Federal Plain Writing Act and
requests public comment on this effort.

List of Subjects in 42 CFR Part 70

Communicable diseases, CDC,
Isolation, Public health, Quarantine,
Quarantinable Communicable Disease.

Proposed Text

For the reasons discussed in the
preamble, the Centers for Disease
Control and Prevention proposes to
amend 42 CFR part 70 as follows:

PART 70—INTERSTATE QUARANTINE

1. The authority citation for part 70
continues to read as follows:

Authority: Secs. 215 and 311 of the Public
Health Service (PHS) Act, as amended (42
U.S.C. 216, 243); section 361-369, PHS Act,
as amended (42 U.S.C. 264-272); 31 U.S.C.
9701.

2. Amend § 70.1 as follows:

a. Remove paragraph designations (a),
(b), (c), (d), (e), (), and (g).

b. Add in alphabetical order
definitions of CDC, Conditional release,
Director, Isolation, Master or Operator,
Quarantine, Quarantinable
communicable disease, and U.S.
Territory.

c. Revise the definitions of Possession
and State. The revisions and additions
read as follows:

§70.1 General definitions.
* * * * *

CDC means the Centers for Disease
Control and Prevention, Department of
Health and Human Services.

* * * * *

Conditional release means
“surveillance” as that term is defined in
42 CFR 71.1.

* * * * *

Director means the Director, Centers
for Disease Control and Prevention,
Department of Health and Human
Services, or another authorized
representative as approved by the CDC
Director or the Secretary of HHS.

* * * * *
Isolation means the separation of an

individual or group reasonably believed
to be infected with a quarantinable

communicable disease from those who
are healthy to prevent the spread of the
quarantinable communicable disease.

Master or Operator means the aircrew
or sea crew member with responsibility
respectively for aircraft or vessel
operation and navigation, or a similar
individual with responsibility for a
conveyance.

Possession means U.S. Territory.

Quarantine means the separation of
an individual or group reasonably
believed to have been exposed to a
quarantinable communicable disease,
but who are not yet ill, from others who
have not been so exposed, to prevent the
possible spread of the quarantinable
communicable disease.

Quarantinable communicable disease
means any of the communicable
diseases listed in an Executive Order, as
provided under section 361 of the
Public Health Service Act. Executive
Order 13295, of April 4, 2003, as
amended by Executive Order 13375 of
April 1, 2005, contains the current
revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov and
http://www.archives.gov/
federal register. If this Order is
amended, HHS will enforce that
amended order immediately and update
that Web site.

State means any of the 50 states, plus
the District of Columbia.

U.S. Territory means any territory
(also known as possessions) of the
United States, including American
Samoa, Guam, the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.

* * * * *

3. Revise § 70.6 to read as follows:

§70.6 Apprehension and detention of
persons with specific diseases.
Regulations prescribed in this part
authorize the detention, isolation,
quarantine, or conditional release of
individuals, for the purpose of
preventing the introduction,
transmission, and spread of the
communicable diseases listed in an
Executive Order setting out a list of
quarantinable communicable diseases,
as provided under section 361(b) of the
Public Health Service Act. Executive
Order 13295, of April 4, 2003, as
amended by Executive Order 13375 of
April 1, 2005, contains the current
revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov/
quarantine and http://
www.archives.gov/federal register. If
this Order is amended, HHS will
enforce that amended order
immediately and update its Web site.

Dated: December 13, 2012.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2012-30726 Filed 12-21-12; 4:15 pm]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 71

[Docket No. CDC-2012-0017]

RIN 0920-AA12

Control of Communicable Diseases:
Foreign; Scope and Definitions

AGENCY: Centers for Disease Control and
Prevention (HHS/CDC), Department of
Health and Human Services (HHS).
ACTION: Notice of Proposed Rulemaking
and request for comments.

SUMMARY: Through this Notice of
Proposed Rulemaking (NPRM), the
Centers for Disease Control and
Prevention (CDC), located within the
Department of Health and Human
Services (HHS) is proposing to update
and reorganize the Scope and
Definitions for foreign quarantine
regulations and add a new section to
contain definitions for Importations.
This NPRM proposes to update the
Scope and Definitions to reflect modern
terminology and plain language used
globally by industry and public health
partners. As part of the proposed
updates, we are updating five existing
definitions; adding thirteen new
definitions to help clarify existing
provisions; creating a new scope and
definitions section for Importations
under a new section by reorganizing
existing definitions into this new
section; and updating regulations to
reflect the language used by the most
recent Executive Order regarding
quarantinable communicable diseases.

DATES: Submit written or electronic
comments by January 25, 2013.

ADDRESSES: You may submit comments,
identified by “RIN 0920-AA12”: by any
of the following methods:

e Internet: Access the Federal
e-Rulemaking Portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Division of Global Migration
and Quarantine, Centers for Disease
Control and Prevention, 1600 Clifton
Road NE., MS-03, Atlanta, Georgia
30333, ATTN: Part 71 NPRM.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
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relevant comments will be posted
without change to http://
regulations.gov, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the “Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, please go to
http://www.regulations.gov. Comments
will also be available for public
inspection Monday through Friday,
except for legal holidays, from 9 a.m.
until 5 p.m., Eastern Standard Time, at
1600 Clifton Road NE., Atlanta, Georgia
30333. Please call ahead to 1-866—694—
4867 and ask for a representative in the
Division of Global Migration and
Quarantine (DGMQ) to schedule your
visit. To download an electronic version
of the rule, access http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this notice of
proposed rulemaking: Ashley A.
Marrone, JD, Centers for Disease Control
and Prevention, 1600 Clifton Road NE.,
Mailstop E-03, Atlanta, Georgia 30333;
telephone 404-498-1600.

SUPPLEMENTARY INFORMATION: HHS/CDC
is simultaneously publishing a
companion direct final rule (DFR) in the
Federal Register that proposes identical
updates because we believe that these
requirements are non-controversial and
unlikely to generate significant adverse
comment. If HHS/CDC does not receive
any significant adverse comments on
the DFR within the specified comment
period, we will publish a document in
the Federal Register withdrawing this
NPRM and confirming the effective date
of the DFR within 30 days after the
public comment period on the DFR
ends. If HHS/CDC receives any timely
significant adverse comment, we will
withdraw the DFR in part or in whole
by publication of a document in the
Federal Register within 30 days after
the comment period ends. If the DFR is
withdrawn, we will carefully consider
all public comments before proceeding
with any subsequent final rule based on
the NPRM. A significant adverse
comment is one that explains: (1) why
the DFR is inappropriate, including
challenges to the rule’s underlying
premise or approach; or (2) why the
DFR will be ineffective or unacceptable
without a change.

This preamble is organized as follows:

1. Public Participation
II. Authority for These Regulations

III. Proposed Updates to 42 CFR 71.1,
71.32(a) and 71.50
IV. Proposed Scope and Definitions for
Section 71.1
A. Definitions Updated Under Section 71.1
B. Definitions Added to Section 71.1
V. Proposed Update of Section 71.32(a)
VI. Proposed Scope and Definitions for
Section 71.50
A. Definitions Added to Section 71.50
VII. Alternatives Considered
VIII. Required Regulatory Analysis
A. Required Regulatory Analyses Under
Executive Orders 12866 and 13563
B. Regulatory Flexibility Act
C. Small Business Regulatory Enforcement
Fairness Act of 1996
D. The Paperwork Reduction Act of 1995
E. National Environmental Policy Act
(NEPA)
F. Civil Justice Reform (Executive Order
12988)
G. Executive Order 13132 (Federalism)
H. Plain Language Act of 2010

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written views, opinions,
recommendations, and data. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not include any
information in your comment or
supporting materials that you do not
wish to be disclosed publicly.
Comments are invited on any topic
related to this NPRM.

II. Authority for These Regulations

The primary authority supporting this
rulemaking is section 361 of the Public
Health Service Act (42 U.S.C. § 264).
Section 361 authorizes the Secretary of
HHS to make and enforce regulations as
in the Secretary’s judgment are
necessary to prevent the introduction,
transmission, or spread of
communicable diseases from foreign
countries into the states or possessions
of the United States and from one state
or possession into any other state or
possession. Regulations that implement
federal quarantine authority are
currently promulgated in 42 CFR Parts
70 and 71. Part 71 contains regulations
to prevent the introduction,
transmission, and spread of
communicable diseases into the states
and possessions of the United States,
while Part 70 contains regulations to
prevent the introduction, transmission,
or spread of communicable diseases
from one state into another. CDC is
proposing to update the term
‘““possession” to ‘‘territory.” The U.S.
Department of the Interior’s Office of
Insular Affairs, the lead federal agency
on issues involving the territories, no
longer uses the term “possession” to

refer to the insular areas. Therefore,
CDC is adopting the predominant term
“territory”’ consistent with how other
federal agencies use this term. The
Secretary has delegated to the Director
of the Centers for Disease Control and
Prevention the authority for
implementing these regulations.

Authority for carrying out most of
these functions has been delegated to
HHS/CDC'’s Division of Global
Migration and Quarantine (DGMQ). The
Secretary’s authority to apprehend,
examine, detain, and conditionally
release individuals is limited to those
quarantinable communicable diseases
published in an Executive Order of the
President. This list currently includes
cholera, diphtheria, infectious
tuberculosis (TB), plague, smallpox,
yellow fever, and viral hemorrhagic
fevers, such as Marburg, Ebola, and
Crimean-Congo hemorrhagic fever
(CCHF), Severe Acute Respiratory
Syndrome (SARS), and influenza caused
by novel or re-emergent influenza
viruses that are causing or have the
potential to cause a pandemic (see
Executive Order 13295, as amended by
Executive Order 13375 on April 1,
2005).

IIL. Updates to 42 CFR 71.1, 71.32(a)
and 71.50

Through this Notice of Proposed
Rulemaking (NPRM), HHS/CDC
proposes to update the Scope and
Definitions for 42 CFR Part 71 under
section 71.1 and adding a new section
71.50, to reflect modern terminology
and plain language commonly used by
global private sector industry and public
health partners. Specifically, we are
updating five existing definitions,
adding thirteen new definitions to help
clarify existing provisions, and creating
a new scope and definitions section
within Part 71, under subpart F for
Importations, by reorganizing certain
existing definitions. In updating the
definitions in Part 71, it became evident
to us that certain definitions pertain
more directly to Importations under
subpart F than to Part 71 in general;
therefore, we have decided to reorganize
the existing definitions by creating a
new section 71.50 for this subpart to
contain these definitions to better clarify
the terms for importers. We are also
adding new definitions for section 71.50
to clarify the intent of certain provisions
under subpart F.

Finally, as part of the proposed
changes to definitions, we are also
updating section 71.32(a) incorporate
the most recent listing of quarantinable
communicable diseases under Executive
Order 13295, of April 4, 2003, as
amended by Executive Order 13375 of
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April 1, 2005. These proposed changes
are not substantive and will not affect
current practices.

IV. Proposed Scope and Definitions for
Section 71.1

Proposed section 71.1(a) has been
updated to include the current interstate
quarantine regulations administered by
HHS/CDC found at ““42 CFR part 70” to
the existing cross-reference citing 21
CFR parts 1240 and 1250.”

On August 16, 2000, the Secretary
transferred certain authority for
interstate control of communicable
disease, including the authority to
apprehend, examine, detain, and

conditionally release individuals
moving from one state into another from
HHS/Food and Drug Administration
(FDA) to HHS/CDC, which became 42
CFR Part 70. As part of this transfer,
FDA retained regulatory authority over
animals and other products that may
transmit or spread communicable
disease. These other regulations may be
found at 21 CFR parts 1240 and 1250.
This rule has no effect upon FDA’s
regulatory authority. Accordingly, the
proposed scope reads: “The provisions
of this part contain the regulations to
prevent the introduction, transmission,
and spread of communicable disease
from foreign countries into the States or

territories (also known as possessions)
of the United States. Regulations
pertaining to preventing the interstate
spread of communicable diseases are
contained in 21 CFR parts 1240 and
1250 and 42 CFR part 70.”

Current section 71.1 (b) Definitions
contains definitions of terms used in the
current CFR. The NPRM proposes new
or updated definitions for clarification
and to be consistent with current
industry and public health principles
and practice.

Table 1 lists the definitions found in
the current 42 CFR part 71, subpart A,
and compares them with the updated
definitions in this NPRM.

TABLE 1—SUBPART A—FOREIGN QUARANTINE
DEFINITIONS AND CORRESPONDING CHANGES IN DEFINITIONS IN THE NPRM

Existing definitions in Part 42 CFR 71.1

Corresponding, new or updated definition in NPRM

Carrier

Communicable disease .........ccccceecveeeviieeercieeenns

Contamination
Controlled Free Pratique ..
Deratting Certificate
Deratting Exemption Certificate .
Detention
Director .........
Disinfection ......
Disinfestation ...
Disinsection
Educational Purpose .
Exhibition Purpose ....

I PEISON .o
International Health Regulations ........................

International voyage
Isolation
Military Services

Scientific Purpose
Surveillance
U.S. port .......

United States .....ccccoeveeviieeeceeeeee s
VECION .

Updated.
Updated.

No Change
Quarantine.

Updated.

Updated.
Updated.

No Change.
Commander.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
No Change.
Moved to new 71.50.
Moved to new 71.50.
No Change.

No Change.

No Change.
U.S. Territory.

Quarantinable Communicable disease.
Possession.
Moved to new 71.50.

A. Definitions Updated Under Section
71.1

International Health Regulations or
IHR. This NPRM defines International
Health Regulations or IHR as the
International Health Regulations of the
World Health Organization (WHO),
adopted by the 58th World Health
Assembly in 2005, as may be further
amended, and subject to the United
States’ reservation and understandings.
The NPRM proposes to update the
current CFR’s definition to reflect that
the 1969 IHR, as amended in 1973 and
1981 by the World Health Assembly,
has been superseded by the 2005 IHR
currently in place. This definition also

reflects that the United States accepted
the ITHR with the reservation that it will
implement them in line with U.S.
principles of federalism. In addition, the
United States submitted three
understandings, setting forth its views
that: (1) incidents that involve the
natural, accidental or deliberate release
of chemical, biological or radiological
materials are notifiable under the IHR;
(2) countries that accept the IHR are
obligated to report potential public
health emergencies that occur outside
their borders to the extent possible; and
(3) the IHR do not create any separate
private right to legal action against the
federal government.

Isolation. The NPRM proposes to
update the term “isolation”” to mean the
separation of an individual or group of
individuals who are reasonably believed
to be infected with a quarantinable
communicable disease from others who
are healthy in such a manner as to
prevent the spread of the quarantinable
communicable disease. The current
definition of “isolation,” when applied
to an individual or group of individuals
is stated as ‘“‘the separation of that
person or group of persons from other
persons, except the health staff on duty,
in such a manner necessary as to
prevent the spread of infection.” Not
only does the updated definition help to
clarify the distinction between
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quarantine and isolation, but it removes
the current reference to “health staff on
duty” to which the separation does not
apply. HHS/CDC believes that the
reference to “health staff on duty” is
unnecessary and outmoded because, in
practice, a patient may have his or her
needs attended to by a variety of
individuals. The new definition focuses
on the measures used to prevent the
spread of infection and not on the types
of individuals who may attend to the
patient. This is not a substantive change
from current practice.

Surveillance. Under this NPRM, HHS/
CDC is proposing to define
“surveillance” as the temporary
supervision by a public health official
(or designee) of an individual or group,
who may have been exposed to a
quarantinable communicable disease, to
determine the risk of disease spread. We
are proposing to update the term
“surveillance” to more accurately reflect
current practice and to clarify that, just
as with quarantine and isolation, this
public health measure is applicable to
individuals and groups of individuals.

United States. We are proposing to
update the definition of “United States”
to mean the 50 States, the District of
Columbia, and the territories (also
known as possessions) of the United
States, including American Samoa,
Guam, the Northern Mariana Islands,
the Commonwealth of Puerto Rico, and
the U.S. Virgin Islands. We are
proposing this action to better clarify
the authority of provisions within Part
71. The current definition includes the
Trust Territory of the Pacific Islands,
which have not been administered by
the United States since 1986.

Vector. We propose to update the
term ‘‘vector” to be defined as any
animals (vertebrate or invertebrate)
including arthropods or any
noninfectious self-replicating system
(e.g., plasmids or other molecular
vector) or animal products that are
known to transfer, or are capable of
transferring, an infectious biological
agent to a human. To provide further
clarity, we have defined the term
“animal products” in subpart F. This
revision more adequately reflects
modern science and current practice
which are focused on protecting public
health.

B. Definitions Added to Section 71.1

Commander. Consistent with current
industry practice, this NPRM proposes
to define “commander” as the aircrew
member with responsibility for the
aircraft’s operations and navigation.

Quarantine. HHS/CDC is proposing to
separately define “quarantine” as the
separation of an individual or group of

individuals who are reasonably believed
to have been exposed to a quarantinable
communicable disease, who are not ill,
from others who have not been so
exposed, in such a manner as to prevent
the possible spread of the quarantinable
communicable disease. HHS/CDC is
separately defining quarantine,
isolation, and surveillance, and is using
these terms in a manner that is
consistent with public health practice.
In current practice, quarantine,
isolation, and surveillance may apply
either to individuals or groups of
individuals. Indeed, the current
definition of Isolation in 42 CFR 71.1
applies to ““a person or group of
persons.” HHS/CDC is clarifying that
quarantine and surveillance are public
health practices that may also be
applied to groups of individuals. This is
not a substantive change, but rather
consistent with CDC’s current practice.
Quarantinable communicable
disease. Under the proposed definition,
‘““quarantinable communicable disease”
means any of the communicable
diseases listed in an Executive Order, as
provided under section 361 of the
Public Health Service Act (42 U.S.C.
264). Executive Order 13295, of April 4,
2003, as amended by Executive Order
13375 of April 1, 2005, contains the
current revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov/
quarantine and http://
www.archives.gov/federal register. If
this Order is amended, HHS/CDC will
enforce that amended order
immediately and update its appropriate
Web site. A proposed definition for
“quarantinable communicable disease”
is being added to Part 71 through this
NPRM to incorporate the most recent
applicable Executive Order. The
addition of this proposed definition will
also be reflected in section 71.32(a),
Persons, carriers and things.
Possession. To best add clarity to Part
71 and to align this Part with 42 CFR
Part 70, we propose to update the term
“possession” to mean “U.S. territory”
and define U.S. territory to include
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.
Currently, only Puerto Rico and the
Virgin Islands are explicitly listed in the
definition. Thus, CDC is updating this
provision to explicitly list the other U.S.
jurisdictions to which this part applies.
U.S. territory. Consistent with current
practice, this NPRM includes a
proposed definition of “U.S. territory”,
to mean any territory (also known as
possessions) of the United States
including American Samoa, Guam, the

Commonwealth of the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands. The
Department of the Interior’s Office of
Insular Affairs, the federal government’s
lead agency for U.S. territories, no
longer uses the term ‘“possession” to
refer to these jurisdictions.
Consequently, HHS/CDC is proposing to
add a new definition for U.S. territory
consistent with current federal usage.

V. Proposed Update of Section 71.32(a)

In 2003, in response to the emergence
of Severe Acute Respiratory Syndrome
(SARS), the HHS amended 42 CFR 70.6
and 71.32 to incorporate by reference
the Executive Order listing the
quarantinable communicable diseases
subject to detention, isolation,
quarantine, or conditional release,
thereby eliminating the administrative
delay involved in separately publishing
the list of diseases through rulemaking.

Section 71.32(a), Persons, carriers,
and things, contains the general
authority for the Director to take
measures to protect public health
against “‘any of the communicable
diseases listed in an Executive Order, as
provided under section 361(b) of the
Public Health Service Act.” The current
§ 71.32(a) lists Executive Order (E.O)
13295, of April 4, 2003. The subpart
states that “If this Order is amended,
HHS will enforce that amended order.”

On April 1, 2005, the existing
Executive Order was amended by
Executive Order 13375. Therefore, as
part of the non-controversial proposed
changes to in this NPRM, we are also
updating section 71.32(a) to reflect the
most recent Executive Order that lists
the “Quarantinable Communicable
Diseases,” which we have also defined.
These proposed changes are not
substantive and will not affect current
practices.

VI. Proposed Scope and Definitions for
Section 71.50

This NPRM proposes to move certain
definitions from section 71.1 to new
section 71.50, because these definitions
only apply to the regulations found in
subpart F, Importations. Subpart F,
Importations, contains the restrictions
on importations of nonhuman primates;
certain kinds of animals; etiological
agents, hosts, and vectors; and dead
bodies. The proposed addition of
§ 71.50 Scope and Definitions is not a
substantive change. To clarify the
regulations for the reader, the terms
used only in subpart A through subpart
G are found in § 71.1, while the terms
used only in subpart F, have been
moved to new § 71.50. We also propose
separate definitions for quarantine and
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isolation to reflect current practices as
they apply to individuals (71.1) and
animals (71.50).

Proposed section 71.50(a) Scope
under subpart F—Importations, clarifies
that HHS/CDC also has the statutory
authority to prevent the introduction,
transmission, and spread of

communicable human diseases resulting
from importations of various animal
hosts, product, vectors, or other
etiological agents that pose a threat to
human health.

Proposed section 71.50 (b) Definitions
contains updated definitions used in the
current CFR. The NPRM promulgates

TABLE 2—SUBPART F—IMPORTATIONS

new and updated definitions to be
consistent with current medical and
public health principles and practice.

Table 2 lists the definitions found in
the current 42 CFR part 71, subpart A,
and the corresponding new or updated
proposed definitions in this NPRM.

Definitions and Corresponding Changes in Definitions in the NPRM

Existing definitions in 42 CFR Part 71.1

Corresponding, new and modified defini-
tion in proposed 42 CFR 71.50

Educational purpose

Scientific purpose

EXNIDItION PUMPOSE ...ttt s s b e e b e san e et e e s en e re e e

Animal product or Product.

No Change.

No Change.

In transit.

Isolation, when applied to animals.
Licensed Veterinarian.

Person.

Quarantine, when applied to animals.
Rendered Noninfectious.

No Change.

You or Your.

A. Definitions Added to Section 71.50

Animal product or Product. We have
defined the term “animal product” or
“product” to describe those items that
are known to transfer, or are capable of
transferring, an infectious biological
agent to a human and that are
prohibited from entering the United
States unless accompanied by a permit
or rendered noninfectious. For the
purposes of this NPRM, “‘animal
product” or “product”” means the hide,
hair, skull, teeth, bones, claws, blood,
tissue, or other biological samples from
an animal, including trophies, mounts,
rugs, or other display items. We have
proposed this definition, which is used
in subpart F, to best describe the current
prohibition on animal products that are
known to transfer, or are capable of
transferring, an infectious biological
agent to a human and that as a condition
of entry into the United States must be
accompanied by a permit or rendered
noninfectious.

In transit. In this NPRM, we are
proposing to define “in transit” as
animals that are located within the
United States, including animals whose
presence is anticipated, scheduled, or
otherwise, as part of the movement of
those animals between a foreign country
of departure and foreign country of final
destination without clearing customs
and officially entering the United States.
As part of modern global trade and
travel practices, animals commonly pass
through the United States without being
formally admitted into this country.
These animals pose a potential risk to
U.S. public health where the improper

handling of these shipments during
exchange of cargo could introduce
zoonotic diseases into the United States.
We note that the term “in-transit” is
currently only found in section 71.51
relating to the importation of dogs and
cats and we believe it is useful to add
clarity to this section by defining to
what is meant by this term.

Isolation, when applied to animals.
We have proposed a definition of
“isolation”” under this subpart to mean
the separation of an ill animal or ill
group of animals from individuals, other
animals, or vectors of disease in such a
manner as to prevent the spread of
infection. We have proposed a separate
definition under this subpart to
distinguish the concept of isolation for
individuals from isolation of animals,

Licensed Veterinarian. We have
proposed defining “licensed
veterinarian” to mean an individual
who has obtained both an advanced
degree and a valid license to practice
animal medicine. This new definition
best describes the intent of provisions of
this subpart.

Person. We have proposed to define
‘“person” to mean any individual or
partnership, firm, company,
corporation, association, organization,
or similar legal entity, including those
that are not-for-profit. With the
exception of 42 CFR section 71.55,
which refers to the imported remains of
a natural person, this definition is
intended to clarify the relevant import
prohibitions applicable to individuals
and organizations under this subpart.

Quarantine, when applied to animals.
We have proposed defining

““quarantine” as it applies to animals as
the practice of separating live animals
that are reasonably believed to have
been exposed to a communicable
disease, but are not yet ill, in a setting
where the animal can be observed for
evidence of disease, and where
measures are in place to prevent
transmission of infection to humans or
animals. This new definition best
clarifies the current public health
measure of quarantining animals, and it
distinguishes it from public health
practice of isolation when applied to
animals.

Render Noninfectious. In this NPRM,
we have proposed ‘“‘render
noninfectious” to mean treating an
animal product (e.g., by boiling,
irradiating, soaking, formalin fixation,
or salting) in such a manner renders the
product incapable of transferring an
infectious biological agent to a human.
Acceptable methods of rendering a
product noninfectious typically include
the following:

(1) Boiling in water to ensure that any
matter other than bone, horns, hooves,
claws, antlers, or teeth is removed,

(2) Irradiating with gamma irradiation
at a dose of at least 20 kilogray at room
temperature (20 °C or higher),

(3) Soaking, with agitation, in a 4
percent (weight/volume) solution of
washing soda (sodium carbonate,
Na,COs) maintained at pH 11.5 or above
for at least 48 hours,

(4) Soaking, with agitation, in a formic
acid solution (100 kg salt [sodium
chloride, NaCl] and 12 kg formic acid
per 1,000 liters water) maintained at
below pH 3.0 for at least 48 hours;
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wetting and dressing agents may be
added.

(5) In the case of raw hides, salting for
at least 28 days with sea salt containing
2 percent washing soda (sodium
carbonate, Na,CO3).

(6) Formalin fixation.

(7) Another method approved by
HHS/CDC.

Through this definition within the
NPRM, HHS/CDC is proposing to better
clarify and explain existing practices
that limit limiting the importation of
animal products that are known to
transfer, or are capable of transferring,
an infectious biological agent to a
human. Such products must be
accompanied by an HHS/CDC import
permit or rendered noninfectious as a
condition of entry into the United
States. Items that have been rendered
noninfectious, as described in this
subpart, may be imported without an
HHS/CDC permit.

You or your. To best identify and
assign responsibilities under this
subpart, we have defined the terms
“you” or ‘“‘your”’ to mean an importer,
owner, or an applicant.

VII. Alternatives Considered

Under Executive Order 13563
agencies are asked to consider all
feasible alternatives to current practice
and the rule as proposed. HHS/CDC
notes that the main impact of the
proposed rule is to clarify the current
practices and intent of HHS/CDC
updating and defining terms used in the
existing 42 CFR Part 71. As explained in
Section III. ““Rationale for Updates to 42
CFR 71.1, 71.32(a) and 71.50,” through
this NPRM, HHS/CDC proposes to
update the Scope and Definitions for 42
CFR Part 71 under sections 71.1 and add
new section 71.50, to reflect modern
terminology and plain language
commonly used by global private sector
industry and public health partners. By
clarifying and explaining the provisions
within part 71, HHS/CDC hopes to assist
the regulated community in complying
with the provisions to best protect
public health. HHS/CDC believes that
this rulemaking complies with the spirit
of the Executive Order; updating
definition and clarifying language
provides good alternatives to the current
regulation.

VIII. Required Regulatory Analyses

A. Required Regulatory Analyses Under
Executive Orders 12866 and 13563

Under Executive Order 12866 (EO
12866), Regulatory Planning and Review
(58 FR 51735, October 4, 1993) HHS/
CDC is required to determine whether
this regulatory action would be

“significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Orders. This order defines
“significant regulatory action” as any
regulatory action that is likely to result
in a rule that may:

Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities;

e Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

e Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients; or,

e Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in EO 12866.

Executive Order 13563 (EO 13563),
Improving Regulation and Regulatory
Review, (76 FR 3821, January 21, 2011),
updates some of the provisions of EO
12866 in order to promote more
streamlined regulatory actions. This EO
charges, in part, that, while protecting
“public health, welfare, safety, and our
environment” that regulations must also
“promote predictability and reduce
uncertainty”” in order to promote
economic growth. Further, regulations
must be written in common language
and be easy to understand. In the spirit
of EO 13563, this NPRM enhances
definitions related to control of
communicable diseases and adds more
recent medical information where
appropriate. HHS/CDC has determined
that this NPRM is an update of
definitions and compliant with the
spirit of EO 13563. Further, HHS/CDC
has determined that this NPRM is not a
significant regulatory action as defined
in EO 12866 because the NPRM is
definitional and does not change the
baseline costs for any of the primary
stakeholders.

B. Regulatory Flexibility Act

We have examined the impacts of the
proposed rule under the Regulatory
Flexibility Act (5 U.S.C. 601-612).
Unless we certify that the proposed rule
is not expected to have a significant
economic impact on a substantial
number of small entities, the Regulatory
Flexibility Act (RFA), as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA),
requires agencies to analyze regulatory
options that would minimize any
significant economic impact of a rule on
small entities. We certify that this

proposed rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the RFA.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This regulatory action is not a major
rule as defined by Sec. 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This proposed rule
will not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in cost or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. The Paperwork Reduction Act of
1995

HHS/CDC has determined that the
Paperwork Reduction Act does apply to
the date collection and record keeping
requirements of 42 CFR Part 71 and has
obtained approval by the Office of
Management and Budget (OMB) under
OMB Control No. 0920-0134, expiration
07/31/2015. The updates proposed in
this rule do not impact the data
collection and record keeping
requirements already approved by OMB.

E. National Environmental Policy Act
(NEPA)

Pursuant to 48 FR 9374 (list of HHS/
CDC program actions that are
categorically excluded from the NEPA
environmental review process), HHS/
CDC has determined that this action
does not qualify for a categorical
exclusion. In the absence of an
applicable categorical exclusion, the
Director, HHS/CDC, has determined that
provisions amending 42 CFR Part 71
will not have a significant impact on the
human environment. Therefore, neither
an environmental assessment nor an
environmental impact statement is
required.

F. Civil Justice Reform (Executive Order
12988)

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under this rule: (1) All State
and local laws and regulations that are
inconsistent with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings will not be
required before parties may file suit in
court challenging this rule.
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G. Executive Order 13132 (Federalism)

HHS/CDC has reviewed this proposed
rule in accordance with Executive Order
13132 regarding Federalism, and has
determined that it does not have
“federalism implications.” The rule
does not “have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

H. Plain Language Act of 2010

Under Public Law 111-274 (October
13, 2010), executive Departments and
Agencies are required to use plain
language in documents that explain to
the public how to comply with a
requirement the Federal Government
administers or enforces. HHS/CDC has
attempted to use plain language in
promulgating this rule consistent with
the Federal Plain Writing Act and
requests public comment on this effort.

List of Subjects in 42 CFR Part 71

Communicable diseases, Isolation, In
Transit, Public health, Quarantine,
Quarantinable Communicable Disease,
Render Noninfectious.

Proposed Text

For the reasons discussed in the
preamble, the Centers for Disease
Control and Prevention proposes to
amend 42 CFR Part 71 as follows:

PART 71—FOREIGN QUARANTINE

1. The authority citation for part 71
continues to read as follows:

Authority: Secs. 215 and 311 of Public
Health Service (PHS) Act as amended (42
U.S.C. 216, 243); secs. 361-369, PHS Act, as
amended (42 U.S.C. 264-272).

2. Amend § 71.1 as follows:

a. Revise paragraph (a).

b. In paragraph (b), add in
alphabetical order definitions of
Commander, Quarantine, Quarantinable
communicable disease, and U.S.
territory.

c. In paragraph (b), revise definitions
of International Health Regulations,
Isolation, Surveillance, United States,
and Vector. The revisions and additions
read as follows:

§71.1 Scope and definitions.

* * * * *

(a) The provisions of this part contain
the regulations to prevent the
introduction, transmission, and spread
of communicable disease from foreign
countries into the States or territories
(also known as possessions) of the
United States. Regulations pertaining to
preventing the interstate spread of

communicable diseases are contained in
21 CFR parts 1240 and 1250 and 42 CFR
pa(rg)70.

* % %
* * * * *

Commander means the aircrew
member with responsibility for the
aircraft’s operations and navigation.

* * * * *

International Health Regulations or
IHR means the International Health
Regulations of the World Health
Organization, adopted by the Fifty-
Eighth World Health Assembly in 2005,
as may be further amended, and subject
to the United States’ reservation and
understandings.

* * * * *

Isolation means the separation of an
individual or group who is reasonably
believed to be infected with a
quarantinable communicable disease
from those who are healthy to prevent
the spread of the quarantinable
communicable disease.

* * * * *

Possession means U.S. territory.

Quarantine means the separation of
an individual or group reasonably
believed to have been exposed to a
quarantinable communicable disease,
but who is not yet ill, from others who
have not been so exposed, to prevent the
possible spread of the quarantinable
communicable disease.

Quarantinable communicable disease
means any of the communicable
diseases listed in an Executive Order, as
provided under § 361 of the Public
Health Service Act (42 U.S.C. § 264).
Executive Order 13295, of April 4, 2003,
as amended by Executive Order 13375
of April 1, 2005, contains the current
revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov and
http://www.archives.gov/
federal register. If this Order is
amended, HHS will enforce that
amended order immediately and update
that Web site.

Surveillance means the temporary
supervision by a public health official
(or designee) of an individual or group,
who may have been exposed to a
quarantinable communicable disease, to
determine the risk of disease spread.

* * * * *

U.S.territory means any territory (also
known as possessions) of the United
States, including American Samoa,
Guam, the Northern Mariana Islands,
the Commonwealth of Puerto Rico, and
the U.S. Virgin Islands.

United States means the 50 States,
District of Columbia, and the territories
(also known as possessions) of the
United States, including American

Samoa, Guam, the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands.

Vector means any animals (vertebrate
or invertebrate) including arthropods or
any noninfectious self-replicating
system (e.g., plasmids or other
molecular vector) or animal products
that are known to transfer, or are
capable of transferring, an infectious
biological agent to a human.

3. Revise § 71.32(a) to read as follows:

§71.32 Persons, carriers, and things.

(a) Whenever the Director has reason
to believe that any arriving person is
infected with or has been exposed to
any of the communicable diseases listed
in an Executive Order, as provided
under section 361(b) of the Public
Health Service Act, he/she may isolate,
quarantine, or place the person under
surveillance and may order disinfection
or disinfestation, fumigation, as he/she
considers necessary to prevent the
introduction, transmission or spread of
the listed communicable diseases.
Executive Order 13295, of April 4, 2003,
as provided under section 361 of the
Public Health Service Act (42 U.S.C.
264), and as amended by Executive
Order 13375 of April 1, 2005, contains
the current revised list of quarantinable
communicable diseases, and may be
obtained at http://www.cdc.gov and
http://www.archives.gov/
federal register. If this Order is
amended, HHS will enforce that
amended order immediately and update
this reference.

* * * * *

4. Add §71.50 to subpart F to read as
follows:

§71.50 Scope and definitions.

(a) The purpose of this subpart is to
prevent the introduction, transmission,
and spread of communicable human
disease resulting from importations of
various animal hosts or vectors or other
etiological agents from foreign countries
into the United States.

(b) In addition to terms in § 71.1, the
terms below, as used in this subpart,
shall have the following meanings:

Animal product or product means the
hide, hair, skull, teeth, bones, claws,
blood, tissue, or other biological
samples from an animal, including
trophies, mounts, rugs, or other display
items.

Educational purpose means use in the
teaching of a defined educational
program at the university level or
equivalent.

Exhibition purpose means use as part
of a display in a facility comparable to
a zoological park or in a trained animal
act. The animal display must be open to
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the general public at routinely
scheduled hours on 5 or more days of
each week. The trained animal act must
be routinely schedule for multiple
performances each week and open to
the general public except for reasonable
vacation and retraining periods.

In transit means animals that are
located within the United States,
whether their presence is anticipated,
scheduled, or not, as part of the
movement of those animals between a
foreign country of departure and foreign
country of final destination without
clearing customs and officially entering
the United States.

Isolation when applied to animals
means the separation of an ill animal or
ill group of animals from individuals, or
other animals, or vectors of disease in
such a manner as to prevent the spread
of infection.

Licensed veterinarian means an
individual who has obtained both an
advanced degree and valid license to
practice animal medicine.

Person means any individual or
partnership, firm, company,
corporation, association, organization,
or similar legal entity, including those
that are not-for-profit.

Quarantine when applied to animals
means the practice of separating live
animals that are reasonably believed to
have been exposed to a communicable
disease, but are not yet ill, in a setting
where the animal can be observed for
evidence of disease, and where
measures are in place to prevent
transmission of infection to humans or
animals.

Render noninfectious means treating
an animal product (e.g., by boiling,
irradiating, soaking, formalin fixation,
or salting) in such a manner that renders
the product incapable of transferring an
infectious biological agent to a human.

Scientific purpose means use for
scientific research following a defined
protocol and other standards for
research projects as normally conducted
at the university level. The term also
includes the use for safety testing,
potency testing, and other activities
related to the production of medical
products.

You or your means an importer,
owner, or an applicant.

Dated: December 13, 2012.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2012-30725 Filed 12-21-12; 4:15 pm]
BILLING CODE 4150-28-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 12-352; RM-11686; DA 12—
2002].

Radio Broadcasting Services; Dove
Creek, CO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document sets forth a
proposal to amend the FM Table of
Allotments, Section 73.202(b) of the
Commission’s rules. The Commission
requests comment on a petition filed by
Cochise Media Licenses, LLC, proposing
to amend the Table of Allotments by
allotting FM Channel 229C3 as a first
local service at Dove Creek, Colorado.
Channel 229C3 can be allotted at Dove
Creek, Colorado, in compliance with the
Commission’s minimum distance
separation requirements, at the
proposed reference coordinates: 37—48—
05 North Latitude and 108-59-33 West
Longitude. See SUPPLEMENTARY
INFORMATION infra.

DATES: The deadline for filing comments
is February 4, 2013. Reply comments
must be filed on or before February 21,
2013.

ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve counsel
for petitioner as follows: Susan A.
Marshall, Esq., Anne Goodwin Crump,
Esq., Fletcher, Heald & Hildreth, PLC,
1300 North 17th Street, 11th Floor,
Arlington, Virginia 22209.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Media Bureau (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
12-352, adopted December 10, 2012,
and released December 11, 2012. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Room CY—-A257), 445 12th Street SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
445 12th Street SW., Room CY-B402,
Washington, DC 20554, (800) 378—3160,
or via the company’s Web site,
www.bcpiweb.com. This document does
not contain proposed information
collection requirements subject to the

Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506 (c)(4).

The Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336
and 339

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended

by adding Dove Creek, Channel 229C3.
[FR Doc. 2012-30971 Filed 12-21-12; 4:15 pm]

BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—2011-0020;
92220-1113-0000—-C6]

RIN 1018—-AX60

Endangered and Threatened Wildlife
and Plants; Reclassification of the
Continental U.S. Breeding Population
of the Wood Stork From Endangered to
Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule and notice of
petition finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service or USFWS),
propose to reclassify the continental
United States (U.S.) breeding population
of wood stork from endangered to
threatened under the Endangered
Species Act of 1973, as amended (Act).
We find that the best available scientific
and commercial data indicate that the
endangered designation no longer
correctly reflects the current status of
the continental U.S. breeding
population of the wood stork due to a
substantial improvement in the species’
overall status. This proposed rule also
constitutes our 12-month finding on the
petition to reclassify the species.

DATES: We will accept comments on this
proposed rule received or postmarked
on or before February 25, 2013. We must
receive requests for a public hearing, in
writing at the address shown in the FOR
FURTHER INFORMATION CONTACT section,
by February 11, 2013.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
on Docket No. FWS-R4-ES-2011-0020.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—R4—
ES-2011-0020; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments section below
for more information).

FOR FURTHER INFORMATION CONTACT:
Field Supervisor, North Florida
Ecological Services Field Office, 7915
Baymeadows Way, Suite 200,
Jacksonville, FL 32256; telephone 904—
731-3336; facsimile 904-731-3045. If

you use a telecommunications device
for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800—877—-8339, 24 hours a day,
7 days a week.

SUPPLEMENTARY INFORMATION:

Executive Summary
Why We Need To Publish a Rule

e In September 2007, we completed a
5-year status review, which included a
recommendation to reclassify the
continental U.S. breeding population of
the wood stork from endangered to
threatened.

¢ In May 2009, we received a petition
to reclassify the continental U.S.
breeding population of wood stork; the
petition incorporated the Service’s 5-
year review as its sole supporting
information.

¢ On September 21, 2010, we
published a 90-day finding that the
petition presented substantial
information indicating that reclassifying
the wood stork may be warranted (75 FR
57426).

¢ This proposed rule, in accordance
with section 4(b)(3)(B) of the
Endangered Species Act (Act),
constitutes our 12-month finding on the
petition we received.

Summary of the Major Provisions of
This Proposed Rule

e We propose to reclassify the
continental U.S. breeding population of
wood stork from endangered to
threatened.

o This proposed rule constitutes our
12-month petition finding.

e We determine that the continental
U.S. breeding population of wood stork
meets the criteria of a distinct
population segment (DPS) under our
1996 DPS policy (61 FR 4722).

e We propose to amend the List of
Endangered and Threatened Wildlife
(50 CFR 17.11(h)) to reflect that the U.S.
wood stork DPS is found in the States
of Florida, Georgia, South Carolina,
North Carolina, Alabama, and
Mississippi.

The Basis for Our Action

e The continental U.S. breeding
population of wood stork was listed
under the Act in 1984, prior to
publication of the joint policy of the
National Marine Fisheries Service and
U.S. Fish and Wildlife Service
(Services) regarding the recognition of
distinct vertebrate population segments
(61 FR 4722). We find that the
continental U.S. breeding population of
wood stork meets the discreteness and
significance elements of the Services’
DPS policy and is a valid DPS.

e When the continental U.S. breeding
population of wood stork was listed in
1984, the population was known to
occur only in Florida, Georgia, South
Carolina, and Alabama. Based on new
information about where the population
is found and where nesting is occurring,
the population is now known to occur
in North Carolina and Mississippi in
addition to Florida, Georgia, South
Carolina, and Alabama.

¢ The best available scientific and
commercial data indicate that since the
continental U.S. breeding population of
wood stork was listed as endangered in
1984, the population has been
increasing and its breeding range has
expanded significantly.

¢ Downlisting criteria from the
recovery plan have been met or
exceeded. We have had 3-year
population averages of total nesting
pairs of wood storks higher than 6,000
nesting pairs since 2003. However, the
5-year average number of nesting pairs
is still below the benchmark of 10,000
nesting pairs identified in the recovery
plan for delisting. In addition,
productivity, even though variable, is
sufficient to support a growing
population.

¢ As aresult of continued loss,
fragmentation, and modification of
wetland habitats in parts of the wood
stork’s range, we find that the
continental U.S. wood stork DPS meets
the definition of a threatened species
under section 3 of the Act.

Public Comments

We intend that any final action
resulting from this proposed rule will be
as accurate and as effective as possible.
Therefore, we are requesting comments
from other concerned governmental
agencies, Native American Tribes, the
scientific community, industry, or any
other interested party concerning this
proposed rule. We particularly seek
information and comments concerning:

(1) The historical and current status
and distribution of the wood stork, its
biology and ecology, and ongoing
conservation measures for the species
and its habitat.

(2) Wood stork nesting colony
location data (latitude/longitude in
decimal degrees to confirm or improve
our location accuracy); nest census
counts and survey dates; years when a
colony was active or not; years and
dates when a colony was abandoned
(fully or partially); and annual
productivity rates (per total nest starts
and per successful nests) and average
chicks per nest estimates from
continental U.S. colonies.

(3) Current or planned activities
within the geographic range of the
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continental U.S. breeding population of
the wood stork that may impact or
benefit the species, including any
acquisition of large tracts of wetlands,
wetland restoration projects, planned
developments, roads, or expansion of
agricultural or mining enterprises,
especially those near nesting colonies
and surrounding suitable foraging
habitats.

Prior to issuing a final rule on this
proposed action, we will take into
consideration all comments and
additional information we receive. Such
information may lead to a final rule that
differs from this proposal. All comments
and recommendations, including names
and addresses, will become part of the
administrative record for the final rule.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. If you submit a
comment via http://
www.regulations.gov, your entire
comment, including any personal
identifying information, will be posted
on the Web site. Please note that
comments submitted to this Web site are
not immediately viewable. When you
submit a comment, the system receives
it immediately. However, the comment
will not be publicly viewable until we
post it, which might not occur until
several days after submission. If you
mail or hand deliver hard copy
comments that include personal
identifying information, you may
request at the top of your documents
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
To ensure that the electronic docket for
this rulemaking is complete and all
comments we receive are publicly
available, we will post all hard copy
comments on http://
www.regulations.gov.

Public Hearing

The Act (16 U.S.C. 1531 et seq.)
provides for one or more public
hearings on this proposal, if requested.
We must receive your request for a
public hearing within 45 days after the
date of this Federal Register publication
(see DATES). Such requests must be
made in writing and addressed to the
Field Supervisor (see FOR FURTHER
INFORMATION CONTACT section above).

Background

Much of the basic biological
information presented in this section is
based upon existing literature published
on the continental U.S. breeding
population of the wood stork. This
section summarizes information found
in a large body of published literature

and reports, including the revised
recovery plan for the continental U.S.
breeding population of the wood stork
(USFWS 1997), The Birds of North
America Online species account for
wood stork (Coulter et al. 1999), and the
South Florida Multi-Species Recovery
Plan (USFWS 1999).

Taxonomy and Species Description

The wood stork (Mycteria americana)
is one of 19 species of storks that make
up the family Ciconiidae (Coulter et al.
1999, p. 3). It is one of three species of
storks found in the western hemisphere
(Coulter et al. 1999, p. 3) and the only
stork that breeds north of Mexico
(Ogden 1990, p. B-3). The wood stork
shows no obvious morphological
differentiation across its range, and no
subspecies have been proposed.

The wood stork is a large, long-legged
wading bird, with a head-to-tail length
of 85—115 centimeters (cm) (33—45
inches (in)) and a wingspread of 150—
165 cm (59-65 in- or roughly 5 to 5.5
feet). The plumage is white, except for
iridescent black primary and secondary
wing feathers and a short black tail.
Storks fly with their necks and legs
extended. On adults, the rough, scaly
skin of the head and neck is unfeathered
and blackish in color, the legs are dark,
and the feet are dull pink. The bill color
is also blackish. Immature storks, up to
the age of about 3 years, differ from
adults in that their bills are yellowish or
straw-colored and there are varying
amounts of dusky feathers on the head
and neck. During courtship and early
nesting season, adults have pale salmon
coloring under the wings, fluffy coverts
(feathers under the base of a bird’s tail)
that are longer than the tail, and toes
that brighten to a vivid pink.

Life Span

Wood storks are considered a long-
lived species with delayed breeding,
with first breeding generally occurring
for 3- to 4-year old birds. The greatest
recorded longevities are 17+ years for a
wild adult wood stork caught and fitted
with a satellite tag and leg bands in
1998, and recently documented at the
Harris Neck nesting colony in 2011
(Larry Bryan, SREL, pers. comm., 2011),
and 27.5 years for a captive bird
(Brouwer et al. 1992, p. 132).

Feeding

The specialized feeding behavior of
the wood stork involves tactilocation,
also called grope feeding, where the
stork uses its bill to find small fish.
Wood storks feed primarily on fish
between 2 and 25 cm (1 and 10 in) in
length (Kahl 1964, pp. 107-108; Ogden
et al. 1976, pp. 325-327). Wood storks

also occasionally consume crustaceans,
amphibians, reptiles, mammals, birds,
and arthropods (Coulter et al. 1999, p.
7). Wood storks forage in a variety of
shallow wetlands, wherever prey
concentrations reach high enough
densities, in water that is shallow and
open enough for the birds to be
successful in their hunting efforts
(Ogden et al. 1978, pp. 15-17; Browder
1984, p. 94; Coulter and Bryan 1993, p.
59). Fish populations reach high
numbers during the wet season, but
become concentrated in increasingly
restricted habitats as drying occurs.
Typical foraging sites include
freshwater marshes, swales, ponds,
hardwood and cypress swamps, narrow
tidal creeks or shallow tidal pools, and
artificial wetlands (such as stock ponds;
shallow, seasonally flooded, roadside or
agricultural ditches; and
impoundments) (Coulter and Bryan
1993, p. 59; Coulter et al. 1999, p. 5).
The wetland foraging areas near a
nesting colony play a vital role during
the nesting season (Cox et al. 1994, p.
135). Nesting wood storks generally use
foraging sites that are located within a
30- to 50-kilometer (km) (18- to 31-mile
(mi)) flight range of the colony;
successful colonies are those that have
options to feed during a variety of
rainfall and surface water conditions
(Coulter 1987, p. 22; Bryan and Coulter
1987, p. 157; Coulter et al. 1999, pp. 17—
18; Herring 2007, p. 60; Bryan and
Stephens 2007, p. 6; Meyers 2010, p. 5;
Lauritsen et al. 2010, p. 3; Tomlinson
2009, p. 30). Early in the nesting season,
the short-hydroperiod wetlands supply
most of the forage, whereas later, the
long-hydroperiod wetlands supply the
prey needed to successfully fledge the
offspring (Fleming et al. 1994, p. 754).

Mating and Reproduction

Wood storks are seasonally
monogamous, probably forming a new
pair bond every season. There is
documented first breeding at 3 and 4
years old. Nest initiation varies
geographically. Wood storks lay eggs as
early as October and as late as June in
Florida (Rodgers 1990, pp. 48-51).
Wood storks in north Florida, Georgia,
and South Carolina initiate nesting on a
seasonal basis regardless of
environmental conditions (USFWS
1997, p. 6). They lay eggs from March
to late May, with fledging occurring in
July and August. Historically, nest
initiation in south Florida was in
December and January; however, in
response to the altered habitat
conditions (wetland drainage,
hydroperiod alteration) in south Florida,
wood storks nesting in Everglades
National Park and in the Big Cypress
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region of Florida have delayed initiation
of nesting to February or March in most
years since the 1970s. Colonies that start
after January in south Florida risk
having young in the nests when May—
June rains flood marshes and disperse
fish, which can cause nest
abandonment.

Females generally lay a single clutch
of two to five eggs per breeding season,
but the average is three eggs. Females
sometimes lay a second clutch if nest
failure occurs early in the season
(Coulter et al. 1999, p. 11). Average
clutch size may increase during years of
favorable water levels and food
resources. Incubation requires about 30
days and begins after the female lays the
first one or two eggs. Nestlings require
about 9 weeks for fledging, but the
young return to the nest for an
additional 3 to 4 weeks to be fed. Actual
colony production measurements are
difficult to determine because of the
prolonged fledging period, during
which time the young return daily to the
colony to be fed.

Wood storks experience considerable
variation in production among colonies,
regions, and years in response to local
and regional habitat conditions and food
availability (Kahl 1964, p. 115; Ogden et
al. 1978, pp. 10-14; Clark 1978, p. 183;
Rodgers and Schwikert 1997, pp. 84—
85). Several recent studies documented
production rates to be similar to rates
published between the 1970s and 1990s.
Rodgers et al. (2008, p. 25) reported a
combined production rate for 21 north-
and central-Florida colonies from 2003
to 2005 of 1.19 + 0.09 fledglings per nest
attempt (n = 4,855 nests). Rodgers et al.
(2009, p. 3) also reported the St. Johns
River basin production rate of 1.49
1.21 fledglings per nest attempt (n =
3,058 nests) and for successful nests an
average fledgling rate of 2.26 £ 0.73
fledglings per nest attempt (n = 2,105
nests) from 2004 to 2008. Bryan and
Robinette (2008, p. 20) reported rates of
2.3 and 1.6 fledged young per nesting
attempt in 2004 and 2005, respectively,
for South Carolina and Georgia. Murphy
and Coker (2008, p. 5) reported that
since the wood stork was listed in 1984,
South Carolina colonies averaged 2.08
young per successful nest with a range
of 1.72 to 2.73. The Palm Beach County
(PBC) Solid Waste Authority colony (M.
Morrison, PBC, pers. comm., 2011) was
documented with 0.75 fledgling per
nesting attempt in 2010, with annual
rates ranging from 0.11 to 1.49 (2003 to
2010). The Corkscrew Sanctuary colony
in Naples, Florida (J. Lauritsen,
Audubon, pers. comm., 2011),
documented no nesting in 2010, but an

average of 2.29 fledglings per nesting
attempt in 2009, with average annual
rates ranging from 0.00 (abandonment)
to 2.55 (2001-2010).

Habitat

Wood storks use a wide variety of
freshwater and estuarine wetlands for
nesting, feeding, and roosting
throughout their range and thus are
dependent upon a mosaic of wetlands
for breeding and foraging. For nesting,
wood storks generally select patches of
medium to tall trees as nesting sites,
which are located either in standing
water such as swamps, or on islands
surrounded by relatively broad expanses
of open water (Ogden 1991, p. 43).
Colony sites located in standing water
must remain inundated throughout the
nesting cycle to protect against
predation and nest abandonment. A
wood stork tends to use the same colony
site over many years, as long as the site
remains undisturbed, and sufficient
feeding habitat remains in the
surrounding wetlands. Wood storks may
abandon traditional wetland sites if
changes in water management result in
water loss from beneath the colony
trees.

Typical foraging sites include a
mosaic of shallow water wetlands.
Several factors affect the suitability of
potential foraging habitat for wood
storks. Foraging habitats must provide
both a sufficient density and biomass of
forage fish and other prey and have
vegetation characteristics that allow
storks to locate and capture prey. Calm
water, about 5 to 40 cm (2 to 16 in) in
depth, and free of dense aquatic
vegetation, is preferred (Coulter and
Bryan 1993, p. 61). During nesting, these
areas must also be sufficiently close to
the colony to allow storks to deliver
prey to nestlings efficiently. Hydrologic
and environmental characteristics have
strong effects on fish density, and these
factors may be some of the most
significant in determining foraging
habitat suitability.

Alterations in the quality and amount
of foraging habitats in the Florida
Everglades and extensive drainage and
land conversions throughout south
Florida led to the initial decline of the
wood stork nesting population. Since
listing under the Act, wood stork
nesting and winter counts appear to be
increasing slightly in south Florida and
the Everglades (Newman 2009, p. 51;
Alvarado and Bass 2009, p. 40), but the
timing and location of nesting has
changed in response to alterations in
hydrology and habitat (Ogden 1994, p.
566). The overall distribution of the

breeding population of wood storks is
also in transition. The wood stork
appears to have adapted to changes in
habitat in south Florida in part by
nesting later, nesting in colonies in the
interior Everglades system (Ogden 1994,
p. 566), and by expanding its breeding
range north into Georgia, South
Carolina, and North Carolina (Brooks
and Dean 2008, p. 58).

Distribution

The wood stork occurs in South
America from northern Argentina,
eastern Peru, and western Ecuador,
north into Central America, Mexico,
Cuba, Hispaniola, and the southern
United States. The breeding range
includes the southeastern United States
in North America, Cuba and Hispaniola
in the Caribbean, and southern Mexico
through Central America (Figure 1). In
South America, the breeding range is
west of the Andes south from Colombia
to western Ecuador, east of the Andes
from Colombia south through the
Amazonas in Brazil to eastern Peru,
northern Bolivia and northern Argentina
east to the Atlantic coast through
Paraguay, Uruguay, and north to the
Guianas (Figure 1; Coulter et al. 1999, p.
2). The winter range in Central and
South America is not well studied, but
wood storks are known to occur year-
round as a resident throughout the
breeding range.

At the time of listing in 1984, the
range of the continental U.S. breeding
population of wood storks was Florida,
Georgia, South Carolina, and Alabama.
Breeding was restricted primarily to
peninsular Florida (22 colonies in
1983), with only four colonies occurring
in Georgia and South Carolina. The
current breeding range includes
peninsular Florida (48 colonies in
2010), the coastal plain and large river
systems of Georgia (21 colonies) and
South Carolina (13 colonies), and
southern North Carolina (1 colony). The
breeding range also extends west to
south-central Georgia and the
panhandle of Florida to the
Ochlockonee River system. The
nonbreeding season range includes all
of Florida; the coastal plains and large
river systems of Alabama, Georgia,
South Carolina; and southern North
Carolina and eastern Mississippi.

Wood storks are not true migrants, but
some individuals do undergo lengthy
inter-regional travel in response to
resource availability (Coulter et al. 1999,
p- 3; Bryan et al. 2008, p. 39). Generally,
wood storks disperse following
breeding.
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I Wood Stork Breeding Range
In North America and Central America

Wood Stork Breeding Range in South America*

*Derived from USFWS (1997, P. 1) and Bryan and

Borkhataria (2010). The wood stork breeding range in
South America is reported in the literature in terms of
river basins and major wetland ecosystems such as: the
Amazon River Basin, the Plata River Basin, the Llanos
Wetlands, the Pantanal, and the Ibera Marshlands.

e \iles

Figure 1.

Breeding range of the wood stork in North, Central, and South America

(USFWS 1997, p.1; Coulter et al. 1999, p.1; Bryan and Borkhataria 2010).

As the rainy season begins in May in
south Florida and the Everglades, post-
breeding wood storks, fledglings, and
juveniles disperse throughout
peninsular Florida and many move
northward along the coastlines and
coastal plain of Georgia, South Carolina,
North Carolina and westward along
large river basins in Alabama and
eastern Mississippi. Individuals from
northern Florida, Georgia, and South
Carolina colonies also disperse across

the coastal plain and coastal marshes in
the southeast United States in July to
August after the breeding season. Most
wood storks in this population winter in
south and central Florida and along the
coast of peninsular Florida, Georgia, and
South Carolina. These inter-regional
movements have been documented
through color marking, banding, radio-
telemetry and satellite-telemetry studies
(Comer et al. 1987, p. 165; Ogden 1996,
p- 34; Coulter et al. 1999, p. 4; Savage

et al. 1999, p. 65; Bryan et al. 2008, pp.
39—41). Wood storks are seasonal
visitors in Texas, Louisiana, the lower
Mississippi Valley, and California.
These are post breeders and juveniles
from Central America (Rechnitzer 1956,
p. 431; Coulter et al. 1999, pp. 4-5).
Bryan et al. (2008, pp. 39—40) suggest
that wood storks observed in western
Mississippi and Louisiana originate
from Central America, and wood storks
found in eastern Mississippi originate
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from the continental U.S. population.
Behaviorally, wood storks are not
predisposed to travel across the open
waters like the Gulf of Mexico, as they
use thermals for soaring flight for long-
distance movements. The lack of
thermals over open water restricts
movements back and forth across the
Gulf of Mexico from Florida to Central
and South America or the Caribbean.

Rangewide Status and Demographics

At the global level, the International
Union for Conservation of Nature
(IUCN) classifies the wood stork as a
species of “least concern.” This is due
to the apparent demographic stability
documented in its large range that
encompasses portions of North, Central,
and South America (IUCN 2010, p. 1).
Bryan and Borkhataria (2010, p. 2)
compiled and summarized the
conservation status for wood storks in
Central and South America and provide
the following description with regard to
the rangewide status of the wood stork:

The IUCN Red List/BirdLife International
listing classifies the wood stork as a species
of “least concern” for its entire range
(BirdLife International 2008, 2009). This
classification is based on breeding/resident
range size, population trends, population
size. This classification is due in part to an
extremely large global breeding range
(estimated at 14,000,000 km?2) and a
moderately small to large population
estimate (38,000-130,000 birds). Although
the species’ global population trend is

thought to be decreasing, the decline is not
thought to be sufficiently rapid to reach
critical thresholds to threaten the species
(BirdLife 2009: A “vulnerable” population
exhibits a >30% decline over 10 years or
three generations). Population size estimates
for South America range from 50,000—
100,000 wood storks (Byers et al. 1995) and
approximately 48,000—-70,000 wood storks in
Central and North America (Kushlan et al.
2002).

The continental U.S. wood stork
population decline between 1930 and
1978 is attributed to reduction in the
food base necessary to support breeding
colonies, which is thought to have been
related to loss of wetland habitats and
changes in hydroperiods (Ogden and
Nesbitt 1979, p. 521; Ogden and Patty
1981, p. 97; USFWS 1997, p. 10; Coulter
et al. 1999, p. 18). The continental U.S.
breeding population is considered
regionally endangered by IUCN due to
habitat degradation (IUCN 2011). Ogden
(1978, p. 143) concluded the continental
U.S. wood stork breeding population in
the 1930s was probably less than
100,000 individuals, or between 15,000
and 20,000 pairs. The estimated
continental U.S. population of breeding
wood storks throughout the
southeastern United States declined
from 15,000-20,000, to about 10,000
pairs in 1960, to a low of 2,700-5,700
pairs between 1977 and 1980 (Ogden et
al. 1987, p. 752). The low of 2,700
nesting pairs was documented in 1978,
during the severe drought when many

wood storks likely did not breed. In the
initial 26-year period of listing under
the Act (1984 to 2010), 17 surveys of all
known nesting colonies of the wood
stork in the continental U.S.
population’s breeding range (Florida,
Georgia, South Carolina, and North
Carolina) were completed. Eleven of
those resulted in counts exceeding 6,000
pairs. Seven of those higher counts
occurred during the past 10 years (2002,
2003, 2004, 2006, 2008, 2009, and 2010,
Table 1, Service 2010). Two counts of
over 10,000 pairs have occurred during
the past 5 years, and the count of 12,720
pairs in 2009 is the highest on record
since the early 1960s. This population
estimate along with a conservative
estimate of 4,000 pre-breeding age birds
suggest 30,000 storks were inhabiting
the United States in 2009 (Bryan and
Borkhataria 2010, p. 2). From 2009 to
2011 there was a decline in observed
wood storks likely due to drought. It
should be noted that the wood stork is

a long-lived species that demonstrates
considerable variation in nesting
population numbers in response to
changing hydrological conditions. This
long reproductive lifespan allows wood
storks to tolerate reproductive failure in
some years, and naturally occurring
events have undoubtedly always
affected the breeding success of this
species, causing breeding failures and
variability in annual nesting (USFWS
1997, p. 11) and productivity.

TABLE 1—WOOD STORK NESTING DATA IN THE SOUTHEASTERN UNITED STATES (SERVICE 2011).

TOTAL FLORIDA GEORGIA SOUTH CAROLINA NORTH CAROLINA
YEAR . . . . .
ngsitlrzg Colonies ngf'r';g Colonies Ngz}lrgg Colonies NS:RQQ Colonies Ng;}lrr;g Colonies
1975 ... 9,752 27 9,610 24 142 3
1976 ..... 5,310 17 5,294 16 16 1
1977 ... 5,263 25 5,125 21 138 4
1978 ..... 2,695 18 2,595 16 100 2
1979 ... 4,648 24 3,800 22 55 2
1980 ..... 5,063 25 4,766 20 297 5
1981 ... 4,442 22 4,156 19 275 2
1982 ..... 3,575 22 3,420 18 135 2
1983 ..... 5,983 25 5,600 22 363 2
1984 ..... 6,245 29 5,647 25 576 3
1985 ..... 5,193 23 4,562 30 557 5
1986 ..... ** 648 4
1987 ..... ** 506 5
1988 ..... ** 311 4
1989 ..... > 543 6
1990 ..... > 709 10
1991 ... 37 2,440 969 9
1992 . | i | e, ool 1,091 9
1993 ..... 43 4,262 29 1,661 11
1994 ... 47 3,588 26 1,468 14
1995 ... 54 5,523 31 1,501 17
1996 ..... > 1,480 18
1997 ... b 1,379 15
1998 ..... > 1,665 15
1999 ... 7,768 71 6,109 1,139 13
2000 oo | s | e okl 566 7
2001 ..... 5,582 44 3,246 23 1,162 12
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TABLE 1—WOOD STORK NESTING DATA IN THE SOUTHEASTERN UNITED STATES (SERVICE 2011).—Continued

TOTAL FLORIDA GEORGIA SOUTH CAROLINA NORTH CAROLINA
YEAR : ! ’ ! ;
Ngzit'rrs]g Colonies nggitlrrs]g Colonies NS:}'rrs‘g Colonies NS:RQQ Colonies ngh'_gg Colonies
2002 ..... 7,855 70 5,463 46 1,256 14 1,136 10
2003 ..... 8,813 78 5,804 49 1,653 18 1,356 11
2004 ... 8,379 93 4,726 63 1,596 17 2,057 13
2005 ..... 5,572 73 2,304 40 1,817 19 1,419 13
2006 ..... 11,279 82 7,216 48 1,928 21 2,010 13
2007 ..... 4,406 55 1,553 25 1,054 15 1,607 14
2008 ..... 6,118 73 1,838 31 2,292 25 1,839 16
2009 ..... 12,720 86 9,428 54 1,676 19 1,482 12
2010 ..... 8,149 94 3,828 51 2,708 28 1,393 14
2011 ... 9,579 88 5,292 45 2,160 19 2,031 23

**No survey data available for North and Central Florida.

Previous Federal Action

On February 28, 1984, the Service
published a final rule listing the
continental U.S. breeding population of
the wood stork as endangered under the
Act, due primarily to the loss of suitable
feeding habitat, particularly in south
Florida, and a declining population (49
FR 7332). The endangered status covers
wood storks in the States of Alabama,
Florida, Georgia, and South Carolina
(the known range of the continental U.S.
breeding population at the time of
listing). We developed a recovery plan
in 1986 for the continental U.S.
breeding population of the wood stork.
The recovery plan was revised on
January 27, 1997, and addressed
existing and new threats and species
needs.

We published a notice in the Federal
Register on November 6, 1991 (56 FR
56882) that we were conducting a 5-year
review for all endangered and
threatened species listed before January
1, 1991, including the wood stork. The
notice indicated that if significant data
were available warranting a change in a
species’ classification, we would
propose a rule to modify the species’
status. We did not recommend a change
in the wood stork’s listing classification
under the Act at that time. On
September 27, 2006 (71 FR 56545), we
published a notice in the Federal
Register that we were initiating another
5-year status review for the wood stork.
We solicited information from the
public concerning the status of the
species, including the status and trends
of threats to the species under section
4(a)(1) of the Act. We completed the 5-
year status review on September 27,
2007. Completed in accordance with
section 4(c)(2) of the Act, the 5-year
status review contains a detailed
description of the species’ natural
history and status, including
information on distribution and

movements, behavior, population status
and trends, and factors contributing to
the status of the continental U.S.
breeding population. It also presents a
detailed analysis of the five factors that
are the basis for determination of a
species’ status under section 4(a)(1) of
the Act. A copy of the 5-year status
review is available on our Web site
(http://www.fws.gov/ecos/ajax/docs/
five_year review/doc1115.pdf) and
includes a recommendation to reclassify
the continental U.S. breeding
population of the wood stork from
endangered to threatened.

We received a petition to reclassify
the continental U.S. breeding
population of the wood stork as
threatened on May 28, 2009, from the
Pacific Legal Foundation on behalf of
the Florida Homebuilders Association.
The petition presented the Service’s
2007 5-year status review as its sole
supporting information. The petition
incorporated the status review by
reference, including a summary of the
five-factor analysis contained in the
status review, which included a
recommendation to reclassify the
species. We found that the petition
presented substantial information
indicating that reclassifying the
continental U.S. breeding population of
the wood stork to threatened may be
warranted. We published a notice
announcing our 90-day finding and
initiation of the species’ status review in
the Federal Register on September 21,
2010 (75 FR 57426).

Current Federal Action

Section 4(b)(3)(B) of the Act requires
that for any petition to revise the Lists
of Endangered and Threatened Wildlife
and Plants (Lists) that presents
substantial information, we must make
a finding within 12 months of the date
of the receipt of the petition, on whether
the requested action is (a) Not
warranted, (b) warranted, or (c)

warranted but precluded from
immediate proposal by other pending
proposals of higher priority and
expeditious progress is being made to
add qualified species to the Lists. This
proposed rule constitutes our 12-month
finding that the action sought by the
May 28, 2009, petition is warranted.

Distinct Vertebrate Population Segment
Analysis

On February 7, 1996, we published in
the Federal Register our “Policy
Regarding the Recognition of Distinct
Vertebrate Population Segments Under
the Endangered Species Act” (DPS
Policy) (61 FR 4722). For a population
to be listed under the Act as a distinct
vertebrate population segment, three
elements are considered: (1) The
discreteness of the population segment
in relation to the remainder of the
species to which it belongs; (2) the
significance of the population segment
to the species to which it belongs; and
(3) the population segment’s
conservation status in relation to the
Act’s standards for listing, (i.e., is the
population segment, when treated as if
it were a species, endangered or
threatened). The Act defines “species”
to include “* * * any distinct
population segment of any species of
vertebrate fish or wildlife which
interbreeds when mature’ (16 U.S.C.
1532(16)). The best available scientific
information supports recognition of the
continental U.S. breeding population of
the wood stork as a distinct vertebrate
population segment. We discuss the
discreteness and significance of the
population segment within this section;
the remainder of the document
discusses the status of the continental
U.S. wood stork DPS.

Discreteness

The DPS policy states that a
population segment of a vertebrate
species may be considered discrete if it
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satisfies either one of the following
conditions:

(1) It is markedly separated from other
populations of the same taxon as a
consequence of physical, physiological,
ecological, or behavioral factors.
Quantitative measures of genetic or
morphological discontinuity may
provide evidence of this separation; or

(2) It is delimited by international
governmental boundaries between
which significant differences exist in
control of exploitation, management of
habitat, conservation status, or
regulatory mechanisms that are
significant in light of section 4(a)(1)(D)
of the Act.

Globally, wood storks occur only in
the Western Hemisphere and are
comprised of a mosaic of breeding
populations in North, Central, and
South America, and the Caribbean, each
with unique nesting sites, foraging
areas, and seasonal movement patterns
in response to regional environmental
factors. Historically, wood storks nested
in all Atlantic and Gulf coastal United
States from Texas to South Carolina
(Bent 1926; Cone and Hall 1970; Dusi
and Dusi 1968; Howell 1932; Oberholser
1938; Oberholser and Kincaid 1974;
Wayne 1910), although the colonies
outside Florida formed irregularly and
contained few birds (Ogden and Nesbitt
1979, p. 512).

Currently, the continental U.S.
breeding population of wood storks is
documented only in Mississippi,
Alabama, Florida, Georgia, South
Carolina, and North Carolina. The
continental U.S. wood stork population
represents the northernmost extent of
the wood stork’s range and the only
population breeding in the continental
United States (USFWS 1997, p. 1;
Coulter et al. 1999, pp. 2-3) The
continental U.S. population’s breeding
range is separated by the Strait of
Florida from the nearest nesting
population, which is located in Cuba,
151 km (94 mi); it is approximately 965
km (600 mi) over the Gulf of Mexico
from the nearest North American
nesting colony, which breeds in
southern Mexico. However, wood storks
are not behaviorally predisposed to
travel across the open ocean. Wood
storks use thermals for soaring flight for
long-distance movements. The lack of
thermals over water may restrict
movements from Florida to the
Caribbean or to Mexico and Central and
South America (Coulter et al. 1999, p.
4). The available evidence does not
suggest that wood storks have crossed
the Florida Straits between the
Caribbean islands and the United States
or crossed the Gulf of Mexico to or from
Central and South America.

Lengthy inter- and intra-regional
movements, related to food availability,
to the wetlands of the Mississippi River
Basin and adjacent coastal plain river
basins have been documented from both
the continental U.S. population and
Central American wood storks (Coulter
et al. 1999, p. 5; Bryan et al. 2008, pp.
40—41). These studies suggest post-
breeding dispersal occurs along the
coastal plain, not across the Gulf of
Mexico, and that wood storks observed
in eastern Mississippi originate from the
southeast United States, and those
observed in western Mississippi and
Louisiana originate from Central
America. A small percentage of wood
storks from both the United States and
Central America apparently overlap
during this post-breeding season
dispersal within Mississippi. There may
be some small but unknown level of
mixing between continental U.S. and
Central American breeding populations
in Mississippi (Bryan et al. 2008, pp.
40-41; R. Borkhataria, University of
Florida, pers. comm., 2010). However,
based upon satellite-telemetry studies
(e.g., Hylton 2004; Hylton et al. 2006;
Bryan et al. 2008; Borkahatria 2009;
Lauritsen 2010) and other marking
studies, mixing appears negligible.
Based on the above information, if the
continental U.S. population were
extirpated, it is our assessment that
repopulation from the Central American
wood storks would not be sufficient to
replenish the depleted population in the
foreseeable future.

Genetic data support the conclusion
that wood storks occurring in the
southeastern United States function as
one population. Stangle et al. (1990, p.
15) employed starch gel electrophoretic
techniques to examine genetic variation
in Florida wood stork colonies. The
study did not indicate significant
allozyme differences within or between
colonies. Van Den Bussche et al. (1999,
p- 1083) used a combination of DNA or
allozyme approaches and found low
levels of genetic variability and allelic
diversity within Georgia and Florida
colonies, suggesting one population of
wood storks in the southeastern United
States. A genetic comparison using
mtDNA between continental U.S. and
Brazilian wood storks (the north and
south ends of the geographic range)
reveals that either a demographic
decline or a recent evolutionary
bottleneck reduced the levels of
mitochondrial DNA (mtDNA) variability
of the continental U.S. population
(Lopes et al. 2011, p. 1911). The genetic
structuring assessment revealed
nonsignificant differentiation between
the continental U.S. and Brazilian wood

storks, indicating that either the
populations were only recently
separated or that gene flow continues to
occur at low levels, and the haplotype
network analysis indicated low levels of
gene flow between populations that
were closely related in the past (Lopes
et al. 2011, p. 1911). Genetic studies
indicate that there are nonsignificant
differences between continental U.S.
and Brazilian wood storks. However,
satellite tracked movements of U.S. and
Central American wood storks indicate
that U.S. and Brazilian birds likely do
not interbreed (Hylton 2004; Hylton et
al. 2006; Bryan et al. 2008; Borkahatria
2009; Lauritsen 2010). Based on the
genetic information, we conclude that a
past demographic decline has led to the
reduced levels of genetic variability in
all populations of wood stork that were
studied, that continental U.S. and other
populations were only recently
separated, that the southeastern U.S.
populations act as a single population,
and there is negligible or very low gene
flow between populations in the United
States and Brazil.

Consequently, we conclude based on
the best available information that the
continental U.S. breeding population of
the wood stork is markedly separated
from wood stork populations in the
Caribbean, Mexico, Central America,
and South America based on physical
separation and wood stork dispersal
behavior.

Significance

The DPS policy states that
populations that are found to be discrete
will then be examined for their
biological or ecological significance to
the taxon to which they belong. This
consideration may include evidence
that the loss of the population would
create a significant gap in the range of
the taxon. The continental U.S. breeding
population of the wood stork represents
the northernmost portion of the species’
range in the world (Coulter et al. 1999,
p. 2) and the only population breeding
in the United States. Loss of this
population would result in a significant
gap in the extent of the species’ range.
Because the nearest populations in the
Caribbean and North America would
not likely be able to naturally
repopulate the continental U.S. breeding
population if it were extirpated, wood
storks would no longer breed in the
Everglades and in the salt and fresh
water wetlands of Florida, Georgia,
South Carolina, and North Carolina.
Maintaining a species throughout its
historical and current range helps
ensure the species’ population viability
and reduce impacts to species as a
whole due to localized stochastic
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events. Therefore, we find that loss of
continental U.S. breeding population of
the wood stork, whose range has
expanded to include Mississippi and
North Carolina (USFWS 2007, p. 11),
would constitute a significant gap in the
range of the species as a whole.

Summary

Based on the above analysis, we
conclude that the continental U.S.
breeding population of wood storks
meets both the discreteness and
significance elements of the 1996 DPS
policy. Therefore, we recognize this
population as a valid DPS.

Recovery Actions

We published the original recovery
plan for the continental U.S. breeding
population of wood stork on September
9, 1986, and revised it on January 27,
1997 (Service 1997). The recovery plan
identifies four primary recovery actions
for the continental U.S. breeding
population of the wood stork. Species-
focused recovery tasks include: (1)
Protect currently occupied habitat, (2)
restore and enhance habitat, (3) conduct
applied research necessary to
accomplish recovery goals, and (4)
increase public awareness. These
primary recovery actions have been
initiated. Many of the actions listed
under these categories are of high
priority to implement and are ongoing.

Recovery Task (1): Protect currently
occupied habitat. At a minimum, for
continued survival of the continental
U.S. breeding population, currently
occupied nesting, roosting, and foraging
habitat must be protected from further
loss or degradation. Watersheds
supporting natural nesting habitat
should remain unaltered, or be restored
to function as a natural system if
previously altered. Recovery actions
under this recovery task include: (1.1)
Locate important habitat, (1.2) prioritize
habitat, (1.3) work with private
landowners to protect habitat, (1.4)
acquire land, (1.5) protect sites from
disturbance, and (1.6) use existing
regulatory mechanisms to protect
habitat.

Recent habitat models (e.g., Gawlik
2002; Herring 2007; Borkhataria 2009;
Rodgers et al. 2010); ongoing annual
monitoring of nesting colonies (e.g.,
Cook and Korboza 2010; Brooks and
Dean 2008; Murphy and Coker 2008;
Winn et al. 2008; Frederick and Meyer
2008); surveys of nesting colony core
foraging areas in Florida, Georgia, and
South Carolina (e.g., Herring 2007;
Bryan and Stephens 2007; Lauritsen
2010; Tomlinson 2009; Meyer 2010);
and satellite-telemetry studies (e.g.,
Hylton 2004; Hylton et al. 2006; Bryan

et al. 2008; Borkahatria 2009; Lauritsen
2010) are helping to update
conservation information and tools that
are used to identify, prioritize, protect,
restore, and acquire important wood
stork habitats. Core foraging areas near
large colonies on protected lands, like
Corkscrew Swamp Sanctuary in Florida,
Harris Neck National Wildlife Refuge in
Georgia, and Washo Plantation in South
Carolina, have been identified.
However, alteration and loss of foraging
habitat continues as a threat to recovery,
as such habitat continues to be lost
today through the continual expansion
of the human environment, resulting in
new development and associated roads
and other infrastructure. The Service
has developed a brochure, Wood Stork
Conservation and Management for Land
Owners, to assist public and private
land managers in protecting and
restoring wood stork habitat (Service
2001). The wood stork habitat
management guidelines are also being
updated (Bryan 2006) and are an
important conservation tool to provide
guidance on protecting wood storks and
their habitats. In an effort to minimize
loss of wetland habitats important to
wood stork recovery, like those within
the core foraging area of a nesting
colony, the Service’s South and North
Florida Ecological Services Field Offices
have also developed a ‘“May Affect” key
to assist regulators with review of
wetland dredge and fill permit
applications.

Recovery Task (2): Restore and
enhance habitat. A prerequisite for
recovery of the wood stork in the
southeastern United States is the
restoration and enhancement of suitable
habitat throughout the mosaic of habitat
types used by this species. Recovery
actions include: (2.1) Restore the
Everglades and Big Cypress system, (2.2)
enhance nesting and roosting sites
throughout the range, and (2.3) enhance
foraging habitat by modifying
hydrologic regimes in existing artificial
impoundments to maximize use by
wood storks.

Wood storks depend upon a mosaic of
wetlands throughout the coastal plain of
the southeastern United States for
breeding and foraging. Ecosystems and
wetlands are being restored throughout
the southeastern United States through
programs such as the Comprehensive
Everglades Restoration Program (CERP)
(RECOVER 2009); Kissimmee River
Restoration Project, which includes a
goal to restore over 40 square miles of
river and floodplain ecosystem
including 43 miles of meandering river
channel and 27,000 acres of wetlands
(USACE 2011); and Upper St. Johns
Basin Restoration Project, which has

enhanced and restored 150,000 acres of
marsh (SJRWMD 2011). These and other
large-scale wetland restoration projects
are significantly contributing to wood
stork recovery by reducing the threat of
habitat loss. Management plans such as
State wildlife action plans (http://
www.wildlifeactionplans.org/) help to
identify important habitats on which to
focus conservation efforts. Other
management plans such as the North
American Waterfowl Management Plan
(USFWS 2011) also help to identify
focus areas for conservation. By
highlighting important habitats or areas,
such as the ACE Basin and Winyah Bay
in South Carolina, funds and
conservation initiatives are directed
towards restoring these important
habitat areas and contribute to recovery
by reducing the threat due to loss of
habitat. Thousands of acres are being
protected, enhanced, restored, and
brought under conservation easements
to assist in wildlife conservation
through programs such as the Wetland
Reserve Program (WRP) and the Farm
Bill, including 70,000 acres of wetlands
in Alabama, Florida, Georgia,
Mississippi, North Carolina, and South
Carolina in 2010 (NRCS 2011). The WRP
is a voluntary program offering
landowners the opportunity to protect,
restore, and enhance wetlands on their
property. The U.S. Department of
Agriculture, Natural Resources
Conservation Service (NRCS) provides
technical and financial support to help
landowners with their wetland
restoration efforts. The goal of the NRCS
is to achieve the greatest wetland
functions and values, along with
optimum wildlife habitat, on every acre
enrolled in the program. This program
offers landowners an opportunity to
establish long-term conservation and
wildlife practices and protection, and
therefore provides some benefits to
wood stork recovery. In Florida, the
WRP program has restored over 200,000
acres of wetlands (Simpkins, Service,
pers. comm., 2011) and over 115,000
acres in Alabama, Georgia, and South
Carolina. A majority of the Florida
WRP-restored acres have been within
the Everglades and Big Cypress systems.
A 2006 WRP restoration of 200 acres of
farmland in Camilla, Georgia, now
supports the newest Georgia wood stork
colony, with over 100 nesting pairs
annually. This task will be complete
once viable nesting occurs throughout
the range of this DPS. The most
significant wetland restoration goal for
wood storks is to recover viable nesting
subpopulations in the traditional
Everglades and Big Cypress nesting
areas as outlined by CERP. Overall,
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future wetland restoration efforts in the
Southeast U.S. will be beneficial to
wood stork recovery.

Recovery Task (3): Conduct applied
research necessary to accomplish
recovery goals. Recovery efforts for the
wood stork will be more effective with
a better understanding of population
biology, movement patterns of
continental U.S. and neighboring
populations of wood storks, foraging
ecology and behavior, the importance of
roost sites, and the possible impacts of
contaminants. Recovery actions include:
(3.1) Determine movement patterns of
continental U.S. and neighboring
populations of wood storks, (3.2)
determine population genetics, (3.3)
monitor productivity of stork
populations, (3.4) monitor survivorship
of stork populations, (3.5) determine
extent of competition/cooperation
between wood storks and other wading
birds in mixed nesting colonies, (3.6)
determine foraging ecology and
behavior, (3.7) determine the
importance of roost sites, and (3.8)
determine the impacts of contaminants
on wood stork populations. The
following is a summary of several recent
monitoring and research findings.

The South Florida Wading Bird
Report (1996-2010) annually reports on
habitat monitoring and research with
respect to the CERP and foraging and
nest monitoring projects for wood storks
and wading birds utilizing the
Everglades and Big Cypress systems.
This report provides an annual
assessment on the Restoration
Coordination and Verification Program
(RECOVER), the system-wide science
arm of the CERP. Per Recovery Action
3.1 and 3.6, satellite-telemetry studies
are providing new insight into
movement patterns (e.g., Hylton 2004;
Bryan et al. 2008; Borkhataria 2009;
Lauritsen 2010). Surveys to determine
foraging distances from nesting colonies
and satellite-telemetry research are
helping to update our understanding of
wood stork foraging ecology and of core
foraging areas (e.g., Herring 2007; Bryan
and Stephens 2007; Borkhataria 2009;
Meyers 2010; Lauritsen 2010;
Tomlinson 2009). Satellite-telemetry
data and banding studies are helping to
refine survival estimates (Borkhataria
2009, pp. 63—64) for population
modeling (Borkhataria 2009) as
identified under Recovery Action 3.4.
Ongoing systematic reconnaissance
flights of the Everglades, Kissimmee
River, water conservation areas, Big
Cypress National Preserve, and Upper
St. Johns River are monitoring wood
stork abundance and distribution in
south Florida (Cheek 2010, pp. 22-26;
Alvarado and Bass 2010, pp. 30-39;

Nelson 2010, p. 40; D. Hall, SJRWMD,
pers. comm., 2008). Annual nesting
colony surveys help to monitor the
status of the breeding population. Per
Recovery Action 3.3, recent productivity
research and monitoring efforts have
documented productivity rates to be
similar to rates documented between the
1970s and 1990s (Rodgers et al. 2008;
Bryan and Robinette 2008), and Rodgers
et al. (2008, p. 25) suggest the need to
develop an unbiased estimator of
productivity that takes into
consideration the lack of nesting during
some years to more accurately estimate
wood stork productivity at the regional
level. A genetic structuring and
haplotype network analysis comparison
indicates that either a demographic
decline or a recent evolutionary
bottleneck reduced the levels of genetic
variability in the continental U.S.
population (Lopes et al. 2011, p. 1911)
is research addressing Recovery action
3.2. The genetic structuring assessment
revealed nonsignificant differentiation,
indicating that continental U.S. and
Brazilian wood stork populations were
only recently separated or that gene
flow between these populations
continues to occur at low levels. The
haplotype network analysis indicated
low current levels of gene flow between
populations that were closely related in
the past (Lopes et al. 2011, p. 1911).

Recovery Task (4): Increase public
awareness. Wood storks utilize a wide
variety of wetland habitats. They are
visually unique and generate interest
from the public. These factors have
made the wood stork the subject of
many environmental education
materials and programs. There are many
brochures, videos, and educational
packets available. Recovery actions
include: (4.1) Increase awareness and
appreciation through educational
materials, and (4.2) provide
opportunities for the public to view
wood storks in captivity.

Examples of such wood stork
educational efforts to increase public
awareness can be found on our Web site
(http://www.fws.gov/northflorida/
WoodStorks/wood-storks.htm) and the
Web sites of many of our recovery
partners, including the Everglades
National Park (http://www.nps.gov/ever/
naturescience/woodstork.htm), Florida
Fish and Wildlife Conservation
Commission (http://myfwc.com/
research/wildlife/birds/wood-storks/),
Georgia Department of Natural
Resources (http://
www.georgiawildlife.com/sites/default/
files/uploads/wildlife/nongame/pdf/
accounts/birds/mycteria_
americana.pdf), South Carolina
Department of Natural Resources

(http://www.dnr.sc.gov/cwes/pdf/
Woodstork.pdf), University of Florida
(http://www.wec.ufl.edu/faculty/
frederickp/woodstork/), Audubon
Society (http://birds.audubon.org/
species/woosto), Corkscrew Sanctuary
Swamp (http://
www.corkscrewsanctuary.org/Wildlife/
Birds/profiles/wost.pdf), and others.

Opportunities for the public to view
wood storks in the wild include almost
all National Wildlife Refuges (NWR) and
National Parks and Preserves in Florida
and coastal Georgia and South Carolina,
including the Everglades National Park,
Ten Thousand Island NWR, J.N. Ding
Darling NWR, Loxahatchee NWR,
Pelican Island NWR, Merritt Island
NWR, Harris Neck NWR, and ACE Basin
NWR. Several wood stork nesting
colonies can also be seen at public
observation areas that do not disturb the
colony, such as Audubon’s Corkscrew
Swamp Sanctuary, Parotis Pond in
Everglades National Park, Pelican Island
NWR, St. Augustine Alligator Farm,
Jacksonville Zoo and Gardens, and
Harris Neck NWR.

Recovery Achieved

The recovery criteria for the
continental U.S. breeding population
DPS of wood storks state that
reclassification from endangered to
threatened could be considered when
there are 6,000 nesting pairs and annual
average regional productivity is greater
than 1.5 chicks per nest per year (both
calculated over a 3-year average).
Although variable, productivity appears
to be sufficient to support continued
population growth as evidenced by the
increasing nesting population and range
expansion.

1. Nesting pairs. The continental U.S.
breeding population of the wood stork
has been increasing since it was listed
in 1984 (Brooks and Dean 2008, p. 58;
Borkhataria 2009, p. 34). Regional
nesting surveys to census wood stork
colonies have been continuous in south
Florida and Georgia since 1976, and in
South Carolina since 1981. Nest
censuses of the entire breeding range
were conducted in 1975-1986, 1991,
1993-1995, 1997, 1999, and 2001-2010
(Table 1). The 3-year average for nesting
pairs has exceeded the reclassification
criterion of 6,000 every year since 2003
(Table 2). However, the nesting pair
average is well below the 5-year average
of 10,000 nesting pairs (a benchmark for
delisting), and the 5-year averages for
nesting in the Everglades and Big
Cypress Systems are below 2,500
nesting pairs (another benchmark for
delisting), as nesting in south Florida
remains variable (Table 2).
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TABLE 2—WO0OD STORK NESTING DATA IN THE SOUTHEASTERN UNITED STATES AND 3-YEAR AVERAGES (SERVICE 2011).

Total South FL Central/North FL GA SC NC

Year Nesting 3yr Nesting 3yr Nesting 3yr Nesting 3yr Nesting 3yr Nesting 3yr
pairs Avg pairs Avg pairs Avg pairs Avg Pairs Avg pairs Avg

4,442 2,428 1,728 275 | v | T |

3,575 1,237 2,183 135 | e | 20 | s | e

5,983 2,858 2,742 363| 258 20| @ 17| e

6,245 1,245 4,402 576 | 358 | 22| 21| ..

798 3,764 557 | 499 | 74| 39| .

643 e 648 | 584 120 @ 72| .o

100 506 | 570 | 194 | 129 ..........

755 311 488 179 | 164 | .........

515 543 | 453 | 376| 250 | ...

475 709 | 521 | 536 | 364 | ...

550 969 | 740 664 | 525 ...........

1,917 1,091 | 923 | 475| 558 | .........

587 1,661 | 1,240| 806 | 648 | ............

741 1,468 | 1,407 | 712 | 664 | ...........

1140 1,501 | 1,543 | 829 | 782 ..........

1215 1,480 | 1,483| 953 | 831 | ...

445 1,379 | 1,453 | 917 | 900 | ....cc..e

478 1,665| 1,508 | 1,093 | 988 | ............

2,674 1,139 | 1,394 | 520 | 843 | ...cc.c...

3,996 566 1,123 1,236 950 | covreene

2,888 1,162 956 1,174 977 | o

3,463 1,256 995 1,136 1,182 | oo

1,747 1,653 1,357 1,356 1,222 | .o

1,485 1,596 1,502 2,057 1,516 | oo

591 1,817 1,689 1,419 1,611 32

2,648 1,928 1,780 2,010 1,829 125

696 1,054 1,600 1,607 1,679 192

344 2,292 1,758 1,839 1,819 149

5,816 1,676 1,674 1,482 1,643 134

1,220 2,708 2,225 1,393 1,571 220

2,131 2,160 2,181 2,031 1,635 96

2. Productivity. There is also a need
to systematically determine
reproductive success (number of fledged
young per nest and number of fledged
young per successful nest) for a majority
of the colonies in the same year(s) to
better estimate productivity of the
breeding population (USFWS 1997, p.
24). The Service acknowledges that the
productivity dataset is incomplete, with
less than 25 percent of the colonies
surveyed for productivity during the
past 4 years and 50 percent surveyed
between 2003 and 2007. Brooks and
Dean (2008, p. 56) indicate the average
productivity rate for all colonies
monitored in the southeastern United
States was 1.5 chick/nest attempt
between 2004 and 2006; 1.2 chick/nest
attempt between 2003 and 2005; and 1.5
chick/nest attempt between 2003 and
2006 (Brooks and Dean 2008, p. 56).
Rodgers et al. (2008, p. 25) found that
colonies farther north in Florida
exhibited greater productivity, and that
colonies in northeastern and
northwestern Florida had greater
fledging rates than colonies farther
south in central Florida. Bryan and
Robinette (2008, p. 20) found Georgia
and South Carolina rates similar to
North Florida rates. Due to funding and

manpower constraints, rangewide,
Statewide, and regional monitoring of
wood stork productivity only has
occurred episodically (e.g., early 1980s
and 2000s). As there are now over 80
wood stork colonies, Rodgers et al.
(2008, p. 32) identifies the need to
develop a long-term program of
monitoring that relies on monitoring of
fewer colonies.

Based upon the nesting population
criteria in the recovery plan, we can
consider the continental U.S. breeding
population of the wood stork for
reclassification to threatened status at
this time because wood storks and their
habitat would continue to receive the
protections of the Act, and management
efforts continue to maintain, enhance,
and restore the amount and quality of
available habitat to support a growing
population. For the following reasons,
we believe that the continental U.S.
breeding population of the wood stork
has surpassed the recovery criteria
outlined as necessary for
reclassification. As shown in Table 2 of
this document, the nesting population is
increasing and well above the
reclassification benchmark (Brooks and
Dean 2008, p. 58; Table 2). The total
number of nesting colonies has

remained stable in south Florida and the
number of colonies in central and north
Florida, Georgia, South Carolina, and
North Carolina continue to increase
(Ogden et al. 1987, p. 754; Brooks and
Dean 2008, p. 54; Table 1). The nesting
range continues to expand with new
colonies documented in North Carolina
and western Georgia. Although variable
(particularly in south Florida) and not
yet well documented, productivity
appears to be sufficient to support
continued population growth, as
evidenced by the increasing population
and range expansion described above.
Population trends suggest that the
overall population may approach the
delisting benchmark of 10,000 nesting
pairs during the next 15 to 20 years.
Nesting numbers suggest a stable or
increasing population, however, data
are not available to evaluate the
productivity criterion of 1.5 chicks per
nest per year.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR part
424) set forth the procedures for listing,
reclassifying, or removing a species
from, the Federal Lists of Endangered
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and Threatened Wildlife and Plants.
Under section 3 of the Act, a species is
“endangered” if it is in danger of
extinction throughout all or a
“significant portion of its range” and is
“threatened” if it is likely to become
endangered within the foreseeable
future throughout all or a “significant
portion of its range.” The word “range”
refers to the range in which the species
currently exists, and the word
“significant” refers to the value of that
portion of the range being considered to
the conservation of the species. The
“foreseeable future” is the period of
time over which events or effects
reasonably can or should be anticipated,
or trends extrapolated. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

The following analysis examines all
five factors currently affecting or that
are likely to affect the wood stork within
the foreseeable future:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Throughout its range in the
southeastern United States, wood storks
are dependent upon wetlands for
breeding and foraging. Preventing loss
of wood stork nesting habitat and
foraging wetlands within a colony’s core
foraging area is of the highest priority.
In addition, winter foraging habitat is
important to recovery, as it may
determine the carrying capacity of the
continental U.S. wood stork DPS. While
the immediacy and the magnitude of
this factor are substantially reduced
when compared to when this species
was originally listed, the destruction,
fragmentation, and modification of its
wetland habitats continues to occur and
could accelerate in the absence of the
protections of the Act.

Hefner et al. (1994, p. 21) estimated
that 1.3 million acres of wetlands lost in
the southeastern United States between
the mid 1970s and mid 1980s were
located in the Gulf-Atlantic Lower
Coastal Plain, an area upon which wood
storks are dependent. Ceilley and
Bartone (2000, p. 70) suggest that short
hydroperiod wetlands provide a more
important pre-nesting food source and
provide for a greater early nestling

survivorship for wood storks than
previously known. Wetlands that wood
storks use for foraging are being lost
through permitted activities where
mitigation is provided. However, it is
not known if wood stork foraging
wetlands are being replaced with like-
quality foraging wetlands within the
core foraging area of an impacted
colony. Lauritsen (2010, pp. 4-5)
suggests that today’s mitigation
practices lead to a disproportionate loss
of short hydroperiod wetlands. The
impacts of the loss of short hydroperiod
(isolated) wetlands, which supply most
of the food energy for initiating
reproduction (Fleming et al. 1994, p.
754), may result in abandonment of nest
colonies by wood storks (e.g., Corkscrew
Swamp Sanctuary). Frederick and
Meyer (2008, p. 15) suggest that the
decline in colony size in Florida reflects
the increasingly fragmented nature of
Florida’s wetlands resulting from
development.

The decline of south Florida’s
Everglades and Big Cypress ecosystems
is well-documented (e.g., Davis and
Ogden 1994). Prior to 1970, a majority
(70 percent) of the wood stork
population nested south of Lake
Okeechobee and declined from 8,500
nesting pairs in the early 1960s to
around 500 pairs in the late 1980s and
early 1990s (Service 1997). The primary
cause of this decline was the loss of
wetland function of these south Florida
ecosystems that resulted in reduced
prey availability or loss of wetland
habitats (Service 1997, p. 10).

Wood storks use manmade wetlands
for foraging and breeding purposes.
Manmade wetlands include, but are not
limited to, storm water treatment areas
and ponds, golf course ponds, borrow
pits, reservoirs, roadside ditches,
agricultural ditches, drainages, flow-
ways, mining and mine reclamation
areas, and dredge spoil sites. The
impacts can be positive in certain
scenarios as these wetlands can provide
protected foraging and nesting habitat,
and may offset some losses of natural
wetlands caused by development. A
significant number of wood stork
colonies are located where water
management practices can impact the
nesting habitat negatively. Colonies that
are perpetually flooded will have no
tree regeneration. Draining surface
waters of a colony’s wetland or pond
will prevent wood storks from nesting,
and lowered water levels after nest
initiation facilitate raccoon predation.
Lowering surface water or water table
may occur through water control
structures, manipulating adjacent
wetlands, or water withdrawals from the
local aquifer and can prevent wood

storks from nesting or cause colony
failure.

While habitat loss, fragmentation, and
degradation continue to occur
throughout the range of the continental
U.S. population of wood stork, there are
also protection, acquisition, and
restoration efforts in progress. Natural
wetlands are being targeted for
acquisition to be protected through the
management of public lands for wildlife
and water conservation (NRCS 2006, p.
1). In Florida, the Wetlands Reserve
Program has restored over 200,000 acres
of wetlands and over 115,000 acres in
Alabama, Georgia, and South Carolina
during the past 18 years. Thousands of
acres of wetlands are also being
protected on private lands to assist in
habitat and wildlife protection through
restoration in conjunction with
establishing conservation easements
(Dahl 2006, p. 16). Wetland losses are
being avoided, minimized, and
mitigated through the regulatory process
(Votteler and Muir 2002, pp. 1-2).
Large-scale restoration projects like the
CERP, Kissimmee River Restoration
Project, and St. Johns River Headwaters
Restoration Project are significant
conservation efforts that greatly benefit
wood stork recovery.

Additionally, the species’ response to
the threat of habitat loss and
degradation indicates its ability to adapt
and seek out new nesting and foraging
areas. Since 1980, wood storks have
expanded their breeding range north
into Georgia, South Carolina, and North
Carolina, and the total number of
breeding adults is now approaching the
delisting criterion set out in the species’
recovery plan. Seventy percent of the
population now breeds north of Lake
Okeechobee and the Everglades (Brooks
and Dean 2008, p. 53). These positive
indicators throughout the range suggest
that the viability of the continental U.S.
wood stork DPS may no longer be as
closely tied to the health of the
Everglades for reproduction.

With regard to important wood stork
habitats, a number of the nesting
colonies occur on Federal conservation
lands and are consequently afforded
protection from development and large-
scale habitat disturbance. Wood stork
colonies also occur on a variety of State-
owned properties, and existing State
and Federal regulations provide
protection on these sites. However,
approximately half of known wood
stork colonies occur on private lands.
Through conservation partnerships,
colonies can be protected through the
owners’ stewardship. In an effort to
minimize potential loss of colony sites,
partnerships have been developed
through conservation easements,
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wetland restoration projects, and other
conservation means. Also, the wetland
areas near nesting colonies play a vital
role in the success of a nesting colony.
Due to the regulatory status of wetlands,
conservation of wetlands shown to be
important to wood storks can be largely
achieved through the application of
existing wetland laws, such as the Clean
Water Act (33 U.S.C. 1251 et seq.) and
the interagency cooperation provisions
of the Act.

In summary, loss, fragmentation, and
modification of wetland habitats
continue as threats to wood storks.
Changes in local habitat conditions are
known to impact wood storks. Based on
the best available scientific information,
it is our assessment that the species is
showing the ability to respond to these
threats through expansion of its range,
adjusting reproductive timing, and
utilizing a variety of wetlands for
foraging, roosting, and breeding,
including manmade wetlands.
Historically, the core of the wood stork
breeding population was located in the
Everglades and Big Cypress systems of
south Florida. Populations there had
diminished because of deterioration of
the habitat. In recognition of the
importance of the Everglades and Big
Cypress systems to wood stork recovery,
the recovery plan stated that, as a
prerequisite for full recovery, these
ecosystems should once again provide
the food resources that are necessary to
support traditional wood stork nesting
patterns at historical nesting areas.
However, current data show that the
breeding range has now almost doubled
in area and shifted northward along the
Atlantic coast as far as southeastern
North Carolina. As a result of their range
expansion, dependence of wood storks
on any specific wetland complex has
been reduced. Even though habitat
destruction and modification are still a
threat to recovery, the improved wood
stork population statistics suggest that
wetland habitat is not yet limiting the
population, at least at the landscape
level (USFWS 2007, p. 16). Habitat loss,
fragmentation, and modification of
wetland habitats continue around
nesting colonies and core foraging areas,
and are a significant factor affecting the
viability of the continental U.S. wood
stork DPS.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Monitoring of and research on wood
storks over the past 20 years has
increased. A small number of scientific
research permits with potential to harm
individual wood storks have been
issued. This level of take/harm is not

expected to adversely impact wood
stork recovery or present a threat to the
species.

Wading birds and other waterbird
species, including wood storks, can
impact production at fish farms. A
Georgia catfish farmer located
approximately 25 miles west of the
Chewmill and Birdsville colonies in
Jenkins County, Georgia, has
documented hundreds of woods storks
aggregating and foraging on the littoral
edges of the ponds during the late
summer in recent years. U.S.
Department of Agriculture, Wildlife
Services Division (Wildlife Services) has
documented hundreds of wood storks,
and in one case 1,000 wood storks,
roosting on fish pond dikes in the
eastern Mississippi, west-central
Alabama area (J. Taylor, U.S.
Department of Agriculture, pers. comm.,
2007). Wildlife Services found that the
wood storks were generally loafing, and
if they were feeding, they were taking
diseased and oxygen-deprived fish and
not impacting production. Nonetheless,
operators of fish farms often respond to
such activities by taking wood storks.
Unpermitted wood stork take has been
documented at a Mississippi catfish
farm and a Florida tropical fish farm.
Each of these incidents ended in
prosecution for shooting wood storks.
However, wood stork take at
aquaculture facilities likely still occurs.
To what extent this type of take occurs
is unknown. Migratory Bird Treaty Act
(MBTA; 16 U.S.C. 701 et seq.)
depredation permits assist in
minimizing unauthorized take.
Depredation permits are issued to allow
the take of migratory birds that are
causing serious damage to public or
private property, pose a health or safety
hazard, or are damaging agricultural
crops or wildlife. Wildlife Services
provides expert technical advice and
information regarding hazing and
harassment techniques.

Research permits are issued to
eliminate or minimize impacts to wood
storks from scientific research.
Overutilization was not identified as a
threat at the time of listing in 1984, and
we conclude that overutilization for
commercial, recreational, scientific, or
educational purposes is not a threat to
the continental U.S. wood stork DPS
now or in the foreseeable future.

C. Disease or Predation

There is limited information regarding
potential impacts from disease or
parasites. Hematozoa (blood parasites)
have been documented to a limited
extent in wood storks in Florida and
Georgia (Forrester et al. 1977, p. 1273;
Fedynich et al. 1998, p. 166). Avian

malaria has recently been documented
in continental U.S. wood storks, but the
available information does not indicate
that avian malaria is a significant factor
affecting the DPS.

Adequate water levels under nesting
trees or surrounding nesting islands
deter raccoon predation of wood stork
colonies. Water level manipulation that
keeps levels too low can facilitate
raccoon predation of wood stork nests.
In many cases, colonies also have a
population of alligators nearby that
deter raccoon predation (Coulter and
Bryan 1995, p. 242), and removal of
alligators from a nesting colony site
could lead to increased raccoon
predation. Human disturbance may
cause adults to leave nests, exposing the
eggs and downy nestlings to predators
(e.g., fish crows), sun, and rain. Great
horned owls have been documented
nesting in and near colonies and likely
impact the colony to some degree.

A breeding population of Burmese
pythons has been documented in the
Florida Everglades, and a recent study
documented that pythons had preyed
upon wood storks (Dove et al. 2011, p.
128). If these snakes or other species of
nonnative reptiles become established
in additional areas within the south
Florida ecosystem, they could pose a
threat to nesting wood storks and other
species of colonial-nesting water birds
but at the present time pythons do not
pose a significant factor affecting the
continental U.S. breeding population of
wood stork.

As summarized above, we have a few
documented instances of disease and
predation within range of the
continental U.S. wood stork DPS.
However, this information does not
indicate that disease or predation occur
at a level that would threaten the
continental U.S. wood stork DPS, now
or in the foreseeable future. We will
continue to work closely with our State
and Federal wildlife agency partners,
those who monitor wildlife diseases in
the wild, and those conducting research
of wood storks in order to monitor these
potential threats.

D. The Inadequacy of Existing
Regulatory Mechanisms

In addition to the Act, the MBTA
provides Federal protection to the
continental U.S. wood stork DPS.
Florida, Georgia, South Carolina, North
Carolina, Alabama, and Mississippi
wildlife laws also list and protect wood
storks. These Federal and State laws
prohibit the taking of a wood stork, their
nests, or their eggs, except as authorized
through permitted activities such as
scientific research and depredation
permits. However, the MBTA and State
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laws do not prohibit clearing, alteration,
or conversion of wetland foraging
habitats or nesting colony sites during
the non-nesting season.

The Clean Water Act (CWA) regulates
dredge and fill activities that would
adversely affect wetlands, which
constitute wood stork habitat. Section
404 of the CWA regulates the discharge
of dredged or fill materials into
wetlands. Discharges of dredged or fill
materials are commonly associated with
projects to create dry land for
development sites, water-control
projects, and land clearing. The U.S.
Army Corps of Engineers (Corps) and
the Environmental Protection Agency
(EPA) share the responsibility for
implementing the permitting program
under section 404 of the CWA. These
federal actions must not jeopardize the
continued existence of any species
protected under the Act.

When impacts to wetlands cannot be
avoided or minimized, wetland
mitigation is often employed to replace
an existing wetland or its functions by
creating a new wetland, restoring a
former wetland, or enhancing or
preserving an existing wetland. This is
done to compensate for the authorized
destruction of the existing wetland. As
discussed earlier, it is not known if
wood stork foraging wetlands are being
replaced with like-quality foraging
wetlands within the core foraging areas
of impacted colonies.

There is currently little protection for
isolated wetland habitats under section
404 of the CWA. A 2001 U.S. Supreme
Court opinion (Solid Waste Agency of
Northern Cook County (SWANCC) v. US
Army Corps of Engineers, 531 U.S. 159
(2001)) substantially reduced the
jurisdiction of the Federal Government
in regulating isolated wetlands. While
many States in the southeastern United
States regulate those activities affecting
wetlands that are not protected by
section 404 of the CWA, Florida is the
only State known to regulate isolated
wetlands. In South Carolina, Georgia,
Alabama, and North Carolina, there are
no State laws that protect isolated
wetlands. The EPA and the Corps have
developed draft guidance for
determining whether a waterway, water
body, or wetland is protected by the
CWA (76 FR 24479, May 2, 2011). If
implemented, the guidance will
increase the extent of waters over which
the agencies assert jurisdiction under
the CWA and thus would provide
protection to additional wood stork
foraging wetlands that are currently
unprotected from modification or
elimination.

The Service recommends, through its
Wood Stork Habitat Management

Guidelines (Ogden 1990), that active
colony sites be protected from local
hydrologic changes and from human
activities (e.g. timber harvesting,
vegetation removal, construction, and
other habitat-altering activities) which
are likely to be detrimental to the colony
(Service 1997, p. 18). The Service also
recommends that feeding sites be
protected to the maximum extent
possible. The Service’s South Florida
and Jacksonville Ecological Services
Field Offices have developed “May
Affect” keys to assist regulators with
review of wetland dredge and fill permit
applications and in an effort to
minimize loss of wetland habitats
important to wood stork recovery, like
those within the core foraging area of a
nesting colony.

In summary, there are a number of
regulatory mechanisms implemented by
Federal and State agencies to protect
wood storks and conserve their habitat.
Take of wood storks is illegal under
both the Act and MBTA. The CWA
minimizes impacts on jurisdictional
wetlands that are important to Wood
Storks, however the CWA alone is not
sufficient to eliminate all impacts, as
discussed in Factor A. Whether existing
habitat protections and conservation
mechanisms are inadequate can only be
assessed by monitoring the status of the
wood stork population. Recent trends
indicate that the range is expanding and
the breeding population has increased,
suggesting that the combination of the
CWA, the Act, MBTA, and state
regulations are adequate to protect
jurisdictional wetlands to allow
population growth. However, non-
jurisdictional wetlands continue to be
lost to development due to lack of
existing regulatory mechanisms, and
therefore, loss of these wetlands
continues as a threat to this species.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Climate Change

The terms “climate”” and “climate
change” are defined by the
Intergovernmental Panel on Climate
Change (IPCC). “Climate” refers to the
mean and variability of different types
of weather conditions over time, with 30
years being a typical period for such
measurements, although shorter or
longer periods also may be used (IPCC
2007, p. 78). The term “‘climate change”
thus refers to a change in the mean or
variability of one or more measures of
climate (e.g., temperature or
precipitation) that persists for an
extended period, typically decades or
longer, whether the change is due to
natural variability, human activity, or

both (IPCC 2007, p. 78). Various types
of changes in climate can have direct or
indirect effects on species. These effects
may be positive, neutral, or negative,
and they may change over time,
depending on the species and other
relevant considerations, such as the
effects of interactions of climate with
other variables (e.g., habitat
fragmentation) (IPCC 2007, pp. 8-14,
18-19). In our analyses, we use our
expert judgment to weigh relevant
information, including uncertainty, in
our consideration of various aspects of
climate change.

The IPCC concluded that evidence of
warming of the climate system is
unequivocal (IPCC 2007a, p. 30).
Numerous long-term changes have been
observed, including changes in arctic
temperatures and ice, widespread
changes in precipitation amounts, ocean
salinity, wind patterns, and aspects of
extreme weather, including droughts,
heavy precipitation, heat waves, and the
intensity of tropical cyclones (IPCC
2007b, p. 7). While continued change is
certain, the magnitude and rate of
change is unknown in many cases.
Species that are dependent on
specialized habitat types, are limited in
distribution, or are located in the
extreme periphery of their range will be
most susceptible to the impacts of
climate change. Such species would
currently be found at high elevations or
in extreme northern/southern latitudes,
or are dependent on delicate ecological
interactions or sensitive to nonnative
competitors. Wood storks nest in a wide
variety of natural and human made
habitats (e.g., fresh water wetlands to
estuarine environs, cypress strands to
mangrove islands, lake edges to river
edges, impoundments to borrow pits);
they are not dependent upon
specialized habitat. They nest in trees
and shrubby vegetation (native to
exotic) where water is surrounding
(island) or water is underneath the
nesting vegetation and where there is
suitable foraging habitat nearby (shallow
water wetlands). The marshes and
wetlands they use may be impacted by
climate change depending on their
location but wood storks have been
shown to find other habitat if existing
locations become unavailable.

Information on the subject of climate
change in our files is not specific to the
wood stork. While predictions of
increased drought frequency, intensity,
and duration suggest that nestling
survival could be a limiting factor for
the wood stork due to increased
predation or possible loss or shift in the
location of coastal colonies due to sea
level rise, the species possesses other
biological traits, like adaptability to
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changing habitat conditions that provide
resilience to this threat. Wood storks are
already responding to habitat changes
by altering their nest locations. This has
been seen in the recent expansion from
Everglades colony locations in Florida
to other areas in the southeastern United
States (Brooks and Dean 2008). These
expansions are in response to annual
cycles; nest locations depend upon
availability. Abandonment of old
colonies and formation of new ones is

a typical and fairly rapid process in
wood storks (Frederick and Meyer 2008
p-12). Most wood stork colonies in the
Southeast U.S. have relatively short
survival histories and only a handful of
colonies have survived more than 20
years and the large numbers of short-
lived colonies indicate that wood stork
colony abandonment and novel colony
initiation seems to be typical of the
species (Tsai et al. 2011, p. 2). The wood
storks’ ability to seek out new locations
for nesting would seem to indicate that
they will respond in a similar fashion to
changes in habitat availability that
result from sea level rise.

Although many species already listed
as endangered or threatened may be
particularly vulnerable to negative
effects related to changes in climate, we
also recognize that, for some listed
species, the likely effects may be
positive or neutral. At this time, we
have no evidence that climate changes
observed to date have had any adverse
effect on the wood stork or its habitat;
this long-lived species is expected to
adapt to future changes in habitat
availability that may result from climate
change.

Contamination Events

Contamination events can be triggered
by restoration or natural events, such as
hurricanes or flooding, that can expose
concentrations of contaminants. For
example, from November 1998 through
early April 1999, a bird mortality event
occurred on the north shore of Lake
Apopka, Florida, on former farmlands
that had been purchased by the St.
Johns River Water Management District
and NRCS. An estimated 676 birds died
on-site, mostly white pelicans
(Pelecanus erythrorhynchos) and
various species of wading birds,
including the wood stork. Of the
estimated 1,991 wood storks present in
the area, 43 died on-site
(Rauschenberger 2007, p. 16). The cause
of death was attributed to
organochlorine pesticide (OCP)
toxicosis (Rauschenberger 2007, p. 16).
The birds were exposed to OCPs by
eating OCP-contaminated fish, which
became easy prey as fish moved from
ditches into the flooded fields, located

in the eastern part of the restoration area
(Rauschenberger 2007, p. 16).

Mercury, heavy metals, and other
contaminants that may impair
reproduction and cause other health
issues are being studied in wood storks
and many other wading bird species
(Bryan et al. 2012; Gallaher et al. 2011;
Martin 2010; Frederick and Jayasena
2010; Brant et al. 2002; Bryan et al.
2001; Gariboldi et al. 2001). Also,
exposure to contaminants by foraging in
manmade wetlands may pose a
potential risk to wood stork health and
reproduction. On the other hand,
pesticide contamination has not
generally been considered to adversely
affect wood stork reproduction
(Ohlendorf et al. 1978, p. 616).

Algal Blooms (Red Tide Events)

Harmful algal blooms, specifically red
tide events, have become more
prevalent along Florida’s coast.
Brevitoxicosis was documented in 2005
as the cause of death of a wood stork
(Spalding 2006). Wood storks can be
exposed to harmful microalgae and their
toxins through a variety of mechanisms,
including aerosolized transport (i.e.,
respiratory irritation in mammals,
turtles, birds); bioaccumulation through
consumption of prey containing toxins
or toxic cells (crustaceans, gastropods,
fish, birds, turtles, mammals); and
mechanical damage by spines, setae, or
other anatomical features of the cells
(FWC 2007, p. 1). In addition to dead
fish, large numbers of aquatic birds,
particularly double-crested cormorants
(Phalacrocorax auritus), red-breasted
mergansers (Mergus merganser), and
lesser scaup (Aythya affinis), were
found moribund or dead in red tide
areas during the Florida west coast
Karenia brevis red tide of October 1973
to May 1974 (FWC 2007).

Electrocution

Electrocution mortalities of wood
storks from power lines have been
documented and reported to us by
power companies and by State and
Federal wildlife law enforcement. In
most cases, when a problem location is
identified, it is retrofitted using
standard avian protection guidelines to
prevent electrocutions. The guidelines
recommend using heavily insulated
wire, spreading the wires apart to
prevent grounding as body parts touch
the wires, or burying the wires
underground. The Service’s Wood Stork
Habitat Management Guidelines (Ogden
1990) include recommendations that
new transmission lines be at least 1 mile
away from colony sites and tall
transmission towers no closer than 3
miles from active colonies. The Service

also recommends similar guidance for
cell phone towers and wind turbines.

Other Threats

The following is a list of threats that
have also been documented to occur,
but we have concluded that due to low
incident numbers and minimal
documentation, the impacts at this time
are very low and do not impede
Tecovery.

Human disturbance is known to have
a detrimental effect on wood stork
nesting (Service 1997, pp. 10, 12). Wood
storks have been documented to desert
nests when disturbed by humans, thus
exposing eggs and young birds to the
elements and to predation by gulls and
fish crows (Coulter et al. 1999, p. 19).

Documentation of road kill mortalities
of wood storks has increased (B. Brooks,
USFWS, pers. comm., 2010). This may
be due to better reporting or more storks
using roadside ponds, ditches, swales,
and flow-ways as foraging habitat.

Stochastic events, such as severe
thunderstorms and hurricanes, pose a
potential risk. Loss of nesting trees due
to hurricanes can have a negative
impact on nesting habitat. Severe local
storm events have impacted individual
colonies, causing chick mortality and
even blowing nests out of trees.

The invasion of exotic plants into
natural wetland areas can prevent wood
storks from foraging due to high density
and canopy cover of the plants (USFWS
2010, p. 127). Invasion into natural
nesting habitats by exotic species,
including Brazilian pepper (Schinus
terebinthifolius), melaleuca (Melaleuca
quinquenervia), and Australian pine
(Casuarina equisetifolia), may present a
problem; however, wood storks are
using exotic species for nesting habitat
at many manmade wetland colony sites,
such as borrow pits. Even though
wetlands overgrown with exotics may
preclude wood storks from foraging
within, they do have a conservation
benefit as they flood during the wet
season and provide a prey source to
adjacent wetlands. Wood storks are also
documented utilizing Brazilian pepper
as nesting substrate (USFWS 1999, p. 4—
396).

A small number of sacred ibis
(Threskiornis aethiopicus) escaped from
a south Florida zoo and established a
small breeding population in south
Florida. They may compete with wood
storks for nesting space within south
Florida colonies.

Summary of Factor E

In summary, other natural or
manmade factors affecting the wood
stork’s continued existence, such as
contaminants, harmful algal blooms,
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electrocution, road kill, invasion of
exotic plants and animals, human
disturbance, and stochastic events, are
all documented at minimal levels to
affect wood storks. The wood stork
utilizes a wide variety of habitats
throughout its range in the southeastern
United States; this ability to use
alternative habitats (as evidenced by the
wood storks expansion from the
Everglades of Florida into marshes and
tidal areas throughout the southeastern
United States (Brooks and Dean 2008)),
helps to buffer this species from some
of the impacts to its habitat through
natural or manmade threats. We
conclude that other natural or manmade
factors are not a significant factor
affecting the continental U.S. wood
stork DPS, now or in the foreseeable
future.

Conclusion

Whether a species is currently on the
brink of extinction in the wild depends
on the life history and ecology of the
species, the nature of the threats, and
the species’ response to those threats.
Loss, fragmentation, and modification of
wetland habitats continue as threats to
continental U.S. wood storks. Based on
the best available scientific information,
it is our assessment that the species is
showing the ability to respond to these
threats through expanding its range,
adjusting its reproductive timing, and
utilizing a variety of wetlands,
including manmade wetlands, to forage,
roost, and breed. Current data show that
the breeding range has now almost
doubled in extent and shifted northward
along the Atlantic coast as far as
southeastern North Carolina. As a result,
dependence of wood storks on any
specific wetland complex has been
reduced. Even though habitat
destruction and modification are still a
threat to recovery, the improved wood
stork population statistics also suggest
that wetland habitat is not yet limiting
the population, at least at the landscape
level.

A number of regulatory mechanisms
are being implemented by Federal and
State agencies to protect wood storks
and conserve their habitat. Take of
wood storks is illegal under both the Act
and MBTA. Whether habitat protection
and conservation mechanisms are
inadequate must be assessed in terms of
the wood stork population. Recent
trends indicate that the range of the
continental U.S. wood stork DPS is
expanding and that the breeding
population has increased, suggesting
that existing regulatory mechanisms are
adequate to allow population growth.
However, we remain concerned that the
status of this species would be expected

to deteriorate should the Act’s
requirements to consult on all federal
actions affecting the species’ habitat or
the prohibition on take (including
significant habitat modification) be
removed.

Other threats such as overutilization
of the species for commercial,
recreational, scientific, or educational
purposes; disease and predation; and
other natural or manmade factors (e.g.,
contaminants, harmful algal blooms,
electrocution, road kill, invasion of
exotic plants and animals, human
disturbance, and stochastic events) are
known to occur but are not significant.

While there continue to be ongoing
threats, the continental U.S. wood stork
DPS is increasing and expanding its
overall range. Population criteria for
reclassification have been exceeded
with 3-year population averages higher
than 6,000 nesting pairs since 2003
(range of 7,086 to 8,996 nesting pairs).
Delisting criteria of 10,000 nesting pairs
(5-year average) has not been achieved.
The wood stork population has
exceeded 10,000 nesting pairs twice
during the past 5 years (2006 and 2009),
and the 2009 count of 12,720 nesting
pairs represents the highest count since
the early 1960s. Productivity, though
variable, is sufficient to support a
growing population. Based on the
analysis presented above and the fact
that downlisting criteria have been met,
we believe the continental U.S. wood
stork DPS is not presently in danger of
extinction throughout its range.
However, because loss, fragmentation,
and modification of wetland habitats
continue around nesting colonies and
core foraging areas, and because
delisting criteria have not been met, we
conclude that the continental U.S. wood
stork DPS is likely to become
endangered within the foreseeable
future and therefore should be
reclassified as threatened under the Act.

Significant Portion of the Range
Analysis

Having determined that the
continental U.S. wood stork DPS meets
the definition of threatened, we must
next consider whether there is a
significant portion of the range where
the wood stork is in danger of
extinction. The phrase “‘significant
portion of its range” (SPR) is not
defined by the statute, and we have
never addressed in our regulations: (1)
The consequences of a determination
that a species is either endangered or
likely to become so throughout a
significant portion of its range, but not
throughout all of its range; or (2) what
qualifies a portion of a range as
“significant.”

Two recent district court decisions
have addressed whether the SPR
language allows the Service to list or
protect less than all members of a
defined “species’: Defenders of Wildlife
v. Salazar, 729 F. Supp. 2d 1207 (D.
Mont. 2010), concerning the Service’s
delisting of the Northern Rocky
Mountain gray wolf (74 FR 15123, April
2, 2009); and WildEarth Guardians v.
Salazar, 2010 U.S. Dist. LEXIS 105253
(D. Ariz. Sept. 30, 2010), concerning the
Service’s 2008 finding on a petition to
list the Gunnison’s prairie dog (73 FR
6660, February 5, 2008). The Service
had asserted in both of these
determinations that it had authority, in
effect, to protect only some members of
a “‘species,” as defined by the Act (i.e.,
species, subspecies, or DPS), under the
Act. Both courts ruled that the
determinations were arbitrary and
capricious on the grounds that this
approach violated the plain and
unambiguous language of the Act. The
courts concluded that reading the SPR
language to allow protecting only a
portion of a species’ range is
inconsistent with the Act’s definition of
“species.” The courts concluded that
once a determination is made that a
species (i.e., species, subspecies, or
DPS) meets the definition of
“endangered species” or “‘threatened
species,” it must be placed on the list
in its entirety and the Act’s protections
applied consistently to all members of
that species (subject to modification of
protections through special rules under
sections 4(d) and 10(j) of the Act).

Consistent with that interpretation,
and for the purposes of this proposed
rule and finding, we interpret the phrase
“significant portion of its range” in the
Act’s definitions of “endangered
species” and ‘‘threatened species” to
provide an independent basis for listing
a species in its entirety; thus there are
two situations (or factual bases) under
which a species would qualify for
listing: A species may be endangered or
threatened throughout all of its range; or
a species may be endangered or
threatened in only a significant portion
of its range. If a species is in danger of
extinction throughout an SPR, it, the
species, is an “‘endangered species.”
The same analysis applies to
“threatened species.” Therefore, the
consequence of finding that a species is
endangered or threatened in only a
significant portion of its range is that the
entire species will be listed as
endangered or threatened, respectively,
and the Act’s protections will be
applied across the species’ entire range.

We conclude, for the purposes of this
proposed rule and finding, that
interpreting the SPR phrase as providing
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an independent basis for listing is the
best interpretation of the Act because it
is consistent with the purposes and the
plain meaning of the key definitions of
the Act; it does not conflict with
established past agency practice (i.e.,
prior to the 2007 Solicitor’s Opinion), as
no consistent, long-term agency practice
has been established; and it is consistent
with the judicial opinions that have
most closely examined this issue.
Having concluded that the phrase
“significant portion of its range”
provides an independent basis for
listing and protecting the entire species,
we next turn to the meaning of
“significant’”” to determine the threshold
for when such an independent basis for
listing exists.

Although there are potentially many
ways to determine whether a portion of
a species’ range is ‘‘significant,” we
conclude, for the purposes of this
proposed rule and finding, that the
significance of the portion of the range
should be determined based on its
biological contribution to the
conservation of the species. For this
reason, we describe the threshold for
“significant” in terms of an increase in
the risk of extinction for the species. We
conclude that a biologically based
definition of “significant” best conforms
to the purposes of the Act, is consistent
with judicial interpretations, and best
ensures species’ conservation. Thus, for
the purposes of this proposed rule and
finding, a portion of the range of a
species is “significant” if its
contribution to the viability of the
species is so important that, without
that portion, the species would be in
danger of extinction.

We evaluate biological significance
based on the principles of conservation
biology using the concepts of
redundancy, resiliency, and
representation. Resiliency describes the
characteristics of a species that allow it
to recover from periodic disturbance.
Redundancy (having multiple
populations distributed across the
landscape) may be needed to provide a
margin of safety for the species to
withstand catastrophic events.
Representation (the range of variation
found in a species) ensures that the
species’ adaptive capabilities are
conserved. Redundancy, resiliency, and
representation are not independent of
each other, and some characteristic of a
species or area may contribute to all
three. For example, distribution across a
wide variety of habitats is an indicator
of representation, but it may also
indicate a broad geographic distribution
contributing to redundancy (decreasing
the chance that any one event affects the
entire species), and the likelihood that

some habitat types are less susceptible
to certain threats, contributing to
resiliency (the ability of the species to
recover from disturbance). None of these
concepts is intended to be mutually
exclusive, and a portion of a species’
range may be determined to be
“significant” due to its contributions
under any one of these concepts.

For the purposes of this proposed rule
and finding, we determine if a portion’s
biological contribution is so important
that the portion qualifies as
“significant” by asking whether, without
that portion, the representation,
redundancy, or resiliency of the species
would be so impaired that the species
would have an increased vulnerability
to threats to the point that the overall
species would be in danger of extinction
(i.e., would be “endangered”).
Conversely, we would not consider the
portion of the range at issue to be
“significant” if there is sufficient
resiliency, redundancy, and
representation elsewhere in the species’
range that the species would not be in
danger of extinction throughout its
range if the population in that portion
of the range in question became
extirpated (extinct locally).

We recognize that this definition of
“significant” establishes a threshold
that is relatively high. On the one hand,
given that the consequences of finding
a species to be endangered or threatened
in an SPR would be listing the species
throughout its entire range, it is
important to use a threshold for
“significant” that is robust. It would not
be meaningful or appropriate to
establish a very low threshold whereby
a portion of the range can be considered
“significant” even if only a negligible
increase in extinction risk would result
from its loss. Because nearly any portion
of a species’ range can be said to
contribute some increment to a species’
viability, use of such a low threshold
would require us to impose restrictions
and expend conservation resources
disproportionately to conservation
benefit: Listing would be rangewide,
even if only a portion of the range of
minor conservation importance to the
species is imperiled. On the other hand,
it would be inappropriate to establish a
threshold for “significant” that is too
high. This would be the case if the
standard were, for example, that a
portion of the range can be considered
“significant” only if threats in that
portion result in the entire species’
being currently endangered or
threatened. Such a high bar would not
give the SPR phrase independent
meaning, as the Ninth Circuit held in
Defenders of Wildlife v. Norton, 258
F.3d 1136 (9th Cir. 2001).

The definition of “‘significant” used in
this proposed rule and finding carefully
balances these concerns. By setting a
relatively high threshold, we minimize
the degree to which restrictions would
be imposed or resources expended that
do not contribute substantially to
species conservation. But we have not
set the threshold so high that the phrase
“in a significant portion of its range”
loses independent meaning.
Specifically, we have not set the
threshold as high as it was under the
interpretation presented by the Service
in the Defenders litigation. Under that
interpretation, the portion of the range
would have to be so important that
current imperilment there would mean
that the species would be currently
imperiled everywhere. Under the
definition of “significant” used in this
proposed rule and finding, the portion
of the range need not rise to such an
exceptionally high level of biological
significance. (We recognize that if the
species is imperiled in a portion that
rises to that level of biological
significance, then we should conclude
that the species is in fact imperiled
throughout all of its range, and that we
would not need to rely on the SPR
language for such a listing.) Rather,
under this interpretation we ask
whether the species would be
endangered everywhere without that
portion, i.e., if that portion were
completely extirpated. In other words,
the portion of the range need not be so
important that even being in danger of
extinction in that portion would be
sufficient to cause the remainder of the
range to be endangered; rather, the
complete extirpation (in a hypothetical
future) of the species in that portion
would be required to cause the
remainder of the range to be
endangered.

The range of a species can
theoretically be divided into portions in
an infinite number of ways. However,
there is no purpose to analyzing
portions of the range that have no
reasonable potential to be significant
and threatened or endangered. To
identify only those portions that warrant
further consideration, we determine
whether there is substantial information
indicating that: (1) The portions may be
“significant,” and (2) the species may be
in danger of extinction there or likely to
become so within the foreseeable future.
Depending on the biology of the species,
its range, and the threats it faces, it
might be more efficient for us to address
the significance question first or the
status question first. Thus, if we
determine that a portion of the range is
not “significant,” we do not need to
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determine whether the species is
endangered or threatened there; if we
determine that the species is not
endangered or threatened in a portion of
its range, we do not need to determine
if that portion is “significant.” In
practice, a key part of the portion status
analysis is whether the threats are
geographically concentrated in some
way. If the threats to the species are
essentially uniform throughout its
range, no portion is likely to warrant
further consideration. Moreover, if any
concentration of threats applies only to
portions of the species’ range that
clearly would not meet the biologically
based definition of ““significant,” such
portions will not warrant further
consideration.

Applying the process described
above, we evaluated the continental
U.S. wood stork DPS’s range to
determine if any areas could be
considered a significant portion of its
range, and a key portion of that
determination is whether the threats are
geographically concentrated in some
manner. As detailed in the threat
analysis in this proposed rule and
finding, the primary threat to the wood
stork—habitat loss, fragmentation, and
modification—is a relatively uniform
threat across the species’ range.

It could be argued that at the time of
listing, the threat of habitat destruction
and fragmentation to the continental
U.S. wood stork DPS at one time was
concentrated in south Florida. With the
current habitat regimes, nesting wood
storks have persisted in south Florida
with nesting numbers below historic
counts but also varying annually from
hundreds to several thousand in many
years (Table 2). Even though we share
above that no concentration of threats
currently occurs in the range of this
DPS, we provide here more detail on
south Florida to show further why it is
not a significant portion of range
because of the emphasis on south
Florida in the wood stork recovery plan.

The wood storks nesting in south
Florida (the region south of Lake
Okeechobee from Lee County on the
west coast to Palm Beach County on the
east coast, and the Everglades and Big
Cypress systems) now represent
approximately 25 percent of the
breeding wood storks in the United
States during the past 10 years (Tables
1 and 2). Total nesting pairs in this
region have been quite variable, but
showed a general pattern of decline
during the 1970s and remained low
through the mid 1980s. However, wood
stork nesting increased in south Florida
from the mid 1990s (an average of 400
to 500 pairs) to a high of 5,816 pairs in
2009. A 3-year running average since

the time of listing in 1984 ranges from
457 to 3,449 pairs, with considerable
variability. These observed fluctuations
in the nesting between years and nesting
sites have been attributed primarily to
variable hydrologic conditions during
the nesting season (Crozier and Gawlik
2003, p. 1; Crozier and Cook 2004, pp.
1-2). Frequent, heavy rains during
nesting can cause water levels to
increase rapidly. The abrupt increases
in water levels during nesting, termed
reversals (Crozier and Gawlik 2003, p.
1), may cause nest abandonment, re-
nesting, late nest initiation, and poor
fledging success. For example, optimal
foraging conditions in 2006 resulted in
high nesting success, but the 2-year
drought that followed in 2007 and 2008
resulted in no nesting success in the
Corkscrew Sanctuary rookery (Lauritsen
2007, p. 11; Lauritsen 2008, p. 12).
However, 2009 nesting data for
Corkscrew Sanctuary rookeries noted
1,120 nests producing 2,570 nestlings
(Lauritsen 2009, p. 13). Similar
rebounds in nesting activity were
recorded for other south Florida
rookeries in 2009, with possibly the
largest number of nest starts since 1975,
estimated at about 4,000 nests
throughout the Everglades and Big
Cypress Systems (Newman 2009, p. 51)
and a total of 5,816 nesting pairs (Table
2) in south Florida.

The CERP established performance
measures and related goals for wood
storks and other wading bird species.
Metrics include the number of pairs of
nesting wood storks and the location of
the wood stork colonies. The timing of
nesting, which shifted from historical
periods of November through December
to January through March, is also a
metric. There have been some recent
positive measures in Everglades
restoration regarding these metrics.
Restoration predicts that the return of
natural flows and hydrologic patterns
will result in large, sustainable breeding
wading bird populations, with large
colonies in the coastal zone of the
Everglades and a return to natural
timing of nesting, with wood stork nest
initiation in November or December.
Cook and Kobza (2010, p. 2) suggest that
Everglades National Park may be more
attractive to nesting birds in recent years
and that the 2009 breeding season was
the best nesting year in south Florida
since the 1940s. The 2009-2010 nesting
year did show an improvement in nest
timing with wood stork nesting in
January, which is earlier than previous
years, but which is still outside the
nesting onset target of November to
December (Newman 2009, p. 52;
Gottlieb 2010, p. 42). Also, Cook and

Kobza (2010, p. 2) report a general shift
of colony locations to the coast in recent
years.

Although the variability of habitat
conditions affects the nesting efforts in
south Florida and at times there is total
failure of a colony or little to no nesting,
we do not believe such variability will
cause extirpation of wood storks in
south Florida. Wood storks are a long-
lived species that demonstrate
considerable variation in population
numbers in response to changing
hydrological conditions (USFWS 1997,
p. 10). We are not aware of any other
threat within this portion of the range
that would act synergistically and
heighten our level of concern for the
wood stork population. Consequently,
although we recognize that it is
desirable to improve the nesting success
of wood storks in south Florida, we
conclude that the present level of
habitat threat, when combined with the
restoration efforts of CERP, is not of a
magnitude that leads us to delineate the
wood storks in and around south
Florida as being more in danger of
extinction than wood storks breeding in
central/north Florida through North
Carolina, nor as being a significant
portion of the range of the continental
U.S. wood stork DPS.

In summary, the primary threat to the
continental U.S. wood stork DPS—
habitat loss, fragmentation, and
modification—is relatively uniform
throughout the DPS’s range. We have
determined that none of the existing or
potential threats currently place the
continental U.S. wood stork DPS in
danger of extinction throughout all or a
significant portion of its range.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing increases
public awareness of threats to the
continental U.S. breeding population of
the wood stork, and promotes
conservation actions by Federal, State,
and local agencies, private
organizations, and individuals. The Act
provides for possible land acquisition
and cooperation with the State, and for
recovery planning and implementation.
The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part
below.

A number of the nesting colonies of
the continental U.S. wood stork DPS
occur on Federal conservation lands and
are consequently afforded protection
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from development and large-scale
habitat disturbance. Wood stork
colonies also occur on a variety of State-
owned properties, and existing State
and Federal regulations provide
protection on these sites. There is also

a significant number of wood stork
colonies that occur on private lands,
and through conservation partnerships,
many of these colonies are protected
through the owners’ stewardship. In
many cases these partnerships have
been developed through conservation
easements, wetland restoration projects,
and other conservation means. The fact
that wood stork habitat is primarily
wetlands also assures the opportunity
for conference or consultation on most
projects that occur in wood stork habitat
under the authorities described below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to the
continental U.S. breeding population of
the wood stork. If a Federal action may
affect the wood stork or its habitat, the
responsible Federal agency must consult
with the Service to ensure that any
action authorized, funded, or carried out
by such agency is not likely to
jeopardize the continued existence of
the wood stork. Federal agency actions
that may require consultation with us
include Corps’ involvement in projects
such as residential development, mining
operations, construction of roads and
bridges, or dredging that requires
dredge/fill permits. Protecting and
restoring wetlands that wood storks are
dependent upon through the
environmental regulatory review
process is the most important action
that Federal, State, and local regulatory
agencies can undertake and is key to
wood stork recovery.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered and threatened
wildlife. As such, these prohibitions
would be applicable to the wood stork.
These prohibitions, under 50 CFR 17.21
(17.31 for threatened wildlife species),
make it illegal for any person subject to
the jurisdiction of the United States to
“take” (including to harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, collect, or to attempt any of
these) within the United States or upon
the high seas, import or export, deliver,
receive, carry, transport, or ship in
interstate or foreign commerce in the
course of a commercial activity, or to
sell or offer for sale in interstate or
foreign commerce, any endangered
wildlife species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken in violation of the Act. Certain

exceptions apply to agents of the
Service and State conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving threatened wildlife species
under certain circumstances.
Regulations governing permits are
codified at § 17.32 for threatened
species. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and for incidental take in the course of
otherwise lawful activities. For
threatened species, permits are also
available for zoological exhibition,
educational purposes, and special
purposes consistent with the purposes
of the Act.

Questions regarding whether specific
activities will constitute a violation of
section 9 of the Act should be directed
to the U.S. Fish and Wildlife Service,
North Florida Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT section). Requests for copies of
the regulations regarding listed species
and inquiries about prohibitions and
permits may be addressed to the U.S.
Fish and Wildlife Service, Ecological
Services Division, 1875 Century
Boulevard, Suite 200, Atlanta, GA 30345
(telephone 404—679-7313, facsimile
404-679-7081).

Effects of This Rule

This rule, if made final, would revise
50 CFR 17.11(h) to reclassify the
continental U.S. wood stork DPS from
endangered to threatened on the List of
Endangered and Threatened Wildlife.
This proposed rule discusses how the
continental U.S. wood stork DPS is no
longer in danger of extinction
throughout all or a significant portion of
its range. However, this reclassification
would not significantly change the
protection afforded this species under
the Act. Based on new information
about the range of the continental U.S.
wood stork DPS and where nesting is
now occurring, this rule, if made final,
would also revise 50 CFR 17.11(h) to
reflect that the range of the continental
U.S. wood stork DPS has expanded from
Alabama, Florida, Georgia, and South
Carolina to also include North Carolina
and Mississippi (see Distinct Vertebrate
Population Segment Analysis section
above).

Anyone taking, attempting to take, or
otherwise possessing a wood stork, or
parts thereof, in violation of section 9 of
the Act is subject to a penalty under
section 11 of the Act. Pursuant to
section 7 of the Act, all Federal agencies
must ensure that any actions they
authorize, fund, or carry out are not
likely to jeopardize the continued

existence of the continental U.S. wood
stork DPS.

If this proposed rule is made final and
the continental U.S. wood stork DPS is
reclassified as threatened, recovery
actions directed at the wood stork
would continue to be implemented as
outlined in the recovery plan (Service
1997). Highest priority recovery actions
include: (1) Locate nesting habitat; (2)
locate roosting and foraging habitat; (3)
inform landowners; (4) protect (nesting)
sites from disturbance; (5) use existing
regulatory mechanisms to protect
habitat; and (6) monitor productivity of
stork populations. Other recovery
initiatives also include appointing a
recovery team to update the recovery
plan to ensure the recovery criteria and
actions reflect the most current
information on the demographics, range,
and habitat needs of the species.

Finalization of this proposed rule
would not constitute an irreversible
commitment on our part.
Reclassification of the continental U.S.
wood stork DPS from threatened status
back to endangered status would be
possible if changes occur in
management, population status, or
habitat, or if other factors detrimentally
affect the DPS or increase threats to the
species’ survival.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we will solicit the expert
opinions of at least three appropriate
and independent specialists for peer
review of this proposed rule. The
purpose of such review is to ensure that
decisions are based on scientifically
sound data, assumptions, and analysis.
We will send peer reviewers copies of
this proposed rule immediately
following publication in the Federal
Register. We will invite peer reviewers
to comment, during the public comment
period, on the specific assumptions and
conclusions regarding the proposed
reclassification to threatened. We will
summarize the opinions of these
reviewers in the final decision
document, and we will consider their
input, and any additional information
we receive, as part of our process of
making a final decision on the proposal.
Such communication may lead to a final
regulation that differs from this
proposal.

Required Determinations
Paperwork Reduction Act of 1995

This rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
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Reduction Act (44 U.S.C. 3501 et seq.).
This rule will not impose recordkeeping
or reporting requirements on State or
local governments, individuals,
businesses, or organizations. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act

We have determined that we do not
need to prepare an environmental
assessment or environmental impact
statement, as defined in the National
Environmental Policy Act of 1969 (42
U.S.C 4321 et seq.), in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of the
Interior Manual Chapter 512 DM 2, we
have considered possible effects on and

They have been advised through a
written informational mailing from the
Service. If future activities resulting
from this proposed rule may affect
Tribal resources, a Plan of Cooperation
will be developed with the affected
Tribe or Tribes.

Clarity of This Regulation (E.O. 12866)

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Florida Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).

Authors

The primary authors of this document
are the staff members of the North
Florida Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

We propose to amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

AuthOI‘ity: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.11(h) by revising the
entry for “Stork, wood” under “BIRDS”
in the List of Endangered and
Threatened Wildlife to read as follows:

have notified the Native American . \?V:Iz.lgf:e Endangered and threatened

Tribes within the range of the References Cited A,

continental U.S. breeding population of A complete list of references cited is

the wood stork about this proposal. available upon request from the North (h)* * *

Species Vertebrate popu- ; s :
Historic range lation where endan- Status Wheeré list- ﬁgtt)lﬁgtl Srpzjelglsal
Common name Scientific name gered or threatened

BIRDS

Stork, wood .............. Mycteria americana  U.S.A. (CA, AZ, TX, U.S.A. (AL, FL, GA, T 142, NA NA
to Carolinas), MS, NC, SC).
Mexico, C. and S.
America.




75966 Federal Register/Vol.

77, No. 247/ Wednesday, December 26, 2012 /Proposed Rules

* * * * *

Dated: December 14, 2012.
Rowan W. Gould,
Acting Director, Fish and Wildlife Service.
[FR Doc. 2012-30731 Filed 12-21-12; 4:15 pm]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 121121645-2645-01]
RIN 0648-BC80

Control Date for Qualifying Landings
History in the Central Gulf of Alaska
Trawl Groundfish Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking (ANPR); control date.

SUMMARY: At the request of the North
Pacific Fishery Management Council
(Council), this notice announces a
control date of December 31, 2012, that
may be used as a reference for future
management actions applicable to, but
not limited to, qualifying landings and
permit history for an allocation-based
management or catch share program in
the Central Gulf of Alaska (GOA) trawl
groundfish fisheries. This date
corresponds to the end of the fishing
year for this fishery, so that the full
catch history for 2012 may be
considered in any such future
management actions. We also expect
that this notice will publish close to the
control date of December 31, 2012, and
so will not either prompt speculation in
advance of the control date, or
disadvantage any fishers regarding their
fishing activity after the control date,
but before publication. This notice is
intended to promote awareness of
possible rulemaking and provide notice
to the public that any accumulation of
landings history in the Central GOA
trawl groundfish fisheries occurring
after the control date may not be
credited for purposes of making any
allocation under a future management
program. This notice is also intended to
discourage speculative entry into the
fisheries while the Council considers
whether and how allocations of fishing
privileges should be developed under a
future management program.

DATES: December 31, 2012, shall be
known as the control date for the
Central GOA trawl groundfish fisheries

and may be used as a reference for
allocations in a future management
program that is consistent with the
Council’s objectives and applicable
Federal laws.

FOR FURTHER INFORMATION CONTACT:
Rachel Baker: 907-586-7228 or
rachel.baker@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
U.S. exclusive economic zone (EEZ) of
the GOA under the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP). The Council prepared,
and NMFS approved, the FMP under
the authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA), 16 U.S.C. 1801 et seq.
Regulations governing U.S. fisheries and
implementing the FMP appear at 50
CFR parts 600 and 679.

This advance notice of proposed
rulemaking would apply to owners and
operators of catcher vessels and catcher/
processors participating in Federal
fisheries prosecuted with trawl gear in
the Central Reporting Area of the GOA.
The Central Reporting Area, defined at
§679.2 and shown in Figure 3 to 50 CFR
part 679, includes the Central
Regulatory Area (Statistical Areas 620
and 630).

The Council and NMFS annually
establish biological thresholds and
annual total allowable catch limits for
groundfish species to sustainably
manage the groundfish fisheries in the
GOA. To achieve these objectives,
NMEF'S requires vessel operators
participating in GOA groundfish
fisheries to comply with various
restrictions, such as fishery closures, to
maintain catch within specified total
allowable catch limits. The GOA
groundfish fishery restrictions also
include prohibited species catch (PSC)
limits for species that are generally
required to be discarded when
harvested. When harvest of a PSC
species reaches the specified PSC limit
for that fishery, NMFS closes directed
fishing for the target groundfish species,
even if the total allowable catch limit for
that species has not been harvested.

The Council and NMFS have long
sought to control the amount of fishing
in the North Pacific Ocean to ensure
that fisheries are conservatively
managed and do not exceed established
biological thresholds. One of the
measures used by the Council and
NMFS is the license limitation program
(LLP) which limits access to the
groundfish, crab, and scallop fisheries
in the Bering Sea and Aleutian Islands
and the GOA. The LLP is intended to
limit entry into federally managed
fisheries. For groundfish, the LLP

requires that persons hold and assign a
license to each vessel that is used to fish
in federally managed fisheries, with
some limited exemptions. The preamble
to the final rule implementing the
groundfish LLP provides a more
detailed explanation of the rationale for
specific provisions in the LLP (October
1, 1998; 63 FR 52642).

Over the course of the past few years,
the Council has recommended
amendments to the FMP to reduce the
use of PSC in the GOA fisheries. Under
Amendment 93 to the FMP, the Council
recommended, and NMFS approved,
Chinook PSC limits in the GOA pollock
(Theragra chalcogramma) trawl
fisheries (77 FR 42629, July 20, 2012).
In June 2012, the Council recommended
an FMP amendment to reduce halibut
PSC limits for the trawl and longline
fisheries in the Central GOA and
Western GOA. This series of actions
reflects the Council’s commitment to
reduce PSC in the GOA fisheries.
Participants in these fisheries,
particularly the Central GOA trawl
fisheries, have raised concerns that the
current limited access management
system creates a substantial disincentive
for participants to take actions to reduce
PSC usage, particularly if those actions
could reduce target catch rates.
Additionally, any participants who
choose not to take actions to reduce PSC
usage stand to gain additional target
catch by continuing to harvest
groundfish at a higher catch rate, at the
expense of any vessels engaged in PSC
avoidance. In October 2012, the Council
unanimously adopted a purpose and
need statement, and goals and
objectives, to support the development
of a management system that would
remove this disincentive to reduce PSC
usage.

The Council intends to develop a
management program that would
replace the current limited access
management program with allocations
of allowable harvest (catch shares) to
individuals, cooperatives, or other
entities. The goal of the program is to
improve stock conservation by creating
vessel-level and/or cooperative-level
incentives to control and reduce PSC,
and to create accountability measures
for participants when utilizing target,
secondary, and PSC species. The
Council also intends for the program to
improve operational efficiencies, reduce
incentives to fish during unsafe
conditions, and support the continued
participation of coastal communities
that are dependent on the fisheries. The
Council intends to develop an analysis
of alternatives for a catch share
management program that meets its
goals and objectives. In developing the
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alternatives for analysis, the Council
will consider how other fishery
management programs have considered
and applied MSA catch share provisions
to meet similar goals and objectives.

To dampen the effect of speculative
entry into the Central GOA trawl
groundfish fisheries in anticipation of
the future catch share program, the
Council announced a control date of
December 31, 2012. The Council stated
that it may not credit any catch history
in those fisheries after the control date
for purposes of making allocations
under a future management program.
The control date may be used as a
reference for future management
measures in determining how to credit
landings and permit history acquired
before or after this date for purposes of
establishing an allocation-based
management program. The
establishment of a control date,
however, does not obligate the Council
to use this control date or take any

action or prevent the Council from
selecting another control date or
imposing limits on permits acquired
prior to the control date. Accordingly,
this notification is intended to promote
awareness that the Council may develop
a catch share management program to
achieve its objectives for the Central
GOA trawl fisheries; to provide notice to
the public that any current or future
accumulation of fishing privilege
interests in the Central GOA trawl
fisheries may be affected, restricted, or
even nullified; and to discourage
speculative participation and behavior
in the fisheries while the Council
considers whether and how fishing
privileges should be assigned or
allocated in the future. Any measures
the Council considers may require
changes to the FMP. Such measures may
be adopted in a future amendment to
the FMP, which would include
opportunity for further public
participation and comment.

NMFS encourages public
participation in the Council’s
development of the Central GOA trawl
groundfish fisheries catch share
management program. Please consult
the Council’s web site at http://
www.alaskafisheries.noaa.gov/npfmec/
for information on public participation
in the Gouncil’s decision-making
process.

This notification and control date do

not impose any legal obligations,
requirements, or expectation.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 17, 2012.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2012-30962 Filed 12—21-12; 8:45 am]

BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 19, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments regarding this information
collection received by January 25, 2013
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725—17th
Street NW., Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs

potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Specimen Submission.

OMB Control Number: 0579-0090.
Summary of Collection: The Animal
Health Protection Act of 2002 (AHPA) is

the primary Federal law governing the
protection of animal health. The law
gives the Secretary of Agriculture broad
authority to detect, control, or eradicate
pests or diseases of livestock or poultry.
Disease prevention is the most effective
method for maintaining a healthy
animal population and for enhancing
the United States’ ability to globally
compete in the trade of animals and
animal products. VS Forms 10—4 and
10—4A, Specimen Submission are
critical components of APHIS’ disease
surveillance mission. They are used
routinely when specimens (such as
blood, milk, tissue, or urine) from any
animal (including cattle, swine, sheep,
goats, horses, and poultry) are submitted
to APHIS’ National Veterinary Services
Laboratories (NVSL) for disease testing.
VS Form 5-38, Parasite Submission
form, is completed by State
veterinarians or other State
representatives, accredited
veterinarians, private laboratories,
research institutions, and owners or
producer.

Need and Use of the Information:
Using APHIS form VS 10-4, State or
Federal veterinarians, accredited
veterinarians, or other State and Federal
representatives will document the
collection and submission of specimens
for laboratory analysis. The form
identifies the individual animal from
which the specimen is taken as well as
the animal’s herd or flock; the type of
specimen submitted, and the purpose of
submitting the specimen. The National
Tick Surveillance Program is based on
the information submitted on VS Form
5—-38, in addition to critical surveillance
information needed for the Cattle Fever
Tick Eradication Program. This
information identifies the individual
submitting the tick samples. Without
the information APHIS would not have
the critical information necessary to
effectively operate a disease
surveillance program.

Description of Respondents: State,
Local or Tribal Government; Business or
other for-profit.

Number of Respondents: 3,208.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 9,267.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012-30972 Filed 12-21-12; 4:15 pm]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 19, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 3955806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
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number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Quality Control Review
Schedule.

OMB Control Number: 0584—-0299.

Summary of Collection: States
agencies are required to perform Quality
Control (QC) review for the
Supplemental Nutrition Assistance
Program (SNAP). The FNS-380-1,
Quality Control Review Schedule is for
State use to collect both QC data and
case characteristics for SNAP and to
serve as the comprehensive data entry
form for SNAP QC reviews. The
legislative basis for the operation of the
QC system is provided by Section 16 of
the Food and Nutrition Act of 2008, as
amended (the Act).3

Need and Use of the Information: The
Food and Nutrition Service (FNS) will
collect information to monitor and
reduce errors, develop policy strategies,
and analyze household characteristic
data. In addition, FNS will use the data
to determine sanctions and bonus
payments based on error rate
performance, and to estimate the impact
of some program changes to SNAP
participation and costs by analyzing the
available household characteristic data.

Description of Respondents: State,
Local, or Tribal Government.

Number of Respondents: 53.

Frequency of Responses:
Recordkeeping; Reporting: Weekly;
Monthly.

Total Burden Hours: 64,542.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012-30973 Filed 12-21-12; 4:15 pm]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 19, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Rural Business Service (RBS)

Title: 7 CFR 4279-A, Guaranteed
Loan-making General .

OMB Control Number: 0570-0018.

Summary of Collection: The Business
and Industry (B&I) program was
legislated in 1972 under Section 310B of
the Consolidated Farm and Rural
Development Act, as amended. The
purpose of the program is to improve,
develop, or finance businesses,
industries, and employment and
improve the economic and
environmental climate in rural
communities. This purpose is achieved
through bolstering the existing private
credit structure through the
guaranteeing of quality loans made by
lending institutions, thereby providing
lasting community benefits. The B&I
program is administered by the RBS
through Rural Development State and
sub-State offices serving each state.

Need and Use of the Information: RBS
will collect information to determine
the eligibility and credit worthiness for
a lender or borrower. The information is
used by Agency loan officers and
approval officials to determine lender

program eligibility and for program
monitoring.

Description of Respondents: Business
or other for-profit; State, Local or Tribal
Government.

Number of Respondents: 615.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 1,269.

Title: Intermediary Re-lending
Program.

OMB Control Number: 0570-0021.

Summary of Collection: The objective
of the Intermediary Relending Program
(IRP) is to improve community facilities
and employment opportunities and
increase economic activity in rural areas
by financing business facilities and
community development. This purpose
is achieved through loans made by the
Rural Business-Cooperative Service
(RBS) to intermediaries that establish
programs for the purpose of providing
loans to ultimate recipients for business
facilities and community development.
The Community Economic
Development Act of 1981 (42 U.S.C.
9812(a), section 623(a)) provides for the
Secretary the authority to make loans to
nonprofit entities who will in turn
provide financial assistance to rural
businesses to improve business,
industry and employment opportunities
as well as provide a diversification of
the economy in rural areas.

Need and Use of the Information: The
information requested is necessary for
RBS to process applications in a
responsible manner, make prudent
credit and program decisions, and
effectively monitor the intermediaries’
activities to protect the Government’s
financial interest and ensure that funds
obtained from the Government are used
appropriately. Various forms are used to
include information to identify the
intermediary, describe the
intermediary’s experience and expertise,
describe how the intermediary will
operate its revolving loan fund, provide
for debt instruments, loan agreements,
and security, and other material
necessary for prudent credit decisions
and reasonable program monitoring.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit.

Number of Respondents: 202.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 17,959.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012-30974 Filed 12-21-12; 4:15 pm]
BILLING CODE 3410-XT-P
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DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service (RUS) invites
comments on this information
collection for which approval from the
Office of Management and Budget
(OMB) will be requested.

DATES: Comments on this notice must be
received by February 22, 2013.

FOR FURTHER INFORMATION CONTACT:
Michele L. Brooks, Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, 1400
Independence Ave. SW., STOP 1522,
Room 5162-South Building,
Washington, DC 20250-1522.
Telephone: (202) 690-1078, FAX: (202)
720—-8435 or email:
michele.brooks@wdc.usda.gov.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
RUS is submitting to OMB for
extension.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Michele L. Brooks, Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, STOP 1522, 1400
Independence Ave. SW., Washington,

DC 20250-1522, FAX: (202) 720-8435
or email: michele.brooks@wdc.usda.gov.

Title: Request for Release of Lien and/
or Approval of Sale.

OMB Control Number: 0572—-0041.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Rural Utilities Service
(RUS) makes mortgage loans and loan
guarantees to electric and
telecommunications systems to provide
and improve electric and
telecommunications service in rural
areas pursuant to the Rural
Electrification Act of 1936, as amended
(7 U.S.C. 901 et seq,) (RE Act). All
current and future capital assets of RUS
borrowers are ordinarily mortgaged or
pledged to the Federal Government as
security for RUS loans. Assets include
tangible and intangible utility plant,
non-utility property, construction in
progress, and materials, supplies, and
equipment normally used in a
telecommunications system. The RE Act
and the various security instruments,
e.g., the RUS mortgage, limit the rights
of a RUS borrower to dispose of its
capital assets. The RUS Form 793,
Request for Release of Lien and/or
Approval of Sale, allows the
telecommunications program borrower
to seek agency permission to sell some
of its assets. The form collects detailed
information regarding the proposed sale
of a portion of the borrower’s system.
RUS telecommunications borrowers fill
out the form to request RUS approval in
order to sell capital assets.

Estimate of Burden: public reporting
burden for this collection of information
is estimated to average 2.75 hours per
response.

Respondents: Business or other for-
profit; not-for-profit organizations.

Estimated Number of Respondents:
40.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 110.

Copies of this information collection
can be obtained from Rebecca Hunt,
Program Development and Regulatory
Analysis, at (202) 205-3660, FAX: (202)
720-8435 or email:
rebecca.hunt@wdc.usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: December 13, 2012.
John Charles Padalino,
Acting Administrator, Rural Utilities Service.
[FR Doc. 2012-30672 Filed 12—-21-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Capital Construction Fund—
Deposit/Withdrawal Report.

OMB Control Number: 0648—0041.

Form Number(s): NOAA 34-82.

Type of Request: Regular submission
(extension of a current information
collection).

Number of Respondents: 2,000.

Average Hours per Response: 20
minutes.

Burden Hours: 667.

Needs and Uses: This request is for an
extension of a currently approved
information collection. Respondents
will be commercial fishing industry
individuals, partnerships, and
corporations which entered into Capital
Construction Fund agreements with the
Secretary of Commerce allowing
deferral of Federal taxation on fishing
vessel income deposited into the fund
for use in the acquisition, construction,
or reconstruction of fishing vessels.
Deferred taxes are recaptured by
reducing an agreement vessel’s basis for
depreciation by the amount withdrawn
from the fund for its acquisition,
construction, or reconstruction. The
deposit/withdrawal information
collected from agreement holders is
required pursuant to 50 CFR part 259.35
and Public Law 99-514 (The Tax
Reform Act, 1986). The information
collected is required to ensure that
agreement holders are complying with
fund deposit/withdrawal requirements
established in program regulations and
properly accounting for fund activity on
their Federal income tax returns. The
information collected must also be
reported semi-annually to the Secretary
of Treasury in accordance with the Tax
Reform Act.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
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Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA_Submission@omb.eop.gov.

Dated: December 19, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-30976 Filed 12-21-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Economic Value of Puerto Rico’s
Coral Reef Ecosystems for Recreation/
Tourism.

OMB Control Number: None.

Form Number(s): NA.

Type of Request: Regular submission
(request for a new information
collection).

Number of Respondents: 32.

Average Hours per Response: 2 hours.

Burden Hours: 64.

Needs and Uses: This request is for a
regular submission (new collection).

NOAA and the U.S. Environmental
Protection Agency (EPA) have entered a
partnership to estimate the market and
non-market economic values of Puerto
Rico’s coral reef ecosystems. Estimates
will be made for all ecosystem services
for the Guanica Bay Watershed and for
recreation-tourism for all of Puerto
Rico’s coral reef ecosystems.

The required information is to
conduct focus groups to help in
designing the full surveys of visitors and
residents of Puerto Rico. The four focus
groups; two visitor and two resident
focus groups, will be used to address the
attributes of coral reef ecosystems that
people may consider important, and the
levels of the attributes to be valued.
Attributes would include natural
attributes such as water clarity/
visibility, coral cover and diversity, and
fish abundance and diversity. In
addition, issues such as crowded
conditions or number of other users that
users (e.g. SCUBA divers, snorkelers,

recreational fishers, and wildlife
viewers) see while doing their activities
on the reefs will be evaluated. This set
of focus groups will be conducted one
time only.

Affected Public: Individuals or
households.

Frequency: One time.

Respondent’s Obligation: Voluntary.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—-0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA_Submission@omb.eop.gov.

Dated: December 19, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-30977 Filed 12-21-12; 4:15 pm]
BILLING CODE 3510-NK-P

DEPARTMENT OF COMMERCE
U.S. Census Bureau

Proposed Information Collection;
Comment Request; The American
Community Survey 2014 Content
Change

AGENCY: U.S. Census Bureau,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: To ensure consideration, written
comments must be submitted on or
before February 25, 2013.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at jjessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Cheryl Chambers, U.S.
Census Bureau, American Community
Survey Office, Washington, DC 20233
by FAX to (301) 763-8070 or via the
Internet at
ACSO.communications@census.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

The American Community Survey
(ACS) collects detailed population and
housing data every month and provides
tabulations of these data on a yearly
basis. In the past, the long-form data
were collected only at the time of each
decennial census. After years of
development and testing, the ACS began
full implementation in households in
January 2005 and in Group Quarters
(GQs) in January 2006.

The ACS provides more timely
information for critical economic
planning by governments and the
private sector. In the current
information-based economy, federal,
state, tribal, and local decision makers,
as well as private business and non-
governmental organizations, need
current, reliable, and comparable
socioeconomic data to chart the future.
In 2006, the ACS began publishing up-
to-date profiles of American
communities every year, providing
policymakers, planners, and service
providers in the public and private
sectors this information every year—-not
just every ten years.

The ACS released estimates of
population and housing characteristics
for geographic areas of all sizes in
December 2010. These data products,
used by federal agencies and others, are
similar in scope to the Summary File 3
tables from Census 2000.

In April 2012, the Department of
Health and Human Services requested
that OMB and Census consider the
addition of a health insurance exchange
or premium subsidy question to the
ACS. The proposed new question would
focus on individuals securing health
insurance through the state exchanges,
with particular attention to those
receiving a premium subsidy. This
question would secure information
critical to the Department’s, the
Administration’s and states’ planning,
implementation and evaluation of the
role of the health insurance exchanges
and the provision of subsidies to eligible
individuals and families; as well as
provisions of the Patient Protection and
Accountable Care Act (ACA) slated for
full implementation beginning in
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CY 2014. The new question would be
in addition to and not a replacement of
the current ACS health insurance
question. In response to this request, the
Census Bureau conducted qualitative
testing in 2012 of an additional question
related to subsidized premiums for
health insurance. Based on the results of
that testing, the Census Bureau is
considering adding this topic to the ACS
questionnaire in 2014.

The Census Bureau is also
considering a modification to the ACS
question on race for implementation in
2014. Based on testing conducted in
parallel with the 2010 Census called the
Alternative Questionnaire Experiment,
the Census Bureau saw no negative
impact in modifying the categories to
the race question by removing the term
“Negro” from the category “‘Black,
African American, or Negro.” Given this
finding, and previous negative feedback
provided to the Census Bureau on the
inclusion of this term in this category,
the Census Bureau is proposing
removing this term from this category in
the 2014 ACS.

In an effort to enhance the value of
data on vacant housing units, the
Census Bureau is considering the
expansion of the vacancy status
categories from which Field
Representatives (FRs) can choose as
they try to determine the status of
vacant housing units. Data users have
expressed a strong interest in knowing
the composition of the “Other Vacant”
category, which can be as high as 30
percent of vacant housing units and
which may contain a substantial
number of housing units in the so-called
“shadow inventory” of housing units
that may come on the market at some
point for rent or for sale.

1I. Method of Collection

The Census Bureau will mail survey
instruction materials to households
selected for the ACS. The materials will
instruct the residents to complete the
ACS questionnaire online. For
households that do not complete the
online questionnaire, Census Bureau
staff will then mail out a questionnaire
package. For households that complete
neither an online form nor a paper form,
Census Bureau staff will attempt to
conduct interviews via Computer
Assisted Telephone Interviewing
(CATI). Census Bureau staff will also
conduct Computer-Assisted Personal
Interviewing (CAPI) for a sub sample of
households that do not respond. The
Census Bureau conducts a content re-
interview from a small sample of
respondents.

For most types of GQs, Census Bureau
FRs will conduct personal interviews

with respondents to complete
questionnaires or, if necessary, leave
questionnaires and ask respondents to
complete. Census Bureau staff collects
information from GQ contacts via CAPL
Census Bureau staff will conduct a GQ
contact re-interview from a sample of
GQs primarily through CATI and a very
small percentage via CAPL

The Census Bureau staff will provide
Telephone Questionnaire Assistance
(TQA) and if the respondent indicates a
desire to complete the survey by
telephone, the TQA interviewer
conducts the interview.

II1. Data

OMB Control Number: 0607—-0810.

Form Number(s): ACS—1, ACS-1(SP),
ACS-1(PR), ACS-1(PR)SP, ACS-1(GQ),
ACS-1(PR)(GQ), GQFQ, ACS CATI
(HU), ACS CAPI (HU), ACS RI (HU), and
AGQ QI, AGQRI.

Type of Review: Regular submission.

Affected Public: Individuals,
households, and businesses.

Estimated Number of Respondents:
We plan to contact the following
number of respondents each year:
3,540,000 households; 200,000 persons
in group quarters; 20,000 contacts in
group quarters; 43,000 households for
re-interview; and 1,500 group quarters
contacts for re-interview.

Estimated Time per Response:
Estimates are 40 minutes per household,
15 minutes per GQ contact, 25 minutes
per resident in GQ, and 10 minutes per
household or GQ contact in the re-
interview samples.

Estimated Total Annual Burden
Hours: The estimate is an annual
average of

2,337,900 burden hours.

Estimated Total Annual Cost: Except
for their time, there is no cost to
respondents.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United States
Code, Section 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 20, 2012.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-31002 Filed 12—-21-12; 4:15 pm]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 57-2010]

Foreign-Trade Zone 148—Knoxville,
Tennessee, Toho Tenax America, Inc.,
Subzone 148C (Carbon Fiber
Manufacturing Authority); Extension of
Comment Period on New Evidence

The comment period on new evidence
provided by Toho Tenax America, Inc.
(TTA), in response to the examiner’s
preliminary recommendation not to
authorize TTA to manufacture carbon
fiber for the U.S. market at this time, is
being extended to February 11, 2013, to
allow interested parties additional time
in which to comment (77 FR 73978, 12/
12/2012). Rebuttal comments may be
submitted during the subsequent 15-day
period, until February 26, 2013.
Submissions (original and one
electronic copy) shall be addressed to
the Board’s Executive Secretary at:
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 21013,
1401 Constitution Ave. NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Diane Finver at Diane.Finver@trade.gov
or (202) 482-1367.

Dated: December 18, 2012.
Elizabeth Whiteman,
Acting Executive Secretary.
[FR Doc. 2012—-30943 Filed 12—21-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board
[B-92-2012]

Foreign-Trade Zone 26 — Atlanta,
Georgia Notification of Proposed
Production Activity Suzuki Mfg. of
America Corp. (All-Terrain Vehicles)
Rome, Jonesboro and Cartersville,
Georgia

Georgia Foreign-Trade Zone, Inc.,
grantee of FTZ 26, submitted a


mailto:Diane.Finver@trade.gov

Federal Register/Vol. 77, No. 247 /Wednesday, December 26, 2012/ Notices 75973
notification of proposed production Dated: December 19, 2012. c Margin
activity on behalf of Suzuki Mfg. of Andrew McGilvray, ompany (percent)
America Corp. (SMACQ), located in Executive Secretary. -

Rome, Jonesboro, and Cartersville, [FR Doc. 2012-31082 Filed 12-21-12; 4:15 pm] SKF Industries S.p.A.
Geor Th f f Somecat S.p.A., and SKF
gia. The notification conforming to BILLING CODE P RIV-SKF Officine di Vill

the requirements of the regulations of - icine di vifar

. Perosa S.p.A 0.00
the Foreign-Trade Zones Board (15 CFR SNECMA .. 0.00
400.22) was received on November 19, pEpARTMENT OF COMMERCE Volkswagen AG 0.00
2012. . Volkswagen Zubehor GmbH ... 0.00

The SMAC facilities are located at:

1520 and 1627 Technology Parkway,
NW., Rome (Floyd County); 9250 Main
Street, Jonesboro (Clayton County); and,
400 High Point Road Cartersville
(Bartow County), Georgia. A separate
request for subzone designation at the
SMAC facilities has been processed
under Section 400.24(c) of the Board’s
regulations. The facilities are used for
the production of all-terrain vehicles
(ATVs) and related components
(carriers, footrests, fuel tanks, grips/
handle bars, frames, rear box
assemblies). Production under FTZ
procedures could exempt SMAC from
customs duty payments on the foreign
status components and materials used
in export production. On its domestic
sales, SMAC would be able to choose
the duty rate during customs entry
procedures that apply to ATVs and
related components (free—2.5%) for the
foreign status inputs noted below.
Customs duties also could possibly be
deferred or reduced on foreign status
production equipment.

Components and materials sourced
from abroad include: articles of rubber,
hoses, gaskets, washers, fasteners,
springs, sign plates/labels, brackets,
plates, braces, fittings, body parts,
engines and related parts, pumps, fans,
valves, hose/pipe assemblies, guides,
electrical components, coils, sensors
and related assemblies, resistors, horns,
relays, switches, lighting equipment,
radiators, electronic control units,
stampings, other parts of ATVs, brake
parts, axles, gauges, and wheels (duty
rate ranges from free to 8.6%).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is
February 4, 2013.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
Web site, which is accessible via
www.trade.gov/ftz.

For further information, contact Pierre
Duy at Pierre.Duy@trade.gov, or (202)
482-1378.

International Trade Administration

[A-427-801, A—428-801, A—475-801]

Ball Bearings and Parts Thereof From
France, Germany, and ltaly: Final
Results of Antidumping Duty
Administrative Reviews; 2010-2011

Correction

In notice document 2012-29770,
appearing on pages 73415-73417 in the
issue of Monday, December 10, 2012,
make the following correction:

On page 73416, in the second and
third columns, the table is corrected to
read as set forth below.

Margin
Company (perc%nt)
France:
Audi AG .o 0.00
Bosch Rexroth SAS ................ 0.00
Caterpillar Group Services S.A 0.00
Caterpillar Materials Routiers
SAAS 0.00
Caterpillar S.A.R.L ...coccvvreenee 0.00
Perkins Engines Company
Limited ......ccooviiii 0.00
SNECMA ... 0.00
NTN-SNR ........ 0.00
Volkswagen AG .......cccceeeeneee 0.00
Volkswagen Zubehor GmbH ... 0.00
Germany:
Bayerische Motoren Werke
AG e 0.00
Bosch Rexroth AG .......ccc...... 0.00
BSH Bosch und Siemens
Hausgerate GmbH .............. 0.00
Caterpillar S.A.R.L. ..coovreenee 0.00
myonic GmbH ... 0.00
Robert Bosch GmbH ............... 0.00
Robert Bosch GmbH Power
Tools and Hagglunds Drives 0.00
Italy:
Audi AG ..o 0.00
Bosch Rexroth S.p.A .............. 0.00
Caterpillar Overseas S.A.R.L .. 0.00
Caterpillar of Australia Pty. Ltd 0.00
Caterpillar Group Services S.A 0.00
Caterpillar Mexico, S.A. de
CV o 0.00
Caterpillar Americas C.V ........ 0.00
Hagglunds Drives S.r.l ............ 0.00
Perkins Engines Company
Limited ......ccooviiii 0.00
Schaeffler ltalia S.r.l. and
WPB Water Pump Bearing
GmbH & Co. KG, Schaeffler
Italia SpA and The
Schaeffler Group ................. 0.00

[FR Doc. C1-2012-29770 Filed 12—-21-12; 8:45 am]|
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

International Trade Administration
[C-552-813]

Certain Steel Wire Garment Hangers
From the Socialist Republic of
Vietham: Final Affirmative
Countervailing Duty Determination and
Final Affirmative Critical
Circumstances Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) determines that
countervailable subsidies are being
provided to producers and exporters of
steel wire garment hangers (garment
hangers) from the Socialist Republic of
Vietnam. For information on the
estimated subsidy rates, see the
“Suspension of Liquidation” section of
this notice.

DATES: Effective Date: December 24,
2012.

FOR FURTHER INFORMATION CONTACT:
Robert Copyak or John Coniff, AD/CVD
Operations, Office 8, Import
Administration, U.S. Department of
Commerce, Room 4014, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone: 202—482—-2209
and 202—-482-1009, respectively.

SUPPLEMENTARY INFORMATION

Background

This investigation, which covers 15
programs, was initiated on January 18,
2012.1 The Petitioners in this
investigation are M&B Metal Products
Company, Inc., Innovative Fabrication
LLC/Indy Hanger, and US Hanger
Company, LLC. The respondents in this
investigation are: South East Asia
Hamico Export Joint Stock Company
(SEA Hamico), Nam A Hamico Export
Joint Stock Company (Nam A), and Linh

1 See Steel Wire Garment Hangers From the
Socialist Republic of Vietnam: Initiation of
Countervailing Duty Investigation. 77 FR 3737
(January 2, 2011) (Initiation), and accompanying
Initiation Checklist.
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Sa Hamico Company Limited (Linh Sa)
(collectively, the Hamico Companies),
and Infinite Industrial Hanger Limited
(Infinite) and Supreme Hanger Company
Limited (Supreme) (collectively, the
Infinite Companies).

Period of Investigation

The period of investigation for which
we are measuring subsidies is January 1,
2011, through December 31, 2011.

Case History

The events that have occurred since
the Department published the
Preliminary Determination 2 are
discussed in the Memorandum to Paul
Piquado, Assistant Secretary for Import
Administration, Issues and Decision
Memorandum for the Final
Determination in the Countervailing
Duty Investigation of Steel Wire
Garment Hangers From the Socialist
Republic of Vietnam (Decision
Memorandum).3

Scope of the Investigation

The merchandise subject to the
investigation is steel wire garment
hangers, fabricated from carbon steel
wire, whether or not galvanized or
painted, whether or not coated with
latex or epoxy or similar gripping
materials, and/or whether or not
fashioned with paper covers or capes
(with or without printing) and/or
nonslip features such as saddles or
tubes. These products may also be
referred to by a commercial designation,
such as shirt, suit, strut, caped, or latex
(industrial) hangers.

Specifically excluded from the scope
of the investigation are (a) Wooden,
plastic, and other garment hangers that
are not made of steel wire; (b) steel wire
garment hangers with swivel hooks; (c)
steel wire garment hangers with clips
permanently affixed; and (d) chrome-
plated steel wire garment hangers with
a diameter of 3.4mm or greater.

The products subject to the
investigation are currently classified
under U.S. Harmonized Tariff Schedule
(HTSUS) subheadings 7326.20.0020 and
7323.99.9080. Although the HTSUS

2 See Certain Steel Wire Garment Hangers From
the Socialist Republic of Vietnam: Preliminary
Affirmative Countervailing Duty Determination and
Alignment of Final Countervailing Duty
Determination with Final Antidumping Duty
Determination, 77 FR 32930 (June 4, 2012)
(Preliminary Determination).

3Public versions of all business proprietary
documents and all public documents are on file
electronically via Import Administration’s
Antidumping and Countervailing Duty Centralized
Electronic Service System (IA ACCESS). Access to
IA ACCESS is available to registered users at
http://iaaccess.trade.gov and in the Central Records
Unit (CRU), room 7046 of the main Department of
Commerce building.

subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Scope Comments

As discussed in the Initiation, we set
aside a period for interested parties to
raise issues regarding product
coverage.* However, no parties
submitted scope comments on the
records of the AD or CVD investigations.

Critical Circumstances

In the Preliminary Critical
Circumstances Determination, the
Department concluded that critical
circumstances do not exist with respect
to the Hamico Companies, in
accordance with section 703(e)(1) of the
Tariff Act of 1930, as amended (the
Act).5 However, the Department also
concluded that critical circumstances
exist for the Infinite Companies and for
imports from ‘““all other”” exporters of
garment hangers from Vietnam.® On
December 7, 2012, Joobles LLC (Joobles),
an importer of garment hangers,
submitted comments regarding the
Preliminary Critical Circumstances
Determination.” On December 10, 2012,
the Department rejected Joobles’ critical
circumstances submission because it
contained untimely-filed factual
information.® The Department invited
Joobles to resubmit its comments with
the untimely-filed factual information
removed; however, Joobles did not
resubmit its comments. The Department
has otherwise received no other
comments.

Because there are no comments on the
record, we have not changed our
findings from the Preliminary Critical
Circumstances Determination.
Therefore, in accordance with section
705(a)(2) of the Act, we continue to find
that critical circumstances exist with
respect to imports from the Infinite
Companies and “all other” exporters of
garment hangers from Vietnam.

Analysis of Subsidy Programs and
Comments Received

The subsidy programs under
investigation and the issues raised in
the case and rebuttal briefs submitted by
parties in this investigation are
addressed in the Decision

4 See Initiation, 77 FR at 3737.

5 See Steel Wire Garment Hangers From the
Socialist Republic of Vietnam: Preliminary
Affirmative Determination of Critical
Circumstances, 77 FR 73430 (December 10, 2012)
Preliminary Critical Circumstances Determination.

s1d.

7 See Joobles December 7, 2012, submission.

8 See the Memorandum to the File, ‘“Rejectioin
Untimely Data From Joobles LC,” (December 10,
2012).

Memorandum, dated concurrently with
this notice. The Decision Memorandum
is hereby incorporated in the final
review results. A list of the issues raised
is attached to this notice as Appendix I.
The Decision Memorandum is a public
document and is on file electronically
via IA ACCESS. In addition, a complete
version of the Decision Memorandum
can be accessed directly on the internet
at http://www.trade.gov/ia/. The signed
Decision Memorandum and the
electronic versions of the Decision
Memorandum are identical in content.

Suspension of Liquidation

In accordance with section
705(c)(1)(B)(1)() of the Act, we have
calculated an individual rate for each
producer/exporter of the subject
merchandise investigated. We
determine the total net countervailable
subsidy rates to be:

Net subsidy
ad valorem
rate

Producer/exporter

South East Asia Hamico Export
Joint Stock Company (SEA
Hamico), Nam A Hamico Ex-
port Joint Stock Company
(Nam A), and Linh Sa
Hamico Company Limited
(Linh Sa) (collectively, the
Hamico Companies)

Infinite Industrial Hanger Lim-
ited (Infinite) and Supreme
Hanger Company Limited
(Supreme) (collectively, the
Infinite Companies)

All Others ......cccovveeiieeiieeceee,

31.58

90.42
31.58

Section 705(c)(5)(A)(i) of the Act
states that for companies not
individually investigated, we will
normally determine an all others rate
equal to the weighted average of the
countervailable subsidy rates
established for exporters and producers
individually investigated, excluding any
zero and de minimis countervailable
subsidy rates, and any rates based
entirely on adverse facts available (AFA)
under section 776 of the Act.

For this final determination, because
we are applying total AFA to the Infinite
Companies, the only calculated total net
countervailable subsidy rate is the rate
we have determined for the Hamico
Companies. Therefore, for the all others
rate, we are using the Hamico
Companies’ rate.

As aresult of our Preliminary
Determination and pursuant to section
703(d) of the Act, we instructed U.S.
Customs and Border Protection (CBP) to
suspend liquidation of all entries of
subject merchandise from Vietnam
which were entered or withdrawn from
warehouse, for consumption on or after
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June 4, 2012, the date of the publication
of the Preliminary Determination in the
Federal Register. Subsequently, as a
result of our Preliminary Critical
Circumstances Determination,® we
instructed CBP to suspend liquidation
of all entries of subject merchandise
from ““all other” exporters of garment
hangers from Vietnam which were
entered or withdrawn from warehouse,
for consumption on or after March 6,
2012, which is 90 days prior to the date
of publication in the Federal Register of
the Preliminary Determination.

In accordance with section 703(d) of
the Act, we issued instructions to CBP
to discontinue the suspension of
liquidation for CVD purposes for subject
merchandise entered, or withdrawn
from warehouse, on or after October 2,
2012, but to continue the suspension of
liquidation of all entries from June 4,
2012, through October 1, 2012.

If the International Trade Commission
(ITC) issues a final affirmative injury
determination, we will issue a CVD
order and reinstate the suspension of
liquidation under section 706(a) of the
Act and will require a cash deposit of
estimated CVDs for such entries of
merchandise in the amounts indicated
above. If the ITC determines that
material injury, or threat of material
injury, does not exist, this proceeding
will be terminated and all estimated
duties deposited or securities posted as
a result of the suspension of liquidation
will be refunded or canceled.

ITC Notification

In accordance with section 705(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non-
privileged and non-proprietary
information related to this investigation.
We will allow the ITC access to all
privileged and business proprietary
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective order
(APO), without the written consent of
the Assistant Secretary for Import
Administration.

Return or Destruction of Proprietary
Information

In the event that the ITC issues a final
negative injury determination, this
notice will serve as the only reminder
to parties subject to an APO of their
responsibility concerning the
destruction of proprietary information

9 See Steel Wire Garment Hangers from the
Socialist Republic of Vietnam: Preliminary
Affirmative Determination of Critical
Circumstances, 77 FR 73430 (December 10, 2012)
(Preliminary Critical Circumstances Determination).

disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

This determination is published
pursuant to sections 705(d) and 777(i) of
the Act.

Dated: December 17, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

APPENDIX

List of Comments and Issues in the Decision
Memorandum

Comment 1: Whether the Department Should
Assign a Rate Based on Total Adverse
Facts Available to the Infinite Companies

Comment 2: Whether Land Leased by SEA
Hamcio Provided Countervailable
Benefits to Hamico Companies

Comment 3: Whether Unpaid Annual Rent
on Land Leased by SEA Hamico and
Used by Linh Sa Provided
Countervailable Benefits to the Hamico
Companies

Comment 4: Whether Export Loans from
VietinBank Provide a Government
Financial Contribution

Comment 5: Whether Import Duty Exemption
or Reimbursements for Raw Materials are
Countervailable

Comment 6: Whether the Department Should
Find the Newly Discovered Interest
Support Program Countervailable

[FR Doc. 2012-30948 Filed 12-21-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-580-869]

Large Residential Washers From the
Republic of Korea: Final Affirmative
Countervailing Duty Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) determines that
countervailable subsidies are being
provided to producers and exporters of
large residential washers (washing
machines) from the Republic of Korea
(Korea). For information on the
estimated subsidy rates, see the
“Suspension of Liquidation” section of
this notice.

DATES: Effective December 26, 2012.
FOR FURTHER INFORMATION CONTACT:
Justin M. Neuman or Milton Koch, AD/
CVD Operations, Office 6, Import

Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—0486 and (202)
482-2584, respectively.

SUPPLEMENTARY INFORMATION:

Background

The U.S. producer that filed the
petition for this investigation is
Whirlpool Corporation (hereafter,
Whirlpool, or “petitioner”). The
mandatory respondents in this
investigation are: (1) Samsung
Electronics Co., Ltd., and its cross-
owned affiliates Samsung Electronics
Service and Samsung Electronics
Logitech (collectively, Samsung); (2) LG
Electronics and its cross-owned affiliate,
ServeOne Co., Ltd. (ServeOne)
(collectively, LG); and (3) Daewoo
Electronics Corporation (Daewoo).

Period of Investigation

The period of investigation for which
we are measuring subsidies is January 1,
2011, through December 31, 2011.

Case History

The following events have occurred
since the Department published the
Preliminary Determination.? From May
through September 2012, the
Department issued several supplemental
questionnaires to participating
respondents. Those parties timely
responded to the Department’s
supplemental questionnaires. In
addition, on August 6, 2012, the
Department published the Scope
Amendment.2

On September 7, 11, and 13, the
Department issued verification outlines
to the Government of Korea (GOK), LG,
and Samsung, respectively. The
Department conducted verification from
September 17, 2012, through September
27,2012. On October 22, 2012, the
Department issued verification reports
for the GOK, Samsung, and LG. On
October 31, 2012, the GOK filed its case
brief. LG and Samsung filed case briefs
on November 2, 2012. On November 7,
2012, the petitioner filed a rebuttal brief.
The Department held a public hearing
on November 17, 2012, based on the
timely requests of the petitioner,
Samsung, and LG.

1 See Large Residential Washers From the
Republic of Korea: Preliminary Affirmative
Countervailing Duty Determination and Alignment
of Final Determination With Final Antidumping
Determination, 77 FR 33181 (June 5, 2012)
(Preliminary Determination).

2 Large Residential Washers From the Republic of
Korea: Amendment to the Scope of the
Countervailing Duty Investigation, 77 FR 46715
(August 6, 2012) (Scope Amendment).
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As explained in the Memorandum
from the Assistant Secretary for Import
Administration, the Department has
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from October 29,
through October 30, 2012. Thus, all
deadlines in this segment of the
proceeding have been extended by two
days. The revised deadline for this final
countervailing duty (CVD)
determination is December 18, 2012.3

Scope Comments

In the Preliminary Determination, the
Department stated that it was evaluating
comments filed by the parties regarding
the scope in the companion
antidumping duty investigation. That
analysis was placed on the record of this
investigation in the Scope Amendment,
in which we modified the description of
the scope of the investigations in the
manner requested by the petitioner to
exclude top-load washing machines
with a vertical rotational axis and a
rated capacity of less than 3.70 cubic
feet. On July 25, 2012, LG requested a
modification to the scope. The
petitioner filed its opposition to LG’s
request on August 27, 2012. We did not
modify the scope as requested by LG for
purposes of this final determination.* In
the briefs filed by parties, LG and the
petitioner commented on the Scope
Amendment and LG’s request to alter
the scope of the investigation.

Scope of the Investigation

The products covered by this
investigation are all large residential
washers and certain subassemblies
thereof.

For purposes of this investigation, the
term “‘large residential washers”
denotes all automatic clothes washing
machines, regardless of the orientation
of the rotational axis, except as noted
below, with a cabinet width (measured
from its widest point) of at least 24.5
inches (62.23 cm) and no more than
32.0 inches (81.28 cm).

Also covered are certain
subassemblies used in large residential
washers, namely: (1) All assembled
cabinets designed for use in large
residential washers which incorporate,

3 See Memorandum to the Record from Paul
Piquado, Assistant Secretary for Import
Administration, regarding “Tolling of
Administrative Deadlines As a Result of the
Government Closure During Hurricane Sandy’”
(October 31, 2012).

4 See accompanying Memorandum to Paul
Piquado, Assistant Secretary for Import
Administration, Issues and Decision Memorandum
for the Final Determination in the Countervailing
Duty Investigation of Large Residential Washers
from the Republic of Korea (Decision
Memorandum) at Comment 2.

at a minimum: (a) At least three of the
six cabinet surfaces; and (b) a bracket;
(2) all assembled tubsS5 designed for use
in large residential washers which
incorporate, at a minimum: (a) a tub;
and (b) a seal; (3) all assembled baskets ©
designed for use in large residential
washers which incorporate, at a
minimum: (a) a side wrapper;? (b) a
base; and (c) a drive hub; 8 and (4) any
combination of the foregoing
subassemblies.

Excluded from the scope are stacked
washer-dryers and commercial washers.
The term “stacked washer-dryers”
denotes distinct washing and drying
machines that are built on a unitary
frame and share a common console that
controls both the washer and the dryer.
The term “commercial washer” denotes
an automatic clothes washing machine
designed for the “pay per use” market
meeting either of the following two
definitions:

(1)(a) It contains payment system
electronics; 9 (b) it is configured with an
externally mounted steel frame at least
six inches high that is designed to house
a coin/token operated payment system
(whether or not the actual coin/token
operated payment system is installed at
the time of importation); (c) it contains
a push button user interface with a
maximum of six manually selectable
wash cycle settings, with no ability of
the end user to otherwise modify water
temperature, water level, or spin speed
for a selected wash cycle setting; and (d)
the console containing the user interface
is made of steel and is assembled with
security fasteners; 19 or

(2)(a) it contains payment system
electronics; (b) the payment system
electronics are enabled (whether or not
the payment acceptance device has been
installed at the time of importation)
such that, in normal operation,?? the

5A “tub” is the part of the washer designed to
hold water.

6 A “basket” (sometimes referred to as a “drum”)
is the part of the washer designed to hold clothing
or other fabrics.

7 A “side wrapper” is the cylindrical part of the
basket that actually holds the clothing or other
fabrics.

8 A “drive hub” is the hub at the center of the
base that bears the load from the motor.

9 “Payment system electronics’” denotes a circuit
board designed to receive signals from a payment
acceptance device and to display payment amount,
selected settings, and cycle status. Such electronics
also capture cycles and payment history and
provide for transmission to a reader.

10 A “security fastener” is a screw with a non-
standard head that requires a non-standard driver.
Examples include those with a pin in the center of
the head as a “center pin reject” feature to prevent
standard Allen wrenches or Torx drivers from
working.

11 “Normal operation” refers to the operating
mode(s) available to end users (i.e., not a mode
designed for testing or repair by a technician).

unit cannot begin a wash cycle without
first receiving a signal from a bona fide
payment acceptance device such as an
electronic credit card reader; (c) it
contains a push button user interface
with a maximum of six manually
selectable wash cycle settings, with no
ability of the end user to otherwise
modify water temperature, water level,
or spin speed for a selected wash cycle
setting; and (d) the console containing
the user interface is made of steel and
is assembled with security fasteners.

Also excluded from the scope are
automatic clothes washing machines
with a vertical rotational axis and a
rated capacity of less than 3.70 cubic
feet, as certified to the U.S. Department
of Energy pursuant to 10 CFR §429.12
and 10 CFR §429.20, and in accordance
with the test procedures established in
10 CFR Part 430.

The products subject to this
investigation are currently classifiable
under subheading 450.20.0090 of the
Harmonized Tariff System of the United
States (HTSUS). Products subject to this
investigation may also enter under
HTSUS subheadings 8450.11.0040,
8450.11.0080, 8450.90.2000, and
8450.90.6000. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to this scope is dispositive.

Analysis of Subsidy Programs and
Comments Received

The subsidy programs under
investigation and the issues raised in
the case and rebuttal briefs by parties in
this investigation are discussed in the
Decision Memorandum, which is hereby
adopted by this notice. A list of the
subsidy programs and the issues that
parties raised and to which we
responded in the Decision
Memorandum is attached to this notice
as an Appendix. The Decision
Memorandum is a public document and
is on file electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at http://iaaccess.trade.gov and in
the Central Records Unit, room 7046 of
the main Department of Commerce
building. In addition, a complete
version of the Decision Memorandum is
also accessible on the Web at http://
www.trade.gov/ia/. The signed Decision
Memorandum and the electronic
versions of the Decision Memorandum
are identical in content.


http://iaaccess.trade.gov
http://www.trade.gov/ia/
http://www.trade.gov/ia/
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Use of Facts Otherwise Available,
Including Adverse Inferences

For purposes of this final
determination, we have continued to
rely on facts available and have
continued to apply adverse inferences
in accordance with sections 776(a) and
(b) of the Tariff Act of 1930, as amended
(Act), to determine the countervailable
subsidy rate for one respondent,
Daewoo. A full discussion of our
decision to apply adverse facts available
(AFA) is presented in the Decision
Memorandum in the section
“Application of Facts Available,
Including the Application of Adverse
Inferences.”

Suspension of Liquidation

In accordance with section
705(c)(1)(B)(H) ) of the Act, we have
calculated an individual countervailable
subsidy rate for each respondent.
Section 705(c)(5)(A)(i) of the Act states
that for companies not individually
investigated, we will determine an all-
others rate equal to the weighted
average of the countervailable subsidy
rates established for exporters and
producers individually investigated,
excluding any zero and de minimis
countervailable subsidy rates, and any
rates based entirely on AFA under
section 776 of the Act.

In this investigation, the only non-de
minimis rate not based entirely on AFA
is the rate calculated for Samsung.
Consequently, the rate calculated for
Samsung is also assigned as the “all-
others” rate. For Daewoo, which did not
participate in this investigation, we
have determined the subsidy rate based
solely on AFA, in accordance with
sections 776(a) and (b) of the Act.12
Therefore, we determine the total
estimated net countervailable subsidy
rates to be:

Ad valorem
net subsidy
rate

Company

Daewoo Electronics Corpora-
tion
LG Electronics Inc. ...............
Samsung Electronics Co.,
Ltd. oo,
All-Others ......ccoocvevieiieennenne

72.30 percent
0.01 percent

1.85 percent
1.85 percent

As aresult of our Preliminary
Determination and pursuant to section
703(d) of the Act, we instructed U.S.
Customs and Border Protection (CBP) to
suspend liquidation of all entries of

12 See the “Application of Facts Available,
Including the Application of Adverse Inferences”
section of the Decision Memorandum.

subject merchandise from Korea, other
than those produced/exported by LG,
which received a de minimis
countervailable subsidy rate in the
Preliminary Determination, entered or
withdrawn from warehouse, for
consumption on or after June 5, 2012,
the date of the publication of the
Preliminary Determination in the
Federal Register. In accordance with
section 703(d) of the Act, we
subsequently issued instructions to CBP
to discontinue the suspension of
liquidation for CVD purposes for subject
merchandise entered, or withdrawn
from warehouse, on or after October 3,
2012, but to continue the suspension of
liquidation of all entries from June 5,
2012, through October 2, 2012.

If the ITC issues a final affirmative
injury determination, we will issue a
CVD order and reinstate the suspension
of liquidation, and we will require a
cash deposit for such entries of
merchandise in the amounts indicated
above. If the ITC determines that
material injury, or threat of material
injury, does not exist, this proceeding
will be terminated and all estimated
duties deposited or securities posted as
a result of the suspension of liquidation
will be refunded or canceled.

ITC Notification

In accordance with section 705(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non-
privileged and non-proprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Assistant Secretary for
Import Administration.

Return or Destruction of Proprietary
Information

In the event that the ITC issues a
negative final injury determination, this
notice serves as the only reminder to
parties subject to an administrative
protective order (APO) of their
responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

This determination is issued and
published pursuant to sections 705(d)
and 777(i) of the Act.

Dated: December 18, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

Appendix

Subsidy Valuation Information

e Cross-Ownership and Attribution of
Subsidies

e Allocation Period

o Interest Rate Benchmarks For Loans

Application of Facts Available, Including the
Application of Adverse Inferences

Analysis of Programs

¢ Programs Determined To Be
Countervailable

o KDB and IBK Short-Term Discounted
Loans for Export Receivables

o Income Tax Programs

B Research, Supply, or Workforce
Development Investment Tax Deductions
for “New Growth Engines’” under RSTA
Article 10(1)(1)

B Research, Supply, or Workforce
Development Expense Tax Deductions
for “Core Technologies” under RSTA
Article 10(1)(2)

B Tax Reduction for Research and
Manpower Development: RSTA 10(1)(3)

B RSTA Article 25(2) Tax Deductions for
Investments in Energy Economizing
Facilities

B RSTA Article 26 Tax Deduction for
Facilities Investment

o Gwangju Metropolitan City Production
Facilities Subsidies: Tax Reductions/
Exemptions under Article 276 of the
Local Tax Act

o Grant Programs

B GOK Subsidies for “Green Technology
R&D” and its Commercialization

B GOK 21st Century Frontier R&D
Program/Information Display R&D
Center Program

B Support for SME “Green Partnerships”

B Grants Discovered at Verification

e Program Determined To Be Not
Countervailable

o K-SURE—Short-term Export Credit

Insurance
e Programs Determined To Be Not
Used”o Daewoo Restructuring

B GOK-Directed Equity Infusions under
the Daewoo Workout

B GOK-Directed Ongoing Preferential
Lending under the Daewoo Workout

o IBK Preferential Loans to Green
Enterprises

o KEXIM Export Factoring

o GOK Supplier Support Fund Tax
Deduction

Analysis of Comments

Comment 1: Scope Exclusion of Smaller Top-
Load Washers

Comment 2: Request To Exclude Larger-
Width Washers From the Scope

Comment 3: Whether Samsung’s Export
Receivables That Were Negotiated With
KDB and IBK Are Loans
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Comment 4: Whether the Department Erred
in Selecting a Benchmark Interest Rate
To Measure the Benefit to Samsung
Under the KDB/IBK Loan Program

Comment 5: Whether Premiums Charged by
K-SURE Are Adequate to Cover the
Long-Term Operating Costs and Losses
of the Program

Comment 6: Whether RSTA Article 10(1)(3)
Is de Facto Specific

Comment 7: Whether Income Tax Credits
Should Be Attributed to Non-Subject
Merchandise

Comment 8: Whether RSTA Article 25(2) Is
de Facto Specific

Comment 9: Whether RSTA Article 26 is
Regionally Specific

Comment 10: Whether the Department
Should Offset Exempted Acquisition or
Registration Taxes by the Amount of
Special Rural Development Tax Paid

Comment 11: Whether the Green Technology
R&D Program Is Countervailable

Comment 12: Whether Grants Received by
Samsung under the “21st Century
Frontier and Other R&D Programs”
Program Are Countervailable

Comment 13: Whether the Department
Should Adjust Samsung’s Total Sales
Denominator to Exclude Sales of
Services or Goods Manufactured Outside
of Korea

Comment 14: Whether the Department Erred
in Its Calculation of the Subsidy Rate for
LG’s Use of the “Green Technology
R&D’’ Program

Comment 15: Whether the Department Erred
in Finding That the “SME Green
Partnerships” Program Provides a
Benefit to LG

Comment 16: Whether the Department Erred
in Attributing Subsidies Received by
ServeOne to LG

Comment 17: Whether the Department
Should Continue To Find Other
Programs To Be Not Countervailable

Comment 18: Whether the Department
Should Countervail Other Grants
Received by Samsung That Were
Identified at Verification

[FR Doc. 2012-31078 Filed 12-21-12; 4:15 pm]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-982]

Utility Scale Wind Towers From the
People’s Republic of China: Final
Affirmative Countervailing Duty
Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) determines that
countervailable subsidies are being
provided to producers and exporters of
utility scale wind towers (wind towers)
from the People’s Republic of China (the
PRC). For information on the estimated

subsidy rates, see the “Suspension of
Liquidation” section of this notice.
DATES: Effective Date: December 24,
2012.

FOR FURTHER INFORMATION CONTACT:
Kristen Johnson or Patricia Tran, AD/
CVD Operations, Office 8, Import
Administration, U.S. Department of
Commerce, Room 4014, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone: 202-482-4793
and 202-482-1503, respectively.
SUPPLEMENTARY INFORMATION:

Background

This investigation, which covers 54
programs, was initiated on January 18,
2012.1 The Petitioner in this
investigation is the Wind Tower Trade
Coalition.2 The respondents in this
investigation are: CS Wind China Co.,
Ltd. and its affiliates (collectively, CS
Wind) and Titan Wind Energy (Suzhou)
Co., Ltd. and its affiliates (collectively,
the Titan Companies).

Period of Investigation

The period of investigation for which
we are measuring subsidies is January 1,
2011, through December 31, 2011.

Case History

The events that have occurred since
the Department published the
Preliminary Determination on June 6,
2012, are discussed in the Memorandum
to Paul Piquado, Assistant Secretary for
Import Administration, Issues and
Decision Memorandum for the Final
Determination in the Countervailing
Duty Investigation of Utility Scale Wind
Towers from the People’s Republic of
China (Decision Memorandum).4

Scope of the Investigation

The merchandise covered by this
investigation are certain wind towers,
whether or not tapered, and sections
thereof. Certain wind towers are

1 See Utility Scale Wind Towers From the People’s
Republic of China: Initiation of Countervailing Duty
Investigation, 77 FR 3447 (January 24, 2012)
(Initiation Notice), and accompanying Initiation
Checklist.

2The following companies compose the Wind
Tower Trade Coalition: Broadwind Towers, Inc.,
DMI Industries, Katana Summit LLC, and Trinity
Structural Towers, Inc.

3 See Utility Scale Wind Towers From the People’s
Republic of China: Preliminary Affirmative
Countervailing Duty Determination, 77 FR 33422
(June 6, 2012) (Preliminary Determination).

4Public versions of all business proprietary
documents and all public documents are on file
electronically via Import Administration’s
Antidumping and Countervailing Duty Centralized
Electronic Service System (IA ACCESS). Access to
IA ACCESS is available to registered users at
http://iaaccess.trade.gov and in the Central Records
Unit (CRU), room 7046 of the main Department of
Commerce building.

designed to support the nacelle and
rotor blades in a wind turbine with a
minimum rated electrical power
generation capacity in excess of 100
kilowatts and with a minimum height of
50 meters measured from the base of the
tower to the bottom of the nacelle (i.e.,
where the top of the tower and nacelle
are joined) when fully assembled.

A wind tower section consists of, at
a minimum, multiple steel plates rolled
into cylindrical or conical shapes and
welded together (or otherwise attached)
to form a steel shell, regardless of
coating, end-finish, painting, treatment,
or method of manufacture, and with or
without flanges, doors, or internal or
external components (e.g., flooring/
decking, ladders, lifts, electrical buss
boxes, electrical cabling, conduit, cable
harness for nacelle generator, interior
lighting, tool and storage lockers)
attached to the wind tower section.
Several wind tower sections are
normally required to form a completed
wind tower.

Wind towers and sections thereof are
included within the scope whether or
not they are joined with non-subject
merchandise, such as nacelles or rotor
blades, and whether or not they have
internal or external components
attached to the subject merchandise.

Specifically excluded from the scope
are nacelles and rotor blades, regardless
of whether they are attached to the wind
tower. Also excluded are any internal or
external components which are not
attached to the wind towers or sections
ther