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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 922

[Doc. No. AMS—FV—12-0027; FV12-922—1
IR]

Apricots Grown in Designated
Counties in Washington; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule decreases the
assessment rate established for the
Washington Apricot Marketing
Committee (Committee) for the 2012—-13
and subsequent fiscal periods from
$1.50 to $0.50 per ton of Washington
apricots handled. The Committee
locally administers the marketing order
which regulates the handling of apricots
grown in designated counties in
Washington. Assessments upon apricot
handlers are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period begins
April 1 and ends March 31. The
assessment rate will remain in effect
indefinitely unless modified, suspended
or terminated.

DATES: Effective December 7, 2012.
Comments received by February 4,
2013, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet:
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of

the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
www.regulations.gov. All comments
submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Manuel Michel, Marketing Specialist, or
Gary Olson, Regional Director,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 805 SW. Broadway, Suite
930, Portland, OR 97205; Telephone:
(503) 326—2724; Fax: (503) 326—7440; or
Email: Manuel Michel@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence SW.,
STOP 0237, Washington, DC 20250—
0237; Telephone: (202) 720-2491; Fax:
(202) 720-8938; or Email:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 922 (7 CFR 922), as
amended, regulating the handling of
apricots grown in designated counties in
Washington, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, apricot handlers in designated
counties in Washington are subject to
assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Washington
apricots beginning April 1, 2012, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the Committee for
the 2012-13 and subsequent fiscal
periods from $1.50 to $0.50 per ton of
Washington apricots handled under the
order.

The Washington apricot marketing
order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of apricots in
designated counties in Washington.
They are familiar with the Committee’s
needs and with the costs for goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2010-11 and subsequent fiscal
periods, the Committee recommended,
and the USDA approved, an assessment
rate that would continue in effect from
fiscal period to fiscal period unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other information
available to USDA.

The Committee met on May 24, 2012,
and unanimously recommended
expenditures of $4,695 for the 2012—-13
fiscal period. In comparison, the
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previous fiscal period’s budgeted
expenditures were $8,145. The
Committee also unanimously
recommended an assessment rate of
$0.50 per ton of apricots. The
recommended assessment rate of $0.50
is $1.00 lower than the rate currently in
effect.

The Committee’s decision to lower
expenditures and its recommendation to
decrease the assessment rate were a
direct result of discussions regarding the
future of the marketing order.
Committee members discussed reasons
for and against regulatory suspension,
order suspension, and termination of
the order. After much consideration, the
Committee unanimously recommended
a temporary suspension of the order’s
handling regulations, lower
expenditures, and a decrease in the
assessment rate. The Committee
believes that decreasing the assessment
rate will allow the Committee to fund its
financial obligations and reduce its
current monetary reserve of $3,968.

The major expenditures
recommended by the Committee for the
2012-13 fiscal period include $2,400 for
the management fee, $1,300 for
Committee travel, $750 for the annual
audit review, and $245 for insurance,
bonds, and miscellaneous expenses. In
comparison, major expenditures for the
2011-12 fiscal period included $4,800
for the management service fee, $1,300
for travel, $100 for compliance, and
$1,945 for audits, insurance and bonds,
equipment maintenance and
miscellaneous expenses.

Committee members estimated the
2012 fresh apricot production to be
approximately 6,600 tons, which
exceeds the 2011 production of 2,758
tons by 3,840 tons. The Committee’s
recommended assessment rate was then
derived by dividing the 2012-13
anticipated expenses by the expected
shipments of Washington apricots,
while also taking into account the
Committee’s monetary reserve. The
recommended assessment rate of $0.50
per ton of apricots multiplied by the
6,600 tons of estimated 2012
Washington apricot shipments would
generate $3,300 in handler assessments.
The projected revenue from handler
assessments, along with funds from the
Committee’s monetary reserve of $3,968,
will be adequate to cover the 2012-13
budgeted expenses of $4,695. The
Committee’s monetary reserve is
expected to be approximately $2,573 at
the end of the 2012-13 fiscal period.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information

submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of the Committee
meetings are available from the
Committee or USDA. Committee
meetings are open to the public and
interested persons may express their
views at these meetings. USDA will
evaluate Committee recommendations
and other available information to
determine whether modification of the
assessment rate is needed. Further
rulemaking will be undertaken as
necessary. The Committee’s 2012—13
budget and those for subsequent fiscal
periods will be reviewed and, as
appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-602), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 94 producers
of apricots in the production area and
approximately 20 handlers subject to
regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration
(SBA)(13 CFR 121.201) as those having
annual receipts of less than $750,000,
and small agricultural service firms are
defined as those having annual receipts
of less than $7,000,000.

The National Agricultural Statistics
Service reported that in 2011 the
Washington apricot total utilization
(including both fresh and processed
markets) of 3,900 tons sold for an
average of $1,830 per ton. Consequently,
the total farm-gate value in 2011 was
approximately $7,132,000. Based on the
number of producers in the production
area (94), the 2011 average revenue from
the sale of apricots is estimated at
approximately $75,925 per producer. In
addition, based on information from the

USDA'’s Market News Service, 2011
f.o.b. prices for WA No. 1 apricots
ranged from $20.00 to $26.00 per 24-
pound loose-pack container, and from
$22.00 to $30.00 for 2-layer tray-pack
containers. Using average price and
shipment information provided by the
Committee, it is determined that each of
the Washington apricot handlers
currently ship less than $7,000,000
worth of apricots on an annual basis. In
view of the foregoing, it can be
concluded that the majority of
producers and handlers of Washington
apricots may be classified as small
entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2012-13
and subsequent fiscal periods from
$1.50 to $0.50 per ton of apricots
handled under the order’s authority.
The Committee also unanimously
recommended 2012—13 expenditures of
$4,695. With a 2012-13 Washington
apricot crop estimate of 6,600 fresh
market tons, the Committee anticipates
assessment income of approximately
$3,300. Income derived from handler
assessments, along with funds from the
Committee’s monetary reserve, will be
adequate to cover budgeted expenses for
the 2012-13 fiscal period. At this
assessment rate and expense level, the
Committee’s monetary reserve will
approximate $2,573 by March 30, 2013,
which is within the maximum
permitted by the order of approximately
one fiscal period’s operational expenses
(§922.42).

The major expenditures
recommended by the Committee for the
2012-13 fiscal period include $2,400 for
the management fee; $1,300 for
Committee travel; $750 for the annual
audit review; and $245 for insurance,
bonds, and miscellaneous expenses. In
comparison, major expenditures for the
2011-12 fiscal period included $4,800
for the management service fee; $1,300
for travel; $100 for compliance; and
$1,945 for audits, insurance and bonds,
equipment maintenance, and
miscellaneous expenses. Funds in the
Committee’s monetary reserve were
$3,968 on March 31, 2012, and were
within the order’s limit of
approximately one fiscal period’s
operational expenses.

The Committee discussed alternatives
to this rule, including alternative
expenditure levels. Although lower
assessment rates were considered, none
were selected because they would not
generate sufficient income to administer
the order. Committee members also
discussed reasons for and against
regulatory suspension, order
suspension, and termination of the
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order. The result of these discussions
was the Committee’s recommendation
to decrease the assessment rate. The
Committee also recommended
suspension of the handling regulations,
and that recommendation is being
reviewed separately by USDA.

A review of historical crop and price
information, as well as preliminary
information pertaining to the 2012-13
fiscal period, indicates that the producer
price could average approximately
$1,000 per ton for fresh Washington
apricots. Therefore, the estimated
assessment revenue for the 2012-13
fiscal period as a percentage of total
producer revenue is 0.05 percent for
Washington apricots.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the Washington
apricot industry, and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the May 24, 2012,
meeting was a public meeting, and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Washington
apricot handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2012—13 fiscal period
began on April 1, 2012, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable apricots handled during
such fiscal period; (2) the action
decreases the assessment rate for
assessable apricots beginning with the
2012-13 fiscal period; (3) handlers are
aware of this action, which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
rule provides a 60-day comment period,
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 922 is amended as
follows:

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m 1. The authority citation for 7 CFR
part 922 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 922.235 is revised to read
as follows:

§922.235 Assessment rate.

On or after April 1, 2012, an
assessment rate of $0.50 per ton is
established for the Washington Apricot
Marketing Committee.

Dated: November 30, 2012.

David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-29435 Filed 12-5-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 923

[Doc. No. AMS—FV-12-0026; FV12-923-1
IR]

Sweet Cherries Grown in Designated
Counties in Washington; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule decreases the
assessment rate established for the
Washington Cherry Marketing
Committee (Committee) for the 2012—
2013 and subsequent fiscal periods from
$0.40 to $0.18 per ton of sweet cherries
handled. The Committee locally
administers the marketing order which
regulates the handling of sweet cherries
grown in designated counties in
Washington. Assessments upon
Washington sweet cherry handlers are
used by the Committee to fund
reasonable and necessary expenses of
the program. The fiscal period begins
April 1 and ends March 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective December 7, 2012.
Comments received by February 4,
2013, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
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business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel.May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
923, as amended (7 CFR part 923),
regulating the handling of sweet
cherries grown in designated counties in
Washington, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Washington sweet cherry
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable sweet cherries beginning
April 1, 2012, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the

hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the Committee for
the 2012—-2013 and subsequent fiscal
periods from $0.40 to $0.18 per ton of
sweet cherries handled.

The Washington sweet cherry
marketing order provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of Washington
sweet cherries. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2007-2008 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on May 15, 2012,
and unanimously recommended 2012—
2013 expenditures of $64,400 and an
assessment rate of $0.18 per ton of sweet
cherries. In comparison, last year’s
budgeted expenditures were $72,200.
The assessment rate of $0.18 is $0.22
lower than the rate currently in effect.
The Committee recommended the lower
assessment rate for the purpose of
decreasing the monetary reserve, which
is approximately $107,074. Funds in the
reserve must be kept within the
maximum permitted by the order of
approximately one fiscal period’s
operational expenses (§ 923.42).

The major expenditures
recommended by the Committee for the
2012-2013 fiscal period include $20,000
for administration and data management
fees; $35,000 for Committee expenses
such as travel, accounting, and
compliance; $5,000 for contingency; and
$4,400 for office expenses—including
bonds, insurance, telephone, office
equipment and supplies. Budgeted

expenses for these items in 2011-2012
were $22,500, $38,000, $2,500, and
$9,200, respectively.

The assessment rate recommended by
the Committee was derived by
multiplying anticipated shipments of
Washington sweet cherries by various
assessment rates. Applying the $0.18
per ton assessment rate to the
Committee’s 120,000 ton crop estimate
should provide $21,600 in assessment
income. Thus, income derived from
handler assessments and interest ($5)
plus $42,795 from the Committee’s
monetary reserve would be adequate to
cover the recommended $64,400 budget
for 2012-2013. Funds in the reserve
were $107,074 as of March 31, 2012.
The Committee estimates a reserve of
$64,279 on March 31, 2013, which
would be within the maximum
permitted by the order of approximately
one fiscal period’s operational expenses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2012—2013 budget and
those for subsequent fiscal periods will
be reviewed and, as appropriate,
approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
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unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 53 handlers of Washington
sweet cherries subject to regulation
under the order and approximately
1,500 producers in the regulated
production area. Small agricultural
service firms are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000.

National Agricultural Statistics
Service has prepared a preliminary
report for the 2011 shipping season
showing that the sweet cherry fresh
market utilization of 165,000 tons sold
for an average of $2,300 per ton. Based
on the number of producers in the
production area (1,500), the average
producer revenue from the sale of sweet
cherries in 2011 can therefore be
estimated at approximately $253,000
per year. In addition, the Committee
reports that most of the industry’s 53
handlers would have each averaged
gross receipts of less than $7,500,000
from the sale of fresh sweet cherries last
season. Thus, the majority of producers
and handlers of Washington sweet
cherries may be classified as small
entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2012—
2013 and subsequent fiscal periods from
$0.40 to $0.18 per ton of sweet cherries.
The Committee also unanimously
recommended 2012-2013 expenditures
of $64,400. The assessment rate of $0.18
is $0.22 lower than the previous rate.
The quantity of assessable sweet
cherries for the 2012—2013 fiscal period
is estimated at 120,000 tons. Thus, the
$0.18 rate should provide $21,600 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.

The Committee recommended the
assessment rate decrease for the purpose
of decreasing the monetary reserve,
which is approximately $107,074. With
this recommended assessment rate and
budget, the Committee may need to
draw $42,795 from its monetary reserve,
thus helping to decrease the reserve to
a level that is less than approximately
one fiscal period’s operating expenses,
the maximum permitted by the order.

The major expenditures
recommended by the Committee for the
2012-2013 fiscal period include $20,000
for administration and data management

fees; $35,000 for Committee expenses
such as travel, accounting, and
compliance; $5,000 for contingency; and
$4,400 for office expenses—including
bonds, insurance, telephone, office
equipment and supplies. Budgeted
expenses for these items in 2011-2012
were $22,500, $38,000, $2,500, and
$9,200, respectively.

The Committee discussed alternatives
to this rule. Leaving the assessment rate
at the current $0.40 per ton was initially
considered, but not recommended
because of the Committee’s desire to
decrease the level of the monetary
reserve so that it is not more than
approximately one fiscal period’s
operational expenses.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the producer price for the 2012—
2013 fiscal period could average $2,300
per ton of sweet cherries. Therefore, the
estimated assessment revenue for the
2012-2013 fiscal period as a percentage
of total producer revenue is 0.008
percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the Washington
sweet cherry industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the May 15, 2012,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
Fruit Crops. No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Washington
sweet cherry handlers. As with all
Federal marketing order programs,
reports and forms are periodically

reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2012—2013 fiscal
period began on April 1, 2012, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable sweet cherries handled
during such fiscal period; (2) this action
decreases the assessment rate for
assessable sweet cherries beginning
with the 2012-2013 fiscal period; (3)
handlers are aware of this action, which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
rule provides a 60-day comment period,
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 923

Cherries, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 923 is amended as
follows:


http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide

72686

Federal Register/Vol. 77, No. 235/ Thursday, December 6, 2012/Rules and Regulations

PART 923—SWEET CHERRIES
GROWN IN DESIGNATED COUNTIES
IN WASHINGTON

m 1. The authority citation for 7 CFR
part 923 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 923.236 is revised to read
as follows:

§923.236 Assessment rate.

On and after April 1, 2012, an
assessment rate of $0.18 per ton is
established for the Washington Cherry
Marketing Committee.

Dated: November 30, 2012.

David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-29436 Filed 12-5—12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 417
[Docket No. FSIS-2012-0007]

HACCP Plan Reassessment for Not-
Ready-To-Eat Comminuted Poultry
Products and Related Agency
Verification Procedures

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Compliance with the HACCP
system regulations and request for
comments

SUMMARY: The Food Safety and
Inspection Service (FSIS) is publishing
this notice to inform establishments
producing not-ready-to-eat (NRTE)
ground or otherwise comminuted
chicken and turkey products that they
must reassess their Hazard Analysis and
Critical Control Points (HACCP) plans
for these products to take into account
several recent Salmonella outbreaks
associated with consumption of
comminuted NRTE turkey products. No
sooner than 90 days following
publication of this notice, Agency
inspection program personnel (IPP) will
begin verifying that establishments that
manufacture comminuted NRTE turkey
or chicken product, as a final or
intermediary product for further
processing as NRTE product, have
reassessed their HACCP plans for these
products.

This notice also describes how FSIS
will determine whether the association
of NRTE meat or poultry product with
an outbreak would make subsequently-
produced like product adulterated.

In addition, FSIS is expanding its
Salmonella Verification Sampling
Program for Raw Meat and Poultry
product to include all forms of non-
breaded, non-battered comminuted
NRTE poultry product that are not
destined under company control
programs for further processing into
RTE products in official establishments.

Finally, this notice announces that
FSIS will apply its Category 1
performance measure based on current
performance standards for ground
chicken and turkey product to
comminuted poultry to mark the level of
process control that all establishments
producing such products should
maintain. No sooner than 90 days after
publication of this notice, the Agency
will begin sampling to determine the
prevalence of Salmonella in
comminuted poultry and will use the
results from this sampling to develop
performance standards for these
products. For reasons discussed later,
FSIS has not tested NRTE comminuted
poultry products, other than ground
chicken and ground turkey, for
Salmonella. In addition, FSIS is likely
to develop Campylobacter standards for
these products following validation of
an analytic method.

FSIS invites comments on this notice.
DATES: The Agency must receive
comments by March 6, 2013.
ADDRESSES: FSIS invites interested
persons to submit comments on this
notice. Comments may be submitted by
either of the following methods:

Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov/. Follow
the on-line instructions at that site for
submitting comments.

Mail, including CD-ROMs: Send to
Docket Clerk, U.S. Department of
Agriculture, Food Safety and Inspection
Service, Patriots Plaza 3, 1400
Independence Avenue SW., Mailstop
3782 Room 8-163A, Washington, DC
20250-3700.

Hand- or courier-delivered submittals:
Deliver to Patriots Plaza 3, 355 E Street
SW., Room 8-163A, Washington, DC
20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2012-0007. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or to comments received, go

to the FSIS Docket Room at Patriots
Plaza 3, 355 E Street SW., Room 8-164,
Washington, DC 20250-3700 between
8:00 a.m. and 4:30 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT: For
information: Contact Rachel Edelstein,
Assistant Administrator, Office of Policy
and Program Development, at (202)
205-0495, or by fax at (202) 720-2025.

SUPPLEMENTARY INFORMATION:
I. Background

FSIS administers a regulatory program
under the Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.) and the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 453 et seq.) to protect the
health and welfare of consumers by
preventing the distribution in commerce
of meat or poultry products that are
adulterated or misbranded. In pursuit of
its goal of reducing the risk of foodborne
illness from meat and poultry products
to the maximum extent possible, FSIS
issued final regulations on July 25,
1996, that mandated the development
and implementation of Pathogen
Reduction and Hazard Analysis and
Critical Control Point (HACCP) Systems
by federally inspected establishments
(61 FR 38806). These regulations require
that federally inspected establishments
take preventive and corrective measures
at each stage of the food production
process where food safety hazards are
likely to occur. The HACCP regulations
(9 CFR 417.2(a)) require establishments
to conduct a hazard analysis to
determine what food safety hazards are
reasonably likely to occur in the
production process of particular
products and to identify the preventive
measures that the establishment can
apply to control those hazards.

Section 417.2(a)(1) of the HACCP
regulations states that a food safety
hazard that is reasonably likely to occur
is one for which a prudent
establishment would establish control
measures because the hazard
historically has occurred, or because
there is a reasonable possibility that it
will occur in the particular type of
product being processed, in the absence
of those controls. Whenever a hazard
analysis reveals that one or more
hazards are reasonably likely to occur in
the production process, the regulations
require that the establishment develop
and implement a written HACCP plan
that includes specific control measures
for each hazard identified (9 CFR
417.2(b)(1) and (c)).

Section 417.4(a)(3) of the regulations
requires that every establishment
reassess the adequacy of its HACCP plan
at least annually and whenever any
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changes occur that could affect the
hazard analysis or alter the HACCP
plan. Because the recent outbreaks
discussed in this notice were associated
with many individual consumers in
multiple States, the occurrence of these
outbreaks could represent a change in
the sanitary conditions involved in the
manufacture of these products and is a
change that could affect the hazard
analysis or alter the HACCP plans for
comminuted poultry products.
Although the recalls described in this
notice have involved NRTE
comminuted turkey products, NRTE
comminuted chicken products are
produced in a similar manner.
Therefore, FSIS is requiring that
establishments reassess HACCP plans
for comminuted NRTE chicken or
turkey products, including final
products or intermediary product for
further processing as NRTE product.
Such product includes any NRTE
chicken or turkey product that has been
ground, mechanically separated, or
hand- or mechanically deboned and
further chopped, flaked, minced or
otherwise processed to reduce particle
size.

II. Findings Associated With Recent
Outbreaks

In February 2011, the Wisconsin
Department of Health and Family
Services (WDHFS) notified FSIS of a
case-patient hospitalized with a
confirmed Salmonella Hadar infection
who had consumed turkey burgers
within the incubation period of illness
onset. Leftover product tested positive
for the pathogen associated with the
outbreak. The clinical and product
isolates also exhibited similar
antimicrobial resistance. In March 2011,
Colorado notified FSIS of a case-patient
with multiple drug resistant Salmonella
Hadar who had consumed the same
brand of turkey burgers before becoming
ill. Turkey burger from the case-
patient’s home was positive for the
pathogen associated with the outbreak.
Shopper card information was used to
determine that the case-patient’s family
had purchased the same brand of turkey
burgers in January 2011. Later that
month, the Ohio Department of Health
notified FSIS of a case-patient
hospitalized with Salmonella Hadar
with a history of consuming the same
brand of turkey burgers. The three case-
patients with detailed food histories
reporting these turkey burger exposures
were all hospitalized overnight. In mid-
January 2011, the Minnesota
Department of Agriculture’s retail food
sampling program had detected the
pathogen associated with the outbreak
in the same brand of NRTE turkey

meatloaf with gravy product with
nationwide distribution. In March 2011,
the New Mexico Department of Health
had detected the outbreak strain of
Salmonella Hadar in a ground turkey
product from the same company during
routine National Antimicrobial
Resistance Monitoring System (NARMS)
retail meat study testing (no illnesses
resulted from consumption of these
turkey products). The producing
establishment voluntarily recalled
approximately 54,960 pounds of ground
turkey product. Information on this
recall can be found on the FSIS Web
page (http://www.fsis.usda.gov), through
the “FSIS Recalls” link, under recall
case number 028—2011.

In response to the events, the Agency
conducted a Food Safety Assessment
(FSA) at the establishment in April-May
2011. An FSA is performed to assess the
design and validity of food safety
systems in an establishment. FSAs are
conducted routinely and periodically
and also “for cause” when prompted by
a positive sample result, production and
shipment of adulterated product, or any
other high priority food safety related
incident. FSIS issued a Notice of
Intended Enforcement Action (NOIE) to
this establishment in early May due to
lack of validated cooking instructions,
among other findings. Specifically, the
cooking instructions prescribed a
certain number of minutes for cooking
per patty side, but the establishment’s
validation cooking study did not
demonstrate that the cook time and
cooking methods prescribed in these
instructions ensured that a safe internal
temperature is reached. In response to
the NOIE, the establishment decreased
its patty thickness, revalidated cooking
instructions, and changed its consumer
package instructions to recommend
cooking to 165 degrees Fahrenheit. The
establishment also implemented
antimicrobial treatments in product
manufacture and made other changes in
response to the NOIE. FSIS verified that
the establishment was implementing
effective Salmonella controls.

The establishment associated with
this outbreak is not a slaughter
establishment and receives raw product
for grinding and ground product for
blending from other establishments in
its corporate structure. The recalled
product was produced at this
establishment by blending turkey
ground at slaughter establishments
within its corporate structure.

Through review of records, FSIS
found that at the time of the outbreak,
this further processing establishment
had not, as cited above, provided
validated cooking instructions for the
recalled product, did not use

interventions other than temperature
control on raw parts for grinding, and
did not prevent lots from contaminating
each other by cleaning and sanitizing
blending and grinding equipment
between lots. FSIS also found that in the
months leading up to the outbreak, the
establishment that manufactured the
product associated with the outbreak
may not have had adequate controls to
prevent or reduce Salmonella.

In May 2011, FSIS became aware of a
cluster of 29 Salmonella Heidelberg
illnesses from 18 states. Additionally,
three ground turkey samples collected
as part of the NARMS retail testing
program (two in New Mexico and one
in Minnesota) were included in the
cluster; the MN sample was resistant to
ampicillin, streptomycin, tetracycline,
and gentamycin. Interviewed case-
patients who had consumed turkey
mentioned several brands, including a
number of store brands. FSIS issued a
public health alert based upon the
investigative findings on July 29, 2011,
by which time there were 77 case
patients from 26 states. As part of the
outbreak investigation, the California
Department of Public Health collected
ground turkey samples from retail stores
and tested them for Salmonella. On
August 3, 2011, the producing
establishment voluntarily recalled
approximately 36 million pounds of
ground turkey. Information on this
recall can be found on the FSIS Web
page (hitp://www.fsis.usda.gov), through
the “FSIS Recalls” link, under recall
case number 060—2011. FSIS requested
that the establishment recall product
based on outbreak investigation data
implicating the establishment as a
supplier of product linked to human
illness. FSIS suspended inspection for
the NRTE grinding operations
producing the implicated products at
the establishment.

The establishment responded with
modifications to its food safety system
to improve its interventions designed to
control Salmonella. The establishment’s
stated goal had been to meet the FSIS
Salmonella performance standard for
ground turkey (49.9 percent positive or
less) (9 CFR 381.94(b)(1)). The
establishment was depending solely on
non-specific Salmonella controls to
prevent further illness from its product.
FSIS allowed the establishment to
resume operations to validate those
modifications.

FSIS initiated an FSA and scheduled
an Incident Investigation Team (IIT)
review at the establishment. An IIT
review is convened to investigate and
provide information regarding a non-
routine incident involving the
adulteration of FSIS-regulated product
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or a significant event or potential public
health issue. This IIT was convened in
response to the outbreak linked to
poultry product and repetitive food
safety concerns identified in the review
of establishment microbiological
sampling and testing results by the FSIS
District Office directing the
investigation. The IIT investigation at
the establishment showed that the
establishment’s umbrella corporation
was unable to substantiate that it had
controlled the pathogen associated with
the outbreak in its source products.
Testing of the establishment
environment and poultry product by
FSIS found additional evidence of the
pathogen associated with the outbreak.
Further, while the establishment was on
track to meet the performance standard
of 49.9 percent positive for generic
Salmonella and validate its
interventions, it had not correlated the
standard to the effective control of the
pathogen associated with the outbreak.
The establishment was unable to
substantiate that the non-specific
Salmonella controls it had initiated
were sufficient to prevent further illness
from comminuted product.

Establishment data indicated,
furthermore, that the use of
mechanically deboned and separated
product increased the likelihood of
Salmonella contamination. As noted
below, both mechanically deboned
product and mechanically separated
product were used in the product
associated with one of the outbreaks
discussed in this notice. This appears to
have been due to the establishment
using antimicrobial treatments on some
but not all source materials and
specifically not on mechanically
separated source materials.

Based on information from the FSA
and IIT, FSIS issued an NOIE on the
same NRTE ground processes
previously suspended to provide the
establishment the opportunity to
demonstrate compliance as directed by
9 CFR 500.4(a). This resulted in a new
suspension of inspection for the
specified NRTE ground processes until
the establishment was able to
demonstrate effective controls. On
September 11, the producing
establishment voluntarily recalled
185,000 pounds of ground turkey.
Information on this recall can be found
on the FSIS Web page (http://
www.fsis.usda.gov), through the “FSIS
Recalls” link, under recall case number
071-2011.

III. Reassessment in Response to
Outbreaks

Because the recent outbreaks
discussed above have been directly

associated with illness in many
unrelated individuals in multiple states,
these outbreaks, in the Agency’s view,
represent evidence of a material change
in the effectiveness of what heretofore
had been regarded as necessary and
appropriate sanitary conditions required
to manufacture safe and wholesome
product. As such, the occurrence of
these outbreaks is a change that could
affect the hazard analysis or alter the
HACCP plans for such products and like
products. Therefore, establishments that
produce NRTE comminuted turkey or
chicken poultry products (including
ground, mechanically separated, or
hand- or mechanically-deboned poultry
that is further chopped, flaked, minced,
or otherwise processed to reduce
particle size but not battered or breaded)
in final form or as an intermediary
product must evaluate the information
discussed above to determine whether
their HACCP plans for these products
adequately address biological hazards,
particularly Salmonella. An
establishment that produces
comminuted poultry and has already
taken these outbreaks into account in a
HACCP plan reassessment for these
products is not required to do so again,
provided the establishment has
documented its reassessment in its
hazard analysis or HACCP plans, or a
record or reassessment, and makes this
evidence available to FSIS inspection
program personnel.

The investigations conducted at
establishments associated with the
outbreaks showed that sanitation
procedures are particularly important in
the production of ground and
comminuted poultry products. When
conducting a reassessment that takes
these outbreaks into account to
determine whether HACCP plans for
NRTE comminuted poultry products
adequately address biological hazards,
Salmonella in particular, establishments
should evaluate the adequacy of their
sanitation procedures for processing
equipment, including grinders,
blenders, pipes, and other components
and surfaces in contact with the
product. Thus, Sanitation SOPs, other
prerequisite programs, or HACCP plans
should address procedures that ensure
that all slaughter and further processing
equipment, employee hands, tools, and
clothing, and food contact surfaces are
maintained in a sanitary manner to
minimize the potential for cross
contamination within and among lots of
production. In addition, FSIS expects
establishments to ensure that slaughter
and dressing procedures are designed to
prevent contamination to the maximum
extent possible. Such procedures

should, at a minimum, be designed to
limit the exterior contamination of birds
before exsanguination, as well as
minimize digestive tract content spillage
during dressing process.

Establishments producing NRTE
comminuted poultry products should
ensure that cooking instructions are
validated, especially if the instructions
explain how to cook the product to
attain an end-point temperature of 165
degrees Fahrenheit (e.g., when grilling
patties, cook from the unfrozen state on
each side for “X” minutes for a patty of
“Y” thickness; bake uncovered in an
oven at “Z” degrees for “A” minutes).

Establishments producing NRTE
comminuted poultry products should
also consider lotting practices
(distinguishing one portion of
production from another such that they
are microbiologically independent) and
ability to prevent lots from
contaminating each other, including not
carrying over production; cleaning and
sanitizing between lots; and being able
to trace back product to originating
slaughter establishments (if applicable),
grow-out houses, hatcheries, and
breeding flocks. Such process control
procedures may be instrumental in
reducing the impact of potential future
product recalls.

Establishments producing NRTE
comminuted poultry products should
evaluate the adequacy of any
Salmonella interventions applied to
product source materials or to product
during or after grinding or blending.
These establishments should also
evaluate these interventions for their
ability to reduce Salmonella (expressed
as “log reduction”). When they are
evaluating the effectiveness of these
interventions, establishments should
consider incoming variability of
Salmonella levels in live birds (at
establishments that slaughter) and on
parts (at establishments that use parts in
comminuted product manufacturing).

If they have not already done so,
establishments producing NRTE ground
and comminuted poultry products
should consider implementing purchase
specifications that require raw materials
used to produce such products to have
been treated with an intervention shown
to reduce Salmonella. If establishments
producing NRTE comminuted poultry
products require their suppliers (both
within and outside their corporate
structure) to meet such specifications,
they should also ensure that their
suppliers actually meet these purchase
specifications. Establishments could
incorporate such specifications in their
HACCEP plans, in their Sanitation SOPs,
or in other prerequisite programs.
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Establishments producing
comminuted poultry should also
consider serotype information, focusing
on presence and trends in the serotypes
of human health concern identified by
the Centers for Disease Control and
Prevention (CDC) in the CDC top 30
serotypes list (available at http://www.
cdc.gov/ncezid/dfwed/PDFs/Salmonella
AnnualSummaryTables2009.pdf). FSIS
provides guidance, including data on
serotype information to establishments
that have had Salmonella HACCP
verification testing performed by FSIS.
This guidance explains that serotype
information can be used to better focus
food safety efforts to protect public
health. For example, compiled serotype
information can assist an
establishment’s efforts to identify
interventions it may use and in that way
help address the problem.

Finally, establishments producing
NRTE comminuted poultry products
should consider pre-harvest factors and
interventions that may influence
Salmonella contamination in NRTE
comminuted poultry products
(including breeder flock Salmonella
status, hatchery management,
biosecurity and pest control, feed
manufacturing and feed withdrawal
practices, and sanitation of pre-harvest
environments including transport
crates).

Although comminuted livestock
products (e.g., beef and pork) are
similarly produced, this notice is
specific to poultry. Historically, ground
chicken products have the highest
Salmonella spp. percent positive rates
of all FSIS-regulated product classes.
Further, three of the five most common
Salmonella serotypes known to cause
human illness are consistently found
more in ground chicken. As such,
available data suggests a continued
focus on poultry products will reduce
salmonellosis. Prudent manufacturers of
comminuted meat products, however,
should be aware of the factors
contributing to the recent ground turkey
product outbreaks and consider the
information in this notice with regard to
assessing whether their food safety
systems present similar vulnerabilities.

IV. FSIS Actions To Enforce and
Facilitate Compliance With the
Reassessment Requirement

FSIS will instruct inspection program
personnel to ensure that all
establishments producing non-breaded,
non-battered NRTE comminuted
chicken or turkey, including small and
very small establishments that may not
belong to a trade association, are aware
that the Agency has issued this notice.

No sooner than 90 days following
publication of this notice in the Federal
Register, FSIS will instruct inspection
program personnel to begin conducting
a checklist survey in chicken and turkey
slaughter and further processing
establishments, including
establishments that produce
comminuted poultry. Through this
checklist survey, FSIS will document
whether establishments made changes
to their HACCP plans in response to the
required reassessment or whether
changes were made before the
mandatory reassessment, and will
capture a general description of the type
of changes made. IPP will be instructed
to share establishment responses to the
checklist with establishment
management in order to best ensure that
the information is complete.
Establishments that disagree with the
IPP checklist entries will be encouraged
to provide supporting rationale for why
the responses should be changed. The
completed survey will enable the
Agency to identify which
establishments have reassessed HACCP
plans for NRTE comminuted poultry
products, based on the outbreak
information discussed above.

FSIS will subsequently evaluate
establishments that produce NRTE
comminuted poultry products to collect
in-depth information on changes made.
FSIS will evaluate information gathered
in the survey and may conduct FSAs of
establishments producing NRTE
comminuted poultry products. The
Agency will decide on the conditions
under which it will conduct any other
evaluations for establishments
producing NRTE comminuted poultry
products. Consistent with current
Agency practices, FSIS may conduct a
“for cause” FSA in response to
production and shipment of adulterated
product. In response to the survey
results discussed above, FSIS may
consider conducting a “for cause” FSA,
if FSIS has any concerns regarding that
establishment’s food safety system.

Once FSIS has evaluated such
establishments, it intends to publish
guidance for industry on best practices
to reduce Salmonella in comminuted
poultry. In addition, the Agency expects
to use the results in designing targeted
verification activities.

FSIS recommends that manufacturers
of comminuted products derived from
cattle, hogs, and sheep or comminuted
poultry products derived from poultry
other than chicken or turkeys also take
note of the factors contributing to the
recent comminuted turkey product
outbreaks. These manufacturers should
consider the instructions in this notice
with regard to assessing whether their

food safety systems present similar
vulnerabilities.

Adulteration of Product Associated
With Outbreaks

When NRTE poultry or meat products
are associated with an illness outbreak
and contain pathogens that are not
considered adulterants, FSIS likely will
consider the product linked to the
illness outbreak to be adulterated under
21 U.S.C. 453(g)(3) or 21 U.S.C.
601(m)(3) because the product is “* * *
unsound, unhealthful, unwholesome, or
otherwise unfit for human food.” In
such cases, the Agency would request
that the establishment recall the product
if it is still in commerce.

FSIS will also evaluate whether the
particular product associated with the
illness outbreak may also be adulterated
because it was “* * *prepared, packed,
or held under insanitary conditions
whereby it may have become
contaminated with filth, or whereby it
may have been rendered injurious to
health” (21 U.S.C. 453(g)(4) or 21 U.S.C.
601(m)(4)). FSIS would likely find that
such product is adulterated because it
was produced under insanitary
conditions where the establishment
produced the product of concern under
conditions that did not adequately
address control of the pathogen in the
product associated with the illness.

The Agency would also likely
determine the insanitary conditions to
be continuing in the establishment until
the establishment demonstrates that it
has regained control of its production
processes and re-established sanitary
conditions under which the product is
produced so that the establishment is
able to produce unadulterated product.

FSIS would also have to evaluate
whether the type of product produced at
other establishments, when
demonstrably linked to product
associated with the outbreak, is
adulterated because it was produced
under substantially similar processes
and insanitary conditions. For example,
associated product at another
establishment produced from birds that
came from the same grow-out house as
the birds that were the source of the
product associated with the illness
outbreak, and that were subject to
substantially similar processing
conditions, may also be determined to
be adulterated by the Agency.

FSIS would not be likely, however, to
consider product of the same type
adulterated though it is found to have
the pathogen associated with the illness
outbreak, provided it was produced in
other establishments that have no
relationship to product involved in the
illness outbreak. A determination of
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adulteration would be specific to the
product linked to the illness outbreak
and to the conditions in the
establishment where that product was
produced.

Agency Verification Sampling and
Testing

The Agency is expanding its
Salmonella Verification Sampling
Program to include all non-breaded,
non-battered “NRTE comminuted”
chicken or turkey products in addition
to the currently sampled NRTE ground
chicken and turkey. In a way similar to
the process of grinding product, the
process of producing comminuted
product, whether mechanically deboned
or mechanically separated, leads to the
distribution of pathogens throughout the
product. These techniques differ mainly
in the equipment used and the source
materials (i.e., boneless meat versus
meat with bone attached). Both
mechanically deboned product and
mechanically separated product were
used in the product associated with one
of the outbreaks discussed in this
notice. The product involved in the
outbreak was likely not subject to FSIS
sampling. In the past, mechanically
separated product was not typically
used in poultry product sold to
consumers in an NRTE product. At this
time, however, mechanically separated
product may be included in such
product, especially for export. For all
these reasons, FSIS will begin sampling
non-breaded, non-battered comminuted
product for Salmonella. In addition,
FSIS expects to use the verification
testing program as the mechanism to
obtain samples to determine the
prevalence of Salmonella in
comminuted poultry and will use the
results from this sampling to develop
performance standards for these
products. FSIS also expects to analyze
the samples for Campylobacter, as well
as for other microorganisms that could
serve as indicators of inadequate
process control.

As explained above, “NRTE
comminuted poultry” products to be
sampled include any non-breaded, non-
battered raw or otherwise NRTE product
that has been ground, mechanically
separated, or hand- or mechanically-
deboned and further chopped, flaked,
minced, or otherwise processed to
reduce particle size. The Agency will
also include in its sampling non-
breaded, non-battered NRTE
comminuted poultry product after other
ingredients such as spices have been
added, since the Agency expects
establishments to control pathogens in
final product regardless of the source of
the pathogens. Consistent with FSIS’s

current Salmonella sampling
procedures for NRTE product, when the
establishment either processes all
comminuted product into RTE product
or moves all such product to another
official federally-inspected domestic
establishment for further processing into
RTE product, such product will not be
subject to Agency sampling. The Agency
will collect comminuted NRTE samples
in establishments with an average daily
production of greater than 1,000 pounds
over the past month, but this may
change as the program progresses.

A sampling change will be initiated to
allow for a more accurate measurement
of the incidence of Salmonella.
Beginning 90 days after publication of
this notice, the sampling for these
comminuted poultry products will
begin with a new larger standard size for
its verification samples as the Agency
completes validation studies on moving
its microbiological testing from a 25
gram sample size to 325 grams. This
larger sample size will provide
consistency as the Agency moves
toward analyzing each sample for two
pathogens.

Meanwhile, based on analysis of data
from three consecutive years, Fiscal
Year (FY) 2009 to FY2011, FSIS is
considering reducing the number of
samples in a set from 53 to 26 samples.
FY2009-2011 data analysis showed that
reducing samples from 53 to 26 will not
compromise the ability to detect non-
compliant establishments. With this
change, based on current standards,
FSIS is considering accepting a
maximum of 15 positive samples in a
26-sample ground turkey set to meet the
performance standard and a maximum
of seven positive samples for such a set
to count toward Category 1 status. For
ground chicken, based on current
standards, FSIS is considering accepting
a maximum of 13 positive samples in a
26-sample set to meet the performance
standard and a maximum of six positive
samples for such a set to count toward
Category 1 status. Because a reduction
in sample set size could increase the
number of sets that can be performed in
a given period of time, the possibility
exists that this modification may result
in a greater number of non-compliant
establishments detected in that time
period, providing a better reflection of
current production practices and
increasing the efficiency of FSIS
resource utilization.

The original Salmonella performance
standards were established based on
industry averages (percent positive
samples) estimated from baseline
surveys conducted more than a decade
ago. The current standards were
designed such that establishments with

sampling results above an average (or
expected) result would be considered
non-compliant with the standard.
Recently, FSIS has explored designing
performance standards to achieve a
public health objective. For example,
the Healthy People 2020 goal for human
salmonellosis is a 25 percent reduction.
FSIS intends to apply its Category 1
ranking for ground chicken and turkey
product to comminuted product to mark
the level of performance at which all
establishments producing such products
should maintain process control. The
Agency’s Category 1 approach for the
current performance standard includes
establishments with sample results at 50
percent or less of the relevant
performance standard, as detailed in a
February 2006 Federal Register notice
(http://www.fsis.usda.gov/Frame/Frame
Redirect.asp?main=http://
www.fsis.usda.gov/OPPDE/rdad/
FRPubs/04-026N.htm;http://www.fsis.
usda.gov/Frame/FrameRedirect.
asp?main=http://www.fsis.usda.gov/
OPPDE/rdad/FRPubs/2010-0029.htm).
For ground chicken the performance
standard is 44.6 percent and the
acceptable number of positive samples
per set is 26 of 53. For ground turkey the
performance standard is 49.9 percent
and the acceptable number of positive
samples per set is 29 of 53.

FSIS intends to conduct a risk
assessment based on at least three
months of these new sampling and
testing results and issue a new
performance standard for these products
for Salmonella and likely
Campylobacter as well. With
publication of this notice, FSIS will
discontinue sampling sets for ground
poultry product, except for
establishments in category 3. When
FSIS stops testing sets at establishments,
FSIS recommends that they assess
whether they meet the category 1
standard. Establishments in category 3
are those that have not been able to
maintain consistent process control over
the previous two Salmonella
verification testing sets and have shown
highly variable process control over the
most recent set (i.e., the most recent set
does not meet the performance standard
and any result in prior set). For these
establishments, FSIS will continue to
schedule sets for ground chicken or
turkey and would also sample other
comminuted chicken or turkey
products. The Agency requests
comment on whether, given the
relatively high prevalence of Salmonella
in comminuted chicken and turkey
product, it should apply to these
product classes a more stringent
measure of 25 percent of the national
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prevalence for defining Category 1
rather than the traditional measure of 50
percent of the national prevalence for
defining Category 1. That is, the
traditional 50 percent reduction applied
to the current standard of 44.6 for
ground chicken and 49.9 percent for
ground turkey would give a Category 1
standard of approximately 22 and 24
percent, respectively. Applying a more
stringent measure of 25 percent of the
national prevalence to these product
classes would give a Category 1
standard of approximately 11 and 12
percent, respectively. FSIS believes that
establishments would seek to improve
process control so as to remain
compliant with a revised performance
standard and that, as a result, a
substantial number of illnesses would
be averted. In addition, a reduction of
Category 1 to 25 percent of the
performance standard would be
consistent with the goals of the Healthy
People 2020 initiative.

Except for category 3 establishments,
FSIS will discontinue the concept of set
testing for ground and comminuted
chicken or turkey at least until it
establishes new performance standards
for these products. For samples that are
not collected as part of sets, FSIS field
service laboratories will perform
qualitative testing for the presence or
absence of Salmonella using the same
methodology, discard criteria, and
reporting as those currently in place.
Samples that screen positive will be
analyzed, i.e., the Salmonella organisms
present will be enumerated, using the
MPN (Most Probable Number)
procedure.

Paperwork Reduction Act

FSIS has reviewed the paperwork and
recordkeeping requirements in this
notice in accordance with the
Paperwork Reduction Act and has
determined that the paperwork
requirements for this notice, which
informs establishments that produce not
ready-to-eat comminuted poultry
products that they need to reassess their
HACCP Plans, have already been
accounted for in the Pathogen
Reduction/HACCP Systems information
collection approved by the Office of
Management and Budget (OMB). The
OMB approval number for the Pathogen
Reduction/HACCP Systems information
collection is 0583—0103.

USDA Nondiscrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family

status. (Not all prohibited bases apply to
all programs.)

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA'’s Target Center at (202) 720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
(202) 720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Additional Public Notification

FSIS will announce this document
online through the FSIS Web page
located at http://www.fsis.usda.gov/
regulations & policies/Federal
Register Notices/index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page. In
addition, FSIS offers an electronic mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/News_&_
Events/Email Subscription/. Options
range from recalls to export information
to regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC, on November 30,
2012.

Alfred V. Almanza,

Administrator, FSIS.

[FR Doc. 2012-29510 Filed 12-5-12; 8:45 am]
BILLING CODE 3410-DM-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG27

Small Business Size Standards:
Administrative and Support, Waste
Management and Remediation
Services

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: The United States Small
Business Administration (SBA) is
increasing the small business size
standards for 37 industries and retaining
the current size standards for the
remaining seven industries in North
American Industry Classification
System (NAICS) Sector 56,
Administrative and Support, Waste
Management and Remediation Services.
As part of its ongoing comprehensive
review of all size standards, SBA has
evaluated all receipts-based size
standards for industries in NAICS
Sector 56 to determine whether they
should be retained or revised. SBA did
not review the employee-based size
standard for Environmental
Remediation Services, an “‘exception”
under NAICS 562910, Remediation
Services, in NAICS Sector 56, but will
do so at a later date with other
employee-based size standards.

DATES: This rule is effective January 7,
2013

FOR FURTHER INFORMATION CONTACT: Jon
Haitsuka, Program Analyst, Size
Standards Division, (202) 205-6618 or
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION:

To determine eligibility for Federal
small business assistance programs,
SBA establishes small business size
definitions (referred to as size
standards) for private sector industries
in the United States. SBA’s existing size
standards use two primary measures of
business size—average annual receipts
and number of employees. Financial
assets, electric output and refining
capacity are used as size measures for a
few specialized industries. In addition,
SBA’s Small Business Investment
Company (SBIC), 7(a), and Certified
Development Company (CDC or 504)
Loan Programs determine small
business eligibility using either the
industry based size standards or
alternative net worth and net income
size based standards. SBA is currently
in the process of comprehensively
reviewing all of its small business size
standards. At the start of this
comprehensive review, there were 41
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different size standards levels, covering
1,141 NAICS industries and 18 sub-
industry activities (i.e., “exceptions” in
SBA'’s Table of Size Standards). Of these
size standards levels, 31 were based on
average annual receipts, seven based on
number of employees, and three based
on other measures.

Over the years, SBA has received
comments that its size standards have
not kept up with changes in the
economy, in particular the changes in
the Federal contracting marketplace and
industry structure. SBA last conducted
a comprehensive review of size
standards during the late 1970s and
early 1980s. Since then, most reviews of
size standards have been limited to a
few specific industries in response to
requests from the public and Federal
agencies. SBA also makes periodic
inflation adjustments to its receipts-
based size standards. The latest inflation
adjustment to size standards was
published in the Federal Register on
July 18, 2008 (73 FR 41237).

SBA recognizes that changes in
industry structure and Federal
marketplace since the last overall
review have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of its size
standards to determine whether existing
size standards have supportable bases
relative to the current data, and to revise
them, where necessary.

In addition, on September 27, 2010,
the President of the United States signed
the Small Business Jobs Act of 2010
(Jobs Act), Public Law 111-240. The
Jobs Act directs SBA to conduct a
detailed review of all size standards and
to make appropriate adjustments to
reflect market conditions. Specifically,
the Jobs Act requires SBA to review at
least one-third of all size standards
during every 18-month period from the
date of its enactment and review all size
standards not less frequently than once
every 5 years thereafter. Reviewing
existing small business size standards
and making appropriate adjustments
based on current data is also consistent
with Executive Order 13563 on
improving regulation and regulatory
review.

SBA has chosen not to review all size
standards at one time. Rather, it is
reviewing groups of related industries
on a Sector by Sector basis.

As part of SBA’s comprehensive
review of size standards, the Agency
reviewed all receipts-based size
standards in NAICS Sector 56,
Administrative and Support, Waste
Management and Remediation Services,
to determine whether the existing size

standards should be retained or revised.
On October 12, 2011, SBA published a
proposed rule in the Federal Register
(76 FR 63510) seeking public comment
on its proposal to increase the size
standards for 37 industries and retain
current size standards for 15 industries
in NAICS Sector 56. The rule was one
of a series of proposed rules that
examines industries grouped by NAICS
Sector.

SBA has recently developed a ““Size
Standards Methodology” for
developing, reviewing, and modifying
size standards, when necessary. SBA
has published the document on its Web
site at www.sba.gov/size for public
review and comment and also included
it as a supporting document in the
electronic docket of the October 12,
2011 proposed rule at
www.regulations.gov.

In evaluating an industry’s size
standard, SBA examines its
characteristics (such as average firm
size, startup costs and entry barriers,
industry competition and distribution of
firms by size) and the level and small
business share of Federal contract
dollars in that industry. SBA also
examines the potential impact a size
standard revision might have on its
financial assistance programs and
whether a business concern under a
revised size standard would be
dominant in its industry. SBA analyzed
the characteristics of each industry in
NAICS Sector 56 that has a receipts-
based size standard, mostly using a
special tabulation obtained from the
U.S. Bureau of the Census based on its
2007 Economic Census (the latest
available). SBA also evaluated the level
and small business share of Federal
contracts in each of those industries
using the data from the Federal
Procurement Data System—Next
Generation (FPDS-NG) for fiscal years
2008 to 2010. To evaluate the impact of
changes to size standards on its loan
programs, SBA analyzed internal data
on its 7(a) and 504 Loan Programs for
fiscal years 2008 to 2010.

SBA’s ““Size Standards Methodology”
provides a detailed description of its
analyses of various industry and
program factors and data sources, and
how the Agency used the results to
derive size standards. In the proposed
rule, SBA detailed how it applied its
“Size Standards Methodology” to
review and modify, where necessary,
the existing receipts-based size
standards for industries in NAICS
Sector 56. SBA sought comments from
the public on a number of issues
concerning its ‘“Size Standards
Methodology,” such as whether there
are alternative methodologies that SBA

should consider; whether there are
alternative or additional factors or data
sources that SBA should evaluate;
whether SBA’s approach to establishing
small business size standards makes
sense in the current economic
environment; whether SBA’s
applications of anchor size standards
are appropriate in the current economy;
whether there are gaps in SBA’s
methodology because of the lack of
comprehensive data; and whether there
are other facts or issues that SBA should
consider.

SBA also sought comments on its
proposal to increase receipts-based size
standards for 37 industries and retain
the existing receipts-based size
standards for seven industries in NAICS
Sector 56. Specifically, SBA requested
comments on whether the size
standards should be revised as proposed
and whether the proposed revisions are
appropriate. SBA also invited comments
on whether its proposed eight fixed size
standard levels are appropriate and
whether it should adopt common size
standards for several Subsectors and
Industry Groups in NAICS Sector 56.

SBA'’s analyses of industry and
program data could support lowering
existing receipts based standards for five
industries and keeping current receipts
based size standards for two industries.
However, as SBA pointed out in the
proposed rule, lowering size standards
would not serve the interest of small
businesses under the current economic
environment because it would reduce
the number of firms eligible to
participate in Federal small business
assistance programs. In addition, this
would also run counter to what the
Federal government and the Agency are
doing to help small businesses and
create jobs. Therefore, SBA proposed to
retain the current size standards for
those five industries and requested
comments on whether the Agency
should lower size standards for those
industries for which its analyses might
support lowering them.

Summary of Comments

SBA received 21 comments from
individuals, small businesses, and trade
groups on its proposal to increase
receipts-based size standards for 37
industries and retain current receipts-
based size standards for seven
industries in NAICS Sector 56 and its
size standards methodology.

Of the 21 comments, 18 commented
on proposed size standards changes for
specific NAICS codes and three
provided general comments, mostly
relating to the SBA’s size standards
methodology. The NAICS codes that
received the most comments (six)
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included NAICS 562910, Remediation
Services (including “exception,”
Environmental Remediation Services),
followed by NAICS 561210, Facilities
Support Services (four comments), and
NAICS 561612, Security Guards and
Patrol Services (two comments). Other
NAICS codes 561320, Temporary Help
Services; 561422, Telemarketing
Bureaus and Other Contact Centers;
561440, Collection Agencies; 561510,
Travel Agencies; 561520, Tour
Operators; 561730, Landscaping
Services; and 561920, Conventions and
Trade Shows Organizers received one
comment each.

Commenters generally supported
SBA'’s effort to review small business
size standards for NAICS Sector 56 and
its size standards methodology.
Comments also generally supported
SBA’s proposal to increase size
standards, but for a number of
industries they recommended larger
increases. Below is a discussion of the
issues and concerns raised in each of
those comments and SBA’s responses.

NAICS Code 561210—Facilities
Support Services

SBA received four comments
(including two from the same
individual) on NAICS Code 561210,
Facilities Support Services. One
commenter agreed with SBA’s proposal
to keep the size standard for this
industry at the current $35.5 million
level, but recommended that SBA apply
the same $35.5 million size standard for
all NAICS industries that could be part
of a solicitation for Facilities Support
Services. SBA does not adopt this
suggestion because doing so would
allow otherwise large businesses to
become small in some industries,
thereby hurting truly small businesses
to compete for Federal procurements in
those industries. For example, the
current size standard for all industries
under specialty trade contractors, which
could be part of procurements under
Facilities Support Services (see
Footnote 12, 13 CFR 121.201), is $14
million. If it were raised to $35.5
million, many large businesses that
exceed the current size standard for
specialty trade contractors would
become small. In addition, SBA
continues to believe that these
industries are distinct and deserve
separate analyses.

Two other commenters expressed
concern that SBA did not propose to
increase the size standard for this
NAICS Code, which is currently $35.5
million. One of them offered a detailed
response, including the data on his
firm’s total revenue and revenue from
contract work with the Centers for

Disease Control (CDC) for years from
1999 to 2010 and projected revenues for
2011 and 2012. He argued that U.S.
Department of Labor’s (DOL) mandated
8.5 percent labor cost increase to CDC’s
contracts in 2006 largely contributed to
inflationary growth in his company’s
total revenue since then, pushing its
three-year average annual revenue above
$35.5 million in 2010. As a result, as the
commenter stated, his company is
currently a large business and has been
ineligible to re-compete as a small
business for its four follow-on contracts
with CDC. The commenter anticipates
another DOL’s labor cost adjustment
soon. The commenter argued that if SBA
adjusted its size standard for inflation
and DOL’s labor cost increases in 2012,
the size standard for NAICS Code
561210 would increase to $37 million to
$38 million, thereby making his
company eligible to again compete for
its follow-on contract with CDC that is
expected to be re-competed in 2012 or
2013.

SBA is required to review all size
standards for inflation not less
frequently than every five years.
Accordingly, the latest inflation
adjustment for all receipts-based size
standards, including that for NAICS
Code 561210, was completed in July
2008. In this comprehensive size
standards review, SBA’s revisions to
size standards are primarily based on
the Agency’s evaluation of industry and
Federal procurement factors. SBA plans
to adjust all monetary size standards
together for inflation soon after it
completes its review of all receipts-
based size standards. SBA is reviewing
size standards on a Sector by Sector
basis, and this can take several years to
complete all of them. If SBA were to
make additional adjustments for
inflation on a Sector by Sector basis, the
result would be inconsistent size
standards across industries.

The next commenter objected to
SBA’s proposal to keep the size
standard for NAICS Code 561210 at the
current $35.5 million level. The
commenter criticized the SBA’s analysis
as being flawed because the 2007
Economic Census tabulation that the
Agency used to examine characteristics
of industries is limited to businesses
operating primarily in that industry.
The commenter argued that the size
standard would be much higher than
$35.5 million had SBA included in its
analyses some of the largest companies
receiving the Federal contracts under
that NAICS code, whose primary
industry is not NAICS Code 561210.
SBA is aware that there are some
problems with the Economic Census
tabulation for some industries; therefore

it also evaluates Central Contractor
Registration and FPDS-NG data for
those industries when evaluating a size
standard. For example, to assess small
business participation in Federal
contracting in NAICS Code 561210, SBA
evaluated FPDS-NG data for fiscal years
2008 to 2010. The FPDS-NG data for a
particular NAICS code include all
businesses receiving contracts
regardless of whether that industry is
their primary industry. Thus, although
the Economic Census tabulation may
not include all establishments receiving
contracts under NAICS Code 561210,
FPDS-NG includes them all. Based on
the fiscal years 2008—-2010 FPDS-NG
data, SBA found the small business
share of total industry receipts to be
very similar to small business share of
total Federal contracts in NAICS Code
561210.

The commenter contended further
that since procurements for NAICS Code
561210 are very large and include a
substantial mix of various services from
various industries, most small
businesses under the current size
standard cannot handle Federal
contracts for Facilities Support Services.
The commenter included an epipeline
summary report of the Federal
procurement activities under NAICS
Code 561210 for the period from 2004—
2008. The report, although somewhat
outdated, showed that the majority of
Federal contracts awarded by the
Federal agencies under NAICS Code
561210 went to larger businesses. This
commenter recommended a larger than
$35.5 million size standard for this
industry because it, as the commenter
stated, would increase the number of
capable small businesses and offer more
competition in the Federal market that
is currently dominated by very large
companies.

SBA has not adopted this
recommendation for several reasons.
First, although SBA recognizes the
challenges small businesses face in the
Federal market, the Agency is also very
concerned that “smaller” small
businesses may not be able to compete
effectively with “larger” small
businesses for Federal small business
contracts if a size standard is set too
large. Second, SBA’s analysis of
industry and program data suggested a
lower $30 million size standard for this
industry. However, for the reasons
explained in the proposed rule and also
stated above in this rule, SBA has
decided not to lower any of its current
size standards although the analytical
results might support lowering some of
them. Thus, SBA proposed to retain the
current $35.5 million size standard for
NAICS Code 561210 even if its analysis
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supported a lower $30 million. Third, to
be consistent with SBA’s size standards
methodology and with proposed and
final rules for other NAICS Sectors that
SBA has issued to date, $35.5 million is
the highest receipts based size standards
that SBA will propose or adopt. Thus,
SBA is adopting $35.5 million as the
size standard for NAICS Code 561210,
Facilities Support Services, as proposed.

NAICS Code 561320—Temporary Help
Services

There was one comment on SBA’s
proposed change to the size standard for
this NAICS code. The commenter
disagreed with SBA’s proposal to
increase the size standard for that
industry from the current $13.5 million
to $25.5 million. Rather, he
recommended that it should be
increased to $35.5 million. The basis for
his suggestion was the breakdown of
cost for each employee and the benefits
not calculated by the Federal
government for a business under this
NAICS code. He argued that expenses
and profits contemplated from Federal
contracts did not cover other expenses,
such as general and administrative
expenses. He neither challenged the
industry and program data or
methodology SBA used to arrive at the
proposed $25.5 million size standard
nor did he provide alternative industry
data and analysis supporting his
recommendation to increase it to $35.5
million. Thus, SBA has not adopted this
recommendation and is adopting $25.5
million, as proposed.

NAICS Code 561422—Telemarketing
Bureaus and Other Contact Centers and
NAICS Code 561920—Convention and
Trade Show Organizers

SBA received one comment on both
NAICS Code 561422 and NAICS Code
561920. SBA had proposed to increase
the size standard for NAICS Code
561422 from $7 million to $14 million.
The commenter suggested SBA to
reevaluate its proposal and
recommended that the size standard for
NAICS Code 561422 be increased to at
least $25 million. He argued that the
proposed $14 million is low compared
to size standards for other industries,
such as NAICS Code 541511 (Custom
Computer and Programming Services)
that has a size standard of $25 million
and NAICS Code 511199 (All Other
Publishers) that has a size standard of
500 employees. The commenter did not
explain the rationale for choosing these
industries for comparison, nor did he
provide any explanation why NAICS
Code 561422 should have the same size
standard as those other industries. As
such, SBA is not convinced that a

higher increase is warranted. Thus, SBA
has not adopted the commenter’s
recommendation and is adopting the
$14 million size standard for NAICS
Code 561422, as proposed.

This commenter ano urged SBA to re-
assess its proposal to increase the size
standard for NAICS Code 561920,
Convention and Trade Show Organizers,
from $7 million to $10 million and
recommended that it should be
increased further to at least $14 million,
or preferably to $19 million. The
commenter argued that it requires
specialized labor categories and hence
higher labor costs to perform work in
this industry, warranting a larger
increase to its size standard. However,
the comment did not explain why the
proposed $10 million size standard was
not appropriate in view of higher labor
costs. Therefore, SBA has not adopted
the recommendation and is adopting
$10 million, as proposed.

NAICS Code 561440—Collection
Agencies

SBA received one comment that fully
supported its proposal to increase the
size standard for NAICS Code 561440,
Collection Agencies, from $7 million to
$14 million. The commenter stated that
the proposed size standard accurately
reflects current economic conditions
and that the higher $14 million size
standard would help small businesses to
remain competitive in Federal
procurements. Thus, SBA is adopting
$14 million, as proposed.

NAICS Code 561510—Travel Agencies,
and NAICS Code 561520—Tour
Operators

SBA received one comment on behalf
of two trade associations, one
representing Travel Agencies and the
other representing Tour Operators. The
comment fully supported the SBA’s
proposal to increase the size standard
for NAICS Code 561510 (Travel
Agencies) from $3.5 million to $19
million and to increase the size standard
for NAICS Code 561520 (Tour
Operators) from $7 million to $19
million. The comment also supported
SBA'’s current method of measuring
revenues in these industries in terms of
commissions and other earnings,
excluding funds collected for a third
party (such as bookings and sales
subject to commissions). The trade
associations also confirmed that the
proposed size standards are consistent
with the data collected from their
members and that 73 percent of their
members surveyed supported SBA’s
efforts to increase size standard for
those two industries. Thus, SBA is
adopting the proposed size standards.

NAICS Code 561612—Security Guards
and Patrol Services

SBA received two comments on its
proposal to increase the size standard
for NAICS Code 561612 (Security
Guards and Patrol Services) from $18.5
million to $19 million. The first
commenter argued for a higher size
standard than SBA’s proposed $19
million size standard for this NAIC
code. Citing industry data and the
methodology that SBA used to derive
the proposed size standard, the
commenter contended that SBA’s
proposal to increase it by only
$500,000.00 (from its existing $18.5
million) could not be justified. The
commenter alleged that the proposed
increase from $18.5 million to $19
million failed to account for inflation.
The commenter argued that simply by
updating the $18.5 million for inflation
since the last inflation adjustment in
2008, the size standard should be
increased to $19.5 million.

As stated elsewhere with respect to a
comment on another NAICS code, SBA
is required to review all size standards
for inflation not less frequently than
every five years. In this review, SBA’s
revisions to size standards are primarily
based on the Agency’s evaluation of
industry and Federal procurement
factors. The Agency plans to adjust all
monetary size standards for inflation
after it completes its current review of
all receipts based size standards. As
SBA is reviewing size standards on a
Sector by Sector basis, making
additional adjustments for inflation for
a particular size standard would result
in inconsistent size standards across
sectors and industries.

The same commenter also expressed
concern that the proposed $500,000
increase does not ameliorate the
growing problem in recent years that
small but growing small businesses have
to compete with a small number of
industry “giants” in the Federal market.
He also noted that due to increased
security risks agencies often look for
brand recognition and because most
contracts for security services are ‘“‘best
value” procurements where the cost is
not a determining factor, Federal
agencies often select large, expensive
firms. The commenter added that the
security industry is dominated by very
large firms and aggressive acquisition by
large firms has contributed to further
market consolidation and dominance by
fewer and fewer firms. As a result, as
the commenter explained, very small
businesses benefit from the current
$18.5 million size standard, while mid-
tiered companies that have exceeded the
size standard are forced to compete with
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the largest and most dominant firms in
the Federal market place. To address
this problem, the commenter suggested
of a size standard of $50 million to $75
million. To be consistent with SBA’s
size standards methodology and with
proposed and final rules for other
NAICS Sectors that SBA has issued to
date, $35.5 million is the highest
receipts based size standards that SBA
will propose or adopt. Thus, SBA is
adopting $35.5 million as the size
standard for NAICS Code 561612,
Security Guards and Patrol Services.
The next commenter stated that
raising the size standard by a mere
$500,000 was insufficient compared to
what SBA is doing in other industries.
The commenter recommended that the
size standard for NAICS Code 561612
should be at least $23 million and an
even higher $30 million for Service
Disable Veteran Owned Small
Businesses (SDVOSBs). The commenter
noted that a size standard higher than
the proposed $19 million size standard
is needed to meet the statutorily
required 3 percent small business
contracting goal for SDVOSB’s program.
All increases to size standards SBA
proposed or adopted in other industries
were supported by the analyses of
industry and Federal procurement
Factors using the same methodology
and data sources. The analysis only
supported a $500,000 increase to the
size standard for NAICS Code 561612.
SBA evaluates the level and small
business share of Federal contracts for
each industry as one of the primary
factors in establishing or reviewing a
size standard, but whether the Federal
agencies are meeting their small
business contracting goals or not is not
important to deciding a size standard.
SBA does not establish separate size
standards for individual small business
procurement programs. SBA establishes
only one set of small business size
standards for all small business
procurement programs, such as
SDVOSB, 8(a), businesses located in
Historically Underutilized Business
Zones (HUBZone), and Woman-Owned
Small Business Programs (WOSB).
Thus, SBA has not adopted the
commenter’s recommendation and is
adopting the $19 million size standard
for NAICS Code 561622, as proposed.

NAICS Code 561730—Landscaping
Services

SBA received one comment on NAICS
Code 561730, Landscaping Services, for
which SBA had proposed to retain the
current size standard of $7 million. The
commenter expressed concern that his
business’ average annual revenue has
exceeded the $7 million size standard

for NAICS Code 561730. The
commenter felt that the $7 million size
standard is too low for this industry and
it should be much higher. The
commenter stated that his company also
does irrigation work under NAICS Code
238910 (Site Preparation Contractors)
which has a size standard of $13 million
and recommended that NAICS Codes
561730 and 238910 have the same size
standard of at least $13 million. The
comment argued further that 80-85
percent of actual costs of contracts
performed under NAICS Code 561730 is
for landscaping and the remainder for
other services, warranting a higher size
standard. SBA is not adopting the
commenter’s recommendation for
several reasons. First, SBA’s analyses of
industry and program data actually
supported lowering the size standard for
that industry to $5 million. However, for
the reasons provided in the proposed
rule, SBA proposed not to reduce any
size standard, even if the data appeared
to support reducing it. Second,
irrigation falls under NAICS Code
221310 (not NAICS Code 238910 as the
commenter argued) and it currently has
the same size standard of $7 million as
for NAICS Code 561730. Third, the
commenter did not provide any
explanation or analysis of similarities
between NAICS Codes 238910 and
561730 for them to have the same size
standard. Therefore, SBA has not
adopted the commenter’s
recommendation and is adopting $7
million as the size standard for NAICS
Code 561730, as proposed.

NAICS Code 562910—Remediation
Services

Six commenters offered data, analysis
and suggestions regarding the proposed
change to the size standard for this
NAICS code. SBA had proposed to
increase the size standard for NAICS
Code 562910, Remediation Services,
from $14 million to $19 million. In the
October 12, 2011 proposed rule, SBA
had stated that it did not review the
500-employee size standard for the
“exception” to NAICS Code 562910,
Environmental Remediation Services,
and that the 500-employee size standard
will remain effective until the Agency
reviewed it with all employee-based
size standards at a later date.

Of the six comments, two pertained to
the receipts based size standard for
NAICS Code 562910, Remediation
Services, and four pertained to the
“exception,” Environmental
Remediation Services, that has a 500-
employee size standard.

One commenter supported SBA’s
proposal to increase the receipts-based
size standard for NAICS Code 562910

from $14 million to $19 million, but
suggested further increase to $30
million. The commenter noted that a
higher size standard will allow
procuring agencies to have more
discretion in using the receipts-based
size standard for specific procurements.
He added that historically the receipts-
based size standard has not been used
much in comparison to the 500-
employee size standard. It should be
noted that the 500-employee size
standard applies only to very specific
types of procurements, as described in
Footnote 14 in 13 CFR 121.201, and
contracting officers cannot apply the
employee-based size standard to all
contracts under NAICS Code 562910 if
they do not meet the requirements
under the footnote. The Small Business
Size Regulations require Federal
agencies to designate the proper NAICS
code and size standard in a solicitation,
selecting the NAICS code which best
describes the principal purpose of the
product or service being acquired. See
13 CFR 121.402(b). The regulations also
provide that any interested party
adversely affected by a NAICS code
designation may appeal the designation
to the Office of Hearings and Appeals.
See 13 CFR 121.1102—-1103. Because the
commenter did not provide any data or
analysis supporting why a higher $30
million higher size standard he
suggested was more appropriate than
the SBA’s proposed $19 million, SBA is
adopting the proposed $19 million.

Another commenter supported the
application of the receipts-based size
standard to NAICS Code 562910,
Remediation Services, but expressed
concern with the 500-employee size
standard and its impact on businesses
with less than 100 employees or $50
million in revenue. The commenter
argued that there exist significant
similarities in terms of labor and
equipment utilized between
remediation activities and some of the
construction activities under NAICS
Subsector 237, Heavy and Civil
Engineering Construction, and yet the
size standard for construction activities
is $33.5 million without an employee-
based size standard. The commenter
noted that under the 500-employee size
standard companies with hundreds of
millions of dollars in revenue qualify for
small business set-asides and that it is
easy for companies to remain
permanently below 500 employees by
subcontracting out their non-core
activities to others. He alleged that
procurement personnel have applied the
NAICS Code 561290, Remediation
Services, for procurements where
NAICS Code 541620, Environmental
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Consulting Services would been more
appropriate, thereby causing an adverse
impact on much smaller businesses. He
expressed disappointment that SBA
deferred the review of the 500-employee
size standard for NAICS Code 562910,
thereby allowing this situation to
continue. Given these concerns, he
urged SBA to remove the 500-employee
size standard and instead increase the
revenue based size standard to $33.5
million in par with the construction
industries.

In 1994, based on its analyses of
businesses involved in environmental
remediation work and the nature of
Federal marketplace, SBA created an
“Environmental Remediation Services”
sub-industry category (see 59 FR 47237,
(September 15, 1994)). The SBA’s
analyses showed that environmental
remediation work involved services
from multiple industries and that
businesses involved in environmental
remediation work tended to be much
larger than those doing general
remediation work. SBA also found that
Federal contracts for environmental
remediation work to be of much more
sophisticated, multidisciplinary, and
large-scale nature than general
remediation work. SBA determined that
relatively large companies will be
necessary to perform environmental
remediation procurements. Based on
these factors, SBA established a 500-
employee based size standard for
Environmental Remediation Services
and also specified requirements to
classify a procurement as
Environmental Remediation Services
and to apply the 500-employee size
standard. A large percentage of
commenters on the 1993 proposed rule
(58 FR52452, (October 8, 1993)) also had
supported the creation of Environmental
Remediation Services sub-industry and
recommended an employee-based size
standard for it instead of a revenue-
based size standard. Several
commenters on this proposed rule, as
discussed below, also recommended the
continuation of the employee-based size
standard for Environmental
Remediation Services exception to
NAICS Code 562910, Remediation
Services. SBA is concerned that
replacing the 500-employee size
standard with a receipts-based size
standard of $33.5 million, as
recommended by the commenter above,
would cause several currently eligible
small businesses to lose their eligibility
for Federal assistance, which is not in
the interest of small businesses under
the current economic environment, as
stated elsewhere in this final rule. At
$33.5 million, small businesses may not

have adequate capabilities to meet the
scope and size requirements of Federal
procurements for Environmental
Remediation Services and it may
hamper the government critical
environmental remediation programs. In
addition, at $33.5 million, given the
large size of most environmental
remediation contracts, even with one or
two contracts small businesses will
quickly exceed the size standard and
they will be forced to compete with
much larger companies in the Federal
market, which is, according to several
commenters to this proposed rule,
already dominated by very large
businesses. Therefore, SBA is not
adopting the recommendation. Instead it
is adopting the proposed $19 million
size standard for NAICS Code 562910,
Remediation Services and retaining its
Environmental Remediation Services
exception and the 500-employee based
size standard.

In response to the previous two
comments, SBA believes it should
clarify why there are two size standards
under NAICS Code 562910, one for
Remediation Services and the other for
Environmental Remediation Services.
When SBA converted its table of size
standards from Standard Industrial
Classification (SIC) codes to NAICS in
2000, it underlined the difference
between the two. SBA stated in its
September 5, 2000 final rule (65 FR
53533) that the distinction “ * * * lies
in the extent and complexity of work to
be performed on a specific Federal
government contract. ‘Environmental
Consulting Services’ is one activity, and
* * * often conducted in conjunction
with an environmental remediation
contract. However, ‘Environmental
Remediation Services’ requires that (1)
the purpose of the procurement be the
restoration of a contaminated
environment, i.e., environmental
remediation; and (2) the procurement be
composed of activities in three or more
separate industries, none of which
constitutes 50 percent or more of the
contract value, and each of which
would, if it were a separate contract, be
a different NAICS (formerly SIC) code.
Footnote 14 more fully details when 500
employees is the appropriate size
standard for an Environmental
Remediation Services contract.”

Although SBA did not review the 500-
employee based size standard for
Environmental Remediation Services
exception under NAICS Code 562910 in
the October 12, 2011 proposed rule, the
Agency received four comments on this
size standard. All four commenters
recommended that SBA retain the
employee-based size standard for
Environmental Remediation Services

and felt that the current 500-employee
size standard is too low and needs to be
increased. Three suggested that it
should be increased to 1,000 employees
and one recommended 1,500
employees. They provided several
reasons for their recommendations: (1)
There have been significant mergers and
acquisitions and industry consolidation
since 1994, resulting in dominance of
the Federal market place by several
larger firms; (2) the 500-employee size
standard has been a barrier for small
businesses to acquire financial and
technical ability to be able to perform
tasks under environmental remediation
procurements that are getting
increasingly complex and large; (3) it
limits ability to grow as a small
business, thereby forcing small
businesses to compete with mega firms
with thousands of employees and
billions in revenues once they exceed
the size standard; and (4) more mid-
sized businesses will retain or regain
small business status under a higher
size standard, thereby providing
agencies with a large selection of
capable small business to choose from
for their critical small business
procurements. SBA recognizes the
challenges mid-sized businesses face in
Federal marketplace for environmental
remediation services, but as stated in
the proposed rule, the Agency has
decided to retain the current 500-
employee size standard for
Environmental Remediation Service
until it reviews that size standard with
other employee based size standards at
a later date. SBA will consider the
comments identified here when it
reviews the 500-employee
Environmental Remediation Service size
standard at a later date.

Comments on SBA’s Size Standards
Methodology and Other Issues

SBA received three comments that
did not directly refer to any particular
NAICS codes, but offered general
comments on the SBA’s size standards
methodology for evaluating size
standards.

The first commenter alleged that
proposed size standards are still too low
and suggested that they should start at
$50 million in total sales. He added that
when contracts are valued at $250
million or more, even a company with
$50 million in sales cannot compete. He
suggested that SBA take into account
the costs of materials and labor and
establish size standards in terms of gross
profit instead of total receipts. SBA
doesn’t accept this recommendation for
three reasons. First, under SBA’s current
size standards methodology, the
maximum receipts based size standard
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the Agency can adopt or propose for any
industry is $35.5 million. Second, if a
size standard were set at $50 million in
average annual receipts, SBA is
concerned that it would adversely affect
the ability of truly small businesses to
compete for Federal small business
opportunities. Third, for most
industries, SBA uses either average
annual receipts or number of employees
to establish size standards. If a size
standard were established in terms of
gross profit, as suggested by the
commenter, a company with hundreds
of millions of revenues and thousands
of employees can qualify as small under
a profit-based size standard. It is not
unusual for very lager companies to
have little or negative profit over the
course of business cycles, for instance
General Motors during the recent
recession. Such a firm would clearly be
“dominant” in the industry and, thus,
not a small business under the statutory
requirement that a small business is one
that is independently owned and
operated and not dominant in its field
of operation. Moreover, a firm’s profit
can be manipulated and, thus, would be
an inconsistent and misleading guide to
firm’s size.

The next commenter generally
supported SBA’s effort to increase
several size standards and also agreed
with the Agency’s position that
lowering size standards under current
economic conditions is not in the best
interests of small business. However, he
felt that increasing size standards by 180
percent to over 300 percent at one time
is also not in the best interests of small
business, although he did not explain
why. He urged that size standards
should be raised between 50-75 percent
immediately across all NAICS codes
within NAICS Sector 56. He argued that
this will enable truly small businesses
to seek SBA’s assistance and foster
positive competition in Federal
contracting and more accurately reflect
today’s economic environment where
some businesses are still suffering the
effects of recent recession. The
commenter also recommended a full
review of SBA’s loan data, small
business participation in Federal
contracting, and other relevant factors
within 2-3 years to determine if another
increase is appropriate. Finally, he
suggested that some of the sole-sourced
8(a) contracts should be competed
among small businesses, but this issue
is beyond the scope of this rule.

SBA'’s agrees that the proposed
increases to size standards in NAICS
Sector 56 are quite significant for some
industries and the Agency had sought
comments in this proposed rule as well
as in proposed rules for other Sectors,

if the increases to size standards should
be limited to certain amounts.
Comments have generally supported
SBA’s size standards methodology,
industry and program data it evaluated
and its proposed increases to size
standards. SBA believes that the
changes in industry structure since the
last comprehensive review of size
standards nearly 30 years ago may have
resulted in large increases to size
standards for some industries. The Jobs
Act requires SBA to review all size
standards at least once every five years
and make adjustments to reflect market
conditions. Prior to the next review,
SBA will assess the impact of size
standards revisions adopted in the
current review.

This last commenter disagreed with
SBA’s proposed changes to size
standards because, as he stated, it will
create more competition for real small
businesses. He stated that more than
two-thirds of businesses that are
registered in CCR have less than 20
employees, and argued that those are
the companies that need support. He
maintained that businesses with 10-20
employees hire new people when they
receive new contracts, while those with
40 employees can do additional work
with existing workers and have no need
to hire new people. For industries
selling commodities, he suggested that
businesses with less than 20 employees
should be classified as ““small business”
and contracts valued at $150,000 or less
should be set-aside for those businesses.
Similarly, according to the commenter,
businesses with 40 employees should be
classified as “medium sized small
business” and contracts between
$150,000 and $500,000 should be
reserved for those businesses. For
services industries, he suggested less
than $100,000 in sales as ‘“‘small
business,” $300,000 as ‘“medium small
business” and $500,000 as ‘“‘large small
business.”

SBA does not adopt these suggestions
for several reasons. First, SBA is
concerned that very small size
standards, such as those suggested by
the commenter, may not adequately
capture the small business segment in
an industry that small business
programs are intended to assist. The size
standards should be such that small
businesses are able to grow and develop
to an economically viable size while
remaining eligible for Federal
assistance. If size standards were set too
low, small businesses will quickly
outgrow the size standards and be
forced to compete with significantly
larger businesses for Federal contracts
on a full and open basis. However, as
stated elsewhere in this rule, SBA is

also equally concerned about setting
size standards too high, as doing so
could put smaller businesses at a
disadvantage in competing for Federal
opportunities. Second, SBA believes
that such tiered size standards would
add significant complexity to size
standards, which many believe are
already too complex, which would run
counter to SBA’s ongoing effort to
simplify them. More importantly, the
Small Business Act requires SBA to
establish one definition of what is a
small business concern, not what is
small, medium, and so forth.

Further Increases for Inflation

A number of commenters suggested
that SBA adopt size standards higher
than what it proposed based on industry
and Federal contracting factors, to
account for inflation since its last
inflation adjustment in 2008. As stated
elsewhere in this rule, for the current
comprehensive size standards review,
SBA is not considering the inflation
factor for the following reasons.

SBA will, as required by the
regulations, increase all monetary based
size standards for inflation soon after it
completes the review of all receipts
based size standards. If SBA were to
increase size standards for inflation in
this Sector, it would need to re-adjust
all of previously revised receipts based
size standards for other Sectors to make
them consistent across sectors and
equitable among small businesses from
different industries. For inflation
adjustment, as described in the SBA’s
“Size Standards Methodology”
Whitepaper, SBA establishes a starting
(base) period and an ending period and
calculates the inflation rate during the
period covered. For example, SBA’s
latest adjustment covered inflation that
occurred from the third quarter of 2001
through the fourth quarter of 2006 (73
FR 41237). Since we are reviewing size
standards on a Sector by Sector basis
and different Sectors are at different
stages of rulemaking process, it is not
practicable to adjust size standards for
inflation as part of the current review.
Moreover, because of the long time lag
from the start of the proposed rule to the
publication of the final rule, unless SBA
were to re-adjust the proposed standards
at the final rule stage, any inflationary
increases would already be outdated.

Therefore, SBA is not adopting the
recommendation to make additional
adjustment for inflation to proposed
revisions to size standards based on
industry and federal procurement
factors. As stated above, after SBA
completes the review of all receipts
based size standards it will adjust them
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across the board for inflation that has
occurred since its last increase.

All comments to the proposed rule are
available for public review at http://
www.regulations.gov.

Conclusion

Based on SBA'’s analyses of relevant
industry and program data and the
public comments it received on the
proposed rule, SBA has decided to
increase the small business size

standards for the 37 industries in NAICS
Sector 56 to the levels it proposed.
Those industries and their revised size
standards are shown in the following
table, Table-1, Summary of Proposed
Size Standard Revisions.

TABLE 1—SUMMARY OF PROPOSED SIZE STANDARD REVISIONS

NAICS ) Current size Proposed size
Codes NAICS Industry title standard standard
($ million) ($ million)

Employment PlacemMeNnt AQENCIES .......cccueieeierieeierieeieseeeesiesee e seestesseesaesseessesseeeesseeneesseeneens $7.0 $25.5

Executive Search Services 7.0 25.5

Temporary HElP SEIVICES ......oouiiiiiiieie ettt st e e e sae e s es 13.5 25.5

Professional Employer Organizations ...........ccccooieeiiioiieiiieseeseeene et 13.5 25.5

Document Preparation Services 7.0 14.0

Telephone Answering Services 7.0 14.0
Telemarketing Bureaus and Other contact CENErS ..........cooceeiiiiiiiiiieiiiee e 7.0 14.0

Private Mail CENLEIS ......oiiuiiiiiiiiee ettt sttt nre e 7.0 14.0

Other Business Service Centers (including Copy Shops) 7.0 14.0

Collection AGENCIES ........ccccevviiiieriiiiie e 7.0 14.0

(07 =To 11 g =10 =T LU TP U PR TT PSP PR 7.0 14.0
REPOSSESSION SEIVICES .....eiiiiiiiiiiiiieiie ettt sttt ereenane e 7.0 14.0

Court Reporting and Stenotype SEIVICES .......coccuiiiiiiiiiii et 7.0 14.0

All Other BuSINESS SUPPOIt SEIVICES ......oiiuiiiiiiiiiiiieiiie ettt 7.0 14.0

TrAVEI AQENCIES ..ottt ettt e e e e e e e e as e e st et e e sate e e e aas e e e e ne e e e e be e e e enbeeeeanreeean 3.5 19.0

TOUP OPEIALOTS ...ttt ettt ettt ettt ettt et ea et et e e ee st e bt e eae e e be e nareebeeeaneesneesneenans 7.0 19.0

Convention and Visitors Bureaus ...........ccccceeceeveneenreneenn 7.0 19.0

All Other Travel Arrangement and Reservation Services . 7.0 19.0

INVESHGAtION SEIVICES ....eiiiieiie ittt sttt e be e b e e saeeereesnneens 12.5 19.0

Security Guards and Patrol SEIVICES .........ccciiiiiiiiiiiiiiie et 18.5 19.0

Armored Car ServiCes .......cccucemirveenerieenerieennenns 12.5 19.0

Security Systems Services (except Locksmiths) . 19.0 12.5

LOCKSMIENS ... e e 7.0 19.0
Exterminating and Pest Control Services 7.0 10.0

Carpet and Upholstery Cleaning Services 4.5 5.0

Packaging and Labeling Services .................. 7.0 10.0

Convention and Trade Show Organizers 7.0 10.0

All Other SUPPOIT SEIVICES ....ccuveiiiiiiiiiiieiti ettt sttt ettt et e sre e sneenans 7.0 10.0

Solid Waste Collection ............ 12.5 35.5

Hazardous Waste Collection ... 12.5 35.5

Other Waste COlIECHON ........ociiieiieiese ettt sr e sn e e 12.5 35.5

Hazardous Waste Treatment and DiSPOSal ..........ccoocuiiiiiiiiiiiiiiiiene et 12,5 35.5

Solid Waste Landfill ..........cccocveviiiiniiieeneen. 12.5 35.5

Solid Waste Combustors and Incinerators 12.5 35.5

Other Nonhazardous Waste Treatment and DiSPoSsal ..........cccocceiieiiiiiiiienii e 12.5 35.5

562910 ............ REMEIAtION SEIVICES ....eouiiiiiiiiiiie et ettt r e ere e naneetee e 14.0 19.0
562920 ............ Materials ReCOVEIY FACIlIHIES .......eiiiiiiiiiii e 12.5 19.0

For the reasons stated above in this
rule and in the proposed rule, SBA will
retain the current receipts-based size
standards for seven industries in this
Sector. SBA’s analysis of industry and
program data had suggested that it could
reduce standards for five of those seven
industries. However, lowering size
standards in NAICS Sector 56 is not
consistent with SBA’s recent final rules
on NAICS Sector 44—45, Retail Trade
(75 FR 61597, (October 6, 2010)); NAICS
Sector 72, Accommodation and Food
Services (75 FR 61604,) (October 6,
2010)); and NAICS Sector 81, Other
Services (75 FR 61591,) (October 6,
2010)). In each of those final rules, SBA
adopted its proposal not to reduce small
business size standards for the same
reasons. SBA is also retaining the

existing receipts-based size standards
for two industries for which the results
supported their current levels.
Accordingly, SBA has retained the
existing receipts-based size standards
for seven industries in NAICS Subsector
561 (Administrative and Support
Services) and Subsector 562 (Waste
Management and Remediation
Services).

SBA did not review the 500-employee
size standard for Environmental
Remediation Services, which is an
exception under NAICS Code 562910,
Remediation Services. SBA will retain
that size standard until later when the
Agency reviews it with other employee
based size standards.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C.,
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is a “significant”” regulatory action
for purposes of Executive Order 12866.
Accordingly, the next section contains
SBA’s Regulatory Impact Analysis. This
is not a major rule, however, under the
Congressional Review Act, 5 U.S.C. 800.

Regulatory Impact Analysis:

1. Is there a need for the regulatory
action? SBA believes that the revised
changes to small business size standards
for 37 industries in NAICS Sector 56,


http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 77, No. 235/ Thursday, December 6, 2012/Rules and Regulations

72699

Administrative and Support, Waste
Management and Remediation Services,
reflect changes in economic
characteristics of small businesses in
those industries and the Federal
procurement market. SBA’s mission is
to aid and assist small businesses
through a variety of financial,
procurement, business development,
and advocacy programs. To assist the
intended beneficiaries of these programs
effectively, SBA establishes distinct
definitions to determine which
businesses are deemed small businesses.
The Small Business Act (15 U.S.C.
632(a)) delegates to SBA’s Administrator
the responsibility for establishing
definitions for small business. The Act
also requires that small business
definitions vary to reflect industry
differences. The recently enacted Jobs
Act requires SBA to review at least one-
third of all size standards within each
18-month period from the date of its
enactment and to review all size
standards at least every five years
thereafter. The Supplementary
Information Sections of the October 12,
2011 proposed rule and this final rule
explain the SBA’s methodology for
analyzing a size standard for a particular
industry.

2. What are the potential benefits and
costs of this regulatory action? The most
significant benefit to businesses
obtaining small business status as a
result of this rule is gaining eligibility
for Federal small business assistance
programs, including SBA'’s financial
assistance programs, economic injury
disaster loans, and Federal procurement
opportunities intended for small
businesses. Federal small business
programs provide targeted opportunities
for small businesses under SBA’s
various business development and
contracting programs. These include the
8(a) Business Development program and
programs benefiting small businesses
located in Historically Underutilized
Business Zones (HUBZone), women
owned small businesses (WOSB), and
service-disabled veteran-owned small
businesses (SDVOSB). Other Federal
agencies also may use SBA’s size
standards for a variety of regulatory and
program purposes. These programs help
small businesses become more
knowledgeable, stable, and competitive.
In the 37 industries in NAICS Sector 56
for which SBA is increasing size
standards, SBA estimates that about
2,700 additional firms will gain small
business status and become eligible for
these programs. That number is nearly
1.0 percent of the total number of firms
in industries in NAICS Sector 56 that
have receipts-based size standards. SBA

estimates that this would increase the
small business share of total industry
receipts in those industries from 32
percent under the current size standards
to 37 percent.

The benefits of increasing size
standards to a more appropriate level
will accrue to three groups in the
following ways: (1) Some businesses
that are above the current size standards
will gain small business status under
the higher size standards, thereby
enabling them to participate in Federal
small business assistance programs; (2)
growing small businesses that are close
to exceeding the current size standards
will be able to retain their small
business status under the higher size
standards, thereby enabling them to
continue their participation in the
programs; and (3) Federal agencies will
have a larger pool of small businesses
from which to draw for their small
business procurement programs.

Based on the data for fiscal years 2008
to 2010, more than two-thirds of total
Federal contracting dollars spent in
industries reviewed in this proposed
rule were accounted for by the 37
industries for which SBA is increasing
size standards. SBA estimates that
additional firms gaining small business
status in those industries under the
revised size standards could potentially
obtain Federal contracts totaling up to
$60-75 million per year through SBA’s
small business, 8(a), HUBZone, WOSB,
and SDVOSB programs and through
other, unrestricted procurements. The
added competition for many of these
procurements may also result in lower
prices to the Government for
procurements reserved for small
businesses, although SBA cannot
quantify this benefit.

Under SBA’s 7(a) and 504 Loan
Programs, based on the 2008 to 2010
data, SBA estimates that approximately
20-30 additional loans totaling $3
million to $5 million in new Federal
loan guarantees could be made to the
newly defined small businesses under
the revised size standards. Under the
Jobs Act, SBA can now guarantee
substantially larger loans than in the
past. In addition, the Jobs Act
established an alternative size standard
for SBA’s 7(a) and 504 Loan Programs
for those applicants that do not meet the
size standards for their industries. That
is, under the Jobs Act, if a firm applies
for a 7(a) or 504 loan but does not meet
the size standard for its industry, it
might still qualify if, including its
affiliates, it has tangible net worth that
does not exceed $15 million and also
has average net income after Federal
income taxes (excluding any carry-over
losses) for its preceding two completed

fiscal years that does not exceed $5.0
million. Thus, increasing the size
standards may result in an increase in
small business guaranteed loans to
small businesses in these industries, but
it would be impractical to try to
estimate the extent of their number and
the total amount loaned.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan (EIDL) Program. Since the
EIDL program is contingent on the
occurrence and severity of one or more
disasters, SBA cannot make a
meaningful estimate of benefits for
businesses impacted by those disasters.

If all of the estimated 2,700 newly
defined small firms under the revised
size standards could become active in
Federal procurement programs, there
may be added administrative costs to
the Federal Government associated with
additional bidders for Federal small
business procurement opportunities.
There may be new firms seeking SBA
guaranteed loans, more eligible for
enrollment in the Central Contractor
Registration’s Dynamic Small Business
Search database, and others seeking
certification in SBA’s 8(a) or HUBZone
Programs. More firms may also qualify
for WOSB, SDVOSB, and SDB status.
Among businesses in this group seeking
SBA assistance, there could be some
additional costs associated with
compliance and verification of small
business status and protests of small
business status. These added costs are
likely to be minimal because
mechanisms are already in place to
handle these administrative
requirements.

The costs to the Federal Government
may be higher on some Federal
contracts under the higher revised size
standards. With a greater number of
businesses defined as small, Federal
agencies may choose to set aside more
contracts for competition among small
businesses rather than using full and
open competition. The movement from
unrestricted to set-aside contracting will
likely result in competition among
fewer total bidders, although there will
be more small businesses eligible to
submit offers. In addition, higher costs
may result when additional full and
open contracts are awarded to HUBZone
businesses because of price evaluation
preferences. The additional costs
associated with fewer bidders, however,
will likely be minor since, as a matter
of law, procurements may be set aside
for small businesses or reserved for the
8(a), HUBZone, WOSB, or SDVOSB
Programs only if awards are expected to
be made at fair and reasonable prices.

The revised size standards may have
some distributional effects among large
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and small businesses. Although SBA
cannot estimate with certainty the
actual outcome of gains and losses
among small and large businesses, there
are several likely impacts. There may be
a transfer of some Federal contracts
from large businesses to small
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more Federal contracts for small
businesses. In addition, some agencies
may award more Federal contracts to
HUBZone concerns instead of large
businesses since HUBZone concerns
may be eligible for price evaluation
adjustments when they compete on full
and open bidding opportunities.
Similarly, currently defined small
businesses may obtain fewer Federal
contracts due to the increased
competition from more businesses
defined as small under the revised size
standards. This transfer may be offset by
more Federal procurements set aside for
all small businesses. The number of
newly defined and expanding small
businesses that are willing and able to
sell to the Federal Government will
limit the potential transfer of contracts
away from large and small businesses
under the existing size standards. The
SBA cannot estimate with precision the
potential distributional impacts of these
transfers.

The revisions to the existing size
standards for Administrative and
Support, Waste Management and
Remediation Services industries are
consistent with SBA’s statutory mandate
to assist small business. This regulatory
action promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards, when
appropriate, ensures that intended
beneficiaries have access to small
business programs designed to assist
them.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action including
possible distributions impacts that
relate to Executive Order 13563 is
included above in the Regulatory Impact
Analysis under Executive Order 12866.

In an effort to engage interested
parties in this action, SBA has presented
its methodology (discussed above under
Supplementary Information) to various
industry associations and trade groups.
SBA also met with various industry

groups to obtain their feedback on its
methodology and other size standards
issues. In addition, SBA presented its
size standards methodology to
businesses in 13 cities in the U.S. and
sought their input as part of the Jobs Act
tours. The presentation included
information on the status of the
comprehensive size standards review at
that time, SBA’s anticipated schedule
for reviewing other Sectors, and how
interested parties can provide SBA with
input and feedback on size standards
review.

Additionally, SBA sent letters to the
Directors of the Offices of Small and
Disadvantaged Business Utilization
(OSDBU) at several Federal agencies
with considerable procurement
responsibilities requesting their
feedback on how the agencies use SBA
size standards and whether current
standards meet their programmatic
needs (both procurement and non-
procurement). SBA gave appropriate
consideration to all input, suggestions,
recommendations, and relevant
information obtained from industry
groups, individual businesses, and
Federal agencies in preparing this final
rule.

The review of size standards in
NAICS Sector 56, Administrative and
Support, Waste Management and
Remediation Services, is consistent with
E.O. 13563 Sec, 6 calling for
retrospective analyses of existing rules.
The last overall review of size standards
occurred during the late 1970s and early
1980s. Since then, except for periodic
adjustments for monetary based size
standards, most reviews of size
standards were limited to a few specific
industries in response to requests from
the public and Federal agencies. SBA
recognizes that changes in industry
structure and the Federal marketplace
over time have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of all size
standards to ensure that existing size
standards have supportable bases and to
revise them when necessary. In
addition, the Jobs Act directs SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment and do a
complete review of all size standards
not less frequently than once every 5
years thereafter.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that this
final rule will not have substantial,
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this rule has no
federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this final rule
would not impose any new reporting or
record keeping requirements.

Final Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this final rule may have a
significant impact on a substantial
number of small entities in NAICS
Sector 56, Administrative and Support,
Waste Management and Remediation
Services. As described above, this rule
may affect small entities seeking Federal
contracts, SBA’s 7(a) and 504
Guaranteed Loans, SBA’s Economic
Injury Disaster Loans, and various small
business benefits under other Federal
programs.

Immediately below, SBA sets forth a
final regulatory flexibility analysis of
this final rule addressing the following
questions: (1) What are the need for and
objective of the rule?; (2) What are
SBA’s description and estimate of the
number of small entities to which the
rule will apply?; (3) What are the
projected reporting, record keeping, and
other compliance requirements of the
rule?; (4) What are the relevant Federal
rules which may duplicate, overlap, or
conflict with the rule?; and (5) What
alternatives will allow the Agency to
accomplish its regulatory objectives
while minimizing the impact on small
entities?

(1) What are the need for and
objective of the rule?

Most of SBA’s size standards for the
industries in Sector 56, Administrative
and Support, Waste Management and
Remediation Services, had not been
reviewed since the 1980s. Technological
changes, productivity growth,
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international competition, mergers and
acquisitions and updated industry
definitions may have changed the
structure of many industries in that
Sector. Such changes can be sufficient
to support a revision to size standards
for some industries. Based on the
analysis of the latest industry and
program data available, SBA believes
that the revised standards in this rule
more appropriately reflect the size of
businesses in those industries that need
Federal small business assistance.
Additionally, the Jobs Act requires SBA
to review all size standards and make
appropriate adjustments to reflect
current data and market conditions.

(2) What are SBA’s description and
estimate of the number of small entities
to which the rule will apply?

SBA estimates that approximately
2,700 additional firms will become
small because of increases in size
standards in 37 industries in NAICS
Sector 56. That represents about 1.0
percent of total firms in industries in
that Sector that have receipts-based size
standards. The small business share of
total industry receipts in those
industries will increase from about 32
percent under the current size standards
to nearly 37 percent under the proposed
standards. SBA does not anticipate a
significant competitive impact on
smaller businesses in these industries.
The revised size standards will enable
more small businesses to retain their
small business status for a longer
period. Under current size standards,
many small businesses may have lost
their eligibility or found it difficult to
compete with companies that are
significantly larger than they are and
this final rule attempts to correct that
impact. SBA believes these changes will
have a positive impact for existing small
businesses and for those that have either
exceeded or are about to exceed current
size standards.

(3) What are the projected reporting,
record keeping, and other compliance
requirements of the rule?

Revising size standards does not
impose any additional reporting or
record keeping requirements on small

entities. However, qualifying for Federal
procurement and a number of other
Federal programs requires that entities
register in the Central Contractor
Registration (CCR) database and certify
at least annually that they are small in
the Online Representations and
Certifications Application (ORCA).
Therefore, businesses opting to
participate in those programs must
comply with CCR and ORCA
requirements. There are no costs
associated with either CCR registration
or ORCA certification. Revising size
standards alters the access to SBA
programs that are designed to assist
small businesses, but does not impose a
regulatory burden as they neither
regulate nor control business behavior.

(4) What are the relevant Federal rules
which may duplicate, overlap, or
conflict with the rule?

Under § 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(a)(2)(c),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by
statute. In 1995, SBA published in the
Federal Register a list of statutory and
regulatory size standards that identified
the application of SBA’s size standards
as well as other size standards used by
Federal agencies (60 FR 57988,
(November 24, 1995)). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing or revising
size standards.

However, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
Regulatory Flexibility Act authorizes an
agency to establish an alternative small
business definition after consultation
with the Office of Advocacy of the U.S.
Small Business Administration (5 U.S.C.
601(3)).

(5) What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
existing system of numerical size
standards. The possible alternative size
standards considered for the individual
NAICS Code industries within NAICS
Sector 56 are discussed in the
supplementary information to the
proposed rule and this final rule.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For reasons set forth in the preamble,
SBA amends 13 CFR part 121 as
follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 636(b),
662, 694a(9).

m 2.In §121.201, in the table, revise the
entries for “561311,” “561312,”
“561320,” “561330,” “561410,”
“561421,” “561422,” “561431,”
“561439,” “561440,” “561450,”
“561491,” “561492,” “561499,”
“561510,” “561520,” “561591,”
“561599,” “561611,” “561612,”
“561613,” “561621,” “561622,”
“561710,” “561740,” “561910,”
“561920,” “561990,” “562111,”
“562112,” “562119,” “562211,”
“562212,” “562213,” “562219,”
“562910,” 562920 to read as follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *

SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY

Size standards Size standards

'éﬁi,%g NAICS U.S. industry title in millions of in number of

dollars employees
561311 ............ Employment Placement AQENCIES .........coiiiiiiiiiiiiieiie ettt $25.5
561312 ............ Executive Search Services 255
561320 ............ TemPOrary HEIP SEIVICES .....oouiiiiiiiiiiiie ettt ettt et st 25.5
561330 ............ Professional Employer Organizations ............ccooueireeiieoiienieesiee et 255
561410 ............ Document Preparation Services 14.0
561421 ............ Telephone Answering Services 14.0
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SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY—Continued
NAICS ) ) Size standards  Size standards
Codes NAICS U.S. industry title in millions of in number of
dollars employees
Telemarketing Bureaus and Other contact Centers .........c..ccccveeieeiinieenineesenesre e 14.0
Private Mail CENTEIS ....cocueiiiiiiii ettt ettt e nn e 14.0
Other Business Service Centers (including Copy ShOPS) ......ccoerveririenereeneneeseseesre e 14.0
Collection Agencies 14.0
Credit Bureaus .............. 14.0
REPOSSESSION SEIVICES ...ttt ettt san e e e 14.0
Court Reporting and Stenotype SEIVICES .......cccciiiierieiieiieiere et 14.0
All Other Business Support Services 14.0
Travel Agencies 10 .......ccccoeciiiiiiieeenn. 1019.0
TOUF OPEIALOrS 10 ..ttt ettt ettt e et eeae e st e e b e e b e e be e e neenaneeneenenas 1019.0
Convention and ViSItOrs BUIBAUS ..........coceeiiiaiiiiiiieiiesieesiee st siee st siee e st e seeeebeesaeeenee s 19.0
All Other Travel Arrangement and Reservation Services . 19.0
Investigation Services .........ccccoeverierienenieseee e 19.0
Security Guards and Patrol SErviCes ... 19.0
AIMOTEA CAr SEIVICES ....veiiuiiiiiieitieitee ettt et ettt e et e e e b e e sae e s ateesbeeeabeesaeeanseesaeeenseannnas 19.0
Security Systems Services (except Locksmiths) . 19.0
LOCKSMITNS ... 19.0
Exterminating and Pest Control SErviCes ... 10.0
561740 ............ Carpet and Upholstery Cleaning SErVICES .......ccoivioeririieniriininiesre e 5.0
561910 Packaging and Labeling ServiCes ..o 10.0
561920 . ... Convention and Trade Show Organizers 10 1010.0
561990 ............ All Other SUPPOIT SEIVICES .....veiiuiiiiiiiiiiite ettt ettt e e sareenee s 10.0
562111 ............ S0lid Waste COlECHON .......eiiiiiiiieieee ettt ettt s e et e an e e be e saeeesee s 35.5
562112 ............ Hazardous Waste COIECHON .......ccuiiiiiiiiiiieiie ettt 35.5
562119 ............ Other Waste COIIECHON ......eiiiie ittt ettt st et e b e e sae e saseeseean 35.5
562211 . Hazardous Waste Treatment and Disposal 35.5
562212 . ... Solid Waste Landfill ..........cccoovvieeniieniennns 35.5
562213 ............ Solid Waste Combustors and Incinerators 35.5
562219 ............ Other Nonhazardous Waste Treatment and DiSPOSal ..........ccccvreeririeienecneneeeseeeeseeeeeen 35.5
562910 ............ REMEIAtION SEIVICES .....eiiiiiiiietee ettt nre e 19.0
562920 ............ Materials Recovery Facilities ... 19.0

10 NAICS codes 488510 (part) 531210, 541810, 561510, 561520, and 561920—As measured by total revenues, but excluding funds received
in trust for an unaffiliated third party, such as bookings or sales subject to commissions. The commissions received are included as revenues.

* * * * *

ACTION: Final rule.

Dated: April 25, 2012.
Karen G. Mills,
Administrator.

SUMMARY: The United States Small
Business Administration (SBA) is
increasing the receipts based small
business size standards for 15 industries
and retaining the current receipts based
size standards for five industries in
North American Industry Classification
System (NAICS) Sector 51, Information.
As part of its ongoing comprehensive
review of all size standards, SBA
evaluated all receipts based size
standards for industries in NAICS
Sector 51 to determine whether they
should be retained or revised. SBA did
not review the employee based
standards for industries in NAICS

Editorial Note: This document was
received at the Office of the Federal Register
on November 30, 2012.

[FR Doc. 2012-29349 Filed 12-5-12; 8:45 am]

BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG26

Small Business Size Standards:

Information Sector 51 in this rule, but will do so at
AGENCY: U.S. Small Business a later date with other employee based
Administration. size standards.

DATES: This rule is effective January 7,
2013.

FOR FURTHER INFORMATION CONTACT: Jon
Haitsuka, Program Analyst, Size
Standards Division, phone: (202) 205—
6618 or sizestandards@sba.gov.
SUPPLEMENTARY INFORMATION: To
determine eligibility for Federal small
business assistance programs, SBA
establishes small business size
definitions (referred to as size
standards) for private sector industries
in the United States. SBA’s existing size
standards use two primary measures of
business size—average annual receipts
and number of employees. Financial
assets, electric output, and refining
capacity are used as size measures for a
few specialized industries. In addition,
SBA’s Small Business Investment
Company (SBIC), 7(a), and Certified
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Development Company (CDC or 504)
Loan Programs determine small
business eligibility using either the
industry based size standards or net
worth and net income size based
standards. At the start of the current
comprehensive review of SBA’s small
business size standards, there were 41
different size standards levels, covering
1,141 NAICS industries and 18 sub-
industry activities (i.e., “exceptions” in
SBA'’s table of size standards). Of these,
31 were based on average annual
receipts, seven based on number of
employees, and three based on other
measures.

Over the years, SBA has received
comments that its size standards have
not kept up with changes in the
economy, in particular the changes in
the Federal contracting marketplace and
industry structure. SBA last conducted
a comprehensive review of size
standards during the late 1970s and
early 1980s. Since then, most reviews of
size standards have been limited to a
few specific industries in response to
requests from the public and Federal
agencies. SBA also makes periodic
inflation adjustments to its monetary
based size standards. The latest inflation
adjustment to size standards was
published in the Federal Register on
July 18, 2008 (73 FR 41237).

SBA recognizes that changes in
industry structure and the Federal
marketplace since the last overall
review have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of its size
standards to determine whether existing
size standards have supportable bases
relative to the current data, and to revise
them, where necessary.

In addition, on September 27, 2010,
the President of the United States signed
the Small Business Jobs Act of 2010
(Jobs Act). The Jobs Act directs SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment and
review of all size standards not less
frequently than once every 5 years
thereafter. Reviewing existing small
business size standards and making
appropriate adjustments based on
current data is also consistent with
Executive Order 13563 on improving
regulation and regulatory review.

SBA has chosen not to review all size
standards at one time. Rather, it is

reviewing groups of related industries
on a Sector by Sector basis.

As part of SBA’s comprehensive
review of size standards, the Agency
reviewed all receipts based size
standards in NAICS Sector 51,
Information, to determine whether the
existing size standards should be
retained or revised. On October 12,
2011, SBA published a proposed rule in
the Federal Register (76 FR 63216)
seeking public comment on its proposal
to increase the receipts based size
standards for 15 industries in NAICS
Sector 51. The rule was one of a series
of proposed rules that examines
industries grouped by NAICS Sector.

SBA has recently developed a ““Size
Standards Methodology” for
developing, reviewing, and modifying
size standards, when necessary. SBA
has published the document on its Web
site at www.sba.gov/size for public
review and comment and also included
it as a supporting document in the
electronic docket of the October 12,
2011 proposed rule at
www.regulations.gov.

In evaluating an industry’s size
standard, SBA examines its
characteristics (such as average firm
size, startup costs, industry competition,
and distribution of firms by size) and
the level and small business share of
Federal contract dollars in that industry.
SBA also examines the potential impact
a size standard revision might have on
its financial assistance programs and
whether a business concern under a
revised size standard would be
dominant in its industry. SBA analyzed
the characteristics of each industry in
NAICS Sector 51 that has a receipts-
based size standard, mostly using a
special tabulation obtained from the
U.S. Bureau of the Census based on its
2007 Economic Census (the latest
available). SBA also evaluated the level
and small business share of Federal
contracts in each of those industries
using the data from the Federal
Procurement Data System—Next
Generation (FPDS-NG) for fiscal years
2008 to 2010. To evaluate the impact of
changes to size standards on its loan
programs, SBA analyzed internal data
on its guaranteed loan programs for
fiscal years 2008 to 2010.

SBA’s ““‘Size Standards Methodology”
provides a detailed description of its
analyses of various industry and
program factors and data sources, and
how the Agency uses the results to
derive size standards. In the proposed
rule, SBA detailed how it applied its
“Size Standards Methodology” to
review and modify, where necessary,
the existing standards for industries in
NAICS Sector 51. SBA sought comments

from the public on a number of issues
concerning its “Size Standards
Methodology,” such as whether there
are alternative methodologies that SBA
should consider; whether there are
alternative or additional factors or data
sources that SBA should evaluate;
whether SBA’s approach to establishing
small business size standards makes
sense in the current economic
environment; whether SBA’s
applications of anchor size standards
are appropriate in the current economy;
whether there are gaps in SBA’s
methodology because of the lack of
comprehensive data; and whether there
are other facts or issues that SBA should
consider.

SBA also sought comments on its
proposal to increase the size standards
for 15 industries and retain the existing
size standards for remaining industries
in NAICS Sector 51 (Information) that
have receipts based size standards.
Specifically, SBA requested comments
on whether the size standards should be
revised as proposed and whether the
proposed revisions are appropriate. SBA
also invited comments on whether its
proposed eight fixed size standard
levels are appropriate and whether it
should adopt common size standards for
some industries in NAICS Sector 51.

SBA'’s analyses supported lowering
existing receipts based standards for
four industries and keeping the current
size standard for one industry. However,
as SBA explained in the proposed rule,
lowering size standards would reduce
the number of firms eligible to
participate in Federal small business
assistance programs and would run
counter to what the Federal government
and SBA are doing to help small
businesses and create jobs. Therefore,
SBA proposed to retain the current size
standards for those industries and
requested comments on whether the
Agency should lower size standards for
those five industries for which its
analyses might support lowering them.

Summary of Comments

SBA sought comments on its
proposed rule to increase the size
standard for 15 industries and retain the
existing size standards for the remaining
five industries in NAICS Sector 51 that
have receipts based size standards. SBA
requested comments on whether the
size standards should be revised as
proposed or different size standards
were appropriate. SBA received two
comments to the proposed rule, which
are summarized below.

One commenter fully supported
SBA’s proposed size standards,
particularly with regard to increasing
the size standard for NAICS 519190, All
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Other Information Services, from $7
million to $25.5 million.

The second commenter raised a
number of issues on SBA’s size
standards. The commenter stated that
SBA has not kept up with current
business practices, making the size
standards ‘‘nearly irrelevant.” The
comment contended that today’s
businesses are involved in several
NAICS industries, including
manufacturing, wholesale trade, retail
trade, and services. The commenter
stated further that when a manufacturer
is also a wholesaler of products
manufactured overseas, it easily would
meet an employee based size standard.
The second concern the commenter
expressed that some manufacturers that
meet the 1,000-employee to 1,500-
employee size standards may have
several hundred million dollars in
average annual revenue and are
considered small. The commenter
recommended that SBA’s size standards
include both number of employees and
annual receipts.

SBA agrees that many businesses are
involved in industries covering more
than one NAICS code, but it does not
adopt the commenter’s recommendation
for two reasons. First, although a
concern might participate in multiple
industries, a Federal procurement
generally does not use multiple NAICS
codes. SBA regulations provide that
NAICS codes and their size standards
for Wholesale Trade (NAICS Sector 42)
and Retail Trade (NAICS Sector 44—45)
do not apply to Federal procurement. To
qualify as small for a Federal
procurement opportunity, a business
must meet the size standard for the
NAICS code under that procurement. A
procuring agency’s contracting officer
must use the NAICS code, along with
the appropriate size standard, that best
describes the principal purpose of the
procurement. (13 CFR 121.402(b)). If the
procurement is for services, the
contracting officer will assign a service
NAICS code and the associated size
standard will likely be based on average
annual receipts. To qualify as small
under a receipts based size standard the
firm’s total annual receipts—together

with those of its affiliates (see 13 CFR
121.103)—must meet that size standard,
regardless of whether it might qualify as
small under an employee based size
standard for another NAICS code. If the
procurement is for manufactured
products, then, to qualify as small, the
company must meet the size standard
for the NAICS industry that
manufactures that product. In the event
that a company did not manufacture the
product the government wishes to buy,
then it may qualify as small by
supplying the product as a
“nonmanufacturer.” However, the
nonmanufacturer must have 500 or
fewer employees (regardless of what the
size standard is for the manufacturer
making the product) and provide the
product of a small, domestic
manufacturer. This is provided for in
the nonmanufacturer rule. (13 CFR
121.406(b)). Second, for the reasons
provided in its “Size Standards
Methodology” available at
www.sba.gov/size, SBA uses number of
employees to measure the size of
manufacturing industries and average
annual receipts to measure the size of
services industries. SBA believes that
using both number of employees and
average annual receipts for a size
standard would add tremendous
complexity to size standards, and it
would run counter to SBA’s ongoing
effort to simplify size standards. For
these reasons SBA declines to adopt the
comment.

The third issue raised by the
commenter was related to publicly
traded companies bidding on small
business Federal contracts. The
commenter contended that typically the
publicly traded companies are managed
by people formerly associated with large
businesses. SBA’s small business size
regulations do not preclude a publicly
traded company from qualifying as
small if it meets the small business size
requirements. Whether a company is
publicly or privately owned or how
widely a company’s stock is held is not
a relevant factor in determining whether
it can qualify small. If a company
represents itself as a small business
concern on a particular procurement,

and one or more interested parties
believe that the entity does not qualify
as small, SBA has established rules and
procedures for protests of the small
business size status of the company.
(See 13 CFR 121.1001 through
121.1010). If a company is managed by
individuals formerly associated with
large businesses, that may be a relevant
fact in determining whether the
company is affiliated with other firms
and qualifies as small. (13 CFR 121.103).

The fourth issue the commenter
raised related to mergers and
acquisitions (M&A) activities. The
commenter contended that, without
regular review of size standards,
businesses involved in M&As will be
considered small. SBA disagrees with
this comment. Mergers create affiliation
(see 13 CFR 121.103) between or among
the companies involved and their
receipts and employees should be
aggregated to determine if the company
qualifies as small after the merger. To
address this issue, on November 15,
2006, SBA issued a final rule requiring
small business government contractors
to recertify their size status on long-term
contracts when a contract option is
exercised, when a small business is
involved in an executed merger or
purchase with another business, or at
the end of the first five years of a
contract. (71 FR 66434). For contract
opportunities after a merger has
occurred, any interested party may
protest the size of a small business
offeror under 13 CFR 121.1001 through
121.1010. SBA would apply its
affiliation rules during any protest.

Conclusion

Based on SBA'’s analyses of relevant
industry and program data and the
public comments it received on the
proposed rule, SBA has decided to
increase the small business size
standards for the 15 industries in NAICS
Sector 51 to the levels it proposed.
Those industries and their revised size
standards are shown in the following
Table 1, Summary of Revised Size
Standards in NAICS Sector 51.

TABLE 1—SUMMARY OF REVISED SIZE STANDARDS IN NAICS SECTOR 51

NAICS ] Current size Revised size
Code NAICS Industry title standard standard
($ million) ($ million)
511210 .. | SOftWAre PUDBISNEIS ........c.ooiiiiiiiiieecee ettt ettt ettt e st e e eae e et e e sse e e beesneeenns $25.0 $35.5
512110 .. | Motion Picture and Video Production ......... 29.5 30.0
512131 .. | Motion Picture Theaters (except Drive-Ins) .... 7.0 35.5
512199 .. | Other Motion Picture and Video Industries ..... 7.0 19.0
512290 .. | Other Sound Recording Industries .............. 7.0 10.0
515111 .. | Radio Networks .......cccccccevevivveencnennnne 7.0 30.0
LR SR B P2 B o - Vo [ o TR = 4o o T 7.0 35.5
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TABLE 1—SUMMARY OF REVISED SIZE STANDARDS IN NAICS SECTOR 51—Continued
NAICS Current size Revised size

Code NAICS Industry title standard standard

($ million) ($ million)
515120 .. | Television BroadCasting ........cccccoiiiiiiiiiiiii e e e 14.0 35.5
515210 .. | Cable and Other Subscription Programming ...........ccoceviiiiiiiiiiiiie e 15.0 35.5
517410 .. | Satellite TelecOMMUNICAtIONS ........cccuiiiiiiie e e e e et e e enre e e aaee e enreas 15.0 30.0
517919 .. | All Other Telecommunications ...........cc.cccceeeuvnneen.. 25.0 30.0
518210 .. | Data Processing, Hosting, and Related Services . 25.0 30.0
519110 .. | News Syndicates .........ccccvvrviniiiiniiciiceiee, 7.0 255
519120 .. | Libraries and ArCRhIVES ..........uuiiiiiiiiiiiiee ettt e e e s e e e e e e e e e e e e e s e snantaeeeeeeeennaaaeeeas 7.0 14.0
519190 .. | All Other INfOrmMation SEIVICES .....ccccveiiiieiieiieee et e e e e e e e e sarr e e e e e e e earaeaeeeas 7.0 25.5

For the reasons stated above in this
rule and in the proposed rule, SBA has
decided to retain the current receipts
based size standards for four industries
for which analytical results suggested
lowering them. Not lowering size
standards in NAICS Sector 51 is
consistent with SBA’s recent final rules
on NAICS Sector 44—45, Retail Trade
(75 FR 61597, October 6, 2010); NAICS
Sector 72, Accommodation and Food
Services (75 FR 61604, October 6, 2010);
and NAICS Sector 81, Other Services
(75 FR 61591,0ctober 6, 2010). In each
of those final rules, SBA adopted its
proposal not to reduce small business
size standards for the same reasons.
SBA is also retaining the existing
receipts based size standard for one
industry for which the results supported
it at its current level. Accordingly, SBA
has retained the existing receipts-based
size standards for five industries in
NAICS Sector 51. SBA did not review
the 12 industries in NAICS Sector 51
that have employee based size
standards. Therefore, SBA has retained
the size standards for those industries at
their current levels until the Agency
reviews employee based size standards
at a later date.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C,,
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is a significant regulatory action for
purposes of Executive Order 12866.
Accordingly, the next section contains
SBA’s Regulatory Impact Analysis. This
is not a major rule, however, under the
Congressional Review Act, 5 U.S.C. 800.

Regulatory Impact Analysis

1. Is there a need for the regulatory
action?

SBA believes that the revised changes
to small business size standards for 15
industries in NAICS Sector 51,

Information, reflect changes in
economic characteristics of small
businesses in those industries and the
Federal procurement market. SBA’s
mission is to aid and assist small
businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To assist the intended beneficiaries of
these programs effectively, SBA
establishes distinct definitions to
determine which businesses are deemed
small businesses. The Small Business
Act (15 U.S.C. 632(a)) delegates to SBA’s
Administrator the responsibility for
establishing small business definitions.
The Act also requires that small
business definitions vary to reflect
industry differences. The recently
enacted Jobs Act requires the
Administrator to review one-third of all
size standards within each 18-month
period from the date of its enactment
and to review all size standards at least
every five years thereafter. The
supplementary information sections of
the October 12, 2011 proposed rule and
this final rule explained in detail SBA’s
methodology for analyzing a size
standard for a particular industry.

2. What are the potential benefits and
costs of this regulatory action?

The most significant benefit to
businesses obtaining small business
status as a result of this rule is gaining
eligibility for Federal small business
assistance programs, including SBA’s
financial assistance programs, economic
injury disaster loans, and Federal
procurement opportunities intended for
small businesses. Federal small business
programs provide targeted opportunities
for small businesses under SBA’s
various business development and
contracting programs. These include the
8(a) Business Development program and
programs benefiting small businesses
located in Historically Underutilized
Business Zones (HUBZone), women
owned small businesses (WOSB), and
service-disabled veteran-owned small
businesses (SDVOSB). Other Federal
agencies also may use SBA’s size

standards for a variety of regulatory and
program purposes. These programs help
small businesses become more
knowledgeable, stable, and competitive.
In the 15 industries in NAICS Sector 51
for which SBA has decided to increase
size standards, SBA estimates that more
than 500 firms exceeding the current
size standards will gain small business
status and become eligible for these
programs. That number is 1.2 percent of
the total number of firms that are
classified as small under the current
size standards in all 20 industries in
NAICS Sector 51 that are covered by
this final rule. SBA estimates that this
will increase the small business share of
total industry receipts in those
industries from 13 percent under the
current size standards to 15 percent.

The benefits of increasing size
standards to a more appropriate level
will accrue to three groups in the
following ways: (1) Some businesses
that are above the current size standards
will gain small business status under
the higher size standards; thereby
enabling them to participate in Federal
small business assistance programs; (2)
growing small businesses that are close
to exceeding the current size standards
will be able to retain their small
business status under the higher size
standards, thereby enabling them to
continue their participation in the
programs; and (3) Federal agencies will
have a larger pool of small businesses
from which to draw for their small
business procurement programs.

For the October 12, 2011 proposed
rule, SBA analyzed FY 2007-2009
FPDS-NG data and found that, among
the industries that SBA examined,
nearly 98 percent of Federal contracting
dollars in Sector 51 were accounted for
by those 15 industries for which SBA
has increased size standards. This also
held true in SBA’s updated analysis
using the FY 2008-2010 FPDS-NG data.
SBA estimates that additional firms
gaining small business status in those
industries under the revised size
standards could potentially obtain
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Federal contracts totaling between $15
million and $20 million annually
through the 8(a), HUBZone, WOSB, and
SDVOSB programs and other,
unrestricted procurements. The added
competition for many of these
procurements may also result in lower
prices to the Government for
procurements reserved for small
businesses, although SBA cannot
quantify this benefit.

Based on the 2008 to 2010 data alone,
SBA estimates that approximately 5 to
10 more loans totaling $1 million to $2
million could be made to newly defined
small businesses under its 7(a) and 504
Loan Programs. However, under the Jobs
Act, SBA can now guarantee
substantially larger loans than in the
past. The Jobs Act also established an
alternative size standard for SBA’s 7(a)
and 504 Loan Programs for those
applicants that do not meet the size
standards for their industries. Under the
alternative size standard, if a firm
applies for a 7(a) or 504 loan but does
not meet the size standard for its
industry, it might still qualify if,
including its affiliates, it has tangible
net worth that does not exceed $15
million and has average net income after
Federal income taxes (excluding any
carry-over losses) for its preceding two
completed fiscal years that does not
exceed $5.0 million. Thus, increasing
the size standards may result in an
increase in small business guaranteed
loans to small businesses in these
industries, but it is impractical to try to
estimate the extent of their number and
the total amount loaned.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan (EIDL) Program. Since the
EIDL program is contingent on the
occurrence and severity of a disaster,
SBA cannot make a meaningful estimate
of future EIDL benefits.

To the extent that those 500 newly
defined small firms under the revised
size standards could become active in
Federal procurement programs, there
may be some additional administrative
costs to the Federal Government. There
will be additional bidders for Federal
small business procurement
opportunities, additional firms applying
for SBA guaranteed loans, additional
firms eligible to enroll in the Central
Contractor Registration’s (CCR) Dynamic
Small Business Search database, and
additional firms seeking certification as
8(a) or HUBZone firms or qualifying for
small business, WOSB, SDVOSB, and
SDB status. Among these businesses,
there could be some additional costs
associated with compliance and
verification of small business status and
protests of small business status. These

added costs are likely to be minimal
because mechanisms are already in
place to handle these administrative
requirements.

The costs to the Federal Government
may be higher on some Federal
contracts under the higher revised size
standards. With a greater number of
businesses defined as small, Federal
agencies may choose to set aside more
contracts for competition among small
businesses rather than using full and
open competition. The movement from
unrestricted to set-aside contracting will
likely result in competition among
fewer total bidders, although there will
be more small businesses eligible to
submit offers. In addition, higher costs
may result when additional full and
open contracts are awarded to HUBZone
businesses because of a price evaluation
preference. The additional costs
associated with fewer bidders, however,
will likely be minor since, as a matter
of law, procurements may be set aside
for small businesses or reserved for the
8(a), HUBZone, WOSB, or SDVOSB
Programs only if awards are expected to
be made at fair and reasonable prices.

The revised size standards may have
some distributional effects among large
and small businesses. Although SBA
cannot estimate with certainty the
actual outcome of gains and losses
among small and large businesses, there
are several likely impacts. There may be
a transfer of some Federal contracts
from large businesses to small
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more Federal contracts for small
businesses. In addition, some agencies
may award more Federal contracts to
HUBZone concerns instead of large
businesses since HUBZone concerns
may be eligible for price evaluation
preferences when they compete on full
and open bidding opportunities.
Similarly, currently defined small
businesses may obtain fewer Federal
contracts due to the increased
competition from more businesses
defined as small under the revised size
standards. This transfer may be offset by
more Federal procurements set aside for
all small businesses. The number of
newly defined and expanding small
businesses that are willing and able to
sell to the Federal Government will
limit the potential transfer of contracts
away from large and small businesses
under the existing size standards. The
SBA cannot estimate with precision the
potential distributional impacts of these
transfers.

The revisions to the existing size
standards for Information industries are
consistent with SBA’s statutory mandate

to assist small business. This regulatory
action promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards, when
appropriate, ensures that intended
beneficiaries have access to small
business programs designed to assist
them.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action including
possible distributions impacts that
relate to Executive Order 13563,
Improving Regulation and Regulatory
Review, are included above in the
Regulatory Impact Analysis under
Executive Order 12866.

In an effort to engage interested
parties in this action, SBA has presented
its methodology (discussed above under
Supplementary Information) to various
industry associations and trade groups.
SBA also met with various industry
groups to obtain their feedback on its
methodology and other size standards
issues. SBA also presented its size
standards methodology to businesses in
13 cities in the United States and sought
their input as part of the Jobs Act tours.
The presentation also included
information on the latest status of the
comprehensive size standards review
and on how interested parties can
provide SBA with input and feedback
on size standards review.

Additionally, SBA sent letters to the
Directors of the Offices of Small and
Disadvantaged Business Utilization
(OSDBU) at several Federal agencies
with considerable procurement
responsibilities requesting their
feedback on how the agencies use SBA
size standards and whether current
standards meet their programmatic
needs (both procurement and non-
procurement). SBA gave appropriate
consideration to all input, suggestions,
recommendations, and relevant
information obtained from industry
groups, individual businesses, and
Federal agencies in preparing this
proposed rule.

The review of size standards in
NAICS Sector 51, Information, is
consistent with Executive Order 13563,
§ 6 calling for retrospective analyses of
existing rules. The last overall review of
size standards occurred during the late
1970s and early 1980s. Since then,
except for periodic adjustments for
monetary based size standards, most
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reviews of size standards were limited
to a few specific industries in response
to requests from the public and Federal
agencies. SBA recognizes that changes
in industry structure and the Federal
marketplace over time have rendered
existing size standards for some
industries no longer supportable by
current data. Accordingly, in 2007, SBA
began a comprehensive review of all
size standards to ensure that existing
size standards have supportable bases
and to revise them when necessary. In
addition, the Jobs Act directs SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment and do a
complete review of all size standards
not less frequently than once every 5
years thereafter.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, Federalism, SBA has determined
that this final rule will not have
substantial, direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this final rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this final rule
would not impose any new reporting or
record keeping requirements.

Final Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this final rule may have a
significant impact on a substantial
number of small entities in NAICS
Sector 51, Information. As described
above, this final rule may affect small
entities seeking Federal contracts, SBA’s
7(a) and 504 Guaranteed Loans, SBA’s
Economic Injury Disaster Loans, and
various small business benefits under
other Federal programs.

Immediately below, SBA sets forth a
final regulatory flexibility analysis of
this final rule addressing the following
questions: (1) What are the need for and
objective of the rule?; (2) What are
SBA'’s description and estimate of the
number of small entities to which the
rule will apply?; (3) What are the
projected reporting, record keeping, and
other compliance requirements of the
rule?; (4) What are the relevant Federal
rules which may duplicate, overlap, or
conflict with the rule?; and (5) What
alternatives will allow the Agency to
accomplish its regulatory objectives
while minimizing the impact on small
entities?

(1) What are the need for and
objective of the rule?

Most of SBA’s size standards for the
Information industries had not been
reviewed since the 1980s. Technological
changes, productivity growth,
international competition, mergers and
acquisitions and updated industry
definitions may have changed the
structure of many industries in that
Sector. Such changes can be sufficient
to support a revision to size standards
for some industries. Based on the
analysis of the latest industry and
program data available, SBA believes
that the revised standards in this rule
more appropriately reflect the size of
businesses in those industries that need
Federal assistance. Additionally, the
Jobs Act requires SBA to review all size
standards and make appropriate
adjustments to reflect current data and
market conditions.

(2) What are SBA’s description and
estimate of the number of small entities
to which the rule will apply?

SBA estimates that approximately 500
additional firms will become small
because of increases in size standards in
20 industries in NAICS Sector 51. That
represents 1.2 percent of the total firms
in industries in that Sector that have
receipts-based size standards. This will
result in an increase in the small
business share of total industry receipts
in those industries from about 13
percent under the current size standards
to nearly 15 percent under the revised
size standards. SBA does not anticipate
a significant competitive impact on
smaller businesses in these industries.
The revised size standards will enable
more small businesses to retain their
small business status for a longer
period. Under current size standards,
many small businesses may have lost
their eligibility or found it difficult to
compete with companies that are
significantly larger than they are, and
this final rule attempts to correct that
impact. SBA believes these changes will
have a positive impact for existing small

businesses and for those that have either
exceeded or are about to exceed current
size standards.

(3) What are the projected reporting,
record keeping, and other compliance
requirements of the rule?

Revising size standards does not
impose any additional reporting or
record keeping requirements on small
entities. However, qualifying for Federal
procurement and a number of other
Federal programs requires that entities
register in the Central Contractor
Registration (CCR) database and certify
at least annually that they are small in
the Online Representations and
Certifications Application (ORCA).
Therefore, businesses opting to
participate in those programs must
comply with CCR and ORCA
requirements. There are no costs
associated with either CCR registration
or ORCA certification. Revising size
standards alters the access to SBA
programs that are designed to assist
small businesses, but does not impose a
regulatory burden as they neither
regulate nor control business behavior.

(4) What are the relevant Federal rules
which may duplicate, overlap, or
conflict with the rule?

Under § 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(a)(2)(c),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by
statute. In 1995, SBA published in the
Federal Register a list of statutory and
regulatory size standards that identified
the application of SBA’s size standards
as well as other size standards used by
Federal agencies (60 FR 57988,
November 24, 1995). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing or revising
size standards.

However, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
Regulatory Flexibility Act authorizes an
agency to establish an alternative small
business definition after consultation
with the Office of Advocacy of the U.S.
Small Business Administration (5 U.S.C.
601(3)).

(5) What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
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practical alternative exists to the Loan programs—business, Reporting m 2.In §121.201, in the table, revise the
existing system of numerical size and recordkeeping requirements, Small  entries for “511210”, “512110”,
standards. The possible alternative size  businesses. “512131”, “512199”, “512290”,
standards considered for the individual For reasons set forth in the preamble, 515111, “515112”, “515120”,
NAICS Code industries within NAICS SBA amends 13 CFR part 121 as ”515210”, “517410”, “517919”,
SeCtOlr 51 are diSC}lSSGd in the N follows: “518210”, “519110”, 519120, and
supplementary information to the « » .
prggosed ruleyand this final rule. PART 121—SMALL BUSINESS SIZE 5191907 to read as follows:
REGULATIONS §121.201 What size standards has SBA

List of Subjects in 13 CFR Part 121 identified by North American Industry

Administrative practice and ® 1. The authority citation for part 121 Classification System codes?
procedure, Government procurement, continues to read as follows: * * * * *
Government property, Grant programs—  Authority: 15 U.S.C. 632, 634(b)(6), 636(b),

business, Individuals with disabilities, 662, 694a(9).

SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY

NAICS Size standards Size standards
codes NAICS U.S. industry title in millions in number of
of dollars employees
511210  SOftWare PUDISHEIS ........oociiiiiiiic e et e e e et e e et e e e eaa e e e steeeeenreeeeenneeas $35.5
512110 Motion Picture and Video ProdUCHION ..........coooiiiiiiiiiii ettt e e et e e e e e ennenees 30.0
512131 Motion Picture Theaters (€XCepPt DIVE-INS) .....c.coiiiiiiiiiiiiii e 35.5
512199 Other Motion Picture and Video INAUSLIES .........cccuiiiiiiiiiiiie et 19.0
512290  Other Sound Recording INAUSIHES .......cc.ciiiuiiiiiiiie ettt 10.0
515111 RAAIO NEIWOIKS .ottt e e e e e et e e e e e ee st e e e e e e e eeabaeeeeaeseaessssnneeeeeensrnnnen 30.0
515112 RAIO StAtIONS ..ooiieiiei et e e e e e e e e e e e e e ra e e e eareeeeanaeeenareeas 35.5
515120  Television BroadCasting .........ccccociiiiiiiiiieii e 35.5
515210  Cable and Other Subscription Programming .........ccccocerieriiieienieeseeeseeeesee e 355
517410 Satellite TeleCOMMUNICALIONS .......veeiiiieeiiie et e et e et e e e e e e ree e e s raeeennnes 30.0
517919 All Other TeleCOMMUNICAtIONS .......cuuiiiiie e e e e e e e et e e e e e enaaeeeeeeas 30.0
518210 Data Processing, Hosting, and Related ServiCes ..........ccooiiiiiiiiiiiiiii e 30.0
519110  NEWS SYNAICAIES ..ueeiiieieieiiiiieeite ettt ettt et et sae e e bt e s ae e e bt e saeeebeeeaneenbeeanneens 255

519120 LibrariesS and ArCRIVES ........ccoiiiiiiiee ettt e e e e e e e e e e et e e e e e e e e s eantaeeeee e e e nraneen 14.0
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SMALL BUSINESS SIzE STANDARDS BY NAICS INDUSTRY—Continued

Size standards Size standards

Eéégf NAICS U.S. industry title in millions in number of
of dollars employees
519190  All Other INfOrmation SEIVICES .......coiiiiiiiiiiiieiie ettt st e be e saeeeneee s 255

Dated: April 25, 2012.
Karen G. Mills,
Administrator.

Editorial Note: This document was
received at the Office of the Federal Register
on November 30, 2012.

[FR Doc. 2012—-29360 Filed 12-5-12; 8:45 am]

BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA—-2003-14766; Amendment
No. 91-327; SFAR No. 77]

RIN 2120-AK07

Prohibition Against Certain Flights
Within the Territory and Airspace of
Iraq

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action is taken to allow
U.S. civil flight operations to and from
Erbil and Sulaymaniyah International
Airports in Northern Iraq by any United
States (U.S.) air carrier or commercial
operator, any person exercising the
privileges of an airman certificate issued
by the FAA except such persons
operating U.S.-registered aircraft for a
foreign air carrier (who are not covered
by the prohibition), or a person
operating an aircraft registered in the
United States unless the operator of
such aircraft is a foreign air carrier
(which also is not covered by the
prohibition). The FAA has recently
determined that a full flight prohibition
is no longer necessary for these airports
in Northern Iraq, and this action will
allow flights to be conducted provided
that certain measures are taken.
Additional adjustments to the current
flight prohibition may be appropriate as
the risk to aviation safety and security
lessens in other parts of the country,
and ultimately the prohibition may be
lifted completely.

DATES: This action is effective January 7,
2013.

FOR FURTHER INFORMATION CONTACT: For
technical questions about this final rule,
contact: Will Gonzalez, Air
Transportation Division, Flight
Standards Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202—-267-4080. For legal
questions, contact: Lorna John, Office of
the Chief Counsel, AGC-200, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-3921.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA is responsible for the safety
of flight in the United States and for the
safety of U.S. civil operators, U.S.-
registered aircraft, and U.S.-certificated
airmen throughout the world. Also, the
FAA is responsible for issuing rules
affecting the safety of air commerce and
national security. The FAA’s authority
to issue rules for aviation safety is found
in Title 49 of the United States Code.
Subtitle I, Section 106(g), describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. Section 40101(d)(1)
provides that the Administrator shall
consider in the public interest, among
other matters, assigning, maintaining,
and enhancing safety and security as the
highest priorities in air commerce.
Section 40105(b)(1)(A) requires the
Administrator to exercise his authority
consistently with the obligations of the
U.S. Government under international
agreements. Furthermore, the FAA has
broad authority under section
44701(a)(5) to prescribe regulations
governing the practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce and
national security.

I. Background

On October 16, 1996, SFAR No. 77
was issued to prohibit flight operations
within the territory and airspace of Iraq

by any U.S. air carrier or commercial
operator, by any person exercising the
privileges of an airman certificate issued
by the FAA except persons operating
U.S.-registered aircraft for a foreign air
carrier (who are not covered by the
prohibition), or by a person operating an
aircraft registered in the United States,
unless the operator of such aircraft is a
foreign air carrier (which also is not
covered by the prohibition). The
prohibition was issued in response to
concerns for the safety and security of
U.S. civil flights within the territory and
airspace of Iraq. In the final rule, the
FAA cited a threat made by then
President Saddam Hussein who urged
his air defense forces to ignore both the
southern and northern no-fly zones and
to attack “‘any air target of the
aggressors.” The FAA was concerned
that this threat could apply to civilian
as well as military aircraft, and therefore
issued SFAR 77.

In early 2003, a U.S.-led coalition
removed Saddam Hussein’s regime in
Iraq from power. The FAA anticipated
that when hostilities ended in Iraq,
humanitarian efforts would be needed
to assist the people of Iraq. To facilitate
those efforts, in April 2003, the FAA
amended paragraph 3 of SFAR No. 77 to
clarify what the approval process was
for such flights, making clear that
operations could not be authorized by
another agency without the approval of
the FAA.

On November 19, 2003, the FAA
determined that certain limited
overflights of Iraq could be conducted
safely, subject to the permission of the
appropriate authorities in Iraq and in
accordance with the conditions
established by those authorities.
Accordingly, the FAA amended SFAR
No. 77 to permit overflights of Iraq
above Flight Level (FL) 200. That
amendment also allowed aircraft
departing from countries adjacent to
Iraq to operate at altitudes below FL 200
within Iraq to the extent necessary to
permit a climb above FL 200 if the climb
performance of the aircraft would not
permit operation above FL 200 prior to
entering Iraqi airspace.
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Results of recent evaluations of
airports in Iraq prompted the FAA to
consider removing the flight prohibition
for Erbil and Sulaymaniyah. The Erbil
and Sulaymaniyah International
Airports have supported non-U.S. air
carrier operations for a number of years
without incident. Based largely on the
initiation of those operations and on
improvements in the operational
environment, the FAA has determined
that flights by U.S. operators may now
be conducted safely to these two
airports under certain conditions.

Therefore, the FAA is amending
paragraph (b) (former paragraph 2) of
SFAR No. 77 to allow certain flights
from outside Iraq to and from the
international airports of Erbil and
Sulaymaniyah in the northern provinces
of Iraq by any U.S. air carrier or
commercial operator, by any person
exercising the privileges of an airman
certificate issued by the FAA, except
persons operating U.S.-registered
aircraft for a foreign air carrier (who are
not currently affected by the
prohibition), or a person operating an
aircraft registered in the United States,
unless the operator of such aircraft is a
foreign air carrier (which also is not
currently affected by the prohibition).
The FAA is committed to actively and
continually evaluating airports in other
regions of Iraq so that they can be used
by U.S. civil operators. It is anticipated
that additional adjustments to the SFAR
may be appropriate as the risk to
aviation safety and security lessens in
other parts of the country, and
ultimately the SFAR may be lifted
completely.

Before U.S. air carriers begin
commercial operations to either Erbil or
Sulaymaniyah, the Transportation
Security Administration (TSA) must
review the current security situation.?
Consequently, all U.S. air carriers who
are required to have a TSA-approved
security program under 49 CFR

1In matters relating to aviation security, the FAA
works closely with the Transportation Security
Administration (TSA), which, pursuant to Subtitle
1, Sections 114(d) and (f) of Title 49 of the United
States Code, is responsible for civil aviation
security, including the implementation and
adequacy of security measures at airports and other
transportation facilities. With respect to foreign
airports, the TSA, on behalf of the Secretary of the
Department of Homeland Security (DHS),
implements the requirement set forth in Section
44907 of Title 49 to assess the effectiveness of the
security measures maintained at foreign airports (1)
Served by an air carrier; (2) from which a foreign
air carrier serves the United States as a last point
of departure; (3) that pose a high risk of introducing
danger to international air travel; or (4) that the
DHS Secretary considers appropriate. Among its
other authorities, the TSA has the general authority
under Section 40113 of Title 49 to prescribe
regulations, standards, and procedures and issue
orders in carrying out its security responsibilities.

1544.101 that are planning operations to
and from Erbil or Sulaymaniyah must
contact TSA before initiating service to
obtain appropriate security approvals to
operate the proposed service.2

Under new paragraphs (b)(3) and (4)
(former paragraphs 2(c) and (d)) of
SFAR No. 77, flights may be operated by
persons covered by paragraph (a)
(former paragraph 1) of the SFAR within
the territory and airspace of Iraq north
of the 34°30” North latitude below
FL200 to and from Erbil International
Airport (ORER) or Sulaymaniyah
International Airport (ORSU) to and
from points outside Iraq. All other flight
operations by persons covered by
paragraph (a) (former paragraph 1) of
SFAR No. 77 within the territory and
airspace of Iraq north of the 34°30
North latitude and in other areas within
the territory and airspace of Iraq must be
in accordance with paragraphs (b)(1),
(b)(2), (c) and (d) (former paragraphs
2(a), 2(b), 3 and 4) of SFAR No. 77.

Under new paragraph (b)(5) (former
paragraph 2(e)), prior to conducting
operations under paragraphs (b)(3) and
(b)(4) (former paragraphs 2(c) and 2(d)),
the operator must apply for and obtain
a letter of authorization (LOA) or
operations specification (OpSpec), as
appropriate, from the Director, Flight
Standards Service, AFS—1, which will
specify the limitations and conditions
under which the operation must be
conducted. An OpSpec or LOA
addresses operational safety both for the
particular flight and for continuing
operations. The FAA often uses
OpSpecs and LOAs to manage specific
operations conducted pursuant to
underlying regulations. In this instance,
the OpSpecs and LOAs will address the
residual risk associated with operating
into and out of ORER or ORSU.
Generally, the operator must:

e Have a method for obtaining current
reports and information on airport
conditions, navigation aids, weather,
and any other factors that may affect the
safety of flight including commercially
available current threat information.
This includes both preflight planning
and enroute operations.

e Use specific airways to enter Iraqi
airspace.

¢ Operate in accordance with the Iraq
Aeronautical Information Publication
(AIP).

¢ Minimize time below FL200 within
the amended airspace.

¢ Not land at airports other than
ORER and ORSU, except in an
emergency.

21U.S. air carriers also must hold any necessary
U.S. and Iraqi economic operating authority.

e Report any security incidents/
events to the FAA Washington
Operations Center (WOC) via phone at
202—-267-3333 or email aeo-
citewatch@faa.gov.

e Comply with 14 CFR parts 91, 119,
125, 135 or 121.

While the conditions imposed in the
OpSpec or LOA may be similar to the
conditions imposed in OpSpecs and
LOAs issued under exemptions or
approvals for operations to the rest of
Iraq, the threshold for issuance of an
OpSpec or an LOA for flight operations
into and out of ORER or ORSU is
significantly different and does not rise
to the level required for an exemption
or approval for operations to the rest of
Iraq. In order for an operator to receive
an OpSpec or LOA under the approval
process that applies to the rest of Iraq,

a U.S. government agency must request
approval of the specific operation or
series of operations. Approval is granted
only if the request for approval includes
a written contract between the U.S.
government agency and the operator, a
plan approved by the U.S. government
agency describing how the threats to the
operation will be mitigated, and any
other information requested by the FAA.
That information will not be required
for flights into and out of ORER or
ORSU. The FAA will not require any
contractual relationship between the
operator and another U.S. government
agency, and it will not require another
agency to request operations be
permitted. Nor will there be a
requirement for a threat mitigation plan,
although there may be some
requirements that the operator provide
the FAA with information regarding the
situation in or around the airports.

Good Cause Justification for Waiving
Notice and Comment

Because the circumstances described
herein require immediate action and
results in a lessening of the current
flight prohibition, I find that notice and
public comment under 5 U.S.C.
553(b)(3)(B) are impracticable and
contrary to the public interest. I also
find that this action is fully consistent
with the obligations under 49 U.S.C.
40105 to ensure that I exercise my
duties consistently with the obligations
of the United States under international
agreements.

II. Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
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First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with the base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected impact on costs and benefits is
so minimal that a proposed or final rule
does not warrant a full evaluation, this
order permits that a statement to that
effect and the basis for it be included in
the preamble if a full regulatory
evaluation of the cost and benefits is not
prepared. Such a determination has
been made for this final rule. The
reasoning for this determination
follows: This rule will permit additional
flights to be flown within the territory
of Iraq north of the 34°30” North latitude
to or from Erbil International Airport
(ORER) and Sulaymaniyah International
Airport (ORSU). The relaxation of
restrictions on operations to and from
these two airports provides more
commercial opportunities for operators,
as well as improved consumer choice,
and therefore, has more benefits than
costs. Further, this expansion of
opportunities is likely to lower
transportation costs associated with
these trips today. For example, with this
rule U.S. operators may operate directly
into these two airports without
incurring the cost of contracting with a
foreign operator or using foreign-
registered aircraft. Therefore, the rule

expands commercial opportunities with
an expected minimal additional cost.
FAA has, therefore, determined that
this final rule is not a “significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This rule permits more flights to Irag;
permits more direct flights which
reduce costs; and expands revenue
opportunity. Therefore, as the acting
FAA Administrator, I certify that this
rule will not have a significant
economic impact on a substantial
number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not

considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
determined that it will reduce obstacles
to the foreign commerce of the United
States and is consistent with this Act.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/ or

3. Accessing the Government Printing
Office’s Federal Digital System at:
http://www.fdsys.gov.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267—-9680. Make sure to
identify the amendment or docket
number of this rulemaking.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under the FOR FURTHER
INFORMATION CONTACT heading at the
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beginning of the preamble. You can find
out more about SBREFA on the Internet
at http://www.faa.gov/
regulations_policies/rulemaking/
sbre_act/.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety, Freight, Iraq.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of Title 14, Code of
Federal Regulations, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g), 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44709,
44711, 44712, 44715, 44716, 44717, 44722,
46306, 46315, 46316, 46504, 46506—46507,
47122, 47508, 47528—47531; articles 12 and
29 of the Convention on International Civil
Aviation (61 Stat. 1180).

m 2. Amend part 91 by removing SFAR
No. 77.

m 3. Amend Subpart M by adding
§91.1605 to read as follows:

§91.1605 Special Federal Aviation
Regulation No. 77—Prohibition Against
Certain Flights Within the Territory and
Airspace of Iraq.

(a) Applicability. This rule applies to
the following persons:

(1) All U.S. air carriers or commercial
operators;

(2) All persons exercising the
privileges of an airman certificate issued
by the FAA except such persons
operating U.S.-registered aircraft for a
foreign air carrier; or

(3) All operators of aircraft registered
in the United States except where the
operator of such aircraft is a foreign air
carrier.

(b) Flight prohibition. No person may
conduct flight operations over or within
the territory of Iraq, except as provided
in paragraphs (c) and (d) of this section
or except as follows:

(1) Overflights of Irag may be
conducted above flight level (FL) 200
subject to the approval of, and in
accordance with the conditions
established by, the appropriate
authorities of Iraq.

(2) Flights departing from the
countries adjacent to Iraqg whose climb
performance will not permit operations
above FL200 prior to entering Iraqi
airspace may operate at altitudes below
FL200 within Iraq to the extent
necessary to permit a climb above
FL200, subject to the approval of, and in

accordance with the conditions
established by, the appropriate
authorities of Iraq.

(3) Flights originating from or
destined to areas outside of Irag may be
operated to or from Erbil International
Airport (ORER) or Sulaymaniyah
International Airport (ORSU) within the
territory of Iraq north of 34°30” North
latitude. Such flights may operate below
FL200 only when initiating an arrival to
or departure from Erbil International
Airport (ORER) or Sulaymaniyah
International Airport (ORSU).

(4) Flights departing Erbil and
Sulaymaniyah whose climb
performance will not permit operation
above FL200 prior to entering Iraqi
airspace south of the 34°30” North
latitude may operate at altitudes below
FL 200 to the extent necessary to permit
a climb above FL200.

(5) Prior to conducting the flight
operations described in paragraphs
(b)(3) and (4) of this section, the
operator must obtain a letter of
authorization or operations
specification, as appropriate, from the
Director, Flight Standards Service, AFS—
1, which will specify the limitations and
conditions under which the operation
must be conducted. All flights
conducted under paragraphs (b)(3) and
(4) of this section are subject to the
approval of, and must be conducted in
accordance with the conditions
established by the appropriate
authorities of Iraq.

(c) Permitted Operations. This SFAR
does not prohibit persons described in
paragraph (a) of this section from
conducting flight operations within the
territory and airspace of Iraqg when such
operations are authorized either by
another agency of the United States
Government with the approval of the
FAA, or by an exemption granted by the
Administrator.

(d) Emergency situations. In an
emergency that requires immediate
decision and action for the safety of the
flight, the pilot in command of an
aircraft may deviate from this SFAR to
the extent required by that emergency.
Except for U.S. air carriers or
commercial operators that are subject to
the requirements of parts 119, 121, or
135, each person who deviates from this
rule shall, within ten (10) days of the
deviation, excluding Saturdays,
Sundays, and Federal holidays, submit
to the Flight Standards Service Air
Transportation Division (AFS-200) a
complete report of the operations of the
aircraft involved in the deviation
including a description of the deviation
and the reasons therefore.

Issued in Washington, DC on November 28,
2012.

Michael P. Huerta,

Acting Administrator.

[FR Doc. 2012—29412 Filed 12-5-12; 8:45 am]|
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 681

RIN 3084—-AA94

Identity Theft Red Flags and Address
Discrepancies Under the Fair and
Accurate Credit Transactions Act of
2003, as Amended by the Red Flag
Program Clarification Act of 2010

AGENCY: Federal Trade Commission.

ACTION: Interim final rule; request for
comment.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission’’)
is amending its Red Flags Rule
promulgated under Section 615 of the
Fair Credit Reporting Act (FCRA), to
implement the Red Flag Program
Clarification Act of 2010 (Clarification
Act or Act). The interim final rule
amends the definition of “creditor” in
the original Red Flags Rule to make it
consistent with the revised definition of
that term in the Clarification Act.

DATES: The interim final rule is effective
on February 11, 2013. Written
comments must be received on or before
February 11, 2013.

ADDRESSES: Interested parties may file a
comment online or on paper, by
following the instructions in the
Request for Comments part of the
SUPPLEMENTARY INFORMATION section
below. Write “Red Flags Interim Final
Rule” on your comment, and file your
comment online at https://
ftepublic.commentworks.com/ftc/
redflagsinterimrule by following the
instructions on the web-based form. If
you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex M), 600
Pennsylvania Avenue NW., Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
Steven Toporoff, Attorney, or Tiffany
George, Attorney, Federal Trade
Commission, Division of Privacy and
Identity Protection, Bureau of Consumer
Protection, (202) 326—2252, 600
Pennsylvania Avenue NW., Washington,
DC 20580.

SUPPLEMENTARY INFORMATION:
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I. Introduction

On November 9, 2007, the
Commission and banking agencies
published final rules and guidelines? to
implement the red flags provisions of
section 615 of the FCRA.2 Section 615
directed the Commission and banking
agencies to issue joint regulations and
guidelines requiring “financial
institutions” and ““creditors” to develop
and implement a written identity theft
program to identify, detect, and respond
to possible risks of identity theft
relevant to them.

The final Commission rule (the Red
Flags Rule) 3 included the definition of
“creditor,” as set forth in section
603(r)(5) of the FCRA.4 That definition
references the definition of “creditor” in
section 702 of the Equal Credit
Opportunity Act (ECOA). The ECOA
defines the term “‘creditor” broadly as
“any person who regularly extends,
renews, or continues credit; any person
who regularly arranges for the
extension, renewal, or continuation of
credit; or any assignee of an original
creditor who participates in the decision
to extend, renew or continue credit.”’ 5
The ECOA further defines “credit” as
“the right granted by a creditor to a
debtor to defer payment of debt or to
incur debts and defer its payment or to
purchase property or services and defer
payment therefor.” 6

The final rule, therefore, defined the
term “creditor” in this manner. The
definition included businesses or
organizations that regularly provide
goods or services first and allow
consumers to pay later.” It also covered
businesses or organizations that

172 FR 63718 (Nov. 9, 2007). Office of
Comptroller of the Currency (OCC), Board of
Governors of the Federal Reserve System (Board),
Federal Deposit Insurance Corporation (FDIC),
National Credit Union Administration (NCUA),
Office of Theft Supervision (OTS) (collectively
“banking agencies”), and the Federal Trade
Commission issued Red Flags Rules in a joint
rulemaking. In addition to these agencies, the
Commodity Futures Trading Commission (CFTC)
and the Securities and Exchange Commission (SEC)
obtained rulemaking authority under section 615 of
the FCRA, as amended by the Dodd Frank Wall
Street Reform and Consumer Protection Act, Public
Law 111-203; 124 Stat. 1376—2223 (2010).

215 U.S.C. 1681m(e).

3 See also OCC, 12 CFR 41.90 and 171.90; Board,
12 CFR 222.90; FDIC, 12 CFR 334.90; NCUA, 12
CFR 717.90; FTC, 16 CFR 681.1.

415 U.S.C. 1681a(r)(5).

515 U.S.C. 1691a(e).

615 U.S.C. 1691a(d). Regulation B, promulgated
under the ECOA, defines “credit” in similar terms:
“the right granted by a creditor to an applicant to
defer payment of a debt, incur debt and defer its
payment, or purchase property or services and defer
payment therefor.” 12 CFR 202.2(j).

7 For example, motor vehicle dealers and
providers of telecommunications services may
provide goods or services in advance and allow
consumers to pay later. See 72 FR at 63741.

regularly grant loans, arrange for loans
or the extension of credit, or make credit
decisions, as well as those who
regularly participate in the decision to
extend, renew, or continue credit,
including setting the terms of credit.8

II. The Red Flag Program Clarification
Act

In December 2010, Congress enacted
the Red Flag Program Clarification Act
(Clarification Act), 15 U.S.C.
1681m(e)(4), which narrows the scope
of entities covered as “creditors” under
the Red Flags Rule.? The Clarification
Act retains the ECOA definition of
“creditor,” but generally limits the
application of the Red Flags Rule to
those ECOA creditors that regularly and
in the ordinary course of business
engage in at least one of the following
three types of conduct: 1°

1. Obtain or use consumer reports,
directly or indirectly, in connection
with a credit transaction; 11 or

2. Furnish information to consumer
reporting agencies in connection with a
credit transaction; 12 or

3. Advance funds to or on behalf of
a person, based on an obligation of the
person to repay the funds or repayable
from specific property pledged by or on
behalf of the person.13

In addition to limiting the scope of
coverage for “creditors’ by creating
these specified categories, the
Clarification Act empowers the
Commission, banking agencies, CFTC,
and SEC 14 to determine through a
future rulemaking whether to include
any other type of creditor that offers or
maintains accounts that are subject to a
reasonably foreseeable risk of identity

8 “[E]ntities under FTC’s jurisdiction covered by
[section 615 of the FCRA] include State-chartered
credit unions, non-bank lenders, mortgage brokers,
automobile dealers, utility companies,
telecommunications companies, and any other
person that regularly participates in a credit
decision, including setting the terms of credit.” 72
FR at 63750.

9Public Law 111-319, 124 Stat. 3457 (Dec. 18,
2010). The Clarification Act does not modify the
definition of the term ““financial institution,” nor
does it amend any of the substantive requirements
of the Red Flags Rule.

10 The Clarification Act does not create any
industry-wide exemptions: whether any particular
entity is covered by the Rule must be determined
by that entity’s specific conduct.

1115 U.S.C. 1681m(e)(4)(A){).

1215 U.S.C. 1681m(e)(4)(A)(ii).

1315 U.S.C. 1681m(e)(4)(A)(iii). As explained
further below, the Clarification Act further provides
that “advancing funds” does not include a creditor
that advances funds on behalf of a person for
expenses incidental to a service provided by the
creditor to that person. 15 U.S.C. 1681m(e)(4)(B).

14The Dodd Frank Wall Street Reform and
Consumer Protection Act added the CFTC and SEC
to the list of agencies with rulemaking and
enforcement authority for Red Flags. Pub. L. 111—
203, 124 Stat. 1376 (2010).

theft.15 At this time, the Commission
does not intend to use its discretionary
rulemaking to extend coverage of the
Red Flags Rule to additional creditors.

II1. The Amended Definition of
“Creditor”

Pursuant to the Clarification Act, the
definition of “creditor” is amended to
ensure that it is consistent with the
amended text of the FCRA. Accordingly,
the FTC is amending its regulations
applicable to the entities subject to its
jurisdiction to clarify that the definition
of “creditor” set forth in the interim
final rule has the same meaning as in 15
U.S.C. 1681m(e)(4).16

A. Regularly and in the Ordinary Course
of Business

By referencing the statutory definition
of creditor, the interim final rule limits
the definition of “creditor” to those
ECOA creditors that “regularly and in
the ordinary course of business” engage
in the specific conduct set forth in the
Clarification Act.1” “Regularly and in
the ordinary course of business”
excludes isolated conduct.

B. Obtains or Uses Consumer Reports

A “creditor” will be covered by the
interim final rule if it regularly and in
the ordinary course of its business
obtains or uses consumer reports,
directly or indirectly, in connection
with a credit transaction. This includes
any use of a consumer report in
connection with a credit transaction,
even if the report is not directly
obtained by the creditor and even if the
creditor uses a service provider to make
the credit determination. For this

1515 U.S.C. 1681m(e)(4)(C).

16 The FTC has conferred with the banking
agencies, CFTG, and SEC, which do not object to
the Commission’s issuance of this interim final rule
to amend the Red Flags Rule to conform it to the
Clarification Act. The banking agencies each plan
to make conforming changes to their respective
regulations separately in the future. The CFTC and
SEC have issued a proposal setting out their
regulations and guidance under section 615 of
FCRA and have included in that proposal the
definition of “creditor” as set forth in the
Clarification Act. See 77 FR 13450 (March 6, 2012).

17 The question of whether an entity is a
“creditor”” within the meaning of the Red Flags Rule
is only the first step of the inquiry in determining
whether that entity must comply with the Rule. The
second step is to determine whether the creditor
has covered accounts, which means either: (1)
Accounts offered primarily for personal, family, or
household purposes that involve or are designed to
permit multiple payments or transactions (e.g.,
credit card accounts, mortgage loans, automobile
loans, margin accounts, cell phone accounts, utility
accounts, checking or savings accounts); or (2) any
other account a creditor offers or maintains for
which there is a reasonably foreseeable risk to
customers or to the safety and soundness of the
creditor from identity theft, including financial,
operational, compliance, reputation, or litigation
risks. 72 FR at 63719, 63721.
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reason, a creditor that engages a third-
party servicer to obtain consumer report
information on its behalf, or to evaluate
a consumer’s creditworthiness based
upon the consumer’s report, is a
“creditor’” under this prong for purposes
of the interim final rule.

The Commission notes that for this
prong to apply, the creditor must use or
obtain a consumer report “‘in connection
with a credit transaction.” Accordingly,
the use of consumer reports for
purposes other than credit B such as
employment B will not trigger coverage
under the interim final rule’s definition
of “creditor.”

C. Furnishing Information to Credit
Reporting Agencies

A creditor will be covered by the
interim final rule if it regularly and in
the ordinary course of business
furnishes information to a consumer
reporting agency, as described in section
623 of the FCRA, in connection with a
credit transaction.

D. Advancing Funds

Further, a creditor will be covered by
the interim final rule if it regularly and
in the ordinary course of business
advances funds to a person, or on behalf
of a person, where that person is
obligated to repay the funds or the funds
are repayable from pledged specific
property by or on behalf of the person.18
This prong covers those lenders, such as
payday lenders and automobile title
lenders, that may not typically obtain,
use, or furnish consumer reports in the
ordinary course of business, but lend
money to or on behalf of consumers and
thus may be attractive targets for
identity thieves. Consistent with the
statutory language, the term “creditor”
includes not only those creditors that
lend money directly to a consumer, but
also those creditors that advance funds
to a third party “on behalf of a person.”
Thus, for example, a finance company
that provides funds to a furniture store
related to a person’s purchase of
furniture would be covered under this
prong because it is advancing funds “on
behalf of a person.”

At the same time, the interim final
rule provides that the term “advancing
funds” does not include a creditor that
advances funds “on behalf of a person
for expenses incidental to a service
provided by the creditor to that person.”
This limitation makes clear that
advancing funds does not include
payment in advance for fees, materials,
or services that are incidental to the

18 By incorporating the statutory language
“advances funds,” the interim final rule does not
cover merely deferring payment of debt or deferring
payment for the purchase of property or services.

creditor’s ability to provide another
service that a person initiated or
requested. Accordingly, a lawyer, for
example, who advances funds on behalf
of a client to pay expert witness fees or
other expenses that are incidental to a
request by a client for the provision of
legal services in the course of litigation
will not be deemed to be ““advancing
funds.” Thus, unlike a commercial
lender making a loan, a business will
not be deemed a creditor merely by
advancing funds and deferring payment
for fees incurred in the course of
providing services to a client or
customer.

E. Discretionary Rulemaking Authority

Finally, the Clarification Act provides
that the definition of “creditor”
includes any other type of creditor that
an agency with jurisdiction determines,
through a rulemaking, offers or
maintains accounts that are subject to a
reasonably foreseeable risk of identity
theft. At this time, the Commission is
not initiating discretionary rulemaking
to extend coverage of the Red Flags Rule
to additional creditors.

IV. Good Cause for Interim Final Rule

The Commission finds good cause for
adopting the interim final rule without
advance public notice and opportunity
for public comment. Advance public
notice and comment are not required
“when the agency for good cause finds
(and incorporates the finding and a brief
statement of reasons therefore in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 19

As discussed above, the Clarification
Act amends the definition of “creditor”
for purposes of the Red Flags Rule. This
amendment necessitates a technical
revision of the Red Flags Rule to ensure
that the regulation is consistent with the
text of the amended FCRA.

The Commission finds that prior
public comment on the Rule is
unnecessary because the Commission
has merely codified the amended
statutory definition of “creditor.”” Delay
in adoption of the rule revision to allow
for prior public comment would prolong
uncertainty about the applicability of
the Red Flags Rule requirements to the
class of “creditors,” as defined in the
amended FCRA. As a result, adoption of
this amendment serves the public
interest by providing clarity to the
public regarding the entities that are
subject to the Rule and furthering the
effectiveness of the Commission’s
ongoing efforts to prevent identity theft

195 U.S.C. 553(b)(3)(B).

and fraud through the enforcement of
the Rule.

Accordingly, the Commission finds
that there is good cause for adopting this
interim final rule as effective on
February 11, 2013, without prior public
comment. Nonetheless, in order to
promote good and open government, the
Commission exercises its discretion to
invite public comment on the interim
final rule. Based on comments received,
the Commission may adjust the interim
final rule as necessary.

V. Request for Comments

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before February 11, 2013. Write “Red
Flags Interim Final Rule,” on your
comment. Your comment—including
your name and your state—will be
placed on the public record of this
proceeding, including, to the extent
practicable, on the public Commission
Web site, at http://www/ftc/gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission tries to
remove individuals’ home contact
information from comments before
placing them on the Commission Web
site.

Because your comment will be made
public, you are solely responsible for
making sure that your comment doesn’t
include any sensitive personal
information, such as anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure that your comment
doesn’t include any sensitive health
information, such as medical records or
other individually identifiable health
information. In addition, don’t include
any ‘[tlrade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential,” as provided in Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
In particular, don’t include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you have to follow the procedure
explained in FTC Rule 4.9(c), 16 CFR


http://www/ftc/gov/os/publiccomments.shtm
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4.9(c).2° Your comment will be kept
confidential only if the FTC General
Counsel, in his or her sole discretion,
grants your request in accordance with
the law and the public interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comments online. To make sure that the
Commission considers your online
comment, you must file it at https://
ftepublic.commentworks.com/ftc/
redflagsinterimrule, by following the
instruction on the web-based form. If
this Notice appears at http://
www.regulations.gov/serach/Regs/
home.htmlhome, you may also file a
comment through that Web site.

If you file your comment on paper,
write “Red Flags Interim Final Rule” on
your comment and on the envelope, and
mail or deliver it to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-113
(Annex M), 600 Pennsylvania Avenue
NW., Washington, DC 20580. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

Visit the Commission Web site at
http://www.ftc.gov to read this Interim
Final Rule and the news release
describing it. The FTC Act and other
laws that the Commission administers
permit the collection of public
comments to consider and use in this
proceeding as appropriate. The
Commission will consider all timely
and responsive public comments that it
receives on or before February 11, 2013.
You can find more information,
including routine uses permitted by the
Privacy Act, in the Commission’s
privacy policy, at http://www.ftc.gov/
fte/privacy.htm.

VI. Communications by Outside Parties
to the Commissioners or Their Advisors

Written communications and
summaries of transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner will be
placed on the public record.2!

VII. Regulatory Analysis

A. Paperwork Reduction Act

The interim final rule does not
include any new information collection
requirements under the provisions of
the Paperwork Reduction Act of 1995

20]n particular, the written request for
confidential treatment that accompanies the
comment must include the factual and legal basis
for the request, and must identify the specific
portions of the comment to be withheld from the
public record. See FTC Rule 4.9(c), 16 CFR 4.9(c).

21 See 16 CFR 1.26(b)(5).

(PRA).22 Nonetheless, the Commission
anticipates that the narrowed definition
of the term “creditor” will result in a
decrease in the number of creditors
covered by the Red Flags Rule.
Commission staff has proposed revised
estimates of hours and costs ‘“burden”
under the PRA in connection with the
FTC’s pursuit of renewed OMB
clearance for the Red Flags Rule (under
OMB Control No 3084—-0137), which
currently runs through November 30,
2012. These estimates, which factor in
the anticipated effects of the amended
Rule, appear separately in the Federal
Register for public comment.23

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires that the
Commission provide an Initial
Regulatory Flexibility Analysis (IRFA)
with a proposed rule and a Final
Regulatory Flexibility Analysis (FRFA),
if any, with a final rule. As noted above,
the Commission finds that good cause
exists for adopting this interim final rule
without advance public notice or an
opportunity for public comment.
Because notice and comment is not
statutorily required, the requirement to
publish an analysis under the
Regulatory Flexibility Act does not
apply in this proceeding.24

List of Subjects in 16 CFR Part 681

Consumer reports, Consumer report
users, Consumer reporting agencies,
Credit, Creditors, Fair credit,
Information furnishers, Identity theft,
Trade practices.

For the reasons discussed in the
preamble, the Commission amends part
681 of title 16 of the Code of Federal
Regulations as follows:

PART 681—IDENTITY THEFT RULES

m 1. Revise the authority citation for part
681 to read as follows:

Authority: 15 U.S.C. 1681m(e); 15 U.S.C.
1681m(e)(4); 15 U.S.C. 1681c(h).
m 2. Revise 681.1(b)(5) to read as
follows:

681.1 Duties regarding the detection,
prevention, and mitigation of identity theft.

* * * * *

(b)-k E

2244 U.S.C. 3501-3521. Under the PRA, federal

agencies must obtain approval from OMB for each
collection of information they conduct or sponsor.
“Collection of information” means agency requests
or requirements that members of the public submit
reports, keep records, or provide information to a
third party. 44 U.S.C. 3502(3).

23 See 77 FR 58994 (Sept. 25, 2012) (comment
period ending Oct. 25, 2012).

245 U.S.C. 603, 604.

(5) Creditor has the same meaning as
in 15 U.S.C. 1681m(e)(4).

* * * * *

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2012-29430 Filed 12-5-12; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 10, 24, 102, 123, 128, 141,
143, 145, and 148

[USCBP-2011-0042, CBP Dec. 12-19]
RIN 1515-AD69

Informal Entry Limit and Removal of a
Formal Entry Requirement

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Final rule.

SUMMARY: Currently, for any
merchandise valued over $2,000, CBP
requires importers to provide a surety
bond, complete CBP form 7501, and pay
a minimum of $25 in Merchandise
Processing Fees (MPF). The final rule
increases the limit, from $2,000 to
$2,500, for which merchandise may
qualify for an “informal entry”, thereby
eliminating the need for a surety bond,
expediting the customs clearance
process, and reducing the required MPF
amount to $2 (assuming the entries are
filed electronically). CBP is increasing
the informal entry limit to mitigate the
effects of inflation and in addition, to
meet a commitment of the Beyond the
Border Initiative between the United
States and Canada, to increase and
harmonize the value thresholds to
$2,500 for expedited customs clearance
from the current levels of $2,000 for the
United States and $1,600 for Canada.
This document also removes the
language requiring formal entry for
certain articles that were formerly
subject to absolute quotas under the
Agreement on Textiles and Clothing
because CBP no longer needs to require
formal entries for these articles. This
document also makes a technical
conforming amendment to reflect a
recent statutory amendment that
increased the ad valorem Merchandise
Processing Fee (MPF) from 0.21 percent
to 0.3464 percent. Finally, this
document makes non-substantive
editorial and nomenclature changes.
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DATES: Effective January 7, 2013.

FOR FURTHER INFORMATION CONTACT:
Elena Ryan, Acting Director, Trade
Facilitation and Administration
Division, Office of International Trade,
Customs and Border Protection, 202—
863—-6578.

SUPPLEMENTARY INFORMATION:

Background

On October 28, 2011, U.S. Customs
and Border Protection (‘“CBP”’)
published a proposed rule in the
Federal Register (76 FR 66875)
proposing to amend title 19 of the Code
of Federal Regulations (19 CFR”) to
increase the informal entry limit from
$2,000 to $2,500, the maximum
statutory limit, in response to inflation
and thereby to reduce the burden on
importers and other entry filers. We
note that an increase of the informal
entry limit is also consistent with one of
the goals of the Beyond the Border
Initiative, which began on February 4,
2011, and encourages bilateral
cooperation between the United States
and Canada. Through the Beyond the
Border Initiative, the United States and
Canada have agreed to increase and
harmonize the value thresholds to
$2,500 for expedited customs clearance
from the current levels of $2,000 for the
United States and $1,600 for Canada.
(For further information on the Beyond
the Border Action Plan, see http://
www.dhs.gov/files/publications/beyond-
the-border.shtm.) CBP also proposed to
remove the language requiring formal
entry for certain articles, because with
the elimination of absolute quotas under
the Agreement on Textiles and Clothing,
CBP no longer needs to require formal
entries for these articles. For further
details on the proposal, please reference
the published proposed rule.

CBP solicited public comments on the
proposed rule.

Technical Correction

This document also makes a technical
correction to conform the regulations to
reflect the statutory amendment to
section 13031(a)(9) of the Consolidated
Omnibus Budget Reconciliation Act of
1985 (19 U.S.C. 58c(a)(9)) by section 2
of the Trade Adjustment Assistance
Extension Act of 2011 that increased the
ad valorem Merchandise Processing Fee
(MPF) of 0.21 percent to 0.3464 percent.
See Pub. L. 112-40, 125 Stat. 401
(October 23, 2011). The increased MPF
applies to imported merchandise
entered on or after October 1, 2011 until
June 30, 2014.

Discussion of Comments

Eighteen commenters responded to
the solicitation of public comments in

the proposed rule. These comments can
be found at http://www.regulations.gov/
#!docketDetail;dct=PS;rpp=25;po=0;
D=USCBP-2011-0042. The vast majority
of the commenters expressed support
for increasing the informal entry limit
and/or removing the formal entry list.
CBP’s responses to the comments are set
forth below.

Comment: Fifteen commenters
expressed general agreement with the
proposal to increase the informal entry
limit to $2,500. Fourteen of these fifteen
commenters agreed with the proposal to
remove the formal entry requirement for
certain articles and one commenter did
not comment on the proposal
concerning the formal entry
requirement.

CBP Response: CBP concurs with
proceeding to increase the informal
entry amount to its statutory limit and
to remove the formal entry requirement
for certain articles that were previously
subject to absolute quotas under the
Agreement on Textiles and Clothing.

Comment: One commenter questioned
whether filing an informal entry is less
time consuming and burdensome than
filing a formal entry. The commenter
stated that an importer must use due
diligence for both formal and informal
entries.

CBP Response: GBP notes that
importers filing by paper are required to
complete more data elements in the
formal entry paper form than in the
informal entry form. For example,
importers filing a formal entry paper
form are required to provide the
location of the goods, whereas importers
filing an informal entry paper form are
not required to provide this data
element. Therefore, for paper filers, the
informal entry is less time consuming.
The bulk of affected filings are
electronic, however, and in the
electronic format filers provide the same
data for both formal and informal
entries. CBP agrees that the importer
must use due diligence for filing both
informal and formal entries.

Comment: Two commenters indicated
that adjusting the informal entry limit to
reflect inflation from 1998 to 2011
would raise the amount to
approximately $2,800 rather than the
proposed $2,500. One commenter
suggested increasing the informal entry
limit to $3,000.

CBP Response: Although CBP agrees
that inflation would increase the
informal entry limit from $2,000 to
approximately $2,800, CBP is bound by
the statutory limit of $2,500.

Comment: One commenter asked
whether a study has been conducted to
determine how many entries between
the value of $2,000 and $2,500 would

have been filed in the past years if the
informal entry limit were $2,500.

CBP Response: As set forth in this
document (see the “Executive Orders
12866 and 13563” section), CBP
estimates that in fiscal year 2011 (the
latest year of available data), there were
approximately 852,000 formal entries
between the value of $2,000 and $2,500.
Approximately 558,000 of those entries
would have been affected by this rule
because they were required to pay
MPFs.

Comment: One commenter suggested
that CBP postpone the effective date of
the rule until 2015 because
promulgation of the rule would result in
a net loss of $11 million to the U.S.
Treasury. Two other commenters stated
that the timing of the policy seemed
inconsistent with the recent
Congressional decision to increase the
ad valorem MPFs by 60 percent. These
two commenters noted that CBP would
lose revenue from MPFs by increasing
the informal entry limit and one of these
commenters additionally noted that
removing the formal entry requirement
for textile and apparel entries would
reduce revenue further because of the
reduced collection of MPFs.

CBP Response: CBP notes that the
MPF is set by Congress and the level of
the MPF is beyond the scope of this
rule. The reduction in MPF for the
shipments which are affected by this
rule should facilitate trade.

Comment: Three commenters stated
that the analysis of the impact on small
entities was too conservative and did
not address the savings that would be
achieved by small and medium
businesses. Four commenters cited a
June 2011 study conducted by the
Peterson Institute for International
Economics (‘“Peterson study”) in
support of this statement and in support
of its statement that raising the informal
entry level would result in a substantial
savings to CBP, the United States Postal
Service, the express industry, and U.S.
consumers.

CBP Response: CBP has reviewed the
Peterson study, and while we agree that
this final rule could result in
meaningful benefits for the public, the
estimates in the study relied on
assumptions that CBP could not verify
or support. Given the limitations in the
data available for this analysis, CBP
cannot ascertain with any degree of
certainty the specific monetary impacts
to businesses based on size.

Comment: Two commenters
questioned CBP’s ability to conduct
post-entry audit on informal entries.
One commenter noted that the security
of the cargo and the accuracy of the
cargo’s description is at risk because
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there is no review of incoming air cargo
prior to lading on board an aircraft. The
other commenter stated that a similar
issue would arise in the case of
antidumping and countervailing duties
entries that were not properly prepared.

CBP Response: CBP has the ability to
conduct post-entry audits on informal
entries because CBP has regulatory
auditors who conduct either scheduled
or random audits on importers’
liquidated entries to determine
compliance with applicable U.S. laws
and regulations. Moreover, CBP notes
that formal entries are required for all
antidumping and countervailing duties
entries. The commenter’s concern
regarding the security of the cargo prior
to lading is not impacted by raising the
informal entry limit because CBP
screens all manifested merchandise on
board the carrier without regard to its
value.

Comment: One commenter asserted
that CBP inspectors universally seem to
agree that a large percentage of import
violations occur when importers
inaccurately claim that their goods are
valued less than $2,000.

CBP Response: Even when entries are
informal, CBP reviews for correctness of
the entry and the admissibility of the
merchandise to ensure compliance with
applicable U.S. laws and regulations.

Comment: One commenter asked
whether Congress will allow resource
deviation from CBP’s enforcement
efforts to the further development of the
Automated Commercial Environment
(ACE) system.

CBP Response: The anticipated
actions of Congress are beyond the
scope of this rulemaking.

Conclusion

After review of the comments and
further consideration, CBP has decided
to adopt the proposed rule that was
published in the Federal Register (76
FR 66875) on October 28, 2011, with the
addition of the conforming technical
amendment to the MPF as discussed
above. Additional minor grammatical
and editorial changes were made in this
final rule.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of

reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “‘significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget (OMB). CBP has prepared the
following analysis to help inform
stakeholders of the potential impacts of
this final rule.

CBP requires importers to submit a
completed CBP Form 7501 (OMB
Control Number 1651-0022) or its
electronic equivalent with each entry of
merchandise for consumption.
Merchandise valued over $2,000
requires a formal entry, which generally
includes detailed information regarding
the import transaction as well as
commercial documents pertaining to the
transaction. In addition, a surety bond is
required, and the importer may take
possession of the merchandise before
duties and taxes are assessed. Currently,
merchandise valued below $2,000 may
be entered informally without a bond;
and duties and taxes are assessed
immediately. However, based on his/her
discretion, a port director, may require
a formal entry to be filed. This final rule
increases the ceiling for which
merchandise may qualify for an
informal entry from $2,000 to $2,500.

Unless exempt under a free trade
agreement and in addition to any duty
or tax owed, merchandise requiring a
formal entry was subject to a 0.21
percent ad valorem MPF, which may be
no greater than $485 and no less than
$25. Since the publication of the NPRM,
the ad valorem rate has increased from
0.21 percent to 0.3464 percent (starting
on October 1, 2011). Any merchandise
currently requiring a formal entry with
a value of $2,000 to $2,500 is subject to
the minimum $25 MPF. Entries that are
now considered informal entries as a
result of the change in the threshold
would now be subject to only a $2 MPF
(assuming they are filed electronically,
see 19 CFR 24.23(b)(2)(i)). In the NPRM,
CBP stated that in fiscal year (FY) 2009,
476,081 formal entries, valued between
$2,000 and $2,500, were processed
which were not subject to free trade
agreements and were subject to the $25
MPF. Since the publication of the
NPRM, these formal entries have
increased from 476,081 entries in FY
2009 to 558,259 entries for FY 2011.
Consequently, raising the informal entry
limited to $2,500 would result in a loss
of approximately $14 million in
revenues if the $25 MPF were not
collected for these entries in FY 2011
(558,259 x $25 = $14.0 million).
Revenues would now be approximately

$1 million (558,259 x $2 = $1.1 million),
thus the net loss in fees collected would
be approximately $13 million ($14
million — $1 million). We note that the
estimated loss in net fees collected has
increased from approximately $11
million estimated in the NPRM to $13
million estimated here for the final rule.

Because the informal entry limit has
not kept pace with inflation, some
importers may have paid a higher MPF
than would have been required if the
informal entry limit had kept pace with
inflation. Due to data limitations CBP is
unable to determine the aggregate
savings any particular firm will realize
if this regulation is finalized. CBP
estimates importers as a whole,
however, will realize a benefit of
approximately $13 million when this
regulation is finalized. CBP notes that
this benefit to the trade represents a
transfer from the government.

Additionally, this increase in the
informal entry level meets the agreed
upon value of $2,500 for the Beyond the
Border Initiative. Harmonizing the
informal entry value thresholds of the
United States and Canada eliminates
one difference in the customs clearance
process.

Regulatory Flexibility Act

This section examines the impact of
the rule on small entities as required by
the Regulatory Flexibility Act (5 U.S.C.
601 et. seq.), as amended by the Small
Business Regulatory Enforcement and
Fairness Act of 1996. A small entity may
be a small business (defined as any
independently owned and operated
business not dominant in its field that
qualifies as a small business per the
Small Business Act); a small not-for-
profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

CBP has considered the impact of this
rule on small entities. To the extent that
this rule affects small entities, these
entities would experience a small cost
savings on a per-transaction basis. The
total cost savings per entity would be
based on its annual transaction levels.
CBP does not believe such a small cost
savings would rise to the level of a
“significant economic impact.” During
the comment period for the NPRM, CBP
did not receive any comments that
would amend this conclusion. Thus,
CBP certifies that this rule will not have
a significant impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
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private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Executive Order 13132 (Federalism)

Executive Order 13132 requires CBP
to develop a process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” Policies that have
federalism implications are defined in
the Executive Order to include rules
that have ““substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.”” CBP has
analyzed the rule in accordance with
the principles and criteria in the
Executive Order and has determined
that it does not have federalism
implications or a substantial direct
effect on the States. The rule increases
the informal entry limit from $2,000 to
$2,500 and removes the formal entry
list. States do not conduct activities
with which this rule would interfere.
For this reason, this rule would not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988. That
Executive Order requires agencies to
conduct reviews, before proposing
legislation or promulgating regulations,
to determine the impact of those
proposals on civil justice and potential
issues for litigation. The Order requires
that agencies make reasonable efforts to
ensure that a regulation clearly
identifies preemptive effects, effects on
existing Federal laws and regulations,
any retroactive effects of the proposal,
and other matters. CBP has determined
that this regulation meets the
requirements of Executive Order 12988
because it does not involve retroactive
effects, preemptive effects, or other
matters addressed in the Order.

National Environmental Policy Act

Increasing the informal entry limit,
removing the formal entry list, and
amending the regulations to reflect a
recent statutory amendment that
increased the ad valorem Merchandise
Processing Fee (MPF) from 0.21 percent
to 0.3464 percent, is non-invasive and

there is no potential environmental
impact of any kind. Therefore, an
environmental statement under the
National Environmental Policy Act of
1969 (NEPA; 42 U.S.C. 4321 et seq.) is
not required.

Paperwork Reduction Act

The collection of information on the
Entry Summary and Informal Entry has
been previously reviewed and approved
by OMB in accordance with the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1651-0022. This
collection of information is used to
identify imported merchandise entering
the commerce of the United States, to
document the amount of duty and/or tax
paid, and to serve as a record of the
import transaction for the purposes of
required certifications, enforcement
information, and statistical data. An
agency may not conduct or sponsor and
an individual is not required to respond
to a collection of information unless it
displays a valid OMB control number.
This rule does not implicate
recordkeeping requirements; however,
please note that the recordkeeping
requirements for the filing of informal
and formal entries are covered in part
163 of title 19 of the CFR (19 CFR part
163), and are approved under OMB
control number 1651-0076.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.1(a)(1)
pertaining to the Secretary of the
Treasury’s authority (or that of his
delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects

19 CFR Parts 10, 123, 128, 141, 143, and
145

Customs duties and inspection,
Reporting and recordkeeping
requirements.

19 CFR Parts 24 and 148

Customs duties and inspection,
Reporting and recordkeeping
requirements, Taxes.

19 CFR Part 102

Canada, Customs duties and
inspection, Imports, Mexico, Reporting
and recordkeeping requirements, Trade
agreements.

Amendments to the CBP Regulations

For the reasons set forth in the
preamble, parts 10, 24, 102, 123, 128,
141, 143, 145, and 148 of title 19 of the
CFR (19 CFR parts 10, 24, 102, 123, 128,
141, 143, 145, and 148) are amended as
set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
part 10 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States (HTSUS)), 1321, 1481, 1484,
1498, 1508, 1623, 1624, 3314.

* * * * *
§10.1 [Amended]
m2.In§10.1:

m a. Paragraph (a) introductory text is
amended by removing the word “‘shall”
and adding in its place the word
“must”, and by removing the sum
“$2,000” and adding in its place the
sum “$2,500”;

m b. Paragraph (a)(1) is amended by
revising“19 " toread “20__";

m c. Paragraph (a)(2) introductory text is
amended in the last sentence by
removing the word “shall” and adding
in its place the word “must”;

m d. Paragraph (b) is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500";

m e. Paragraph (e) is amended by
removing the word “shall” and adding
in its place the word “will”;

m f. Paragraph (f) is amended by
removing the word “‘shall” each place
that it appears and adding in its place
the word “must”;

m g. Paragraph (g)(1) is amended by:

m i. Removing the word “Customs” each
place that it appears and adding in its
place the term “CBP”;

m ii. Removing the word “‘shall” the first
time that it appears and adding in its
place the word “must”’; and

m iii. Removing the word ‘““shall” in the
last sentence and adding in its place the
word “will”’;

m h. Paragraph (g)(2) introductory text is
amended by removing the word ““shall”
and adding in its place the word
“must”’, and by removing the word
“Customs” and adding in its place the
term “CBP”’;

m i. Paragraph (g)(3) is amended by
removing the word “Customs’” and
adding in its place the term “CBP”’, and
removing the word “shall” and adding
in its place the word “will”;

m j. Paragraph (h)(1) introductory text is
amended by removing the word
“Customs” each place that it appears
and adding in its place the term “CBP”,
and removing the word “‘shall” each
place that it appears and adding in its
place the word “must”;

m k. Paragraph (h)(2) is amended by
removing the word ““shall” and adding
in its place the word “will”, and by
removing the word “Customs” and
adding in its place the term “CBP”;
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m 1. Paragraph (h)(3) introductory text is
amended by removing the word
“Customs” each place that it appears
and adding in its place the term “CBP”,
and removing the word “‘shall” and
adding in its place the word “must”;

m m. Paragraph (h)(4) introductory text
is amended by removing the word
“shall” and adding in its place the word
“must”’;

m n. Paragraph (h)(5) is amended by
removing the word “Customs” and
adding in its place the term “CBP”, and
removing the word “shall” and adding
in its place the word “will”;

m o. Paragraph (i) is amended by
removing in the first sentence the word
“Customs” the first two times it appears
and adding in its place the term “CBP”,
and by removing the word “‘shall” each
place that it appears and adding in its
place the word “must”’; and

m p. Paragraph (j)(2) is amended by
removing the word “Customs’ each
place that it appears and adding in its
place the term “CBP”’, and by removing
the word “‘shall”” each place that it
appears and adding in its place the
word “must”.

PART 24—CUSTOMS AND FINANCIAL
ACCOUNTING PROCEDURE

m 3. The general authority citations for
part 24 is revised and the specific
authority citation for § 24.23 continues
to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c,
66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States), 1505,
1520, 1624; 26 U.S.C. 4461, 4462; 31 U.S.C.
3717, 9701; Pub. L. 107-296, 116 Stat. 2135
(6 U.S.C. 1 et seq.).

* * * * *

Section 24.23 also issued under 19 U.S.C.
3332;
* * * * *

§24.23 [Amended]

m4.In §24.23:

m a. Paragraph (a)(4) introductory text is
amended by removing the word “shall”
and adding in its place the word
“must’’;

m b. Paragraph (b)(1)(i)(A) is amended
by removing the sum “$2,000” and
adding in its place the sum “$2,500”;
and by removing the number “0.21”
each place it appears and adding in its
place the number “0.3464";

m c. Paragraph (b)(1)(i)(B) is amended by
removing the word ““shall” each place
that it appears and adding in its place
the word “must”’;

m d. Paragraph (b)(1)(ii) is amended by
removing the word ““shall” each place
that it appears and adding in its place
the word “will”;

m e. Paragraph (b)(3) is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500"’;

m f. Paragraph (b)(4) introductory text is
amended by removing the sum “$2,000”
and adding in its place the sum
“$2,500’;

m g. Paragraph (c)(1) introductory text is
amended by removing the word “‘shall”
and adding in its place the word “will”;
m h. Paragraphs (c)(2)(i) and (ii) are
amended by removing the word “‘shall”
and adding in its place the word “will”’;
m i. Paragraph (c)(3) is amended by
removing the word “‘shall” each place
that it appears and adding in its place
the word “will”;

m j. Paragraph (c)(4) is amended by
removing the word “‘shall” and adding
in its place the word “will”’;

m k. Paragraph (c)(5) is amended by:

m i. Removing the word ““shall”” and
adding in its place the word “will”’;

m ii. Removing the word “Custons” and
adding in its place the word “Customs”’;
m |. Paragraph (d)(1) introductory text is
amended by:

m i. Removing the word “Customs” and
adding in its place the term “CBP”’; and
m ii. Removing the word “‘shall”” and
adding in its place the word “will”;

m m. Paragraph (d)(2) is amended by:

m i. Removing the word “shall”” in the
first sentence and adding in its place the
word ‘“‘must”’;

m ii. Removing the word “Customs”” and
adding in its place the term “CBP”’; and
m iii. Removing the word ““shall” in the
last sentence and adding in its place the
word “will”’;

m n. Paragraph (e)(1) is amended by
removing the word “Customs”, in its
heading and in its text, each place that
it appears and adding in its place the
word ‘“‘customs”, and by removing the
word “‘shall” each place that it appears
and adding in its place the word “will”’;
and

m 0. Paragraph (e)(2) is amended by
removing the word “‘shall” and adding
in its place the word “will”, and by
removing the word “Customs” and
adding in its place the word “customs”.

PART 102—RULES OF ORIGIN

m 5. The general authority citation for
part 102 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1624, 3314, 3592.

* * * * *

§102.24 [Amended]

m 6. Section 102.24 is amended by
removing paragraph (a), the paragraph
designation “(b)”, and the paragraph (b)
subject heading and wrapping into one
paragraph.

*

* * * *

PART 123—CBP RELATIONS WITH
CANADA AND MEXICO

m 7. The general authority citation for
part 123 and the specific authority
citations for § 123.4 continue to read as
follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States (HTSUS)), 1431, 1433, 1436,
1448, 1624, 2071 note.

* * * * *

Section 123.4 also issued under 19 U.S.C.
1484, 1498;
* * * * *

§123.4 [Amended]

m 8.1n §123.4:

m a. The introductory text is amended
by removing the word ““shall” and
adding in its place the word “must”,
and by removing the word ““Customs”’
and adding in its place the term “CBP”’;
m b. Paragraph (a) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’;

m c. Paragraph (b) is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500”, and
removing the word “Customs” each
place that it appears and adding in its
place the term “CBP”’;

m d. Paragraph (c) is amended by
removing the word “Customs”” and
adding in its place the term “CBP”’; and
m e. Paragraph (d) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’, and
removing the word ‘““shall” and adding
in its place the word “must”.

§123.92 [Amended]

m9.In §123.92:

m a. Paragraph (b)(2)(i) is amended by
removing the words “Customs Form
(CF)” and adding in its place the term
“CBP Form”’;

m b. Paragraph (b)(2)(ii) is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500”, and by
removing the term “CF” and adding in
its place the words “CBP Form”’;

m c. Paragraph (b)(2)(iii) is amended by
removing the term “CF” and adding in
its place the words “CBP Form™; and

m d. Paragraph (c)(2) is amended by
removing the term “Customs” and
adding in its place the word “customs”.

PART 128—EXPRESS
CONSIGNMENTS

m 10. The general authority citation for
part 128 continues to read as follows:

Authority: 19 U.S.C. 58c, 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1484, 1498, 1551, 1555,
1556, 1565, 1624.
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§128.24 [Amended]

m 11.In § 128.24:

m a. Paragraph (a) is amended by
removing the sum “$2,000” each place
that it appears and adding in its place
the sum “$2,500”;

m b. Paragraph (b) is amended by
removing the word “Customs’ and
adding in its place the term “CBP”’, and
by removing the word “shall” and
adding in its place the word “must”;

m c. Paragraph (c) is amended by
removing the word “Customs” each
place that it appears and adding in its
place the term “CBP”, and by removing
the word “‘shall” each place that it
appears and adding in its place the
word “must”’;

m d. Paragraph (d) is amended by
removing the word “Customs” and
adding in its 1Eﬂace the term “CBP”’; and
m e. Paragraph (e) introductory text is
amended by removing the word “‘shall”
and adding in its place the word “will”.

PART 141—ENTRY OF MERCHANDISE

m 12. The general authority citation for
part 141 is revised to read as follows:
Authority: 19 U.S.C. 66, 1448, 1484, 1498,

1624.
* * * * *

§141.82 [Amended]

m 13.In §141.82:

m a. Paragraphs (b) and (c) are amended
by removing the word ‘““shall” each
place that it appears and adding in its
place the word “must”’; and

m b. Paragraph (d) is amended by:

m i. Removing the sum “$2,000”” and
adding in its place the sum “$2,500”;
m ii. Removing the words “Sections VII,
VIII, XI, and XII; Chapter 94; and”’; and
m iii. Adding the symbol )" after the
word ““States”.

PART 143—SPECIAL ENTRY
PROCEDURES

m 14. The general authority citation for
part 143 is revised to read as follows:

Authority: 19 U.S.C. 66, 1321, 1414, 1481,
1484, 1498, 1624, 1641.

* * * * *

§143.21 [Amended]

m 15.In § 143.21:

W a. Paragraphs (a) and (b) are amended
by removing the sum “$2,000” and
adding in its place the sum “$2,500”;

m b. Paragraph (a) is further amended by
removing the words ““Sections VII, VIII,
X1, and XII; Chapter 94 and”’;

m c. Paragraph (c) is amended by:

m i. Removing the sum “$2,000” and
adding in its place the sum “$2,500”;

m ii. Removing the citation “§ 141.51”
and adding in its place the citation
“§141.52”’; and

m iii. Removing the words ““subheadings
from Sections VII, VIII, XI, and XII; or
in Chapter 94 and”;

m d. Paragraphs (f) and (g) are amended
by removing the sum “$2,000” and
adding in its place the sum ““$2,500";
m e. Paragraph (j) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’;

m 16. Section 143.22 is revised to read
as follows:

§143.22 Formal entry may be required.
The port director may require a formal
consumption or appraisement entry for
any merchandise if deemed necessary
for import admissibility enforcement
purposes; revenue protection; or the
efficient conduct of customs business.
Individual shipments for the same
consignee, when such shipments are
valued at $2,500 or less, may be
consolidated on one such entry.

§143.23 [Amended]

m17.In §143.23:

m a. The introductory text is amended
by removing the word ““shall’” and
adding in its place the word “must”,
and by removing the word “Customs”
each time it appears and adding in its
place the term “CBP”;

m b. Paragraphs (b) and (c) are amended
by removing the word “Customs” and
adding in its place the term “CBP”’;

m c. Paragraph (d) is amended by:

m i. Removing the sum “$2,000” and
adding in its place the sum “$2,500";

m ii. Removing the word “Customs’ and
adding in its place the term “CBP”’; and
m iii. Removing the words ““Sections VII,
VIIL, XI, and XII; Chapter 94; and”’;

m d. Paragraph (e) is amended by
removing the word “can” and adding in
its place the word “‘may”’;

m e. Paragraphs (f), (g), (h)(1), and (h)(2)
introductory text are amended by
removing the word “Customs” each
time it appears and adding in its place
the term “CBP”’; and

m f. Paragraph (i) is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500”.

§143.26 [Amended]

m 18.In §143.26:

m a. Paragraph (a) is amended by
removing, in its heading and in its text,
the sum “$2,000” each place that it
appears and adding in its place the sum
““$2,500”, and by removing the word
“Customs” and adding in its place the
word ‘“‘customs’’; and

m b. Paragraph (b) is amended by
removing the space between
“appropriatel” and “y” to read
“appropriately”, and by removing the
word ‘“‘Customs” and adding in its place
the word “customs”.

PART 145—MAIL IMPORTATIONS

m 19. The general authority citation for
part 145 and the specific authority
citations for §§ 145.4, 145.12, 145.31,
145.35, 145.41 continue to read as
follows:

Authority: 19 U.S.C. 66, 1202 (General
Notice 3(i), Harmonized Tariff Schedule of
the United States), 1624.

* * * * *

Section 145.4 also issued under 18 U.S.C.
545, 19 U.S.C. 1618;

* * * * *

Section 145.12 also issued under 19 U.S.C.
1315, 1484, 1498;

* * * * *

Section 145.31 also issued under 19 U.S.C.
1321;

Section 145.35 through 145.38, 145.41, also
issued under 19 U.S.C. 1498;

* * * * *

§145.4 [Amended]

m 20.1n § 145.4:

W a. Paragraph (a) is amended by
removing the word ““Customs” the first
time it appears and adding in its place
the term “CBP”, and by removing the
word “Customs” the second time it
appears and adding in its place the
word “customs’’; and

m b. Paragraph (c) is amended by:

m i. Removing the sum “$2,000”” and
adding in its place the sum “$2,500”;

m ii. Removing the word “Customs” and
adding in its place the term “CBP”’; and
m iii. Removing the word “‘shall” and
adding in its place the word “must”.

§145.12 [Amended]

m21.In §145.12:

W a. Paragraph (a)(2) is amended by
removing the word “shall”” and adding
in its place the word “will”, and by
removing the sum “$2,000” and adding
in its place the sum “$2,500;

m b. Paragraph (a)(3) is amended by:

m i. Removing the sum “$2,000” each
place that it appears and adding in its
place the sum “$2,500"’;

m ii. Removing the word “Customs” the
first time that it appears and adding in
its place the term “CBP”’;

m iii. Removing the word ““Customs’’ the
second time that it appears and adding
in its place the word “customs”’; and

m iv. Removing the words ‘“‘shall not”
and adding in its place the word
“cannot’’;

m c. Paragraph (a)(4) is amended by:

m i. Removing the word “shall” in the
first and second sentence and adding in
its place the word “will”’;

m ii. Removing the word ““shall” in the
last sentence and adding in its place the
word “must”; and

m iii. Removing the word “Customs”
and adding in its place the term “CBP”,
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and adding the word, “customs” before
the word, “‘station”;

m d. Paragraph (b)(1) is amended by:

m i. Removing the word “Customs” each
place that it appears and adding in its
place the term “CBP”;

m ii. Removing the word “shall” each
place that it appears and adding in its
place the word “will”;

m iii. Removing the sum “$2,000” and
adding in its place the sum “$2,500”;
and

m iv. Removing the word ““shall” and
adding in its place the word “will”’;

m e. Paragraph (b)(2) is amended by
removing the word “shall” and adding
in its place the word “will”, and by
removing the word “Customs”” and
adding in its place the term “CBP”’;

m f. Paragraph (c) is amended by:

m i. Removing, in its heading and in its
text, the sum “$2,000” and adding in its
place the sum $2,500”;

m ii. Removing the word “Customs”
each place that it appears in the first
sentence and adding in its place the
term “CBP”’;

m iii. Removing the words “Customs
treatment” in the third sentence and
adding in its place the words “customs
treatment”’;

m iv. Removing the words “Customs
office” and adding in its place the
words “CBP office”; and

m v. Removing the word ““shall”” each
place that it appears and adding in its
place the term “will”;

m g. Paragraph (e)(1) is amended by
removing the word “Customs” in each
place that it appears and adding in its
place the term “CBP”, and by removing
the word “‘shall” and adding in its place
the word “will”’; and

m h. Paragraph (e)(2) is amended by:

m i. Removing the words “Customs
Form” each place that it appears, in its
heading and its text, and adding in its
place the words “CBP Form”;

m ii. Removing the words “Customs
officer” and adding in its place the
words “CBP officer”;

m iii. Removing the words ““Customs
purposes” and adding in its place the
words “customs purposes’’;

m iv. Removing the word “‘shall” in the
first sentence and adding in its place the
word “must”; and

m v. Removing the word ““shall”” in the
second sentence and adding in its place
the word “will”.

§145.31 [Amended]

m 22. Section 145.31 is amended by
removing the word ““shall” and adding
in its place the word “will”.

§145.35 [Amended]

m 23. Section 145.35 is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500”.

§145.41 [Amended]

W 24. Section 145.41 is amended by
removing the sum “$2,000” and adding
in its place the sum “$2,500”.

PART 148—PERSONAL
DECLARATIONS AND EXEMPTIONS

m 25. The general authority citation for
part 148 is revised and the specific
authority citations for § 148.51 and
148.64 continue to read as follows:

Authority: 19 U.S.C. 66, 1496, 1498, 1624.
The provisions of this part, except for subpart
C, are also issued under 19 U.S.C. 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States).

* * * * *

Sections 148.43, 148.51, 148.63, 148.64,

148.74 also issued under 19 U.S.C. 1321;

* * * * *

§148.23 [Amended]

m 26.In §148.23:

m a. Paragraph (c)(1) is amended by
removing, in its heading and in its text,
the sum “$2,000” and adding in its
place the sum “$2,500”;

m b. Paragraph (c)(1) is further amended
by removing, in the text, the words
“Sections VII, VIII, XI, and XII; Chapter
94; and”’;

m c. Paragraph (c)(2) is amended by
removing, in its heading and in its text,
the sum “$2,000” and adding in its
place the sum “$2,500"’; and

m d. Paragraph (c)(2) is further amended

by removing the words “Sections VII,
VIIL, XI, and XII; Chapter 94; and”.

§148.54 [Amended]

m 27.In §148.54

m a. Paragraph (b) is amended by
removing the word ““shall” and adding
in its place the word “must”, and by
removing the sum “$250”’ and adding in
its place the sum*$2,500”; and

m b. Paragraph (c) is amended by
removing the word “‘shall” each place
that it appears and adding in its place
the word “will”.

David V. Aguilar,

Deputy Commissioner, U.S. Customs and
Border Protection.

Approved: November 28, 2012.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2012—-29193 Filed 12—-5-12; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 40, 46, and 602
[TD 9602]
RIN 1545-BK59

Fees on Health Insurance Policies and
Self-Insured Plans for the Patient-
Centered Outcomes Research Trust
Fund

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations that implement and provide
guidance on the fees imposed by the
Patient Protection and Affordable Care
Act on issuers of certain health
insurance policies and plan sponsors of
certain self-insured health plans to fund
the Patient-Centered Outcomes Research
Trust Fund. These final regulations
affect the issuers and plan sponsors that
are directed to pay those fees.
DATES: Effective Date: These regulations
are effective December 6, 2012.
Applicability Dates: These regulations
apply to policy and plan years ending
on or after October 1, 2012, and before
October 1, 2019.
FOR FURTHER INFORMATION CONTACT: R.
Lisa Mojiri-Azad at (202) 622—-6080
(regarding self-insured health
arrangements) or Rebecca L. Baxter at
(202) 622—-3970 (regarding health
insurance policies).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
2238. The collections of information in
these final regulations are in § 46.4375—
1(c)(2)(iv) (use of the snapshot method
to calculate the fee under section 4375);
§46.4375-1(c)(2)(v) (use of the National
Association of Insurance Commissioners
(NAIC) Supplemental Health Care
Exhibit to calculate the fee under
section 4375); §46.4375-1(c)(2)(vi) (use
of certain state forms to calculate the fee
under section 4375); §46.4376—
1(b)(2)(G) (identification or designation
of a plan sponsor under the governing
plan document for certain applicable
self-insured health plans); § 46.4376—
1(c)(2)(iv) (use of snapshot method to
calculate the fee under section 4376);
and §46.4376—1(c)(2)(v) (use of the
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Form 5500, “Annual Return/Report of
Employee Benefit Plan,” or Form 5500—
SF, “Short Form Annual Return/Report
of Employee Benefit Plan” to calculate
the fee under section 4376).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains final
amendments to 26 CFR part 40 (Excise
Tax Procedural Regulations) and 26 CFR
part 46 (relating to excise taxes imposed
on policies issued by foreign insurers
and obligations not in registered form)
to implement the requirements under
sections 4375 through 4377 of the
Internal Revenue Code (Code). The
Treasury Department and the IRS issued
proposed regulations under sections
4375 through 4377 on April 17, 2012 (77
FR 22,691). Sections 4375 and 4376 of
the Code impose fees on issuers of
specified health insurance policies and
plan sponsors of applicable self-insured
health plans, and section 4377 contains
special rules that apply to these issuers
and plan sponsors with respect to these
fees. Sections 4375, 4376, and 4377
were added to the Code by section 6301
of the Patient Protection and Affordable
Care Act (Affordable Care Act), Public
Law 111-148 (124 Stat. 119 (2010)).

The Affordable Care Act provides for
the establishment of the private,
nonprofit corporation, the Patient-
Centered Outcomes Research Institute
(the “Institute”). Through research, the
Institute will assist patients, clinicians,
purchasers, and policy-makers in
making informed health decisions by
advancing the quality and relevance of
evidence-based medicine through the
synthesis and dissemination of
comparative clinical effectiveness
research findings. The statute
specifically prohibits the Secretary of
Health and Human Services (HHS) from
using the evidence or findings of the
research conducted in determining
coverage, reimbursement, or incentive
programs unless it is through an
iterative and transparent process which
includes public comment and considers
the effect on subpopulations. Nothing
under this provision allows the
Secretary of HHS to deny coverage of

items or services solely on the basis of
comparative clinical effectiveness
research. The statute provides that the
Institute will not develop a dollars-per-
quality-life-year estimate as a threshold
to establish effective or recommended
care.

Section 6301 of the Affordable Care
Act amended the Code by adding new
section 9511 to establish the Patient-
Centered Outcomes Research Trust
Fund (the “Trust Fund”’), which is the
funding source for the Institute. Section
6301 of the Affordable Care Act also
added new Code sections 4375, 4376,
and 4377 to provide a funding source
for the Trust Fund that is to be financed,
in part, by fees to be paid by issuers of
specified health insurance policies and
sponsors of applicable self-insured
health plans.

Statutory Provisions

Section 4375 imposes a fee on an
issuer of a specified health insurance
policy for each policy year ending on or
after October 1, 2012, and before
October 1, 2019. Under section 4375(a),
the fee is two dollars (one dollar in the
case of policy years ending before
October 1, 2013) multiplied by the
average number of lives covered under
the policy. Under section 4375(d), for
policy years ending on or after October
1, 2014, the fee is increased based on
increases in the projected per capita
amount of National Health
Expenditures. Section 4375(b) provides
that the fee imposed by section 4375(a)
shall be paid by the issuer of the policy.

Section 4375(c) defines a specified
health insurance policy as any accident
or health insurance policy (including a
policy under a group health plan) issued
with respect to individuals residing in
the United States. Section 4375(c)(2)
excludes from a specified health
insurance policy any insurance if
substantially all of its coverage is of
excepted benefits described in section
9832(c). Section 4375(c)(3) provides that
a specified health insurance policy
includes any prepaid health coverage
arrangement described in section
4375(c)(3)(B). An arrangement is
described in section 4375(c)(3)(B) if,
under the arrangement, fixed payments
or premiums are received as
consideration for a person’s agreement
to provide or arrange for the provision
of accident or health coverage to
residents of the United States, regardless
of how the coverage is provided or
arranged to be provided.

Section 4376 imposes a fee on a plan
sponsor of an applicable self-insured
health plan for each plan year ending on
or after October 1, 2012, and before

October 1, 2019.1 Under section 4376(a),
the fee is two dollars (one dollar for
plan years ending before October 1,
2013) multiplied by the average number
of lives covered under the plan. Under
section 4376(d), for plan years ending
on or after October 1, 2014, the fee is
increased based on increases in the
projected per capita amount of National
Health Expenditures. Section 4376(b)(1)
provides that the fee imposed by section
4376(a) shall be paid by the plan
Sponsor.

Section 4376(b)(2) defines a plan
sponsor as the employer in the case of
a plan established or maintained by a
single employer, or the employee
organization in the case of a plan
established or maintained by an
employee organization. Section
4376(b)(2) also provides that, in the case
of (1) a plan established or maintained
by two or more employers or jointly by
one or more employers and one or more
employee organizations, (2) a multiple
employer welfare arrangement, or (3) a
voluntary employees’ beneficiary
association described in section
501(c)(9), the plan sponsor is the
association, committee, joint board of
trustees, or other similar group of
representatives of the parties who
establish or maintain the plan. Section
4376(b)(2) further provides that in the
case of a plan established or maintained
by a rural electric cooperative (as
defined in section 3(40)(B)(iv) of the
Employee Retirement Income Security
Act of 1974 (ERISA)) or rural telephone
cooperative association (as defined in
section 3(40)(B)(v) of ERISA), the plan
sponsor is the cooperative or association
that established or maintained the plan.

Section 4376(c) defines an applicable
self-insured health plan as any plan for
providing accident or health coverage if
any portion of the coverage is provided
other than through an insurance policy,
and the plan is established or
maintained (1) By one or more
employers for the benefit of their
employees or former employees, (2) by
one or more employee organizations for
the benefit of their members or former
members, (3) jointly by one or more
employers and one or more employee
organizations for the benefit of
employees or former employees, (4) by
a voluntary employees’ beneficiary

1 The Department of Labor has advised that,
because the fee is imposed on the plan sponsor
under section 4376 (instead of the plan), paying the
PCORI fee generally does not constitute a
permissible expense of the plan for purposes of
Title I of the Employee Retirement Income Security
Act (ERISA), although special circumstances may
exist in limited situations. The Department of Labor
will provide guidance in the near future on PCORI
fee payments under Title I of ERISA on its Web site,
www.dol.gov/ebsa.
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association described in section
501(c)(9), (5) by any organization
described in section 501(c)(6), or (6) if
not previously described, by a multiple
employer welfare arrangement (as
defined in section 3(40) of ERISA), a
rural electric cooperative (as defined in
section 3(40)(B)(iv) of ERISA), or a rural
telephone cooperative association (as
defined in section 3(40)(B)(v) of ERISA).

Section 4377 includes definitions and
special rules that apply for purposes of
sections 4375 and 4376. Section
4377(a)(1) defines accident and health
coverage as any coverage that, if
provided by an insurance policy, would
cause the policy to be a specified health
insurance policy (as defined in section
4375(c)).

Section 4377(b)(1)(B) provides that
“[n]otwithstanding any other law or rule
of law, governmental entities shall not
be exempt from” the fees imposed by
sections 4375 and 4376 unless the
policy or plan is an exempt
governmental program. Section
4377(b)(3) defines an exempt
governmental program as (1) any
insurance program established under
title XVIII of the Social Security Act (42
U.S.C. 1395 et. seq.) (Medicare), (2) the
medical assistance program established
by title XIX (42 U.S.C. 1396 et. seq.)
(Medicaid) or title XXI of the Social
Security Act (42 U.S.C. 1397aa et. seq.)
(Children’s Health Insurance Program),
(3) any program established by Federal
law for providing medical care (other
than through insurance policies) to
individuals (or the spouses and
dependents thereof) by reason of such
individuals being members of the
Armed Forces of the United States or
veterans, and (4) any program
established by Federal law for providing
medical care (other than through
insurance policies) to members of
Indian tribes (as defined in section 4(d)
of the Indian Health Care Improvement
Act, 25 U.S.C. 1603). Under these
special rules, a governmental entity
(including a federally recognized Indian
tribal government) that is the plan
sponsor of an applicable self-insured
health plan that does not meet the
definition of an exempt governmental
program must pay the fee imposed by
section 4376.

Section 4377(c) provides that the fees
imposed by sections 4375 and 4376 are
treated as taxes for purposes of subtitle
F of the Code (sections 6001 through
7874 that set forth the rules of federal
tax procedure and administration).

Notice 2011-35 and Proposed
Regulations

On June 8, 2011, the IRS released
Notice 2011-35 (2011-25 IRB 879),

which requested comments on how the
fees imposed under sections 4375 and
4376 (referred to collectively as the
PCORI fee) should be calculated and
paid, including possible rules and safe
harbors. The Treasury Department and
the IRS received numerous comments in
response to Notice 2011-35 and
considered all comments in issuing
proposed regulations under sections
4375, 4376, and 4377 (77 FR 22,691).
The Treasury Department and the IRS
received 26 written comments on the
proposed regulations. After
consideration of the comments, these
final regulations adopt the provisions of
the proposed regulations with certain
modifications, the most significant of
which are highlighted in the Summary
of Comments and Explanation of
Revisions. See §601.601(d)(2).

Summary of Comments and
Explanation of Revisions

I. Health Insurance Policies Subject to
the PCORI Fee

Section 4375(a) imposes a fee on an
issuer of a specified health insurance
policy for each policy year ending on or
after October 1, 2012, and before
October 1, 2019. Section 46.4375-1(b)(1)
of these regulations defines a specified
health insurance policy as any accident
and health insurance policy (including
a policy under a group health plan)
issued with respect to individuals
residing in the United States. Section
46.4375-1(b)(1)(ii) provides exceptions
to the term specified health insurance
policy. Section 4375(c)(2) and
§46.4375-1(b)(1)(ii)(A) provide an
exclusion for any insurance if
substantially all of its coverage is of
excepted benefits described in section
9832(c). While §46.4376-1(b)(ii)(B)
excludes from the definition of
applicable self-insured health plan an
employee assistance program (EAP),
disease management program, or
wellness program, if the program does
not provide significant benefits in the
nature of medical care or treatment, no
similar exclusion was included in the
proposed regulations for a specified
health insurance policy.

One commentator explained that
California and Nevada regulate EAPs
that provide for four or more
counseling, treatment, or therapy visits
as insurance thereby requiring the
issuance of an insurance policy. The
commentator argued that in any other
state, identical EAPs would be excluded
from the definition of applicable self-
insured plan and not subject to the
PCORI fee. In recognition of the unique
California and Nevada requirements that
certain employee assistance plans be

treated as insurance, the commentator
asked that an exception be added to the
definition of specified health insurance
policy to exclude those EAPs. In
response to this comment, these final
regulations provide that the definition
of a specified health insurance policy
does not include any insurance policy
to the extent that the policy provides for
an EAP, disease management program,
or wellness program, if the program
does not provide significant benefits in
the nature of medical care or treatment.
No inference is intended whether the
specific health benefits cited by the
commentator constitute insignificant
benefits.

II. Retiree Coverage and Retiree-Only
Plans

As noted in the preamble to the
proposed regulations, sections 4375 and
4376 may apply to a retiree-only plan
because, although group health plans
that have fewer than two participants
who are current employees (such as
retiree-only plans) are excluded from
the requirements of chapter 100 (setting
forth requirements applicable to group
health plans such as portability,
nondiscrimination, and market reform
requirements), this exclusion does not
apply to sections 4375 and 4376 because
these sections are in chapter 34. In
addition, section 4376(c)(2)(A) states
explicitly that an applicable self-insured
health plan includes a plan established
or maintained by one or more employers
for the benefit of their employees or
former employees. Some commentators
requested that the final regulations
exempt from the PCORI fee retiree
coverage on public policy grounds, but
generally agreed that a retiree-only
insured plan or retiree coverage under
an applicable self-insured health plan
may be subject to the PCORI fee.
Consistent with the statutory language,
the final regulations apply the PCORI
fee to specified health insurance
policies or applicable self-insured
health plans that provide accident and
health coverage to retirees, including
retiree-only policies and plans.

III. COBRA Coverage

Commentators requested clarification
of whether sections 4375 and 4376
apply to continuation coverage required
under the Consolidated Omnibus
Budget Reconciliation Act of 1985
(COBRA) or similar continuation
coverage under other federal law or
under state law (referred to collectively
as “‘continuation coverage’’) and asked
that the final regulations explicitly
exclude continuation coverage from
application of those sections. If the
coverage provided under the
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continuation coverage arrangement is
accident and health coverage, there is
no basis to exclude the arrangement
from the PCORI fee. The requirements of
sections 4375 and 4376 apply to
specified health insurance policies that
provide accident and health coverage
and plans that are applicable self-
insured health plans, regardless of
whether provided through the
individual market, to an active
employee as part of a group health plan,
or as continuation coverage to an active
employee, former employee, or
otherwise qualifying beneficiary. In
response to comments, these final
regulations state explicitly that
continuation coverage must be taken
into account in determining the PCORI
fee, unless the arrangement is otherwise
excluded.

IV. Lives Taken Into Account in
Calculating the Fee

The fee imposed on an issuer of a
specified health insurance policy under
section 4375 is based on the average
number of lives covered under the
policy during the policy year. The fee
imposed on a plan sponsor of an
applicable self-insured health plan
under section 4376 is based on the
average number of lives covered under
the plan during the plan year.

Commentators acknowledged that
separate fees are imposed by sections
4375 and 4376, but argued that this only
reflects congressional intent for the
PCORI fee to extend to both insured and
self-insured arrangements. Several
commentators requested that the final
regulations provide that the PCORI fee
does not apply multiple times if
accident and health coverage is
provided to one individual through
more than one policy or self-insured
arrangement (for example, where an
individual is covered by a fully-insured
major medical insurance policy and a
self-insured prescription arrangement).
Commentators also requested that the
final regulations clarify that the issuer
or plan sponsor is required to pay only
once with respect to each covered life
under the specified health insurance
policy or applicable self-insured health
plan.

The final regulations do not adopt the
requested change that the fee apply only
once with respect to each covered life
because it would be contrary to the
explicit statutory language applying the
fee to each specified health insurance
policy or applicable self-insured health
plan. For example, for an employee
covered by both a group insurance
policy and a health reimbursement
arrangement (HRA), the group insurance
policy falls within the definition of a

specified health insurance policy to
which section 4375 applies a fee, and
the HRA falls within the definition of an
applicable self-insured health plan, to
which section 4376 applies a fee to the
plan sponsor. Because there are no
allocation rules or other method of
applying the fee on an aggregated basis
in the statute or legislative history, there
is no evidence that the statutory
provisions were intended to be applied
in a manner that aggregated these
separate arrangements for a single
covered individual and allocated the fee
between them. However, in response to
comments, the final regulations permit
an applicable self-insured health plan
that provides accident and health
coverage through fully-insured options
and self-insured options to determine
the fee imposed by section 4376 by
disregarding the lives that are covered
solely under the fully-insured options.
(See also discussion under section V of
this preamble relating to the special rule
for plan sponsors that establish or
maintain multiple self-insured
arrangements with the same plan year
and section VI of this preamble relating
to special rules for health
reimbursement arrangements and
flexible spending arrangements). Except
as otherwise provided, the final
regulations do not permit an issuer or
plan sponsor to disregard a covered life
merely because that individual is also
covered under another specified health
insurance policy or applicable self-
insurance plan.

V. Lives Covered Under Multiple
Policies or Plans

Section 46.4376—1(b)(1)(iii) of the
proposed regulations provided that for
purposes of section 4376, two or more
arrangements established or maintained
by the same plan sponsor that provide
for accident and health coverage other
than through an insurance policy and
that have the same plan year may be
treated as a single applicable self-
insured health plan for purposes of
calculating the fee imposed by section
4376.

A few commentators described self-
insured arrangements that are
coordinated with an underlying health
plan, including a plan of an unrelated
entity. Commentators pointed to
collectively bargained arrangements
under which the union sponsors a
prescription-only or premium-only plan
that is tied to an insured health plan of
the employers that have entered into a
collective bargaining agreement between
the employee representatives and one or
more employers. These commentators
requested that the final regulations
include special rules that exempt from

the PCORI fee certain applicable self-
insured health plans that are established
or maintained by a union because the
lives covered under the union plan are
taken into account for the fee imposed
on the employer, if the employer’s plan
is also an applicable self-insured health
plan, or the issuer, if the employer’s
plan is an insured plan. One
commentator requested that the final
regulations permit collectively
bargained plans to be aggregated with
the employer’s plan, without regard to
whether they have the same sponsor or
plan year, for purposes of determining
the fee with respect to the same lives
covered.

One commentator pointed out that the
Medical Loss Ratio (MLR) Interim Final
Rule issued by HHS allows affiliated
issuers to report their premiums and
expenditures on an aggregate basis if
one issuer provides in-network coverage
and the second provides out-of network
coverage for one group health plan. The
commentator requested the same
approach provided in § 46.4376—
1(b)(1)(iii) (permitting two or more
applicable self-insured health plans
with the same plan sponsor and same
plan year to be treated as a single
applicable self-insured health plan) be
provided for group health plans that
provide separate benefits to a
participant or beneficiary during the
same plan year under two or more
insurance policies or through a self-
insured plan and an insured plan.
Specifically, the commentator suggested
that if insurance policies covering the
same individual qualify for aggregation
under the MLR rebate reporting rules,
the IRS should allow issuers to
aggregate their policies for purposes of
the PCORI fee.

Sections 4375 and 4376 specifically
apply the PCORI fee to, respectively, an
issuer of a specified health insurance
policy and to the sponsor of an
applicable self-insured health plan
(subject to certain exceptions). The
commentators have shown no statutory
basis for combining arrangements
involving different issuers or different
plan sponsors. The statute specifically
contemplated that different
arrangements having different plan
sponsors would be subject to separate
fees imposed by section 4376. See
section 4376(b)(2) (naming the different
types of plan sponsors for different
types of applicable self-insured health
plans). Commentators, however, point
to the proposed rule, adopted in these
final regulations, permitting a plan
sponsor to treat two different applicable
self-insured health plans with the same
plan year and plan sponsor as one plan
as the basis for adopting the suggested
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change. There is no significant
difference between that arrangement
and a single plan, or “‘umbrella” plan
containing both self-insured
arrangements. In contrast, if the two
arrangements are sponsored by two
different plan sponsors, there is no
single plan equivalent. Accordingly, this
suggestion is not adopted in the final
regulations.

VI. Health Reimbursement
Arrangements (HRAs) and Flexible
Spending Arrangements (FSAs)

Section 46.4376—1(b)(1)(ii) of the
proposed regulations defined an
applicable self-insured health plan to
include HRAs (as described in Notice
2002-45 (2002-2 CB 93)) and health
flexible spending arrangements (as
described in section 106(c)(2)) (FSAs)
that do not satisfy the requirements to
be treated as an excepted benefit (within
the meaning of section 9832(c) and
§54.9831-1(c)(3)(v)). The proposed
regulations also provided additional
rules that permitted the plan sponsor to
assume one covered life for each
employee with an HRA and for each
employee with an FSA that is not an
excepted benefit. The final regulations
retain these rules. See §601.601(d)(2).

Commentators requested that the
definition of applicable self-insured
health plan be revised to exclude all
HRAS, or alternatively that the final
regulations exclude from the definition
HRAs that are “integrated” with
coverage under a self-insured or fully-
insured arrangement. One commentator
requested that the final regulations
exempt from the definition of applicable
self-insured health plan premium-only
HRAs for Medicare-eligible retirees. As
discussed in the preamble to the
proposed regulations, an HRA is not
subject to a separate fee under section
4376 if the plan sponsor also maintains
a separate applicable self-insured health
plan with a calendar year (referred to as
the other plan). In such circumstances,
the plan sponsor is permitted to treat
the HRA and other plan as a single
applicable self-insured health plan for
purposes of section 4376 and therefore
determine and pay the PCORI fee once
with respect to each life covered under
the HRA and other plan. Because the
statutory structure provides that the fee
imposed by section 4375 is separate
from the fee imposed by section 4376,
these regulations do not permit a plan
sponsor to treat the HRA and a fully-
insured plan as a single plan or
arrangement for purposes of the PCORI
fee, and these final regulations include
additional examples to clarify the
application of the PCORI fee to an HRA,
including an HRA and other plan.

For the same reasons, the final
regulations do not adopt the request to
provide that the PCORI fee does not
apply to an employee’s FSA that does
not meet the requirements for being an
excepted benefit if the employee is
covered by a major medical plan.

VII. Determination of Whether an
Individual Is Residing in the United
States

The term specified health insurance
policy includes only an accident and
health insurance policy that is issued
with respect to an individual residing in
the United States. The final regulations
adopt the rule in the proposed
regulations that provides that if the
address on file with the issuer or plan
sponsor for the primary insured is
outside of the United States, the issuer
or plan sponsor may treat the primary
insured and the primary insured’s
spouse, dependents, or other
beneficiaries covered under the policy
as having the same place of abode and
not residing in the United States. For
this purpose, the term primary insured
refers to the individual covered by the
policy whose eligibility for coverage
was not due to his or her status as a
spouse, dependent, or other beneficiary
of another insured individual. Also as
provided in the proposed regulations,
these final regulations clarify that for
purposes of the PCORI fee, “an
individual residing in the United
States” means an individual who has a
place of abode in the United States.

Two commentators suggested that an
issuer or plan sponsor should be
permitted to find that a primary insured
who is on a temporary U.S. visa does
not have a place of abode in the United
States. The commentators argued that
because many (if not most) health
insurance issuers offering expatriate
plans request, for compliance purposes,
an overview of citizenship and visa
status from an employee covered under
an employer-sponsored international
plan, visa information and citizenship
information should be available to them
and can be relied upon in determining
whether the employee’s place of abode
is the United States or elsewhere.

The final regulations do not adopt this
requested change. To exclude covered
individuals who are residing in the
United States would be contrary to
Congressional intent that the PCORI fee
applies to policies and plans that cover
individuals residing in the United
States. An individual on a temporary
U.S. visa who has a place of abode in
the United States is residing in the
United States. For purposes of sections
4375, 4376, and 4377, the determination
of place of abode is based on the most

recent address on file with the issuer or
plan sponsor.

VIII. Self-Insured Expatriate Plans

As in the proposed regulations, these
final regulations provide that the term
specified health insurance policy does
not include any group policy issued to
an employer if the facts and
circumstances show that the group
policy was designed and issued
specifically to cover primarily
employees who are working and
residing outside of the United States.
One commentator requested
clarification that similar self-insured
plans are also excepted for purposes of
the fee under section 4376. The final
regulations clarify that the term
applicable self-insured health plan does
not include a self-insured plan if the
facts and circumstances show that the
self-insured plan was designed
specifically to cover primarily
employees who are working and
residing outside of the United States.

IX. Additional Rules for Determining the
Applicable Fee

Under the proposed regulations,
issuers and plan sponsors were
permitted to use alternative methods for
determining the average number of lives
for the year. Issuers could choose any of
four alternative methods to determine
the average number of lives covered
under policies that it issues for purposes
of the fee imposed by section 4375: (1)
The actual count method, (2) the
snapshot method, (3) the member
months method, or (4) the state form
method. While the actual count and
snapshot methods count lives covered
on the policy-by-policy basis for each
policy having a policy year that ends in
the reporting period (which is based on
the calendar year), the member months
or state form methods count all lives
covered during the calendar year for all
policies in effect during the calendar
year irrespective of when actual policy
years end. Plan sponsors could use one
of three alternative methods to
determine the average number of lives
covered under a plan for purposes of the
fee imposed by section 4376: (1) The
actual count method, (2) the snapshot
method, or (3) the Form 5500 method.

One of the permitted methods—the
“snapshot method”—would have
required issuers and plan sponsors to
determine the average lives by adding
the number of lives covered on one date
(or an equal number of dates) in each
quarter during the plan year or policy
year and dividing that sum by the
number of dates on which the count was
made. Commentators suggested that
issuers and plan sponsors using the
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snapshot method should not be required
to use the same date for each quarter,
but should be permitted to use different
dates to determine the number of lives
covered during a quarter to address
holidays, weekend days, or other similar
issues. The Treasury Department and
the IRS recognize the need for flexibility
but also the need to avoid permitting
issuers and plan sponsors to pick the
most advantageous dates (that is, the
dates on which the number of lives
covered is the lowest so that under the
facts and circumstances the snapshot
method does not fairly approximate the
average number of lives covered for the
applicable year). In response to these
comments, the final regulations require
an issuer or a plan sponsor that uses the
snapshot method to determine the
counts used based on a date during the
first, second, or third month of each
quarter (or more dates in each quarter if
an equal number of dates is used for
each quarter). Each date used for the
second, third, and fourth quarters must
be within three days of the date in that
quarter that corresponds to the date
used for the first quarter, and all dates
used must fall within the same policy
year or plan year. If an issuer or plan
sponsor uses multiple dates for the first
quarter, the issuer or plan sponsor must
use dates in the second, third, and
fourth quarters that correspond to each
of the dates used for the first quarter or
are within three days of such
corresponding dates, and all dates used
must fall within the same policy year or
plan year. The 30th and 31st day of a
month are treated as the last day of the
month for purposes of determining the
corresponding date for any month that
has fewer than 31 days (for example, if
either March 30 or 31 are used as
snapshot dates for a calendar year plan,
June 30 is the corresponding date for the
second quarter). Thus, for example,
under the final regulations, if a plan
sponsor uses the snapshot method to
determine the average number of lives
covered under an applicable self-
insured health plan with a calendar year
plan year and uses Monday, January 7,
2013, as the counting date for the first
quarter, the plan sponsor may use any
date beginning with Thursday, April 4,
2013, and ending with Wednesday,
April 10, 2013, as the counting date for
the second quarter (because all of those
days are within three days of April 7,
2013, the date that corresponds to the
January 7, 2013 counting date for the
first quarter).

One commentator stated that the
actual count and snapshot methods may
pose significant operational challenges
for many issuers. Because these

methods require a determination of the
number of lives covered by reference to
the policy year for each health
insurance policy that is subject to the
fee, the commentator anticipates that
issuers with a significant number of
insurance policies that have policy
years that begin at different dates during
a calendar year will have difficulty
implementing this approach. The
commentator suggested that, regardless
of the actual policy year, issuers who
choose to use the actual count method
should be permitted to measure lives
covered on all days of a calendar year
and then divide the result by 365. The
commentator also suggested that,
regardless of the actual policy year,
issuers who choose to use the snapshot
method should be permitted to measure
lives covered using calendar year
quarters and then average the results.

The final regulations do not adopt this
requested change. The fee imposed by
section 4375 applies to policies based
on their policy year. For administrative
ease and to facilitate the use of available
information that is compiled by issuers,
these regulations provide the member
months method and the state form
method as alternatives for all policies in
effect during a calendar year. Under
each of these alternatives, the data
permitted to be used is already reported
by the issuer based on the calendar year.
Issuers may use calendar year
information in lieu of policy year
information only if they use the member
months method or the state form
method.

The member months data and the data
reported on state forms are based on the
calendar year. To adjust for the fee being
applicable to policy years ending after
September 30, 2012, but before January
1, 2013, and after December 31, 2018,
but before October 1, 2019, these final
regulations adopt the pro rata approach
set out in the proposed regulations for
calculating the average number of lives
covered using the member months
method or the state form method for
2012 and 2019. For example, the
member months number for 2012 is
divided by 12 and the resulting number
is multiplied by one-quarter to arrive at
the average number of lives covered for
October through December 2012. The
proposed regulations further treated the
amount calculated under this pro rata
approach as the average number of lives
covered for policies with policy years
that end on or after October 1, 2012, and
before January 1, 2013. Similar rules are
provided for 2019.

Commentators suggested that the
special pro rata approach for calculating
the average number of lives covered
using the member months method or the

state form method for 2012 and 2019
should be applied to all years the fee is
in effect, to appropriately reflect the
change in the fee during each of such
intervening years. One commentator
argued that this revision is needed to
prevent issuers that use these methods
from being unfairly penalized by paying
the rate determined as of December 31
of each year, resulting in an
unanticipated higher liability for an
issuer using those methods.

The final regulations do not adopt this
requested change. The special pro rata
approach for calculating the average
number of lives covered was the least
administratively burdensome way for
the first and last policy years to which
the fee applies to incorporate data from
the NAIC annual report and similar state
reporting requirements with the
applicability dates for the PCORI fee
related to policy years ending in 2012
and 2019. Other years are not affected
by the applicability date issues. In
addition, issuers are not required to use
the member months or state form
method and can use another permissible
method.

X. Plan Years Subject to the PCORI Fee

The fee imposed by section 4376
applies to plan years ending on or after
October 1, 2012, and before October 1,
2019. Under the proposed regulations,
an applicable self-insured health plan
was required to determine the fee using
the applicable dollar amount that
applies for the plan year and the average
number of lives covered during the plan
year. Unlike the section 4375 fee, which
is based on policy years, the application
and amount of the section 4376 fee is
based on the applicable dollar amount
under section 4376 that is in effect on
the last day of the plan year. One
commentator requested additional
examples illustrating the plan years
covered by the fee, including the first
plan year to which the PCORI fee
applies. In response, § 46.4376—1(a) of
the final regulations includes examples
illustrating the plan years (calendar and
fiscal years) subject to the PCORI fee
and the applicable dollar amount that
must be used to determine the section
4376 fee for that plan year.

XI. Reporting and Payment Deadline

Consistent with the proposed
regulations, these final regulations
require an issuer of a specified health
insurance policy and plan sponsor of an
applicable self-insured health plan to
report and pay the PCORI fee for a
policy year or plan year no later than
July 31 of the year following the last day
of the policy or plan year.
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One commentator asked that the final
regulations provide that the reporting
and payment due date for a plan
sponsor that uses the Form 5500 method
to determine the PCORI fee be the due
date (including extensions) for the
plan’s Form 5500. The extended due
date for a Form 5500 for a plan with a
calendar year plan year is generally
October 15 of the following year. As
discussed earlier in this preamble, the
Institute is funded in part from the
PCORI fee. Under current rules, the
PCORI fee ceases to apply after the end
of the last policy and plan year ending
before October 1, 2019, (with a due date
of July 31, 2020) and funding for the
Institute terminates on September 30,
2019. This lag between the last year of
the PCORI fee (policy and plan years
ending before October 1, 2019) and the
proposed due date for the fee for the last
year (July 31, 2020) means that the
PCORI fee collected for the last year will
not be available to the Institute. A delay
for policy or plan years ending in years
before 2019, as requested, would permit
the PCORI fee for the policy or plan year
ending during 2018 to be paid after
September 30, 2019, and result in the
Institute losing an additional year of
funding. Accordingly, the Treasury
Department and IRS have determined
that delaying the proposed due date
would result in additional
complications and burdens for the
Institute. Thus, these final regulations
retain the proposed rule set forth in
§40.6071(a)-1(c) that all plan sponsors
and issuers report and pay the PCORI
fee no later than July 31 of the calendar
year following the last day of the policy
or plan year.

XII. Correction and Amendments of
Form 720

One commentator requested that the
final regulations provide that plan
sponsors may correct, without penalty,
inadvertent errors if correction is within
a specified period or if the error is de
minimis. These final regulations do not
adopt this change and, therefore, do not
explicitly address corrections. As
discussed in the preamble to the
proposed regulations, the PCORI fee
must be reported and paid on the Form
720, “Quarterly Federal Excise Tax
Return.”

The applicable penalties related to
late filing of the applicable form or late
payment of the applicable fee, however,
may be waived or abated if the issuer or
plan sponsor has reasonable cause and
the failure was not due to willful
neglect. See § 301.6651—1(c) relating to
rules for showing of reasonable cause.
Issuers and plan sponsors may use Form
720X, “Amended Quarterly Federal

Excise Tax Return,” to make
adjustments to liabilities reported on a
previously filed Form 720, including
adjustments that result in an
overpayment.

XIII. Special Rules for First Year Fee Is
in Effect

The Treasury Department and the IRS
recognized when issuing the proposed
regulations that in certain instances the
policy or plan year to which the PCORI
fee would apply had already
commenced, and therefore that
transition relief was appropriate for
purposes of counting lives covered
under the policy or plan during the
period before the issuance of the
proposed regulations. Two
commentators requested additional
transition relief, including extending the
good faith compliance period provided
under the proposed regulations. These
final regulations do not adopt this
request because the Treasury
Department and IRS have determined
that the relief provided in the proposed
regulations is sufficient.

Accordingly, consistent with the
proposed regulations, these final
regulations provide that an issuer using
the actual count method for determining
the average number of lives covered
under a policy with a policy year that
ends on or after October 1, 2012, could
begin counting lives covered under a
policy as of May 14, 2012 (30 days after
the date that the proposed regulations
were published in the Federal Register),
rather than the first day of the policy
year, and divide by the appropriate
number of days remaining in the policy
year. Similarly, for policy years that end
on or after October 1, 2012, but that
began before May 14, 2012, these
regulations provide that issuers using
the snapshot method could use counts
from quarters beginning on or after May
14, 2012, to determine the average
number of lives covered under the
policy. These final regulations also
permit a plan sponsor to use any
reasonable method to determine the
average number of lives covered under
an applicable self-insured health plan
for a plan year beginning before July 11,
2012 (90 days after the date that the
proposed regulations were published in
the Federal Register), and ending on or
after October 1, 2012.

X1V. Third-Party or Affiliated Insurer
Reporting and Payment

The proposed regulations did not
permit third-party reporting or payment
of the PCORI fee. One commentator
requested that the final regulations
permit third-party reporting and
payment. Another commentator

requested that the final regulations
permit affiliated insurers to designate an
insurer that will be responsible for
payment of the section 4375 fee as long
as the responsible insurer consents to
such designation. Because the PCORI
fee ceases to apply to policy years and
plan years that end on or after October
1, 2019, the Treasury Department and
IRS have determined that the burden
and complexity that would have to be
addressed by issuers, plan sponsors and
the IRS to develop and operate a third-
party reporting and payment regime
significantly outweigh the benefits of
such a regime. Therefore, the final
regulations do not permit or include
rules for third-party reporting or
payment of the PCORI fee.

Applicability Date

These regulations apply to policy and
plan years ending on or after October 1,
2012, and before October 1, 2019.

Special Analyses

It has been determined that these final
regulations are not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It is hereby
certified that these final regulations will
not have a significant economic impact
on a substantial number of small
entities. This certification is based on
the fact that small businesses generally
do not have self-insured health plans
and that these regulations will therefore
primarily affect large corporations.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. The Treasury Department
and the IRS specifically solicit
comments from any party, particularly
affected small entities, on the accuracy
of this certification. Pursuant to section
7805(f) of the Code, the proposed
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comments
on its impact on small business and no
comments were received.

Drafting Information

The principal authors of these
regulations are R. Lisa Mojiri-Azad,
Office of Division Counsel/Associate
Chief Counsel (Tax Exempt and
Government Entities), and Rebecca L.
Baxter, Office of Associate Chief
Counsel (Financial Institutions &
Products). However, other personnel
from the Treasury Department and the
IRS participated in their development.
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List of Subjects
26 CFR Part 40

Excise taxes, Reporting and
recordkeeping requirements.

26 CFR Part 46

Excise taxes, Insurance, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 40, 46, and
602 are amended as follows:

PART 40—EXCISE TAX PROCEDURAL
REGULATIONS

m Paragraph 1. The authority citation
for part 40 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 40.0-1 is amended by:
m 1. Removing from the third sentence
in paragraph (a) the language “chapter
34 to taxes imposed on policies issued
by foreign insurers” and adding
“chapter 34 to taxes imposed on certain
insurance policies” in its place.
m 2. Adding a new sentence after the
third sentence in paragraph (a).

The addition reads as follows:

§40.0-1 Introduction.

(a) * * * References in this part to
“taxes” also include references to the
fees imposed by sections 4375 and 4376.

R

* * * * *
m Par. 3. Section 40.6011(a)-1 is
amended by:

m 1. In paragraph (a)(2)(i), first sentence,
the language ““paragraph (b) of this
section” is removed and the language
“paragraphs (b) and (c) of this section”
is added in its place.
m 2. Paragraph (c) is added.

The addition reads as follows:

§40.6011(a)-1 Returns.
* * * * *

(c) Fees on health insurance policies
and self-insured health plans—(1) In
general. A return that reports liability
imposed by section 4375 or 4376 is a
return for policies or plans with policy
or plan years ending in the previous
calendar year, and, for issuers that
determine the average number of lives
covered under a policy for purposes of
section 4375 using the member months
method under § 46.4375-1(c)(2)(v) or
the state form method under § 46.4375—
1(c)(2)(vi) of this chapter, the return is
for all policies in effect during the

previous calendar year. The second
sentence of paragraph (a)(2)(i) of this
section (relating to filing quarterly
returns regardless of whether liability is
incurred) does not apply to a person
that files a Form 720, “Quarterly Federal
Excise Tax Return,” only to report
liability imposed by section 4375 or
4376.

(2) Applicability date. This paragraph
(c) applies to returns that report liability
imposed by section 4375 or 4376.

m Par. 4. Section 40.6071(a)-1 is
amended as follows:

m 1. Paragraph (c) is revised.

m 2. Paragraph (d) is added.

The revision and addition read as
follows:

§40.6071(a)-1 Time for filing returns.

(c) Fees on health insurance policies
and self-insured health plans—(1)
Specified health insurance policies. A
return that reports liability for the fee
imposed by section 4375 must be filed
by July 31 of the calendar year
immediately following the last day of
the policy year. For issuers that
determine the average number of lives
covered under the policy for section
4375 using the member months method
under § 46.4375-1(c)(2)(v) or the state
form method under §46.4375—
1(c)(2)(vi), the return must be filed by
July 31 of the immediately following
calendar year. Thus, for example, a
return that reports liability for the fee
imposed by section 4375 for the year
ending on December 31, 2012, must be
filed by July 31, 2013.

(2) Applicable self-insured health
plans. A return that reports liability for
the fee imposed by section 4376 for a
plan year must be filed by July 31 of the
calendar year immediately following the
last day of the plan year. Thus, for
example, a return that reports liability
for the fee imposed by section 4376 for
the plan year ending on January 31,
2013, must be filed by July 31, 2014.

(d) Effective/Applicability date.
Paragraphs (a) and (b) of this section
apply to returns for calendar quarters
beginning on or after October 1, 2001,
and paragraph (c) of this section applies
to returns that report liability imposed
by section 4375 or 4376.

§40.6091-1 Amended

m Par. 5. Section 40.6091—1, paragraph
(a), is amended by removing the
language ‘““paragraph (b) of this section,
quarterly returns” and by adding the
language ““paragraphs (b) and (c) of this
section, returns” in its place.

m Par. 6. Section 40.6302(c)-1 is
amended by revising paragraph (e)(1)(iv)
to read as follows:

§40.6302(c)-1 Deposits.

* * * * *
e***
(e) > * *

(iv) Sections 4375 and 4376 (relating
to fees on health insurance policies and
self-insured health plans).

* * * * *

PART 46—EXCISE TAX ON CERTAIN
INSURANCE POLICIES, SELF-
INSURED HEALTH PLANS, AND
OBLIGATIONS NOT IN REGISTERED
FORM

m Par. 7. The authority citation for part
46 continues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

m Par. 8. In part 46, the heading is
revised to read as set forth above.

§46.0-1 Amended

m Par. 9. In § 46.0-1, first sentence, the
language “policies issued by foreign
insurers” is removed and the language
“certain insurance policies and self-
insured health plans” is added in its
place.

§46.0-2 [Removed]

m Par. 10. Section 46.0-2 is removed.
m Par. 11. In Part 46, subpart C is
redesignated as subpart D and a new
subpart C is added to read as follows:

Subpart C—Fees on Insured and Self-

insured Health Plans

Sec.

46.4375-1 Fee on issuers of specified health
insurance policies.

46.4376—1 Fee on sponsors of self-insured
health plans.

46.4377-1 Definitions and special rules.

Subpart C—Fees on Insured and Self-
insured Health Plans

§46.4375-1 Fee on issuers of specified
health insurance policies.

(a) In general. An issuer of a specified
health insurance policy is liable for a fee
imposed by section 4375 for policy
years ending on or after October 1, 2012,
and before October 1, 2019. Paragraph
(b) of this section provides definitions
that apply for purposes of section 4375
and this section. Paragraph (c) of this
section provides rules for calculating
the fee under section 4375. Paragraph
(d) of this section provides the
applicability date. For rules relating to
filing the required return and paying the
fee, see §§40.6011(a)-1 and 40.6071(a)—
1 of this chapter.

(b) Definitions. The following
definitions apply for purposes of section
4375 and this section. See also
§46.4377-1 for additional definitions.

(1) Specified health insurance
policy—(i) In general. Except as



Federal Register/Vol. 77, No. 235/ Thursday, December 6, 2012/Rules and Regulations

72729

provided in paragraph (b)(1)(ii) of this
section and § 46.4377-1, specified
health insurance policy means any
accident and health insurance policy
(including a policy under a group health
plan) issued with respect to individuals
residing in the United States (as defined
in §46.4377-1(a)(2)), including prepaid
health coverage arrangements described
in paragraph (b)(2) of this section.
Specified health insurance policy also
includes any policy that provides
accident and health coverage to an
active employee, former employee, or
qualifying beneficiary, as continuation
coverage required under the
Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA) or
similar continuation coverage under
other Federal law or state law.

(ii) Exceptions. The term specified
health insurance policy does not
include—

(A) Any insurance policy if
substantially all of its coverage is of
excepted benefits described in section
9832(c);

(B) Any group policy issued to an
employer where the facts and
circumstances show that the group
policy was designed and issued
specifically to cover primarily
employees who are working and
residing outside of the United States (as
defined in § 46.4377-1(a)(3));

(C) Any stop loss or indemnity
reinsurance policy; or

(D) Any insurance policy to the extent
it provides an employee assistance
program, disease management program,
or wellness program if the program does
not provide significant benefits in the
nature of medical care or treatment.

(iii) Stop loss policy. For purposes of
paragraph (b)(1)(ii) of this section, stop
loss policy means an insurance policy in
which—

(A) The insurer that issues the policy
to a person establishing or maintaining
a self-insured health plan becomes
liable for all, or an agreed upon portion
of, losses that person incurs in covering
the applicable lives in excess of a
specified amount; and

(B) The person establishing or
maintaining the self-insured health plan
retains its liability to, and its contractual
relationship with, the applicable lives
covered.

(iv) Indemnity reinsurance policy. For
purposes of paragraph (b)(1)(ii) of this
section, indemnity reinsurance policy
means an agreement between two or
more insurance companies under
which—

(A) The reinsuring company agrees to
accept and to indemnify the issuing
company for all or part of the risk of loss

under policies specified in the
agreement; and

(B) The issuing company retains its
liability to, and its contractual
relationship with, the applicable lives
covered.

(2) Prepaid health coverage
arrangement. The term prepaid health
coverage arrangement means an
arrangement under which fixed
payments or premiums are received as
consideration for a person’s agreement
to provide or arrange for the provision
of accident and health coverage to
individuals residing in the United
States, regardless of how such coverage
is provided or arranged to be provided.
For example, any hospital or medical
service policy or certificate, hospital or
medical service plan contract, or health
maintenance organization contract is a
specified health insurance policy.

(c) Calculation of fee—(1) In general.
The amount of the fee for a policy for
a policy year is equal to the product of
the average number of lives covered
under the policy for the policy year
(determined in accordance with
paragraphs (c)(2) and (c)(3) of this
section) and the applicable dollar
amount (determined in accordance with
paragraph (c)(4) of this section). For
purposes of computing the fee under
this paragraph (c), in the case of an
issuer that determines the average
number of lives covered for all policies
in effect during a calendar year using
the member months method under
paragraph (c)(2)(v) of this section or the
state form method under paragraph
(c)(2)(vi) of this section, the applicable
dollar amount with respect to such
issuer’s policies for such calendar year
is the applicable dollar amount for
policy years ending on December 31 of
such calendar year (determined in
accordance with paragraph (c)(4) of this
section), except that the applicable
dollar amount with respect to such an
issuer’s policies for calendar year 2019
is the applicable dollar amount for
policy years ending on September 30,
2019. For more information, see the
examples in paragraphs (c)(2)(iii)(B),
(c)(2)Av)(B), (c)(2)(v)(B), and (c)(2)(vi)(B)
of this section.

(2) Determination of the average
number of lives covered under a
policy—(i) In general. To determine the
average number of lives covered under
a specified health insurance policy
during a policy year, an issuer must use
one of the following methods—

(A) The actual count method
(described in paragraph (c)(2)(iii) of this
section);

(B) The snapshot method (described
in paragraph (c)(2)(iv) of this section);

(C) The member months method
(described in paragraph (c)(2)(v) of this
section); or

(D) The state form method (described
in paragraph (c)(2)(vi) of this section).

(ii) Consistency requirements. An
issuer must use the same method of
calculating the average number of lives
covered under a policy consistently for
the duration of the year. In addition, for
all policies for which a liability is
reported on a Form 720, “Quarterly
Federal Excise Tax Return,” for a
particular year, the issuer must use the
same method of computing lives
covered. An issuer that determines the
average number of lives covered by
using the actual count method described
in paragraph (c)(2)(iii) of this section or
the snapshot method described in
paragraph (c)(2)(iv) of this section may
change its method of computing the
average lives covered to the snapshot
method or actual count method,
respectively, provided that the issuer
uses the same method for computing the
average lives covered for all policies for
which a liability is reported on the Form
720 for that year. For example, an issuer
with a policy having a policy year that
ends on June 30, Policy A, may
determine the average number of lives
covered under Policy A for July 1, 2013,
to June 30, 2014, using the actual count
method if the issuer uses the actual
count method for all policies for which
a liability will be reported on the Form
720 due by July 31, 2015 (the due date
for return that will include the liability
for the July 2013 to June 2014 policy
year for Policy A). The issuer may
change its method for determining the
average number of lives covered under
Policy A to the snapshot method for the
July 1, 2014, to June 30, 2015, policy
year, provided that the snapshot method
is used for all policies for which a
liability will be reported on the Form
720 due by July 31, 2016 (the due date
for return that will include the liability
for the July 2014 to June 2015 policy
year for Policy A). An issuer that
determines the average number of lives
covered by using the member months
method under paragraph (c)(2)(v) of this
section or the state form method under
paragraph (c)(2)(vi) of this section must
use the same method for calculating
lives covered for all policy years for
which the fee applies.

(ii1) Actual count method—(A)
Calculation method. An issuer may
determine the average number of lives
covered under a policy for a policy year
by adding the total number of lives
covered for each day of the policy year
and dividing that total by the number of
days in the policy year.
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(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iii)(A) of this section:

Example. Insurance Company A issues
three policies that are in effect during 2014,
Group Health Insurance Policy A, which has
a policy year from December 1 to November
30, Group Health Insurance Policy B, which
has a policy year from March 1 to February
28, and Group Health Insurance Policy C,
which has a policy year from January 1 to
December 31. To calculate the average
number of lives covered for 2014, Insurance
Company A must calculate the average
number of lives covered for each of its three
policies for the policy year that ends in 2014.
Insurance Company A chooses to use the
actual count method under paragraph
(c)(2)(iii)(A) of this section to determine
average lives covered for policies having a
policy year that ends in 2014. Insurance
Company A calculates the sum of lives
covered under Policy A for each day of the
policy year ending November 30, 2014, as
3,285,000. The average number of lives
covered under Policy A for the policy year
ending November 30, 2014, is 3,285,000
divided by 365, or 9,000. Insurance Company
A calculates the sum of lives covered under
Policy B for each day of the policy year
ending February 28, 2014, as 547,500. The
average number of lives covered under Policy
B for the policy year ending on February 28,
2014, is 547,500 divided by 365, or 1,500.
Insurance Company A calculates the sum of
lives covered under Policy C for each day of
the policy year ending December 31, 2014, as
4,380,000. The average number of lives
covered under Policy C for the policy year
ending December 31, 2014, is 4,380,000
divided by 365, or 12,000. To calculate the
section 4375 fee under paragraph (c)(1) of
this section for calendar year 2014, Insurance
Company A must first determine the
applicable dollar amount for each policy
under paragraph (c)(4) of this section and
multiply that amount by the average number
of lives covered for that policy. Insurance
Company A then adds the total fees for all
three policies to determine the total fee under
section 4375 that it must pay for calendar
year 2014.

(iv) Snapshot method—(A)
Calculation method. An issuer may
determine the average number of lives
covered under a policy for a policy year
by adding the totals of lives covered on
a date during the first, second, or third
month of each quarter (or more dates in
each quarter if an equal number of dates
is used for each quarter), and dividing
that total by the number of dates on
which a count is made. For purposes of
this paragraph (c)(2)(iv)(A), each date
used for the second, third and fourth
quarters must be within three days of
the date in that quarter that corresponds
to the date used for the first quarter, and
all dates used must be within the same
policy year. If an issuer uses multiple
dates for the first quarter, the issuer
must use dates in the second, third, and
fourth quarters that correspond to each

of the dates used for the first quarter or
are within three days of such
corresponding dates, and all dates used
must be within the same policy year.
The 30th and 31st day of a month are
treated as the last day of the month for
purposes of determining the
corresponding date for any month that
has fewer than 31 days (for example, if
either March 30 or March 31 is used as
a counting date for a calendar year
policy, June 30 is the corresponding
date for the second quarter).

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iv)(A) of this section:

Example. (i) Insurance Company B issues
three policies with 12-month policy years
that end in 2014, Group Health Insurance
Policy A, which has a policy year from
December 1 to November 30, Group Health
Insurance Policy B, which has a policy year
from March 1 to February 28, and Group
Health Insurance Policy C, which has a
policy year from January 1 to December 31.
To calculate the average number of lives
covered for 2014, Insurance Company B must
calculate the average number of lives covered
for each of its three policies for the policy
year that ends in 2014. Insurance Company
B chooses to determine the average lives
covered using the snapshot method for all
policies that have a policy year that ends in
2014 and chooses to count lives covered on
a single date of the first month of each
quarter of the policy years. Thus, for Policy
A, Insurance Company B must count lives
covered on a single date falling in each of
December 2013, March 2014, June 2014 and
September 2014; for Policy B, Insurance
Company B must count lives covered on a
single date falling in each of March 2014,
June 2014, September 2014 and December
2014; and for Policy C, Insurance Company
B must count lives covered on a single date
falling in each of January 2014, April 2014,
July 2014 and October 2014. In addition, the
date for each of the second, third, and fourth
quarters must fall within three days of the
date in such quarter that corresponds to the
date used for the first quarter, and must fall
within the same policy year.

(ii) On December 6, 2013, Policy A covers
8,900 lives, on March 7, 2014, 9,100 lives, on
June 6, 2014, 9,050 lives, and on September
5, 2014, 9,050 lives. Insurance Company B
treats the average number of lives covered
under Policy A for the policy year ending
November 30, 2014, as 36,100 (8,900 + 9,100
+ 9,050 + 9,050) divided by 4, or 9,025.

(iii) On March 4, 2013, Policy B covers
1,500 lives, on June 7, 2013, 1,350 lives, on
September 6, 2013, 1,400 lives, and on
December 6, 2013, 1,550 lives. Insurance
Company B treats the average number of lives
covered under Policy B for the policy year
ending February 28, 2014, as 5,800 (1,500 +
1,350 + 1,400 + 1,550) divided by 4, or 1,450.

(iv) On January 6, 2014, Policy C covers
12,500 lives, on April 4, 2014, 12,250 lives,
on July 7, 2014, 12,000 lives, and on October
3, 2014, 11,250 lives. Insurance Company B
treats the average number of lives covered
under Policy C for the policy year ending

December 31, 2014, as 47,750 (12,500 +
12,250 + 12,000 + 11,250) divided by 4, or
12,000.

(v) To calculate the section 4375 fee under
paragraph (c)(1) of this section for calendar
year 2014, Insurance Company B must first
determine the applicable dollar amount for
each policy under paragraph (c)(4) of this
section and multiply that amount by the
number of average lives covered for that
policy. Insurance Company B then adds the
total fees for all three policies to determine
the total fee under section 4375 that it must
pay for calendar year 2014.

(v) Member months method—(A)
Calculation method. An issuer may
determine the average number of lives
covered under all policies in effect for
a calendar year based on the member
months (an amount that equals the sum
of the totals of lives covered on pre-
specified days in each month of the
reporting period) reported on the
National Association of Insurance
Commissioners (NAIC) Supplemental
Health Care Exhibit filed for that
calendar year. Under this method, the
average number of lives covered under
the policies in effect for the calendar
year equals the member months divided
by 12.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(v)(A) of this section:

Example. Insurance Company C chooses to
determine the average number of lives
covered for all years to which the section
4375 fee applies using the member months
method of paragraph (c)(2)(v)(A) of this
section. Insurance Company C reports
12,000,000 as its member months on the
NAIC Supplemental Health Care Exhibit filed
for calendar year 2013. Under the member
months method, Insurance Company C
calculates the average number of lives
covered for all its specified health insurance
policies in force during calendar year 2013
by dividing 12,000,000 (member months) by
12 (number of months in the reporting
period), which equals 1,000,000. To
determine the section 4375 fee it must pay
for calendar year 2013, Insurance Company
C multiplies 1,000,000 by the applicable
dollar amount that is in effect at the end of
the calendar year under paragraph (c)(4) of
this section.

(vi) State form method—(A)
Calculation method. An issuer that is
not required to file NAIC annual
financial statements may determine the
number of lives covered under all
policies in effect for the calendar year
using a form that is filed with the
issuer’s state of domicile and a method
similar to that described in paragraph
(c)(2)(v) of this section, if the form
reports the number of lives covered in
the same manner as member months are
reported on the NAIC Supplemental
Health Care Exhibit.
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(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(vi)(A) of this section:

Example. Insurance Company D is not
required to file the NAIC Supplemental
Health Care Exhibit, but files a form with its
state of domicile. Insurance Company D
chooses to determine the average number of
lives covered for all years to which the
section 4375 fee applies using the state form
method of paragraph (c)(2)(vi)(A) of this
section. The state form reports the number of
lives covered in the same manner as member
months is reported on the NAIC
Supplemental Health Care Exhibit. For
calendar year 2013, Insurance Company D
reports 12,000,000 as its equivalent member
months on the state form. Under the state
form method, Insurance Company D
calculates the average number of lives
covered for all of its specified health
insurance policies in force during calendar
year 2013 by dividing 12,000,000 (equivalent
member months) by 12 (number of months in
the reporting period), which equals
1,000,000. To determine the section 4375 fee
it must pay for calendar year 2013, Insurance
Company D multiplies 1,000,000 by the
applicable dollar amount that is in effect at
the end of the calendar year under paragraph
(c)(4) of this section.

(3) Special rules for the first year and
the last year the fee is in effect—(i)
Calculation of the average number of
lives covered under the policy for the
first year the fee is in effect. For issuers
that determine the average number of
lives covered using data reported on the
2012 NAIC Supplemental Health Care
Exhibit or a permitted state form that
covers the 2012 calendar year, the
average number of lives covered under
all policies in effect for the 2012
calendar year equals the average number
of lives covered for that year (as
determined under paragraph (c)(2)(v) or
(vi) of this section) multiplied by V.
The resulting number is deemed to be
the average number of lives covered for
policies with policy years ending on or
after October 1, 2012, and before
January 1, 2013. For policy years
beginning before May 14, 2012, and
ending on or after October 1, 2012,
issuers that determine the average
number of lives covered using the actual
count method under paragraph (c)(2)(iii)
of this section may calculate the average
number of lives covered using data from
the period beginning May 14, 2012,
through the end of the policy year. For
policy years beginning before May 14,
2012, and ending on or after October 1,
2012, issuers that determine the average
number of lives covered using the
snapshot method under paragraph
(c)(2)(iv) of this section may calculate
the average number of lives covered
using dates from the quarters remaining
in the policy year starting on or after
May 14, 2012. If an abbreviated year is

used, the issuer will divide the number
of lives covered by the number of days
from May 14, 2012, through the end of
the policy year (for the actual count
method) or the number of days on
which a count was made (for the
snapshot method).

(ii) Calculation of the average number
of lives covered under the policy for the
last year the fee is in effect. For issuers
that determine the average number of
lives covered using data reported on the
2019 NAIC Supplemental Health Care
Exhibit or a permitted state form that
covers the 2019 calendar year, the
average number of lives covered for all
policies in effect during the 2019
calendar year equals the average number
of lives covered for that year (as
determined under paragraph (c)(2)(v) or
(vi) of this section) multiplied by %4.
The resulting number is deemed to be
the average number of lives covered for
policies with policy years ending on or
after January 1, 2019, and before
October 1, 2019.

(iii) Examples. The following
examples illustrate the principles of
paragraph (c)(3) of this section:

Example 1. Insurance Company E issues
Group Health Insurance Policy C, which has
a policy year that ends on November 30,
2012. Insurance Company E determines the
average number of lives covered under a
policy by using the actual count method.
Under that method, for that policy year,
Insurance Company E calculates the sum of
lives covered under Policy C for each day
between May 14, 2012, and November 30,
2012, as 10,000. The average number of lives
covered under Policy C for that policy year
is 10,000 divided by the number of days from
May 14, 2012, through November 30, 2012.
Alternatively, Insurance Company E could
have counted the number of lives covered for
the entire policy year and divided the sum
by 365.

Example 2. Insurance Company F reports
12,000,000 as its member months on its NAIC
Supplemental Health Care Exhibit filed for
calendar year 2012. Under the member
months method, Insurance Company F
calculates the average number of lives
covered for 2012 by dividing 12,000,000
(member months) by 12 (number of months
in the reporting period), and then
multiplying the result (1,000,000) by Va,
which equals 250,000. Accordingly, the
average number of lives covered for policies
with policy years ending on or after October
1, 2012, and before January 1, 2013, is
250,000.

(4) Applicable dollar amount. For
policy years ending on or after October
1, 2012, and before October 1, 2013, the
applicable dollar amount is $1. For
policy years ending on or after October
1, 2013, and before October 1, 2014, the
applicable dollar amount is $2. For any
policy year ending in any Federal fiscal
year beginning on or after October 1,

2014, the applicable dollar amount is
the sum of—

(i) The applicable dollar amount for
the policy year ending in the previous
Federal fiscal year; plus

(ii) The amount equal to the product
of—

(A) The applicable dollar amount for
the policy year ending in the previous
Federal fiscal year; and

(B) The percentage increase in the
projected per capita amount of the
National Health Expenditures most
recently released by the Department of
Health and Human Services before the
beginning of the Federal fiscal year.

(d) Effective/Applicability date. This
section applies for policies with policy
years ending on or after October 1, 2012,
and before October 1, 2019.

§46.4376-1 Fee on sponsors of self-
insured health plans.

(a) In general—(1) General rule. A
plan sponsor of an applicable self-
insured health plan is liable for a fee
imposed by section 4376 for plans with
plan years ending on or after October 1,
2012, and before October 1, 2019.
Paragraph (b) of this section provides
the definitions that apply for purposes
of section 4376 and this section.
Paragraph (c) of this section provides
the requirements for calculating the fee
imposed by section 4376. Paragraph (d)
of this section provides the applicability
date. For rules relating to filing the
required return and paying the fee, see
§§40.6011(a)-1 and 40.6071(a)-1.

(2) [Reserved]

(b) Definitions. The following
definitions apply for purposes of section
4376 and this section. See §46.4377—1
for additional definitions.

(1) Applicable self-insured health
plan—(i) In general. Except as provided
in paragraph (b)(1)(ii) of this section and
§46.4377-1, applicable self-insured
health plan means a plan that provides
for accident and health coverage (within
the meaning of § 46.4377-1(a)) if any
portion of the coverage is provided
other than through an insurance policy
and the plan is established or
maintained—

(A) By one or more employers for the
benefit of their employees or former
employees;

(B) By one or more employee
organizations for the benefit of their
members or former members;

(C) Jointly by one or more employers
and one or more employee organizations
for the benefit of employees or former
employees;

(D) By a voluntary employees’
beneficiary association, as described in
section 501(c)(9);

(E) By an organization described in
section 501(c)(6); or
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(F) By a multiple employer welfare
arrangement (as defined in section 3(40)
of the Employee Retirement Income
Security Act of 1974 (ERISA)), a rural
electric cooperative (as defined in
section 3(40)(B)(iv) of ERISA), or a rural
cooperative association (as defined in
section 3(40)(B)(v) of ERISA).

(ii) Exceptions. The term applicable
self-insured health plan does not
include any of the following:

(A) A plan that provides benefits
substantially all of which are excepted
benefits, as defined in section 9832(c).
For example, a health flexible spending
arrangement (health FSA) (as described
in section 106(c)(2)) that satisfies the
requirements to be treated as an
excepted benefit under section 9832(c)
and § 54.9831-1(c)(3)(v) of this chapter
is not an applicable self-insured health
plan. A health FSA that is not treated as
an excepted benefit under section
9832(c) and §54.9831-1(c)(3)(v) is an
applicable self-insured health plan.

(B) An employee assistance program,
disease management program, or
wellness program if the program does
not provide significant benefits in the
nature of medical care or treatment.

(C) A plan that, as demonstrated by
the facts and circumstances surrounding
the adoption and operation of the plan,
was designed specifically to cover
primarily employees who are working
and residing outside the United States
(as defined in §46.4377—1(a)(3)).

(iii) Multiple self-insured
arrangements established or maintained
by the same plan sponsor. For purposes
of section 4376, two or more
arrangements established or maintained
by the same plan sponsor that provide
for accident and health coverage (within
the meaning of § 46.4377-1(a)) other
than through an insurance policy and
that have the same plan year may be
treated as a single applicable self-
insured health plan for purposes of
calculating the fee imposed by section
4376. For example, if a plan sponsor
establishes or maintains a self-insured
arrangement providing major medical
benefits, and a separate self-insured
arrangement with the same plan year
providing prescription drug benefits, the
two arrangements may be treated as one
applicable self-insured health plan so
that the same life covered under each
arrangement would count as only one
covered life under the plan for purposes
of calculating the fee. Similarly, if a
plan sponsor provides a Health
Reimbursement Arrangement (HRA) and
another applicable self-insured health
plan that provides major medical
coverage, the HRA and the major
medical plan may be treated as one
applicable self-insured health plan if the

HRA and the self-insured plan have the
same plan year.

(iv) Examples. The following
examples illustrate the principle of this
paragraph (b)(1):

Example 1. (i) Plan Sponsor D sponsors
and maintains three separate plans to provide
certain benefits to its employees—Plan 501,
Plan 502, and Plan 503.

(ii) Plan 501 is a calendar year plan that
provides accident and health benefits, other
than through insurance (that is, on a self-
insured basis), to employees of Plan Sponsor
D. Plan 502 is a calendar year HRA that can
be used to pay for qualified accident and
medical expenses for employees of Plan
Sponsor D and their eligible dependents.
Plan 503 provides dental and vision benefits
for employees of Plan Sponsor D and eligible
dependents, other than through insurance
(that is, on a self-insured basis).

(iii) Because Plan 501 and Plan 502
provide accident and health coverage (within
the meaning of § 46.4377—-1(a)) and are
maintained by Plan Sponsor D for the benefit
of its employees, Plans 501 and 502 are
applicable self-insured health plans that are
subject to the fee imposed by section 4376.
Because dental and vision benefits are
excepted benefits, as defined in section
9832(c), Plan 503 is not an applicable self-
insured health plan subject to the section
4376 fee. Under the special rule set forth in
§46.4376-2(b)(1)(iii), Plan Sponsor D may
treat Plans 501 and 502 (both self-insured
plans with a calendar year plan year) as a
single plan for purposes of calculating the fee
imposed by section 4376.

Example 2. Same facts as Example 1,
except Plan 503 is not a Plan that provides
dental and vision benefits, but rather a plan
that provides accident and health coverage
solely to employees who are working and
residing outside the United States and does
not provide any benefits to employees who
are not working and residing outside the
United States. Plan 503 is designed
specifically to provide coverage to employees
working and residing outside the United
States because it limits coverage to these
employees. Therefore, in accordance with the
exception described in §46.4376—
1(b)(1)(ii)(C), Plan 503 is not an applicable
self-insured health plan.

(2) Plan sponsor—(i) In general. The
term plan sponsor means—

(A) The employer, in the case of an
applicable self-insured health plan
established or maintained by a single
employer;

(B) The employee organization, in the
case of an applicable self-insured health
plan established or maintained by an
employee organization;

(C) The joint board of trustees, in the
case of a multiemployer plan (as defined
in section 414(f));

(D) The committee, in the case of a
multiple employer welfare arrangement
(as defined in section 3(40) of ERISA);

(E) The cooperative or association that
establishes or maintains an applicable
self-insured health plan established or

maintained by a rural electric
cooperative (as defined in section
3(40)(B)(iv) of ERISA) or rural
cooperative association (as defined in
section 3(40)(B)(v) of ERISA);

(F) The trustee, in the case of an
applicable self-insured health plan
established or maintained by a
voluntary employees’ beneficiary
association (meaning that the voluntary
employees’ beneficiary association is
not merely serving as a funding vehicle
for a plan that is established or
maintained by an employer or other
person); or

(G) In the case of an applicable self-
insured health plan the plan sponsor of
which is not described in paragraphs
(b)(2)(i)(A) through (F) of this section,
the person identified by the terms of the
document under which the plan is
operated as the plan sponsor, or the
person designated by the terms of the
document under which the plan is
operated as the plan sponsor for section
4376 purposes, provided that
designation is made in writing, and that
person has consented to the designation
in writing, by no later than the date by
which the return paying the fee under
section 4376 for that plan year is
required to be filed, after which date
that designation for that plan year may
not be changed or revoked, and
provided further that a person may be
designated as the plan sponsor only if
the person is one of the persons
establishing or maintaining the plan (for
example, one of the employers that
establishes or maintains the plan with
one or more other employers or
employee organizations).

(H) In the case of an applicable self-
insured health plan the sponsor of
which is not described in paragraphs
(b)(2)(i)(A) through (F) of this section,
and for which no identification or
designation of a plan sponsor has been
made pursuant to paragraph (b)(2)(i)(G)
of this section, each employer that
establishes or maintains the plan (with
respect to employees of that employer),
each employee organization that
establishes or maintains the plan (with
respect to members of that employee
organization), and each board of
trustees, cooperative, or association that
establishes or maintains the plan,
meaning that each plan sponsor must
file a separate Form 720, “Quarterly
Federal Excise Tax Return,” reflecting
its separate liability under section 4376.

(ii) Examples. The following
examples illustrate the principles of
paragraph (b)(2) of this section:

Example 1. (i) Corporation XYZ is a
holding company with no employees that
owns all the issued and outstanding shares
of Employer X, Employer Y, and Employer Z.
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Employer X, Employer Y, and Employer Z
have established the XYZ Group Health Plan
to provide accident and health coverage,
provided other than through an insurance
policy, for the benefit of their employees. The
XYZ Group Health Plan has a calendar year
plan year. In addition, there is no plan
sponsor identified or designated in the plan
document.

(ii) Because the XYZ Group Health Plan
provides accident and health coverage other
than through an insurance policy, and is
established by one or more employers for the
benefit of their employees, the XYZ Group
Health Plan is an applicable self-insured
health plan under section 4376(c)(2)(A) and
paragraph (b)(1)(i)(A) of this section. Because
a plan sponsor is not identified or designated
in the governing plan document, the plan
sponsor, for purposes of section 43786, is
determined under paragraph (b)(2)(i)(H) of
this section as each employer that establishes
or maintains the plan (Employer X, Employer
Y, and Employer Z), each with respect to its
employees covered under the plan.
Accordingly, Employer X, Employer Y, and
Employer Z each must file a Form 720
reflecting their separate liabilities under
section 4376, calculated based on lives
covered that are employees of that employer
(or spouses, dependents, or other
beneficiaries of employees of that employer)
and the applicable dollar amount in effect for
the plan year.

Example 2. The same facts as Example 1,
except that the governing plan document
designates Employer X as the plan sponsor of
the XYZ Group Health Plan for purposes of
the fee under section 4376 and Employer X
consents to this designation no later than the
due date for paying the fee under section
4376. Accordingly, the plan sponsor for
purposes of section 4376 is determined under
paragraph (b)(2)(i)(G) of this section as
Employer X. Employer X must file a Form
720 reflecting liabilities under section 4376,
calculated based upon lives covered that are
employees of Employer X, Employer Y, or
Employer Z, or spouses, dependents, or other
beneficiaries of employees of those
employers and the applicable dollar amount
in effect for the plan year.

(c) Calculation of fee—(1) In general.
The amount of the fee for a plan year is
equal to the product of the average
number of lives covered under the plan
for the plan year (determined in
accordance with paragraph (c)(2) of this
section) and the applicable dollar
amount (determined in accordance with
paragraph (c)(3) of this section).

(2) Determination of the average
number of lives covered under the
plan—(i) In general. To determine the
average number of lives covered under
an applicable self-insured health plan
during a plan year, a plan sponsor must
use one of the following methods—

(A) The actual count method
(described in paragraph (c)(2)(iii) of this
section);

(B) The snapshot method (described
in paragraph (c)(2)(iv) of this section); or

(C) The Form 5500 method (described
in paragraph (c)(2)(v) of this section).

(ii) Consistency within plan year. A
plan sponsor must use the same method
of calculating the average number of
lives covered under the plan
consistently for the duration of the plan
year. However, a plan sponsor may use
a different method from one plan year
to the next.

(ii1) Actual count method—(A) In
general. A plan sponsor may determine
the average number of lives covered
under a plan for a plan year by adding
the totals of lives covered for each day
of the plan year and dividing that total
by the number of days in the plan year.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iii)(A) of this section:

Example. Employer A is the plan sponsor
of the Employer A Self-Insured Health Plan,
which has a calendar year plan year.
Employer A calculates the sum of lives
covered under the plan for each day of the
plan year ending December 31, 2013 as
3,285,000. The average number of lives
covered under the plan for the plan year
ending December 31, 2013, is 3,285,000
divided by 365, or 9,000. To calculate the
section 4376 fee for the plan under paragraph
(c)(1) of this section for the plan year ending
December 31, 2013, Employer A must
determine the applicable dollar amount
under paragraph (c)(3) of this section and
multiply that amount by 9,000.

(iv) Snapshot method—(A) In general.
A plan sponsor may determine the
average number of lives covered under
an applicable self-insured health plan
for a plan year by adding the totals of
lives covered on a date during the first,
second, or third month of each quarter
of the plan year (or more dates in each
quarter if an equal number of dates is
used in each quarter), and dividing that
total by the number of dates on which
a count was made. For purposes of this
paragraph (c)(2)(iv), each date used for
the second, third and fourth quarter
must be within three days of the date in
that quarter that corresponds to the date
used for the first quarter, and all dates
used must fall within the same plan
year. If a plan sponsor uses multiple
dates for the first quarter, the plan
sponsor must use dates in the second,
third, and fourth quarters that
correspond to each of the dates used for
the first quarter or are within three days
of such corresponding dates, and all
dates used must fall within the same
plan year. The 30th and 31st day of a
month are treated as the last day of the
month for purposes of determining the
corresponding date for any month that
has fewer than 31 days (for example, if
either March 30 or March 31 is used for
a calendar year plan, June 30 is the

corresponding date for the second
quarter). For purposes of this paragraph
(c)(2)(iv), the number of lives covered
on a designated date may be determined
using either the snapshot factor method
described in paragraph (c)(2)(iv)(B) of
this section or the snapshot count
method described in paragraph
(c)(2)(iv)(C) of this section.

(B) Snapshot factor method. Under
the snapshot factor method, the number
of lives covered on a date is equal to the
sum of—

(1) The number of participants with
self-only coverage on that date; plus

(i) The number of participants with
coverage other than self-only coverage
on the date multiplied by 2.35.

(C) Snapshot count method. Under
the snapshot count method, the number
of lives covered on a date equals the
actual number of lives covered on the
designated date.

(D) Examples. The following
examples illustrate the principles of
paragraphs (c)(1) and (c)(2)(iv) of this
section:

Example 1. (i) Employer B is the plan
sponsor of the Employer B Self-Insured
Health Plan, which has a calendar year plan
year. Employer B uses the snapshot method
to determine the average number of lives
covered under the plan and uses the
snapshot count method to determine the
number of lives covered on a day in the first
month of each calendar quarter of the plan
year.

(ii) On January 4, 2013, the Employer B
Self-Insured Health Plan covers 2,000 lives,
on April 5, 2013, 2,100 lives, on July 5, 2013,
2,050 lives, and on October 4, 2013, 2,050
lives. Under the snapshot method, Employer
B must determine the average number of
lives covered under the Employer B Self-
Insured Health Plan for the plan year ending
December 31, 2013, as 8,200 (2,000 + 2,100
+ 2,050 + 2,050) divided by 4, or 2,050. To
calculate the section 4376 fee under
paragraph (c)(1) of this section for the plan
year ending December 31, 2013, Employer B
must determine the applicable dollar amount
under paragraph (c)(3) of this section and
multiply that amount by 2,050.

Example 2. (i) Same facts as Example 1,
except that for the 2014 plan year Employer
B determines the number of lives covered
that are not covered by self-only coverage
using the snapshot factor method (that is,
based on the number of participants with
coverage other than self-only coverage
multiplied by 2.35 (the factor set forth in
(c)(2)(iv) of this section)).

(ii) On January 10, 2014, Employer B Self-
Insured Health Plan provides self-only
coverage to 600 employees and other than
self-only coverage to 800 employees. On
April 11, 2014, Employer B Self-Insured
Health Plan provides self-only coverage to
608 employees and other than self-only
coverage to 800 employees. On July 11, 2014
and October 10, 2014, Employer B Self-
Insured Health Plan provides self-only
coverage to 610 employees and other than
self-only coverage to 809 employees.
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(iii) Under the snapshot factor method,
Employer B must determine the average
number of lives covered under the Employer
B Self-Insured Health Plan for the plan year
ending December 31, 2014 as 9,988 [(600 +
(800 x 2.35)) + (608 + (800 x 2.35)) + (610
+ (809 x 2.35)) + (610 + (809 x 2.35))] divided
by 4, or 2,497. To calculate the section 4376
fee under paragraph (c)(1) of this section for
the plan year ending December 31, 2014,
Employer B must determine the applicable
dollar amount under paragraph (c)(3) of this
section and multiply that amount by 2,497.

(v) Form 5500 method—(A)
Calculation method. A plan sponsor
may determine the average number of
lives covered under a plan for a plan
year based on the number of
participants reported on the Form 5500,
“Annual Return/Report of Employee
Benefit Plan,” or the Form 5500-SF,
“Short Form Annual Return/Report of
Small Employee Benefit Plan,” that is
filed for the applicable self-insured
health plan for that plan year, provided
that the Form 5500 or Form 5500-SF is
filed no later than the due date for the
fee imposed by section 4376 for that
plan year. For purposes of this
paragraph (c)(2)(v), the average number
of lives covered under the plan for the
plan year for a plan offering only self-
only coverage equals the sum of the
total participants covered at the
beginning and the end of the plan year,
as reported on the Form 5500 or Form
5500—SF for the applicable self-insured
health plan, divided by 2. For purposes
of this paragraph (c)(2)(v), the average
number of lives covered under the plan
for the plan year for a plan offering self-
only coverage and coverage other than
self-only coverage equals the sum of
total participants covered at the
beginning and the end of the plan year,
as reported on the Form 5500 or Form
5500-SF filed for the applicable self-
insured health plan.

(B) Examples. The following
examples illustrate the principles of
paragraphs (c)(1) and (c)(2)(v)(A) of this
section:

Example 1. Employer C is the plan sponsor
of the Employer C Self-Insured Health Plan,
which has a calendar year plan year ending
on December 31, 2013. Employer C is
required to file a Form 5500 for the plan for
the 2013 plan year by July 31, 2014.
However, on July 30, 2014, Employer C
obtains an automatic 2%z month extension for
filing the 2013 Form 5500. Employer C files
the 2013 Form 5500 on September 30, 2014
(that is, before the October 15 extended due
date). Employer C is not eligible to use the
Form 5500 method to determine the average
number of lives covered under Plan C for the
plan year ending on December 31, 2013,
because the 2013 Form 5500 was not filed by
the original due date (that is, by July 31,
2014) for the return that reports liability for

the fee imposed by section 4376 for the 2013
plan year.

Example 2. Same facts as Example 1,
except that the Employer C Self-Insured
Health Plan has a fiscal year plan year ending
on July 31, 2013, and offers only self-only
coverage. Employer C files a Form 5500 for
the Employer C Self-Insured Health Plan for
the plan year ending July 31, 2013 (the 2012
Form 5500), on the extended due date for
filing the 2012 Form 5500 (May 15, 2014).
Employer C is eligible to use the Form 5500
method to determine the average number of
lives covered under Plan C for the plan year
ending on July 31, 2013, because the 2012
Form 5500 had been filed by the due date for
the return that reports liability for the fee
imposed by section 4376 for that plan year
(July 31, 2014).

Example 3. Same facts as Example 2,
provided further that the Employer C Self-
Insured Health Plan 2012 Form 5500 reports
4,000 plan participants on the first day of the
plan year and 4,200 plan participants on the
last day of the 2012 plan year. For purposes
of calculating the fee under section 4376
using the Form 5500 method, Employer C
must treat the number of lives covered for the
plan year ending July 31, 2013, as equal to
the sum of 4,000 and 4,200 or 8,200, divided
by 2, or 4,100. To calculate the section 4376
fee under paragraph (c)(1) of this section for
the plan year ending July 31, 2013, Employer
C must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 4,100.

Example 4. Same facts as Example 3,
except that the Employer C Self-Insured
Health plan offers self-only coverage and
family coverage. For purposes of calculating
the fee under section 4376 using the Form
5500 method, Employer C must treat the
number of lives covered for the plan year
ending July 31, 2013, as equal to the sum of
4,000 and 4,200, or 8,200. To calculate the
section 4376 fee under paragraph (c)(1) of
this section for the plan year ending July 31,
2013, Employer C must determine the
applicable dollar amount under paragraph
(c)(3) of this section and multiply that
amount by 8,200.

(vi) Special rule for health FSAs and
HRAs. For purposes of this section, if a
plan sponsor does not establish or
maintain an applicable self-insured
health plan other than a health flexible
spending arrangement (health FSA) (as
described in section 106(c)(2)) or a
health reimbursement arrangement (as
described in Notice 2002—45 (2002—2 CB
93)) (HRA), the plan sponsor may treat
each participant’s health FSA or HRA as
covering a single life (and therefore the
plan sponsor is not required to include
as lives covered any spouse, dependent,
or other beneficiary of the individual
participant in the health FSA or HRA,
as applicable). If a health FSA or HRA
that is an applicable self-insured health
plan has the same plan sponsor and
plan year as another applicable self-
insured health plan other than a health
FSA or HRA, the two arrangements may

be treated as a single plan under
paragraph (b)(1)(iii) of this section.
However, the special counting rule in
this paragraph applies only for purposes
of the health FSA or HRA and,
therefore, applies only for purposes of
the participants in the health FSA or
HRA that do not participate in the other
applicable self-insured health plan. The
participants in the health FSA or HRA
that participate in the other applicable
self-insured health plan will be counted
in accordance with the method applied
for counting lives covered under that
other plan as described in paragraph
(b)(2)() of this section. See
§601.601(d)(2) of this chapter.

(vii) Special rule for lives covered
solely by the fully-insured options under
an applicable self-insured health plan—
(A) In general. If an applicable self-
insured health plan provides accident
and health coverage through fully-
insured options and self-insured
options, the plan sponsor is permitted to
disregard the lives that are covered
solely under the fully-insured options in
determining the lives covered taken into
account for the actual count method
(described in paragraph (c)(2)(iii) of this
section), the snapshot method
(described in paragraph (c)(2)(iv) of this
section), and the Form 5500 method
(described in paragraph (c)(2)(v) of this
section).

(B) Example. The following example
illustrates the principles of paragraph
(c)(2)(vii) of this section:

Example. (i) Employer C is the plan
sponsor of the Employer C Health Plan (Plan
P). The Plan offers self-only or family health
and accident coverage under fully-insured or
self-insured options. On June 28, 2015,
Employer C files a Form 5500 for Plan P for
the plan year ending December 31, 2014
indicating: (1) a total of 4,000 plan
participants on the first day of the 2014 plan
year; and (2) a total of 4,200 plan participants
on the last day of the plan year. Employer C
determines that there were 3,000 plan
participants (and their families, as
applicable) covered under the fully-insured
option offered under the plan on the first day
of the 2014 plan year, and 2,900 plan
participants (and their families, as
applicable) covered under the fully-insured
option on the last day of the 2014 plan year.
Employer C uses the Form 5500 method to
calculate the number of lives covered for the
2014 plan year.

(ii) Pursuant to paragraph (c)(2)(vii) of this
section, Employer C determines the number
of lives covered for the 2014 plan year as: the
sum of 1,000 (4,000 total participants on the
first day of the plan year—3,000 participants
covered by the specified health insurance
policy on the first day of the plan year) and
1,300 (4,200 total participants—2,900
participants covered by the specified health
insurance policy on the first day of the plan
year), or 2,300. To calculate the section 4376
fee under paragraph (c)(1) of this section for
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the 2014 plan year, Employer C must
determine the applicable dollar amount
under paragraph (c)(3) of this section and
multiply that amount by 2,300.

(viii) Special rule for the first year the
fee is in effect. Notwithstanding
paragraph (c)(2)(i) of this section, for a
plan year beginning before July 11,
2012, and ending on or after October 1,
2012, a plan sponsor may determine the
average number of lives covered under
the plan for the plan year using any
reasonable method.

(3) Applicable dollar amount. For a
plan year ending on or after October 1,
2012, and before October 1, 2013, the
applicable dollar amount is $1. For a
plan year ending on or after October 1,
2013, and before October 1, 2014, the
applicable dollar amount is $2. For any
plan year ending in any Federal fiscal
year beginning on or after October 1,
2014, the applicable dollar amount is
equal to the sum of—

(i) The applicable dollar amount for
the plan year ending in the previous
Federal fiscal year; plus

(ii) The amount equal to the product
of—

(A) The applicable dollar amount for
the plan year ending in the previous
Federal fiscal year; and

(B) The percentage increase in the
projected per capita amount of the
National Health Expenditures most
recently released by the Department of
Health and Human Services before the
beginning of the Federal fiscal year.

(4) Examples. The following examples
illustrate the principle of paragraph
(c)(3) of this section.

Example 1. (Calendar year plan). (i) Plan
Sponsor C maintains Plan X which has a
calendar year plan year; the plan continues
in operation for the entire calendar years
2012 through 2019. Plan X is an applicable
self-insured health plan, within the meaning
of §46.4376-1(b)(1), and Plan Sponsor G is
liable for the fee imposed by section 4376,
determined in accordance with these
regulations, beginning with the 2012 plan
year—the plan year beginning January 1,
2012, and ending December 31, 2012—and
ending with the 2018 plan year—the plan
year beginning January 1, 2018, and ending
December 31, 2018. In accordance with
§40.6071(a)-1(c) of this chapter:

(ii) The first Form 720 that must be filed
to report and pay the fee imposed by section
4376 for Plan X covers the 2012 plan year
(January 1, 2012, through December 31, 2012)
and must be filed no later than July 31, 2013,
and the fee reported on this form must be
calculated by multiplying the average
number lives by $1 (the applicable dollar
amount in effect for plans with plan years
beginning on or after October 1, 2012, and
before October 1, 2013); and

(ii) The last Form 720 that must be filed
to report and pay the fee imposed by section
4376 for Plan X covers the 2018 plan year

(January 1, 2018, through December 31, 2018)
and must be filed no later than July 31, 2019,
and the fee reported on this form must be
calculated using the applicable dollar
amount in effect for plan years ending on or
after October 1, 2018, and before October 1,
2019.

Example 2. (Fiscal year plan). (i) Plan
Sponsor B maintains Plan W, which has a
fiscal year plan year ending on July 31; the
plan continues in operation for the entire
fiscal year plan years from August 1, 2012,
through July 31, 2019. Plan W is an
applicable self-insured health plan, within
the meaning of § 46.4376—1(b)(1), and Plan
Sponsor B is liable for the fee imposed by
section 4376, determined in accordance with
these regulations, beginning with the 2012
plan year—the plan year beginning on
August 1, 2012, and ending on July 31,
2013—and ending with the 2018 plan year—
plan year beginning on August 1, 2018, and
ending July 31, 2019. In accordance with
§40.6071(a)-1(c) of this chapter:

(ii) The first Form 720 that must be filed
to report and pay the fee imposed by section
4376 for Plan X covers the 2012 plan year
(August 1, 2012, through July 31, 2013) and
must be filed no later than July 31, 2014, and
the fee reported on this form must be
calculated by multiplying the average
number lives by $1 (the applicable dollar
amount in effect for plans with plans years
beginning on or after October 1, 2012, and
before October 1, 2013); and

(iii) The last Form 720 that must be filed
to report and pay the fee imposed by section
4376 for Plan X covers the 2018 plan year
(August 1, 2018, through July 31, 2019) and
must be filed no later than July 31, 2020, and
the fee must be calculated using the
applicable dollar amount in effect for plan
years ending on or after October 1, 2018, and
before October 1, 2019.

(d) Effective/Applicability date. This
section applies for plan years that end
on or after October 1, 2012, and before
October 1, 2019.

§46.4377-1 Definitions and special rules.

(a) Definitions. The following
definitions apply for purposes of
sections 4375 and 4376 and §§ 46.4375—
1 and 46.4376-1.

(1) Accident and health coverage. The
term accident and health coverage
means any coverage that, if provided by
an insurance policy, would cause such
policy to be a specified health insurance
policy (as defined in section 4375(c) and
§46.4375-1(b)(1)). Accident and health
coverage also includes coverage for an
active employee, a former employee, or
a qualifying beneficiary that is
continuation coverage required under
the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA) or
similar continuation coverage under
other federal law or under state law.

(2) Individual residing in the United
States—(i) The term individual residing
in the United States means an

individual with a place of abode in the
United States.

(ii) Determination of place of abode.
For purposes of paragraph (a)(2) of this
section, an issuer or a plan sponsor may
rely on the most recent address on file
with the issuer or plan sponsor and may
treat the primary insured and the
primary insured’s spouse, dependents,
or other beneficiaries covered by the
policy as having the same place of
abode. For this purpose, the primary
insured is the individual covered by the
policy whose eligibility for coverage
was not due to that individual’s status
as the spouse, dependent, or other
beneficiary of another covered
individual.

(3) United States. The term United
States includes American Samoa, Guam,
the Northern Mariana Islands, Puerto
Rico, the Virgin Islands, and any other
possession of the United States.

(4) Federal fiscal year. The term
Federal fiscal year means the year
beginning on October 1 and ending on
the following September 30.

(b) Treatment of exempt governmental
programs—(1) In general. The fees
imposed by sections 4375 and 4376 do
not apply to any covered life under an
exempt governmental program as
defined in paragraph (b)(2) of this
section.

(2) Exempt governmental program.
For purposes of this section, exempt
governmental program means any—

(i) Insurance program established
under title XVIII of the Social Security
Act;

(ii) Medical assistance program
established by title XIX or XXI of the
Social Security Act;

(iii) Program established by Federal
law for providing medical care (other
than through insurance policies) to
individuals (or their spouses and
dependents) by reason of such
individuals being (or having been)
members of the Armed Forces of the
United States; and

(iv) Program established by Federal
law for providing medical care (other
than through insurance policies) to
members of Indian tribes (as defined in
section 4(d) of the Indian Health Care
Improvement Act).

(c) Effective/Applicability date. This
section applies to all policy and plan
years that end on or after October 1,
2012, and before October 1, 2019.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 12. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
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m Par. 13.In § 602.101, paragraph (b) is
amended by adding the following
entries in numerical order to the table
to read as follows:

§602.101 OMB Control numbers.
* * * * *
(b) * *x %

CFR Part or section where Current OMB

indentified and described control No.
46.4375-1 ... 1545-2238
46.4376-1 1545-2238

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: November 28, 2012.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2012-29325 Filed 12-5-12; 8:45 am|
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN) is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) has determined that USS
CHANCELLORSVILLE (CG 62) is a
vessel of the Navy which, due to its
special construction and purpose,
cannot fully comply with certain
provisions of the 72 COLREGS without
interfering with its special function as a
naval ship. The intended effect of this
rule is to warn mariners in waters where
72 COLREGS apply.

DATES: This rule is effective December 6,
2012 and is applicable beginning
November 14, 2012.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Jocelyn Loftus-Williams,
JAGC, U.S. Navy, Admiralty Attorney,
(Admiralty and Maritime Law), Office of
the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave. SE.,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone 202—685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR Part 706.
This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law), under authority delegated by the
Secretary of the Navy, has certified that
USS CHANCELLORSVILLE (CG 62) is a
vessel of the Navy which, due to its
special construction and purpose,
cannot fully comply with the following
specific provisions of 72 COLREGS
without interfering with its special
function as a naval ship: Annex I,
paragraph 3(a), pertaining to the

and after masthead lights. The DAJAG
(Admiralty and Maritime Law) has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

For the reasons set forth in the
preamble, amend part 706 of title 32 of
the CFR as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended in Table
Five by revising the entry for USS
CHANCELLORSVILLE (CG 62) to read
as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

horizontal distance between the forward * * * * *
TABLE FIVE
After
Masthead lights Forward masthead light
not over all other masthead light not less than 2 ship’s Phegﬁggaigf
Vessel Number lights and in forward quarter length aft of separation
obstructions. of ship. Annex I,  forward masthead aﬁained
Annex |, sec. 2(f) sec. 3(a) light. Annex I, sec.
3(a)
USS CHANCELLORSVILLE ........ccccceeee. (O] C X -~ X X 36.8

Approved: November 14, 2012.
A.B. Fischer,

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate, General (Admiralty and
Maritime Law).

Dated: November 20, 2012.
C.K. Chiappetta,

Lieutenant Commander, Office of the Judge
Advocate General, U.S. Navy, Federal
Register Liaison Officer.

[FR Doc. 2012-29477 Filed 12-5-12; 8:45 am]
BILLING CODE 3810-FF-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-1021]

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway
(Alternate Route), Dismal Swamp
Canal, South Mills, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Great
Dismal Swamp Canal Bridge, at mile
28.0, over the Atlantic Intracoastal
Waterway (Alternate Route), Dismal
Swamp Canal, South Mills, NC. The
deviation restricts the operation of the
draw span and is necessary in order to
facilitate the structural repair of the
bridge.

DATES: This deviation is effective from
8 a.m. December 10, 2012, until 5 p.m.
December 14, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket USCG-2012-1021 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2012-1021 in the “Search” box, and
then clicking ““Search”. This material is
also available for inspection or copying
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Bill H. Brazier, Bridge
Management Specialist, Fifth Coast
Guard District, telephone (757) 398—
6422, email Bill. H.Brazier@uscg.mil. If
you have questions on reviewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, (202) 366—
9826.

SUPPLEMENTARY INFORMATION: The North
Carolina Department of the
Environment and Natural Resources,
Division of Parks and Recreation, who
owns and operates this swing-type
bridge, has requested a temporary
deviation from the current operating

regulations set out in 33 CFR 117.820,
to facilitate the structural repair of the
bridge.

The Great Dismal Swamp Canal
Bridge is normally maintained in the
open position to navigation, closing
only for pedestrian crossings and
periodic maintenance.

Under this temporary deviation, the
drawbridge will be closed to navigation
from 8 a.m., on December 10, 2012,
through 5 p.m., on December 14, 2012.

Vessel traffic along this part of the
Atlantic Intracoastal Waterway
(Alternate Route) consists of pleasure
craft including sail boats, and fishing
boats, with some commercial traffic.
The alternate route for vessels transiting
is the Atlantic Intracoastal Waterway,
Albemarle Sound to Sunset Beach. The
bridge will be unable to open in an
emergency.

The Coast Guard has carefully
coordinated the restrictions with
recreational waterway users. The Coast
Guard will inform all users of the
waterway through our Local and
Broadcast Notice to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the draw must return to its original
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 21, 2012.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2012-29443 Filed 12-5-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012—-1014]

Drawbridge Operation Regulation; Mile
359.4, Missouri River, Kansas City, MO
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating

schedule that governs the Harry S.
Truman Railroad Drawbridge across the
Missouri River, mile 359.4, at Kansas
City, Missouri. The deviation is
necessary to allow the replacement of 64
counterweight cables that facilitate
movement of the lift span. This
deviation allows the bridge to remain in
the closed position while the
counterweight cables are replaced.

DATES: This deviation is effective from
7 a.m. on February 11, 2013, through
11:59 p.m. on March 2, 2013. If due to
weather or other conditions,
replacement cable work has not begun
by 7 a.m. on February 11, 2013, the
normal operating schedule in 33 CFR
117.687 will be maintained until this
replacement work has started.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
1014 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-1014 in the “Search” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Eric A. Washburn, Bridge
Administrator, Western Rivers, Coast
Guard 314-269-2378, email
Eric.Washburn@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Canadian Pacific Railway requested a
temporary deviation for the Harry S.
Truman Railroad Drawbridge, across the
Missouri River, mile 359.4, at Kansas
City, Missouri to remain in the closed-
to-navigation position while 64
counterweight cables that facilitate
movement of the lift span are replaced.
The closure period will start at 7 a.m.
on February 11, 2013, and continue
through 11 p.m. on March 2, 2013.

Once the counterweight cables are
removed, the lift span will not be able
to open, even for emergencies, until the
replacement of the counterweight cables
are installed.

The Harry S. Truman Railroad
Drawbridge currently operates in
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accordance with 33 CFR 117.687, which
states the draws of the bridges across the
Missouri River shall open on signal;
except during the winter season
between the date of closure and date of
opening of the commercial navigation
season as published by the Army Corps
of Engineers, the draws need not open
unless at least 24 hours advance notice
is given.

There are no alternate routes for
vessels transiting this section of the
Missouri River. The Harry S. Truman
Railroad Drawbridge, in the closed-to-
navigation position, provides a vertical
clearance of 51.3 feet above zero on
W. B. gage at Kansas City, Missouri.
Navigation on the waterway consists
primarily of commercial tows and
recreational watercraft. This temporary
deviation has been coordinated with the
waterway users.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 16, 2012.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2012—29444 Filed 12-5-12; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 51
RIN 2900-A057

Contracts and Provider Agreements
for State Home Nursing Home Care

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: This interim final rule
amends Department of Veterans Affairs
(VA) regulations to allow VA to enter
into contracts or provider agreements
with State homes for the nursing home
care of certain disabled veterans. This
rulemaking is required to implement a
change in law that revises how VA will
pay for care provided to these veterans
and authorizes VA to use provider
agreements to pay for such care. The
change made by this law applies to all
care provided to these veterans in State
homes on and after February 2, 2013.
DATES: Effective Date: This interim final
rule is effective on February 2, 2013.
Comments must be received by VA on
or before February 4, 2013.

ADDRESSES: Written comments may be
submitted by email through http://

www.regulations.gov; by mail or hand-
delivery to Director, Regulation Policy
and Management (02REG), Department
of Veterans Affairs, 810 Vermont
Avenue NW., Room 1068, Washington,
DC 20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to ‘“RIN 2900—
AO57—Contracts and Provider
Agreements for State Home Nursing
Home Care.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,
between the hours of 8:00 a.m. and 4:30
p-m., Monday through Friday (except
holidays). Please call (202) 461—4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Kelly Schneider, State Home Per Diem
Program Manager, Purchased Care
(10NB3), Chief Business Office,
Veterans Health Administration, 810
Vermont Avenue NW., Washington, DC
20420. Please call (308) 389-5106. (This
is not a toll-free number.)
SUPPLEMENTARY INFORMATION: This
rulemaking implements VA’s authority
to pay for State home nursing home care
under section 105 of the Honoring
America’s Veterans and Caring for Camp
Lejeune Families Act of 2012 (the Act),
Public Law 112-154, 126 Stat. 1165,
which was enacted on August 6, 2012.
VA pays State veterans homes to
provide nursing home care to eligible
veterans under 38 U.S.C. 1741 and 1745.
Under 38 U.S.C. 1745, as it existed
before it was amended by section 105 of
the Act, and current 38 CFR 51.41, VA
currently pays State homes a special
daily per diem rate for care provided to
the following veterans: Those who need
nursing home care for a service-
connected disability, and those who
need nursing home care and have either
a service-connected disability rating of
70 percent or more or a rating of total
disability based on individual
unemployability. These payments under
current 38 CFR 51.41 are considered
grant payments. Section 105 of the Act
requires VA to change the mechanism
for paying State homes for care provided
to these veterans. Specifically, as of
February 2, 2013, VA will only be
authorized to use contracts or provider
agreements to pay State homes for the
nursing home care of these veterans.
This rulemaking therefore will revise
VA’s regulation at 38 CFR 51.41,
effective February 2, 2013, to implement

VA’s authority under the Act to enter
into provider agreements and contracts
to pay for this care.

In §51.41(a), as revised by this
rulemaking (hereinafter referred to as
“revised §51.41"), we identify the
veterans whose care is affected by this
rulemaking, i.e., veterans residing in
State homes who need nursing home
care for a VA adjudicated service-
connected disability, or who need
nursing home care and have either: (1)
A singular or combined rating of 70
percent or more based on one or more
service-connected disability, or (2) a
rating of total disability based on
individual unemployability. These
veterans are identified by statute and are
the same veterans for whose care State
homes are currently paid the special
daily per diem rate. 38 U.S.C.
1745(a)(1)(A) and (B). This rulemaking
will affect payments for State nursing
home care only for these veterans. VA
will continue to pay basic per diem as
specified in 38 CFR part 51 for all other
veterans receiving State home nursing
home care.

Consistent with current practice, if a
veteran receives a retroactive VA
service-connected disability rating and
becomes a veteran identified in revised
§51.41(a), the State home may request
additional payment for care rendered
prior to the rating. Revised §51.41(c)(4)
provides that in these instances the
State home may request payment under
the VA provider agreement for care back
to the retroactive effective date or
February 2, 2013, whichever is later. For
care provided to a veteran before
February 2, 2013, the State home may
request payment at the special per diem
rate in effect at the time that the care
was rendered, which will be reimbursed
based on VA’s special per diem
authority in current § 51.41. VA cannot
enter into a contract to make retroactive
payments for care rendered in the past.
This is because contracts can only be
created for a bona fide need that exists
at the time of contract execution, not
one that may have existed in the past.

Revised §51.41(a) states that VA and
State homes may enter into both
contracts and provider agreements, but
each veteran’s care will be paid through
only one of these two instruments. This
allows VA and State homes to use the
payment instrument that best meets
their needs.

As noted above, section 105 of the Act
specifies that VA must pay State homes
for the nursing home care of these
veterans using either contracts or
provider agreements. Because the Act
makes no further explanation of the
term “‘contracts,” VA has determined
that existing contracting authorities
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should apply in this regulation.
Contracts between VA and State homes
are currently negotiated under Federal
contract statutes and regulations,
including the Federal Acquisition
Regulation, which is set forth at 48 CFR
chapter 1, and VA Acquisition
Regulations, which are set forth at 48
CFR chapter 8.

Paragraph (b) of revised § 51.41
discusses contracts. The Act requires
that rates of payments be “based on a
methodology, developed by the
Secretary in consultation with the State
home, to adequately reimburse the State
home for the care provided.” Pub. L.
112—154, Sec. 105(a)(2). Contracts are
negotiated with each State home, as
stated in revised §51.41(b)(1).
Additionally, the Act requires that VA
offer, at the request of the State home,
to provide either a contract or provider
agreement that “reflects the overall
methodology of reimbursement for such
care that was in effect for such state
home on the day before the date of
enactment of this Act.” Pub. L. 112-154,
Sec. 105(c)(2). This mandate is stated in
revised §51.41(b)(2).

Revised §51.41(c) sets forth VA’s
authority to enter into provider
agreements for State nursing home care.
Under 38 U.S.C. 1745(a)(1), as amended
by section 105 of the Act, VA is
authorized to enter into an agreement
under 38 U.S.C. 1720(c)(1) with each
State home for nursing home care.
Section 1720(c)(1) authorizes VA to
enter into agreements with non-VA
providers using “‘the procedures
available for entering into provider
agreements under section 1866(a) of the
Social Security Act.” Section 1866(a)
(codified at 42 U.S.C. 1395cc(a))
authorizes the Department of Health and
Human Services to enter into
agreements with participating Medicare
providers, and specifies the rates and
terms of those agreements. Similar
agreements are offered under State
Medicaid programs. Agreements under
both Medicare and State Medicaid
programs are administered by the
Centers for Medicare and Medicaid
Services (CMS).

Pursuant to the Act, this rulemaking
implements VA’s authority in section
1720(c)(1) to enter into provider
agreements with State homes to provide
care to the veterans covered by the Act.
VA provider agreements with State
homes will be entered into using
procedures similar to those used in
entering into Medicare agreements. VA
provider agreements will accommodate
the differences between VA’s State
home programs and Medicare programs
and enable participation in VA provider
agreements by all State homes.

The rates of payment for VA provider
agreements are reflected in revised
§51.41(c)(1), and the procedures and
standards of care are covered in revised
§51.41(c)(3).

Revised §51.41(c)(1) establishes
payment rates for VA provider
agreements by adopting part of VA’s
existing payment methodology for State
homes providing care to veterans
affected by the Act. For VA provider
agreements, we have adopted VA’s rate
calculation from current § 51.41(b)(1),
which is commonly called the
“prevailing Medicare rate” (“prevailing
rate”’). The prevailing rate is specific to
each State home, and is based on an
average of CMS case-level data in the
geographic area, labor costs, and
physician’s fees. Under provider
agreements, VA will pay each State
home the prevailing rate for the veterans
under their care each day. By contrast,
under a Medicare or State Medicaid
agreement, the State home would be
paid an amount determined by a CMS
rate schedule specific to each resident,
based on an assessment of their medical
conditions and the amount of care the
resident would require. We have
amended the prevailing rate regulation
in §51.41(c) to make it clearer and
easier to understand how the rates are
calculated, but the method used for
calculating the rates remains the same.

There are strong administrative
reasons to support using the prevailing
rate to pay for care provided to veterans
by State nursing homes. Foremost, using
a single, fixed rate will provide regular
and predictable payment amounts,
which will make administration of the
program easier both for VA and for State
homes. Second, the prevailing rate is
familiar to State veterans homes, as it
has been one of two payment
methodologies that have been effective
in VA regulations since May 29, 2009.
It is also familiar to VA for the same
reasons, which will make it easy to
implement as a payment rate in the
short period of time required by statute
(i.e., on and after February 2, 2013). In
addition, some State homes—
particularly the approximately 40
percent of State homes that are not CMS
certified—are unfamiliar with the
process of determining an appropriate
individualized rate using the CMS fee
schedule. Moreover, these rates must be
adjusted whenever the veteran’s level of
care adjusts, which means that the same
veteran might be subject to several
different rates during any one calendar
month. These frequent calculations and
recalculations would be particularly
burdensome on State homes that lack
current administrative mechanisms to
perform them, but would also present a

significant strain on VA’s ability to
effectively administer payments and
ensure that payments are correct.
Moreover, the prevailing rate
methodology should not, over time,
deviate from the amount that payment
would be using the Medicare fee
schedule. The prevailing rate is based
on CMS data, therefore it is a close
reflection of the payments State homes
would receive if CMS rates were used.
Finally, VA has received comments
from State homes and groups
representing the State homes that they
would prefer to receive the prevailing
rate.

Under this rule, the VA provider
agreement payment mechanism presents
an option to pay for State home care that
is distinct from contracting. Apart from
the distinct terminology difference,
using the prevailing rate, which is based
on the non-negotiable Medicare fee
schedule (or State Medicaid payment
system), does not permit rate
negotiation. In this manner, provider
agreements are not contractual in
nature. Allowing VA and State homes to
negotiate rates would make the
agreements subject to the authorities
applicable to negotiated contracts,
which is contrary to Congressional
intent.

Revised § 51.41(c)(2) requires that the
provider agreement reflect that State
homes may not charge any individual,
insurer, or entity other than VA for
nursing home care paid for by VA under
a VA provider agreement. A similar
requirement is in current §51.41(c), and
the basis for the requirement that
payment under an agreement must
represent payment in full is not affected
by the amendments made by the Act.
The purpose of this paragraph,
consistent with the purpose of the
current paragraph, is to ensure that VA
does not pay for services—such as drugs
or medical care—that should be
provided by the State home as part of
the home’s care for the veteran. It is also
to ensure that VA does not pay for care
that is covered by another responsible
party.

Revised §51.41(c)(3) states that
provider agreements are subject to the
rest of 38 CFR part 51, unless part 51
conflicts with paragraph (c). It also
states that the term “per diem” in part
51 includes payments under provider
agreements for the purposes of this
section. This provision will ensure that
State homes are subject to VA’s
requirements such as recognition and
certification, standards of care,
enforcement of such standards, etc, in
the same manner as they are currently.
Nothing in the Act suggests that these
procedures and standards should not
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apply to State homes to which we will
pay for care via a provider agreement.
Moreover, State homes are familiar with
our existing procedures and standards
and will also need to continue to
comply with them in order to receive
VA basic per diem payments for
providing nursing home care to veterans
who are not subject to this rulemaking.
Revised 51.41(c)(4) describes
procedures for payments if a veteran
receives a retroactive VA service-
connected disability rating, as discussed
previously.

Revised paragraph (d) requires that
the Director of the VA medical center of
jurisdiction or a designee sign VA
provider agreements.

Revised § 51.41(e) requires a State
home to submit a VA Form 10-10EZ,
Application for Medical Benefits (or VA
Form 10-10EZR, Health Benefits
Renewal Form), and VA Form 10-10SH,
State Home Program Application for
Care—Medical Certification, to the VA
medical center of jurisdiction prior to
entering into a VA provider agreement
for the veterans for whom the State
home will seek payment under the
provider agreement. These VA forms are
currently submitted by a new State
home or when a State home seeks
payment for providing care to a new
veteran in the State home. VA must
collect these forms from States seeking
to enter into provider agreements to
assist with administering the change
from the current per diem payment
program to provider agreements.
Revised § 51.41(e) also requires that
State homes with a VA provider
agreement follow §51.43(a) regarding
submission of required forms for
payments.

Revised paragraph (f) sets forth
procedures to terminate provider
agreements. A State home can terminate
the agreement by sending VA written
notice of its intent to terminate the
agreement 30 days in advance of the
termination date under paragraph (f)(1).
This provision is consistent with the
transfer and discharge rights of veterans
stated in § 51.80. It is important to
ensure that VA has advance notice of
any termination that might cause a
disruption in care for veterans, and also
because State homes may choose to
contract with VA to provide care, rather
than continue to provide care under a
provider agreement. Under paragraph
(f)(2), a VA provider agreement will
terminate immediately upon a final
determination that the State home has
lost VA recognition under 38 CFR 51.30.
This provision is substantively
consistent with current State home per
diem payment procedures at §§51.10
and 51.30(f).

Revised § 51.41(g) says that under
these provider agreements, State homes
need not comply with the Service
Contract Act of 1965 (codified at 41
U.S.C. 351, et seq.). While the Service
Contract Act of 1965 applies to contracts
entered into by the United States for
services by service employees, it does
not apply to Medicare provider
agreements because these are not
contracts with the United States. This is
consistent with VA’s recent
interpretation of its provider agreement
authority under 38 U.S.C. 1720(c)(1) in
RIN 2900-A015, in which we explain
that VA provider agreements are not
contracts. VA provider agreements are
based on the non-negotiable Medicare
fee schedule (or State Medicaid
payment system), which does not
permit rate negotiation. In this manner,
provider agreements are not contractual
in nature. VA believes it is reasonable
to apply this interpretation to all VA
provider agreements because their
purpose and execution is the same.
However, paragraph (g) would require
that providers comply with all other
applicable Federal laws concerning
employment and hiring practices,
including the Fair Labor Standards Act,
National Labor Relations Act, the Civil
Rights Acts, the Age Discrimination in
Employment Act of 1967, the Vocational
Rehabilitation Act of 1973, Worker
Adjustment and Retraining Notification
Act, Sarbanes-Oxley Act of 2002,
Occupational Health and Safety Act of
1970, Immigration Reform and Control
Act of 1986, Consolidated Omnibus
Reconciliation Act, the Family and
Medical Leave Act, the Americans with
Disabilities Act, the Uniformed Services
Employment and Reemployment Rights
Act, the Immigration and Nationality
Act, the Consumer Credit Protection
Act, the Employee Polygraph Protection
Act, and the Employee Retirement
Income Security Act.

The Act requires VA to consult with
State homes to develop the payment
methodology under these authorities.
During development of this rulemaking,
groups representing State veterans
homes, such as the National Association
of State Veterans Homes and the
National Association of State Directors
of Veterans Affairs, and State officials
on their own wrote to VA and spoke
with VA representatives about
implementing the Act and provided
comments about payment
methodologies under contracts and
provider agreements. In addition to
these discussions and submissions,
contracts are negotiated with each State
home, and that negotiation will provide
the opportunity for individualized

consultation. The comment period for
this notice also serves as part of the
consultation process for payments
under provider agreements. VA
welcomes further comment from the
public, particularly those who will be
affected by this regulation, to ensure we
implement the new payment
methodology required by the Act
effectively.

Administrative Procedure Act

The Secretary of Veterans Affairs
finds that there is good cause under 5
U.S.C. 553(b)(B) to publish this rule
without prior opportunity for public
comment. This interim final rule is
necessary to implement the contracting
and provider agreement authority of
section 105 of the Act, which requires
VA to change its payment methodology
for State home nursing home care of
severely disabled Veterans. This rule
must be in place by February 2, 2013,
in order to ensure continuity of care for
affected veterans in State veterans
nursing homes. As of February 2, 2013,
VA will no longer have authority to use
its current procedures to pay State
homes for care provided to the affected
veterans, and must enter into either
contracts or provider agreements with
State homes by that date. VA presently
has the authority to enter into contracts
with State homes on that date, but many
State homes have notified VA that some
States will be unable to enter into
contracts with VA for this care due to
the application of many Federal
acquisition laws, such as the Service
Contract Act of 1965, the applicability
of which State governing bodies may
not support because the provisions
would require greater expenditures by
the States. However, VA lacks the
authority to enter into provider
agreements without this rulemaking.
Failure to effect this regulatory change
by February 2, 2013, may cause serious
disruptions in VA’s ability to pay for the
care provided to certain veterans in
State home nursing homes. For the
foregoing reasons, VA is issuing this
rule as an interim final rule, effective on
February 2, 2013. The Secretary of
Veterans Affairs will consider and
address comments that are received
within 60 days after this interim final
rule is published in the Federal
Register.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
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or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

Although this action contains a
provision constituting collections of
information at 38 CFR 51.41(e), under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521), no new or proposed revised
collections of information are associated
with this interim final rule. The
information collection requirements for
§51.41(e) are currently approved by the
Office of Management and Budget
(OMB) and have been assigned OMB
control numbers 2900-0091 and 2900—
0160.

Regulatory Flexibility Act

The Secretary hereby certifies that
this interim final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
interim final rule will directly affect
only States and will not directly affect
small entities. Therefore, pursuant to 5
U.S.C. 605(b), this rulemaking is exempt
from the initial and final regulatory
flexibility analysis requirements of 5
U.S.C. 603 and 604.

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as “‘any regulatory action that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create

a serious inconsistency or otherwise
interfere with an action taken or
planned by another agencys; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action,
and it has been determined not to be a
significant regulatory action under
Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This interim final rule will
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.007, Blind Rehabilitation Centers;
64.008, Veterans Domiciliary Care;
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
64.011, Veterans Dental Care; 64.012,
Veterans Prescription Service; 64.013,
Veterans Prosthetic Appliances; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical
Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence; and 64.022, Veterans
Home Based Primary Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on December 3, 2012 for
publication.

List of Subjects in 38 CFR Part 51

Administrative practice and
procedure; Claims; Day care; Dental
health; Government contracts; Grant
programs—health; Grant programs—

veterans; Health care; Health facilities;
Health professions; Health records;
Mental health programs; Nursing
homes; Reporting and recordkeeping
requirements; Travel and transportation
expenses; Veterans.

Dated: December 3, 2012.
Robert C. McFetridge,
Director of Regulation Policy and
Management, Office of General Counsel,
Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 51 as
follows:

PART 51—PER DIEM FOR NURSING
HOME CARE OF VETERANS IN STATE
HOMES

m 1. The authority citation for part 51
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1720,
1741-1743; and as stated in specific sections.

m 2. Revise § 51.41 to read as follows:

§51.41 Contracts and provider
agreements for certain veterans with
service-connected disabilities.

(a) Contract or VA provider agreement
required. VA and State homes may enter
into both contracts and provider
agreements. VA will pay for each
eligible veteran’s care through either a
contract or a provider agreement (called
a “VA provider agreement”). Eligible
veterans are those who:

(1) Are in need of nursing home care
for a VA adjudicated service-connected
disability, or

(2) Have a singular or combined rating
of 70 percent or more based on one or
more service-connected disabilities or a
rating of total disability based on
individual unemployability and are in
need of nursing home care.

(b) Payments under contracts.
Contracts under this section will be
subject to this part to the extent
provided for in the contract and will be
governed by federal acquisition law and
regulation. Contracts for payment under
this section will provide for payment
either:

(1) At a rate or rates negotiated
between VA and the State home; or

(2) On request from a State home that
provided nursing home care on August
5, 2012, for which the State home was
eligible for payment under 38 U.S.C.
1745(a)(1), at a rate that reflects the
overall methodology of reimbursement
for such care that was in effect for the
State home on August 5, 2012.

(c) Payments under VA provider
agreements. (1) State homes must sign
an agreement to receive payment from
VA for providing care to certain eligible
veterans under a VA provider
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agreement. VA provider agreements
under this section will provide for
payments at the rate determined by the
following formula. For State Homes in
a metropolitan statistical area, use the
most recently published CMS Resource
Utilization Groups (RUG) case-mix
levels for the applicable metropolitan
statistical area. For State Homes in a
rural area, use the most recently
published CMS Skilled Nursing
Prospective Payment System case-mix
levels for the applicable rural area. To
compute the daily rate for each State
home, multiply the labor component by
the State home wage index for each of
the applicable case-mix levels; then add
to that amount the non-labor
component. Divide the sum of the
results of these calculations by the
number of applicable case-mix levels.
Finally, add to this quotient the amount
based on the CMS payment schedule for
physician services. The amount for
physician services, based on
information published by CMS, is the
average hourly rate for all physicians,
with the rate modified by the applicable
urban or rural geographic index for
physician work, then multiplied by 12,
then divided by the number of days in
the year.

Note to paragraph (c)(1): The amount
calculated under this formula reflects the
prevailing rate payable in the geographic area
in which the State home is located for
nursing home care furnished in a non-
Department nursing home (a public or
private institution not under the direct
jurisdiction of VA which furnishes nursing
home care). Further, the formula for
establishing these rates includes CMS
information that is published in the Federal
Register every year and is effective beginning
October 1 for the entire fiscal year.
Accordingly, VA will adjust the rates
annually.

(2) The State home shall not charge
any individual, insurer, or entity (other
than VA) for the nursing home care paid
for by VA under a VA provider
agreement. Also, as a condition of
receiving payments under paragraph (c)
of this section, the State home must
agree not to accept drugs and medicines
from VA provided under 38 U.S.C.
1712(d) on behalf of veterans covered by
this section and corresponding VA
regulations (payment under paragraph
(c) of this section includes payment for
drugs and medicines).

(3) Agreements under paragraph (c) of
this section will be subject to this part,
except to the extent that this part
conflicts with this section. For purposes
of this section, the term “per diem” in
part 51 includes payments under
provider agreements.

(4) If a veteran receives a retroactive
VA service-connected disability rating
and becomes a veteran identified in
paragraph (a) of this section, the State
home may request payment under the
VA provider agreement for nursing
home care back to the retroactive
effective date of the rating or February
2, 2013, whichever is later. For care
provided after the effective date but
before February 2, 2013, the State home
may request payment at the special per
diem rate that was in effect at the time
that the care was rendered.

(d) VA signing official. VA provider
agreements must be signed by the
Director of the VA medical center of
jurisdiction or designee.

(e) Forms. Prior to entering into a VA
provider agreement, State homes must
submit to the VA medical center of
jurisdiction a completed VA Form 10—
10EZ, Application for Medical Benefits
(or VA Form 10-10EZR, Health Benefits
Renewal Form, if a completed VA Form
10-10EZ is already on file at VA), and
a completed VA Form 10-10SH, State
Home Program Application for Care—
Medical Certification, for the veterans
for whom the State home will seek
payment under the provider agreement.
After VA and the State home have
entered into a VA provider agreement,
forms for payment must be submitted in
accordance with paragraph (a) of this
section. VA Forms 10-10EZ and 10—
10EZR are set forth in full at §58.12 of
this chapter and VA Form 10-10SH is
set forth in full at § 58.13 of this chapter.

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control numbers 2900-0091 and
2900-0160.)

(f) Termination of VA provider
agreements. (1) A State home that
wishes to terminate a VA provider
agreement with VA must send written
notice of its intent to the Director of the
VA medical center of jurisdiction at
least 30 days before the effective date of
termination of the agreement. The
notice shall include the intended date of
termination.

(2) VA provider agreements will
terminate on the date of a final decision
that the home is no longer recognized by
VA under §51.30.

(g) Compliance with Federal laws.
Under provider agreements entered into
under this section, State homes are not
required to comply with reporting and
auditing requirements imposed under
the Service Contract Act of 1965, as
amended (41 U.S.C. 351, et seq.);
however, State homes must comply
with all other applicable Federal laws
concerning employment and hiring
practices including the Fair Labor

Standards Act, National Labor Relations
Act, the Civil Rights Acts, the Age
Discrimination in Employment Act of
1967, the Vocational Rehabilitation Act
of 1973, Worker Adjustment and
Retraining Notification Act, Sarbanes-
Oxley Act of 2002, Occupational Health
and Safety Act of 1970, Immigration
Reform and Control Act of 1986,
Consolidated Omnibus Reconciliation
Act, the Family and Medical Leave Act,
the Americans with Disabilities Act, the
Uniformed Services Employment and
Reemployment Rights Act, the
Immigration and Nationality Act, the
Consumer Credit Protection Act, the
Employee Polygraph Protection Act, and
the Employee Retirement Income
Security Act.

(Authority: 38 U.S.C. 101, 501, 1710, 1720,
1741-1745; 42 U.S.C. 1395cc)

[FR Doc. 2012-29521 Filed 12-5-12; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2012-0078; FRL-9722-9]
Approval and Promulgation of State
Implementation Plans: State of

Washington; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve the Best Available Retrofit
Technology (BART) determination for
NOx for the TransAlta Centralia
Generation LLC coal-fired power plant
in Centralia, Washington (TransAlta).
The Washington State Department of
Ecology (Ecology) submitted its
Regional Haze State Implementation
Plan (SIP) on December 22, 2010 to meet
the requirements of the Clean Air Act
Regional Haze Rule at 40 CFR 50.308.
On December 29, 2011 Ecology
submitted an update to the SIP
submittal containing a revised and
updated BART determination for
TransAlta. On May 23, 2012, EPA
proposed to approve the portion of the
revised SIP submission containing the
BART determination for TransAlta.77
FR 30467. EPA plans to act on the
remaining Regional Haze SIP elements
for Washington in the near future.
DATES: This action is effective on
January 7, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R10-OAR-
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2012-0078. Generally documents in the
docket are available at http://
www.regulations.gov or in hard copy at
EPA Region 10, Office of Air, Waste,
and Toxics, AWT-107, 1200 Sixth
Avenue, Seattle, Washington 98101.
Please note that while many of the
documents in the docket are available
electronically at http://
www.regulations.gov, some information
may not be publicly available, i.e.,
Confidential Business Information or
other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
large maps or voluminous materials, is
not placed on the Internet and will be
publicly available only at the hard copy
location. To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed directly
below.

FOR FURTHER INFORMATION CONTACT:
Steve Body, (206) 553—0782, or by email
at body.steve@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
the EPA. Information is organized as
follows:

I. What is the background for this final
action?

Ecology submitted its Regional Haze
SIP on December 22, 2010 to meet the
requirements of 40 CFR 50.308. On
December 29, 2011 Ecology submitted
an update to the SIP submittal
containing a revised and updated BART
determination for TransAlta. On May
23, 2012, EPA proposed to approve the
portion of the SIP submission
containing the BART determination for
NOx at TransAlta.

The TransAlta power plant, located in
Centralia, Washington, is a two unit
coal-fired power plant rated at 702.5
MW each, when burning coal from the
Centralia coalfield as originally
designed. The units now burn coal from
the Wyoming Powder River Basin and
are rated at 670 MW each. As explained
in the proposal, these Units are subject
to BART. The Regional Haze SIP
revision imposes as BART a NOx
emission limitation of 0.21 Ib/MMBtu
for each unit based on the installation
of selective noncatalytic reduction on
both coal-fired units plus Flex Fuel. It
also requires a one year performance
optimization study and lowering the
emission limits based on the study
results. Additionally, the BART
determination requires one unit to cease
burning coal by December 31, 2020 and
the second unit by December 31, 2025
unless Ecology determines that state or

federal law requires selective catalytic
reduction to be installed on either unit.

A detailed explanation of the Regional
Haze Rule, the BART requirements,
Ecology’s BART determination for
TransAlta and EPA’s reasons for
approving this SIP revision were
provided in the notice of proposed
rulemaking on May 23, 2012 and will
not be restated here.

IT. What is our response to comments
received on the notice of proposed
rulemaking?

The public comment period for EPA’s
proposal to approve the TransAlta
BART determination closed on June 22,
2012. EPA received only one comment
on its proposal. The comment, from
TransAlta, encouraged EPA to approve
the BART determination for NOx as
proposed.

ITI. What action is EPA taking?

EPA is approving the NOx emissions
BART determination for TransAlta.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law. Consistent with EPA policy,
EPA nonetheless provided a
consultation opportunity to Tribes in
Idaho, Oregon and Washington in letters
dated January 14, 2011. EPA received
one request for consultation, and we
have followed-up with that Tribe.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
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enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection,, Incorporation by reference,
Intergovernmental relations, Nitrogen
Oxides, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
oxides, Visibility. Volatile organic
compounds.

Dated: August 20, 2012.

Dennis J. McLerran,
Regional Administrator, Region 10.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart WW—Washington

m 2. Section 52.2470 is amended by
adding paragraph (c)(89) to read as
follows:

§52.2470 Identification of plan.
* * * * *
(C) * x %

(89) On December 29, 2011, the
Washington State Department of
Ecology submitted a Best Available
Retrofit Technology (BART)
determination and revised BART Order
6426 for the TransAlta Centralia
Generating LLC facility in Centralia,
Washington.

(i) Incorporation by reference.

(A) State of Washington, Department
of Ecology, Order 6426, first revision,
“BART Emission Limitations,” issued to
TransAlta Centralia Generation, LLC,
dated December 13, 2011, except the
undesignated introductory text, the
section titled “Findings,” and the
undesignated text following condition
13.

m 3. Section 52.2475 is amended by
adding paragraph (g)(2) to read as
follows:

§52.2475 Approval of plans.

* * * * *

(g) * k%

(2) EPA approves the Best Available
Retrofit Technology (BART)
determination for the TransAlta
Centralia Generating LLC facility in
Centralia Washington submitted by the
Washington State Department of
Ecology on December 29, 2011.

[FR Doc. 2012-29397 Filed 12-5-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55
[EPA-R09-OAR-2004-0091; FRL-9750-6]
Outer Continental Shelf Air

Regulations Consistency Update for
California

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (“EPA”) is finalizing the update
of the Outer Continental Shelf (“OCS”)
Air Regulations proposed in the Federal
Register on August 30, 2012.
Requirements applying to OCS sources
located within 25 miles of States’
seaward boundaries must be updated
periodically to remain consistent with
the requirements of the corresponding
onshore area (“COA”), as mandated by
the Clean Air Act, as amended in 1990
(“the Act”). The portion of the OCS air
regulations that is being updated
pertains to the requirements for OCS
sources for which the Santa Barbara
County Air Pollution Control District
(“Santa Barbara County APCD” or
“District”) is the designated COA. The
intended effect of approving the OCS
requirements for the Santa Barbara
County APCD is to regulate emissions
from OCS sources in accordance with
the requirements onshore.

DATES: This rule is effective on January
7, 2013. The incorporation by reference
of certain publications listed in this rule
is approved by the Director of the
Federal Register as of January 7, 2013.

ADDRESSES: EPA has established docket
number OAR-2004-0091 for this action.
The index to the docket is available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed in the index, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material), and some may
not be publicly available in either
location (e.g., CBI). To inspect the hard
copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, Air Division (Air—4),
U.S. EPA Region 9, 75 Hawthorne
Street, San Francisco, CA 94105, (415)
947-4120, allen.cynthia@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we,” “us,” or “our” refer to U.S. EPA.

Organization of this document: The
following outline is provided to aid in
locating information in this preamble.
1. Background
II. Public Comment
III. EPA Action
IV. Statutory and Executive Order Reviews

I. Background

On August 30, 2012 (77 FR 52630),
EPA proposed to incorporate various
Santa Barbara County APCD air
pollution control requirements into the
OCS Air Regulations at 40 CFR part 55.
We are incorporating these requirements
in response to the submittal of these
rules by the District. EPA has evaluated
the proposed requirements to ensure
that they are rationally related to the
attainment or maintenance of federal or
state ambient air quality standards or
Part G of title I of the Act, that they are
not designed expressly to prevent
exploration and development of the
OCS and that they are applicable to OCS
sources. 40 CFR 55.1. EPA has also
evaluated the rules to ensure that they
are not arbitrary or capricious. 40 CFR
55.12(e).

Section 328(a) of the Act requires that
EPA establish requirements to control
air pollution from OCS sources located
within 25 miles of states’ seaward
boundaries that are the same as onshore
requirements. To comply with this
statutory mandate, EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. This
limits EPA’s flexibility in deciding
which requirements will be
incorporated into part 55 and prevents
EPA from making substantive changes
to the requirements it incorporates. As
a result, EPA may be incorporating rules
into part 55 that do not conform to all
of EPA’s state implementation plan
(SIP) guidance or certain requirements
of the Act. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it
imply that the rule will be approved by
EPA for inclusion in the SIP.

II. Public Comment

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received no comments on the
proposed action.

III. EPA Action

In this document, EPA takes final
action to incorporate the proposed
changes into 40 CFR part 55. No
changes were made to the proposed
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action except for minor technical
corrections to the list of rules in the part
55 regulatory text to accurately reflect
the action we proposed. EPA is
approving the proposed action under
section 328(a)(1) of the Act, 42 U.S.C.
7627. Section 328(a) of the Act requires
that EPA establish requirements to
control air pollution from OCS sources
located within 25 miles of states’
seaward boundaries that are the same as
onshore requirements. To comply with
this statutory mandate, EPA must
incorporate applicable onshore rules
into Part 55 as they exist onshore.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to establish
requirements to control air pollution
from OCS sources located within 25
miles of States’ seaward boundaries that
are the same as onshore air control
requirements. To comply with this
statutory mandate, EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. 42
U.S.C. 7627(a)(1); 40 CFR 55.12. Thus,
in promulgating OCS consistency
updates, EPA’s role is to maintain
consistency between OCS regulations
and the regulations of onshore areas,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action simply updates the existing OCS
requirements to make them consistent
with requirements onshore, without the
exercise of any policy discretion by
EPA. For that reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement

Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it does not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
nor does it impose substantial direct
compliance costs on tribal governments,
nor preempt tribal law.

Under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., an agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.
OMB has approved the information
collection requirements contained in 40
CFR part 55 and, by extension, this
update to the rules, and has assigned
OMB control number 2060-0249. Notice
of OMB’s approval of EPA Information
Collection Request (“ICR”) No. 1601.07
was published in the Federal Register
on February 17, 2009 (74 FR 7432). The
approval expires January 31, 2012. As
EPA previously indicated (70 FR 65897—
65898, November 1, 2005), the annual
public reporting and recordkeeping
burden for collection of information
under 40 CFR part 55 is estimated to
average 549 hours per response, using
the definition of burden provided in 44
U.S.C. 3502(2).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Outer
Continental Shelf, Ozone, Particulate
matter, Permits, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: October 17, 2012.

Jared Blumenfeld,

Regional Administrator, Region IX.
Title 40 of the Code of Federal

Regulations, part 55, is amended as
follows:

PART 55—OUTER CONTINENTAL
SHELF AIR REGULATIONS

m 1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Clean Air Act
(42 U.S.C. 7401 et seq.) as amended by Pub.
L. 101-549.

m 2. Section 55.14 is amended b
revising paragraph (e)(3)(ii)(F) to read as
follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of states
seaward boundaries, by state.

* * * * *
(e) * *x %
3 * x %
( ) * %

(i) *

(F) Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources, October
2012.

* * * * *

m 3. Appendix A to CFR Part 55 is
amended by revising paragraph (b)(6)
under the heading “California” to read
as follows:

Appendix A to Part 55—Listing of State
and Local Requirements Incorporated
by Reference Into Part 55, by State.

* * * * *
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* * * * * Maintenance (Adopted 12/10/91) AGENCY
(b) * * * Rule 332 Petroleum Refinery Vacuum

(6) The following requirements are
contained in Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources:

Rule 102 Definitions (Adopted 06/21/12)

Rule 103 Severability (Adopted 10/23/78)

Rule 106 Notice To Comply for Minor
Violations (Repealed 01/01/2001)

Rule 107 Emergencies (Adopted 04/19/01)

Rule 201 Permits Required (Adopted 06/19/
08)

Rule 202 Exemptions to Rule 201 (Adopted
06/21/12)

Rule 203 Transfer (Adopted 04/17/97)

Rule 204 Applications (Adopted 04/17/97)

Rule 205 Standards for Granting Permits
(Adopted 04/17/97)

Rule 206 Conditional Approval of
Authority To Construct or Permit To
Operate (Adopted 10/15/91)

Rule 207 Denial of Application (Adopted
10/23/78)

Rule 210 Fees (Adopted 03/17/05)

Rule 212 Emission Statements (Adopted 10/
20/92)

Rule 301
78)

Rule 302
23/78)

Rule 304 Particulate Matter-Northern Zone
(Adopted 10/23/78)

Rule 305 Particulate Matter Concentration-
Southern Zone (Adopted 10/23/78)

Rule 306 Dust and Fumes-Northern Zone
(Adopted 10/23/78)

Rule 307 Particulate Matter Emission
Weight Rate-Southern Zone (Adopted 10/
23/78)

Rule 308
23/78)

Rule 309 Specific Contaminants (Adopted
10/23/78)

Rule 310 Odorous Organic Sulfides
(Adopted 10/23/78)

Rule 311 Sulfur Content of Fuels (Adopted
10/23/78)

Rule 312 Open Fires (Adopted 10/02/90)

Rule 316 Storage and Transfer of Gasoline
(Adopted 01/15/09)

Rule 317 Organic Solvents (Adopted 10/23/
78)

Rule 318 Vacuum Producing Devices or
Systems-Southern Zone (Adopted 10/23/
78)

Rule 321 Solvent Cleaning Operations
(Adopted 06/21/12)

Rule 322 Metal Surface Goating Thinner
and Reducer (Adopted 10/23/78)

Rule 323 Architectural Coatings (Adopted
11/15/01)

Rule 324 Disposal and Evaporation of
Solvents (Adopted 10/23/78)

Rule 325 Crude Oil Production and
Separation (Adopted 07/19/01)

Rule 326 Storage of Reactive Organic
Compound Liquids (Adopted 01/18/01)

Rule 327 Organic Liquid Cargo Tank Vessel
Loading (Adopted 12/16/85)

Rule 328 Continuous Emission Monitoring
(Adopted 10/23/78)

Rule 330 Surface Coating of Metal Parts and
Products (Adopted 06/21/12)

Circumvention (Adopted 10/23/

Visible Emissions (Adopted 10/

Incinerator Burning (Adopted 10/

Producing Systems, Wastewater Separators
and Process Turnarounds (Adopted 06/11/
79)

Rule 333 Control of Emissions From
Reciprocating Internal Combustion Engines
(Adopted 06/19/08)

Rule 342 Control of Oxides of Nitrogen
(NOx) From Boilers, Steam Generators and
Process Heaters) (Adopted 04/17/97)

Rule 343 Petroleum Storage Tank Degassing
(Adopted 12/14/93)

Rule 344 Petroleum Sumps, Pits, and Well
Cellars (Adopted 11/10/94)

Rule 346 Loading of Organic Liquid Cargo
Vessels (Adopted 01/18/01)

Rule 349 Polyester Resin Operations
(Adopted 06/21/12)

Rule 352 Natural Gas-Fired Fan-Type
Central Furnaces and Residential Water
Heaters (Adopted 10/20/11)

Rule 353 Adhesives and Sealants (Adopted
06/21/12)

Rule 359 Flares and Thermal Oxidizers
(Adopted 06/28/94)

Rule 360 Emissions of Oxides of Nitrogen
From Large Water Heaters and Small
Boilers (Adopted 10/17/02)

Rule 361 Small Boilers, Steam Generators,
and Process Heaters (Adopted 01/17/08)
Rule 370 Potential To Emit—Limitations for

Part 70 Sources (Adopted 06/15/95)

Rule 505 Breakdown Conditions Sections
A.,B.1,. and D. only (Adopted 10/23/78)

Rule 603 Emergency Episode Plans
(Adopted 06/15/81)

Rule 702 General Conformity (Adopted 10/
20/94)

Rule 801 New Source Review (Adopted 04/
17/97)

Rule 802 Nonattainment Review (Adopted
04/17/97)

Rule 803 Prevention of Significant
Deterioration (Adopted 04/17/97)

Rule 804 Emission Offsets (Adopted 04/17/
97)

Rule 805 Air Quality Impact Analysis and
Modeling (Adopted 04/17/97)

Rule 808 New Source Review for Major
Sources of Hazardous Air Pollutants
(Adopted 05/20/99)

Rule 1301 Part 70 Operating Permits—
General Information (Adopted 06/19/03)

Rule 1302 Part 70 Operating Permits—
Permit Application (Adopted 11/09/93)

Rule 1303 Part 70 Operating Permits—
Permits (Adopted 11/09/93)

Rule 1304 Part 70 Operating Permits—
Issuance, Renewal, Modification and
Reopening (Adopted 11/09/93)

Rule 1305 Part 70 Operating Permits—
Enforcement (Adopted 11/09/93)

* * * * *
[FR Doc. 2012-29413 Filed 12-5-12; 8:45 am]
BILLING CODE P

40 CFR Part 80
[EPA-HQ-OAR-2012-0223; FRL—- 9758-8]

Regulation of Fuels and Fuel
Additives: Modifications to Renewable
Fuel Standard and Diesel Sulfur
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: EPA published a direct final
rule on October 9, 2012 to amend the
definition of heating oil in 40 CFR
80.1401 in the Renewable Fuel Standard
(“RFS”) program under section 211(0) of
the Clean Air Act. The direct final rule
also amended requirements under EPA’s
diesel sulfur program related to the
sulfur content of locomotive and marine
diesel fuel produced by transmix
processors, and the fuel marker
requirements for 500 ppm sulfur
locomotive and marine (LM) diesel fuel
to allow for solvent yellow 124 marker
to transition out of the distribution
system. Because EPA received adverse
comments on the heating oil definition
and transmix amendments, we are
withdrawing those portions of the direct
final rule. Because EPA did not receive
adverse comments with respect to the
yellow marker amendments, those
amendments will become effective as
indicated in the direct final rule.

DATES: Effective December 6, 2012, EPA
withdraws the amendments to 40 CFR
80.511, 80.513, 80.572, 80.597, 80.1401,
80.1450, 80.1451, 80.1453, 80.1454, and
80.1460 published at 77 FR 61281
(October 9, 2012). Because EPA did not
receive adverse comments with respect
to the amendments to 40 CFR 80.510,
80.598, 80.610, and 80.1426, those
amendments will become effective on
December 10, 2012, as indicated in the
direct final rule.

FOR FURTHER INFORMATION CONTACT:
Kristien Knapp, Office of Transportation
and Air Quality, Mail Code: 6405], U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., 20460;
telephone number: (202) 343-9949; fax
number: (202) 343—-2800; email address:
knapp.kristien@epa.gov.
SUPPLEMENTARY INFORMATION: EPA
published a direct final rule on October
9, 2012 (77 FR 61281) to amend
provisions in the renewable fuel
standard (RFS) and diesel sulfur fuel
programs. The RFS amendment would
have changed the definition of home
heating oil. The diesel sulfur
amendments would have provided
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additional flexibility for transmix
processors who produce locomotive and
marine diesel fuel, and allowed solvent
yellow 124 marker to transition out of
the distribution system. We stated in the
direct final rule that if EPA received
timely adverse comment or a hearing
request on the rule or any specific
portion of the rule, we would publish a
withdrawal of the rule or a specific
portion of the rule in the Federal
Register informing the public that the
rule or portions of the rule with adverse
comment will not take effect. We
subsequently received adverse comment
on the RFS heating oil amendments and
the diesel transmix amendments. We
did not receive adverse comment on the
yellow marker amendments to 40 CFR
80.510, 80.598, 80.610, or the RFS
requirement for RIN generation, as
amended in 40 CFR 80.1426. Therefore,
EPA is withdrawing the direct final rule
with respect to the RFS heating oil
amendments and the diesel sulfur
transmix amendments, but leaving in
place the direct final rule with respect
to 40 CFR 80.510, 80.598, 80.610, and
80.1426. Those regulatory amendments
will take effect on December 10, 2012.

EPA intends to address all comments
received on the RFS heating oil and
diesel transmix amendments in
subsequent final actions, which will be
based on the parallel proposed rule also
published on October 9, 2012 (77 FR
61313). As stated in the direct final rule
and the parallel proposed rule, we will
not institute a second comment period
on this action.

Dated: November 30, 2012.
Lisa P. Jackson,
Administrator.

Accordingly, the regulatory
amendments to 40 CFR 80.511, 80.513,
80.572, 80.597, 80.1401, 80.1450,
80.1451, 80.1453, 80.1454, and 80.1460
published on October 9, 2012 (77 FR
61281) are withdrawn. The regulatory
amendments to 40 CFR 80.510, 80.598,
80.610, and 80.1426 will take effect on
December 10, 2012.

[FR Doc. 2012-29512 Filed 12-5-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2012-0106; FRL-9369-2]

AIkyI(Cg-Clg)
dimethylamidopropylamines;
Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of the N-alkyl(Cs-
Cis) dimethylamidopropylamines where
the alkyl group is linear and may be
saturated and/or unsaturated when used
as an inert ingredient at levels not to
exceed 20% in herbicide formulations
applied to growing crops. Dow
AgroSciences, LLC, submitted a petition
to EPA under the Federal Food, Drug,
and Cosmetic Act (FFDCA), requesting
establishment of an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of the N-alkyl(Cs-Cis)
dimethylamidopropylamines.

DATES: This regulation is effective
December 6, 2012. Objections and
requests for hearings must be received
on or before February 4, 2013, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0106, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
William Cutchin, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:

(703) 305-7990; email address:
cutchin.william@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0106 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 4, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any CBI) for inclusion in the public
docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit the non-
CBI copy of your objection or hearing
request, identified by docket ID number
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EPA-HQ-OPP-2012-0106, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of May 2, 2012
(77 FR 25957) (FRL-9346-1), EPA
issued a notice pursuant to FFDCA
section 408, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (PP
1E7949) by Dow AgroSciences, LLC,
9330 Zionsville Rd., Indianapolis, IN
46268. The petition requested that 40
CFR 180.920 be amended by
establishing an exemption from the
requirement of a tolerance for residues
of the N-alkyl(Cg-Cis)
dimethylamidopropylamines where the
alkyl group is linear and may be
saturated and/or unsaturated (9-
octadecenamide, N-[3-
(dimethylamino)propyl]-,(9Z)-, CAS
Reg. No. 109-28—4; dodecanamide, N-
[3-(dimethylamino)propyl], CAS Reg.
No. 3179-80—4; octadecanamide, N-[3-
(dimethylamino)propyl], CAS Reg. No.
7651-02-7; octanamide, N-[3-
(dimethylamino)propyl], CAS Reg. No.
22890-10—4; decanamide, N-[3-
(dimethylamino)propyl], CAS Reg. No.
22890-11-5; hexadecanamide, N-[3-
(dimethylamino)propyl], CAS Reg. No.
39669-97-1; tetradecanamide, N-[3-
(dimethylamino)propyl], CAS Reg. No.
45267-19—4; amides, coco, N-[3-
(dimethylamino)propyl], CAS Reg. No.
68140-01-2; N-[3-
(dimethylamino)propyl]-Ci»-Cis(even
numbered)-alkylamide, CAS Reg. No.
1147459-12-8; amides, Cg-C;5 and C,g-
unsatd., N-[3-(dimethylamino)propyl],
CAS Reg. No. 146987-98-6) when used
as an inert ingredient at levels not to
exceed 20% in herbicide formulations
applied to growing crops. That notice
referenced a summary of the petition
prepared by Dow AgroSciences, LLC,
the petitioner, which is available in the

docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with

possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the N-alkyl(Cs-
Cis) dimethylamidopropylamines
including exposure resulting from the
exemption established by this action.
EPA’s assessment of exposures and risks
associated with of the N-alkyl(Cs-Cis)
dimethylamidopropylamines follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by the N-alkyl(Cs-Cis)
dimethylamidopropylamines as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in this
unit.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
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with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

The toxicity database for the N-
alkyl(ng-C]s]
dimethylamidopropylamines includes
acute toxicity studies, in vitro
genotoxicity assays and a repeat dose
developmental/reproductive screening
test (OECD 422) toxicity study on a
representative N-alkyl(Cs-Cis)
dimethylamidopropylamine member,
Amides, coco, N-[3-(dimethylamino)
propyll; CAS Reg. No. 68140-01-2 (also
referred to as CADPMA). The database
is augmented by analogue information
in the public domain and EPA’s High
Production Volume (HPV) program.
CAPDMA is included in subcategory 3

of Category I amides within the 2004
HPV submission for Fatty Nitrogen
Derived Amides class. CAPDMA has
moderate acute oral toxicity with an
LDso of 300 milligrams/kilogram/body
weight (mg/kg/bw) or greater and is
corrosive to the skin and eye,
respectively. CAPDMA and its broader
class of HPV analogues are negative for
genotoxicity across a series of in vitro
assays. A combined repeated dose
toxicity and reproduction and
developmental toxicity screening test
was conducted in rats with CAPDMA
via oral gavage under OECD 422
guidelines. No treatment-related effects
were observed in the reproductive or
developmental parameters examined.
No systemic toxicity was observed in
this study. The NOAEL for repeat dose
toxicity was 15 mg/kg/bw based on
localized gastric irritation due to the
irritation and corrosive nature of the
material, typical of surfactants seen at
the LOAEL of 45 mg/kg/day. The
NOAEL for reproductive and mg/kg/day
developmental toxicity was the highest
dose tested (HDT), 45 mg/kg/day.
CAPDMA was negative for mutagenicity
in the Ames assay and in vitro
mammalian chromosome aberration
assay. No chronic studies are available
for the N-alkyl(Cs-C;s)

dimethylamidopropylamines but
negative findings for genotoxicity and
no preneoplastic lesions were observed
in the OECD 422 study on CAPDMA
that would suggest no potential for
carcinogenicity for the N-alkyl(Cg-Cis)
dimethylamidopropylamines. The
Agency used a qualitative structure
activity relationship (SAR) database,
DEREK Version 11, to determine if there
were structural alerts suggestive of
carcinogenicity. No structural alerts
were identified for the N-alkyl(Cs-C;s)
dimethylamidopropylamines Neither
IARC nor other authoritative bodies
have classified the N-alkyl(Cs-Cis)
dimethylamidopropylamines as
carcinogens based on the SAR analysis,
negative findings in both the
mutagenicity and clastogenicity studies
along with the lack of evidence of
specific target organ toxicity. The
Agency concluded that these inert
ingredients are unlikely to pose a cancer
risk to humans. No evidence of
immunotoxicity or neurotoxicity was
observed in the available database.

A summary of the toxicological
endpoints for the N-alkyl(Cs-Cis)
dimethylamidopropylamines used for
human risk assessment is shown in the
Table of this unit.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR THE N-ALKYL(Cs-Cis) DIMETHYLAMIDOPROPYLAMINES

FOR USE IN HUMAN RISK ASSESSMENT

Exposure/scenario

Point of departure
and uncertainty/
safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effect

Acute dietary (General popu-
lation including infants and
children and Females 13-50
years of age).

Chronic dietary (All populations)

All Inhalation Exposure Sce-
narios.

No POD identified ...

NOAEL = 15 mg/kg/
day.

UFA = 10x

UFy = 10x

FQPA SF = 1x

NOAEL = 15 mg/kg/
day.

UFA = 10x

UF]—[ = 10x

FQPA SF = 1x

100% inhalation ab-
sorption is as-
sumed.

Chronic RfD = 0.15
mg/kg/day.

cPAD = 0.15 mg/kg/
day.

MOE =100 ..............

No endpoint of concern following a single exposure was identi-
fied in the data base.

MRID 48621602 Oral (Gavage) Combined Repeat Dose Tox-
icity Study with Reproduction/Developmental Toxicity Screen-
ing Test in the Rat, NOAEL 15 mg/kg/day based on localized
gastric irritation seen at the LOAEL of 45 mg/kg/day.

MRID 48621602 Oral (Gavage) Combined Repeat Dose Tox-
icity Study with Reproduction/Developmental Toxicity Screen-
ing Test in the Rat, NOAEL.

15 mg/kg/day based on localized gastric irritation seen at the
LOAEL as of 45 mk/kg/day.

Cancer (Oral, dermal, inhala-
tion).

There is no evidence for carcinogenic concern for the N-alkyl(Cs-C;s) dimethylamidopropylamines.

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. MOE = margin of exposure. LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to the N-alkyl(Cs-Cis)
dimethylamidopropylamines, EPA

considered exposure under the
proposed exemption from the
requirement of a tolerance. EPA
assessed dietary exposures from the N-
alkyl(Cg-Clg)

dimethylamidopropylamines in food as
using the I-Dietary Exposure Evaluation
Model (I-DEEM). I-DEEM is a highly
conservative model that is based on the
assumption that the residue level of the
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inert ingredient would be no higher
than the highest tolerance for a given
commodity. Implicit in this assumption
is that there would be similar rates of
degradation between the active and
inert ingredient (if any) and that the
concentration of inert ingredient in the
scenarios leading to these highest of
tolerances would be no higher than the
concentration of the active ingredient.
Model estimates were calculated for oral
exposure from the use of the N-alkyl(Cs-
Cis) dimethylamidopropylamines at a
maximum concentration of 20% in
herbicidal formulations for all crops
(every food eaten by a person each day
has tolerance-level residues; D361707,
S. Piper, 2/25/09).

2. Dietary exposure from drinking
water. For the purpose of the screening
level dietary risk assessment to support
this request for an exemption from the
requirement of a tolerance for the N-
alkyl[Cg-Clg]
dimethylamidopropylamines a
conservative drinking water
concentration value of 100 ppb based on
screening level modeling was used to
assess the contribution to drinking
water for the chronic dietary risk
assessments for parent compound.
These values were directly entered into
the dietary exposure model.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables).

The N—Hlkyl(C3-C18]
dimethylamidopropylamines are not
currently used, and are not proposed for
use as inert ingredients in residential
pesticide products. For the general
population some exposure to the N-
alkyl(Cg-Cls]
dimethylamidopropylamines could
occur via cosmetic use (at very low
concentrations) including hair care dye
kits. There is also potential for exposure
to these chemicals through the use of
personal soaps and shampoos.
Incidential oral exposure to N-alkyl(Cs-
Cis) dimethylamidopropylamines
resulting from cosmetic uses is not
expected. Therefore, a quantitative oral
risk assessment was not conducted.
Since reliable data are not available, a
quantitative dermal/inhalation exposure
assessment was not conducted. The
current dietary risk assessment is highly
conservative and protective of any uses
potential exposure via consumer
products because the exposed
population, children 1-2 years old
utilize only 53% of the cPAD leaving

about 47% of the cPAD for exposure via
consumer products.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found the N-alkyl(Cs-C;s)
dimethylamidopropylamines to share a
common mechanism of toxicity with
any other substances, and the N-
alkyl(Cg-Clg)
dimethylamidopropylamines do not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that the N-
Ellkyl(Cg-Clg)
dimethylamidopropylamines do not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
No evidence of developmental or
reproductive toxicity was observed at
doses up to 45 mg/kg/day in the
Reproduction/Developmental Toxicity
Screening Test in Rats (OECD 422
study). The corrosive nature of these
chemicals precluded testing at higher
doses.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for the N-
alkyl(Cg-Clg]
dimethylamidopropylamines is
adequate for FQPA assessment. The
available data included acute toxicity
studies, mutagenicity and the
Reproduction/Developmental Toxicity
Screening Test in rats (OECD 422). The
available OECD 422 study evaluated
reproductive parameters and
developmental toxicity parameters in
rats. In addition, it also evaluated
hematology, clinical chemistry, organ
weights and histopathological
parameters. No effects on these
parameters were observed at the HDT.

ii. No effects on Functional
Observation Battery and motor activity
parameters were observed in the
Reproduction/Developmental Toxicity
Screening Test in rats (OECD 422).
Since there is no indication that the N-
alkyl(Cg-Clg]
dimethylamidopropylamines are
neurotoxic chemical and there is no
need for a developmental neurotoxicity
study or additional uncertainty factor to
account for neurotoxicity.

iii. There is no evidence that the N-
alkyl(Cg-Clg]
dimethylamidopropylamines result in
increased susceptibility of infants and
children based on the results of the
Reproduction/Developmental Toxicity
Screening Test in rats, in in utero rats
or rabbits in the prenatal developmental
studies.

iv. There is no evidence of
immunotoxicity in the available
database. Therefore, there is no need for
the immunotoxicity study or additional
uncertainty factor.

v. Although the duration of exposure
was short in the OECD 422 study, there
is no need for an additional uncertainty
factor because the effects observed were
related to local irritation due to
corrosive nature of these chemicals.
Based on the lack of progression of
severity of effects with time along with
the considerable similarities of effects
across the species tested and the
observation that the vast majority of the
effects observed were related to local
irritation and corrosive effects, EPA has
previously concluded that an additional
uncertainty factor for extrapolation from
subchronic toxicity study to a chronic
exposure scenario would not be needed
for highly irritating substances. As a
result, the typical 100-fold uncertainty
factor is sufficiently protective since it
is not expected that humans’ response
to local irritation/corrosiveness effects
would be markedly different based on
duration of exposure.

vi. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
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were performed using the highly
conservative -DEEM model. EPA also
made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to the N-alkyl(Cs-Cis)
dimethylamidopropylamines in
drinking water and with regard to
potential residential exposures. These
assessments will not underestimate the
exposure and risks posed by the N-
alkyl(Cg-Clg]
dimethylamidopropylamines.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, the N-alkyl(Cg-C;s)
dimethylamidopropylamines are not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to N-alkyl(Cs-C;s)
dimethylamidopropylamines from food
and water will utilize 16.5% of the
cPAD for the general population, and
53% of the cPAD for children 1-2 years
old, the population group receiving the
greatest exposure. Based on the
explanation in Unit IV.C.3., regarding
residential use patterns, chronic
residential exposure to N-alkyl(Cs-Cis)
could occur via cosmetic use. While the
lack of reliable exposure data precluded
the ability to perform a quantitative risk
assessment for these uses, the highly
conservative nature of the chronic
dietary risk assessment would be
protective of any uses potential chronic
exposure via consumer uses.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). A short-term adverse
effect was identified; however, the N-
alkyl(Cg-Cls]
dimethylamidopropylamines are not
currently used as an inert ingredient in
pesticide products that are registered for
any use patterns that would result in
short-term residential exposure. Based
on the explanation in Unit IV.C.3.,
regarding residential use patterns, short-
term residential exposure to N-alkyl(Cs-
Cig) could occur via cosmetic use. While
the lack of reliable exposure data
precluded the ability to perform a
quantitative risk assessment for these
uses, the highly conservative nature of
the chronic dietary risk assessment

would be protective of any uses
potential short-term residential
exposure via consumer uses, and EPA
has determined that there are no
concerns for short-term aggregate risk
for the N-alkyl(Cs-C;s)
dimethylamidopropylamines.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, the N-alkyl(Cs-C;s)
dimethylamidopropylamines are not
currently used as an inert ingredient in
pesticide products that are registered for
any use patterns that would result in
intermediate-term residential exposure.
Based on the explanation in Unit
IV.C.3., regarding residential use
patterns, intermediate-term residential
exposure to N-alkyl(Cs-Cis) could occur
via cosmetic use. While the lack of
reliable exposure data precluded the
ability to perform a quantitative risk
assessment for these uses, the highly
conservative nature of the chronic
dietary risk assessment would be
protective of any intermediate-term
residential exposure via consumer uses
and EPA has determined that there are
no concerns for intermediate-term
aggregate risk for the N-alkyl(Cs-Cis)
dimethylamidopropylamines.

5. Aggregate cancer risk for U.S.
population. Based on the SAR analysis,
negative findings in both the
mutagenicity and clastogenicity studies
along with the lack of evidence of
specific target organ toxicity, the
Agency concluded that the N-alkyl(Cs-
Cig) dimethylamidopropylamines are
unlikely to pose a cancer risk to
humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to the N-
alkyl(Cg-Clg)
dimethylamidopropylamines residues.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is not establishing a numerical
tolerance for residues of the N-alkyl(Cs-
Cis) dimethylamidopropylamines in or
on any food commodities. EPA is
establishing a limitation on the amount
of the N—alkyl(Cg-Clg)
dimethylamidopropylamines that may
be used in pesticide formulations. That
limitation will be enforced through the

pesticide registration process under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), 7 U.S.C. 136
et seq. EPA will not register any
pesticide for sale or distribution that
contains greater than 20% of the N-
alkyl(Cg-Clg]
dimethylamidopropylamines by weight
in the pesticide formulation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nation Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for the N-alkyl(Cs-Cis)
dimethylamidopropylamines.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.920 for the N-
alkyl(Cg-Cls]
dimethylamidopropylamines when used
as an inert ingredient in herbicide
formulations applied to growing crops
at levels not to exceed 20% of the
formulation.

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
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Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,

on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act
Pursuant to the Congressional Review

Act (5 U.S.C. 801 et seq.), EPA will

submit a report containing this rule and

other required information to the U.S.
Senate, the U.S. House of

Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 21, 2012.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.920, alphabetically add the
following inert ingredients to the table
to read as follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

* * * * *

Inert ingredients

Limits Uses

* *

N-alkyl(Cs-C1s) dimethylamidopropylamines where the alkyl group is linear and may
be saturated and/or unsaturated (CAS Reg. Nos. 109-28-4, 3179-80-4, 7651—
39669-97-1,

02-7, 22890-10-4, 22890-11-5,
1147459-12-8, 146987-98-6).

* *

* * *

45267-19-4, 68140-01-2,

Not to exceed 20% by
weight in herbicide for-
mulations.

* *

Surfactants, related adju-
vants of surfactants.

[FR Doc. 2012—-29106 Filed 12-5-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 8
RIN 0930-AA14

Opioid Drugs in Maintenance and
Detoxification Treatment of Opiate
Addiction; Proposed Modification of
Dispensing Restrictions for
Buprenorphine and Buprenorphine
Combination as Used in Approved
Opioid Treatment Medications

AGENCY: Substance Abuse and Mental
Health Services Administration
(SAMHSA), Department of Health and
Human Services (HHS).

ACTION: Final rule.

SUMMARY: This final rule amends the
federal opioid treatment program
regulations by modifying the dispensing
requirements for buprenorphine and
buprenorphine combination products
approved by the Food and Drug
Administration (FDA) for opioid
dependence and used in federally
certified and registered opioid treatment
programs. In particular, this rule would
allow opioid treatment programs more
flexibility in dispensing take-home
supplies of buprenorphine—removing
restrictions on the time a patient needs
to be in treatment in order to receive
take-home supplies—after the
assessment and documentation of a
patient’s responsibility and stability to
receive opioid addiction treatment
medication. Opioid treatment programs
that use these products in the treatment
of opioid dependence will continue to

adhere to all other federal treatment
standards established for methadone.

DATES: This rule is effective January 7,
2013.

FOR FURTHER INFORMATION CONTACT:
Nicholas Reuter, Center for Substance
Abuse Treatment (CSAT), Division of
Pharmacologic Therapies, SAMHSA, 1
Choke Cherry Road, Room 2-1063,
Rockville, MD 20857, (240) 276-2716,
email:
Nicholas.Reuter@samhsa.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary
A. Purpose of the Regulatory Action

This final rule will modify the way
that the narcotic treatment medication
buprenorphine will be dispensed by
treatment programs to individuals who
are dependent on heroin or on certain
prescription pain relievers by reducing


mailto:Nicholas.Reuter@samhsa.hhs.gov

Federal Register/Vol. 77, No. 235/ Thursday, December 6, 2012/Rules and Regulations

72753

the requirements for dispensing
treatment medications for “‘take home”
use. Currently, patients in treatment
must wait one year before treatment
programs may dispense a two week
supply of medication. These types of
requirements impart a burden on
patients and may affect their adherence
to treatment. This final rule will provide
flexibility to programs in matching
patient needs.

There are approximately 1,270
facilities in the U.S. that are specially
authorized to use narcotic medications
like methadone and buprenorphine to
treat addiction. The special
authorization is required under federal
law because these medications can be
abused, and can also produce
dependence. To obtain the special
authorization, the programs must adhere
to requirements that relate to the way
patients are selected for treatment, how
they receive treatment, and how the
treatment medications are dispensed.
The Secretary has the authority under
21 U.S.C, 823(g) to establish standards
for the quantity of narcotic treatment
medications, like buprenorphine, that
may be provided by authorized
programs for unsupervised use. This
rulemaking changes these regulatory
standards for buprenorphine.

B. Summary of the Major Provisions of
the Regulatory Action in Question

This final rule changes the way one
narcotic treatment medication,
buprenorphine, is dispensed to patients
in admitted to Opioid Treatment
Programs (OTPs). The rule permits
OTPs to dispense buprenorphine
addiction treatment products to patients
without requiring the patients to meet
eligibility requirements relating to their
length of treatment. This change will
increase flexibility in treatment and is
justified by the experience to date with
buprenorphine addiction treatment
products, together with buprenorphine’s
safety profile.

C. Costs and Benefits

The Secretary anticipates that there
will be an overall reduction in societal
costs if treatment is expanded under
this final rule. The costs for OTPs to
implement this regulatory change are
negligible. The added flexibility will
permit OTPs to dispense buprenorphine
products more frequently. Insofar as
there are costs associated with each
dispensing activity, this change could
lead to lower overall treatment costs for
OTPs. The added flexibility will also
benefit patients, who should be able to
report to the OTP less frequently, while
still benefitting from the counseling,
medical, recovery and other services

OTPs provide. There may be additional
diversion and abuse risks associated
with the possible of expansion of
treatment, but the Secretary believes
that the benefits of increased flexibility
and increased access to care in OTP
settings outweighs these possible risks.

II. Background

Opioid Treatment Regulations—The
opioid treatment program regulations
(42 CFR part 8) establish the procedures
by which the Secretary will determine
whether a practitioner is qualified under
Section 303(g) of the Controlled
Substance Act (CSA) (21 U.S.C.
823(g)(1)) to dispense certain
therapeutic narcotic drugs in the
treatment of individuals suffering from
narcotic addiction. These regulations
also establish the Secretary’s standards
regarding the appropriate quantities of
narcotic drugs that may be provided for
unsupervised use by individuals
undergoing such treatment (21 U.S.C.
823(g)(1)(c)) (See also 42 U.S.C. 290bb—
2a.).

In a notice published in the Federal
Register on January 17, 2001 (66 FR
4076, January 17, 2001), SAMHSA
issued final regulations for the use of
narcotic drugs in maintenance and
detoxification treatment of opioid
addiction. That final rule established an
accreditation-based regulatory system
under 42 CFR part 8 (“Certification of
Opioid Treatment Programs (OTPs)”).
The regulations also established (under
§8.12) the Secretary’s standards for the
use of opioid medications in the
treatment of addiction, including
standards regarding the quantities of
opioid drugs which may be provided for
unsupervised use. The SAMHSA
regulations establish the standards for
determining that practitioners
(programs) are qualified for Drug
Enforcement Administration (DEA)
registration under 21 U.S.C. 823(g)(1).
The authority citation for this rule is 21
U.S.C. 823; 42 U.S.C. 290bb-2a,
290aa(d), 290 dd-2, 300x-23, 300x—
27(a), 300y-11.

Section 8.12(h) sets forth the
standards for medication
administration, dispensing and use.
Under this Section, OTPs shall use only
those opioid agonist treatment
medications that are approved by the
FDA under section 505 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
355) for use in the treatment of opioid
addiction. The regulation listed
methadone and levomethadyl acetate
(“ORLAAM?”) as the opioid agonist
treatment medications considered to be
approved by the FDA for use in the
treatment of opioid addiction.

A. Interim Final Rule—SAMHSA
expanded the list of approved
medications for use in certified opioid
treatment programs by issuing an
Interim Final Rule on May 22, 2003 (68
FR 27937, May 22, 2003, “Interim Final
Rule”). This notice was preceded by the
FDA'’s approval of two buprenorphine
products (Subutex® and Suboxone®) on
October 8, 2002, and the DEA’s
rescheduling of bulk buprenorphine, as
well as all approved medical products
containing buprenorphine from
Schedule V to Schedule III (see Federal
Register of October 7, 2002 (67 FR
62354)).

The May 22, 2003, Interim Final Rule
added the two FDA-approved
buprenorphine addiction treatment
products to the previous list of
approved opioid treatment medications
under 42 CFR 8.12 (h)(2). Effective upon
publication, the Interim Final Rule
allowed OTPs to use buprenorphine and
buprenorphine combination products
for the treatment of opioid addiction. In
addition, the Interim Final Rule
required OTPs to apply the same
treatment standards that were finalized
on January 17, 2001, for methadone and
ORLAAM. These requirements included
the restrictions for treatment
medications dispensed for unsupervised
use, e.g., ‘“‘take-home” medication.
Finally, the Interim Final Rule solicited
comments on the new provisions.

The ‘‘take-home” provisions are
intended to reduce the risk of abuse and
diversion of opioid treatment
medications that have abuse potential.
The rules tie the amount of “‘take home”
medication that a program may dispense
to patient characteristics, such as their
stability, responsibility and time in
treatment. For example, under 42 CFR
8.12(i)(3), a patient would have to be
stable in treatment for 9 months to be
eligible for a 6-day supply of medication
(either methadone or buprenorphine). In
addition to the time in treatment
eligibility, program physicians must
also evaluate and document every
patient’s stability for take-home
medication by applying the factors set
forth under 42 CFR 8.12(i)(2).

B. Buprenorphine in Office-Based
Opioid Treatment—The Drug Addiction
Treatment Act of 2000, (Section 3502 of
the Children’s Health Act of 2000, Pub.
L. 106-310, 21 U.S.C. § 823(g)(2)),
“DATA 2000’) permits qualified
physicians to dispense certain opioid
treatment medications for the treatment
of opioid dependence. Under DATA
2000, qualifying physicians are
“certified” to obtain waivers from the
requirement under 21 U.S.C. 823(g) to
obtain approval from SAMHSA as
OTPs. Qualifying physicians are
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permitted to dispense, including
prescribe, Schedule III, IV, and V
narcotic controlled drugs approved by
the FDA specifically for maintenance or
detoxification treatment without being
separately registered as a narcotic
treatment program by DEA (21 U.S.C.
823(g)(2)(A)). “DATA Waived”
physicians are not permitted to
prescribe the Schedule II medication
methadone for addiction or dependence
treatment.

Certified physicians are subject to
certain limits. For example, certified
physicians are authorized to prescribe
only opioid medications that are
specifically approved by FDA for
dependence or addiction treatment.
These medications must be controlled
in Schedules III through V. This
authorization excludes the Schedule II
medication methadone. Physicians must
be “qualified” by credentialing or
experience. In addition, physicians are
subject to limits on how many patients
they can treat at any one time. DATA
2000 did not include restrictions on the
amount of an approved drug that may be
prescribed to a patient at any one time.

DATA 2000 assigned new
responsibilities to both the HHS and the
Department of Justice (DOJ). The DEA
issued regulations to carry out the DOJ
responsibilities, while HHS delegated
implementation responsibilities to
SAMHSA. SAMHSA has implemented
the Department’s new responsibilities
without new rules. SAMHSA developed
a system to accept, review, and verify
that physicians fulfill the criteria under
DATA to qualify for the waiver. The
system assures that physicians complete
qualifying training, that they have the
necessary DEA registration, and that
they are licensed. In addition, SAMHSA
developed and issued an office-based
treatment guideline, which was a
requirement under DATA 2000. The
DEA’s final regulation removed the
regulatory prohibition on prescribing
certain narcotic treatment drugs,
outlined the process for the interagency
review of “notifications” under the new
law and how the “unique identification
number” will be assigned, and
established recordkeeping requirements
for certified physicians. The DEA rule
did not establish new requirements or
limits for dispensing or prescribing
buprenorphine products (70 FR 36338,
June 23, 2005).

DEA, FDA and SAMHSA actions to
implement DATA 2000 and SAMHSA’s
May 22, 2003, Interim Final Rule
distinguished how the same
medications (buprenorphine and
buprenorphine combination products)
are dispensed in different settings (OTP
versus certified physicians). This

distinction is because, as explained
elsewhere in this notice, OTPs are
registered under 21 U.S.C. Section
823(g)(1) of the CSA as practitioner
programs. Under this section, SAMHSA
certifies and DEA registers ‘‘narcotic
treatment programs” (not individual
physicians) to dispense and administer
(but not prescribe) approved opioid
treatment medications for dependence
or addiction treatment. As certified and
registered programs with required
staffing (physicians, counselors, other
health professionals), OTPs are subject
to extensive federal, state, and local
regulation, including accreditation. OTP
medical staffs are required to be
licensed and qualified; however, there is
no requirement that the OTP physicians,
who are part of the treatment team,
complete special training on methadone
or buprenorphine treatment, or obtain
waivers under DATA 2000. As noted
elsewhere in this notice, even though it
is not required that OTP program
physicians obtain waivers to prescribe
buprenorphine products, most OTP
physicians have completed the training
and obtained the waivers. The minority
of physicians in OTPs who have not
obtained waivers may be located in
programs that currently do not use
buprenorphine products. Unlike DATA-
waivered physicians, federal law does
not place a limit on how many patients
OTPs treat with buprenorphine or
methadone.

C. Comments Submitted in Response
to Interim Final Rule—In response to
the Interim Final Rule, SAMHSA
received two comments from
individuals representing hundreds of
OTPs providing treatment in several
states. While the comments support the
Secretary’s immediate action to make
the new treatment medication available
to OTPs expeditiously, the comments
questioned the rationale for applying
the treatment standards in place for
methadone to the new buprenorphine
products. One commenter noted that
buprenorphine has the same
pharmacological properties whether
administered by OTPs or “waived
physicians.”

The commenter did not believe that
the regulations should preclude OTPs
from dispensing buprenorphine in the
same manner as private physicians.
They stated that it was an error to
impose uniquely stringent treatment
standards on those clinics best placed to
administer buprenorphine products to
treat addiction. Because of these
dispensing restrictions, the commenter
believed that the interim final rule “in
short, will significantly limit if not
completely suppress the availability of
buprenorphine therapy in OTPs.”

The comments also suggested that the
restriction would impact patient care
and noted that whether used in an OTP
or in a private office, buprenorphine
therapy should not be subject to the
dispensing restrictions developed to
deal with the special risks posed by
Schedule I methadone. Commenters
noted that from the patient’s
perspective, the critical advantage of
buprenorphine is the possibility of
avoiding the long-term daily attendance
for dosing that is required with
methadone therapy. The commenters
stated that “OTPs have substantial
experience in treating a particularly
challenging population of patients.
Requiring Schedule II type procedures
for OTP-based buprenorphine
treatment-and by precluding OTPs from
administering buprenorphine in the
same manner that the drug is available
to private physicians risks suppression
of addicts entering treatment.”

The commenters requested that
SAMHSA provide OTPs with the same
take-home prescribing authority which
is currently in force for qualified
physicians under DATA 2000
suggesting that in this way, there will be
no artificial difference in how OTPs
prescribe buprenorphine as compared to
qualified physicians under DATA 2000.
The comments did not suggest changing
the OTP dispensing restriction for
methadone.

D. Notice of Proposed Rulemaking—
After considering the comments
submitted in response to the Interim
Final Rule, along with administrative
considerations, the Secretary decided to
not finalize the Interim Final Rule.
Instead, the Secretary published a
Federal Register Notice of Proposed
Rulemaking. In the June 19 2009, Notice
(74 FR 29153, June 19, 2009) the
Secretary proposed to modify the
dispensing regime for buprenorphine in
OTPs. The proposed rule was based
upon the information available that the
experience with buprenorphine use in
addiction treatment over the last several
years, together with the pharmacological
properties of the approved
buprenorphine treatment products,
distinguishes Schedule III
buprenorphine products from Schedule
II methadone products. Schedule II is
the most restrictive Schedule under the
Controlled Substances Act, reserved for
substances with high potential for abuse
and accepted medical use. Substances
controlled in Schedule IIT have a lower
potential for abuse compared to
Schedule II substances. These
distinctions supported the
establishment of a less restrictive
distribution scheme for Schedule III
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buprenorphine products approved to
treat opioid dependence.

In the June 19 2009, Notice (74 FR
29153, June 19, 2009), SAMHSA did not
propose to change any of the provisions
in Subpart A (Accreditation) or Subpart
C (Procedures for Review of Suspension
or Proposed Revocation of OTP
Certification and of Adverse Action
Regarding Withdrawal of Approval of an
Accreditation Body). Instead, SAMHSA
proposed an amendment to Subpart B,
Certification and Treatment Standards.
SAMHSA proposed to amend only one
Section of Subpart B, Section 8.12(i)
regarding unsupervised or ‘‘take-home”
use.

Under 42 CFR 8.12(i), OTPs must
adhere to requirements for dispensing
treatment medications for unsupervised
or ““take-home” use. These restrictions
are intended to limit or reduce the
potential for diversion of these
medications to the illicit market. The
proposed rule would remove the
restrictions for dispensing
buprenorphine and buprenorphine
combination products for unsupervised
or ““take-home” use while retaining
those requirements for methadone
products. The proposed change would
be incorporated by adding the following
language to 42 CFR 8.12(i)(3): “The
dispensing restrictions set forth in
paragraphs (i) through (vi) do not apply
to buprenorphine and buprenorphine
products listed under 42 CFR section
8.12(h)(2)(iii).” As discussed throughout
this notice, the Secretary believes that
buprenorphine’s lower potential for
abuse, and other factors, when
compared to methadone, supports this
change.

It should be noted that OTPs would
still be required to assess and document
each patient’s responsibility and
stability to handle opioid drug products,
including buprenorphine products for
unsupervised use set forth under 42
CFR 8.12(i)(2) and 8.12(i)(3). In
addition, the provisions of DATA 2000
that limit the total number of patients an
office-based physician could treat
would not be applied to patients treated
with buprenorphine products in OTPs.

In response to the June 19, 2009,
proposed rule, the Secretary received 12
comments from patient advocacy
groups, addiction treatment provider
associations, addiction medicine
treatment societies, state regulatory
officials, and individuals not affiliated
with any organizations. These
comments have been considered and
analyzed, as discussed below.

E. Discussion, Analyses of Comments.
Most comments generally supported the
proposed changes to the dispensing
restrictions for buprenorphine addiction

treatment products in OTPs. A few
comments opposed the change, while
others either suggested changes to the
OTP regulations, or changes to DATA
2000.

1. Those comments that support the
modification to the rules stated that the
change would significantly increase the
use of a valuable treatment medication
(buprenorphine) for opioid dependence
and addiction through OTPs. They also
noted that the change would make the
regulations more consistent with DATA
2000. Commenters noted, for example,
that “the analysis supplied by SAMHSA
is very complete and accurately reflects
the realities of the treatment experience
of patients in both OTP’s and addiction
physicians’ offices.” They note that
there is extensive patient experience,
including the hundreds of thousands of
patients who have received
buprenorphine prescriptions from
physicians authorized under DATA
2000, that supports the safety and
efficacy of buprenorphine addiction
treatment products dispensed for
unsupervised use. Another comment
stated that the proposed rule will help
ease the financial and staffing burden
incurred with the daily supervised
administration of buprenorphine in
OTPs. This change may allow OTPs to
increase their patient capacity to match
the community’s needs. Other
comments supported the change for its
impact on patient access to treatment,
particularly in rural settings.

2. Another comment supporting the
proposed change urged SAMHSA to go
further to implement harm reduction
measures, including expanded access to
substitution treatment and distribution
of sterile injection equipment. The
comment is based upon studies that
indicate a higher prevalence of
intravenous heroin and prescription
opioid abuse in patients enrolling in
OTPs compared to patients seeking
treatment in office-based settings.
According to the comment, the
increased risk of intravenous drug abuse
would also be present in OTP patients
who receive buprenorphine products
(combination or single entity) for
addiction treatment. The commenter
was concerned that the hypothetical
increase in intravenous buprenorphine
abuse would lead to increases in
infectious disease transmission and
other health issues.

As stated in the June 2009 NPRM, the
Secretary anticipates that reducing the
distribution restrictions for OTPs using
buprenorphine products would increase
the number of patients treated in OTPs,
expanding access to medication assisted
treatment. Although studies may show a
higher prevalence of intravenous drug

abuse among individuals entering OTPs
compared to office-based physicians, it
is not clear that these patients would
continue intravenous abuse once in
treatment, or if they would increase the
level of intravenous buprenorphine
abuse. Indeed, the number of patients
treated with buprenorphine products in
OTPs has increased steadily since 2003.
According to the 2010 National Survey
on Substance Abuse Treatment Services
(N-SSATS, a point prevalence, one day
client count estimate), OTPs reported
treating almost 6,500 patients with
buprenorphine products (REF 1).
Although a modest number when
compared to the hundreds of thousands
of patients who receive buprenorphine
products from office-based DATA 2000
prescribers, it represents a 5-fold
increase since 2005. The Secretary is not
aware of a significant increase in
intravenous buprenorphine abuse
during this period. The Secretary will
continue to monitor the treatment field
to detect changes in rates of intravenous
buprenorphine abuse.

3. One commenter supported the
proposal to eliminate the take home
restrictions for buprenorphine in OTPs
but urged SAMHSA to “harmonize” the
OTP use of buprenorphine with the
requirements of DATA 2000, in
particular, the patient limits. A different
commenter, while supporting the
proposed rule, suggested that the patient
limit requirements of DATA 2000 be
eliminated altogether. Finally, one
comment supported the proposal, but
stated that it did not go far enough. This
commenter believed that the OTPs rules
should be harmonized to eliminate all
other requirements under 42 CFR part 8,
so that there would be no differences in
requirements for patients treated in OTP
versus office-based DATA waived
physicians.

These comments refer to the
requirements under DATA 2000 that
physicians adhere to patient limits.
Under DATA 2000, a physician initially
is limited to treating no more than 30
patients at any one time. DATA 2000
was modified by public law in 2005 to
permit physicians to submit
applications to treat up to 100 patients
at any one time. Of the almost 22,000
physicians certified to prescribe
buprenorphine products under DATA
2000, almost 5,200 submitted
notifications necessary to treat up to 100
patients.

The Secretary does not intend to issue
new rules to “harmonize” the use of
buprenorphine in OTPs with the use of
buprenorphine under DATA 2000 as the
commenter suggests. The commenter is
correct in noting that DATA 2000
physicians are subject to limits on how



72756

Federal Register/Vol. 77, No. 235/ Thursday, December 6, 2012/Rules and Regulations

many patients that they may treat with
buprenorphine for addiction treatment
at any one time, while OTPs are not
subject to patient limits. It should be
noted, however that under 42 CFR part
8, OTPs are required to provide
counseling, medical, drug testing, and
other services to each patient admitted
to treatment. In addition, OTPs are
subject to state laws and regulations,
including, in some cases, patient limits.
At this time, DATA waived physicians
are not required under federal treatment
regulations to provide counseling and
other services to the patients they treat.
The Secretary is not proposing to
harmonize either the patient limits or
the counseling and services
requirements and will not be modifying
patient limits in OTPs or for DATA
Waived physicians at this time. In
addition, the comment to remove most
of the requirements set forth under 42
CFR part 8, for OTPs, goes well beyond
the scope of changes proposed in the
June 2009, NPRM. Additional changes
to these regulations would need to be
preceded by another notice and
comment rulemaking process.

4. One comment urged SAMHSA to
address concerns about buprenorphine
abuse and diversion from OTPs by
“working with the Drug Enforcement
Administration and the Food and Drug
Administration to develop a risk
evaluation and mitigation strategy.”” The
strategy would include dose and
quantity limits for buprenorphine, and
require that patient demonstrate
stability for an unspecified period of
time before they are provided
buprenorphine products for
unsupervised use.

The Secretary notes that the FDA has
established a Risk Evaluation and
Mitigation Strategy (REMS) program for
buprenorphine addiction treatment
products.? In addition, FDA has
established a REMS program for certain
buprenorphine pain treatment products.
These programs include components on
prescriber education to address
prescribing practices (including
guidance on dosing) and other measures
to help ensure that only appropriate
patients receive the drug. Making sure
that only an appropriate group of
patients use the product has the effect
of reducing the abuse and diversion of
buprenorphine addiction and pain
treatment products. SAMHSA has
worked with FDA to make the
buprenorphine addiction treatment

1The Food and Drug Administration
Amendments Act of 2007 gave FDA the authority
to require a Risk Evaluation and Mitigation Strategy
(REMS) from manufacturers to ensure that the
benefits of a drug or biological product outweigh its
risks.

REMS program consistent with these
rules. At this time, the Secretary does
not believe that modifications to the
REMS for buprenorphine addiction
treatment products are necessary to
ensure the benefits of the product
outweigh the risks. In addition, the
Secretary does not accept the
recommendation that the regulations
require OTP patients demonstrate
stability for a period of time before
receiving buprenorphine take homes. As
discussed in the NPRM and throughout
this final rule, the Secretary believes
that there are adequate safeguards and
controls in place to minimize
buprenorphine abuse and diversion
without applying the time in treatment
requirements under 42 CFR 8.12. These
include the requirements for patient
stability assessments and criteria for
stability set forth under 42 CFR 8.12
(i)(2). Under this rule, OTPs will
continue to be required to assess
patients before unsupervised use and
they will continue to be required to
provide counseling, which is not
required of office-based settings.
Finally, as stated elsewhere in this
notice, SAMHSA will send a formal
guidance letter to all OTP Medical
Directors, encouraging them to complete
buprenorphine training and obtain a
waiver. In the letter, SAMHSA will
provide links to Web sites where OTP
physicians can complete on-line
qualifying training and will offer to send
the OTP physicians a CD-ROM to
complete training.

5. One comment, representing
addiction treatment professionals
expressed great concern about “‘the
potential negative effect the proposed
change in regulation would have on the
management of opioid dependence”
provided by OTPs. Specifically, the
comment stated that removing the
restriction for dispensing
buprenorphine and buprenorphine
combination products in OTPs will lead
to poorer treatment outcomes and
increased diversion. This problem
would arise because OTP patients are
often in programs (as opposed to office-
based physician settings) because ““they
require the structure offered in
methadone maintenance (frequent
dosing within the clinic environment,
frequent contact with clinical staff).”
The comment contends that “OTPs are
a primary referral for patients receiving
buprenorphine/naloxone in office-based
treatment settings who have been
unable to comply with treatment
requirements or to discontinue illicit
drug use.” In addition, the comment
states that “patients in methadone
maintenance/narcotic treatment

programs often have more severe illness
(poly-substance abuse/dependence, co-
occurring mental illness, antisocial
behaviors associated with early drug
abuse treatment).”

The Secretary is not aware of
evidence to support the assertion that
OTPs serve as primary referral centers
for non-compliant office-based patients
and those office-based patients unable
to discontinue drug use, or that OTP
patients are more likely to have more
severe illness compared to patients
treated in office-based settings. The
commenter did not provide evidence
that removing the take home restrictions
for buprenorphine products for patients
treated in OTPs would interfere with the
medical, drug testing, counseling, and
other services that OTPs are required to
provide to patients admitted to
treatment. In addition, the proposal
removes the time in treatment schedule
for dispensing buprenorphine products
but does not remove the requirement
that every patient is assessed for
stability before any buprenorphine
products are dispensed by an OTP for
unsupervised use. As discussed above,
providers treating patients in OTPs with
approved buprenorphine products are
required under the Drug Addiction
Treatment Act to provide counseling
and other services to patients treated
with buprenorphine products, and to
assess and document patient suitability
and stability before buprenorphine is
prescribed for unsupervised use. Office-
based buprenorphine providers are not
required to provide counseling and to
assess suitability and stability.

The same commenter suggested that
patients in OTPs are dosed daily until
stability is demonstrated. Permitting
OTPs to dispense “buprenorphine
products in up to 1-month prescriptions
rapidly upon starting this therapy will
result in patients losing that important
component of their treatment * * *
[and] will result in poorer treatment
outcomes for this population as well as
substantial increases in diversion of the
drug.” The commenter believes that
increases in buprenorphine diversion
could jeopardize the availability of
buprenorphine treatment modality.
However, OTPs are not required to
dispense a one month supply to every
patient; programs are required to assess
patients and dispense amounts that
meet criteria for stability.

Taken together, the Secretary believes
that the risk for buprenorphine
diversion from buprenorphine
dispensed by OTPs in accordance with
this final rule will be less than the risk
of diversion associated with office-based
settings. Nonetheless, at least annually,
SAMHSA will, in consultation with the
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Office of National Drug Control Policy
(ONDCP) and relevant HHS agencies,
review new data on buprenorphine
diversion from OTPs and, if necessary,
SAMHSA will take formal steps to
address this diversion.

The same comment acknowledges
that buprenorphine diversion is
increasing now, but contends that the
risk of diversion “will increase further
should generic buprenorphine (without
naloxone) become the preferred
formulation used by narcotic treatment
programs.” The comment states that
generic single entity (“mono”)
formulations will be less expensive than
the fixed combination buprenorphine/
naloxone products. OTPs seeking higher
profit margins will dispense the less
expensive and presumptively more
abuseable mono formulation,
contributing to an increase in abuse and
diversion.

The Secretary acknowledges that
generic versions of Subutex (a mono
formulation of buprenorphine) were
first approved in October 2009 and are
priced nominally less than the
combination (Suboxone product).
Generic mono buprenorphine
formulations have been available for
almost two years. The amount of mono
buprenorphine prescribed by office-
based physicians has increased steadily
in this period of time to almost 12
percent of the total number of patients
receiving prescriptions in 2010 (REF 2).
As discussed below, the Secretary is
aware of reports on increasing
buprenorphine abuse and diversion,
including diversion in criminal justice
settings (REF 3). The Secretary is not
aware of compelling evidence to
support the assertions that OTPs will
predominantly dispense mono
buprenorphine more than office-based
physicians. Regardless, as noted above,
the controls in place under the 42 CFR
8.12, will mitigate diversion issues in
OTPs with either buprenorphine
formulation.

6. One comment expressed concern
that the availability of buprenorphine
treatment through narcotic treatment
programs ‘““‘could discourage office-
based practitioners from offering this
treatment; particularly if third party
payers encourage such treatment from
narcotic treatment programs and
introduce barriers to office-based
treatment.”

The Secretary is not aware of any
evidence to support the suggestion the
regulatory changes on buprenorphine
distribution in OTP settings would
discourage office-based buprenorphine
treatment, or that third party payers
would react to by creating additional
barriers to reimbursement for office-

based treatment under DATA 2000.
Buprenorphine products have been
available for office-based treatment and
for use in OTPs since 2003.
Buprenorphine treatment has been
covered by public and private insurance
providers in both OTP and office-based
settings. It is unclear how changing the
way buprenorphine products are
dispensed by OTPs will have any direct
or indirect impact on private or public
reimbursement decisions, or on office-
based physicians willingness to
continue to treat patients in that setting.

7. One comment recommended that
physicians in OTPs be required to
obtain the waiver to prescribe
buprenorphine under DATA 2000, and
to complete the training that is one of
the requirements under DATA 2000.
The commenter “‘believes it would be
irresponsible to simply permit
uneducated physicians working in
narcotic treatment programs to begin to
prescribe this medication with no
foundation as to its proper use.” The
same comment recommended that non-
physician OTP staff also be required to
obtain education on buprenorphine.

Another comment, referring to DATA
2000 stated that “qualified physicians
are authorized [to use buprenorphine in
addiction treatment]—not programs.”
The same commenter suggested
allowing Nurse Practitioners to become
qualified to treat these patients.

The Secretary has carefully
considered this recommendation, but
does not at this time believe that it is
necessary to modify the Opioid
Treatment Regulations to require all
OTP physicians to complete training
and obtain waivers under DATA 2000.
The Drug Addiction Treatment Act (21
U.S.C. 823(g)(2)(F), did not establish any
additional training or educational
requirements for practitioners,
including OTPs that dispense Schedule
MI-V narcotic drugs and are registered
as treatment programs under 21 U.S.C.
823(g)(1). Indeed, DATA 2000
specifically authorized treatment
programs registered under 21 U.S.C.
823(g)(1) to use Schedule III—V narcotic
drugs for addiction and dependence
treatment. In addition, 42 CFR 8.12 (d),
requires ‘‘that each person engaged in
the treatment of opioid addiction must
have sufficient education, training, and
experience, or any combination thereof,
to enable that person to perform the
assigned functions.” This requirement
applies to OTP program physicians,
who order both methadone and
buprenorphine for patients admitted to
OTPs. OTP program physicians have
been authorized to order buprenorphine
products for patients admitted to
treatment since the interim final rule

was issued in 2003. Moreover,
SAMHSA has analyzed its OTP Medical
Director database and cross referenced it
to the database of physicians with
DATA waivers. This analysis indicates
that as of October 2012 at least 80
percent of the Medical Directors in
OTPs have sought and obtained DATA
2000 waivers to prescribe
buprenorphine products in office-based
or other settings.

As stated elsewhere in this notice,
SAMHSA will send a formal guidance
letter to all OTP Medical Directors,
encouraging them to complete
buprenorphine training and obtain a
waiver. In the letter, SAMHSA will
provide links to Web sites where OTP
physicians can complete on-line
qualifying training and will offer to send
the OTP physicians a CD—ROM to
complete training.

There are many other resources
available to OTP staff on the use of
buprenorphine in the treatment of
opioid dependence. SAMHSA has
issued two treatment improvement
protocols (TIPs): ““TIP 40: Clinical
Guidelines for the Use of
Buprenorphine in the Treatment of
Opioid Addiction” and “TIP 43:
Medication Assisted Treatment for
Opioid Addiction in Opioid Treatment
Programs.” These treatment guidelines
provide extensive evidence-based
clinical guidelines on the use of
buprenorphine, as well as methadone
and other medications in treating opioid
dependence. These guidelines are
supplemented by the SAMHSA-funded
Physician Clinical Support System
which provides continuous assistance
and training to OTP physicians who
need more information on using
buprenorphine in dependence
treatment.

The Treatment Improvement
Protocols, discussed above, are also
available to non-physician OTP Staff. In
addition, SAMHSA has developed
specific guidance for nurses in OTPs or
other practice settings such as
“Technical Assistance Publication 30—
Buprenorphine: A Guide for Nurses.”
SAMHSA also sponsors continuing
medical education seminars for nurses
on using buprenorphine in OTPs (see
www.dpt.samhsa.gov.)

There is also information available on
buprenorphine treatment to counselors
and other addiction treatment
professionals. For example, the
SAMHSA-supported network of
Addiction Technology Transfer Centers
(ATTCs) offers classroom training and
other information on using
buprenorphine in opioid dependence
treatment, including treatment in
adolescent populations. (See Short-
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Term Opioid Withdrawal Using
Buprenorphine: Findings and Strategies
from a NIDA Clinical Trials Network
(CTN) Study, http://www.nattc.org/
explore/priorityareas/science/
blendinginitiative/bupdetox/).

The Secretary believes that there are
considerable education resources
available to physicians and non-
physician staff in OTPs and that these
resources are being used. Finally, the
Drug Addiction Treatment Act authority
to prescribe buprenorphine addiction
treatment products does not extend to
practitioners such as nurse practitioners
or physicians assistants.

8. One comment recommended that
the regulations be modified to establish
dose limits for patients treated with
buprenorphine products in OTPs.
Specifically, the OTP must document
the need for any daily dose above 16 mg
per day. The commenter provided
references to support that 16 mg per day
occupies 95 percent of the mu-opioid
receptor, and any dose above that
amount invites diversion.

The existing OTP regulations (42 CFR
8.12(h)(4)) require that “‘each opioid
agonist treatment medication used by
the program is administered and
dispensed in accordance with its
approved product labeling.” Further,
the current regulations require that any
significant deviations from this labeling,
including dosing deviations, are
documented in the patient record. The
Secretary notes that there are no daily
dose limits applied to physicians who
prescribe buprenorphine products
under their DATA 2000 waiver
authority. Accordingly, it is not clear
whether establishing a specific 16 mg
per day dose limit for buprenorphine
dispensed by OTPs would have a
measureable impact above the current
regulatory requirements. As such, the
Secretary declines the recommendation
to establish buprenorphine dose limits
for OTPs.

9. One comment recommended an
increase in the required number of
random urine toxicology screening tests
within OTPs to at least twice monthly.
According to the comment, this level of
drug testing is necessary to demonstrate
that drug use has ceased or has been at
least reduced.

The current regulations require, at a
minimum, that OTPs conduct at least 8
random drug tests each year. These tests
must be adequate, and are used to
monitor a patient’s progress in treatment
as well as to guide the OTP physician
on appropriate take-home doses. The
comment provided no evidence to
support how increasing the frequency of
drug testing in OTPs beyond the
minimum of eight per year would

produce benefits that would outweigh
the additional costs. The Secretary notes
OTPs can conduct more frequent drug
testing that can be tailored to individual
patient needs and treatment status.
Further, there is no federal regulatory
requirement that a physician that
prescribes buprenorphine products
under DATA 2000 waivers conduct any
drug testing with their patients. This
final rule does not increase the number
of required drug tests in OTPs.

After carefully analyzing the
comments submitted in response to the
June 2009 NPRM, together with
additional information on
buprenorphine abuse and diversion, the
Secretary concludes that the OTP
regulations should be modified as
proposed in the 2009 NPRM.
Specifically, the time in treatment
restrictions are eliminated for
buprenorphine products use in
SAMHSA-certified OTPs.

There is now even more experience
with buprenorphine in the treatment of
opioid dependence. Since 2002, almost
22,000 physicians have sought and
obtained the federal certification to
prescribe buprenorphine products.
According to the DEA Automated
Reports Consolidated Orders System
(ARCOS), over 190 million dosage units
were distributed to pharmacies in 2010,
a more than fourfold increase from the
almost 40 million dosage units
distributed in 2006. It should be noted
that only 1.1 million dosage units were
distributed to OTPs during 2010. In
addition, almost 800,000 individuals
received buprenorphine addiction
treatment prescriptions from office-
based physicians in 2010, increasing
almost fivefold from the 150,000
estimated in 2006. (REF 4).

Although buprenorphine abuse and
diversion has increased concomitantly
with the increase in availability
according to information from
published literature reports and from
long-standing monitoring systems
maintained by FDA, SAMHSA, and
DEA, the scope, extent, and nature of
abuse and diversion, while a major
concern, are considerably less—and
qualitatively different than the scope,
nature, and extent associated with
methadone and other Schedule II and
Schedule III opioid drug products.
Nonetheless, there are initiatives
underway to address escalating
buprenorphine abuse and diversion, and
its consequences. These include the
FDA REMS initiative for buprenorphine,
the Physician Clinical Support System,
and the updated buprenorphine office-
based physician training curriculum.

One monitoring system is SAMHSA’s
Drug Abuse Warning Network (DAWN).

DAWN is a public health surveillance
system that monitors drug-related visits
to hospital emergency departments
(EDs). Hospital emergency department
(ED) visits involving the nonmedical use
(or misuse/abuse) of buprenorphine are
increasing with the increased
availability of buprenorphine products;
however, ED visits involving the
nonmedical use (or misuse/abuse) of
buprenorphine are substantially less
than other opioids in the class.
According to the DAWN 2006 national
tables, out of an estimated 741,425 drug-
related ED visits involving the
nonmedical use of pharmaceuticals in
2006, there were an estimated 4,440 (95
percent confidence interval [CI] 823 to
8,057) visits involving buprenorphine/
combinations. The 2010 DAWN
indicates that out of 1,173,654 drug-
related ED visits involving nonmedical
use of pharmaceuticals in 2010, there
were an estimated 15,778 (95 percent
confidence interval [CI] 10,815 to
20,741) visits involving buprenorphine/
combinations. While the number of
visits in DAWN for buprenorphine/
combinations doubled between 2007
and 2009, the increase between 2009
and 2010 (1,522 more reports) was not
significant at the p.05 level. The rates
for buprenorphine/combinations in
2006 were 1.5 per 100,000 population
and 5.1 per 100,000 population in 2009.
Non-medical use of buprenorphine/
combinations has increased almost four-
fold since 2006. (REF 5). It should be
noted that analyses of the increases in
DAWN reports over the years should
also factor in increases in the number of
buprenorphine tablets sold per year.
(REF 6).

Increasing buprenorphine abuse and
misuse has been identified in other
substance abuse surveillance
instruments. For example, the
Researched Abuse, Diversion and
Addiction-Related Surveillance
(RADARS®) System is a prescription
drug abuse, misuse and diversion
surveillance system that collects timely
product- and geographically-specific
data. The RADARS System measures
rates of abuse, misuse and diversion
throughout the United States (U.S.).
Recent information from the RADARS
system indicates that abuse of the mono
formulation of buprenorphine may be
increasing. The same system suggests
that intravenous abuse of the mono
formulation has increased recently (REF
8).
Increasing buprenorphine abuse, as
measured by DAWN, is a concern, and
there are measures underway to identify
and mitigate this abuse. Buprenorphine
DAWN reports must be considered in
the context of DAWN non-medical use
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reports for other opioids. In 2009 there
were an estimated 14,266 (95 percent
confidence interval [CI] 8,001 to 20,531)
visits involving buprenorphine/
combinations. The DAWN non-medical
use ED visits for other opioids for 2010
are as follows:
Oxycodone/combinations—146,355

visits (95 percent C.I. 106,109—

186,602);
Hydrocodone/combinations—95,972

visits (95 percent C.I. 74,472—

117,472);
Fentanyl/combinations—21,196 visits

(95 percent C.I. 15,872—26,520);
Hydromorphone/combinations—17,666

(95 percent C.I. 12,502—22,830); and,
Methadone—65,945 (95 percent C.I.

52,085—79,806).

Buprenorphine diversion—NFLIS—
The National Forensic Laboratory
Information System (NFLIS) is a DEA,
Office of Diversion Control program that
collects drug identification results and
associated information from drug cases
analyzed by federal, state, and local
forensic laboratories. These laboratories
analyze substances secured in law
enforcement operations. NFLIS From
2003 to 2008, the national estimated
number of methadone items reported in
NFLIS more than doubled from 4,967
items to 10,459 items (p < 0.05), while
buprenorphine increased more than
250-fold from 21 items to 5,627 items (p
< 0.05). The greatest increases in NFLIS
items were in the Northeast U.S. where
per capita distribution of buprenorphine
is greatest (REF 7).

DEA STRIDE—The DEA’s System to
Retrieve Information from Drug
Evidence II (STRIDE) collects the results
of drug evidence analyzed at DEA
laboratories across the country. STRIDE
reflects evidence submitted by the DEA,
other federal law enforcement agencies,
and some local police agencies that was
obtained during drug seizures,
undercover drug buys, and other
activities. STRIDE captures data on both
domestic and international drug cases;
however, the following results describe
only those drugs obtained in the U.S.
STRIDE data and their generalization
are limited by inconsistent and
underreporting at the state and local
level. During 2008, a total of 51,022
drug exhibits or items were reported in
STRIDE, about 3 percent of the
estimated 1.8 million drug items
analyzed by state and local laboratories
during this period. In STRIDE,
methadone and buprenorphine each
represented less than 1 percent of total
drug items reported in 2008. The
number of methadone items reported in
STRIDE increased from 97 items in 2003
to 159 in 2006, then fell to 130 in 2007
and rose to 165 in 2008. Buprenorphine

items increased from 8 items in 2003 to
53 items in 2008.

In sum, buprenorphine abuse and
diversion are measureable and
increasing. The levels of actual abuse
(not adjusted for rate of use) and
diversion are noticeably less than other
opioids. The Secretary will continue to
monitor abuse while applying the
specific buprenorphine abuse reduction
interventions discussed elsewhere in
this notice. While cognizant of this
abuse, the Secretary believes that
eliminating the time in treatment
restrictions for buprenorphine will
result in more patients treated in
structured opioid treatment programs,
where controls and requirements can be
applied to identify and address
buprenorphine abuse and diversion.

Importantly, the consequences of
buprenorphine abuse further distinguish
buprenorphine from methadone and
other opioids. Two recent review
articles discuss buprenorphine toxicity.
These articles include reports from the
National Poison Control Centers of the
American Association of Poison Control
Centers. (REFS 8, 9). According to these
reports, which covered years 2000
through 2008, there were fewer than
nine buprenorphine associated deaths
over the nine year period. During the
same period of time, there were 654
methadone associated deaths. These
reports, together with the discussion in
the Proposed Rule, further distinguish
buprenorphine from methadone in
overall toxicity. One report highlights
the risks and severe consequences
associated with pediatric buprenorphine
poisoning. (REF 9). That same article
recommends special precautions and
warnings to mitigate the risk of pediatric
buprenorphine exposure. Finally,
information is presented that contrasts
buprenorphine and methadone safety
concerns for treatment for opioid
dependence during pregnancy. (REF 9).

These peer-reviewed articles support
the concept that the consequences of
buprenorphine abuse are fewer and less
severe than those associated with
methadone. Nonetheless, SAMHSA will
continue to work with other federal
agencies, including FDA with its REMS
program, to develop strategies to
minimize the consequences of
buprenorphine abuse in OTP and office-
based settings. In addition, at least
annually, SAMHSA will, in
consultation with ONDCP and relevant
HHS agencies, review new data on
buprenorphine diversion from OTPs
and, if necessary, SAMHSA will take
formal steps to address this diversion,
including additional provider training
or additional guidance on appropriate
prescribing. As stated elsewhere in this

notice, SAMHSA will send a formal
guidance letter to all OTP Medical
Directors, encouraging them to complete
buprenorphine training and obtain a
waiver. In the letter, SAMHSA will
provide links to Web sites where OTP
physicians can complete on-line
qualifying training and will offer to send
the OTP physicians a CD-ROM to
complete training.

The Secretary notes that state entities
have also initiated programs to inform
prescribers on buprenorphine and
pediatric exposures. Under the OTP
regulations, all take-home doses
dispensed by OTPs must be in
dispensed in “packages designed to
reduce the risk of accidental ingestion,
including child proof containers.” (see
42 CFR 8.12(i)(5)). Finally, OTPs have
considerable experience in treating
pregnant patients. This final rule will
increase the flexibility in how OTPs can
dispense buprenorphine products, and
permit programs to expand treatment to
this population.

The Secretary concludes that there is
adequate information in the
administrative record for this
rulemaking to eliminate the take-home
dispensing schedule for buprenorphine
products as set forth in Section IV.
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IV. Summary of Final Regulation

The opioid treatment program
regulations (42 CFR part 8) establish the
procedures by which the Secretary will
determine whether a practitioner is
qualified under Section 303(g) of the
CSA (21 U.S.C. 823(g)(1)) to dispense
certain therapeutic narcotic drugs in the
treatment of individuals suffering from
narcotic addiction. These regulations
also establish the Secretary’s standards
regarding the appropriate quantities of
narcotic drugs that may be provided for
unsupervised use by individuals
undergoing such treatment (21 U.S.C.
823(g)(1)(c)). (See also 42 U.S.C. 290bb-
2a.)

SAMHSA is not changing any of the
provisions in Subpart A (Accreditation)
or Subpart C (Procedures for Review of
Suspension or Proposed Revocation of
OTP Certification and of Adverse Action
Regarding Withdrawal of Approval of an
Accreditation Body). Instead, SAMHSA
is finalizing an amendment to Subpart
B, Certification and Treatment
Standards. If finalized, the rule would
amend only one section of Subpart B,
Section 8.12(i), Unsupervised or “take-
home” use.

Under 42 CFR 8.12(i), OTPs must
adhere to requirements for dispensing
treatment medications for unsupervised
or “take-home” use. These restrictions
are intended to limit or reduce the
potential for diversion of these
medications to the illicit market. The
effect of this final rule is to remove the
restrictions for dispensing
buprenorphine and buprenorphine
combination products for unsupervised
or “take-home” use while retaining
those requirements for methadone
products. This change will be
incorporated by adding the following
language to 42 CFR 8.12(i)(3): “The
dispensing restrictions set forth in
paragraphs (i) through (vi) do not apply
to buprenorphine and buprenorphine
products listed under 42 CFR section
8.12(h)(2)(ii).”

It should be noted that OTPs are still
required to assess and document each
patient’s responsibility and stability to
handle opioid drug products for
unsupervised use set forth under 42
CFR 8.12(i)(2) and 8.12(i)(3).

V. Regulatory Impact and Notices
Executive Orders 13563 and 12866

Executive Order 13563 of January 18,
2011 (Improving Regulation and
Regulatory Review), explicitly states
that our “regulatory system must protect
public health, welfare, safety, and our
environment while promoting economic
growth, innovation, competitiveness,
and job creation.” Consistent with this
mandate, Executive Order 13563
requires agencies to tailor “regulations
to impose the least burden on society,
consistent with obtaining regulatory
objectives.” Executive Order 13563 also
requires agencies to “identify and
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice” while selecting
“those approaches that maximize net
benefits.”” This final rule sets forth a
regulatory approach that will reduce
burdens to providers and to consumers,
while continuing to provide adequate
protections for public health and
welfare.

The Secretary has examined the
impact of this final rule under Executive
Order 12866, which directs federal
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages,
distributive impacts, and equity). This
final rule does not establish additional
regulatory requirements; it allows an
activity that is otherwise prohibited.
According to Executive Order 12866, a
regulatory action is “significant” if it
meets any one of a number of specified
conditions, including having an annual
effect on the economy of $100 million;
adversely affecting in a material way a
sector of the economy, competition, or
jobs; or if it raises novel legal or policy
issues. A detailed discussion of the
Secretary’s analysis is contained in the
opioid treatment Final Rule published
in the Federal Register of January 17,
2001 (66 FR 4086—4090). That notice
described the impact of the opioid
treatment regulations, analyzed
alternatives, and considered comments
from small entities. In addition, a
Federal Register notice published April
17, 2006, offered the opportunity for
comments on this information
collection activity.

While this is a significant regulatory
action as defined by Executive Order
12866, the Secretary finds that it does
not confer significant costs to regulated
entities warranting a regulatory
flexibility analysis. See the Regulatory
Flexibility discussion below. The rule

permits OTPs to dispense
buprenorphine and buprenorphine
combination products for take home
use. If opioid treatment programs
choose to use these products, the new
medications will be used in accordance
with all other standards set forth in the
January 17, 2001, Final Rule (66 FR
4090). No new regulatory requirements
are imposed by this final rule; however,
some regulatory requirements will be
reduced.

The Secretary anticipates that there
will be an overall reduction in societal
costs if treatment is expanded under
this final rule. The costs for OTPs to
implement this regulatory change are
negligible. The added flexibility will
permit OTPs to dispense buprenorphine
products more frequently. Insofar as
there are costs associated with each
dispensing activity, this change could
lead to lower overall treatment costs for
OTPs. The added flexibility will also
benefit patients, who should be able to
report to the OTP less frequently, while
still benefitting from the counseling,
medical, recovery and other services
OTPs provide. There may be additional
diversion and abuse risks associated
with the possible of expansion of
treatment, but the Secretary believes
that the benefits of increased flexibility
and increased access to care in OTP
settings outweigh these possible risks.
Regulatory Flexibility Analysis

For the reasons outlined above, the
Secretary has determined that this final
rule will not have a significant impact
upon a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act (5 U.S.C.
605(b)). The flexibility added by this
final rule will not require addition
expenditures by OTPs. Therefore, an
initial regulatory flexibility analysis is
not required for this final Rule.

As mentioned in the section on
Executive Orders 13563 and 12866, the
Secretary anticipates that there will be
an overall reduction in societal costs if
treatment is expanded under this final
rule. The costs for OTPs to implement
this change to regulation are negligible.
The added flexibility will permit OTPs
to dispense buprenorphine products
more frequently. Insofar as there are
costs associated with each dispensing
activity, this could lead to lower overall
treatment costs for OTPs. The added
flexibility will also benefit patients, who
should be able to report to the OTP less
frequently, while still benefitting from
the counseling, medical, recovery and
other services OTPs will provide.

The Secretary has determined that
this rule is not a major rule for the
purpose of congressional review. For the
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purpose of congressional review, a
major rule is one which is likely to
cause an annual effect on the economy
of $100 million; a major increase in
costs or prices; significant effects on
competition, employment, productivity,
or innovation; or significant effects on
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets. This is
not a major rule under the Small
Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996.

Unfunded Mandates

The Secretary has examined the
impact of this rule under the Unfunded
Mandates Reform Act (UMRA) of 1995
(Pub. L. 104—4). This rule does not
trigger the requirement for a written
statement under section 202(a) of the
UMRA because it does not impose a
mandate that results in an expenditure
of $100 million (adjusted annually for
inflation) or more by either state, local,
and tribal governments in the aggregate
or by the private sector in any 1-year.

Environmental Impact

The Secretary has previously
considered the environmental effects of
this rule as announced in the Final Rule
(66 FR 4076 at 4088). No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that neither an
environmental assessment nor an
environmental impact statement is
required.

Executive Order 13132: Federalism

The Secretary has analyzed this final
rule in accordance with Executive Order
13132: Federalism. Executive Order
13132 requires federal agencies to
carefully examine actions to determine
if they contain policies that have
federalism implications or that preempt
state law. As defined in the Order,
“policies that have federalism
implications” refer to regulations,
legislative comments or proposed
legislation, and other policy statements
or actions that have substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.

The Secretary is publishing this final
rule to modify treatment regulations that
provide for the use of approved opioid
agonist treatment medications in the
treatment of opiate addiction. The
Narcotic Addict Treatment Act (NATA,

Pub. L. 93-281) modified the Controlled
Substances Act (CSA) to establish the
basis for the Federal control of narcotic
addiction treatment by the Attorney
General and the Secretary. Because
enforcement of these Sections of the
CSA 1is a federal responsibility, there
should be little, if any, impact from this
rule on the distribution of power and
responsibilities among the various
levels of government. In addition, this
final rule does not preempt State law.
Accordingly, the Secretary has
determined that this final rule does not
contain policies that have federalism
implications or that preempt state law.

Paperwork Reduction Act of 1995

This final rule modifies 42 CFR 8.12(i)
by reducing regulatory dispensing
requirements for buprenorphine and
buprenorphine combination products
that may be used in SAMHSA-certified
opioid treatment programs. The final
rule establishes no new reporting or
recordkeeping requirements beyond
those discussed in the January 17, 2001,
Final Rule (66 FR 4076 at 4088). On
March 7, 2010, the Office of
Management and Budget approved the
information collection requirements of
the Final Rule under control number
0930-0206.

Privacy Act

SAMHSA has determined that the
Opioid Treatment Waiver Notification
System (OTWNS) constitutes a system
of records under the Privacy Act. The
Federal Register notice announcing
establishment of the buprenorphine
waiver notification system as a system
of records was published on April 25,
2002 (67 FR 20543, April 25, 2002).
That system was assigned the
identification number 09-30-0052

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 6, 2000) requires us to
develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” as defined in the
Executive Order, to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes, as
specified in Executive Order 13175.

Dated: February 23, 2012.
Pamela S. Hyde,
Administrator, SAMHSA.

Dated: March 8, 2012.
Kathleen Sebelius,

Secretary.

Editorial Note: This document was
received at the Office of the Federal Register
on November 30, 2012.

List of Subjects in 42 CFR Part 8

Health professions, Levo-Alpha-
Acetyl-Methadol (LAAM), Methadone,
Reporting and recordkeeping
requirements.

For the reasons set forth above, Part
8 of Title 42 of the Code of Federal
Regulations is amended as follows:

PART 8—CERTIFICATION OF OPIOID
TREATMENT PROGRAMS

m 1. The authority citation for Part 8
continues to read as follows:

Authority: 21 U.S.C. 823; 42 U.S.C.
290bb—2a, 290aa(d), 290dd-2, 300x-23,
300x—-27(a), 300y—11.

m 2. Section 8.12(i)(3) is revised to read
as follows:

§8.12 Federal opioid treatment standards.

(i) EE

(3) Such determinations and the basis
for such determinations consistent with
the criteria outlined in paragraph (i)(2)
of this section shall be documented in
the patient’s medical record. If it is
determined that a patient is responsible
in handling opioid drugs, the
dispensing restrictions set forth in
paragraphs (i)(3)(i) through (vi) of this
section apply. The dispensing
restrictions set forth in paragraphs
(1)(3)(i) through (vi) of this section do
not apply to buprenorphine and
buprenorphine products listed under
paragraph (h)(2)(iii) of this section.
[FR Doc. 2012-29417 Filed 12-5-12; 8:45 am]
BILLING CODE 4160-20-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 101013504—-0610-02]

RIN 0648—-XC353

Atlantic Surfclam and Ocean Quahog
Fisheries; 2013 Fishing Quotas for
Atlantic Surfclams and Ocean
Quahogs; and Suspension of Minimum
Atlantic Surfclam Size Limit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: NMF'S suspends the
minimum size limit for Atlantic
surfclams for the 2013 fishing year.
NMEFS also announces that the quotas
for the Atlantic surfclam and ocean
quahog fisheries for 2013 will remain
status quo. Regulations governing these
fisheries require NMFS to notify the
public in the Federal Register of the
allowable harvest levels for Atlantic
surfclams and ocean quahogs from the
Exclusive Economic Zone if the
previous year’s quota specifications
remain unchanged.

DATES: Effective January 1, 2013,
through December 31, 2013.

FOR FURTHER INFORMATION CONTACT:
Jason Berthiaume, Fishery Management
Specialist, (978) 281-9177; fax (978)
281-9135.

SUPPLEMENTARY INFORMATION: Section
648.72(c) of the regulations
implementing the fishery management
plan (FMP) for the Atlantic surfclam
and ocean quahog fisheries authorizes
the Administrator, Northeast Region,
NMFS (Regional Administrator), to
suspend annually, by publication of a
notification in the Federal Register, the
minimum size limit for Atlantic
surfclams. This action may be taken
unless discard, catch, and biological
sampling data indicate that 30 percent
or more of the Atlantic surfclam
resource is smaller than 4.75 in (120
mm) and the overall reduced size is not
attributable to harvest from beds where
growth of the individual clams has been
reduced because of density-dependent
factors.

At its June 2012 meeting, the Mid-
Atlantic Fishery Management Council
(Council) voted to recommend that the
Regional Administrator suspend the
minimum size limit for Atlantic
surfclams for the 2013 fishing year.
Commercial surfclam data for 2012 were
analyzed to determine the percentage of
surfclams that were smaller than the
minimum size requirement. The
analysis indicated that 5.6 percent of the
overall commercial landings were
composed of surfclams that were less
than 4.75 in (120 mm). Based on these
data, the Regional Administrator

concurs with the Council’s
recommendation and suspends the
minimum size limit for Atlantic
surfclams from January 1 through
December 31, 2013.

The FMP for the Atlantic surfclam
and ocean quahog fisheries requires that
NMEFS issue notification in the Federal
Register of the upcoming year’s quota,
even in cases where the quota remains
unchanged from the previous year. At
its June 2012 meeting, the Council also
voted that no action be taken to change
the quota specifications for Atlantic
surfclams and ocean quahogs for the
2013 fishing year (January 1 through
December 31, 2013), and recommended
maintaining the 2012 quota levels of 3.4
million bu (181 million L) for Atlantic
surfclams, 5.333 million bu (284 million
L) for ocean quahogs, and 100,000
Maine bu (3.524 million L) for Maine
ocean quahogs, as announced in the
Federal Register on December 27, 2010
(75 FR 81142).

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 3, 2012.
Lindsay Fullenkamp,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—29518 Filed 12-5-12; 8:45 am]|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Parts 429 and 431
[Docket Number: EERE-2012-BT-CE-0048]
RIN 1904-AC90

Energy Conservation Program:
Certification of Commercial and
Industrial HVAC, Refrigeration and
Water Heating Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Energy (DOE or the “Department”)
proposes to amend the compliance dates
for revisions to its certification
regulations for certain commercial and
industrial equipment covered under the
Energy Policy and Conservation Act of
1975, as amended (EPCA or the “Act”).
Specifically, DOE is proposing a 12-
month extension to the compliance date
for the certification provisions of
commercial refrigeration equipment;
commercial heating, ventilating, air-
conditioning (HVAC) equipment; and
commercial water heating equipment.
DOE is proposing to retain a December
31, 2012 certification date for automatic
commercial ice makers. Lastly, DOE is
proposing a correction in the packaged
terminal equipment standards table,
which would impact standard-size
packaged terminal air conditioners and
packaged terminal heat pumps with a
cooling capacity of 15,000 Btu/h.
DATES: DOE will accept comments, data,
and information regarding the notice of
proposed rulemaking (NOPR)
postmarked no later than December 21,
2012.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2012-BT-CE-0048, by
any of the following methods:

e Email: to
CCENOPR2012CE0048@ee.doe.gov.
Include EERE-2012-BT-CE-0048 in the
subject line of the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Revisions to Energy Efficiency
Enforcement Regulations, EERE-2012—
BT-CE-0048, 1000 Independence
Avenue SW., Washington, DC 20585—
0121. Phone: (202) 586—2945. Please
submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Phone: (202)
586—-2945. Please submit one signed
paper original.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this
rulemaking.

Docket: For access to the docket to
read background documents, or
comments received, go to the Federal
eRulemaking Portal at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Ashley Armstrong, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: 202-586—6590. Email:
Ashley.Armstrong@ee.doe.gov; and Ms.
Laura Barhydt, U.S. Department of
Energy, Office of the General Counsel,
Forrestal Building, GC-32, 1000
Independence Avenue SW.,
Washington, DC 20585. Telephone:
(202) 287-5772. Email:
Laura.Barhydt@hq.doe.gov.

SUPPLEMENTARY INFORMATION: On March
7, 2011, DOE published a final rule in
the Federal Register that, among other
things, modified the requirements
regarding manufacturer submission of
compliance statements and certification
reports to DOE (hereafter referred to as
the March 2011 Final Rule) (76 FR
12421). These certification provisions
are central to the Department’s
regulatory framework for ensuring that
covered products and equipment sold in
the Unites States comply with existing
Federal energy conservation standards
and associated regulations.

The March 2011 Final Rule imposed
new reporting requirements, including a

requirement that manufacturers submit
annual reports to the Department
certifying compliance of their basic
models with applicable standards. It
also revised the types of information
manufacturers must provide in that
submission. The Department
emphasized that manufacturers could
use their discretion in grouping
individual models as a certified ‘‘basic
model” such that the certified rating for
the basic model matched the
represented rating for all included
models. See 76 FR 12428-12429 for
more information. This reflected a basic
requirement of the Department’s
longstanding self-certification
compliance regime—that efficiency
certifications and representations must
be supported by either testing or an
approved alternative method of
estimating efficiency.

The March 2011 Final Rule provided
for the revised certification provisions
to be effective on July 5, 2011. Certain
manufacturers of particular types of
commercial and industrial equipment 1
stated that, for a variety of reasons, they
would be unable to meet that deadline.
As a result, the Department extended
the compliance date for certification of
commercial refrigeration equipment;
commercial HVAC equipment;
commercial WH equipment; and walk-
in coolers and freezers. See 76 FR 38287
(hereafter referred to as the June 30
Final Rule). DOE also acknowledged in
the June 30 Final Rule that numerous
manufacturers for certain types of
commercial equipment appear to have
been making representations of
efficiency and determining compliance
with the applicable energy conservation
standards without testing products in
accordance with all of the provisions of
the DOE test procedures, which include
sampling plans and certification testing
tolerances.

In the June 30 Final Rule, DOE stated
that it believed 18 months would be
sufficient to provide manufacturers with
the time necessary to develop the data
and supporting documentation needed

1These products included commercial warm air
furnaces, commercial packaged boilers, and
commercial air conditioners and heat pumps
(collectively referred to as commercial HVAC
equipment); commercial refrigeration equipment;
commercial water heaters, commercial hot water
supply boilers, and unfired hot water storage tanks
(collectively referred to as commercial WH
equipment); walk-in coolers; walk-in freezers; and
automatic commercial ice makers.


mailto:CCENOPR2012CE0048@ee.doe.gov
mailto:Ashley.Armstrong@ee.doe.gov
mailto:Laura.Barhydt@hq.doe.gov
http://www.regulations.gov
http://www.regulations.gov

72764

Federal Register/Vol.

77, No. 235/ Thursday, December 6,

2012 /Proposed Rules

to populate the certification reports and
certify compliance with DOE’s
regulations, including the existing
testing and sampling procedures. DOE
also emphasized that all covered
equipment must meet the applicable
energy conservation standard and that
all testing procedures and sampling
provisions were unaffected by the final
rule.

On May 24, 2012, DOE issued a
proposed rule to revise and expand its
regulations regarding alternative
efficiency determination methods
(AEDMs). AEDMs reduce testing
burdens by allowing manufacturers to
use computer simulations, mathematical
models, and other alternative methods
to determine the amount of energy used
or efficiency by a particular basic
model. AEDM provisions for
commercial HVAC equipment and
commercial WH equipment already
exist, but DOE has proposed to revise
those regulations and to allow
manufacturers of commercial
refrigeration equipment to use AEDMs.
DOE has not yet finalized the AEDM
rulemaking.

In an October 2012, letter to the
Secretary of Energy, the Air
Conditioning, Heating and Refrigeration
Institute (AHRI) requested another
certification compliance date extension.
AHRI wrote, the “AEDM is a critical
element of the DOE certification process
as it will help manufacturers comply
with the regulations without having to
test every basic model they offer.”
(AHRI, No. 1 at pp. 1-2) As a result, in
its letter AHRI requested that the
compliance date for certification be
extended a minimum of 18 months from
the date of publication of the AEDM
final rule.

The Department agrees that it may
address some of the concerns raised by
manufacturers’ by completing the
AEDM rulemaking. The Department is
also reviewing the recommendations of
the Convenor regarding the feasibility of
a negotiated rulemaking to revise the
certification requirements for
commercial HVAC equipment and
commercial refrigeration equipment.2

As such, the Department agrees with
AHRI that further extension of the
December 31, 2012 compliance date
may be warranted for commercial
refrigeration equipment; commercial
HVAC equipment; and commercial WH

2The U.S. Department of Energy Convening
Report on the Feasibility of a Negotiated
Rulemaking to Revise the Certification Program for
Commercial Heating, Ventilating, Air Conditioning,
and Commercial Refrigeration Equipment can be
found at http://www.eere.energy.gov/buildings/
appliance_standards/pdfs/
convening report_hvac_cre.pdf.

equipment. However, as all
manufacturers should have at least some
valid test data upon which to develop

a substantiated AEDM, DOE does not
believe that an extension for the length
of time after finalization of an AEDM
rule requested by AHRI would be
necessary. Further, the potential for
issues raised by manufacturers to be
addressed through a negotiated
rulemaking also suggests that the time
requested by AHRI may be longer than
necessary. Accordingly, the Department
is proposing a 12-month delay in the
compliance date for submission of a
certification report for commercial
refrigeration equipment, commercial
HVAC equipment, and commercial WH
equipment. However, DOE is requesting
comment on its assumption regarding
the existence of test data. We also seek
comment on whether a longer or shorter
period of time would be more
appropriate.

If the Department adopts in a final
rule a delayed compliance date for
submission of certification reports, DOE
will also implement an enforcement
policy to encourage voluntary
certifications. Specifically, during the
interim period, DOE would not perform
random assessment tests (as defined at
10 CFR 429.104) of basic models of
commercial HVAG, refrigeration, or WH
equipment that are voluntarily certified
in accordance with DOE’s regulations
set forth in 10 CFR Parts 429 and 431.
This approach would acknowledge the
efforts of manufacturers that have been
working toward completing the
necessary testing to develop certified
ratings in accordance with the
December 31, 2012 deadline. Even
under this approach, DOE would
continue to conduct enforcement testing
of any basic model pursuant to 10 CFR
429.110 when it has a reason to believe
a given basic model may be non-
compliant with the applicable Federal
standard.

The preamble to the June 30 Final
Rule stated that the compliance date for
submitting a certification report for
automatic commercial ice makers
(ACIM) was also extended; however, the
regulatory text did not extend the
compliance date for that product (76 FR
38287). DOE has not enforced the
certification requirements for ACIM.
Information available to DOE does not
suggest any issues with the compliance
date for ACIMs; therefore, DOE is
proposing to modify the regulatory text
to require submission of a certification
report for each basic model of ACIM by
December 31, 2012, as contemplated by
the June 30 Final Rule. DOE requests
comment, however, regarding whether

the compliance date for ACIM
certification should also be extended.

The compliance dates for certification
requirements for walk-in coolers and
freezers, distribution transformers, and
metal halide lamp ballasts have passed,
and manufacturers of those products are
now submitting certification reports.
The proposed regulatory text would
reflect that these products are now
required to be certified by removing the
delayed compliance dates.

Lastly, the Department is proposing to
correct a technical drafting error for
packaged terminal air conditioners and
heat pumps that was implemented in
the reprinting of Table 5 in 10 CFR
431.97 in a final rule published on May
16, 2012 (77 FR 28994). More
specifically, DOE adopted changes to
the applicable energy conservation
standards for standard size and non-
standard size packaged terminal air
conditioners and heat pumps with a
cooling capacity of 15,000 Btu/h. DOE is
proposing to correct this error in today’s
proposed rule and adopt the original
standards for standard size and non-
standard size packaged terminal air
conditioners and heat pumps with a
cooling capacity of 15,000 Btu/h as
presented in a final rule evaluating and
originally adopting the amended energy
conservation for this equipment
published on April 7, 2008 (73 FR
18915).

Further Information on Submitting
Comments

Under 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit two copies: one copy of the
document including all the information
believed to be confidential, and one
copy of the document with the
information believed to be confidential
deleted. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include (1)
A description of the items, (2) whether
and why such items are customarily
treated as confidential within the
industry, (3) whether the information is
generally known by or available from
other sources, (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality, (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure, (6) when
such information might lose its
confidential character due to the
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passage of time, and (7) why disclosure
of the information would be contrary to
the public interest.

I. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

This proposed rule has been
determined not to be a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
this action was not subject to review
under the Executive Order by the Office
of Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IFRA) for any rule that by law
must be proposed for public comment,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” (67 FR 53461,
August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site: http://
www.energy.gov/gc.

DOE reviewed this proposed rule
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. This proposed rule would merely
extend the compliance date of a
rulemaking already promulgated. To the
extent such action has any economic
impact it would be positive in that it
would allow regulated parties

additional time to come into
compliance. DOE did undertake a full
regulatory flexibility analysis of the
original CCE rulemaking. That analysis
considered the impacts of that
rulemaking on small entities. As a
result, DOE certifies that, if adopted,
this proposed rule would not have a
significant economic impact on a
substantial number of small entities.

C. Review Under the National
Environmental Policy Act

DOE has determined that this rule
falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and DOE’s implementing
regulations at 10 CFR part 1021.
Specifically, this rule amends an
existing rule without changing its
environmental effect and, therefore, is
covered by the Categorical Exclusion in
10 CFR part 1021, subpart D, paragraph
A5. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

II. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s NOPR.

List of Subjects in 10 CFR Parts 429 and
431

Administrative practice and
procedure, Energy conservation,
Commercial equipment, Reporting and
recordkeeping requirements.

Issued in Washington, DC, on November
28, 2012.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

For the reasons stated in the
preamble, DOE is proposing to amend
chapter II, subchapter D, of title 10 of
the Code of Federal Regulations, to read
as set forth below:

PART 429—CERTIFICATION,
COMPLIANCE, AND ENFORCEMENT
FOR CONSUMER PRODUCTS AND
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

1. The authority citation for part 429
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

2.1In §429.12, revise paragraph (i) to
read as follows:

§429.12 General requirements applicable
to certification reports.
* * * * *

(i) Compliance dates. For any product
subject to an applicable energy
conservation standard for which the
compliance date has not yet occurred, a
certification report must be submitted
not later than the compliance date for
the applicable energy conservation
standard. The covered products are
subject to the stated compliance dates
for certification as follows:

(1) Automatic commercial ice makers,
December 31, 2012;

(2) Commercial refrigeration
equipment, December 31, 2013;

(3) Commercial heating, ventilating,
and air-conditioning equipment,
December 31, 2013; and

(4) Commercial water heating
equipment, December 31, 2013.

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

3. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

4.In §431.97, paragraph (c), revise
Table 5 to read as follows:

§431.97 Energy efficiency standards and
their compliance dates.
* * * * *

(C)* * %

TABLE 5 TO § 431.97—UPDATED MINIMUM EFFICIENCY STANDARDS FOR PTAC AND PTHP

) Compliance date:
EqL;;/p;)newent Cooling capacity Sub-category Efficiency level manufapégﬂggitson and
after
PTAC ...... Standard Size ......... <7,000 BtU/N oo EER = 11.7 e October 8, 2012.
>7,000 Btu/h and < 15,000 Btu/h ... EER = 13.8—(0.3 x Cap?) .... October 8, 2012.
>15,000 Btu/h ....ooveeeeeeieeceeees EER =93 . October 8, 2012.
Non-Standard Size <7,000 Btu/h ...cccvveeeeeeeeeeeee e, EER =94 ..o, October 7, 2010.
>7,000 Btu/h and < 15,000 Btu/h ........... EER = 10.9—-(0.213 x Cap?) October 7, 2010.
>15,000 Btu/h ..oooiiie EER = 7.7 e October 7, 2010.
PTHP ....... Standard Size ......... <7,000 BtU/N oo EER =11.9 .., October 8, 2012.
COP =3.3
>7,000 Btu/h and < 15,000 Btu/h ........... EER = 14.0 — (0.3 x Cap?) October 8, 2012.
COP = 3.7 — (0.052 x Cap?)
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TABLE 5 TO § 431.97—UPDATED MINIMUM EFFICIENCY STANDARDS FOR PTAC AND PTHP—Continued
] Compliance date:
Equt;%rgent Cooling capacity Sub-category Efficiency level manufaPé?Lﬂ:(c:it%n and
after

Non-Standard Size

>15,000 Btu/h
<7,000 Btu/h
>7,000 Btu/h and <15,000 Btu/h .............

>15,000 Btu/h

......................................... EER =9.5
COP =

........................................... EER =9.3

COP =27

EER=7.6
COP =25

EER = 10.8 — (0.213 x Cap")
COP =2.9 — (0.026 x Cap?)

October 8, 2012.
October 7, 2010.

October 7, 2010.

October 7, 2010.

1“Cap” means cooling capacity in thousand Btu/h at 95 °F outdoor dry-bulb temperature.

* * * * *

[FR Doc. 2012—29486 Filed 12-5-12; 8:45 am]|
BILLING CODE 6450-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121

RIN 3245-AG44

Small Business Size Standards:
Support Activities for Mining

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to
increase small business size standards
for three industries in North American
Industry Classification System (NAICS)
Subsector 213, Support Activities for
Mining, within NAICS Sector 21,
Mining, Quarrying, and Oil and Gas
Extraction. NAICS Sector 21 contains
four industries with receipts based
standards and 19 industries with
employee based size standards. As part
of its ongoing comprehensive review of
all size standards, in this proposed rule,
SBA has evaluated the four industries
that have the receipts based size
standards in NAICS Sector 21 to
determine whether they should be
retained or revised. SBA will review the
19 industries that have the employee
based standards in NAICS Sector 21 at
a later date. This proposed rule is one
of a series of proposed rules that will
review size standards of industries
grouped by NAICS Sector. SBA has
issued a White Paper entitled ““Size
Standards Methodology” and published
a notice in the October 21, 2009 issue
of the Federal Register to advise the
public that “Size Standards
Methodology” is available on its Web
site at www.sba.gov/size for public
review and comments. The ““Size
Standards Methodology” White Paper
explains how SBA establishes, reviews,

and modifies its receipts based and
employee based small business size
standards. In this proposed rule, SBA
has applied its methodology in
determining changes to receipts based
size standards in NAICS Sector 21,
Mining, Quarrying, and Oil and Gas
Extraction.

DATES: SBA must receive comments to
this proposed rule on or before February
4, 2013.
ADDRESSES: Identify your comments by
RIN 3245-AG44 and submit them by
one of the following methods: (1)
Federal eRulemaking Portal:
www.regulations.gov, following the
instructions for submitting comments;
or (2) Mail/Hand Delivery/Courier:
Khem R. Sharma, Ph.D., Chief, Size
Standards Division, 409 Third Street
SW., Mail Code 6530, Washington, DC
20416. SBA will not accept comments to
this proposed rule submitted by email.
SBA will post all comments to this
proposed rule on www.regulations.gov.
If you wish to submit confidential
business information (CBI) as defined in
the User Notice at www.regulations.gov,
you must submit such information to
U.S. Small Business Administration,
Khem R. Sharma, Ph.D., Chief, Size
Standards Division, 409 Third Street
SW., Mail Code 6530, Washington, DC
20416, or send an email to
sizestandards@sba.gov. You should
highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review your information and determine
whether it will make the information
public or not.
FOR FURTHER INFORMATION CONTACT:
Khem R. Sharma, Ph.D., Chief, Size
Standards Division, phone: (202) 205-
6618 or sizestandards@sba.gov.
SUPPLEMENTARY INFORMATION: To
determine eligibility for Federal small
business assistance, SBA establishes
small business size definitions (referred
to as size standards) for private sector

industries in the United States. SBA
uses two primary measures of business
size—average annual receipts and
average number of employees. SBA uses
financial assets, electric output, and
refining capacity to measure the size of
a few specialized industries. In
addition, SBA’s Small Business
Investment Company (SBIC), Certified
Development Company (504), and 7(a)
Loan Programs use either the industry
based size standards or net worth and
net income based alternative size
standards to determine eligibility for
those programs. At the beginning of the
current comprehensive size standards
review, there were 41 different size
standards covering 1,141 NAICS
industries and 18 sub-industry activities
(“exceptions” in SBA’s table of size
standards). Thirty-one of these size
levels were based on average annual
receipts, seven were based on average
number of employees, and three were
based on other measures.

Over the years, SBA has received
comments that its size standards have
not kept up with changes in the
economy, in particular the changes in
the Federal contracting marketplace and
industry structure. The last time SBA
conducted a comprehensive review of
all size standards was during the late
1970s and early 1980s. Since then, most
reviews of size standards were limited
to a few specific industries in response
to requests from the public and Federal
agencies. At least once every five years,
SBA also reviews the effect of inflation
on its size standards and makes
necessary adjustments to its monetary
based size standards. SBA’s latest
inflation adjustment to size standards
was published in the Federal Register
on July 18, 2008 (73 FR 41237).

Because of changes in the Federal
marketplace and industry structure
since the last comprehensive size
standards review, SBA recognizes that
current data may no longer support
some of its existing size standards.
Accordingly, in 2007, SBA began a
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comprehensive review of all size
standards to determine if they are
consistent with current data, and to
adjust them when necessary. In
addition, on September 27, 2010, the
President of the United States signed the
Small Business Jobs Act of 2010 (Jobs
Act). The Jobs Act directs SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment. In
addition, the Jobs Act requires that SBA
conduct a review of all size standards
not less frequently than once every five
years thereafter. Reviewing existing
small business size standards and
making appropriate adjustments based
on current data are also consistent with
Executive Order 13563 on improving
regulation and regulatory review.

Rather than review all size standards
at one time, SBA is reviewing size
standards on a Sector by Sector basis.
An NAICS Sector generally includes 25
to 75 industries, except for NAICS
Sector 31-33, Manufacturing, which has
considerably more industries. Once SBA
completes its review of size standards
for industries in an NAICS Sector, it
issues a proposed rule to revise size
standards for those industries for which
it believes currently available data and
other relevant factors support doing so.

Below is a discussion of SBA’s size
standards methodology for establishing
receipts based size standards that SBA
applied to this proposed rule, including
analyses of industry structure, Federal
procurement trends and other relevant
factors, the impact of the proposed
revisions to size standards on Federal
small business assistance, and SBA’s
evaluation of whether a revised size
standard would exclude dominant firms
from being considered small.

Size Standards Methodology

SBA has developed a ““Size Standards
Methodology” for developing,
reviewing, and modifying size standards
when necessary. SBA has published the
document on its Web site at
www.sba.gov/size for public review and
comments, and has included it as a
supporting document in the electronic
docket of this proposed rule at
www.regulations.gov. SBA does not
apply all features of its ““Size Standards
Methodology” to all industries because
not all features are appropriate for every
industry. For example, since all four
industries in NAICS Sector 21 that are
covered by this proposed rule have
receipts based size standards, the

methodology described here applies
only to establishing a receipts based size
standard. However, the methodology is
available for review and comments in its
entirety for parties who have an interest
in SBA’s overall approach to
establishing, evaluating, and modifying
small business size standards. SBA
always explains its analysis in
individual proposed and final rules
relating to size standards for specific
industries.

SBA welcomes comments from the
public on a number of issues concerning
its “Size Standards Methodology,” such
as whether there are other approaches to
establishing and modifying size
standards; whether there are alternative
or additional factors that SBA should
consider; whether SBA’s approach to
small business size standards makes
sense in the current economic
environment; whether SBA’s use of
anchor size standards is appropriate;
whether there are gaps in SBA’s
methodology because the data it uses
are not current or sufficiently
comprehensive; and whether there are
other data, facts, and/or issues that SBA
should consider. Comments on SBA’s
methodology should be submitted via
(1) the Federal eRulemaking Portal:
www.regulations.gov, following the
instructions for submitting comments;
the docket number is SBA-2009-0008,
or (2) Mail/Hand Delivery/Courier:
Khem R. Sharma, Ph.D., Chief, Size
Standards Division, 409 Third Street
SW., Mail Code 6530, Washington, DC
20416. As it will do with comments to
this and other proposed rules, SBA will
post all comments on its methodology
on www.regulations.gov. As of January
1, 2012, SBA has received 13 comments
to its ““Size Standards Methodology.”
The comments are available to the
public at www.regulations.gov, Docket
ID: SBA-2009-0008. SBA continues to
welcome comments on its methodology
from interested parties. SBA will not
accept comments to its ‘“Size Standards
Methodology” submitted by email.

Congress granted SBA’s Administrator
discretion to establish detailed small
business size standards. 15 U.S.C.
632(a)(2). Specifically, Section 3(a)(3) of
the Small Business Act (15 U.S.C.
632(a)(3)) requires that “* * * the
[SBA] Administrator shall ensure that
the size standard varies from industry to
industry to the extent necessary to
reflect the differing characteristics of the
various industries and consider other
factors deemed to be relevant by the
Administrator.” Accordingly, the
economic structure of an industry is the
basis for developing and modifying
small business size standards. SBA
identifies the small business segment of

an industry by examining data on the
economic characteristics defining the
industry structure (as described below).
In addition, SBA considers current
economic conditions, its mission and
program objectives, the
Administration’s current policies,
suggestions from industry groups and
Federal agencies, and public comments
on the proposed rule. SBA also
examines whether a size standard based
on industry and other relevant data
successfully excludes businesses that
are dominant in the industry.

This proposed rule includes
information regarding the factors SBA
evaluated and the criteria it used to
propose adjustments to receipts based
size standards in NAICS Sector 21. This
proposed rule affords the public an
opportunity to review and to comment
on SBA’s proposals to revise size
standards in NAICS Sector 21, as well
as on the data and methodology it used
to evaluate and revise the size
standards.

Industry Analysis

For the current comprehensive size
standards review, SBA established three
“base” or “‘anchor” size standards—$7.0
million in average annual receipts for
industries that have receipts based size
standards, 500 employees for
manufacturing and other industries that
have employee based size standards
(except for Wholesale Trade), and 100
employees for industries in the
Wholesale Trade Sector. SBA
established 500 employees as the anchor
size standard for manufacturing
industries at its inception in 1953.
Shortly thereafter SBA established $1
million in average annual receipts as the
anchor size standard for
nonmanufacturing industries. SBA has
periodically increased the receipts
based anchor size standard for inflation,
and today it is $7 million. Since 1986,
the size standard for all industries in the
Wholesale Trade Sector for SBA
financial assistance and for most
Federal programs has been 100
employees. However, the Wholesale
Trade NAICs Codes and their100
employee size standards do not apply to
Federal procurement programs. Rather,
for Federal procurement the size
standard for all industries in Wholesale
Trade (NAICS Sector 42) and for all
industries in Retail Trade (NAICS Sector
44-45), is 500 employees under SBA’s
nonmanufacturer rule (13 CFR
121.406(b)).

These long-standing anchor size
standards have stood the test of time
and gained legitimacy through practice
and general public acceptance. An
anchor is neither a minimum nor a
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maximum size standard. It is a common
size standard for a large number of
industries that have similar economic
characteristics and serves as a reference
point in evaluating size standards for
individual industries. SBA uses the
anchor in lieu of trying to establish
precise small business size standards for
each industry. Otherwise, theoretically,
the number of size standards might be
as high as the number of industries for
which SBA establishes size standards
(1,141). Furthermore, the data SBA
analyzes are static, while the U.S.
economy is not. Hence, absolute
precision is impossible. SBA presumes
an anchor size standard is appropriate
for a particular industry unless that
industry displays economic
characteristics that are considerably
different from other industries with the
same anchor size standard.

When evaluating a size standard, SBA
compares the economic characteristics
of the industry under review to the
average characteristics of industries
with one of the three anchor size
standards (referred to as the “anchor
comparison group”’). This allows SBA to
assess the industry structure and to
determine whether the industry is
appreciably different from the other
industries in the anchor comparison
group. If the characteristics of a specific
industry under review are similar to the
average characteristics of the anchor
comparison group, the anchor size
standard is generally appropriate for
that industry. SBA may consider
adopting a size standard below the
anchor when: (1) All or most of the
industry characteristics are significantly
smaller than the average characteristics
of the anchor comparison group; or (2)
other industry considerations strongly
suggest that the anchor size standard
would be an unreasonably high size
standard for the industry.

If the specific industry’s
characteristics are significantly higher
than those of the anchor comparison
group, then a size standard higher than
the anchor size standard may be
appropriate. The larger the differences
are between the characteristics of the
industry under review and those in the
anchor comparison group, the larger
will be the difference between the
appropriate industry size standard and
the anchor size standard. To determine
a size standard above the anchor size
standard, SBA analyzes the
characteristics of a second comparison
group. For industries with receipts
based size standards, including those in
NAICS Sector 21, SBA developed a
second comparison group consisting of
industries that have the highest of
receipts based size standards. To

determine a size standard above the
anchor size standard, SBA analyzes the
characteristics of this second
comparison group. The size standards
for this group of industries range from
$23 million to $35.5 million in average
annual receipts; the weighted average
size standard for the group is $29
million. SBA refers to this comparison
group as the “higher level receipts based
size standard group.”

The primary industry factors that SBA
evaluates include average firm size,
startup costs and entry barriers, industry
competition, and distribution of firms
by size. SBA evaluates, as an additional
primary factor, the impact that revised
size standards might have on Federal
contracting assistance to small
businesses. These are, generally, the five
most important factors SBA examines
when establishing or revising a size
standard for an industry. However, SBA
will also consider and evaluate other
information that it believes is relevant to
a particular industry (such as
technological changes, growth trends,
SBA financial assistance, and other
program factors). SBA also considers
possible impacts of size standard
revisions on eligibility for Federal small
business assistance, current economic
conditions, the Administration’s
policies, and suggestions from industry
groups and Federal agencies. Public
comments on a proposed rule also
provide important additional
information. SBA thoroughly reviews all
public comments before making a final
decision on its proposed size standards.
Below are brief descriptions of each of
the five primary factors that SBA has
evaluated for each industry in NAICS
Sector 21. A more detailed description
of this analysis is provided in SBA’s
““Size Standards Methodology,”
available at http://www.sba.gov/size.

1. Average firm size. SBA computes
two measures of average firm size:
simple average and weighted average.
For industries with receipts based size
standards, the simple average is the total
receipts of the industry divided by the
total number of firms in the industry.
The weighted average firm size is the
sum of weighted simple averages in
different receipts size classes, where
weights are the shares of total industry
receipts for respective size classes. The
simple average weighs all firms within
an industry equally regardless of their
size. The weighted average overcomes
that limitation by giving more weight to
larger firms.

If the average firm size of an industry
is significantly higher than the average
firm size of industries in the anchor
comparison industry group, this will
generally support a size standard higher

than the anchor size standard.
Conversely, if the industry’s average
firm size is similar to or significantly
lower than that of the anchor
comparison industry group, it will be a
basis to adopt the anchor size standard,
or, in rare cases, a standard lower than
the anchor.

2. Startup costs and entry barriers.
Startup costs reflect a firm’s initial size
in an industry. New entrants to an
industry must have sufficient capital
and other assets to start and maintain a
viable business. If new firms entering a
particular industry have greater capital
requirements than firms in industries in
the anchor comparison group, this can
be a basis for establishing a size
standard higher than the anchor size
standard. In lieu of actual startup cost
data, SBA uses average assets as a proxy
to measure the capital requirements for
new entrants to an industry.

To calculate average assets, SBA
begins with the sales to total assets ratio
for an industry from the Risk
Management Association’s Annual
Statement Studies. SBA then applies
these ratios to the average receipts of
firms in that industry. An industry with
average assets that are significantly
higher than those of the anchor
comparison group is likely to have
higher startup costs; this in turn will
support a size standard higher than the
anchor. Conversely, an industry with
average assets that are similar to or
lower than those of the anchor
comparison group is likely to have
lower startup costs; this will support the
anchor standard or one lower than the
anchor.

3. Industry competition. Industry
competition is generally measured by
the share of total industry receipts
generated by the largest firms in an
industry. SBA generally evaluates the
share of industry receipts generated by
the four largest firms in each industry.
This is referred to as the “four-firm
concentration ratio,” a commonly used
economic measure of market
competition. SBA compares the four-
firm concentration ratio for an industry
to the average four-firm concentration
ratio for industries in the anchor
comparison group. If a significant share
of economic activity within the industry
is concentrated among a few relatively
large companies, all else being equal,
SBA will establish a size standard
higher than the anchor size standard.
SBA does not consider the four-firm
concentration ratio as an important
factor in assessing a size standard if its
share of economic activity within the
industry is less than 40 percent. For an
industry with a four-firm concentration
ratio of 40 percent or more, SBA
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examines the average size of the four
largest firms to determine a size
standard.

4. Distribution of firms by size. SBA
examines the shares of industry total
receipts accounted for by firms of
different receipts and employment size
classes in an industry. This is an
additional factor in assessing industry
competition. If most of an industry’s
economic activity is attributable to
smaller firms, this generally indicates
that small businesses are competitive in
that industry. This can support adopting
the anchor size standard. If most of an
industry’s economic activity is
attributable to larger firms, this
indicates that small businesses are not
competitive in that industry. This can
support adopting a size standard above
the anchor.

Concentration is a measure of
inequality of distribution. To determine
the degree of inequality of distribution
in an industry, SBA computes the Gini
coefficient, using the Lorenz curve. The
Lorenz curve presents the cumulative
percentages of units (firms) along the
horizontal axis and the cumulative
percentages of receipts (or other
measures of size) along the vertical axis.
(For further detail, please refer to SBA’s
“Size Standards Methodology” on its
Web site at www.sba.gov/size.) Gini
coefficient values vary from zero to one.
If receipts are distributed equally among
all the firms in an industry, the value of
the Gini coefficient will equal zero. If an
industry’s total receipts are attributed to
a single firm, the Gini coefficient will
equal one.

SBA compares the Gini coefficient
value for an industry with that for
industries in the anchor comparison
group. If the Gini coefficient value for
an industry is higher than it is for
industries in the anchor comparison
industry group this may, all else being
equal, warrant a size standard higher
than the anchor. Conversely, if an
industry’s Gini coefficient is similar to
or lower than that for the anchor group,
the anchor standard, or in some cases a
standard lower than the anchor, may be
adopted.

5. Impact on Federal contracting and
SBA loan programs. SBA examines the
possible impact a size standard change
may have on Federal small business
assistance. This most often focuses on
the share of Federal contracting dollars
awarded to small businesses in the
industry in question. In general, if the
small business share of Federal
contracting in an industry with
significant Federal contracting is
appreciably less than the small business
share of the industry’s total receipts,
this could justify considering a size

standard higher than the existing size
standard. The disparity between the
small business Federal market share and
industry-wide small business share may
be due to various factors, such as
extensive administrative and
compliance requirements associated
with Federal contracts, the different
skill set required by Federal contracts as
compared to typical commercial
contracting work, and the size of
Federal contracts. These, as well as
other factors, are likely to influence the
type of firms within an industry that
compete for Federal contracts. By
comparing the small business Federal
contracting share with the industry-
wide small business share, SBA
includes in its size standards analysis
the latest Federal contracting trends.
This analysis may support a size
standard larger than the current size
standard.

SBA considers Federal contracting
trends in the size standards analysis
only if: (1) The small business share of
Federal contracting dollars is at least 10
percent lower than the small business
share of total industry receipts; and (2)
the amount of total Federal contracting
averages $100 million or more during
the latest three fiscal years. These
thresholds reflect significant levels of
contracting where a revision to a size
standard may have an impact on
contracting opportunities to small
businesses.

Besides the impact on small business
Federal contracting, SBA also evaluates
the impact of a proposed size standard
revision on SBA’s loan programs. SBA
examines the volume and number of
SBA’s guaranteed loans within an
industry and the size of firms obtaining
those loans. This allows SBA to assess
whether the existing or the proposed
size standard for a particular industry
may restrict the level of financial
assistance to small firms. If current size
standards have impeded financial
assistance to small businesses, higher
size standards may be supportable.
However, if small businesses under
current size standards have been
receiving significant amounts of
financial assistance through SBA’s loan
programs, or if the financial assistance
has been provided mainly to businesses
that are much smaller than the existing
size standards, SBA does not consider
this factor when determining the size
standard.

Sources of Industry and Program Data

SBA’s primary source of industry data
used in this proposed rule is a special
tabulation of the 2007 Economic Census
(see www.census.gov/econ/census07/)
prepared by the U.S. Bureau of the

Census (Census Bureau) for SBA. The
2007 Economic Census data are the
latest available. The special tabulation
provides SBA with data on the number
of firms, number of establishments,
number of employees, annual payroll,
and annual receipts of companies by,
Industry (6-digit level), Industry Group
(4-digit level), Subsector (3-digit level),
and Sector (2-digit level). These data are
arrayed by various classes of firms’ size
based on the overall number of
employees and receipts of the entire
enterprise (all establishments and
affiliated firms) from all industries. The
special tabulation enables SBA to
evaluate average firm size, the four-firm
concentration ratio, and distribution of
firms by various receipts, and
employment size classes.

In some cases, where data were not
available due to disclosure prohibitions
in the Census Bureau’s tabulation, SBA
either estimated missing values using
available relevant data or examined data
at a higher level of industry aggregation,
such as at the NAICS 2-digit (Sector), 3-
digit (Subsector), or 4-digit (Industry
Group) level. In some instances, SBA’s
analysis was based only on those factors
for which data were available or
estimates of missing values were
possible.

To calculate average assets, SBA used
sales to total assets ratios from the Risk
Management Association’s Annual
Statement Studies, 2008—2010.

To evaluate Federal contracting
trends, SBA examined data on Federal
contract awards for fiscal years 2008—
2010. The data are available from the
U.S. General Service Administration’s
Federal Procurement Data System—
Next Generation (FPDS-NG).

To assess the impact on financial
assistance to small businesses, SBA
examined data on its own guaranteed
loan programs for fiscal years 2009—
2011.

Data sources and estimation
procedures SBA uses in its size
standards analysis are documented in
detail in SBA’s ““Size Standards
Methodology’”” White Paper, which is
available at www.sba.gov/size.

Dominance in Field of Operation

Section 3(a) of the Small Business Act
(15 U.S.C. 632(a)) defines a small
business concern as one that is: (1)
Independently owned and operated, (2)
not dominant in its field of operation;
and (3) within a specific small business
definition or size standard established
by SBA Administrator. SBA considers
as part of its evaluation whether a
business concern at a proposed size
standard would be dominant in its field
of operation. For this, SBA generally


http://www.census.gov/econ/census07/
http://www.sba.gov/size
http://www.sba.gov/size

72770 Federal Register/Vol.

77, No. 235/ Thursday, December 6,

2012 /Proposed Rules

examines the industry’s market share of
firms at the proposed standard. Market
share and other factors may indicate
whether a firm can exercise a major
controlling influence on a national basis
in an industry where a significant
number of business concerns are
engaged. If a contemplated size standard
includes a dominant firm, SBA will
consider a lower size standard to
exclude the dominant firm from being
defined as small.

Selection of Size Standards

To simplify receipts based size
standards, SBA has proposed to select
from a limited number of levels. For
many years, SBA has been concerned
about the complexity of determining
small business status caused by a large
number of varying receipts based size
standards (see 69 FR 13130 (March 4,
2004) and 57 FR 62515 (December 31,
1992)). At the beginning of the current
comprehensive size standards review,
there were 31 different levels of receipts
based size standards. They ranged from
$0.75 million to $35.5 million, and
many of them applied to one or only a
few industries. SBA believes that such
a large number of different small
business size standards are unnecessary
and difficult to justify analytically. To
simplify managing and using size
standards, SBA proposes that there be
fewer size standard levels. This will
produce more common size standards
for businesses operating in related
industries. This will also result in
greater consistency among the size
standards for industries that have
similar economic characteristics.

Therefore, SBA proposes to apply one
of eight receipts based size standards to
each industry in NAICS Sector 21
reviewed in this rule. The eight “fixed”
receipts based size standard levels are
$5 million, $7 million, $10 million, $14
million, $19 million, $25.5 million, $30
million, and $35.5 million. SBA
established these eight receipts based
size standard based on the current
minimum, the current maximum, and
the most commonly used current
receipts based size standards. At the
start of the current comprehensive
review, the most commonly used
receipts based size standards clustered
around the following—$2.5 million to
$4.5 million, $7 million, $9 million to

$10 million, $12.5 million to $14
million, $25 million to $25.5 million,
and $33.5 million to $35.5 million. SBA
selected $7 million as one of eight fixed
levels of receipts based size standards
because it is an anchor standard. The
lowest or minimum receipts based size
level will be $5 million. Other than the
standards for agriculture and those
based on commissions (such as real
estate brokers and travel agents), $5
million includes those industries with
the lowest receipts based standards,
which ranged from $2 million to $4.5
million. Among the higher level size
clusters, SBA has set four fixed levels:
$10 million, $14 million, $25.5 million,
and $35.5 million. Because of the large
intervals between some of the fixed
levels, SBA established two
intermediate levels, namely $19 million
between $14 million and $25.5 million,
and $30 million between $25.5 million
and $35.5 million. These two
intermediate levels reflect roughly the
same proportional differences as
between the other two successive levels.

To simplify size standards further,
SBA may propose a common size
standard for closely related industries.
Although the size standard analysis may
support a separate size standard for each
industry, SBA believes that establishing
different size standards for closely
related industries may not always be
appropriate. For example, in cases
where many of the same businesses
operate in the same multiple industries,
a common size standard for those
industries might better reflect the
Federal marketplace. This might also
make size standards among related
industries more consistent than separate
size standards for each of those
industries. In NAICS Sector 21, the
characteristics of the four industries
with receipts based standards reviewed
in this rule are not sufficiently alike to
warrant a common size standard for all.
Therefore, SBA is proposing to increase
three of the size standards and retain the
$7 million anchor for NAICS 213115,
Support Activities for Nonmetallic
Minerals (except Fuels).

Evaluation of Industry Structure

SBA evaluated the four industries in
NAICS Sector 21, Mining, Quarrying,
and Oil and Gas Extraction, to assess the
appropriateness of the current receipts

based size standards. As described
above, SBA compared data on the
economic characteristics of each
industry to the average characteristics of
industries in two comparison groups.
The first comparison group consists of
all industries with $7 million size
standards and is referred to as the
“receipts based anchor comparison
group.” Because the goal of SBA’s
review is to assess whether a specific
industry’s size standard should be the
same as or different from the anchor size
standard, this is the most logical group
of industries to analyze. In addition, this
group includes a sufficient number of
firms to provide a meaningful
assessment and comparison of industry
characteristics.

If the characteristics of an industry are
similar to the average characteristics of
industries in the anchor comparison
group, the anchor size standard is
generally appropriate for that industry.
If an industry’s structure is significantly
different from industries in the anchor
group, a size standard lower or higher
than the anchor size standard might be
appropriate. The proposed new size
standard is based on the difference
between the characteristics of the
anchor comparison group and a second
industry comparison group. As
described above, the second comparison
group for receipts based standards
consists of industries with the highest
receipts based size standards, ranging
from $23 million to $35.5 million. The
average size standard for this group is
$29 million. SBA refers to this group of
industries as the “higher level receipts
based size standard comparison group.”
SBA determines differences in industry
structure between an industry under
review and the industries in the two
comparison groups by comparing data
on each of the industry factors,
including average firm size, average
assets size, the four-firm concentration
ratio, and the Gini coefficient of
distribution of firms by size. Table 1,
Average Characteristics of Receipts
Based Comparison Groups, shows the
average firm size (both simple and
weighted), average assets size, four-firm
concentration ratio, average receipts of
the four largest firms, and the Gini
coefficient for both anchor level and
higher level comparison groups for
receipts based size standards.
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TABLE 1—AVERAGE CHARACTERISTICS OF RECEIPTS BASED COMPARISON GROUPS

Average firm size ’ .
e Four-firm Average receipts
Receipts based ($ million) Averagiti:ssets concentration of four largest Gini coefficient
comparison group . i ratio firms
; Weighted ($ million) o I
Simple average average (%) ($ million)

Anchor Level 1.32 19.63 0.84 16.6 196.4 0.693
Higher Level 5.07 116.84 3.20 32.1 1,376.0 0.830

*To be used for industries with a four-firm concentration ratio of 40% or greater.

Derivation of Size Standards Based on
Industry Factors

For each industry factor in Table 1,
Average Characteristics of Receipts
Based Comparison Groups, SBA derives
a separate size standard based on the
differences between the values for an
industry under review and the values
for the two comparison groups. If the
industry value for a particular factor is
near the corresponding factor for the
anchor comparison group, the $7
million anchor size standard is
appropriate for that factor.

An industry factor significantly above
or below the anchor comparison group
will generally imply a size standard for
that industry above or below the $7
million anchor. The new size standard
in these cases is based on the
proportional difference between the

industry value and the values for the
two comparison groups.

For example, if an industry’s simple
average receipts are $3.3 million, that
can support a $19 million size standard.
The $3.3 million level is 52.8 percent
between $1.32 million for the anchor
comparison group and $5.07 million for
the higher level comparison group
(($3.30 million — $1.32 million) +
($5.07 million — $1.32 million) = 0.528
or 52.8%). This proportional difference
is applied to the difference between the
$7 million anchor size standard and
average size standard of $29 million for
the higher level size standard group and
then added to $7.0 million to estimate
a size standard of $18.61 million
([{$29.0 million — $7.0 million} *
0.528] + $7.0 million = $18.61 million).
The final step is to round the estimated
$18.61 million size standard to the

nearest fixed size standard, which in
this example is $19 million.

SBA applies the above calculation to
derive a size standard for each industry
factor. Detailed formulas involved in
these calculations are presented in
SBA’s “Size Standards Methodology”
which is available on its Web site at
www.sba.gov/size. (However, it should
be noted that figures in the “Size
Standards Methodology’”” White Paper
are based on 2002 Economic Census
data and are different from those
presented in this proposed rule. That is
because when SBA prepared its “Size
Standards Methodology,” the 2007
Economic Census data were not yet
available). Table 2, Values of Industry
Factors and Supported Size Standards,
(below) shows ranges of values for each
industry factor and the levels of size
standards supported by those values.

TABLE 2—VALUES OF INDUSTRY FACTORS AND SUPPORTED SIZE STANDARDS

gvse'?;%lg Or if weighted average Or if average Or if average receipts o - Then implied size
receipts size receipts size assets size of largest four firms Or if Gini coefficient standard is
($ million) ($ million) ($ million) ($ million) ($ million)
<115 <1522 e <0.73 e <1428 . <0.686 ....ccovereeeriienns 5.0
1.15t0 1.57 .... | 15.22 t0 26.26 ... ... | 0.73101.00 ... ... | 142.8 10 276.9 .... 0.686 to 0.702 ............. 7.0
1.58102.17 ... | 26.27 10 41.73 ............ 1.01101.37 v, 277.0t0 4645 ............. 0.703t0 0.724 ............. 10.0
21810294 .... | 41.74 10 61.61 ............ 1.3810 1.86 ....covvneene 464.6 to 705.8 ............. 0.725 t0 0.752 ............. 14.0
2.951t03.92 .... | 61.62 to 87.02 ... 1.871t02.48 ... 705.9t0 1,014.1 ......... 0.753 t0 0.788 ...... 19.0
3.93104.86 .... | 87.03 to 111.32 .... 2.49 t0 3.07 ...... 1,014.2 to 1,309.0 ....... 0.789 t0 0.822 ...... 255
4.87t05.71 ... | 111.33 t0 133.41 .. 3.08 to 3.61 ... 1,309.1 to 1,577.1 ....... 0.823 t0 0.853 ............. 30.0
S571 i >133.41 e >3.61 (i S1,5771 e >0.853 ..o 35.5

Derivation of Size Standard Based on
Federal Contracting Factor

Besides industry structure, SBA also
evaluates Federal contracting data to
assess the success of small businesses in
getting Federal contracts under the
existing size standards. For industries
where the small business share of total
Federal contracting dollars is 10 to 30
percent lower than the small business
share of total industry receipts, SBA has
designated a size standard one level
higher than their current size standard.
For industries where the small business
share of total Federal contracting dollars
is more than 30 percent lower than the
small business share of total industry

receipts, SBA has designated a size
standard two levels higher than the
current size standard.

Because of the complex relationships
among several variables affecting small
business participation in the Federal
marketplace, SBA has chosen not to
designate a size standard for the Federal
contracting factor alone that is more
than two levels above the current size
standard. SBA believes that a larger
adjustment to size standards based on
Federal contracting activity should be
based on a more detailed analysis of the
impact of any subsequent revision to the
current size standard. In limited
situations, however, SBA may conduct

a more extensive examination of Federal
contracting experience. This may
support a different size standard than
indicated by this general rule and take
into consideration significant and
unique aspects of small business
competitiveness in the Federal contract
market. SBA welcomes comments on its
methodology for incorporating the
Federal contracting factor in the size
standard analysis and suggestions for
alternative methods and other relevant
information on small business
experience in the Federal contract
market.

None of the four industries in NAICS
Sector 21 with receipts based size
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standards averaged more than $100
million annually in Federal contracting
during fiscal years 2008-2010.
Therefore the Federal contracting factor
was not considered in calculating the
new size standard for them.

New Size Standards Based on Industry
Factors

Table 3, Size Standards Supported by
Each Factor for Each Industry (millions
of dollars), below, shows the results of
analyses of industry factors for each
industry covered by this proposed rule.
A number of NAICS industries in

columns 2, 3, 4, 6, and 7 show two
numbers. The upper number is the
value for the industry factor shown on
the top of the column and the lower
number is the size standard supported
by that factor. For the four-firm
concentration ratio, SBA estimates a
size standard only if its value is 40
percent or more. If the four-firm
concentration ratio for an industry is
less than 40 percent, SBA does not
estimate a standard for that factor. If the
four-firm concentration ratio is more
than 40 percent, SBA indicates in
column 6 the average size of the

industry’s top four firms together with
a size standard based on that average.
Column 8 shows a calculated new size
standard for each industry. This is the
average of the size standards supported
by each factor, rounded to the nearest
fixed size level. Analytical details
involved in the averaging procedure are
described in SBA’s ““Size Standard
Methodology.” For comparison with the
new standards, the current size
standards are in column 9 of Table 3,
Size Standards Supported by Each
Factor for Each Industry (millions of
dollars).

TABLE 3—SIZE STANDARDS SUPPORTED BY EACH FACTOR FOR EACH INDUSTRY

[Millions of dollars]

Q) @ ® @ 5) ®) ) ® ©
NAICS code and NAICS industry title Simple Weighted Average Four-firm Four-firm Gini Calculated | Current size
average firm | average firm | assets size ratio (%) average coefficient size standard
size size ($ million) size standard ($ million)
($ million) ($ million) ($ million) ($ million)
213112 Support Activities for Oil and Gas
OpPerations ........cceeeeenireeieneeeee e $7.9 $197.8 $5.2 27.9 $3,246.0 0.892 $35.5 $7.0
35.5 35.5 35.5 $35.5
213113 Support Activities for Coal Mining ..... 7.7 A7.9 | s 44.4 219.2 0.786 19.0 7.0
35.5 14.0 7.0 19.0
213114 Support Activities for Metal Mining .... 11.7 63.0 | coeerieieeiene 57.9 205.8 0.790 19.0 7.0
35.5 19.0 7.0 255
213115 Support Activities for Nonmetallic
Minerals (except FU€IS) ........cccevirireriininnns 2.2 122 | e, 24.4 30.9 0.622 7.0 7.0
14.0 5.0 5.0

Evaluation of SBA Loan Data

Before deciding on an industry’s size
standard, SBA also considers the impact
of new or revised size standards on
SBA’s loan programs. Accordingly, SBA
examined its 7(a) and 504 Loan Program
data for fiscal years 2009—2011 to assess
whether the proposed size standards
need further adjustments to ensure
credit opportunities for small businesses
through those programs. For the
industries reviewed in this rule, the data
show that it is mostly businesses much

smaller than the current size standards
that use SBA’s 7(a) and 504 loans.
Furthermore, the Jobs Act established
an alternative size standard for SBA’s
7(a) and 504 applicants. Specifically, an
applicant exceeding an NAICS industry
size standard may still be eligible if its
maximum tangible net worth does not
exceed $15 million and its average net
income after Federal income taxes
(excluding any carry-over losses) for the
2 full fiscal years before the date of the
application is not more than $5 million.
Therefore, no size standard in NAICS
21, Mining, Quarrying, and Oil and Gas

Extraction, needs an adjustment based
on this factor.

Proposed Changes to Size Standards

Based on the analyses of industry and
program data as discussed above, of the
four industries in NAICS Sector 21
reviewed in this rule, SBA proposes to
increase the size standard for three and
retain the current size standard for one.
SBA’s proposed changes are
summarized in Table 4, Summary of
Proposed Size Standards Revisions,
below.

TABLE 4—SUMMARY OF PROPOSED SIZE STANDARDS REVISIONS

Current size Proposed size
NAICS code NAICS industry title standard standard
($ million) ($ million)
213112 ........... Support Activities for Oil and Gas OPEerations ..........cccceeiirieerieenie e $7.0 $35.5
213113 ............ Support Activities for Coal MINING ........cccoiiiiiiriee e 7.0 19.0
213114 ... Support Activities for Metal Mining ..........ccoccveveeviiieeniceen. 7.0 19.0
213115 ............ Support Activities for Nonmetallic Minerals (except Fuels) 7.0 7.0

Evaluation of Dominance in Field of
Operation

SBA has determined that for the
industries in NAICS Sector 21, Mining,
Quarrying, and Oil and Gas Extraction,
for which it has proposed to increase
size standards, no individual firm at or

below the proposed size standard will
be large enough to dominate its field of
operation. At the proposed individual
size standards, if adopted, small
business shares of total industry receipts
among those industries vary from less
than 0.1 percent to 2.8 percent, with an

average of 1.1 percent. These market
shares effectively preclude a firm at or
below the proposed size standards from
exerting control on any of the
industries.
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Request for Comments

SBA invites public comments on this
proposed rule, especially on the
following issues:

1. To simplify size standards, SBA
proposes eight fixed levels for receipts
based size standards: $5 million, $7
million, $10 million, $14 million, $19
million, $25.5 million, $30 million, and
$35.5 million. SBA invites comments on
whether this is necessary and whether
the proposed fixed size levels are
appropriate. SBA welcomes suggestions
on alternative approaches to simplifying
small business size standards.

2. SBA seeks comment on whether the
proposed size standards for NAICS
Sector 21 are appropriate given the
economic characteristics of each
industry reviewed in this proposed rule.
SBA also seeks comment and
suggestions on alternative standards, if
they would be more appropriate,
including whether the number of
employees is a more suitable measure of
size for certain industries and what that
employee level should be.

3. SBA’s proposed size standards are
based on five primary factors—average
firm size, average assets size (as a proxy
of startup costs and entry barriers), four-
firm concentration ratio, distribution of
firms by size and the level, and small
business share of Federal contracting
dollars. SBA welcomes comments on
these factors and/or suggestions of other
factors that it should consider when
evaluating or revising size standards.
SBA also seeks information on relevant
data sources, other than what it uses, if
available.

4. SBA gives equal weight to each of
the five primary factors in all industries.
SBA seeks feedback on whether it
should continue giving equal weight to
each factor or whether it should give
more weight to one or more factors for
certain industries. Recommendations to
weigh some factors more than others
should include suggested weights for
each factor along with supporting
information.

5. For NAICS 213112, Support
Activities for Oil and Gas Operations,
based on its analysis of industry and
program data alone, SBA proposes to
increase the existing size standards by a
large amount, while for NAICS 213113
and NAICS 213114 the proposed
increases are modest. SBA seeks
comment on whether, as a policy, it
should limit the increase to a size
standard or establish minimum or
maximum values for its size standards.
SBA seeks suggestions on appropriate
levels of changes to size standards and
on their minimum or maximum levels.

6. For analytical simplicity and
efficiency, in this proposed rule, SBA
has refined its size standard
methodology to obtain a single value as
a proposed size standard instead of a
range of values, as in its past size
regulations. SBA welcomes any
comments on this procedure and
suggestions on alternative methods.

Public comments on the above issues
are very valuable to SBA for validating
its size standard methodology and
proposed size standards revisions in
this proposed rule. This will help SBA
to move forward with its review of size
standards for other NAICS Sectors.
Commenters addressing size standards
for a specific industry or a group of
industries should include relevant data
and/or other information supporting
their comments. If comments relate to
using size standards for Federal
procurement programs, SBA suggests
that commenters provide information on
the size of contracts, the size of
businesses that can undertake the
contracts, start-up costs, equipment and
other asset requirements, the amount of
subcontracting, other direct and indirect
costs associated with the contracts, the
use of mandatory sources of supply for
products and services, and the degree to
which contractors can mark up those
costs.

Compliance With Executive Orders
12866, 13563, 12988 and 13132, the
Paperwork Reduction Act (44 U.S.C.
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this
proposed rule is a “‘significant”
regulatory action for purposes of
Executive Order 12866, Regulatory
Planning and Review. Accordingly, the
next section contains SBA’s Regulatory
Impact Analysis. This is not a “major”’
rule, however, under the Congressional
Review Act (5 U.S.C. 800).

Regulatory Impact Analysis

1. Is there a need for the regulatory
action?

SBA believes that the proposed
revisions to receipts based size
standards for three industries in NAICS
Sector 21, Mining, Quarrying, and Oil
and Gas Extraction, will better reflect
the economic characteristics of small
businesses in those industries and the
Federal government marketplace. SBA’s
mission is to aid and assist small
businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To assist the intended beneficiaries of

these programs, SBA must establish
distinct definitions of which businesses
are deemed small businesses. The Small
Business Act (15 U.S.C. 632(a))
delegates to SBA’s Administrator the
responsibility for establishing small
business definitions. The Act also
requires that small business definitions
vary to reflect industry differences. The
recently enacted Jobs Act also requires
SBA to review all size standards and
make necessary adjustments to reflect
market conditions. The supplementary
information section of this proposed
rule explains SBA’s methodology for
analyzing a size standard for a particular
industry.

2. What are the potential benefits and
costs of this regulatory action?

The most significant benefit to
businesses obtaining small business
status because of this rule is gaining
eligibility for Federal small business
assistance programs. These include
SBA’s financial assistance programs,
economic injury disaster loans, and
Federal procurement programs intended
for small businesses. Federal
procurement programs provide targeted
opportunities for small businesses
under SBA’s business development
programs, such as 8(a), Small
Disadvantaged Businesses (SDB), small
businesses located in Historically
Underutilized Business Zones
(HUBZone), women-owned small
businesses (WOSB), and service-
disabled veteran-owned small business
concerns (SDVO SBC). Federal agencies
may also use SBA size standards for a
variety of other regulatory and program
purposes. These programs assist small
businesses to become more
knowledgeable, stable, and competitive.
SBA estimates that about 475 firms in
the three industries for which it has
proposed to increase size standards will
become small and therefore eligible for
these programs. That is about 8.5
percent of all firms classified as small
under the current size standards in
those industries. If adopted as proposed,
this will also increase the small
business share of total industry receipts
in those industries within NAICS Sector
21 from about 13 percent to nearly 25
percent.

Three groups will benefit from the
proposed size standards revisions in
this rule, if they are adopted as
proposed: (1) Some businesses that are
above the current size standards may
gain small business status under the
higher size standards, thereby enabling
them to participate in Federal small
business assistance programs; (2)
growing small businesses that are close
to exceeding the current size standards
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will be able to retain their small
business status under the higher size
standards, thereby enabling them to
continue their participation in the
programs; and (3) Federal agencies will
have larger pools of small businesses
from which to draw for their small
business procurement programs.

Because of limited Federal contracting
activities in those industries, proposed
increases will cause very minimal
impact on Federal contracting programs
under SBA’s small business, 8(a), SDB,
HUBZone, WOSB, and SDVO SBC
Programs, and other unrestricted
procurements.

Under SBA’s 7(a) and 504 Loan
Programs, based on the 2009-2011 data,
SBA estimates about five additional
loans totaling about $2 million to $3
million in Federal loan guarantees could
be made to these newly defined small
businesses under the proposed
standards. Increasing the size standards
will likely result in more small business
guaranteed loans to businesses in these
industries, but it is be impractical to try
to estimate exactly the number and total
amount of loans. There are two reasons
for this: (1) Under the Jobs Act, SBA can
now guarantee substantially larger loans
than in the past; and, (2) as described
above, the Jobs Act established an
alternative size standard ($15 million in
tangible net worth and $5 million in net
income after income taxes) for business
concerns that do not meet the size
standards for their industry. Therefore,
SBA finds it difficult to quantify the
impact of these proposed standards on
its 7(a) and 504 Loan Programs.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan (EIDL) Program. Since this
program is contingent on the occurrence
and severity of one or more disasters,
SBA cannot make a meaningful estimate
of this impact.

In addition, newly eligible small
businesses will also benefit through
reduced fees, less paperwork, and fewer
compliance requirements.

The proposed revisions to the existing
size standards for three industries in
NAICS Sector 21, Mining, Quarrying,
and Oil and Gas Extraction, are
consistent with SBA’s statutory mandate
to assist small business. This regulatory
action promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards, when
appropriate, ensures that intended
beneficiaries have access to small

business programs designed to assist
them.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action, including
possible distributional impacts that
relate to Executive Order 13563,
Improving Regulation and Regulatory
Review, are included above in the
Regulatory Impact Analysis under
Executive Order 12866.

In an effort to engage interested
parties in this action, SBA has presented
its methodology (discussed above under
Supplementary Information) to various
industry associations and trade groups.
SBA also met with a number of industry
groups to get their feedback on its
methodology and other size standards
issues. In addition, SBA presented its
size standards methodology to
businesses in 13 cities in the U.S. and
sought their input as part of Jobs Act
tours. The presentation also included
information on the latest status of the
comprehensive size standards review
and on how interested parties can
provide SBA with input and feedback
on size standards review.

Additionally, SBA sent letters to the
Directors of the Offices of Small and
Disadvantaged Business Utilization
(OSDBU) at several Federal agencies
with considerable procurement
responsibilities requesting their
feedback on how the agencies use SBA
size standards and whether current
standards meet their programmatic
needs (both procurement and non-
procurement). SBA gave appropriate
consideration to all input, suggestions,
recommendations, and relevant
information obtained from industry
groups, individual businesses, and
Federal agencies in preparing this
proposed rule.

The review of size standards in
NAICS Sector 21, Mining, Quarrying,
and Oil and Gas Extraction, is consistent
with Executive Order 13563, Sec 6,
calling for retrospective analyses of
existing rules. The last comprehensive
review of size standards occurred
during the late 1970s and early 1980s.
Since then, except for periodic
adjustments for monetary based size
standards, most reviews of size
standards were limited to a few specific
industries in response to requests from
the public and Federal agencies. SBA
recognizes that changes in industry
structure and the Federal marketplace
over time have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of its size

standards to ensure that existing size
standards have supportable bases. It will
revise them when necessary. In
addition, the Jobs Act requires SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18 month period
from the date of its enactment and do a
complete review of all size standards
not less frequently than once every 5
years thereafter.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, Federalism, SBA has determined
that this proposed rule will not have
substantial, direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this proposed rule
has no federalism implications
warranting preparation of a federalism
assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this proposed rule
will not impose any new reporting or
recordkeeping requirements.

Initial Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this proposed rule, if adopted,
may have a significant impact on a
substantial number of small businesses
in NAICS Sector 21, Mining, Quarrying,
and Oil and Gas Extraction. As
described above, this proposed rule may
affect small businesses seeking Federal
contracts, loans under SBA’s 7(a), 504
Guaranteed Loan and Economic Injury
Disaster Loan Programs, and assistance
under other Federal small business
programs.

Immediately below, SBA sets forth an
initial regulatory flexibility analysis
(IRFA) of this proposed rule addressing
the following questions: (1) What are the
need for and objective of the rule?; (2)
What are SBA’s description and
estimate of the number of small
businesses to which the rule will
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apply?; (3) What are the projected
reporting, record keeping, and other
compliance requirements of the rule?;
(4) What are the relevant Federal rules
that may duplicate, overlap, or conflict
with the rule?; and (5) What alternatives
will allow the Agency to accomplish its
regulatory objectives while minimizing
the impact on small businesses?

1. What are the need for and objective
of the rule?

SBA has not reviewed the size
standards for industries in NAICS
Sector 21, Mining, Quarrying, and Oil
and Gas Extraction, since the early
1980s. Changes in industry structure,
technological changes, productivity
growth, mergers and acquisitions, and
updated industry definitions have
changed the structure of many
industries in NAICS Sector 21. Such
changes can be sufficient to support
revisions to current size standards for
some industries. Based on the analysis
of the latest data available, SBA believes
that the revised standards in this
proposed rule more appropriately reflect
the size of businesses that need Federal
assistance. The recently enacted Jobs
Act also requires SBA to review all size
standards and make necessary
adjustments to reflect market
conditions.

2. What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?

If the proposed rule is adopted in its
present form, SBA estimates that about
475 additional firms will become small
because of increased size standards in
three industries NAICS Sector 21. That
represents 8.5 percent of total firms that
are small under current size standards
in those industries. This will result in
an increase in the small business share
of total industry receipts for the Sector
from about 13 percent under the current
size standard to nearly 25 percent under
the proposed size standards. The
proposed size standards, if adopted, will
enable more small businesses to retain
their small business status for a longer
period. Many may have lost their
eligibility and find it difficult to

compete at current size standards with
companies that are significantly larger
than they are. SBA believes the
competitive impact will be positive for
existing small businesses and for those
that exceed the size standards but are on
the very low end of those that are not
small. They might otherwise be called
or referred to as mid-sized businesses,
although SBA only defines what is
small; other entities are other than
small.

3. What are the projected reporting,
record keeping and other compliance
requirements of the rule?

The proposed size standard changes
impose no additional reporting or
record keeping requirements on small
businesses. However, qualifying for
Federal procurement and a number of
other programs requires that businesses
register in the CCR database and certify
in the Online Representations and
Certifications Application (ORCA) that
they are small at least once annually.
Therefore, businesses opting to
participate in those programs must
comply with CCR and ORCA
requirements. There are no costs
associated with either CCR registration
or ORCA certification. Changing size
standards alters the access to SBA
programs that assist small businesses,
but does not impose a regulatory burden
because they neither regulate nor
control business behavior.

4. What are the relevant Federal rules,
which may duplicate, overlap or
conflict with the rule?

Under § 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(a)(2)(c),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by statute
to do otherwise. In 1995, SBA published
in the Federal Register a list of statutory
and regulatory size standards that
identified the application of SBA’s size
standards as well as other size standards
used by Federal agencies (60 FR 57988
(November 24, 1995)). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing size
standards.

However, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
Regulatory Flexibility Act authorizes an
Agency to establish an alternative small
business definition, after consultation
with the Office of Advocacy of the U.S.
Small Business Administration (5 U.S.C.
601(3)).

5. What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
systems of numerical size standards.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For the reasons set forth in the
preamble, SBA proposes to amend part
13 CFR Part 121 as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 662,
and 694a(9).

2.In §121.201, in the table, revise the
entries for “213112”, “213113”, and
“213114” to read as follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *

SMALL BUSINESS SIZE STANDARDS BY NAICS INDUSTRY

Size standards Size standards

'éﬁ!j%g NAICS U.S. industry title in millions of in number of
dollars employees
213112 Support Activities for Oil and Gas OPEratioNS .........cceiieiieeiieaiie ittt $35.5
213113  Support Activities for Coal Mining 19.0
213114  Support Activities for Metal Mining 19.0
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Dated: April 25, 2012.
Karen G. Mills,
Administrator.
[FR Doc. 2012-29353 Filed 12-5-12; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1223; Directorate
Identifier 2012—NM-154—-AD]

RIN 2120-AA64

Airworthiness Directives; Embraer S.A.
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Embraer S.A. Model ER] 170 and ER]
190 airplanes. This proposed AD was
prompted by reports of the cockpit door
falling off the hinges when it is being
open or closed. This proposed AD
would require replacing the striker and
quick-release pin of the passive lock of
the cockpit door, and replacing the
upper and lower hinges of the cockpit
door. We are proposing this AD to
prevent the cockpit door from falling off
the hinges, which could cause injury to
airplane occupants.

DATES: We must receive comments on
this proposed AD by January 22, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Embraer S.A.,
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 Séo Jose dos
Campos—SP-BRASIL; telephone +55 12
3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email
distrib@embraer.com.br; Internet http://

www.flyembraer.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-2768;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1223; Directorate Identifier
2012-NM-154—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANAC), which is the aviation
authority for Brazil, has issued Brazilian
Airworthiness Directives 2012—-08-02
and 2012—-08-03, both effective
September 5, 2012 (referred to after this
as ‘“‘the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

This [ANAC] AD was prompted by reports
of cockpit door falling off the hinges when
it is being opened or closed. If not corrected,

this condition may cause injury to the
occupants.
* * * * *

Required actions include replacement of
the passive lock striker, quick-release
pin, and upper and lower hinges of the
cockpit door. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Embraer has issued the following
service bulletins to correct the unsafe
condition identified in the MCAI The
actions described in the following
service information are intended to
correct the unsafe condition identified
in the MCAL

e EMBRAER Service Bulletin 170-
52—0055, Revision 01, dated August 1,
2011 (for Model ERJ 170 airplanes).

¢ EMBRAER Service Bulletin 190—
52-0038, Revision 01, dated August 1,
2011 (for Model ERJ 190 airplanes
except for Model ER] 190-100 ECJ
airplanes).

e EMBRAER Service Bulletin
190LIN-52-0020, dated August 1, 2011
(for Model ER]J 190-100 ECJ airplanes).

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 253 products of U.S.
registry. We also estimate that it would
take about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these parts.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $129,030, or $510 per
product.


http://www.regulations.gov
http://www.regulations.gov
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Embraer S.A.: Docket No. FAA-2012-1223;

Directorate Identifier 2012-NM-154—AD.

(a) Comments Due Date

We must receive comments by January 22,
2013.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes identified
in paragraphs (c)(1) and (c)(2) of this AD.

(1) Embraer S.A. Model ER] 170-100 LR,
—100 STD, —100 SE., and —100 SU airplanes;
and Model ER] 170-200 LR, —200 SU, and
—200 STD airplanes; certificated in any
category; as identified in EMBRAER Service
Bulletin 170-52—-0055, Revision 01, dated
August 1, 2011.

(2) Embraer S.A. Model ERJ 190-100 STD,
—100 LR, —100 ECJ, and —100 IGW airplanes;
and Model ER] 190-200 STD, —200 LR, and
—200 IGW airplanes; certificated in any
category; as identified in EMBRAER Service
Bulletin 190-52—-0038, Revision 01, dated
August 1, 2011; and EMBRAER Service
Bulletin 190LIN-52-0020, dated August 1,
2011.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.

(e) Reason

This AD was prompted by reports of the
cockpit door falling off the hinges when it is
being open or closed. We are proposing this
AD to prevent the cockpit door from falling
off the hinges, which could cause injury to
airplane occupants.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Required Actions and Compliance Time

Within 1,500 flight hours after the effective
date of this AD, do the actions specified in
paragraphs (g)(1) and (g)(2) of this AD.

(1) Replace the striker and quick-release
pin of the passive lock of the cockpit door,
in accordance with Part I of the
Accomplishment Instructions of the
applicable service bulletin specified in
paragraph (g)(1)(1), (g)(1)(ii), or (g)(1)(iii) of
this AD.

(i) EMBRAER Service Bulletin 170-52—
0055, Revision 01, dated August 1, 2011 (for
Model ER]J 170 airplanes).

(ii) EMBRAER Service Bulletin 190-52—
0038, Revision 01, dated August 1, 2011 (for
Model ER]J 190 airplanes except for Model
ER] 190-100 ECJ airplanes).

(iii) EMBRAER Service Bulletin 190LIN-
52-0020, dated August 1, 2011 (for Model
ERJ 190-100 ECJ airplanes).

(2) Replace the cockpit door upper and
lower hinges in accordance with Part III of
the Accomplishment Instructions of the
applicable service bulletin specified in
paragraph (g)(2)(i), (g)(2)(ii), or (g)(2)(iii) of
this AD.

(i) EMBRAER Service Bulletin 170-52—
0055, Revision 01, dated August 1, 2011 (for
Model ER] 170 airplanes).

(ii)) EMBRAER Service Bulletin 190-52—
0038, Revision 01, dated August 1, 2011 (for
Model ER]J 190 airplanes except for Model
ERJ 190-100 ECJ airplanes).

(iii) EMBRAER Service Bulletin 190LIN—
52-0020, dated August 1, 2011 (for Model
ERJ 190-100 ECJ airplanes).

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g)(1) of this AD, if
those actions were performed before the
effective date of this AD using EMBRAER
Service Bulletin 170-52—-0055, dated
February 10, 2011 (for Model ER] 170
airplanes); or EMBRAER Service Bulletin
190-52-0038, dated February 10, 2011 (for
Model ER] 190 airplanes except for Model
ERJ 190-100 ECJ airplanes); which are not
incorporated by reference in this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-2768; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

(1) Refer to MCAI Brazilian Airworthiness
Directives 2012—-08-02 and 2012—-08-03, both
effective September 5, 2012, and the service
bulletins identified in paragraphs (j)(1)(i),
(j)(1)(ii), and (j)(1)(iii) of this AD, for related
information.
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(i) EMBRAER Service Bulletin 170-52—
0055, Revision 01, dated August 1, 2011.

(ii) EMBRAER Service Bulletin 190-52—
0038, Revision 01, dated August 1, 2011.

(iii) EMBRAER Service Bulletin 190LIN—
52-0020, dated August 1, 2011.

(2) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone
+55 12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email
distrib@embraer.com.br; Internet http://
www.flyembraer.com. You may review copies
of the referenced service information at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 29, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-29460 Filed 12-5—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0880; Directorate
Identifier 2012—CE-004-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain Cessna Aircraft Company
(Cessna) Model 525 airplanes equipped
with certain part number (P/N) air
conditioning (A/C) compressor motors.
That NPRM proposed to require
inspection of the number of hours on
the A/C compressor hour meter,
inspection of the logbook, and
replacement of the brushes on certain P/
N A/C compressor motors or
deactivation of the A/C system until
replacement of the brushes and also
require reporting of aircraft information
related to the replacement of the
brushes. That NPRM was prompted by
reports of smoke and/or fire in the
tailcone caused by brushes wearing
beyond their limits on the A/C motor.
This action revises that NPRM by
providing correct steps for deactivation
of the A/C compressor motor. We are

proposing this supplemental NPRM to
correct the unsafe condition on these
products. Since these actions impose an
additional burden over that proposed in
the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these proposed
changes.

DATES: We must receive comments on
this supplemental NPRM by January 22,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Christine Abraham, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Room 100,
Wichita, Kansas 67209; phone: (316)
946—4165; fax: (316) 946—4107; email:
WICHITA-COS@FAA.GOV.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0880; Directorate Identifier
2012—-CE-004—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will

consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to certain Cessna Airplane
Company Model 525 airplanes equipped
with certain P/N A/C compressor
motors. That NPRM published in the
Federal Register on August 22, 2012 (77
FR 50644). That NPRM proposed to
require inspection of the number of
hours on the A/C compressor hour
meter, inspection of the logbook, and
replacement of the brushes on certain P/
N A/C compressor motors or
deactivation of the A/C system until
replacement of the brushes and also
require reporting of aircraft information
related to the replacement of the
brushes.

Actions Since Previous NPRM Was
Issued

Since we issued the previous NPRM
(77 FR 50644, August 22, 2012), we
identified revised steps for deactivation
of the A/C compressor motor.

Comments

We gave the public the opportunity to
comment on the previous NPRM (77 FR
50644, August 22, 2012). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Request Task State Current
Maintenance Manual Revision or
Following Revision 23 or Greater

Timothy Garroutte requested the FAA
state current manual revision or
following revision 23 or greater instead
of using a specific revision of the
maintenance manual. Garroutte
reasoned that using an exact manual
revision number and date in the AD will
cause issues in the future because the
manual will be revised again with a new
date. If a specific revision is identified
in the AD, the airplane mechanic will
need to call Cessna Aircraft Company or
the FAA to figure out what to do once
the manual gets a revision higher than
23.

We disagree with the request to state
current manual revision or following
revision 23 or greater. The
Airworthiness Directives Manual, FAA—
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IR-M-8040.1 C, dated May 17, 2010,
(http://rgl.faa.gov/Regulatory and
Guidance Library/rgOrders.nsf/0/
66DDD8E1D2E95DB3862577270062
AABD?OpenDocument&Highlight=
order8040.1c) states in Chapter 7,
paragraph 9 (specifically subparagraph
(3)) that the phrase “or later FAA-
approved revision” when referring to
the service information is not allowed.
This phrase violates Office of the
Federal Register policies for approving
materials that are incorporated by
reference. Service information that we
incorporate by reference in an AD is
often revised after we issue the AD. We
can approve later revisions of service
information as an alternative method of
compliance.

We did not change the proposed AD
action based on these comments.

Request Correct Deactivation
Instructions for the A/C

Cessna requested we include revised
procedures for deactivating the A/C in
the AD.

Cessna stated that pulling the A/C
circuit breaker does not disable the
A/C compressor motor. The A/C can be
deactivated by removal of a fuse limiter.
Cessna provided specific deactivation
instructions to include in the AD and
requested we incorporate these
instructions in the proposed AD.

We agree with Cessna’s request
because the instructions for deactivating
the system were not correct in the
NPRM (77 FR 50644, August 22, 2012).

We changed the proposed AD action
based on these comments.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Certain changes described above
expand the scope of the original NPRM.
As a result, we have determined that it
is necessary to reopen the comment
period to provide additional

ESTIMATED COSTS

opportunity for the public to comment
on this supplemental NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
require inspection of the number of
hours on the A/C compressor hour
meter, inspection of the logbook,
replacement of the brushes on certain P/
N A/C compressor motors or
deactivation of the A/C system until
replacement of the brushes, and
reporting of aircraft information related
to the replacement of the brushes.

Costs of Compliance
We estimate that this proposed AD
affects 408 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect and replace brushes on the A/C | 11 work-hours x $85 per hour = $935 ......... $252 i $1,187 $484,296
motor.
Return shipment of brushes to the manufac- | $15 per return with two required returns ...... Not applicable ... $30 $12,240
turer.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Cessna Aircraft Company: Docket No. FAA-

2012-0880; Directorate Identifier 2012—
CE-004-AD.

(a) Comments Due Date

We must receive comments by January 22,
2013.
(b) Affected ADs

None.
(c) Applicability

This AD applies to Cessna Aircraft
Company Model 525 airplanes, serial number
(S/N) 525-0001 through 525-0558, and 525—
0600 through 525-0701, that:

(1) Are equipped with part number (P/N)
1134104-1 or 1134104-5 air conditioning (A/
C) compressor motor; and
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(2) Are certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 21, Air Conditioning.

(e) Unsafe Condition

This AD was prompted by reports of smoke
and/or fire in the tailcone caused by brushes
wearing beyond their limits on the A/C
motor. We are issuing this AD to require
replacement of the brushes on certain P/N A/
C compressor motors or deactivation of the
A/C system until replacement of the brushes.
This AD also requires reporting of aircraft
information related to the replacement of the
brushes.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections

Within the next 30 days after the effective
date of this AD or within the next 10 hours
time-in-service (TIS) after the effective date
of this AD, whichever occurs first, do the
following:

(1) Inspect the number of hours on the
A/C compressor hour meter; and

(2) Check the aircraft logbook for any entry
for replacing the A/C compressor motor
brushes with new brushes or replacing the
compressor motor or compressor condenser
module assembly (pallet) with a motor or
assembly that has new brushes.

(i) If the logbook contains an entry for
replacement of parts as specified in the
paragraph above, determine the number of
hours on the A/C compressor motor brushes
by comparing the number of hours on the
compressor motor since replacement and use
this number in paragraph (h) of this AD; or

(ii) If through the logbook check you
cannot positively determine the number of
hours on the A/C compressor motor brushes
as specified in the paragraph above, you must
use the number of hours on the A/C
compressor hour meter to comply with the
requirements of this AD and use this number
in paragraph (h) of this AD or presume the
brushes have over 500 hours TIS.

(h) Replacement

At whichever of the below compliance
times occurs later, using the hour reading on
the A/C compressor hour meter determined
in paragraph (g) of this AD, replace the A/

C compressor motor brushes with new
brushes. Thereafter, repeat the replacement
of the A/C compressor motor brushes no later
than every 500 hours TIS on the A/C
compressor motor. Do the replacement
following Cessna Aircraft Company Model
525 Maintenance Manual, Revision 23, dated
July 1, 2012.

(1) Before or when the A/C compressor
motor brushes reach a total of 500 hours TIS;
or

(2) Before further flight after the inspection
required in paragraph (g)(2)(ii) of this AD if
the A/C compressor motor brush hours
cannot be positively determined.

(i) Deactivation

In lieu of replacing the A/C compressor
motor brushes, before or when the A/C
compressor motor brushes reach a total of
500 hours TIS, you may deactivate the A/C.
Remove the fuse limiter that supplies power
to the A/C compressor motor, fabricate and
install a placard that states: “A/C
DISABLED.” Install the placard by the A/C
selection switch prohibiting use of the vapor
cycle air conditioner and document
deactivation of the system in the aircraft
logbook referring to this AD as the reason for
deactivation. While the system is
deactivated, aircraft operators must remain
aware of operating temperature limitations as
detailed in the specific airplane flight
manual.

(1) Do the following steps to remove the
compressor fuse limiter.

(i) Open aft baggage compartment.

(ii) Remove aft baggage compartment
dividers.

(iii) Disconnect the main battery connector
from the battery.

(iv) Tag the battery and external power
receptacle with a warning tag that reads:
WARNING: Do not connect the battery
connector or external power cart during the
maintenance in progress.

(v) Remove wing nuts that attach the cover
to the aft power J-Box.

(vi) Remove the aft power J-Box cover.

(vii) Remove nuts securing compressor fuse
limiter (Reference Designator HZ028, P/N
ANL100) to bus bar. Retain nuts.

(viii) Remove the compressor motor fuse
limiter from the terminals and retain for
future reinstallation once compressor motor
brushes have been replaced.

(2) A properly certified mechanic must
fabricate and install the placard as specified
below:

(i) Use Vs-inch black lettering on a white
background; and

(ii) Install the placard on the instrument
panel in close proximity to the A/C selection
switch.

(3) Do the following steps to return the
aircraft to service with the compressor motor
fuse limiter removed.

(i) Install fuse limiter nuts on the terminals
and torque to 100 inch-pounds +5 or —5
inch-pounds.

(ii) Install the aft power J-Box cover with
the wing nuts.

(iii) Remove the warning tag on the battery
and external power receptacle.

(iv) Connect battery connector to battery.

(v) Install aft baggage compartment
dividers.

(j) Return of Replaced Parts and Reporting
Requirement

For the first two A/C compressor motor
brush replacement cycles on each aircraft,
within 30 days after the replacement or
within 30 days after the effective date of this
AD, whichever occurs later, send the brushes
that were removed to Cessna Aircraft
Company, Cessna Service Parts and
Programs, 7121 Southwest Boulevard,
Wichita, KS 67215. Provide the following
information with the brushes:

(1) The Model and S/N of the airplane;

(2) P/N of Motor;

(3) P/N of the brushes, if known;

(4) The elapsed amount of motor hours
since the last brush/motor replacement, if
known;

(5) If motor hours are unknown, report the
elapsed airplane flight hours since the last
brush/motor replacement and indicate that
motor hours are unknown; and

(6) Number of motor hours currently
displayed on the pallet hour meter.

(k) Special Flight Permit

Special flight permits are permitted with
the following limitation: Operation of the
A/C system is prohibited.

(1) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(n) Related Information

For more information about this AD,
contact Christine Abraham, Aerospace
Engineer, Wichita ACO, FAA, 1801 Airport
Road, Room 100, Wichita, Kansas 67209;
phone: (316) 946—4165; fax: (316) 946—4107;
email: WICHITA-COS@FAA.GOV.

Issued in Kansas City, Missouri, on
November 29, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012—29398 Filed 12-5-12; 8:45 am|
BILLING CODE 4910-13-P
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910 and 1926
[Docket No. OSHA-2012-0007]

RIN 1218-AC67

Standards Improvement Project—
Phase IV

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Request for information.

SUMMARY: OSHA is initiating a
regulatory review of its existing safety
and health standards in response to the
President’s Executive Order 13563,
“Improving Regulations and Regulatory
Review” (76 FR 38210). The Agency
conducted similar regulatory reviews of
its existing standards previously as
“standards improvement projects.”
OSHA is issuing this request for
information to initiate another of these
regulatory reviews, and naming this
review the Standards Improvement
Project—Phase IV (SIP-IV). The purpose
of SIP-1V is to improve and streamline
OSHA standards by removing or
revising requirements that are confusing
or outdated, or that duplicate, or are
inconsistent with, other standards. The
purpose of the regulatory review is to
reduce regulatory burden while
maintaining or enhancing employees’
safety and health. SIP-IV will focus
primarily on OSHA'’s construction
standards. The purpose of this notice is
to invite the public, including
employers, employees, and employee
representatives involved in the
construction industry, to submit
recommendations for revisions to
existing construction standards,
including the rationale for these
recommendations. OSHA will review
this information to determine the need
for, and the content of, any subsequent
SIP-IV rulemaking.

DATES: Submit comments and additional
material by February 4, 2013. All
submissions must bear a postmark or
provide other evidence of the
submission date.

ADDRESSES: Submit comments and
additional material using any of the
following methods:

Electronically: Submit comments and
attachments electronically via the
Federal eRulemaking Portal at http://
www.regulations.gov. Follow the
instructions online for making
electronic submissions.

Facsimile (FAX): Commenters may fax
submissions, including any

attachments, that are no longer than 10
pages in length to the OSHA Docket
Office at (202) 693—1648; OSHA does
not require hard copies of these
documents. Commenters must submit
lengthy attachments that supplement
these documents (e.g., studies, journal
articles) to the OSHA Docket Office,
Technical Data Center, Room N-2625,
U.S. Department of Labor, 200
Constitution Ave. NW., Washington, DC
20210. These attachments must clearly
identify the commenter’s name, date,
subject, and docket number (i.e.,
OSHA-2012-0007) so the Agency can
attach them to the appropriate
comments.

Regular mail, express mail, hand
(courier) delivery, or messenger service.
Submit a copy of comments and any
additional material (e.g., studies, journal
articles) to the OSHA Docket Office,
Docket No. OSHA-2012-0007,
Technical Data Center, Room N-2625,
U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone: (202) 693-2350
(TDY number: (877) 889-5627). Note
that security procedures may result in
significant delays in receiving
comments and other written materials
by regular mail. Contact the OSHA
Docket Office for information about
security procedures concerning delivery
of materials by express mail, hand
delivery, or messenger service. The
hours of operation for the OSHA Docket
Office are 8:15 a.m.—4:45 p.m., e.t.

Instructions: All submissions received
must include the Agency name and the
docket number for this rulemaking (i.e.,
OSHA-2012-0007). OSHA places all
submissions, including any personal
information provided, in the public
docket without change; this information
will be available online at http://
www.regulations.gov. Therefore, the
Agency cautions commenters about
submitting information they do not
want made available to the public, or
submitting comments that contain
personal information (either about
themselves or others) such as Social
Security numbers, birth dates, and
medical data.

Docket: To read or download
submissions or other material in the
docket, go to http://
www.regulations.gov, or contact the
OSHA Docket Office at the address
listed above. While the Agency lists all
documents in the docket in the http://
www.regulations.gov index, some
information (e.g., copyrighted material)
is not publicly available to read or
download through this Web site. All
submissions, including copyrighted
material, are accessible at the OSHA
Docket Office. Contact the OSHA Docket

Office for assistance in locating docket
submissions.
FOR FURTHER INFORMATION CONTACT:

Press inquiries: Contact Frank
Meilinger, Director, OSHA Office of
Communications, Room N-3647, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone: (202) 693—1999; email:
meilinger.francis2@dol.gov.

General and technical information:
Contact Dayton Eckerson, Office of
Construction Standards and Guidance,
OSHA Directorate of Construction, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N-3468,
Washington, DC 20210; telephone: (202)
693—1731; fax: (202) 693—1689; email:
eckerson.dayton@dol.gov.

Copies of this Federal Register
notice. Electronic copies are available at
http://www.regulations.gov. This
Federal Register notice, as well as news
releases and other relevant information,
also are available at OSHA’s Web page
at http://www.osha.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
II. Request for Information, Data, and
Comments
A. Eliminate Unnecessary Paperwork
B. Clarify Employer Duties and Eliminate
Unnecessary Employer Duties
C. Update Standards and Eliminate
Inconsistencies or Duplication Between
Standards
D. Miscellaneous Revisions
E. Submitting Recommendations
III. Authority and Signature

I. Background

The purpose of this Request for
Information (RFI) is to identify
provisions in OSHA standards that are
confusing or outdated, or that duplicate,
or are inconsistent with, the provisions
of other standards, either OSHA
standards or the standards of other
agencies. Improving OSHA standards
will increase employers’ understanding
of their obligations, which will lead to
increased compliance, improve
employee safety and health, and reduce
compliance costs.

In 1995, in response to a Presidential
memorandum to improve government
regulation, OSHA began a series of
rulemakings designed to revise or
remove standards that were confusing,
outdated, duplicative, or inconsistent.
In the first rulemaking, known as
“Standards Improvement Project, Phase
I (SIP-I), OSHA focused on revising
standards that were out of date,

1Clinton, W.J. Memorandum for Heads of
Departments and Agencies. Subject: Regulatory
Reinvention Initiative. March 4, 1995.
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duplicative, or inconsistent. OSHA
published the final SIP-I rule on June
18, 1998 (63 FR 33450).2 Two additional
rounds of SIP rulemaking followed,
with final SIP rules published in 2005
(SIP-II) and 2011 (SIP-III).3

As stated above, the President’s
Executive Order 13563, “Improving
Regulations and Regulatory Review,”
sets out the goals and criteria for
regulatory review, and requires agencies
to review existing standards and
regulations to ensure that these
standards and regulations continue to
protect public health, welfare, and
safety effectively, while promoting
economic growth and job creation. The
EO encourages agencies to use the best,
least burdensome means to achieve
regulatory objectives, to perform
periodic reviews of existing standards to
identify outmoded, ineffective, or
burdensome standards, and to modify,
streamline, or repeal such standards
when appropriate.

The Agency believes that the SIP
rulemaking process is an effective
means to improve its standards. In
addition, the Advisory Committee for
Construction Safety and Health
(ACCSH) recommended that the Agency
review its construction standards as part
of the SIP rulemaking process at a
public meeting held on December 16,
2011. (A transcription of these
proceedings is available at Docket No.
OSHA-2011-0124—-0025 (“ACCSH
Transcript”)). At this meeting, OSHA
discussed examples of existing
regulations currently under review for
possible inclusion in the SIP-IV
rulemaking (see Section II, “Request for
Information, Data, and Comments,” of
this notice for a discussion of these
examples) (ACCSH Transcript, pp. 133—
154). The ACCSH recommended that
OSHA also consider revising the
standards related to fit testing personal
protective equipment, notably

2Revisions made by the SIP-I rulemaking
included adjustments to the medical-surveillance
and emergency-response provisions of the Coke
Oven Emissions, Inorganic Arsenic, and Vinyl
Chloride standards, and removal of unnecessary
provisions from the Temporary Labor Camps
standard and the textile industry standards.

3In the final SIP-II rulemaking published in 2005
(70 FR 1111), OSHA revised a number of provisions
in its health and safety standards identified as
needing improvement either by the Agency or by
commenters during the SIP-I rulemaking. The final
SIP-III rule, published in 2011 (76 FR 33590),
updated consensus standards incorporated by
reference in several OSHA rules, deleted provisions
in a number of OSHA standards that required
employers to prepare and maintain written training-
certification records for personal protective
equipment, revised several sanitation standards to
permit hand drying by high-velocity dryers, and
modified OSHA'’s sling standards to require that
employers use only appropriately marked or tagged
slings for lifting capacities.

§§1926.103 and 1910.134, with
emphasis on fit testing for female
workers (ACCSH Transcript, pp. 142—
144). In addition, the ACCSH
recommended that OSHA consider
revisions to the fall-protection
requirements applicable to chimney
construction under § 1926.552 to
obviate the need for variances to address
the specialized fall hazards common to
chimney construction (ACCSH
Transcript, pp. 142—149).

Recognizing the importance of public
participation in the SIP process, the
Agency in this RFI is asking the public
to identify standards that are in need of
revision or removal, and to explain how
such action will reduce regulatory
burden while maintaining or increasing
the protection afforded to employees.
While commenters may recommend
extensive revisions to, or major
reorganizations of, OSHA standards,
recommendations that require large-
scale revisions to standards are not
appropriate for this rulemaking. The
Agency will determine whether such
large-scale revisions are appropriate for
a separate, future rulemaking. In
addition, while SIP-IV will focus
primarily on construction standards, the
Agency will consider recommendations
for improvements to non-construction
standards.

II. Request for Information, Data, and
Comments

OSHA requests assistance from the
public in identifying standards that are
potential candidates for SIP-IV
rulemaking. As stated above, the Agency
is targeting primarily construction
standards that are confusing or
outdated, or that duplicate, or are
inconsistent with, other OSHA
standards or the standards issued by
other agencies. The Agency is seeking
recommendations on how to revise or
remove those standards while
maintaining or enhancing employee
protection. To assist in the
identification process, listed below
under different objectives of the SIP-IV
rulemaking (e.g., “Eliminate
Unnecessary Paperwork”) are specific
examples from prior rulemakings, along
with candidate standards currently
under consideration for this rulemaking.

A. Eliminate Unnecessary Paperwork

1. Examples from prior SIP
rulemakings. SIP-III removed the duty
of employers to transfer employee
exposure and medical records to the
National Institute for Occupational
Safety and Health (NIOSH) when an
employer ceased doing business and left
no successor, when the required period
for retaining the records expired, or

when the employer terminated a
worker’s employment. While the
original purpose of this requirement was
to provide NIOSH with useful research
information, NIOSH determined that it
could not use these records for that
purpose. SIP-III also removed the
requirement to certify personal
protective equipment (PPE) training.
OSHA concluded that it could obtain
the PPE training information using other
means, thereby making this requirement
unnecessary; removing the requirement
reduced substantially the paperwork
burden on employers.

2. Example of an existing standard
currently under review for possible
inclusion in the SIP-IV rulemaking. To
eliminate unnecessary paperwork
among construction employers, OSHA
is considering eliminating the
requirement for a written certification of
employee training in § 1926.503(b) of
the construction Fall Protection
standard (29 CFR part 1926, subpart M).
The underlying training requirement
would still apply, but employers would
no longer have to prepare written
certifications of the training.

B. Clarify Employer Duties and
Eliminate Unnecessary Employer Duties

1. Examples from prior SIP
rulemakings. In SIP-III, OSHA clarified
employer duties by redefining the
meaning of the term ‘“‘potable water,”
and revised the title of 29 CFR part
1910, subpart E, from ‘“Means of Egress”
to “Exit Routes and Emergency
Planning” for greater clarity and ease of
comprehension by affected employers
and employees. To eliminate
unnecessary employer duties, SIP-I
reduced the frequency of medical
examinations and tests required in
OSHA'’s Inorganic Arsenic and Coke
Oven Emissions standards at 29 CFR
1910.1018 and .1029, respectively.

2. Example of an existing standard
currently under review for possible
inclusion in the SIP-1V rulemaking. To
clarify employer duties, OSHA is
considering a revision to the Motor
Vehicle, Mechanized Equipment, and
Marine Operations standard for
construction (29 CFR part 1926, subpart
0) that would explain that § 1926.601
(and not § 1926.602) covers vehicles that
operate within an off-highway jobsite,
while § 1926.602 (and not §1926.601)
covers ‘“‘off-highway trucks.” 4 A
number of construction employers have
complained to OSHA that the existing

4The term “‘off-highway trucks” refers to trucks
designed for moving materials in areas other than
public roads, e.g., very large dump trucks that are
too large to operate on most roads.
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language of these standards is
confusing.

C. Update Standards and Eliminate
Inconsistencies or Duplication Between
Standards

1. Examples from prior SIP
rulemakings. The SIP-II rulemaking
updated and harmonized a number of
OSHA'’s early substance-specific
standards (e.g., Vinyl Chloride,
Acrylonitrile, Coke Oven Emissions,
Inorganic Arsenic, and DBCP) by
revising the exposure-monitoring,
medical-surveillance, and compliance-
plan-update provisions of these early
standards consistent with recently
promulgated OSHA substance-specific
standards. In the SIP-III rulemaking,
OSHA revised inconsistent provisions
of the Respiratory Protection standard to
clarify which appendices contain
mandatory provisions.

2. Example of existing standards
currently under review for possible
inclusion in the SIP-1V rulemaking.
OSHA is considering revising the
construction Signals, Signs, and
Barricades standards (29 CFR part 1926,
subpart G), notably §§1926.201 and
1926.202, to reference the most current
version of the Manual on Uniform
Traffic Control Devices (MUTCD-2009)
from the Department of Transportation’s
Federal Highway Administration. The
current standard references the 1988
and 2000 versions of the MUTCD,
which are no longer used in many
jurisdictions.

D. Miscellaneous Revisions®

1. Examples from prior SIP
rulemakings. SIP-III removed the word
“hot” modifying “air hand dryers” in its
Bloodborne Pathogens standard to allow
the use of new high-velocity-air hand-
drying machines. OSHA acknowledged
in the SIP-III rulemaking that the new
hand-drying technology was as effective
as the requirements in the existing
standard, but the existing standard
limited hand drying to a decades-old
technology that delivered only hot air.

2. Examples of existing standards
currently under review for possible
inclusion in the SIP-1V rulemaking.
With regard to the Underground
Construction, Caissons, Cofferdams and
Compressed Air standards (29 CFR part
1926, subpart S), OSHA is considering
updating the decompression tables in

5 These revisions include eliminating obsolete,
unclear, or inconsistent standards; permitting the
use of new technologies or new and effective
employee-protection measures that provide
equivalent or superior performance to existing
OSHA standards; and correcting grammatical or
typographical errors.

Appendix A.6 This action would permit
employers to use decompression
procedures that take advantage of new
hyperbaric technologies used widely by
private-sector and public-sector
employers in the U.S. engaged in
extreme hyperbaric exposures.
Currently, to use updated
decompression procedures, employers
engaged in tunneling projects, for
example, must apply for a variance from
the decompression tables currently
specified by Appendix A. However, the
variance process is not an efficient
means of addressing health and safety
issues that may affect multiple
employers.

Another possible miscellaneous
revision would involve revising the
definitions of “stable rock” in
§1926.650(b) and ““layered system” in
paragraph (b) of Appendix A of OSHA’s
Excavation standard by clarifying the
meaning of those terms so that
employers will classify soil correctly at
excavation sites. Incorrect
classifications of soil types can
endanger employees because, based on
faulty soil classification, employers may
use inappropriate safeguards to prevent
cave-ins.

E. Submitting Recommendations

When submitting a recommended
revision to an existing OSHA standard
in response to this RFI, OSHA requests
that members of the public explain their
rationale and provide, if possible, data
and information to support their
comments. Specifically, OSHA is
requesting commenters to provide: (1)
The reasons why they believe a
candidate standard is confusing or
outdated, or duplicates, or is
inconsistent with, other OSHA
standards or the standards issued by
other agencies, and mention specifically
what the other standard is, and (2) the
action, including revised language when
appropriate, that they believe will
improve the standard.

ITI. Authority and Signature

David Michaels, Ph.D., MPH,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, authorized the
preparation of this notice pursuant to
Sections 4, 6, and 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
653, 655, 657), 29 CFR part 1911, and
Secretary’s Order 1-2012 (77 FR 3912).

6 Updated decompression procedures typically
use oxygen-enriched breathing mixtures during
decompression, as well as decompression schedules
that differ substantially from the schedules
specified by the existing Appendix A tables.

Signed at Washington, DC, on November
29, 2012.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

[FR Doc. 2012-29514 Filed 12—-5-12; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010
RIN 1506—AB20

Notice of Proposed Rulemaking:
Definitions of Transmittal of Funds and
Funds Transfer

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury; Board of
Governors of the Federal Reserve
System.

ACTION: Notice of proposed rulemaking;
request for public comment.

SUMMARY: The Financial Crimes
Enforcement Network (FinCEN), a
bureau of the Department of the
Treasury, and the Board of Governors of
the Federal Reserve System (Board) are
proposing amendments to the regulatory
definitions of ““funds transfer” and
“transmittal of funds”” under the
regulations implementing the Bank
Secrecy Act. The proposed changes are
intended to maintain the current scope
of the definitions and are necessary in
light of changes to the Electronic Fund
Transfer Act that will result in certain
currently covered transactions being
excluded from Bank Secrecy Act
requirements.

DATES: Written comments on this NPRM
must be submitted on or before January
25, 2013.

ADDRESSES: Comments should be
directed to:

FinCEN: You may submit comments,
identified by Regulatory Identification
Number (RIN) 1506—AB20, by any of the
following methods:

e Federal E-rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.
Include RIN 1506—AB20 in the
submission.

e Mail: FinCEN, P.O. Box 39, Vienna,
VA 22183. Include RIN 1506—AB20 in
the body of the text. Please submit
comments by one method only.
Comments submitted in response to this
NPRM will become a matter of public
record. Therefore, you should submit
only information that you wish to make
publicly available.

Inspection of comments: Public
comments received electronically or
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through the U. S. Postal Service sent in
response to a notice and request for
comment will be made available for
public review as soon as possible on
www.regulations.gov. Comments
received may be physically inspected in
the FinCEN reading room located in
Vienna, Virginia. Reading room
appointments are available weekdays
(excluding holidays) between 10 a.m.
and 3 p.m., by calling the Disclosure
Officer at (703) 905-5034 (not a toll-free
call).

Board: Please submit your comments,
identified by Docket No. OP-1445 by
one method only, using any of the
following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

e Fax:(202) 452—3819 or (202) 452—
3102.

e Mail: Address to Robert deV.
Frierson, Secretary, Board of Governors
of the Federal Reserve System, 20th
Street and Constitution Avenue NW.,
Washington, DC 20551.

All public comments will be made
available on the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, comments will
not be edited to remove any identifying
or contact information. Public
comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets NW.) between 9 a.m. and
5 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT:
FinCEN: The FinCEN regulatory
helpline at (800) 949—2732 and select
Option 6.

Board: Koko Ives, Senior Supervisory
Financial Analyst, (202) 973-6163,
Division of Banking Supervision and
Regulation, or Dena L. Milligan, Senior
Attorney, (202) 452-3900, Legal
Division. For the hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263—-4869.

SUPPLEMENTARY INFORMATION:
I. Statutory Provisions

The Currency and Foreign
Transactions Reporting Act of 1970, as
amended by the USA PATRIOT Act of
2001 and other legislation, which

legislative framework is commonly
referred to as the Bank Secrecy Act
(“BSA”),* authorizes the Secretary of
the Treasury (““Secretary”) to require
financial institutions to keep records
and file reports that “have a high degree
of usefulness in criminal, tax, or
regulatory proceedings, or in the
conduct of intelligence or
counterintelligence activities, including
analysis, to protect against international
terrorism.” 2 The Secretary has
delegated to the Director of FinCEN, the
authority to implement, administer and
enforce compliance with the BSA and
associated regulations.3

The BSA was amended by the
Annunzio-Wylie Anti-Money
Laundering Act of 1992 (Pub. L. 102—
550) (“Annunzio-Wylie”). Annunzio-
Wylie authorizes the Secretary and
Board of Governors of the Federal
Reserve System (the “Board”) to issue
joint regulations requiring insured
banks to maintain records of domestic
funds transfers.4 In addition, Annunzio-
Wylie authorizes the Secretary and the
Board to issue joint regulations
requiring insured banks and certain
nonbank financial institutions to
maintain records of international funds
transfers and transmittals of funds.5
Annunzio-Wylie requires the Secretary
and the Board, in issuing regulations for
international funds transfers and
transmittals of funds, to consider the
usefulness of the records in criminal,
tax, or regulatory investigations or
proceedings, and the effect of the
regulations on the cost and efficiency of
the payments system.®

The Electronic Fund Transfer Act
(“EFTA”)7 was enacted in 1978 to
establish the rights and liabilities of
consumers as well as the
responsibilities of all participants in
electronic fund transfer activities. The
EFTA is implemented by Regulation E,
which sets up the framework that
establishes the rights, liabilities, and
responsibilities of participants in
electronic fund transfer systems.8
Section 1073 of the Dodd-Frank Wall
Street Reform and Consumer Protection

1The BSA is codified at 12 U.S.C. 1829b and
1951-1959, 18 U.S.C. 1956, 1957, and 1960, and 31
U.S.C. 5311-5314 and 5316-5332 and notes thereto,
with implementing regulations at 31 CFR Chapter
X. See 31 CFR 1010.100(e).

231 U.S.C. 5311.

3 Treasury Order 180—01 (Sept. 26, 2002).

412 U.S.C. 1829b(b)(2) (2006). Treasury has
independent authority to issue regulations requiring
nonbank financial institutions to maintain records
of domestic transmittals of funds.

512 U.S.C. 1829b(b)(3) (2006).

61d.

715 U.S.C. 1693 et seq.

812 CFR part 1005.

Act (Dodd-Frank Act),? added a new
section 919 to the EFTA, creating a
comprehensive new system of consumer
protections for remittance transfers sent
by consumers in the United States to
individuals and businesses in foreign
countries. Because the new section 919
of the EFTA defines “remittance
transfers” broadly, most electronic
transfers of funds sent by consumers in
the United States to recipients in other
countries will be subject to the new
protections.

II. Background Information

A. Current Regulations Regarding Funds
Transfers and Transmittals of Funds

On January 3, 1995, FinCEN and the
Board jointly issued a rule that requires
banks and nonbank financial
institutions to collect and retain
information on certain funds transfers
and transmittals of funds
(“recordkeeping rule”).10 At the same
time, FinCEN issued the “travel rule,”
which requires banks and nonbank
financial institutions to include certain
information on funds transfers and
transmittals of funds sent to other banks
or nonbank financial institutions.1?

The recordkeeping and travel rules
provide uniform recordkeeping and
transmittal requirements for financial
institutions and are intended to help
law enforcement and regulatory
authorities detect, investigate, and
prosecute money laundering and other
financial crimes by preserving an
information trail about persons sending
and receiving funds through the funds
transfer system.

In general, the recordkeeping rule
requires financial institutions to retain
information on transmittals of funds of
$3,000 or more and requires banks to
retain information on funds transfers of
$3,000. Under the recordkeeping rule, a
financial institution must retain the
following information for transmittals of
funds of $3,000 or more:

o If acting as a transmittor’s financial
institution, either the original,
microfilmed, copied, or electronic
record of the information received, or
the following information: (a) The name
and address of the transmittor; (b) the
amount of the transmittal order; (c) the

9Public Law 111-203, 124 Stat. 1376, section
1073 (2010).

1031 CFR 1020.410(a)) (recordkeeping
requirements for banks); 31 CFR 1010.410(e)
(recordkeeping requirements for nonbank financial
institutions). The Board revised its Regulation S (12
CFR part 219) to incorporate by reference the
recordkeeping rule codified in Title 31 of the CFR,
as well as to impose a 5-year record-retention
requirement with respect to the recordkeeping and
reporting requirements.

1131 CFR 1010.410(f).


http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
mailto:regs.comments@federalreserve.gov
http://www.federalreserve.gov
http://www.federalreserve.gov
http://www.regulations.gov
http://www.regulations.gov
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execution date of the transmittal order;
(d) any payment instructions received
from the transmittor with the transmittal
order; (e) the identity of the recipient’s
financial institution; (f) as many of the
following items as are received with the
transmittal order: the name and address
of the recipient, the account number of
the recipient, and any other specific
identifier of the recipient; and (g) if the
transmittor’s financial institution is a
nonbank financial institution, any form
relating to the transmittal of funds that
is completed or signed by the person
placing the transmittal order.12

e If acting as an intermediary
financial institution, or a recipient
financial institution, either the original,
microfilmed, copied, or electronic
record of the received transmittal
order.13

Banks are required to maintain
analogous information for funds
transfers of $3,000 or more, but the rule
uses different terminology to describe
the parties.?# The recordkeeping rule
requires that the data be retrievable and
available upon request to FinCEN, to
law enforcement, and to regulators to
whom FinCEN has delegated BSA
compliance examination authority.
Records required to be retained by the
recordkeeping rule must be made
available to Treasury or the Board upon
request.1s

Under the travel rule, a financial
institution acting as the transmittor’s
financial institution must obtain and
include in the transmittal order the
following information on transmittals of
funds of $3,000 or more: (a) Name and,
if the payment is ordered from an
account, the account number of the
transmittor; (b) the address of the
transmittor; (c) the amount of the
transmittal order; (d) the execution date
of the transmittal order; (e) the identity
of the recipient’s financial institution;
(f) as many of the following items as are
received with the transmittal order: the
name and address of the recipient, the
account number of the recipient, and
any other specific identifier of the
recipient; and (g) either the name and
address or the numerical identifier of
the transmittor’s financial institution. A
financial institution acting as an
intermediary financial institution must
include in its respective transmittal
order the same data points listed above,
if received from the sender.16

The recordkeeping rule and the travel
rule apply to transmittals of funds and

1231 CFR 1010.410(e)(1)(i).

1331 CFR 1010.410(e)(1)(ii) and (iii).

1431 CFR 1020.410(a).

1512 U.S.C. 1829b(b)(3)(C); 12 CFR 219.24.
1631 CFR 1010.410(f)(1)—(2).

funds transfers. A “transmittal of funds”
is defined as a series of transactions
beginning with the transmittor’s
transmittal order, made for the purpose
of making payment to the recipient of
the order (31 CFR 1010.100(ddd)). The
term includes any transmittal order
issued by the transmittor’s financial
institution or an intermediary financial
institution intended to carry out the
transmittor’s transmittal order. The term
transmittal of funds includes a funds
transfer. A “funds transfer” is a series of
transactions beginning with the
originator’s payment order, made for the
purpose of making payment to the
beneficiary of the order. The term
includes any payment order issued by
the originator’s bank or an intermediary
bank intended to carry out the
originator’s payment order (31 CFR
1010.100(w)). Under the current
definitions, transmittals of funds and
funds transfers governed by the EFTA as
well as any other funds transfers that are
effected through an automated
clearinghouse, an automated teller
machine, or a point-of-sale system, are
excluded from the definitions of
“transmittal of funds” and “funds
transfer” under the BSA.

When the recordkeeping and travel
rules were adopted, the EFTA governed
only electronic funds transfers as
defined in section 903(a)(7) of that Act.
The term ““electronic fund transfer”
includes any transfer of funds that is
initiated through an electronic terminal,
telephone, computer, or magnetic tape,
for the purpose of ordering, instructing,
or authorizing a financial institution to
debit or credit a consumer’s account
(including a payroll card account). The
term includes, but is not limited to, (a)
Point-of-sale transfers; (b) automated
teller machine transfers; (c) direct
deposits or withdrawals of funds; (d)
transfers initiated by phone as part of a
bill-payment plan, and (e) transfers
resulting from debit card transactions,
whether or not initiated through an
electronic terminal. The term does not
include certain transfers of funds, such
as those originated by check, draft, or
similar paper instrument; those issued
as a means of guaranteeing the payment
or authorizing the acceptance of a
check, draft, or similar paper
instrument; or those made in the context
of a purchase or sale of certain securities
or commodities.1” Wire or other similar
transfers conducted through Fedwire®
or similar wire transfer systems
primarily used for transfers between
financial institutions or between
businesses are also specifically

1715 U.S.C. 1693a(7); 12 CFR 1005.3(b).

excluded from the definition of
“electronic fund transfer.”

B. Section 1073 of the Dodd-Frank Act
and EFTA

Section 1073 of the Dodd-Frank Act,
signed into law on July 21, 2010, adds
anew Section 919 to the EFTA, creating
new protections for consumers who
send remittance transfers. Authority to
implement the EFTA (except for the
interchange fee provisions in EFTA
section 920) transferred from the Board
to the Consumer Financial Protection
Bureau (“CFPB”) effective July 21, 2011.
On February 7, 2012, CFPB adopted a
final rule to implement Section 919,
with an effective date of February 7,
2013.18 The provisions of the final rule
will apply to any “remittance transfer,”
which is defined as the electronic
transfer of funds requested by a sender
to a designated recipient that is sent by
a remittance transfer provider. The term
applies regardless of whether the sender
holds an account with the remittance
transfer provider, and regardless of
whether the transaction is also an
electronic fund transfer. However,
certain small dollar and securities- or
commodities-related transfers are
excluded from the definition of
remittance transfer.1® A “sender” is a
consumer in a State who primarily for
personal, family, or household purposes
requests a remittance transfer provider
to send a remittance transfer to a
designated recipient.2® A “designated
recipient” is any person specified by the
sender as the authorized recipient of a
remittance transfer to be received at a
location in a foreign country.21 A
“remittance transfer provider” or
“provider” is any person that provides
remittance transfers for a consumer in
the normal course of its business,
regardless of whether the consumer
holds an account with such person.22
Once effective, the provisions will
extend the coverage of section 919 of the
EFTA, as implemented by Regulation E,
to transactions that were excluded from
other portions of the EFTA and
Regulation E, such as international wire
transfers sent by consumers through
banks, and cash-based transmittals of
funds sent by a consumer through
money transmitters.

1877 FR 6193 (Feb. 7, 2012).
1912 CFR 1005.30(e).
2012 CFR 1005.30(g).
2112 CFR 1005.30(c).
2212 CFR 1005.30(f).
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C. Effect of Changes to EFTA and
Regulation E on the Scope of the
Definitions of “Transmittal of Funds”
and “Funds Transfer” Under the
Regulations Implementing the BSA

Existing BSA regulations exclude
certain types of transactions and
payment systems that are used mostly
for domestic retail transactions and
payments from the definitions of funds
transfer and transmittal of funds. This
exclusion was implemented, not by
listing the individual transaction types,
but by referencing the law that protected
the consumers engaged in such
transactions (EFTA), and the specific
payment systems through which such
transactions are conducted (ATM, point-
of-sale, and automated clearinghouse).
This method of identifying excluded
transactions created a link between two
statutes (and their implementing
regulations) with very different goals.
The BSA requires financial institutions
to keep records and file reports on
transmittals of funds and funds transfers
(which could be either domestic or
international, consumer- or business-
related, retail or wholesale, cash-based
or account-based) that the Secretary and
the Board determine have a high degree
of usefulness in criminal, tax, or
regulatory investigations or proceedings,
or in intelligence or counterintelligence
matters to protect against international
terrorism.23 The EFTA protects
individual consumers engaging in
certain movements of funds initiated
through electronic means (electronic
terminal, telephone, computer, online
banking, magnetic tape, etc.) for the
purpose of ordering, instructing, or
authorizing a financial institution to
debit or credit a consumer’s account. In
spite of the different statutory purposes,
for many years this relationship
provided a satisfactory match, as the
types of transactions covered by the
EFTA conformed to the profile of the
types of transactions that were
appropriate to exclude from the
recordkeeping and travel requirements
under the BSA.

However, the recent amendments to
the EFTA and the recently finalized
revisions to Regulation E, which are
effective February 7, 2013, will result in
an expanded scope of the transactions

23Insured depository institutions must keep
records relating to funds transfers that the Secretary
and the Board jointly determine have a high degree
of usefulness in criminal, tax, or regulatory
investigations or proceedings. 12 U.S.C. 1829(b).
Financial institutions other than insured depository
institutions, must keep records that the Secretary
determines has a high degree of usefulness in
criminal, tax, or regulatory investigations or
proceedings, or conducting intelligence or
counterintelligence activities to protect against
international terrorism. 12 U.S.C. 1953(a).

subject to the EFTA’s remittance
provisions. Some of these transactions
have, to date, been covered by the
regulations implementing the BSA.
When the changes to Regulation E
become effective, these transactions—
which include international funds
transfers sent by consumers through
banks, and cash-based or account-based
transmittals of funds sent by consumers
through money transmitters—will fall
outside the BSA rules’ definitions of
“funds transfer” and ‘““transmittal of
funds” (31 CFR 1010.100(w) and
1010.100(ddd)). To avoid this result, the
Board and FinCEN are proposing to
amend the definitions of funds transfer
and transmittal of funds under the
regulations implementing the BSA to
limit the exclusion of EFTA-covered
transactions from the recordkeeping and
travel rules.

III. Section-by-Section Analysis

This NPRM proposes to revise the
regulations implementing the BSA by
narrowing the exclusion from
definitions of “funds transfer” and
“transmittal of funds.” The term “funds
transfer” is defined in 31 CFR
1010.100(w). The term ‘‘transmittal of
funds” is defined in 31 CFR
1010.100(ddd). Both definitions state
that “funds transfers governed by the
Electronic Fund Transfer Act of 1978
(Title XX, Pub. L. 95-630, 92 Stat. 3728,
15 U.S.C. 1693, et seq.), as well as any
other funds transfers that are made
through an automated clearinghouse, an
automated teller machine, or a point-of-
sale system, also are excluded from this
definition.”

To preserve the current scope of
transactions subject to the
recordkeeping and travel rules, FinCEN
and the Board propose to amend these
definitions by revising the phrase
“funds transfers governed by the
Electronic Fund Transfer Act of 1978”
to read “electronic fund transfers as
defined in section 903(7) of the
Electronic Fund Transfer Act.” These
revisions would limit the exclusion in
these definitions to electronic fund
transfers as defined in the EFTA. Any
remittance transfers that are covered by
section 919 of the EFTA, but do not
meet the definition of electronic fund
transfer, would continue to be covered
by the travel and recordkeeping rules.

The Board and FinCEN believe that
the proposed amendments preserve the
current scope of transactions subject to
the funds recordkeeping and travel
rules. Nonetheless, the Board and
FinCEN request comment on whether
the proposed amendments change the
scope of the current EFTA exclusion
from the funds recordkeeping and travel

rules, and thus the scope of transactions
subject to those rules.

IV. Notice and Comment Under the
Administrative Procedure Act

FinCEN and the Board invite
comment on any and all aspects of the
proposal to amend the definitions of
“funds transfer” and ‘““transmittal of
funds,” in order to maintain their
current scope, in view of the
modifications to the EFTA’s coverage.

V. Executive Orders 12866 and 13563

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. It has been
determined that this proposed rule is
neither an economically significant
regulatory action nor a significant
regulatory action for purposes of
Executive Orders 13563 and 12866.

VI. Unfunded Mandates Act of 1995
Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), Public
Law 104—4 (March 22, 1995), requires
that an agency prepare a budgetary
impact statement before promulgating a
rule that may result in expenditure by
the state, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million or more in any one year.
If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. Since there is no
change to the requirements imposed
under existing regulations, FinCEN has
determined that it is not required to
prepare a written statement under
section 202.

VII. Regulatory Flexibility Act

FinCEN

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
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analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities (5 U.S.C. 605(b)). The proposed
changes are not intended to alter any
institution’s existing obligations. The
sole purpose of these amendments is to
maintain the current scope of
transactions subject to the BSA funds
recordkeeping and travel rules, in light
of changes to the EFTA. Accordingly,
FinCEN hereby certifies that the
proposed regulation is not likely to have
a significant economic impact on a
substantial number of small business
entities for purposes of the Regulatory
Flexibility Act. Notwithstanding this
certification, FinCEN invites comments
on the impact of this rule on small
entities.

Board

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires an agency
either to provide an initial regulatory
flexibility analysis with a proposed rule
or certify that the proposed rule will not
have a significant impact on a
substantial number of small entities.
The proposed regulation covers insured
banks and certain nonbank financial
institutions that are engaged in funds
transfers and transmittals of funds. The
Board believes it is unlikely that the
proposed regulation will have a
significant economic impact on a
substantial number of small entities.
Nonetheless, the Board has prepared an
initial regulatory flexibility analysis
pursuant to the RFA. The Board
welcomes comment on all aspects of the
initial regulatory flexibility analysis. A
final regulatory flexibility analysis will
be conducted after consideration of
comments received during the public
comment period.

1. Statement of the need for, and
objectives of, the proposed regulation.
The Dodd-Frank Act’s amendments to
the EFTA expanded the types of
transactions that are covered by the
EFTA and therefore excluded from the
definition of funds transfer and
transmittal of funds in 31 CFR
1010.100(w) and 31 CFR 1010.100(ddd),
respectively. This proposed regulation
is necessary to retain the current scope
of transactions subject to recordkeeping
rule.

2. Small entities affected by the
proposed regulation. The requirements
of this proposed regulation, like the
existing requirements, apply to all
financial institutions subject to the Bank
Secrecy Act, regardless of size. Based on
Call Report data as of June 30, 2012,
approximately 3,820 insured depository
institutions had total domestic assets of

$175 million or less.24 In addition, the
requirements of this proposed
regulation to affect financial institutions
that are not “insured depository
institutions”” under the Federal
Depository Insurance Act. For example,
as of June 30, 2012, approximately 6,120
credit unions had total domestic assets
of $175 million or less.

3. Compliance requirements. The
proposed regulation, like the current
regulation, requires insured depository
institutions and nonbank financial
institutions to collect and retain
information on funds transfers and
transmittals of funds. The proposed
regulation does not change the scope of
the information currently required to be
collected or retained and does not
change the funds transfers and
transmittals of funds for which the
information currently must be collected
and maintained.

4. Other Federal rules. The Board
believes that no Federal rules duplicate,
overlap, or conflict with the proposed
regulation.

5. Significant alternatives to the
proposed regulation. The Board
welcomes comment on any significant
alternatives that would minimize the
impact of the proposal on small entities.

VIII. Paperwork Reduction Act

The collection of information
requirements have been reviewed and
approved by the Office of Management
and Budget (“OMB”’) under section
3507 of the Paperwork Reduction Act of
1995 (“PRA”) (44 U.S.C. 3507(d). (OMB
Control No. 1506—0058 (recordkeeping
requirements for financial institutions
under §1010.410(e) and (f)) and 1506—
0059 (recordkeeping requirements for
banks under § 1020.410(a)). Under the
PRA, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. This proposal intends
to keep the same scope of transactions
subject to the requirements of the
recordkeeping and travel rules as
currently are subject to these
requirements. With no change to the
types or scope of transactions covered
under the regulations, there is no impact
on the burden estimates already
approved under the requirements of the
PRA.

List of Subjects in 31 CFR Part 1010

Authority delegations (Government
agencies), Banks and banking, Currency,

247J.S. Small Business Administration. Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.

Investigations, Law enforcement,
Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, 31 CFR part 1010 is proposed
to be amended as follows:

PART 1010—GENERAL PROVISIONS

1. The authority citation for part 1010
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314, 5316-5332; title III,
secs. 311, 312, 313, 314, 319, 326, 352, Pub.
L. 107-56, 115 Stat. 307.

2. Section 1010.100 is amended by:

a. Revising the last sentence of
paragraph (w), and

b. Revising the last sentence of
paragraph (ddd) to read as follows:

§1010.100 General definitions.

* * * * *

(w) Funds Transfer. * * * Electronic
fund transfers as defined in section
903(7) of the Electronic Fund Transfer
Act (15 U.S.C. 1693a(7)), as well as any
other funds transfers that are made
through an automated clearinghouse, an
automated teller machine, or a point-of-
sale system, are excluded from this
definition.

* * * * *

(ddd) Transmittal of funds. * * *
Electronic fund transfers as defined in
section 903(7) of the Electronic Fund
Transfer Act (15 U.S.C. 1693a(7)), as
well as any other funds transfers that are
made through an automated
clearinghouse, an automated teller
machine, or a point-of-sale system, are
excluded from this definition.

* * * * *

In concurrence:

By order of the Board of Governors of the
Federal Reserve System, November 27, 2012.

Robert deV. Frierson,

Secretary of the Board.

Dated: November 26, 2012.
Jennifer Shasky Calvery,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2012—-29233 Filed 12-5-12; 8:45 am]
BILLING CODE 6210-01-P; 4810-2P-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 157
[DoD-2008-0S-0075; RIN 0790-AlI33]

Reduction of Use of Social Security
Numbers in the Department of Defense
AGENCY: Department of Defense.

ACTION: Notice addressing comments
received on the proposed rule.

SUMMARY: The Department of Defense
(DoD) published a proposed rule
concerning the reduction of the use of
social security numbers (SSN) in the
Department on March 3, 2010 (75 FR
9548). The Department published the
proposed rule because it intended to
apply the SSN reduction policies and
procedures to entities that contract with
the Department. However, it has been
determined that the Defense Federal
Acquisition Regulation Supplement
(DFARS) or another contract vehicle is
a more appropriate way to apply these
policies and procedures to these
entities; therefore, a final rule in title 32
of the Code of Federal Regulations will
not be published. DoD will publish
internal guidance in an Instruction that
will not contain language regarding
contract companies since that guidance
will be provided as noted above in a
DFARS rule or other contract vehicle.
This notice is being published to
address the public comments received
concerning the proposed rule.

FOR FURTHER INFORMATION CONTACT: Mr.
Sam Yousef, 571-372-1939.

SUPPLEMENTARY INFORMATION: Seven sets
of comments were received on the
proposed rule and are addressed below.
All comments are available upon
request.

One commenter said that leave forms
of military members or the Office of
Personnel Management (OPM) Form 71
(Request for Leave or Approved
Absence) for civilian employees should
not include SSNs in whole or in part. As
part of the ongoing review to reduce or
eliminate the use of SSNs, the
Department will review the forms to
document leave usage by military
members and will reduce or eliminate
the use of SSNs on these forms as
appropriate. The civilian employee
leave form, OPM Form 71, was revised
in September 2009, and requires the
individual’s Employee Number or only
the last four digits of the SSN.

One commenter expressed concern
that the SSN is required in order to
receive treatment at medical facilities on
military installations and that the SSN

is printed on identification cards. Other
commenters noted that due to the
widespread use of SSNs on military
installations, individuals are at risk for
identity theft. The Department of
Defense takes the security and
protection of its personnel’s Personally
Identifiable Information (PII) very
seriously. In order to reduce the use of
the SSN and to better protect the
identity of its members, the Department
developed and released “Business
Practice Changes to Allow the Removal
of Social Security Numbers from DoD
Identification (ID) Cards” in January
2009 and in November 2012 released an
“Updated Plan for the Removal of Social
Security Numbers (SSNs) from
Department of Defense (DoD)
Identification (ID) Cards,” that consisted
of a comprehensive three-phased plan to
reduce or eliminate SSN use on DoD ID
cards:

—Phase 1 of the updated plan requires
removal of SSNs from DoD ID Cards
and began with removal of the
dependent’s SSN from Dependent ID
cards in December 2008. Phase 1 will
be complete in December 2012.

—Phase 2 of the plan began replacement
of the SSN with the DoD ID Number
and started in June 2011. Phase 2 will
be complete in June 2015.

—Phase 3 of the plan will remove SSNs
from ID card barcodes and is
scheduled to begin in the 4th Quarter
of Calendar Year 2012 and will take
four years to complete.

A commenter, while also expressing
concern with the use of SSNs for
identification and record keeping
purposes, recommended that secure
methods be used when transmitting
information that includes SSNs. The
Department requires that the Privacy
Act be complied with when storing or
transmitting information that contains
PII. Secured communication methods
are required to be used when
transmitting PII.

Another commenter also expressed
concern with the extensive use of SSNs
by DoD and recommended that an
alternative identification number be
used in lieu of the SSN. Another
commenter recommended replacing the
SSN with the DoD Electronic Data
Interchange Personal Identifier (EDI-PI).
Directive Type Memorandum (DTM)
07-015, “DoD Social Security Number
(SSN) Reduction Plan” and DoD
Instruction 1000.30, “Reduction of
Social Security Number (SSN) Use
Within DoD,” which supersedes DTM
07-015, require the DoD Forms
Management Officer and the DoD
Component Forms Management Officers
to review SSN use and justifications on

new and existing forms in their
respective activities to reduce or
eliminate the use of SSNs wherever
possible. Additionally, these policies
require the review and justification of
SSN use in new and existing systems
and to eliminate the use of SSNs
wherever possible. The DoD ID Number,
the common name for the EDI-PI, is
identified by both policies as the
primary alternative for the SSN. It is
intended to support replacement of the
SSN in most DoD processes and
business needs. The DoD ID Number
shall only be used for DoD business
purposes. This may include transactions
that include entities outside DoD, so
long as individuals are acting on behalf
of or in support of the Department of
Defense. The DoD ID Number shall not
be used to replace the SSN in any case
where the SSN is required by law. All
individuals eligible to receive DoD
benefits, such as commissary, exchange,
Morale, Welfare and Recreation or
TRICARE purchased care, will, in
addition to the DoD ID Number, receive
a DoD Benefits Number that will be
used to facilitate medical care in lieu of
the SSN to the greatest extent
permissible.

Dated: December 3, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2012—-29504 Filed 12-5-12; 8:45 am]
BILLING CODE 5001-06-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 203
[Docket No. 2012-1]

Copyright Office Fees

AGENCY: Copyright Office, Library of
Congress.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Office has
further revised its proposed fee
schedule for filing cable and satellite
statements of account following
feedback from interested parties in
response to a Notice of Proposed
Rulemaking published on March 28,
2012. The modified fee schedule set
forth below reflects an updated
calculation of the cost of providing
services.

DATES: Comments must be received in
the Copyright Office no later than 5 p.m.
Eastern Standard Time (EST) on January
7, 2013. Reply comments must be
received in the Copyright Office no later
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than 5 p.m. Eastern Standard Time
(EST) on January 22, 2013.
ADDRESSES: Comments should be
submitted electronically. A comment
page containing a comment form is
posted on the Copyright Office Web site
at http://www.copyright.gov/docs/
newfees/comments/. The Web site
interface requires submitters to
complete a form specifying name and
organization, as applicable, and to
upload comments as an attachment via
a browse button. To meet accessibility
standards, all comments must be
uploaded in a single file not to exceed
six megabytes (MB) in one of the
following formats: the Adobe Portable
Document File (PDF) format that
contains searchable, accessible text (not
an image); Microsoft Word;
WordPerfect; Rich Text Format (RTF); or
ASCII text file format (not a scanned
document). The form and face of the
comments must include both the name
of the submitter and the organization.
All comments will be posted publicly
on the Copyright Office Web site exactly
as they are received, along with names
and organizations. If electronic
submission of comments is not feasible,
please contact the Copyright Office at
(202) 707-8380 for special instructions.
FOR FURTHER INFORMATION CONTACT:
Megan Rivet, Budget Analyst, or Melissa
Dadant, Senior Advisor for Operations
and Special Projects, at (202) 707—8350.
SUPPLEMENTARY INFORMATION: In 2010,
Congress enacted the Satellite
Television Extension and Localism Act
(“STELA”’), Public Law 111-175, 124
Stat. 1218, which, for the first time,
granted authority to the Copyright
Office to establish fees for the filing of
statements of account (‘““SOAs”’)
pursuant to the section 111, 119, and
122 statutory licenses for cable and
satellite users. Prior to 2010, the cost of
processing such statements and
associated royalty payments was funded
solely by the royalty fees collected for
the benefit of the copyright owners
under the statutory licenses. STELA
added a new provision to Title 17 that
permits the Office to apportion up to 50
percent of the cost of processing the
SOAs and royalty payments to
licensees. More specifically, 17 U.S.C.
708(a) provides that the fees charged to
licensees for the filing of SOAs ““shall be
reasonable and may not exceed one-half
of the cost necessary to cover reasonable
expenses incurred by the Copyright
Office for the collection and
administration of the statements of
account and any royalty fees deposited
with such statements.”

On March 28, 2012, the Copyright
Office published a Notice of Proposed

Rulemaking (“NPR”) as the initial step
in adopting new fees for various
services, including the registration of
claims, recordation of documents,
special services, processing of requests
for records pursuant to the Freedom of
Information Act, and Licensing Division
services, including the new fees for
filing of cable and satellite SOAs. See 77
FR 18742 (March 28, 2012). Fees were
proposed in accordance with the
procedure set forth in the Copyright Act,
which provides that the Register of
Copyrights may, by regulation, adjust
fees for certain enumerated services
based upon a study of costs incurred by
the Copyright Office. See 17 U.S.C.
708(b).

Generally speaking, the Office has
conducted a study of costs every three
years. In each case, and in the case here,
the Office is acutely aware of its
obligations as an agency of the federal
government, including the mandate to
establish sound fiscal policies and
develop a responsible budget. At the
same time, the Office is cognizant of its
responsibilities to both copyright
owners and users of copyrighted works.
Ultimately, the Office must price its
services in a manner that is fair to the
parties and conducive to well-
functioning programs and
recordkeeping. Indeed, elsewhere the
Copyright Act indicates that fees ‘‘shall
be fair and equitable and give due
consideration to the objectives of the
copyright system.” 17 U.S.C. 708(b)(4).

In response to the NPR, the Office
received 138 comments on the proposed
fees, three of which specifically
addressed the new fees for filing cable
and satellite SOAs. The Office received
individual comments from the
American Cable Association (“ACA”)
and the National Cable &
Telecommunications Association
(“NCTA”), and a joint comment from
Program Suppliers, Joint Sports
Claimants, Commercial Television
Claimants, Music Claimants, Canadian
Claimants Group, National Public
Radio, Broadcaster Claimants Group,
and Devotional Claimants (collectively,
“Copyright Owners”).

NCTA expressed the concern that the
proposed fees sought to recover costs for
services ‘‘that go beyond what is
reasonably necessary to administer the
license and reflect[] expenses incurred
in the past that are unlikely to recur in
the future.” NCTA Comments at 2. ACA
requested the Office to provide a waiver
of fees for cable operators experiencing
financial hardship. See generally ACA
Comments.

Copyright Owners, on the other hand,
argued that the proposed fees failed to
recover half of the actual operating costs

of the cable and satellite program, and
also questioned the Office’s
methodology, specifically why actual
costs were not the starting point for
analysis. See generally Copyright
Owners’ Comments.

In light of the comments received
from affected stakeholders, and because
the fees for filing cable and satellite
SOAs are being set for the first time, the
Office conducted further analysis of
those fees. As explained below, it
performed a second study, using a
revised methodology to more precisely
capture the cost of providing the
services in question.

New Cost Study for Setting Cable and
Satellite SOA Filing Fees

The original cost study for the Office’s
administration of the cable and satellite
statutory licenses used the additive
model employed in previous cost
studies for peripheral fee services. This
method focuses on the desk time of
dedicated employees, in other words,
how much time they spend performing
activities involved in processing a
typical service request. While effective
in analyzing services that can be
measured by short intervals of time, it
is sometimes not as successful in
determining the cost of a more complex
task, such as the processing of an entire
SOA. At the same time, managing the
cable and satellite SOAs is a major
program of the Office and comprises the
greatest portion of staff time and related
resources in comparison to
administering the other statutory
licenses.

In its reexamination of SOA program
costs, the Office applied a traditional
methodology that it has used to assess
the costs of its services in other areas,
such as copyright registration. This
methodology calculates the full cost of
the activity in question—in this case,
the entire SOA program, including the
receipt and administration of the SOAs
and royalty fees deposited with such
statements—based on actual
expenditures and all costs directly or
indirectly associated with these
functions. The revised methodology
identifies staffing costs for each
particular program service and
apportions non-personnel costs either
directly to the services they support or,
in the case of administrative and other
indirect costs, in proportion to the staff
costs previously identified. Staffing
costs not associated directly or
indirectly with any of the program
services, along with a commensurate
proportion of non-personnel costs, are
excluded from the model.

The revised methodology is more
complete because it accounts for all
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relevant staff time, whether associated
directly with a program service or
indirectly, and includes all staff,
including administrative and
managerial staff, and all relevant non-
personnel costs. Because it is all-
inclusive, it covers costs incurred where
the standard workflow path cannot be
followed, as well as exceptional cases
that involve time-intensive research or
problem resolution, for example, cases
where electronic funds transfer
payments need to be matched with a
SOA received much earlier or later than
the payment or without a remittance
advice. It also covers non-routine staff
effort. For instance, during the period
under review, the Office revised work
procedures and forms, and updated its
internal information systems, to
facilitate its implementation of STELA.
The Office expects these types of
administrative and technical upgrades
to continue to occur during the life of
the SOA program.

In conducting the second cost study,
the Office applied a three-year average
of non-personnel costs to address
concerns that an aberrant year may have
an undue impact on the proposed fees.
The Office considered reengineering
efforts of the Licensing Division in the
area of statutory licenses and the rise of
associated costs in 2011. The
administrative and technical
enhancements are integral to the SOA
program. However, in order to mitigate
the impact of higher than usual costs in
2011, the 2011 costs have been averaged
with costs from 2010 and 2009 to

achieve a balanced representation of the
overall, ongoing cost of the SOA
program, including periodic and
technical upgrades.

Finally, in both the initial and revised
cost studies, the Office excluded
approximately 75 percent of salaries for
staff who work in the Fiscal Section of
the Licensing Division. The Office did
so because much of the work of these
employees is dedicated to royalty
management functions that serve
copyright owners (e.g., production of
financial statements, reconciliations,
investments, and distributions); the 75
percent exclusion is meant to fairly
account for this fact.

Revised Fees for Cable and Satellite
Statements of Account

In the initial cost study, the Office
analyzed the processing of cable SA1,
SA2, and SA3 SOAs and satellite SOAs
independently. In performing the
revised study, it was evident that many
of the program costs are common to
both cable and satellite filings, in
particular the fiscal management and
information technology costs, and thus
should be shared by both types of filers.

Based on its further evaluation of the
program costs for the collection and
administration of the cable and satellite
SOAs and the royalty fees deposited
with such statements, the Office
continues to propose a tiered fee
schedule corresponding to the filing of
the different types of SOAs. The fees for
licensees who file a cable SA1 or SA2
form remain unchanged from the initial

SCHEDULE OF PROPOSED FEES
[Administration of statutory licenses]

proposal, $15 for the filing of a SA1
form and $20 for the filing of a SA2
form. Such fees are reasonable in light
of the minimal amount of processing
required and the typical royalty
payments associated with such
statements, which are substantially
lower than royalties associated with
SA3 filings. See 17 U.S.C. 708(b) (fees
established by the Register for cable and
satellite SOAs are to be ‘“reasonable”).
Additionally, following its review of the
totality of SOA program costs, as
described above, the Office proposes to
establish both the cable SA3 filing fee
and satellite filing fee at $725. The
Office believes that $725 is a reasonable
fee in light of the second cost study and
substantial royalty payments associated
with these SOAs.

Moreover, at the proposed levels, the
fees collected from licensees filing
SOAs should in the aggregate approach,
but not exceed, 50 percent of the
Office’s reasonable expenses to
administer the cable and satellite SOA
program, as determined in the more
recent study conducted by the Office.
Based on projected filings, the expected
annual fee recovery will be
approximately $1.77 million, or
approximately 47 percent of the
estimated $3.74 million total annual
SOA program cost.

Schedule of Revised Proposed Fees

The chart below sets forth the
proposed fees for filing cable and
satellite SOAs:

Proposed new fee

(1) Processing of a statement of account based on secondary transmissions of primary transmissions pursuant to §111:

(i) Form SA1
(i) Form SA2 ...
(i) Form SA3

(2) Processing of a statement of account based on secondary transmissions pursuant to §§ 119 and 122

$15

20
725
725

The Office believes that, as revised,
the proposed fees are appropriate based
on the reasonable expenses incurred in
the processing of cable and satellite
SOAs and managing the associated
royalty payments. Moreover, the fees are
set to approach one-half the costs,
without exceeding one-half, in order
that owners and users of copyrighted
works share the burden of supporting
the cable and satellite SOA program. An
outcome where program costs are
shared relatively equally by owners and
users is consistent with the mandate of
STELA, as well as the objectives of the
copyright system.

Waiver of Filing Fees

ACA suggests that the Office
“establish a streamlined waiver process
for smaller cable operators where
payment of the filing fee would result in
a financial hardship.” ACA Comments
at 2. While the Office understands
ACA’s rationale for this request, the law
appears to preclude this option.

Section 708(a) requires that “fees
shall be paid to the Register of
Copyrights” for filing a cable SOA. The
statute also instructs the Register to fix
said fees based on relevant costs. To this
end, the Office conducted a cost study,

taking into account that cable
companies that file SA1 and SA2 forms
benefit from the statutory licensing
scheme, yet generate revenues
considerably lower than the cable
systems that file the SA3 form.
Accordingly, the Office is proposing
significantly lower fees to ensure that
they are reasonable under the
circumstances.

To the extent the suggestion of ACA
is that nothing in the law expressly
prevents the Register from creating
exceptions or waivers to the general fee,
the Office notes that Congress has set
forth express authority for the Register
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to waive fees elsewhere in section 708.
Section 708(c) grants the Register
discretion to waive fees for United
States agencies and their employees, but
only “in occasional or isolated cases
involving relatively small amounts.”
Such express and limited authority in
the area of waivers suggests that
Congress would have created a clear
exception or waiver of the kind
suggested by ACA had it so desired.
Moreover, no such waivers exist with
respect to other fee requirements,
including for example, for registrations
of individual claimants. The Office
welcomes further comment on whether
the statute provides authority to the
Register to establish a waiver process
where payment of the filing fee would
result in a financial hardship and
whether, in general, waivers of this kind
should be permissible.

Technical Amendments

The Office will adopt technical
amendments as needed to conform
existing regulations to the changes
proposed in this notice.

Request for Comments

As noted above, the Copyright Office
is publishing the revised proposed fee
schedule for these particular fees to
provide the public with an opportunity
to comment.

Dated: November 29, 2012.
Maria A. Pallante,
Register of Copyrights.
[FR Doc. 2012-29229 Filed 12-5-12; 8:45 am]
BILLING CODE 1410-30-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 121018563—-2563-01]
RIN 0648-XC311

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands; 2013 and 2014
Harvest Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes 2013 and
2014 harvest specifications,
apportionments, and prohibited species
catch (PSC) allowances for the
groundfish fisheries of the Bering Sea

and Aleutian Islands (BSAI)
management area. This action is
necessary to establish harvest limits for
groundfish during the 2013 and 2014
fishing years, and to accomplish the
goals and objectives of the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area. The intended effect
of this action is to conserve and manage
the groundfish resources in the BSAI in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act.

DATES: Comments must be received by
January 7, 2013.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2012-0210, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2012-0210 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586—-7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible.

Do not submit confidential business
information, or otherwise sensitive or
protected information. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word or Excel, WordPerfect,
or Adobe PDF file formats only.

Electronic copies of the Alaska
Groundfish Harvest Specifications Final
Environmental Impact Statement (EIS),
the Initial Regulatory Flexibility
Analysis (IRFA), and the Supplemental
IRFA prepared for this action may be
obtained from http://
www.regulations.gov or from the Alaska
Region Web site at http://
alaskafisheries.noaa.gov. The final 2011
Stock Assessment and Fishery
Evaluation (SAFE) report for the
groundfish resources of the BSAI, dated
November 2011, is available from the
North Pacific Fishery Management
Council (Council) at 605 West 4th
Avenue, Suite 306, Anchorage, AK
99501-2252, phone 907-271-2809, or
from the Council’s Web site at http://
alaskafisheries.noaa.gov/npfme. The
draft 2012 SAFE report for the BSAI will
be available from the same sources in
November 2012.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.
SUPPLEMENTARY INFORMATION: Federal
regulations at 50 CFR part 679
implement the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) and govern the groundfish
fisheries in the BSAI. The Council
prepared the FMP and NMFS approved
it under the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). General
regulations governing U.S. fisheries also
appear at 50 CFR part 600.

The FMP and its implementing
regulations require NMFS, after
consulting with the Council, to specify
annually the total allowable catch (TAC)
for each target species category, the sum
of which must be within the optimum
yield (OY) range of 1.4 million to 2.0
million metric tons (mt) (see
§679.20(a)(1)(i)). Section 679.20(c)(1)
further requires NMFS to publish
proposed harvest specifications in the
Federal Register and solicit public
comments on proposed annual TACs
and apportionments thereof, PSC
allowances, prohibited species quota
(PSQ) reserves established by §679.21,
seasonal allowances of pollock, Pacific
cod, and Atka mackerel TAC, American
Fisheries Act allocations, Amendment
80 allocations, and Community
Development Quota (CDQ) reserve
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amounts established by
§679.20(b)(1)(ii). The proposed harvest
specifications set forth in Tables 1
through 12 of this action satisfy these
requirements.

Under §679.20(c)(3), NMFS will
publish the final harvest specifications
for 2013 and 2014 after (1) considering
comments received within the comment
period (see DATES), (2) consulting with
the Council at its December 2012
meeting, and (3) considering new
information presented in the Final EIS
(see ADDRESSES) and the final 2012
SAFE reports prepared for the 2013 and
2014 groundfish fisheries.

Other Actions Potentially Affecting the
2013 and 2014 Harvest Specifications

The BSAI Groundfish Plan Team
(Plan Team) and SSC reviewed models
supporting a separate Aleutian Islands
Pacific cod stock assessment. This
Aleutian Islands stock assessment
model is still in development. In the
event that the SSC approves a stock
assessment model as appropriate for
setting Aleutian Islands management
benchmarks, then it will be used to set
a separate overfishing level (OFL),
acceptable biological catch (ABC), and
TAC for Pacific cod in the Aleutian
Island Pacific cod stock. This could
happen as soon as the next stock
assessment cycle for the 2014 and 2015
OFL, ABC, and TAC. If the Council
recommends separate OFLs, ABCs, and
TACs for the Bering Sea subarea and
Aleutian Islands subarea and takes no
further management actions for sector
allocations, then NMFS will interpret
that the current Pacific cod sector
allocations required by Amendments 80
and 85 to the FMP will continue to
apply at the BSAI-wide level. This
result could impact the OFLs, ABGCs,
and TAGCs for Pacific cod in Table 1 for
2014.

The Plan Team also is reviewing the
stock structure of the BSAI groundfish
and may recommend allocating current
OFLs or ABCs by subareas or reporting
areas.

Proposed ABC and TAC Harvest
Specifications

At the October 2012 Council meeting,
the Scientific and Statistical Committee
(SSC), Advisory Panel (AP), and Council
reviewed the most recent biological and
harvest information about the condition
of the BSAI groundfish stocks. The
Council’s Plan Team compiled and
presented this information, which was
initially compiled by the Plan Team and
presented in the final 2011 SAFE report
for the BSAI groundfish fisheries, dated
November 2011 (see ADDRESSES). The
amounts proposed for the 2013 and

2014 harvest specifications are based on
the 2011 SAFE report and are subject to
change in the final harvest
specifications to be published by NMFS
following the Council’s December 2012
meeting. In November 2012, the Plan
Team updated the 2011 SAFE report to
include new information collected
during 2012, such as NMFS stock
surveys, revised stock assessments, and
catch data. At its December 2012
meeting, the Council will consider
information contained in the final 2012
SAFE report, recommendations from the
November 2012 Plan Team meeting,
public testimony from the December
2012 SSC and AP meetings, and
relevant written comments in making its
recommendations for the final 2013 and
2014 harvest specifications.

In previous years, some of the largest
changes from the proposed to the final
harvest specifications have been based
on the most recent NMFS stock surveys,
which provide updated estimates of
stock biomass and spatial distribution,
and changes to the models used in the
stock assessments. These changes are
recommended by the Plan Team in
November 2012 and are included in the
2012 final SAFE report. The 2012 final
SAFE report includes the most recent
information, such as 2012 catch. The
final harvest specification amounts for
these stocks are not expected to vary
greatly from the proposed specification
amounts published here.

If the final 2012 SAFE report indicates
that the stock biomass trend is
increasing for a species, then the final
2013 and 2014 harvest specifications
may reflect that increase from the
proposed harvest specifications.
Conversely, if the final 2012 SAFE
report indicates that the stock biomass
trend is decreasing for a species, then
the final 2013 and 2014 harvest
specifications may reflect a decrease
from the proposed harvest
specifications. In addition to changes
driven by biomass trends, there may be
changes in TACs due to the sum of
ABCs exceeding 2 million mt. Since the
FMP requires TACs to be set to an OY
between 1.4 and 2 million mt, the
Council may be required to recommend
TACGs that are lower than the ABCs
recommended by the Plan Team if
setting TACs equal to ABC would cause
TAC to exceed an OY of 2 million mt.
Generally, ABCs greatly exceed 2
million mt in years with a large pollock
biomass. NMFS anticipates that, both
for 2013 and 2014, the sum of the ABCs
for pollock will exceed 2 million mt.
NMFS also anticipates that decreases in
the biomass of Atka mackerel and
Greenland turbot will lead to smaller
TACs in 2013 and 2014 than in 2012.

NMFS expects that the total TAC for the
BSAI for both 2013 and 2014 will equal
2 million mt.

The proposed ABCs and TACs are
based on the best available biological
and socioeconomic data, including
projected biomass trends, information
on assumed distribution of stock
biomass, and revised methods used to
calculate stock biomass. The FMP
specifies a series of six tiers to define
OFLs and ABCs based on the level of
reliable information available to fishery
scientists. Tier one represents the
highest level of information quality
available while tier six represents the
lowest.

In October 2012, the SSC adopted the
proposed 2013 and 2014 OFLs and
ABCs recommended by the Plan Team
for all groundfish species. The Council
adopted the SSC’s OFL and ABC
recommendations and the AP’s TAC
recommendations. These amounts are
unchanged from the final 2013 harvest
specifications published in the Federal
Register on February 23, 2012 (77 FR
10669). For 2013 and 2014, the Council
recommended and NMFS proposes the
OFLs, ABGCs, and TAGs listed in Table
1. The proposed ABCs reflect harvest
amounts that are less than the specified
overfishing amounts. The sum of the
proposed 2013 and 2014 ABCs for all
assessed groundfish is 2,639,792 mt,
which is higher than the final 2012 ABC
total of 2,511,778 mt (77 FR 10669,
February 23, 2012).

Specification and Apportionment of
TAC Amounts

The Council recommended proposed
TACs for 2013 and 2014 that are equal
to proposed ABCs for sablefish,
Greenland turbot, Pacific ocean perch,
shortraker rockfish, and rougheye
rockfish. The Council recommended
proposed TACs for 2013 and 2014 that
are less than the proposed ABCs for
pollock, Pacific cod, Atka mackerel,
yellowfin sole, rock sole, Kamchatka
flounder, arrowtooth flounder, flathead
sole, “other flatfish,” Alaska plaice,
northern rockfish, “other rockfish,”
squids, sharks, skates, sculpins, and
octopuses.

Section 679.20(a)(5)(iii)(B)(1) requires
the Aleutian Islands (AI) pollock TAC to
be set at 19,000 mt when the AI pollock
ABC equals or exceeds 19,000 mt. The
Bogoslof pollock TAC is set to
accommodate incidental catch amounts.
With the exceptions of sablefish,
Greenland turbot, Pacific ocean perch,
shortraker rockfish, and rougheye
rockfish, TACs are set below ABCs.
TAGs are set so that the sum of the
overall TAC does not exceed the BSAI
oY.
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The proposed groundfish OFLs,
ABCs, and TACs are subject to change
pending the completion of the final
2012 SAFE report and the Council’s
recommendations for final 2013 and
2014 harvest specifications during its
December 2012 meeting. These
proposed amounts are consistent with
the biological condition of groundfish

stocks as described in the 2011 SAFE
report, and adjusted for other biological
and socioeconomic considerations.
Pursuant to section 3.2.3.4.1 of the FMP,
the Council could recommend adjusting
the TAGs if “warranted on the basis of
bycatch considerations, management
uncertainty, or socioeconomic
considerations, or if required in order to

cause the sum of the TACs to fall within
the QY range.” Table 1 lists the
proposed 2013 and 2014 OFL, ABC,
TAG, initial TAC (ITAC), and CDQ
amounts for groundfish for the BSAIL
The proposed apportionment of TAC
amounts among fisheries and seasons is
discussed below.

BILLING CODE 3510-22-P
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TABLE 1- PROPOSED 2013 AND 2014 OVERFISHING LEVEL (OFL), ACCEPTABLE
BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE CATCH (TAC), INITIAL TAC (ITAC),
AND CDQ RESERVE ALLOCATION OF GROUNDFISH IN THE BSAT'

[Amounts are in metric tons]

Species Area Proposed 2013 and 2014
OFL ABC TAC ITAC? cDQ>*®
Pollock BS 2,840,000 1,360,000 1,201,900 1,081,710 120,190
Al 42,900 35,200 19,000 17,100 1,900
Bogoslof 22,000 16,500 500 500 n/a
Pacific cod* BSAI 374,000 319,000 262,900 234,770 28,130
Sablefish’ BS 2,610 2,200 2,200 935 303
Al 2,400 2,020 2,020 429 341
Atka mackerel BSAI 78,300 67,100 42,083 37,580 4,503
EAI/BS n/a 31,700 31,700 28,308 3,392
CAI n/a 18,900 8,883 7,933 950
WAI n/a 16,500 1,500 1,340 161
Yelowfin sole BSAI 226,000 207,000 203,900 182,083 21,817
Rock sole® BSAI 217,000 196,000 87,000 77,691 9,309
Greenland turbot BSAI 9,700 8,030 8,030 6,826 n/a
BS n/a 6,010 6,010 5,109 643
Al n/a 2,020 2,020 1,717 n/a
Arrowtooth flounder BSAI 186,000 152,000 25,000 21,250 2,675
Kamchatka flounder BSAI 24,800 18,600 17,700 15,045 n/a
Flathead sole’ BSALI 83,100 69,200 34,134 30,482 3,652
Other flatfish® BSAI 17,100 12,700 3,200 2,720 n/a
Alaska plaice BSAIL 65,000 54,000 24,000 20,400 n/a
Pacific ocean perch BSAI 33,700 28,300 28,300 24,991 n/a
BS n/a 6,540 6,540 5,559 n/a
EAI n/a 6,440 6,440 5,751 689
CAI n/a 5,710 5,710 5,099 611
WAI n/a 9,610 9,610 8,582 1,028
Northern rockfish BSAI 10,400 8,490 4,700 3,995 n/a
Shortraker rockfish BSAI 524 393 393 334 n/a
Rougheye rockfish’ BSAI 605 499 499 424 n/a
EBS/EAI n/a 241 241 205 n/a
CAVWAI n/a 258 258 219 n/a
Other rockfish" BSAI 1,700 1,280 1,070 910 n/a
BS n/a 710 500 425 n/a
Al n/a 570 570 485 n/a
Squids BSAI 2,620 1,970 425 361 n/a
Sharks BSAI 1,360 1,020 200 170 n/a
Skates BSAI 38,300 32,000 24,746 21,034 n/a
Sculpins BSAI 58,300 43,700 5,200 4,420 n/a
Octopuses BSAI 3,450 2,590 900 765 n/a
TOTAL 4,341,869 2,639,792 2,000,000 1,786,923 195,792

' These amounts apply to the entire BSAI management area unless otherwise specified. With the
exception of pollock, and for the purpose of these harvest specifications, the Bering Sea (BS)
subarea includes the Bogoslof District.

* Except for pollock, the portion of the sablefish TAC allocated to hook-and-line and pot gear, and
Amendment 80 species (Atka mackerel, Aleutian Islands Pacific ocean perch, yellowfin sole, rock
sole, flathead sole, and Pacific cod), 15 percent of each TAC is put into a reserve. The ITAC for

these species is the remainder of the TAC after the subtraction of these reserves.
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? Under § 679.20(a)(5)(i)(A)(1), the annual Bering Sea subarea pollock TAC, after subtracting first
for the CDQ directed fishing allowance (10 percent) and second for the incidental catch allowance 3
percent), 1s further allocated by sector for a directed pollock fishery as follows: inshore - 50 percent;
catcher/processor - 40 percent; and motherships - 10 percent. Under § 679.20(a)(5)(111)(B)(2)(1) and
(ii), the annual Aleutian Islands subarea pollock TAC, after subtracting first for the CDQ directed
fishing allowance (10 percent) and second for the incidental catch allowance (1,600 mt), is allocated
to the Aleut Corporation for a directed pollock fishery.

* The Pacific cod TAC is reduced by 3 percent from the ABC to account for the State of Alaska
guideline harvest level in state waters of the Aleutian Islands subarea.

> For the Amendment 80 species (Atka mackerel, Aleutian Islands Pacific ocean perch, yellowfin
sole, rock sole, flathead sole, and Pacific cod), 10.7 percent of the TAC is reserved for use by CDQ
participants (see §§ 679.20(b)(1)(11)(C) and 679.31). Twenty percent of the sablefish TAC allocated
to hook-and-line gear or pot gear, 7.5 percent of the sablefish TAC allocated to trawl gear. The 2014

hook-and-line and pot gear portion of the sablefish ITAC and CDQ reserve will not be specified
until the fall of 2013. Ten point seven percent of the TACs for Bering Sea Greenland turbot and
arrowtooth flounder are reserved for use by CDQ participants (see § 679.20(b)(1)(11)(B) and (D)).
Aleutian Islands Greenland turbot, "other flatfish," Alaska plaice, Bering Sea Pacific ocean perch,
Kamchatka flounder, northern rockfish, shortraker rockfish, rougheye rockfish, "other rockfish,"
squids, octopuses, skates, sculpins, and sharks are not allocated to the CDQ program.

8<“Rock sole’” includes Lepidopsetta polyxystra (Northern rock sole) and Lepidopsetta bilineata

(Southern rock sole).

7¢Flathead sole’” includes Hippoglossoides elassodon (flathead sole) and Hippoglossoides robustus

(Bering flounder).

¥ "Other flatfish" includes all flatfish species, except for halibut (a prohibited species), flathead sole,
Greenland turbot, rock sole, yellowfin sole, arrowtooth flounder, Kamchatka flounder, and Alaska

plaice.

? ““Rougheye rockfish’* includes Sebastes aleutianus (rougheye) and Sebastes melanostictus

{(blackspotted).

"% "Other rockfish" includes all Sebastes and Sebastolobus species except for Pacific ocean perch,
northern, shortraker, and rougheye rockfish.

BILLING CODE 3510-22-C

Groundfish Reserves and the Incidental
Catch Allowance (ICA) for Pollock,
Atka Mackerel, Flathead Sole, Rock
Sole, Yellowfin Sole, and AI Pacific
Ocean Perch

Section 679.20(b)(1)(i) requires the
placement of 15 percent of the TAC for
each target species category, except for
pollock, hook-and-line and pot gear
allocation of sablefish, and Amendment
80 species, in a non-specified reserve.
Section 679.20(b)(1)(ii)(B) requires that
20 percent of the hook-and-line and pot
gear allocation of sablefish be allocated
to the fixed gear sablefish CDQ reserve.
Section 679.20(b)(1)(ii)(D) requires that
7.5 percent of the trawl gear allocations
of sablefish and 10.7 percent of Bering
Sea Greenland turbot, and arrowtooth
flounder be allocated to the respective
CDQ reserves. Section 679.20(b)(1)(ii)(C)
requires that 10.7 percent of the TACs
for Atka mackerel, Al Pacific ocean
perch, yellowfin sole, rock sole, flathead
sole, and Pacific cod be allocated to the
CDQ reserves. Sections
679.20(a)(5)(i)(A) and 679.31(a) also

require the allocation of 10 percent of
the BSAI pollock TAGs to the pollock
CDQ directed fishing allowance (DFA).
The entire Bogoslof District pollock
TAC is allocated as an ICA (see
§679.20(a)(5)(ii)). With the exception of
the hook-and-line and pot gear sablefish
CDQ reserve, the regulations do not
further apportion the CDQ reserves by
gear. Sections 679.30 and 679.31 set
forth regulations governing the
management of the CDQ reserves.
Pursuant to §679.20(a)(5)(1)(A)(1),
NMEF'S proposes a pollock ICA of 3
percent of the Bering Sea subarea
pollock TAC after subtracting the 10
percent CDQ reserve. This allowance is
based on NMFS’ examination of the
pollock incidentally retained and
discarded catch, including the
incidental catch by CDQ vessels, in
target fisheries other than pollock from
1999 through 2012. During this 14-year
period, the pollock incidental catch
ranged from a low of 2.3 percent in 2012
to a high of 5 percent in 1999, with a
14-year average of 3.2 percent. Pursuant
to §679.20(a)(5)(iii)(B)(2)(i) and (1),
NMFS proposes a pollock ICA of 1,600

mt for the Al subarea after subtracting
the 10 percent CDQ DFA. This
allowance is based on NMFS’
examination of the pollock incidental
catch, including the incidental catch by
CDQ vessels, in target fisheries other
than pollock from 2003 through 2012.
During this 10-year period, the
incidental catch of pollock ranged from
a low of 5 percent in 2006 to a high of
10 percent in 2003, with a 10-year
average of 7 percent.

Pursuant to § 679.20(a)(8) and (10),
NMFS proposes ICAs of 5,000 mt of
flathead sole, 10,000 mt of rock sole,
2,000 mt of yellowfin sole, 10 mt of
Western Aleutian District Pacific ocean
perch, 75 mt of Central Aleutian District
Pacific ocean perch, 200 mt of Eastern
Aleutian District Pacific ocean perch, 40
mt for Western Aleutian District Atka
mackerel, 75 mt for Central Aleutian
District Atka mackerel, and 1,000 mt of
Eastern Aleutian District and Bering Sea
subarea Atka mackerel after subtraction
of the 10.7 percent CDQ reserve. These
ICAs are based on NMFS’ examination
of the average incidental retained and
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discarded catch in other target fisheries
from 2003 through 2012.

The regulations do not designate the
remainder of the non-specified reserve
by species or species group. Any
amount of the reserve may be
apportioned to a target species that
contributed to the non-specified reserve,
provided that such apportionments do
not result in overfishing (see
§679.20(b)(1)({)).

Allocations of Pollock TAC Under the
American Fisheries Act (AFA)

Section 679.20(a)(5)(i)(A) requires that
the pollock TAC apportioned to the
Bering Sea subarea, after subtracting 10
percent for the CDQ program and 3
percent for the ICA, be allocated as a
DFA as follows: 50 percent to the
inshore sector, 40 percent to the
catcher/processor sector, and 10 percent
to the mothership sector. In the Bering
Sea subarea, 40 percent of the DFA is
allocated to the A season (January 20 to
June 10) and 60 percent of the DFA is
allocated to the B season (June 10 to
November 1) (§679.20(a)(5)(i)(B)). The
Al directed pollock fishery allocation to
the Aleut Corporation is the amount of
pollock remaining in the Al subarea
after subtracting 1,900 mt for the CDQ
DFA (10 percent) and 1,600 mt for the
ICA (§679.20(a)(5)(iii)(B)(2)(i1)). In the

Al subarea, 40 percent of the ABC is
allocated to the A season and the
remainder of the directed pollock
fishery is allocated to the B season.
Table 2 lists these proposed 2013 and
2014 amounts.

Section 679.20(a)(5)(i)(A)(4) also
includes several specific requirements
regarding Bering Sea subarea pollock
allocations. First, 8.5 percent of the
pollock allocated to the catcher/
processor sector will be available for
harvest by AFA catcher vessels with
catcher/processor sector endorsements,
unless the Regional Administrator
receives a cooperative contract that
provides for the distribution of harvest
among AFA catcher/processors and
AFA catcher vessels in a manner agreed
to by all members. Second, AFA
catcher/processors not listed in the AFA
are limited to harvesting not more than
0.5 percent of the pollock allocated to
the catcher/processor sector. Table 2
lists the proposed 2013 and 2014
allocations of pollock TAC. Tables 13
through 16 list the AFA catcher/
processor and catcher vessel harvesting
sideboard limits. In past years, the
proposed harvest specifications
included text and tables describing
pollock allocations to the Bering Sea
subarea inshore pollock cooperatives
and open access sector. These

allocations are based on the submission
of AFA inshore cooperative applications
due to NMFS on December 1 of each
calendar year. Because AFA inshore
cooperative applications for 2013 have
not been submitted to NMFS, thereby
preventing NMFS from calculating 2013
allocations, NMFS has not included
inshore cooperative text and tables in
these proposed harvest specifications.
NMFS will post 2013 AFA inshore
cooperative allocations on the Alaska
Region Web site at http://
alaskafisheries.noaa.gov when they
become available in December 2012.
Table 2 also lists proposed seasonal
apportionments of pollock and harvest
limits within the Steller Sea Lion
Conservation Area (SCA). The harvest of
pollock within the SCA, as defined at
§679.22(a)(7)(vii), is limited to 28
percent of the DFA until noon, April 1,
as provided in § 679.20(a)(5)(i)(C). The
remaining 12 percent of the 40 percent
annual DFA allocated to the A season
may be taken outside the SCA before
noon, April 1, or inside the SCA after
noon, April 1. The A season pollock
SCA harvest limit will be apportioned to
each sector in proportion to each
sector’s allocated percentage of the DFA.
Table 2 lists these proposed 2013 and
2014 amounts by sector.
BILLING CODE 3510-22-P
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TABLE 2-PROPOSED 2013 AND 2014 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED

POLLOCK FISHERIES AND TO THE CDQ DIRECTED FISHING ALLOWANCES (DFA)'

[Amounts are in metric tons]

Area and sector’ 2013 and 2014 A season' B season’
Allocations A season DFA SCA harvest limit® B season DFA

Bering Sea subarea TAC 1,201,900 N/A N/A N/A
CDQ DFA 120,190 48,076 33,653 72,114
ICA' 32,451 N/A N/A N/A
AFA Inshore 524,629 209,852 146,896 314,778
AFA Catcher/Processors’ 419,703 167,881 117,517 251,822
Catch by C/Ps 384,029 153,611 N/A 230,417
Catch by C/Vs* 35,675 14,270 N/A 21,405
Unlisted C/P Limit* 2,099 839 N/A 1,259
AF A Motherships 104,926 41,970 29,379 62,956
Excessive Harvesting Limit’ 183,620 N/A N/A N/A
Excessive Processing Limit® 314,778 N/A N/A N/A
Total Bering Sea DFA (non-CDQ) 1,049,259 419,703 293,792 629,555
Aleutian Islands subareaTAC 19,000 N/A N/A N/A
CDQ DFA 1,900 760 N/A 1,140
ICA 1,600 800 N/A 800
Aleut Corporation 15,500 12,520 N/A 2,980
Bogoslof District ICA’ 500 N/A N/A N/A

' Pursuant to § 679.20(a)(5)(i)(A), the annual Bering Sea subarea pollock TAC, after subtracting the CDQ DFA
(10 percent) and the ICA (3 percent), is allocated as a DFA as follows: inshore sector 50 percent,
catcher/processor sector 40 percent, and mothership sector 10 percent. In the Bering Sea subarea, 40 percent of
the DFA is allocated to the A season (January 20-June 10) and 60 percent of the DFA is allocated to the B season
(June 10~November 1). Pursuant to § 679.20(a)(5)(111)(B)(2)(1) and (ii), the annual Al pollock TAC, after
subtracting first for the CDQ DFA (10 percent) and second the ICA (1,600 mt), is allocated to the Aleut
Corporation for a directed pollock fishery. In the Al subarea, the A season is allocated 40 percent of the ABC and
the B season is allocated the remainder of the directed pollock fishery.

* In the Bering Sea subarea, no more than 28 percent of each sector’s annual DFA may be taken from the SCA
before April 1. The remaining 12 percent of the annual DFA allocated to the A season may be taken outside of
the SCA before April 1 or inside the SCA after April 1. If 28 percent of the annual DFA is not taken inside the
SCA before April 1, the remainder is available to be taken inside the SCA after April 1.

? Pursuant to § 679.20(a)(5)(1)(A)(4), not less than 8.5 percent of the DFA allocated to listed catchet/processors
(C/Ps) shall be available for harvest only by eligible catcher vessels (CVs) delivering to listed catcher/processors.
* Pursuant to § 679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more
than 0.5 percent of the catcher/processor sector’s allocation of pollock.

* Pursuant to § 679.20(a)(5)()(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent
of the sum of the pollock DFAs not including CDQ.

® Pursuant to § 679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent
of the sum of the pollock DFAs not including CDQ.

7 The Regional Administrator proposes closing the Bogoslof pollock fishery for directed fishing under the final

2013 and 2014 harvest specifications for the BSAI. The amounts specified are for incidental catch only and are
not apportioned by season or sector.

BILLING CODE 3510-22-C
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Allocation of the Atka Mackerel TACs

Section 679.20(a)(8)(ii) allocates the
Atka mackerel TACs to the Amendment
80 and BSAI trawl limited access
sectors, after subtracting the CDQ
reserves, jig gear allocation, and ICAs
for the BSAI trawl limited access sector
and non-trawl gear (Table 3). The
allocation of the ITAC for Atka mackerel
to the Amendment 80 and BSAI trawl
limited access sectors is established in
Table 33 to part 679 and in §679.91.
Pursuant to § 679.20(a)(8)(i), up to 2
percent of the Eastern Aleutian District
and Bering Sea subarea Atka mackerel
ITAC may be allocated to jig gear. The
amount of this allocation is determined
annually by the Council based on
several criteria, including the
anticipated harvest capacity of the jig
gear fleet. The Council recommended
and NMFS proposes a 0.5 percent
allocation of the Atka mackerel ITAC in
the Eastern Aleutian District and Bering
Sea subarea to jig gear in 2013 and 2014.
This percentage is applied after
subtracting the CDQ reserve and the
ICA. Section 679.20(a)(8)(ii)(C)(3) limits
the annual TAC for Area 542 to no more
than 47 percent of the Area 542 ABC.

Section 679.7(a)(19) prohibits retention
of Atka mackerel in Area 543, and the
proposed amount is set to account for
discards in other fisheries.

Section 679.20(a)(8)(ii)(A) apportions
the Atka mackerel TAC (including the
CDQ reserve) into two equal seasonal
allowances. Section 679.23(e)(3) sets the
first seasonal allowance for directed
fishing with trawl gear from January 20
to June 10 (A season), and the second
seasonal allowance from June 10 to
November 1 (B season). Section
679.23(e)(4)(iii) applies Atka mackerel
seasons to CDQ Atka mackerel fishing.
The jig gear allocation is not
apportioned by season.

Sections 679.20(a)(8)(ii)(C)(1)(i) and
(i) require the Amendment 80
cooperatives and CDQ groups to limit
harvest to 10 percent of their Central
Aleutian District Atka mackerel
allocation equally divided between the
A and B seasons within waters 10 nm
to 20 nm of Gramp Rock and Tag Island,
as described on Table 12 to part 679.
Vessels not fishing under the authority
of an Amendment 80 cooperative quota
or CDQ allocation are prohibited from
conducting directed fishing for Atka

mackerel inside Steller sea lion critical
habitat in the Central Aleutian District.

Two Amendment 80 cooperatives
have formed for the 2013 fishing year.
Because all Amendment 80 vessels are
part of a cooperative, no allocation to
the Amendment 80 limited access sector
is required. NMFS will post 2013
Amendment 80 cooperative allocations
on the Alaska Region Web site at http://
alaskafisheries.noaa.gov prior to the
start of the fishing year on January 1,
2013, based on the harvest
specifications effective on that date.

Table 3 lists these 2013 and 2014 Atka
mackerel season and area allowances, as
well as the sector allocations. The 2014
allocations for Amendment 80 species
between Amendment 80 cooperatives
and the Amendment 80 limited access
sector will not be known until eligible
participants apply for participation in
the program by November 1, 2013.
NMFS will post 2014 Amendment 80
cooperatives and Amendment 80
limited access allocations on the Alaska
Region Web site at http://
alaskafisheries.noaa.gov when they
become available in December 2013.
BILLING CODE 3510-22-P


http://alaskafisheries.noaa.gov
http://alaskafisheries.noaa.gov
http://alaskafisheries.noaa.gov
http://alaskafisheries.noaa.gov

Federal Register/Vol. 77, No. 235/ Thursday, December 6, 2012/Proposed Rules

72799

TABLE 3-PROPOSED 2013 AND 2014 SEASONAL AND SPATIAL ALLOWANCES, GEAR
SHARES, CDQ RESERVE, INCIDENTAL CATCH ALLOWANCE, AND AMENDMENT 80
ALLOCATIONS OF THE BSATI ATKA MACKEREL TAC

[Amounts are in metric tons]

Sector’ Season™* Allocation by area
Eastern Aleutian Central Aleutian Western Aleutian
District/Bering Sea District District
TAC n/a 31,700 8,883 1,500
CDQ reserve Total 3,392 950 161
A 1,696 475 80
Critical habitat® n/a 48 n/a
B 1,696 475 80
Critical habitat’ wa 48 n/a
ICA Total 1,000 75 40
lg® Total 137 0 0
BSAI trawl limited Total 2,717 786 0
access A 1,359 393 0
B 1,359 393 0
Amendment 80 Total 24,454 7,072 1,300
Alaska Seafood Total 10,202 2,925 532
Cooperative for 2013 A 5.101 1,463 266
Critical habitat® n/a 146 n/a
B 5,101 1,463 266
Critical habitat® n/a 146 n/a
Alaska Groundfish Total 14,252 4,147 767
Cooperative for 2013 A 7,126 2,074 384
Critical habitat® n/a 207 n/a
B 7,126 2,074 384
Critical habitat® n/a 207 n/a

! Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, ICAs,
and the jig gear allocation, to the Amendment 80 and BSAI trawl limited access sectors. The allocation of
the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited access sectors is established in
Table 33 to part 679 and § 679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ
participants (see §§ 679.20(b)(1)(ii)(C) and 679.31).

? Sections 679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka

mackerel fishery.

* The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B

seasom.

* Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season
from January 20 to June 10, and the B season from June 10 to November 1.

3 Section 679.20(a)(8)(ii)(C) requires the TAC in area 542 shall be no more than 47 percent of ABC, and
Atka mackerel harvests for Amendment 80 cooperatives and CDQ groups within waters 10 nm to 20 nm of
Gramp Rock and Tag Island, as described in Table 12 to part 679, in Area 542 are limited to no more than
10 percent of the Amendment 80 cooperative Atka mackerel allocation or 10 percent of the CDQ Atka

mackerel allocation.

® Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and Bering Sea
subarea TAC be allocated to jig gear after subtraction of the CDQ reserve and ICA. The amount of this
allocation is 0.5 percent. The jig gear allocation is not apportioned by season.

"The 2014 allocations for Amendment 80 species between Amendment 80 cooperatives and the
Amendment 80 limited access sector will not be known until eligible participants apply for participation in

the program by November 1, 2013.

BILLING CODE 3510-22-C
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Allocation of the Pacific Cod TAC

Sections 679.20(a)(7)(i) and (ii)
allocate the Pacific cod TAC in the
BSALI, after subtracting 10.7 percent for
the CDQQ program, as follows: 1.4
percent to vessels using jig gear, 2.0
percent to hook-and-line and pot
catcher vessels less than 60 ft (18.3 m)
length overall (LOA), 0.2 percent to
hook-and-line catcher vessels greater
than or equal to 60 ft (18.3 m) LOA, 48.7
percent to hook-and-line catcher/
processors, 8.4 percent to pot catcher
vessels greater than or equal to 60 ft
(18.3 m) LOA, 1.5 percent to pot
catcher/processors, 2.3 percent to AFA
trawl catcher/processors, 13.4 percent to
non-AFA trawl catcher/processors, and
22.1 percent to trawl catcher vessels.
The ICA for the hook-and-line and pot
sectors will be deducted from the
aggregate portion of Pacific cod TAC
allocated to the hook-and-line and pot
sectors. For 2013 and 2014, the Regional
Administrator proposes an ICA of 500
mt, based on anticipated incidental
catch in these fisheries.

The allocation of the ITAC for Pacific
cod to the Amendment 80 sector is
established in Table 33 to part 679 and
§679.91. Two Amendment 80
cooperatives have formed for the 2013
fishing year. Because all Amendment 80
vessels are part of a cooperative, no
allocation to the Amendment 80 limited
access sector is required. NMFS will
post 2013 Amendment 80 cooperative
allocations on the Alaska Region Web
site at http://alaskafisheries.noaa.gov
prior to the start of the fishing year on
January 1, 2013, based on the harvest
specifications effective on that date.

The 2014 allocations for Amendment
80 species between Amendment 80
cooperatives and the Amendment 80
limited access sector will not be known
until eligible participants apply for
participation in the program by
November 1, 2013. NMFS will post 2014
Amendment 80 cooperatives and
Amendment 80 limited access
allocations on the Alaska Region Web
site at http://alaskafisheries.noaa.gov

when they become available in
December 2013.

The Pacific cod ITAC is apportioned
into seasonal allowances to disperse the
Pacific cod fisheries over the fishing
year (see §§679.20(a)(7) and
679.23(e)(5)). In accordance with
§679.20(a)(7)(iv)(B) and (C), any unused
portion of a seasonal Pacific cod
allowance will become available at the
beginning of the next seasonal
allowance.

The CDQ and non-CDQ season
allowances by gear based on the
proposed 2013 and 2014 Pacific cod
TAGs are listed in Table 4 based on the
sector allocation percentages of Pacific
cod set forth at §§679.20(a)(7)(1)(B) and
679.20(a)(7)(iv)(A); and the seasonal
allowances of Pacific cod set forth at
§679.23(e)(5).

Section 679.7(a)(19) prohibits
retaining Pacific cod in Area 543 and
§679.7(a)(23) prohibits directed fishing
for Pacific cod with hook-and-line, pot,
or jig gear in the Al subarea November
1 through December 31.
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TABLE 4-PROPOSED 2013 AND 2014 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI
PACIFIC COD TAC

[Amounts are in metric tons]

Gear sector Percent 2013 and 2014 2013 and 2014 2013 and 2014 seasonal apportionment
share of gear share of sector
sector total total Season Amount
Total TAC 100 262,900 n/a n/a n/a
CDQ 10.7 28,130 n/a See n/a
§679.20(@)(NG)(B)
Total hook-and-line/pot gear 60.8 142,740 n/a n/a n/a
Hook-and-line/pot ICA' n/a n/a 500 n/a n/a
Hook-and-line/pot sub-total n/a 142,240 na n/a n/a
Hook-and-line 48.7 n/a 113,932 Jan-1-Jun 10 58,105
catcher/processors Jun 10-Dec 31 55,827
Hook-and-line catcher 0.2 n/a 468 Jan 1-Jun 10 239
vessels> 60 ft LOA Jun 10-Dec 31 229
Pot catcher/processors 1.5 n/a 3,509 Jan 1-Jun 10 1,790
Sept 1-Dec 31 1,720
Pot catcher vessels> 60 ft 8.4 n/a 19,652 Jan 1-Jun 10 10,022
LOA Sept-1-Dec 31 9,629
Catcher vessels < 60 ft LOA 2 n/a 4,679 n/a n/a
using hook-and-line or pot
gear
Trawl catcher vessels 22.1 51,884 n/a Jan 20-Apr 1 38,394
Apr I-Jun 10 5,707
Jun 10-Nov 1 7,783
AFA trawl catcher/processors 2.3 5,400 n/a Jan 20-Apr | 4,050
Apr 1-Jun 10 1,350
Jun 10-Nov 1 0
Amendment 80 134 31,459 n/a Jan 20-Apr 1 23,594
Apr 1-Jun 10 7,865
Jun 10-Nov 1 0
Alaska Groundfish n/a 5,858 n/a Jan 20-Apr 1 4,394
Cooperative for 20137 Apr 1-Jun 10 1,465
Jun 10-Nov 1 0
Alaska Seafood Cooperative n/a 25,601 n/a Jan 20- Apr 1 19,201
for 2013* Apt 1-Jun 10 6.400
Jun 10-Nov 1 0
Jig 14 3,287 n/a Jan 1-Apr 30 1,972
Apr 30-Aug 31 657
Aug 31-Dec 31 657

" The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod
TAC allocated to the hook-and-line and pot sectors. The Regional Administrator proposes an ICA of 500 mt for
2013 and 2014 based on anticipated incidental catch in these fisheries.

*The 2014 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment
80 limited access sector will not be known until eligible participants apply for participation in the program by

November 1, 2013.

BILLING CODE 3510-22-C
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Sablefish Gear Allocation

Sections 679.20(a)(4)(iii) and (iv)
require that for the Bering Sea and Al
subareas, a portion of the TACs be
allocated to trawl gear and another
portion to hook-and-line or pot gear.
Gear allocations of the TAGs for the
Bering Sea subarea are 50 percent for
trawl gear and 50 percent for hook-and-
line or pot gear. Gear allocations for the
Al subarea are 25 percent for trawl gear
and 75 percent for hook-and-line or pot
gear. Section 679.20(b)(1)(ii)(B) requires
apportioning 20 percent of the hook-

and-line and pot gear allocation of
sablefish from the nonspecified reserves
to the CDQ reserve. Additionally,
§679.20(b)(1)(ii)(D) requires that 7.5
percent of the trawl gear allocation of
sablefish from the nonspecified
reserves, established under
§679.20(b)(1)(i), be assigned to the CDQ
reserve. The Council recommended that
only trawl sablefish TAC be established
biennially. The harvest specifications
for the hook-and-line gear and pot gear
sablefish Individual Fishing Quota (IFQ)
fisheries will be limited to the 2013

fishing year to ensure those fisheries are
conducted concurrently with the halibut
IFQ fishery. Concurrent sablefish and
halibut IFQ fisheries would reduce the
potential for discards of halibut and
sablefish in those fisheries. The
sablefish IFQ fisheries would remain
closed at the beginning of each fishing
year until the final harvest
specifications for the sablefish IFQQ
fisheries are in effect. Table 5 lists the
proposed 2013 and 2014 gear
allocations of the sablefish TAC and
CDQ reserve amounts.

TABLE 5-PROPOSED 2013 AND 2014 GEAR SHARES AND CDQ RESERVE OF BSAI SABLEFISH TACS

[Amounts are in metric tons]

Subarea gear Percent of 2013 Share 2013 ITAC! 2013 CDQ 2014 Share 2014 ITAC 2014 CDQ
TAC of TAC reserve of TAC reserve
Bering Sea
Trawl 50 1,100 935 83 1,100 935 83
Hook-and-line gear® 50 1,100 n/a 220 n/a n/a n/a
TOTAL 100 2,200 935 303 1,100 935 83
Aleutian Islands
Trawl 25 505 429 38 505 429 38
Hook-and-line gear® 75 1,515 /a 303 n/a n/a n/a
TOTAL 100 2,020 429 341 505 429 38

! Except for the sablefish hook-and-line or pot gear allocation, 15 percent of TAC is apportioned to the
reserve. The ITAC is the remainder of the TAC after the subtraction of these reserves.

* For the portion of the sablefish TAC allocated to vessels using hook-and-line or pot gear, 20 percent of the
allocated TAC is reserved for use by CDQ participants. Section 679.20(b)(1) does not provide for the

establishment of an ITAC for sablefish allocated to hook-and-line or pot gear.

Allocation of the Aleutian Islands
Pacific Ocean Perch, and BSAI
Flathead Sole, Rock Sole, and
Yellowfin Sole TACs

Sections 679.20(a)(10)(i) and (ii)
require that NMFS allocate Al Pacific
ocean perch, and BSAI flathead sole,
rock sole, and yellowfin sole TACs
between the Amendment 80 and BSAI
trawl limited access sectors, after
subtraction of 10.7 percent for the CDQ
reserve and an ICA for the BSAI trawl
limited access sector and vessels using
non-trawl gear. The allocation of the
ITAC for Al Pacific ocean perch, and
BSAI flathead sole, rock sole, and

yellowfin sole to the Amendment 80
sector is established in Tables 33 and 34
to part 679 and in §679.91.

Two Amendment 80 cooperatives
have formed for the 2013 fishing year.
Because all Amendment 80 vessels are
part of a cooperative, no allocation to
the Amendment 80 limited access sector
is required. NMFS will post 2013
Amendment 80 cooperative allocations
on the Alaska Region Web site at http://
alaskafisheries.noaa.gov prior to the
start of the fishing year on January 1,
2013, based on the harvest
specifications effective on that date.

The 2014 allocations for Amendment
80 species between Amendment 80

cooperatives and the Amendment 80
limited access sector will not be known
until eligible participants apply for
participation in the program by
November 1, 2013. NMFS will post 2014
Amendment 80 cooperatives and
Amendment 80 limited access
allocations on the Alaska Region Web
site at http://alaskafisheries.noaa.gov
when they become available in
December 2013.

Table 6 lists the proposed 2013 and
2014 allocations and seasonal
apportionments of the Al Pacific ocean
perch, and BSALI flathead sole, rock sole,
and yellowfin sole TACs.
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TABLE 6-PROPOSED 2013 AND 2014 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES,
INCIDENTAL CATCH AMOUNTS (ICAS), AND AMENDMENT 80 ALLOCATIONS OF THE
ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK SOLE, AND

YELLOWFIN SOLE TACS
[Amounts are in metric tons]

Sector 2013 and 2014 allocations
Pacific ocean perch Flathead sole Rock sole Yellowfin sole
Eastern Central Aleutian | Western BSAI BSAI BSAl
Aleutian District Aleutian
District District
TAC 6,440 5,710 9,610 34,134 87,000 203,900
CDQ 689 611 1,028 3,652 9,309 21,817
ICA 200 75 10 5,000 10,000 2,000
BSAI trawl
limited access 555 502 171 0 0 36,975
Amendment 80 4,996 4,522 8,400 25,482 67,691 143,107
Alaska
Groundfish
Cooperative for
2013 2,649 2,398 4,454 4,976 19,000 60,745
Alaska Seafood
Cooperative for
1
2013 2,347 2,124 3,946 20,506 48,691 82362

' The 2014 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment
80 limited access sector will not be known until eligible participants apply for participation in the program by

November 1, 2013.

Allocation of PSC Limits for Halibut,
Salmon, Crab, and Herring

Section 679.21(e) sets forth the BSAI
PSC limits. Pursuant to § 679.21(e)(1)(iv)
and (e)(2), the 2013 and 2014 BSAI
halibut mortality limits are 3,675 mt for
trawl fisheries and 900 mt for the non-
trawl fisheries. Sections
679.21(e)(3)(1)(A)(2) and (e)(4)()(A)
allocate 326 mt of the trawl halibut
mortality limit and 7.5 percent, or 67
mt, of the non-trawl halibut mortality
limit as the PSQ reserve for use by the
groundfish CDQ program.

Section 679.21(e)(4)(i) authorizes the
apportionment of the non-trawl halibut
PSC limit into PSC bycatch allowances
among six fishery categories. Table 9
lists the fishery bycatch allowances for
the trawl fisheries, and Table 10 lists the
fishery bycatch allowances for the non-
trawl fisheries.

Pursuant to section 3.6 of the BSAI
FMP, the Council recommends, and
NMFS agrees, that certain specified non-
trawl fisheries be exempt from the
halibut PSC limit. As in past years after
consultation with the Council, NMFS
exempts pot gear, jig gear, and the
sablefish IFQ hook-and-line gear fishery
categories from halibut bycatch
restrictions for the following reasons: (1)
The pot gear fisheries have low halibut
bycatch mortality; (2) NMFS estimates
halibut mortality for the jig gear fleet to
be negligible because of the small size
of the fishery and the selectivity of the

gear; and (3) the sablefish and halibut
IFQ fisheries have low halibut bycatch
mortality because the IFQ program
requires legal-size halibut to be retained
by vessels using hook-and-line gear if a
halibut IFQ permit holder or a hired
master is aboard and is holding unused
halibut IFQ (subpart D of 50 CFR part
679). In 2012, total groundfish catch for
the pot gear fishery in the BSAI was
30,430 mt, with an associated halibut
bycatch mortality of 5 mt.

The 2012 jig gear fishery harvested
about 108 mt of groundfish. Most
vessels in the jig gear fleet are less than
60 ft (18.3 m) LOA and thus are exempt
from observer coverage requirements.
As a result, observer data are not
available on halibut bycatch in the jig
gear fishery. However, as mentioned
above, NMFS estimates a negligible
amount of halibut bycatch mortality
because of the selective nature of jig
gear and the low mortality rate of
halibut caught with jig gear and
released.

Section 679.21(f)(2), annually
allocates portions of either 47,591 or
60,000 Chinook salmon PSC among the
AFA sectors depending upon past catch
performance and upon whether or not
Chinook salmon bycatch incentive plan
agreements are formed. If an AFA sector
participates in an approved Chinook
salmon bycatch incentive plan
agreement, then NMFS will allocate a
portion of the 60,000 PSC limit to that
sector as specified in

§679.21(f)(3)(ii1)(A). If no Chinook
salmon bycatch incentive plan
agreement is approved, or if the sector
has exceeded its performance standard
under § 679.21(f)(6), NMFS will allocate
a portion of the 47,591 Chinook salmon
PSC limit to that sector as specified in
§679.21(f)(3)(iii)(B). In 2013, the
Chinook salmon PSC limit is 60,000,
and the AFA sector Chinook salmon
allocations are seasonally allocated with
70 percent of the allocation for the A
season pollock fishery, and 30 percent
of the allocation for the B season
pollock fishery as stated in
§679.21(f)(3)(iii)(A). The basis for these
PSC limits is described in detail in the
final rule implementing management
measures for Amendment 91 (75 FR
53026, August 30, 2010). NMFS
publishes the approved Chinook salmon
bycatch incentive plan agreements,
allocations and reports at: http://
alaskafisheries.noaa.gov/
sustainablefisheries/bycatch/
default.htm.

Section 679.21(e)(1)(viii) specifies 700
fish as the 2013 and 2014 Chinook
salmon PSC limit for the Al subarea
pollock fishery. Section
679.21(e)(3)(1)(A)(3)(d) allocates 7.5
percent, or 53 Chinook salmon, as the
Al subarea PSQ for the CDQ program
and allocates the remaining 647
Chinook salmon to the non-CDQ
fisheries.

Section 679.21(e)(1)(vii) specifies
42,000 fish as the 2013 and 2014 non-
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Chinook salmon PSC limit in the
Catcher Vessel Operational Area
(CVOA). Section 679.21(e)(3)(1)(A)(3)(i1)
allocates 10.7 percent, or 4,494, non-
Chinook salmon in the CVOA as the
PSQ for the CDQ program, and allocates
the remaining 37,506 non-Chinook
salmon to the non-CDQ fisheries.

PSC limits for crab and herring are
specified annually based on abundance
and spawning biomass. Due to the lack
of new information as of October 2012
regarding Zone 1 red king crab and
BSAI herring PSC limits and
apportionments, the Council
recommended and NMFS proposes
using the crab and herring 2013 and
2014 PSC limits and apportionments
based on the 2011 survey data for the
proposed 2013 and 2014 limits and
apportionments. The Council will
reconsider these amounts in December
2012. Pursuant to § 679.21(e)(3)(1)(A)(1),
10.7 percent of each PSC limit specified
for crab is allocated as a PSQ reserve for
use by the groundfish CDQ program.

Based on 2011 survey data, the red
king crab mature female abundance is
estimated at 27.6 million red king crabs,
and the effective spawning biomass is
estimated at 43.1 million 1b (19,550 mt).
Based on the criteria set out at
§679.21(e)(1)(i), the proposed 2013 and
2014 PSC limit of red king crab in Zone
1 for trawl gear is 97,000 animals. This
limit derives from the mature female
abundance estimate of more than 8.4
million red king crab and the effective
spawning biomass estimate of more than
55 million Ibs (24,948 mt).

Section 679.21(e)(3)(ii)(B)(2)
establishes criteria under which NMFS
must specify an annual red king crab
bycatch limit for the Red King Crab
Savings Subarea (RKCSS). The
regulations limit the RKCSS to up to 25
percent of the red king crab PSC
allowance. NMFS proposes the
Council’s recommendation that the red
king crab bycatch limit be equal to 25
percent of the red king crab PSC
allowance within the RKCSS (Table 8).

Based on 2011 survey data, Tanner crab
(Chionoecetes bairdi) abundance is
estimated at 670 million animals.
Pursuant to criteria set out at
§679.21(e)(1)(ii), the calculated 2013
and 2014 C. bairdi crab PSC limit for
trawl gear is 980,000 animals in Zone 1
and 2,970,000 animals in Zone 2. These
limits derive from the C. bairdi crab
abundance estimate being in excess of
400 million animals for both the Zone

1 and Zone 2 allocations. Pursuant to
§679.21(e)(1)(iii), the PSC limit for
snow crab (C. opilio) is based on total
abundance as indicated by the NMFS
annual bottom trawl survey. The C.
opilio crab PSC limit is set at 0.1133
percent of the Bering Sea abundance
index minus 150,000 crabs. Based on
the 2011 survey estimate of 6.337 billion
animals, the calculated limit is
7,029,520 animals.

Pursuant to §679.21(e)(1)(v), the PSC
limit of Pacific herring caught while
conducting any trawl operation for BSAI
groundfish is 1 percent of the annual
eastern Bering Sea herring biomass. The
best estimate of 2013 and 2014 herring
biomass is 209,419 mt. This amount was
derived using 2011 survey data and an
age-structured biomass projection model
developed by the Alaska Department of
Fish and Game. Therefore, the herring
PSC limit proposed for 2013 and 2014
is 2,094 mt for all trawl gear as
presented in Tables 7 and 8.

Section 679.21(e)(3)(i)(A) requires
PSQ reserves to be subtracted from the
total trawl PSC limits. The amount of
the 2013 PSC limits assigned to the
Amendment 80 and BSAI trawl limited
access sectors are specified in Table 35
to part 679. The resulting allocation of
PSC to CDQ PSQ, the Amendment 80
sector, and the BSAI trawl limited
access sector are listed in Table 7.
Pursuant to §679.21(e)(1)(iv) and
§679.91(d) through (f), crab and halibut
traw] PSC assigned to the Amendment
80 sector is then further allocated to
Amendment 80 cooperatives as PSC

cooperative quota as presented in Table
11. Two Amendment 80 cooperatives
have formed for the 2013 fishing year.
Because all Amendment 80 vessels are
part of a cooperative, no allocation to
the Amendment 80 limited access sector
is required. NMFS will post 2013
Amendment 80 cooperative allocations
on the Alaska Region Web site at http://
alaskafisheries.noaa.gov prior to the
start of the fishing year on January 1,
2013, based on the harvest
specifications effective on that date.

The 2014 allocations for Amendment
80 species between Amendment 80
cooperatives and the Amendment 80
limited access sector will not be known
until eligible participants apply for
participation in the program by
November 1, 2013. NMFS will post 2014
Amendment 80 cooperatives and
Amendment 80 limited access
allocations on the Alaska Region Web
site at http://alaskafisheries.noaa.gov
when they become available in
December 2013.

Section 679.21(e)(5) authorizes
NMFS, after consulting with the
Council, to establish seasonal
apportionments of PSC amounts for the
BSAI trawl limited access and
Amendment 80 limited access sectors in
order to maximize the ability of the fleet
to harvest the available groundfish TAC
and to minimize bycatch. The factors
considered are (1) Seasonal distribution
of prohibited species, (2) seasonal
distribution of target groundfish species,
(3) PSC bycatch needs on a seasonal
basis relevant to prohibited species
biomass, (4) expected variations in
bycatch rates throughout the year, (5)
expected start of fishing effort, and (6)
economic effects of seasonal PSC
apportionments on industry sectors.

NMFS proposes the Council’s
recommendation of the seasonal PSC
apportionments in Table 9 to maximize
harvest among gear types, fisheries, and
seasons while minimizing bycatch of
PSC based on the above criteria.
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TABLE 7-PROPOSED 2013 AND 2014 APPORTIONMENT OF PROHIBITED SPECIES CATCH
ALLOWANCES TO NON-TRAWL GEAR, THE CDQ PROGRAM, AMENDMENT 80, AND
THE BSAI TRAWL LIMITED ACCESS SECTORS

PSC species
and area’

Total non-
trawl PSC

Non-trawl
PSC
remaining
after CDQ
PSQ’

Total trawl
PSC

Trawl PSC
remaining after
CDQ PSQ?

CDO PSQ

e Servez

Amendment
80 sector’

BSAI trawl
limited access
fishery

Halibut
mortality (mt)
BSAIL

900

832

3,675

3,349

393

2,325

875

Herring (mt)
BSAI

n/al

n/aj

2,094

n/aj

n/aj

n/al

/4l

Red king crab
(animals) Zone
1

n/aj

n/aj

97,000}

86,621

10,379

43,293

26,489

C. opilio
(animals)
COBLZ

n/a

n/a

7,029,520

6,277,361

752,159

3,085,323

2,017,544

C. bairdi crab
(animals) Zone
1

n/a)

n/a)

980,000

875,140

104,860

368,521

411,228

C. bairdi crab
(animals) Zone
2

n/a;

n/aj

2,970,000}

2,652,210

317,790,

627,778

1,241,500

! Refer to § 679.2 for definitions of zones.

* Section 679.21(e)(3)(1)(A)(2) allocates 326 mt of the trawl halibut mortality limit and §
679.21(e)(4)(1)(A) allocates 7.5 percent, or 67 mt, of the non-trawl halibut mortality limit as the PSQ
reserve for use by the groundfish CDQ program. The PSQ reserve for crab species is 10.7 percent of

each crab PSC limit.

* The Amendment 80 program reduced apportionment of the trawl PSC limits by 150 mt for
halibut mortality and 20 percent for crab PSC. These reductions are not apportioned to other gear

types or sectors.

TABLE 8-PROPOSED 2013 AND 2014 HERRING AND RED KING CRAB SAVINGS SUBAREA
PROHIBITED SPECIES CATCH ALLOWANCES FOR ALL TRAWL SECTORS

Fishery categories Herring (mt) BSAI Red king crab (animals) Zone 1

Yellowfin sole 179 n/a
Rock sole/flathead sole/other flatfish ' 31 n/a
Greenland turbot/arrowtooth/sablefish? 15 n/a
Rockfish 11 1/a
Pacific cod 31 /a
Midwater trawl pollock 1,600 n/a
Pollock/Atka mackerel/other species™ 227 n/a
Red king crab savings subarea non-pelagic trawl gear’ n/a 24,250
Total trawl PSC 2,094 97,000

"“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited
species), arrowtooth flounder, flathead sole, Greenland turbot, Kamchatka flounder, rock sole, and

yellowfin sole.

2Arrowtooth flounder” for PSC monitoring includes Kamchatka flounder.
*Pollock other than pelagic trawl pollock, Atka mackerel, and "other species" fishery category.
*Other species” for PSC monitoring includes sculpins, sharks, skates, and octopuses.
*In October 2012 the Council recommended that the red king crab bycatch limit for non-pelagic trawl
fisheries within the RK.CSS be limited to 25 percent of the red king crab PSC allowance (see §

679.21(e)3)(i)(B)(2))-
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TABLE 9-PROPOSED 2013 AND 2014 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR

THE BSAI TRAWL LIMITED ACCESS SECTOR

Prohibited species and area'
BSAI trawl limited access Halibut .
. . b 1
fisheries mortality Red king crab C. opilio (animals) £ bairdi (animals)
(mt) BSAT | (animals) Zone 1 COBLZ Zone 1 Zone 2
Yellowfin sole 167 23,338 1,901,193 346,228 1,185,500
Rock sole/flathead sole/other
flatfish’ 0 0 0 0 0
Turbot/arrowtooth/sablefish® 0 0 0 0 0
Rockfish April 15-December 31 5 0 3,232 0 1,000
Pacific cod 453 2,954 80,799 60,000 50,000
Pollock/Atka mackerel/other
species4 250 197 32,320 5,000 5,000
Total BSAI traw] limited access
PSC 875 26,489 2,017,544 411,228 1,241,500

! Refer to § 679.2 for definitions of areas.
2 «Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited
species), arrowtooth flounder, flathead sole, Greenland turbot, Kamchatka flounder, rock sole, and

yellowfin sole.
3 «“Arrowtooth flo

under” for PSC monitoring includes Kamchatka flounder.

*“Other species” for PSC monitoring includes sculpins, sharks, skates, and octopuses.

TABLE 10-PROPOSED 2013 AND 2014 HALIBUT
PROHIBITED SPECIES BYCATCH ALLOWANCES FOR
NON-TRAWL FISHERIES

Halibut mortality (mt) BSAI

Non-trawl fisheries Catcher/processor Catcher vessel

Pacific cod-Total 760 15
January 1-June 10 455 10
June 10-August 15 190 3
August 15-December 31 115 2
Other non-trawl-Total 58
May 1-December 31 58
Groundfish pot and jig Exempt
Sablefish hook-and-line Exempt
Total non-trawl PSC 833

TABLE 11-PROPOSED 2013 PROHIBITED SPECIES BYCATCH ALLOWANCE FOR THE BSAI

AMENDMENT 80 COOPERATIVES

Prohibited species and zones'

Cooperative Red king crab (animals) Zone | C. opilio (animals) C. bairdi (animals)
Halibut mortality (mt) BSAI i COBLZ Zone 1 Zone 2

Alaska Seafood

Cooperative 1,609 29,484 1,991,961 | 259,427 | 433,149

Alaska Groundfish

Cooperative 716 13,809 1,093,362 | 109,094 | 194,629

! Refer to § 679.2 for definitions of zones.

Halibut Discard Mortality

To monitor halibut bycatch mortality
allowances and apportionments, the
Regional Administrator uses observed
halibut bycatch rates, DMRs, and
estimates of groundfish catch to project

Rates (DMRs) when a fishery’s halibut bycatch
mortality allowance or seasonal
apportionment is reached. The DMRs
are based on the best information
available, including information
contained in the annual SAFE report.

NMEF'S proposes the halibut DMRs
developed and recommended by the
International Pacific Halibut
Commission (IPHC) and the Council for
the 2013 and 2014 BSAI groundfish
fisheries for use in monitoring the 2013
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and 2014 halibut bycatch allowances
(see Tables 7, 9, 10, and 11). The IPHC
developed these DMRs for the 2013 to
2015 BSAI fisheries using the 10-year
mean DMRs for those fisheries. The

IPHC will analyze observer data
annually and recommend changes to the
DMRs when a fishery DMR shows large
variation from the mean. A discussion
of the DMRs and their justification is

available from the Council (see
ADDRESSES). Table 12 lists the 2013 and
2014 DMRs.

BILLING CODE 3510-22-P

TABLE 12-PROPOSED 2013 AND 2014 ASSUMED PACIFIC HALIBUT DISCARD MORTALITY

RATES FOR THE BSAI
Gear Fishery Halibut discard mortality rate (percent)
Non-CDQ hook-and-line Greenland turbot 13
Other species 9
Pacific cod 9
Rockfish 4
Non-CDQ trawl Alaska Plaice 71
Arrowtooth flounder 76
Atka mackerel 77
Flathead sole 73
Greenland turbot 64
Kamchatka flounder 71
Non-pelagic pollock 77
Pelagic pollock 88
Other flatfish 71
Other species 71
Pacific cod 71
Rockfish 79
Rock sole 85
Sablefish 75
Yellowfin sole 83
Non-CDQ pot Other species 8
Pacific cod 8
CDQ trawl Atka mackerel 86
Arrowtooth flounder 76
Flathead sole 79
Kamchatka flounder 90
Non-pelagic pollock 83
Pelagic pollock 90
Pacific cod 90
Greenland turbot 89
Rockfish 80
Rock sole 38
Yellowfin sole 86
CDQ hook-and-line Greenland turbot 4
Pacific cod 10
CDQ pot Pacific cod 8
Sablefish 34

Listed AFA Catcher/Processor
Sideboard Limits

Pursuant to § 679.64(a), the Regional
Administrator is responsible for
restricting the ability of listed AFA
catcher/processors to engage in directed
fishing for groundfish species other than
pollock to protect participants in other
groundfish fisheries from adverse effects
resulting from the AFA and from fishery

cooperatives in the directed pollock
fishery. The basis for these proposed
sideboard limits is described in detail in
the final rules implementing the major
provisions of the AFA (67 FR 79692,
December 30, 2002) and Amendment 80
(72 FR 52668, September 14, 2007).
Table 13 lists the proposed 2013 and
2014 catcher/processor sideboard limits.

All harvests of groundfish sideboard
species by listed AFA catcher/

processors, whether as targeted catch or
incidental catch, will be deducted from
the sideboard limits in Table 13.
However, groundfish sideboard species
that are delivered to listed AFA catcher/
processors by catcher vessels will not be
deducted from the 2013 and 2014
sideboard limits for the listed AFA
catcher/processors.
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TABLE 13-PROPOSED 2013 AND 2014 BSAI GROUNDFISH SIDEBOARD LIMITS FOR LISTED
AMERICAN FISHERIES ACT CATCHER/PROCESSORS (C/Ps)

[Amounts are in metric tons]

Target species Area 1995-1997 2013 and 2014 2013 and 2014
Retained catch | Total catch Ratio of I‘TAC available | AFAC/P ‘
- to all trawl sideboard limit
retained catch C/ps'
of total catch
Sablefish trawl BS 8 497 0.016 935 15
Al 0 145 0 429
Atka mackerel Central Al
A season’ n/a n/a 0.115 3,967 456
B season’ n/a n/a 0.115 3,967 456
Western AT
A season’ n/a na 0.2 670 134
B season” n/a n/a 0.2 670 134
Rock sole BSAI 6,317 169,362 0.037 77,691 2,875
Greenland turbot BS 121 17,305 0.007 5,109 36
Al 23 4,987 0.005 1,717 9
Arrowtooth flounder | BSAI 76 33,987 0.002 21,250 43
Kamchatka flounder BSAI 76 33,987 0.002 15,045 30
Flathead sole BSAI 1,925 52,755 0.036 30,482 1,097
Alaska plaice BSAI 14 9,438 0.001 20,400 20
Other flatfish BSAI 3,058 52,298 0.058 2,720 158
Pacific ocean perch | BS 12 4,879 0.002 5,559 11
Eastern Al 125 6,179 0.02 5,751 115
Central Al 3 5,698 0.001 5,099 5
Western Al 54 13,598 0.004 8,582 34
Northern rockfish BSAI 91 13,040 0.007 3,995 28
Shortraker rockfish BSAI 50 2,811 0.018 334 6
Rougheye rockfish EBS/EAL 50 2,811 0.018 205
CAI/WAIT 50 2,811 0.018 219 4
Other rockfish BS 18 621 0.029 425 12
Al 22 806 0.027 485 13
Squids BSAI 73 3,328 0.022 361 8
Sharks BSAI 553 68,672 0.008 170 1
Skates BSAI 553 68,672 0.008 21,034 168
Sculpins BSAI 553 68,672 0.008 4,420 35
Octopuses BSAI 553 68,672 0.008 765 6

! Aleutians Islands Pacific ocean perch, and BSAT Atka mackerel, flathead sole, rock sole, and yellowfin
sole are multiplied by the remainder of the TAC of that species after the subtraction of the CDQ reserve under

§ 679.20(b)(1)(ii)(C).

? The seasonal apportionment of Atka mackerel in the open access fishery is 50 percent in the A season and
50 percent in the B season. Listed AFA catcher/processors are limited to harvesting no more than zero in the
Eastern Aleutian District and Bering Sea subarea, 20 percent of the annual ITAC specified for the Western
Aleutian District, and 11.5 percent of the annual ITAC specified for the Central Aleutian District.

Note:

Section 679.64(a)(1)(v) exempts AFA catcher/processors from a yellowfin sole sideboard limit

because the 2013 and 2014 aggregate ITAC of yellowfin sole assigned to the Amendment 80 sector and BSAI
trawl limited access sector is greater than 125,000 mt.

Section 679.64(a)(2) and Tables 40
and 41 to part 679 establish a formula
for calculating PSC sideboard limits for
listed AFA catcher/processors. The
basis for these sideboard limits is
described in detail in the final rules
implementing the major provisions of
the AFA (67 FR 79692, December 30,
2002) and Amendment 80 (72 FR 52668,
September 14, 2007).

PSC species listed in Table 14 that are
caught by listed AFA catcher/processors
participating in any groundfish fishery
other than pollock will accrue against
the proposed 2013 and 2014 PSC
sideboard limits for the listed AFA
catcher/processors. Section
679.21(e)(3)(v) authorizes NMFS to
close directed fishing for groundfish
other than pollock for listed AFA
catcher/processors once a proposed

2013 or 2014 PSC sideboard limit listed
in Table 14 is reached.

Crab or halibut PSC caught by listed
AFA catcher/processors while fishing
for pollock will accrue against the
bycatch allowances annually specified
for either the midwater pollock or the
pollock/Atka mackerel/”’other species”
fishery categories, according to
regulations at §679.21(e)(3)(iv).
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TABLE 14-PROPOSED 2013 AND 2014 BSAI PROHIBITED SPECIES SIDEBOARD LIMITS FOR
AMERICAN FISHERIES ACT LISTED CATCHER/PROCESSORS

PSC species and area'

Ratio of PSC to total PSC

Proposed 2013 and 2014 PSC
available to trawl vessels after
subtraction of PSQ?

Proposed 2013 and 2014 C/P
sideboard limit®

BSAI Halibut mortality n/a n/a 286
Red king crab Zone | 0.007 86,621 606
C. opilio (COBLZ) 0.153 6,277,361 960,436
C. bairdi n/a n/a n/a
Zone 1 0.14 875,140 122,520
Zone 2 0.05 2,652,210 132,611

! Refer to § 679.2 for definitions of areas.
? Halibut amounts are in metric tons of halibut mortality. Crab amounts are in numbers of animals

AFA Catcher Vessel Sideboard Limits
Pursuant to § 679.64(b), the Regional

Administrator is responsible for
restricting the ability of AFA catcher

vessels to engage in directed fishing for

groundfish species other than pollock to
protect participants in other groundfish

fisheries from adverse effects resulting

from the AFA and from fishery

cooperatives in the directed pollock
fishery. Section 679.64(b) establishes
formulas for setting AFA catcher vessel
groundfish and PSC sideboard limits for
the BSAI The basis for these sideboard
limits is described in detail in the final
rules implementing the major
provisions of the AFA (67 FR 79692,
December 30, 2002) and Amendment 80
(72 FR 52668, September 14, 2007).

Tables 15 and 16 list the proposed 2013
and 2014 AFA catcher vessel sideboard
limits.
All catch of groundfish sideboard
species made by non-exempt AFA
catcher vessels, whether as targeted
catch or as incidental catch, will be
deducted from the 2013 and 2014
sideboard limits listed in Table 15.
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TABLE 15-PROPOSED 2013 AND 2014 BSAI GROUNDFISH SIDEBOARD LIMITS FOR
AMERICAN FISHERIES ACT CATCHER VESSELS (CVs)

[Amounts are in metric tons]

Species Fishery by Ratio of 1995-1997 2013-2014 initial TAC' 2013 and 2014 AFA

area/gear/season AFA CV catch to 1995~ catcher vessel sideboard
1997 TAC limits
Pacific cod BSAI n/a n/a n/a
Jig gear 0 3,287 0
Hook-and-line CV n/a n/a n/a
Jan 1-Jun 10 0.0006 239 0
Jun 10-Dec 31 0.0006 229 0
Pot gear CV wa n/a n/a
Jan 1-Jun 10 0.0006 10,022 6
Sept 1-Dec 31 0.0006 9,629 6
CV< 60 ft LOA using

hook-and-line or pot gear 0.0006 4,679 3
Trawl gear CV n/a n/a n/a
Jan 20-Apr 1 0.8609 38,394 33,053
Apr 1-Jun 10 0.8609 5,707 4913
Jun 10-Nov 1 0.8609 7,783 6,700
Sablefish BS trawl gear 0.0906 935 85
Al trawl gear 0.0645 429 28
Atka mackerel Eastern AI/BS n/a n/a n/a
Jan 1-Jun 10 0.0032 14,154 45
Jun 10-Nov 1 0.0032 14,154 45
Central Al na n/a n/a
Jan 1-Jun 10 0.0001 3,967 0
Jun 10-Nov 1 0.0001 3,967 0
Western Al nwa n/a n/a
Jan 1-Jun 10 0 670 0
Jun 10-Nov 1 0 670 0
Rock sole BSAI 0.0341 77,691 2,649
Greenland turbot BS 0.0645 5,109 330
Al 0.0205 1,717 35
Arrowtooth flounder | BSAI 0.069 21,250 1,466
Kamchatka flounder | BSAI 0.069 15,045 1,038
Flathead sole BS trawl gear 0.0505 30,482 1,539
Alaska plaice BSAI 0.0441 20,400 900
Other flatfish BSAI 0.0441 2,720 120
Pacific ocean perch | BS 0.1 5,559 556
Eastern AL 0.0077 5,751 44
Central Al 0.0025 5,099 13
Western Al 0 8,582 0
Northern rockfish BSAI 0.0084 3,995 34
Shortraker rockfish BSAI 0.0037 334 1
Rougheye rockfish EBS/EAI 0.0037 204 1
CAI/WAI 0.0037 219 1
Other rockfish BS 0.0048 425 2
Al 0.0095 485 5
Squids BSAI 0.3827 361 138
Sharks BSAI 0.0541 170 9
Skates BSAI 0.0541 21,034 1,138
Sculpins BSAI 0.0541 4,420 239
Octopuses BSAI 0.0541 765 41

! Aleutians Islands Pacific ocean perch, and BSAT Atka mackerel, flathead sole, rock sole, and yellowfin
sole are multiplied by the remainder of the TAC of that species after the subtraction of the CDQ reserve
under § 679.20(b)(1)(11)(C).

Note: Section 679.64(b)(6) exempts AFA catcher vessels from a yellowfin sole sideboard limit because
the 2013 and 2014 aggregate ITAC of yellowfin sole assigned to the Amendment 80 sector and BSAI trawl
limited access sector is greater than 125,000 mt.
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Halibut and crab PSC limits listed in
Table 16 that are caught by AFA catcher
vessels participating in any groundfish
fishery other than pollock will accrue
against the 2013 and 2014 PSC
sideboard limits for the AFA catcher
vessels. Sections 679.21(d)(8) and

679.21(e)(3)(v) authorize NMFS to close
directed fishing for groundfish other
than pollock for AFA catcher vessels
once a proposed 2013 and 2014 PSC
sideboard limit listed in Table 16 is
reached. The PSC that is caught by AFA
catcher vessels while fishing for pollock

in the Bering Sea subarea will accrue
against the bycatch allowances annually
specified for either the midwater
pollock or the pollock/Atka mackerel/
“other species” fishery categories under
regulations at § 679.21(e)(3)(iv).

TABLE 16-PROPOSED 2013 AND 2014 AMERICAN FISHERIES ACT CATCHER VESSEL
PROHIBITED SPECIES CATCH SIDEBOARD LIMITS FOR THE BSATI'

PSC species and Target fishery category® AFA catcher vessel | Proposed 2013 and | Proposed 2013 and
area’ PSC sideboard 2014 PSC limit 2014 AFA catcher
limit ratio after subtraction of | vessel PSC
PSQ reserves sideboard limit
Halibut Pacific cod trawl n/a nfa 887
Pacific cod hook-and-line or pot n/a n/a 2
Yellowfin sole total n/a n/a 101
Rock sole/flathead sole/other flatfish* n/a n/a 228
Greenland turbot/arrowtooth/sablefish® n/a n/a 0
Rockfish n/a n/a 2
Pollock/Atka mackerel/other species® n/a n/a 5
Red king crab Zone | n/a 0.299 86,621 25,900
C. opilio COBLZ n/a 0.168 6,277,361 1,054,597
C. bairdi Zone 1 n/a 0.33 875,140 288,796
C. bairdi Zone 2 n/a 0.186 2,652,210 493,311

" Halibut amounts are in metric tons of halibut mortality. Crab amounts are in numbers of animals.
?Refer to § 679.2 for definitions of areas.
3 Target fishery categories are defined in regulation at § 679.21(e)(3)(iv).

* "Other flatfish" for PSC monitoring includes all flatfish species, except for halibut (a prohibited species),
arrowtooth flounder, flathead sole, Greenland turbot, rock sole, and yellowfin sole.

> Arrowtooth for PSC monitoring includes Kamchatka flounder.
6 “Other species” for PSC monitoring includes sculpins, sharks, skates, and octopuses.

BILLING CODE 3510-22-C
Classification

NMEF'S has determined that the
proposed harvest specifications are
consistent with the FMP and
preliminarily determined that the
proposed harvest specifications are
consistent with the Magnuson-Stevens
Act and other applicable laws.

This action is authorized under 50
CFR 679.20 and is exempt from review
under Executive Order 12866.

NMEF'S prepared an EIS for this action
(see ADDRESSES) and made it available to
the public on January 12, 2007 (72 FR
1512). On February 13, 2007, NMFS
issued the Record of Decision (ROD) for
the EIS. Copies of the EIS and ROD for
this action are available from NMFS.
The EIS analyzes the environmental
consequences of the proposed
groundfish harvest specifications and its
alternatives on resources in the action
area. The EIS found no significant
environmental consequences from the
proposed action or its alternatives.

NMFS prepared an Initial Regulatory
Flexibility Analysis (IRFA) as required
by section 603 of the Regulatory

Flexibility Act analyzing the
methodology for establishing the
relevant TACs. The IRFA evaluates the
impacts on small entities of alternative
harvest strategies for the groundfish
fisheries in the exclusive economic zone
off Alaska. As set forth in the
methodology, TACs are set to a level
that fall within the range of ABCs
recommended by the SSC; the sum of
the TACs must achieve OY specified in
the FMP. While the specific numbers
that the methodology may produce vary
from year to year, the methodology itself
remains constant.

A description of the proposed action,
why it is being considered, and the legal
basis for this proposed action are
contained in the preamble above. A
copy of the analysis is available from
NMEF'S (see ADDRESSES). A summary of
the IRFA follows. The action under
consideration is a harvest strategy to
govern the catch of groundfish in the
BSAL The preferred alternative is the
existing harvest strategy in which TACs
fall within the range of ABCs
recommended by the SSC. This action is
taken in accordance with the FMP

prepared by the Council pursuant to the
Magnuson-Stevens Act.

The directly regulated small entities
include approximately 216 small
catcher vessels, six small catcher/
processors, and six CDQ groups. The
entities directly regulated by this action
are those that harvest groundfish in the
exclusive economic zone of the BSAI
and in parallel fisheries within State of
Alaska waters. These include entities
operating catcher vessels and catcher/
processors within the action area, and
entities receiving direct allocations of
groundfish. Catcher vessels and catcher/
processors were considered to be small
entities if they had annual gross receipts
of $4 million per year or less from all
economic activities, including the
revenue of their affiliated operations
(see Table 2 of the IRFA).

The preferred alternative (Alternative
2) was compared to four other
alternatives. These included Alternative
1, which would have set TACs to
generate fishing rates equal to the
maximum permissible ABC (if the full
TAC were harvested), unless the sum of
TACs exceeded the BSAI OY, in which
case TACs would have been limited to
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the OY. Alternative 3 would have set
TACGs to produce fishing rates equal to
the most recent five-year average fishing
rates. Alternative 4 would have set
TAGs equal to the lower limit of the
BSAI OY range. Alternative 5, the ‘“no
action” alternative, would have set
TAGs equal to zero.

The TACs associated with the
preferred harvest strategy are those
adopted by the Council in October 2012,
as per Alternative 2. OFLs and ABGCs for
the species were based on
recommendations prepared by the
Council’s BSAI Plan Team in September
2012, and reviewed and modified by the
Council’s SSC in October 2012. The
Council based its TAC
recommendations on those of its AP,
which were consistent with the SSC’s
OFL and ABC recommendations.

Alternative 1 selects harvest rates that
will allow fishermen to harvest stocks at
the level of ABCs, unless total harvests
were constrained by the upper bound of
the BSAI OY of two million mt. As
shown in Table 1 of the preamble, the
sum of ABCs in 2013 and 2014 would
be about 2,639,792 mt, which falls
above the upper bound of the OY range.
The sum of TACs is equal to the sum of
ABCs. In this instance, Alternative 1 is
consistent with the preferred alternative
2, meets the objectives of that action,
and has small entity impacts that are
equivalent to the preferred alternative.

Alternative 3 selects harvest rates
based on the most recent 5 years of
harvest rates (for species in Tiers 1
through 3) or for the most recent 5 years
of harvests (for species in Tiers 4
through 6). This alternative is
inconsistent with the objectives of this
action, (the Council’s preferred harvest
strategy) because it does not take
account of the most recent biological
information for this fishery.

Alternative 4 would lead to
significantly lower harvests of all
species to reduce TACs from the upper
end of the OY range in the BSAI to its
lower end of 1.4 million mt. Overall,
this would reduce 2013 TACs by about
30 percent, which would lead to
significant reductions in harvests of

species harvested by small entities.
While reductions of this size would be
associated with offsetting price
increases, the size of these increases is
very uncertain. There are close
substitutes for BSAI groundfish species
available from the GOA. While
production declines in the BSAI would
undoubtedly be associated with
significant price increases in the BSAI,
these increases would still be
constrained by production of
substitutes, and are very unlikely to
offset revenue declines from smaller
production. Thus, this alternative action
would have a detrimental impact on
small entities.

Alternative 5, which sets all harvests
equal to zero, would have a significant
adverse impact on small entities and
would be contrary to obligations to
achieve OY on a continuing basis, as
mandated by the Magnuson-Stevens
Act.

In 2011, there were 216 individual
catcher vessels with gross revenues less
than or equal to $4 million. Many of
these vessels are members of AFA
inshore pollock cooperatives, GOA
rockfish cooperatives, or crab
rationalization cooperatives, and, since
under the RFA it is the aggregate gross
receipts of all participating members of
the cooperative that must meet the
“under $4 million” threshold, they are
considered to be large entities within
the meaning of the RFA. After
accounting for membership in these
cooperatives, NMFS estimates that there
are an estimated 112 small catcher
vessel entities remaining in the BSAI
groundfish sector. These 112 vessels
had average gross revenues of about $1.3
million, and median gross revenues of
about $1.2 million. The 25th percentile
of gross revenues was about $556,000,
and the 75th percentile was about $1.97
million.

In 2011, 12 catcher/processors grossed
less than $4 million. In 2011, six vessels
in this group were affiliated through
membership in three cooperatives (the
Amendment 80 “Alaska Seafood
Cooperative,” the Freezer Longline
Conservation Cooperative, or the crab

rationalization Intercooperative
Exchange). After taking account of these
affiliations, NMFS estimates that there
are six small catcher/processor entities.
These six entities had mean gross
revenues of about $2.0 million and
median gross revenues of about $1.8
million, in 2011.

The proposed harvest specifications
extend the current 2013 OFLs, ABCs,
and TAGCs, to 2013 and 2014. As noted
in the IRFA, the Council may modify
these OFLs, ABCs, and TACs in
December 2012, when it reviews the
November meeting report from its
groundfish Plan Team, and the
December Council meeting reports of its
SSC and AP. Because most 2013 TACs
in the proposed 2013 and 2014 harvest
specifications are unchanged from the
2012 and 2013 harvest specification
TACs, NMFS does not expect adverse
impacts on small entities. Also, NMFS
does not expect any changes made by
the Council in December to be large
enough to have an impact on small
entities.

This action does not modify
recordkeeping or reporting
requirements, or duplicate, overlap, or
conflict with any Federal rules.

Adverse impacts on marine mammals
resulting from fishing activities
conducted under these harvest
specifications are discussed in the EIS
(see ADDRESSES), and in the 2012 SIR
(http://www.alaskafisheries.noaa.gov/
analyses/specs/2012-
13supplementaryinfojan2012.pdf).

Authority: 16 U.S.C. 773 et seq.; 16 U.S.C.
1540(f); 16 U.S.C. 1801 et seq.; 16 U.S.C.
3631 et seq.; Pub. L. 105-277; Pub. L. 106—
31; Pub. L. 106—-554; Pub. L. 108-199; Pub.
L. 108—447; Pub. L. 109-241; Pub. L. 109—
479.

Dated: December 3, 2012.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012-29508 Filed 12-5-12; 8:45 am]

BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Land
Exchanges

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension with no
revision of a currently approved
information collection, OMB 0596—
0105, Land Exchanges.

DATES: Comments must be received in
writing on or before February 4, 2013 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Vicky
Wessling, National Land Adjustment
Program Manager, Lands, 1601 N. Kent
St. 7th floor, Arlington, VA 22209.

Comments also may be submitted via
facsimile to 202—-205-1604 or by email
to: landexchange@fs.fed.us.

The public may inspect comments
received at Office of the Land
Adjustment Program Manager—Lands

Staff, 1601 N. Kent St. 7th floor,
Arlington, VA, during normal business
hours. Visitors are encouraged to call
ahead to 202-205-1047 to facilitate
entry to the building.

FOR FURTHER INFORMATION CONTACT:
Vicky Wessling, Lands Staff, 202—-205—
1047.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION:

Title: Land Exchanges.

OMB Number: 0596—0105.

Expiration Date of Approval: 04/30/
2013.

Type of Request: Extension with
revision of a currently approved
information collection.

Abstract: Land exchanges are
discretionary, voluntary real estate
transactions between the U.S.
Department of Agriculture, Secretary of
Agriculture (acting by and through the
Forest Service) and a non-Federal
exchange party (or parties). Land
exchanges can be initiated by a non-
Federal party (or parties), an agent of a
landowner, a broker, a third party, or a
non-Federal public agency.

Each land exchange requires
preparation of an Agreement to Initiate
as required by Title 36, Code of Federal
Regulations (CFR), Part 254, Subpart
A—Agreement to Initiate. The
Agreement to Initiate document
specifies the preliminary and non-
binding intentions of the non-Federal
land exchange party and the Forest
Service in pursuing a land exchange.
The Agreement to Initiate can contain

such information as the description of
properties being considered in the land
exchange, an implementation schedule
of action items, identification of the
party responsible for each action item,
as well as target dates for completion of
each action item.

As the exchange proposal develops,
the Forest Service and the non-Federal
land exchange party may enter into a
binding Exchange Agreement, pursuant
to Title 36 CFR part 254, subpart A,
section 254.14—Exchange Agreement.
The Exchange Agreement documents
the conditions that must be met to
complete the exchange. The Exchange
Agreement can contain information
such as identification of parties,
description of lands and interests to be
exchanged, identification of all reserved
and outstanding interest, and all other
terms and conditions necessary to
complete the exchange.

The Forest Service collects the
information from the non-Federal party
(or parties) necessary to complete the
Agreement to Initiate and the Exchange
Agreement. The information is collected
by Forest Service personnel from parties
involved in the exchange via telephone,
email, or in person. Data from this
information collection is unique to each
land exchange and is not available from
other sources. No standardized forms
are associated with this information
collection.

Estimate of Annual Burden:

Agreement to Initiate: 3 hours.

Exchange Agreement: 1 hour.

Type of Respondents: Non-Federal
party (or parties) that can include
landowners, agents of landowners,
brokers, a third party, or a non-Federal
public agency.

- : - : ’r\leusrggr?srecg Total annual Estimate of Total annual
Description of the collection activity Estimated number of respondents annually per responses b::drig h:nusrg burden hours
respondent P P
Agreement to Initiate ...........cceceeenne 28 e 1 23 3 69
Exchange Agreement .............c........ 19 of the above 23 respondents ...... 1 19 1 19

Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or

scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the

collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and


mailto:landexchange@fs.fed.us
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addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: November 19, 2012.
Calvin N. Joyner,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2012-29482 Filed 12-5-12; 8:45 am|
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Secure Rural
Schools Act

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Forest Service to seek approval to renew
and revise a currently approved
information collection, “Secure Rural
Schools Act, County Certification of
Title III Expenditures.” The Forest
Service is seeking comments from all
interested individuals and organizations
on renewal and revision of the
information collection.

DATES: Comments must be received in
writing on or before February 4, 2013 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to USFS
Payments to States Coordinator, SWAM/
IAS/ASR, 101-B Sun Avenue NE.,
Albuquerque, NM 87109. Comments
also may be submitted via facsimile to
877—-684—1422 or by email to:
asc_asr@fs.fed.us. All comments should
identify the OMB Control Number
0596-0220.

The public may inspect comments
received on the World Wide Web at
http://www.fs.usda.gov/main/pts/
countyfunds/certification.

FOR FURTHER INFORMATION CONTACT:
Reynardo Brown, phone 505-563—-7374
or email asc_asr@fs.fed.us. Individuals
who use telecommunication devices for
the deaf (TDD) may call the Federal
Relay Service (FRS) at 800-877—-8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Secure Rural Schools Act,
County Certification of Title III
Expenditures.

OMB Number: 0596—0220.

Expiration Date of Approval: April 30,
2013.

Type of Request: Extension with
revision of a currently approved
Information Collection.

Abstract: The Secure Rural Schools
and Community Self-Determination Act
of 2000 (the Act) (16 U.S.C. 7101 et
seq.), as reauthorized in Public Law
110-343 and Public Law 112-141,
requires the appropriate official of a
county that receives funds under title III
of the Act to submit to the appropriate
Secretary an annual certification that
the funds expended have been used as
authorized under section 302(a) of the
Act.

The appropriate official of each
participating county will be requested to
report the amount of title III funds
expended in the applicable year in these
categories as specified in the Act:

1. To carry out authorized activities
under the Firewise Communities
program.

2. To reimburse the participating
county for emergency services
performed on Federal land and paid for
by the participating county.

3. To develop community wildfire
protection plans in coordination with
the appropriate Secretary.

The information collection will
identify the participating county and the
year in which the expenditures were
made, and include the name, title, and
signature of the certifying official, and
the date of the certification. The
certification will include a statement
that all expenditures were for uses
authorized under section 302(a) of the
Act and that the proposed uses were
published and had a 45-day comment
period and were submitted to the
appropriate Secure Rural Schools Act
resource advisory committee(s), if any,
as described in Section 302(b) of the
Act.

Beginning with the certification due
on February 1, 2013, the information
collection also will request the county
to certify the amount of title III funds
received since October of 2008 that has
not been obligated as of September 30
of the previous year. This collection is
necessary in the certification due on
February 1, 2014, to determine the
amount of title IIT funds that must be
returned to the U.S. Treasury under
section 304(b) of the Act. Collection of
this information in 2013 is consistent
with a recent audit of county uses of
title III funds by the Government
Accountability Office (http://
www.gao.gov/products/GAO-12-775). A
county’s procedure for and
documentation of its obligation of title
IIT funds should be consistent with its
procedures to obligate funds from other
Federal sources.

In summary, the February 1, 2013
information collection will certify title
III funds expended in calendar year
2012 and the amount of title III funds
not obligated as of September 30, 2012.
The February 1, 2014 information
collection will certify title IIT funds
expended in calendar year 2013 and the
amount of title III funds not obligated as
of September 30, 2013.

The determination of who is the
appropriate certifying official is at the
discretion of the county and borough
and will vary depending on county or
borough organization. For unorganized
boroughs in Alaska and for participating
counties in Vermont, a state official may
provide the information

The information will be collected in
the form of conventional
correspondence such as a letter and, at
the respondent’s option, attached tables,
or similar graphic display. The Forest
Service provides an optional form for
the convenience of respondents. At the
respondent’s discretion, the information
may be submitted by hard copy and/or
electronically scanned and included as
an attachment to electronic mail.

Under the Act, the first response was
required by February 1, 2010 for funds
expended in 2009. Responses are
required by February 1 following each
year title Il funds are expended. The
Act requires title III funds to be
obligated by September 30, 2013 or be
returned to the U.S. Treasury, therefore,
the funds are likely to be expended or
returned in 2014 and the final
certification of expenditures could be
made by February 1, 2015.

The U.S. Department of the Interior
(DOI) and the Bureau of Land
Management (BLM) are also authorized
to participate in this information
collection because BLM administers
Federal lands in western Oregon
covered by the Act. The information
will be reviewed by the appropriate
Secretary, or designee, to verify that
participating counties have certified that
funds were expended as authorized in
the Act and to identify amounts not
obligated by September 30 of the
previous year. The information also may
be used by the DOI because it is relevant
to its Payments in Lieu of Taxes (PILT)
program.

Estimate of Annual Burden per
Respondent: The estimated time
required for each respondent to collect,
prepare, and submit the information is
24 hours each year, including an
estimated 20 hours for collection and
four hours for preparation and
submission.

Type of Respondents: Respondents
are county officials.
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Estimated Annual Number of
Respondents: 344 county officials are
expected to respond each year.

Estimated Annual Number of
Responses per Respondent: The Act
requires only one response for each
participating county for each year
expenditures are made, except that
sixteen counties in western Oregon will
respond separately to the DOI and the
U.S. Department of Agriculture (USDA).

Estimated Total Annual Burden on
Respondents: The estimated time
required for all respondents (344
counties) to collect, prepare and submit
the information is 8,256 hours each
year.

Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
request for Office of Management and
Budget approval.

Dated: November 19, 2012.
Calvin N. Joyner,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2012-29484 Filed 12-5-12; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCIES: Rural Housing Service,
USDA.

ACTION: Proposed collection; comments
requested.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this

notice announces the Agencies’
intention to request an extension for a
currently approved information
collection in support of the program for
7 CFR part 1951, subpart F, “Analyzing
Credit Needs and Graduation of
Borrowers.”

DATES: Comments on this notice must be
received by February 4, 2013 to be
assured of consideration.

FOR FURTHER INFORMATION CONTACT:
Susan Woolard, Community Programs
Specialist, Rural Housing Service, U.S.
Department of Agriculture, STOP 0787,
1400 Independence Ave. SW.,
Washington, DC 20250-0787, telephone:
(202) 720-1506, email:
susan.woolard@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: 7 CFR, part 1951, subpart F,
“Analyzing Credit Needs and
Graduation of Borrowers”.

OMB Number: 0575-0093.

Expiration Date of Approval: January
31, 2013.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Section 333 of the
Consolidated Farm and Rural
Development Act (CONACT) (7 U.S.C.
1983) requires the Agencies to
“graduate” their direct loan borrowers
to other credit when they are able to do
so. Graduation is required because the
Government loans are not to be
extended beyond a borrower’s need for
subsidized rates or Government credit.
Borrowers must refinance their direct
Government loan when other credit
becomes available at reasonable rates
and terms.

If other credit is not available, the
Agencies will continue to review the
account for possible graduation at
periodic intervals. The information
collected to carry out these statutory
mandates is financial data such as
amount of income, operating expenses,
asset values and liabilities. This
information collection is then submitted
by the Agencies to private creditors.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2 hours per
response.

Respondents: Public bodies, not for
profits, or Indian Tribes.

Estimated Number of Respondents:
319.

Estimated Number of Responses per
Respondent: 1.

Estimated Number of Responses: 319.

Estimated Total Annual Burden on
Respondents: 638.

Copies of this information collection
can be obtained from Jeanne Jacobs,
Regulations and Paperwork
Management Branch, at (202) 692—-0040.

Comments:

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agencies,
including whether the information will
have practical utility; (b) the accuracy of
the Agencies’ estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Jeanne Jacobs, Regulations and
Paperwork Management Branch, U.S.
Department of Agriculture, Rural
Development, STOP 0742, 1400
Independence Ave. SW., Washington,
DC 20250.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: November 29, 2012.
Tammye Trevino,
Administrator, Rural Housing Service.
[FR Doc. 2012—-29526 Filed 12-5-12; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: U.S. Census Bureau.

Title: Boundary and Annexation
Survey.

OMB Control Number: 0607—-0151.

Form Number(s): BAS 1, BAS 2, BAS
3, BAS 4, BAS 5, BAS 6, BAS ARF,
BASSC-1, BASSC-2.

Type of Request: Revision of a
currently approved collection.

Burden Hours: 169,368.

Number of Respondents: 84,464.

Average Hours per Response: 2 hours.

Needs and Uses: The Boundary and
Annexation Survey (BAS) is conducted
to provide information documenting the
creation of newly incorporated
municipalities, minor civil divisions
(MCDs), counties, federally recognized
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American Indian areas (AIAs, which
include reservations and/or off-
reservation trust lands), and Alaska
Native Regional Corporations (ANRCs),
the dissolution of incorporated
municipalities and MCDs, and changes
in the boundaries of municipalities,
MCDs, counties, AIAs, and ANRCs. The
BAS information is used to provide an
appropriate record for reporting the
results of the decennial and economic
censuses; annual surveys to support the
annual population estimates program,
and the American Community Survey,
to update the municipal, MCD, county,
AIA, and ANRC inventory for
compliance with responsibilities
specified in the OMB Circular A-16
Governmental Units and Administrative
and Statistical Boundaries Data Theme
that supports the spatial data steward
responsibilities of the OMB E-Gov,
Data.gov, The National Map, and to
update the Geographic Names
Information Systems (GNIS).

The BAS universe and mailing
materials vary depending both upon the
needs of the Census Bureau in fulfilling
its censuses and household surveys, and
upon budget constraints.

Counties or equivalent entities
federally recognized American Indian
reservations, off-reservation trust lands,
and tribal subdivisions are included in
every BAS.

In the years ending in 8, 9 and 0, the
BAS includes all governmentally active
counties and equivalent entities,
incorporated places, and legally defined
minor civil divisions, and legally
defined federally recognized American
Indian and Alaska Native areas
(including the Alaska Native Regional
Corporations). Each governmental entity
surveyed will receive materials covering
its jurisdiction and one or more forms.
These three years coincide with the
Census Bureau’s preparation for the
decennial census. There are less than
40,000 governments in the universe
each year.

In all other years, the BAS reporting
universe includes all legally defined
federally recognized American Indian
and Alaska Native areas, all
governmental counties and equivalent
entities, minor civil divisions in the six
New England States and those
incorporated places that have a
population of 2,500 or greater. The
reporting universe is approximately
14,000 governments. The Census Bureau
follows up on a subset of governments
designated as the reporting universe.

In the years ending in 1 through 7, the
Census Bureau may enter into
agreements with individual States to
modify the universe of minor civil
divisions and/or incorporated places to

include additional entities that are
known by that State to have had
boundary changes, without regard to
population size. Each year, the BAS will
also include each year a single
respondent request for municipio,
barrio, barrio-pueblo, and subbarrio
boundary and status information in
Puerto Rico and Hawaiian Homeland
boundary and status information in
Hawaii.

No other Federal agency collects these
data nor is there a standard collection of
this information at the State level. The
Census Bureau’s BAS is a unique survey
providing a standard result for use by
federal, state, local, and tribal
governments and by commercial,
private, and public organizations.

As part of our partnerships developed
with state and county governments, the
universe is modified with local
knowledge to target those governments
known to have changes and delete
governments with no changes to
minimize unnecessary burden.

The final stage is our newly added
quality assurance State Certification
program, allowing the state level
agencies to verify that the status and
boundary updates received through the
annual BAS were accomplished
according to state law. During each
cycle of this program, Governor-
designated State Certifying Officials
(SCO) review listings of legal boundary
changes reported to the BAS during the
previous year. The SCO is able to
certify, edit, add, or reverse reported
annexations, and they may mark a legal
boundary change as a duplicate of a
previously reported change.

In addition, we are removing the
Boundary Validation Program (BVP)
from the clearance. The BVP is
conducted only for the year of the
decennial census.

The BAS information is used to: (1)
Classify data collected in the periodic
decennial and economic censuses and
annual surveys; (2) serve as the primary
source of information regarding new
incorporations, disincorporations, and
other changes in the local and tribal
government inventory for the FIPS and
GNIS programs, state and local officials,
and private data users, (3) update its
estimates of the population as a result
of the creation of new governments, the
dissolution of governments, or changes
in boundaries for existing local or tribal
governments, (4) serve as the source for
governmental unit boundary
information as a framework layer of the
National Spatial Data Infrastructure for
The National Map and the data.gov Web
site.

Affected Public: State, local, or Tribal
governments.

Frequency: Annually.
Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.,
Section 6.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
jjessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Brian Harris-Kojetin, OMB
Desk Officer either by fax (202-395—
7245) or email (bharrisk@omb.eop.gov).

Dated: November 30, 2012.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012—29418 Filed 12-5-12; 8:45 am]|
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[B-53-2012]

Foreign-Trade Zone 20—Suffolk, VA;
Authorization of Production Activity;
Usui International Corporation (Diesel
Engine Fuel Lines); Chesapeake, VA

On June 28, 2012, the Virginia Port
Authority, grantee of FTZ 20, submitted
a notification of proposed production
activity to the Foreign-Trade Zones
(FTZ) Board on behalf of Usui
International Corporation within FTZ
20—Site 9, in Chesapeake, Virginia.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (77 FR 48127-48128,
8-13-2012). The FTZ Board has
determined that no further review of the
activity is warranted at this time. The
production activity described in the
notification is authorized, subject to the
FTZ Act and the Board’s regulations,
including Section 400.14.

Dated: November 30, 2012.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012-29534 Filed 12-5-12; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-836]

Glycine From the People’s Republic of
China: Preliminary Results of
Antidumping Duty Administrative
Review and Preliminary Partial
Rescission of Antidumping Duty
Administrative Review; 2011-2012

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on glycine from
the People’s Republic of China (the
PRC). The period of review (POR) is
March 1, 2011, through February 29,
2012. The review covers one exporter of
subject merchandise, Baoding Mantong
Fine Chemistry Co. Ltd. (Baoding
Mantong). We have preliminarily found
that Baoding Mantong has not
cooperated to the best of its ability and
has withheld information, significantly
impeding the proceeding. Therefore, we
preliminarily determine that we must
rely on facts otherwise available, with
an adverse inference, in order to
determine a weighted-average dumping
margin for Baoding Mantong.

DATES: Effective Date: December 6, 2012.

FOR FURTHER INFORMATION CONTACT:
Brian Davis or Ericka Ukrow, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington DC 20230;
telephone: (202) 482—-7924 or (202) 482—
0405, respectively.

SUPPLEMENTARY INFORMATION:

Scope of the Order

The product covered by the
antidumping duty order is glycine,
which is a free-flowing crystalline
material, like salt or sugar.® The subject
merchandise is currently classifiable
under Harmonized Tariff Schedule of
the United States (HTSUS) subheading:
2922.49.4020. The HTSUS subheading
is provided for convenience and
customs purposes only; the written

1 See Decision Memorandum for the Preliminary
Results of Antidumping Duty Administrative
Review and Preliminary Partial Rescission of
Antidumping Duty Administrative Review: Glycine
from the People’s Republic of China” from
Christian Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
to Ronald K. Lorentzen, Acting Assistant Secretary
for Import Administration, dated concurrently with
this notice (Preliminary Decision Memorandum),
for a complete description of the scope of the order.

product description of the scope of the
order is dispositive.2

Preliminary Partial Rescission of
Review

With the exception of Baoding
Mantong, the sole mandatory
respondent in this proceeding, we are
preliminarily rescinding this review for
all other companies named in the
Initiation Notice 3 because while the
review requests have been withdrawn in
a timely manner, these companies have
not previously received separate rate
status and, as such, remain part of the
PRC-wide entity.

Methodology

The Department has conducted this
review in accordance with section
751(a)(1)(A) of the Tariff Act of 1930, as
amended (the Act). For a full
description of the methodology
underlying our conclusions, see
Preliminary Decision Memorandum,
which is hereby adopted by this notice.
The Preliminary Decision Memorandum
is a public document and is on file
electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at http://iaaccess.trade.gov and in
the Central Records Unit, room 7046 of
the main Department of Commerce
building. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
on the internet at http://www.trade.gov/
ia/. The signed Preliminary Decision
Memorandum and the electronic
versions of the Preliminary Decision
Memorandum are identical in content.

Preliminary Results of Review

The Department preliminarily
determines that the following weighted-
average dumping margin exists:

Dumping
Exporter margin
(percent)
PRC-wide entity (including
Baoding Mantong Fine
Chemistry Co., Ltd.) .............. 453.79

Disclosure and Public Comment

The Department will disclose
calculations performed, if applicable,
for these preliminary results to the
parties within five days of the date of

2 See Antidumping Duty Order: Glycine from the
People’s Republic of China, 60 FR 16116 (March 29,
1995).

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 77 FR 25401 (April
30, 2012) (Initiation Notice).

publication of this notice in accordance
with 19 CFR 351.224(b). Interested
parties may submit written comments
no later than 30 days after the date of
publication of these preliminary results
of review.# Rebuttals to written
comments may be filed no later than
five days after the written comments are

filed.s

Any interested party may request a
hearing within 30 days of publication of
this notice.® Hearing requests should
contain the following information: (1)
The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of the issues
to be discussed. Oral presentations will
be limited to issues raised in the briefs.
If a request for a hearing is made, parties
will be notified of the time and date for
the hearing to be held at the U.S.
Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230.7

The Department will issue the final
results of this administrative review,
which will include the results of its
analysis of issues raised in any such
comments, within 120 days of
publication of these preliminary results,
pursuant to section 751(a)(3)(A) of the
Act.

Assessment Rates

Upon issuing the final results of the
review, the Department shall determine,
and U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries. The
Department intends to issue assessment
instructions to CBP 15 days after the
date of publication of the final results of
review. The Department recently
announced a refinement to its
assessment practice in non-market
economy (NME) cases.8 Pursuant to this
refinement in practice, for entries that
were not reported in the U.S. sales
databases submitted by companies
individually examined during this
review, the Department will instruct
CBP to liquidate such entries at the
NME-wide rate. In addition, if the
Department determines that an exporter
under review had no shipments of the
subject merchandise, any suspended
entries that entered under that
exporter’s case number (i.e., at that

4 See 19 CFR 351.309(c).

5 See 19 CFR 351.309(d).

6 See 19 CFR 351.310(c).

7 See 19 CFR 351.310(d).

8 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (October 24, 2011) (“Assessment Practice
Refinement”).
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exporter’s rate) will be liquidated at the
NME-wide rate.®

For any individually examined
respondents whose weighted-average
dumping margin is above de minimis,
we will calculate importer-specific ad
valorem duty assessment rates based on
the ratio of the total amount of dumping
calculated for the importer’s examined
sales to the total entered value of those
same sales in accordance with 19 CFR
351.212(b)(1).19 We will instruct CBP to
assess antidumping duties on all
appropriate entries covered by this
review when the importer-specific
assessment rate calculated in the final
results of this review is above de
minimis. Where either the respondent’s
weighted-average dumping margin is
zero or de minimis, or an importer-
specific assessment rate is zero or de
minimis, we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.

The final results of this review shall
be the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review and for future deposits of
estimated duties, where applicable.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for shipments of
the subject merchandise from the PRC
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by
sections 751(a)(2)(C) of the Act: (1) For
the PRC-wide entity (including Baoding
Mantong), the cash deposit rate will be
that established in the final results of
this review; (2) for previously
investigated or reviewed PRC and non-
PRC exporters not listed above that
received a separate rate in a prior
segment of this proceeding, the cash
deposit rate will continue to be the
existing exporter-specific rate; (3) for all
PRC exporters of subject merchandise
that have not been found to be entitled
to a separate rate, the cash deposit rate
will be that for the PRC-wide entity; and
(4) for all non-PRC exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to the PRC
exporter that supplied that non-PRC

9 See Assessment Practice Refinement, 76 FR at
65694,

101n these preliminary results, the Department
applied the assessment rate calculation method
adopted in Antidumping Proceedings: Calculation
of the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings: Final Modification, 77 FR 8101
(February 14, 2012).

exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.213.

Dated: November 29, 2012.
Ronald K. Lorentzen,
Acting Assistant Secretary for Import
Administration.
Appendix I
List of Topics Discussed in the Preliminary
Decision Memorandum

1. Partial Rescission of Review

2. Separate Rates

3. Use of Facts Available and Adverse
Facts Available
[FR Doc. 2012-29543 Filed 12—-5-12; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-501]

Circular Welded Carbon Steel Pipes
and Tubes From Turkey; Final Results
of Antidumping Duty Administrative
Review; 2010 to 2011

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.
SUMMARY: On June 1, 2012, the
Department of Commerce (“the
Department”’) published the preliminary
results of the administrative review of
the antidumping duty order on circular
welded carbon steel pipes and tubes
from Turkey.? This review covers four
producers and exporters of subject
merchandise: Borusan, Erbosan,
Toscelik, and Yucel.2 The period of

1 See Circular Welded Carbon Steel Pipes and
Tubes From Turkey: Notice of Preliminary Results
of Antidumping Duty Administrative Review, 77 FR
32508 (June 1, 2012) (“Preliminary Results”).

2The Department initiated a review on the
Borusan Group, which includes Borusan
Mannesmann Boru Sanayi ve Ticaret A.S., Borusan
Birlesik Boru Fabrikalari San ve Tic., Borusan

review (“POR”) is May 1, 2010, through
April 30, 2011. Based on our analysis of
the comments received, we have made
certain changes in the margin
calculations. The final results,
consequently, differ from the
Preliminary Results. The final weighted-
average dumping margins for the
reviewed firms are listed below in the
section entitled “Final Results of
Review.”

DATES: Effective Date: December 6, 2012.

FOR FURTHER INFORMATION CONTACT:
Victoria Cho or Christopher Hargett, at
(202) 4825075 or (202) 482—-4161,
respectively; AD/CVD Operations,
Office 8, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On June 1, 2012, the Department
published the Preliminary Results. In
the Preliminary Results, the Department
did not address the targeted dumping
allegation submitted by the petitioner
on May 9, 2012 and May 14, 2012.3 We
invited interested parties to comment on
the Preliminary Results.*

On October 23, 2012, the Department
issued a post-preliminary analysis.5 At
that time, we invited parties to comment
on the Department’s analysis in
addressing the petitioners’ targeted
dumping allegation in this review.6

On October 27, 2012, we invited
Borusan to submit certain cost data.”
Borusan submitted that data on October
29, 2012.8

Istikbal Ticaret T.A.S., Boruson Gemlik Boru
Tesisleri A.S., Borusan Thracat Ithalat ve Dagitim
A.S., Borusan Ithicat ve Dagitim A.S., and Tubeco
Pipe and Steel Corporation (collectively,
“Borusan”’); ERBOSAN Erciyas Boru Sanayi ve
Ticaret A.S. (“Erbosan’’); Toscelik Profil ve Sac
Endustrisi A.S., Toscelik Metal Ticaret A.S., Tosyali
Dis Ticaret A.S. (collectively, “Toscelik”); the Yucel
Group and all affiliates, Yucel Boru ve Profil
Endustrisi A.S., Yucelboru Ihracat Ithalat ve
Pazarlama A.S., and Cayirova Boru Sanayi ve
Ticaret A.S. (collectively, “Yucel.”).

3 See id., 77 FR at 32510.

4 See id., 77 FR at 32512.

5 See the Department’s ““Circular Welded Carbon
Steel Pipes and Tubes from Turkey 2010-2011
Administrative Review: Post-Preliminary Analysis
and Calculation Memorandum,” dated October 23,
2012 (“Post-Preliminary Analysis”).

6 See Post-Preliminary Analysis at 5; see also the
Department’s October 31, 2012, memorandum to
the File setting the case and rebuttal brief due dates.

7 See the Department’s October 27, 2012, section
D supplemental questionnaire to Borusan.

8 See Letter from Borusan to the Department,
dated October 28, 2012, entitled “Response of
Borusan Mannesmann Boru Sanayi ve Ticaret A.S.
to the Supplemental Questionnaire Regarding
Targeted Dumping in the 2010-2011 Antidumping
Administrative Review Involving Certain Welded
Carbon Steel Standard Pipe from Turkey.”
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On November 5, 2012, U.S. Steel and
Borusan submitted comments on the
Department’s analysis of the petitioners’
targeted dumping allegation in the Post-
Preliminary Analysis.?® On November 8,
2012, U.S. Steel and Toscelik submitted
rebuttal comments to the Department’s
Post-Preliminary Analysis.10

Period of Review

The POR covered by this review is
May 1, 2010, through April 30, 2011.

Scope of the Order

The products covered by the order
include circular welded non-alloy steel
pipes and tubes, of circular cross-
section, not more than 406.4 millimeters
(16 inches) in outside diameter,
regardless of wall thickness, surface
finish (black, galvanized, or painted), or
end finish (plain end, beveled end,
threaded and coupled). Those pipes and
tubes are generally known as standard
pipe, though they may also be called
structural or mechanical tubing in
certain applications. All carbon steel
pipes and tubes within the physical
description outlined above are included
in the scope of this order, except for line
pipe, oil country tubular goods, boiler
tubing, cold-drawn or cold-rolled
mechanical tubing, pipe and tube
hollows for redraws, finished
scaffolding, and finished rigid conduit.

Imports of these products are
currently classifiable under the
following Harmonized Tariff Schedule
of the United States (“HTSUS”’)
subheadings: 7306.30.10.00,
7306.30.50.25, 7306.30.50.32,
7306.30.50.40, 7306.30.50.55,
7306.30.50.85, and 7306.30.50.90.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.1?

Determination of No Reviewable
Entries

On September 30, 2011, the
Department determined that Erbosan
had no reviewable entries during the
POR.12 On October 17, 2011, the

9 See U.S. Steel’s November 5, 2012, comments to
the Department’s Post-Preliminary Analysis;
Borusan’s November 5, 2012, comments to the
Department’s Post-Preliminary Analysis.

10 See Toscelik’s November 8, 2012, rebuttal
comments to the Department’s Post-Preliminary
Analysis; U.S. Steel November 8, 2012, rebuttal
comments to the Department’s Post-Preliminary
Analysis.

11For the complete scope of this review, see
Certain Welded Carbon Steel Pipe and Tube From
Turkey: Notice of Final Results of Antidumping
Duty Administrative Review, 76 FR 76939
(December 9, 2011).

12 See Memorandum from Christian Marsh,
Deputy Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Ronald K.

Department determined that Yucel had
no entries subject to review during the
POR.13 As a result, in the Preliminary
Results, the Department preliminarily
determined that Erbosan and Yucel had
no reviewable entries during the POR.14
No interested party has since submitted
additional record evidence or
commented on this issue. Therefore,
based on the record evidence, we
continue to find that these respondents
had no reviewable entries during the
POR.

Moreover, consistent with our
practice, we intend to issue liquidation
instructions to U.S. Customs and Border
Protection (‘““CBP”’) concerning entries
for Erbosan and Yucel following the
final results of the review.1®> We will
instruct CBP to liquidate any existing
unliquidated entries of merchandise
produced and/or exported by Erbosan
and Yucel at the all-others rate.16

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
proceeding and to which we have
responded are listed in Appendix I to
this notice and addressed in the Issues
and Decision Memorandum, dated
concurrently with, and hereby adopted
by, this notice.1” The Issues and

Lorentzen, Acting Assistant Secretary for Import
Administration, entitled “Welded Carbon Steel Pipe
and Tube from Turkey (Period of Review: May 1,
2010, through April 30, 2011): Whether Entries Are
Reviewable for ERBOSAN Erciyas Boru Sanayi ve
Ticaret A.S.,” dated September 30, 2011.

13 See Memorandum from Christian Marsh,
Deputy Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Ronald K.
Lorentzen, Acting Assistant Secretary for Import
Administration, entitled “Welded Carbon Steel Pipe
and Tube from Turkey (Period of Review: May
1,2010, through April 30, 2011): Whether the Yucel
Group’s Entry Is Properly Classified and Subject to
Review,” dated October 17, 2011.

14 See Preliminary Results, 77 FR at 32509.

15 See Stainless Steel Butt-Weld Pipe Fittings
From Italy: Preliminary Results of Antidumping
Duty Administrative Review and Preliminary No
Shipment Determination, 76 FR 79651, 7965152
(December 22, 2011), unchanged in Stainless Steel
Butt-Weld Pipe Fittings From Italy: Final Results of
Antidumping Duty Administrative Review and
Final No Shipment Determination, 77 FR 24459,
24460 (April 24, 2012); see also Antidumping and
Countervailing Duty Proceedings: Assessment of
Antidumping Duties, 68 FR 23954 (May 6, 2003).

16 See, e.g., Magnesium Metal From the Russian
Federation: Preliminary Results of Antidumping
Duty Administrative Review, 75 FR 26922 (May 13,
2010), unchanged in Magnesium Metal From the
Russian Federation: Final Results of Antidumping
Duty Administrative Review, 75 FR 56989
(September 17, 2010).

17 See Issues and Decision Memorandum from
Christian Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
to Ronald K. Lorentzen, Acting Assistant Secretary
for Import Administration, entitled “Final Results
of the Antidumping Duty Administrative Review:
Circular Welded Carbon Steel Pipes and Tubes from
Turkey—May 1, 2010, through April 30, 2011,”
dated concurrently with this notice.

Decision Memorandum is a public
document and is on file in the Central
Records Unit (“CRU”’), Room 7046 of
the main Department of Commerce
Building, as well as electronically via
Import Administration’s Antidumping
and Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”). IA ACCESS is available to
registered users at http://
iaacess.trade.gov and is available to all
parties in the CRU. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly on the internet at http://
www.trade.gov/ia/frn/index.html. The
signed Issues and Decision
Memorandum and the electronic
versions of the Issues and Decision
Memorandum are identical in content.

Changes From the Preliminary Results
and Post-Preliminary Results

Based on our analysis of the
comments received from interested
parties, we have made the following
changes in calculating Borusan’s and
Toscelik’s dumping margins for the final
results: (1) We have corrected the home
market window period to account for all
of Borusan’s POR sales; (2) we are not
including Borusan’s revenue from the
sale of land and profit from the previous
year and, instead, will exclude such
revenue from the calculation of the
general and administrative (“G&A”)
expense ratio; (3) we are including
unpaid exempted import duties in the
calculation of Borusan’s cost of
production; and (4) we re-calculated
Toscelik’s U.S. credit expense by using
Toscelik’s own rates from short-term
loans in the United States. See Issues
and Decision Memorandum at
Comments 1 through 4 for Borusan and
Comment 5 for Toscelik. For further
details on how the changes were
applied in the margin calculation, see
Memorandum to the File, from Victoria
Cho and Christopher Hargett,
International Trade Analysts, through
Robert James, Program Manager, entitled
“Final Results in the 2010/2011
Administrative Review on Circular
Welded Carbon Steel Pipes and Tubes
from Turkey,” dated November 30,
2012; see also Memorandum from James
J. Balog, through Michael P. Martin, to
Neal M. Halper, entitled “Cost of
Production and Constructed Value
Calculation Adjustments for the Final
Results—Borusan Mannesmann Boru
Sanayive Ticaret A.S.,” dated November
28, 2012.

Final Results of Review

As a result of this review, we
determine that the following weighted-
average dumping margins exist for the
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period May 1, 2010, through April 30,
2011:

Weighted-
average
Manufacturer/exporter dumping
margin
(percent)
Borusan ... 6.05
TosceliK ....ooovveeeiieeeiieees 0.00
Disclosure

We will disclose calculation
memorandums used in our analysis to
parties to these proceedings within five
days of the date of publication of this
notice.’8

Assessment

Pursuant to section 751(a)(2)(A) of the
Tariff Act of 1930, as amended (“‘the
Act”), and 19 CFR 351.212(b), the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review. The
Department intends to issue assessment
instructions to CBP 15 days after the
date of publication of these final results
of review.

For assessment purposes, the
Department applied the assessment rate
calculation method adopted in
Antidumping Proceedings: Calculation
of the Weighted-Average Dumping
Margin and Assessment Rate in Certain
Antidumping Proceedings: Final
Modification, 77 FR 8101 (February 14,
2012).

We calculated such rates based on the
ratio of the total amount of dumping
calculated for the examined sales to the
total entered value of the sales for which
entered value was reported. If an
importer-specific assessment rate is zero
or de minimis (i.e., less than 0.50
percent) or exporter has a weighted-
average dumping margin that is zero or
de minimis, the Department will
instruct CBP to assess that importer’s
entries of subject merchandise without
regard to antidumping duties, in
accordance with 19 CFR 351.106(c)(2).

The Department clarified its
“automatic assessment” regulation on
May 6, 2003.19 This clarification will
apply to entries of subject merchandise
during the POR produced by companies
included in these final results of review
for which the reviewed companies did
not know their merchandise was
destined for the United States. In such
instances, we will instruct CBP to

18 See 19 CFR 351.224(b).

19 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

liquidate unreviewed entries at the
country-specific all-others rate
established in the less-than-fair-value
(“LTFV”) investigation if there is no rate
for the intermediate company(ies)
involved in the transaction.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of this notice of final results
of the administrative review for all
shipments of subject merchandise
entered or withdrawn from warehouse,
for consumption, on or after the
publication date, as provided by section
751(a)(2)(C) of the Act: (1) For the
companies subject to this review, the
cash deposit rate will be the respective
rates established in the final results of
this review, as listed above; (2) for
previously reviewed or investigated
companies not listed above that have
their own rates, the cash deposit rate
will continue to be the company-
specific rate published for the most
recently completed segment of this
proceeding in which that manufacturer
or exporter participated; (3) if the
exporter is not a firm covered in this
review, a prior review, or the LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recently
completed segment of this proceeding
for the manufacturer of the subject
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous
completed segment conducted under
this proceeding by the Department, the
cash deposit rate will be 14.74 percent,
the all-others rate, established in the
LTFV investigation.2? These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping and/or countervailing
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping and/or
countervailing duties occurred and the
subsequent increase in antidumping
duties by the amount of antidumping
and/or countervailing duties
reimbursed.

20 See Antidumping Duty Order; Welded Carbon

Steel Standard Pipe and Tube Products From
Turkey, 51 FR 17784, 17784 (May 15, 1986).

Notification to Interested Parties

This notice serves as the only
reminder to parties subject to
administrative protective order (“APQO”)
of their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results of review in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: November 30, 2012.
Ronald K. Lorentzen,
Acting Assistant Secretary for Import
Administration.

Appendix I—Issues in Issues and

Decision Memorandum

General Issues

Comment 1: Whether To Apply Targeted
Dumping to Borusan and Toscelik

Company Specific Issues

Borusan

Comment 2: Home Market Window Period

Comment 3: G&A Expenses Calculation

Comment 4: Unpaid Exempted Duties as a
Part of the Cost of Production

Toscelik

Comment 5: U.S. Credit Expense

[FR Doc. 2012—-29529 Filed 12-5-12; 8:45 am]|

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-809]

Hot-Rolled Flat-Rolled Carbon-Quality
Steel Products From the Russian
Federation; 2010-2011; Final Results
of Administrative Review and Revision
of Agreement Suspending
Antidumping Duty Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: On June 1, 2012, the
Department of Commerce (“the
Department”’) published its preliminary
results of administrative review of the
Agreement Suspending the
Antidumping Duty Investigation on
Certain Hot-Rolled Flat-Rolled Carbon-
Quality Steel Products from the Russian
Federation (“the Agreement”) for the
period July 1, 2010 through June 30,
2011. See Hot-Rolled Flat-Rolled
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Carbon-Quality Steel Products From the
Russian Federation; Preliminary Results
of the Administrative Review of the
Suspension Agreement, 77 FR 32513
(June 1, 2012) (“Preliminary Results”).
In its Preliminary Results, the
Department determined that, although
the Government of the Russian
Federation was in compliance with the
Agreement, the Department’s evaluation
with respect to the status of the
Agreement indicated that the Agreement
was not meeting its statutory
requirement to prevent price
undercutting of domestic hot-rolled
steel prices. On November 14 and 15,
2012, respectively, the Department and
the Ministry of Economic Development
of the Russian Federation (‘“The
Economy Ministry of Russia”) initialed
a draft revision to the Agreement which
realigns the reference prices issued
pursuant to the Agreement with current
U.S. market prices. The Department
requested, and received on November
23,2012, comments from interested
parties on the initialed draft revision.
On November 30, 2012, the Department
and The Economy Ministry of Russia
signed the final revision to the
Agreement. The revision to the
Agreement reestablishes the
effectiveness of the reference price
mechanism and, thus, brings the revised
Agreement into compliance with the
statutory requirement to prevent the
undercutting of domestic price levels by
imports of Russian hot-rolled steel.
DATES: Effective Date: November 30,
2012.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon or Anne D’Alauro,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230, telephone: (202) 482—-0162 or
(202) 482-4830.

SUPPLEMENTARY INFORMATION:

Background

In response to a request from Nucor
Corporation (“Nucor”), a domestic
interested party, the Department
conducted an administrative review of
the Agreement, and, on June 1, 2012, the
Preliminary Results were published in
the Federal Register. Section
751(a)(1)(C) of the Act specifies that, in
an administrative review of a
suspension agreement, the Department
shall “review the current status of, and
compliance with, any agreement by
reason of which an investigation was
suspended.” In this case, the
Department reviewed the current status
of, and compliance with, the
Agreement, which was signed by the

Department and the Ministry of Trade of
the Russian Federation on July 12, 1999,
and suspended the antidumping duty
investigation. Because the Department
determined that the Russian Federation
was a non-market economy country at
that time, the Agreement was entered
into under section 734(]) of the Act,
which applies to non-market economy
countries.! This section provides that
the Department may suspend an
investigation upon acceptance of an
agreement with a non-market economy
country to restrict the volume of imports
into the United States, if the Department
determines that the agreement is in the
public interest; that effective monitoring
is possible; and that the agreement “will
prevent the suppression or undercutting
of price levels of domestic products by
imports of the merchandise under
investigation.” Section 734(J)(1). For
this purpose, the Agreement’s terms
established annual quota limits and a
reference price mechanism to provide
minimum prices for sales of Russian
hot-rolled steel imports into the U.S.
market. The reference price mechanism
in the Agreement relied on quarterly
adjustments, based on the average unit
prices of fairly-traded imports as
reported by the U.S. Bureau of the
Census, as specified under Section IIL.E
of the Agreement.

In evaluating the information on the
record of the administrative review with
respect to the current status of, and
compliance with, the Agreement, the
Department preliminarily determined
that the Agreement’s reference price
mechanism, in its current form, was no
longer preventing price undercutting by
Russian imports of hot-rolled steel into
the U.S. market, and, as a result,
preliminarily determined that the
Agreement was no longer fulfilling its
statutory requirement. See Preliminary
Results, 77 FR at 32516. The
Department preliminarily determined
that the record evidence indicated that
the adjustments made quarterly within
the Agreement’s existing reference price
mechanism failed to keep pace with
changes in U.S. market prices. Further,
once the reference prices became too
low relative to U.S. market prices, the
subsequent quarterly adjustments were
no longer effective in providing new
reference prices that were reflective of
U.S. market prices for hot-rolled steel.
In addition, the Department
preliminarily determined that the record
evidence indicated that the failing

1In a memorandum dated June 6, 2002, based on

the evidence of Russian economic reforms to that
date, the Department revoked Russia’s status as a
non-market-economy country under section
771(18)(B) of the Act, with such revocation effective
as of April 1, 2002.

reference price mechanism, as
described, had led to the undercutting
of domestic hot-rolled steel price levels
by Russian hot-rolled steel imports
during the period of review (“POR”). As
a separate matter, in its preliminary
results, the Department found no
evidence, in the information submitted
by interested parties in the
administrative review, that the
Agreement had been violated during the
POR.

After the publication of the
Preliminary Results, the Department
offered interested parties an opportunity
to place additional factual information
on the record of this administrative
review. The Russian producers Joint
Stock Company Severstal (““Severstal”),
Novolipetsk Steel, Magnitogorsk Iron
and Steel Works, and OJSC “OMK-
Steel” (collectively, “the Russian
producers”), and Nucor placed factual
information on the record on July 5,
2012. Severstal and the domestic
producers Nucor, ArcelorMittal USA
LLGC, United States Steel Corporation,
Gallatin Steel Company, Steel
Dynamics, Inc., and SSAB N.A.D., Inc.
(collectively, ““the domestic
producers”), placed rebuttal factual
information on the record on July 16,
2012. The Economy Ministry of Russia,
the Russian producers and the domestic
producers submitted case and rebuttal
briefs in response to the Preliminary
Results on July 23, 2012, and August 1,
2012, respectively.

On September 21, 2012, the
Department extended the deadline for
the final results of review from October
1, 2012, until November 28, 2012. See
Memorandum to Lynn Fischer Fox,
Deputy Assistant Secretary for Policy
and Negotiations in Import
Administration, regarding ‘“Extension of
Deadline for Final Results of
Administrative Review of the
Suspension Agreement” (September 21,
2012). The Department subsequently
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from October 29,
2012, through October 30, 2012. Thus,
all deadlines in this segment of the
proceeding have been extended by two
days. The revised deadline for the final
results of this review is now November
30, 2012. See Memorandum to the
Record from Paul Piquado, Assistant
Secretary for Import Administration,
regarding “Tolling of Administrative
Deadlines As a Result of the
Government Closure during the Recent
Hurricane” (October 31, 2012).

On January 31, 2012, the Department
requested consultations with The
Economy Ministry of Russia, under
Section VIIL.C of the Agreement, to
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discuss the issues of the alleged sales of
Russian hot-rolled steel imports at
prices that called into question the
effectiveness of the Agreement’s
reference price mechanism and whether
or not the Agreement was fulfilling its
statutory mandate to prevent the
undercutting and suppression of
domestic hot-rolled steel prices. On
February 23, 2012, and September 26—
27, 2012, the Department and The
Economy Ministry of Russia held
consultations in Washington, DC, and
on June 1, 2012, in Paris, France, to
discuss these issues. The Department
and The Economy Ministry of Russia
exchanged several written proposals in
an attempt to resolve these concerns and
to bring the Agreement into alignment
with its statutory requirement to prevent
the undercutting of domestic price
levels for hot-rolled steel.

On November 14 and 15, 2012,
respectively, the Department and The
Economy Ministry of Russia initialed a
draft revision to the Agreement in
which the parties agreed to updated
reference prices for the fourth quarter of
the 2012 Export Limit Period, based on
current domestic prices published by
the industry publication
SteelBenchmarker, as well as a
modification to the quarterly adjustment
mechanism for making future quarterly
reference price adjustments. On
November 15, 2012, the Department
released to interested parties the
initialed draft revision to the Agreement
and requested that comments be
submitted to the Department by
November 23, 2012. See Memorandum
to All Interested Parties from Sally C.
Gannon Re “Draft Revision to the
Agreement Suspending the
Antidumping Investigation on Certain
Hot-Rolled Flat-Rolled Carbon-Quality
Steel Products from the Russian
Federation; Request for Comments”
(November 15, 2012). The initialed draft
revision and request for comments were
also published in the Federal Register
on November 23, 2012. See Initialed
Draft Revision to the Agreement
Suspending the Antidumping
Investigation on Certain Hot-Rolled Flat-
Rolled Carbon Quality Steel Products
from the Russian Federation; Request
for Comment, 77 FR 70142 (November
23, 2012). The Department received
timely comments on the draft revision
from The Economy Ministry of Russia,
the Russian producers, and the domestic
producers. The Department has
considered, and responded to, all
relevant comments concerning the
revised Agreement in the Issues and
Decision Memorandum (‘“‘Decision
Memorandum”) accompanying this

notice. The revised Agreement is
effective on November 30, 2012, the
date of the signing of the revised
Agreement.

Scope of Agreement

The merchandise subject to the
Agreement is certain hot-rolled flat-
rolled carbon-quality steel products.
The covered merchandise is classified
in the Harmonized Tariff Schedule of
the United States (“HTSUS”’) at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7211.14.00.90, 7211.19.15.00,
7211.19.20.00, 7211.19.30.00,
7211.19.45.00, 7211.19.60.00,
7211.19.75.30, 7211.19.75.60,
7211.19.75.90, 7212.40.10.00,
7212.40.50.00, 7212.50.00.00. Certain
hot-rolled flat-rolled carbon-quality
steel covered include: Vacuum
degassed, fully stabilized; high strength
low alloy; and the substrate for motor
lamination steel may also enter under
the following tariff numbers:
7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.01.80. Although the HTSUS
subheadings are provided for
convenience and Customs purposes, the
written description of the covered
merchandise is dispositive.

See the accompanying Decision
Memorandum for the full description of
merchandise covered by the Agreement.

Period of Review

The POR is July 1, 2010 through June
30, 2011.

Final Results of Administrative Review

As noted above, in its Preliminary
Results, the Department evaluated the
information on the record of the
administrative review with respect to
the current status of, and compliance
with, the Agreement and preliminarily
determined that the Agreement’s
reference price mechanism was no
longer preventing price undercutting by
Russian imports of hot-rolled steel into

the U.S. market, and, as a result, that the
Agreement was no longer fulfilling its
statutory requirement. The Department
indicated in its Preliminary Results that,
on February 23, 2012, it had entered
into consultations with The Economy
Ministry of Russia to discuss the issues
of the alleged sales of Russian hot-rolled
steel imports at prices that called into
question the effectiveness of the
Agreement’s reference price mechanism
and whether the Agreement was
fulfilling its statutory mandate to
prevent the undercutting and
suppression of domestic hot-rolled steel
prices. The Department further
indicated that it intended to move
forward with additional consultations
with The Economy Ministry of Russia
during the course of the administrative
review period, as mutually agreed, in an
attempt to resolve these concerns and to
bring the Agreement back into
alignment with its statutory requirement
to prevent price undercutting. See
Preliminary Results, 77 FR at 32516.

Pursuant to the government-to-
government negotiations that took place
during the course of the administrative
review, including direct consultations
in February, June and September of
2012, the Department and The Economy
Ministry of Russia reached an agreement
on a revised Agreement that would meet
the statutory requirement of preventing
the undercutting of domestic prices of
hot-rolled steel. The Department and
The Economy Ministry of Russia signed
the revision to the Agreement on
November 30, 2012, the same day these
final results were issued. As described
above, the revised Agreement provides
updated reference prices for the fourth
quarter of the 2012 Export Limit Period,
based on current domestic prices
published by the industry publication
SteelBenchmarker, and modifies the
quarterly adjustment mechanism for
updating the reference prices going
forward. The use of a published source
for current U.S. market pricing of hot-
rolled steel to update the reference
prices, and the modifications to the
quarterly adjustment mechanism going
forward, ensure that the revised
Agreement complies with the statutory
requirements, pursuant to section 734(J)
of the Act.

For a detailed discussion of the
relevant comments received from
interested parties, and the Department’s
response to those comments, see the
Decision Memorandum. Because the
Department has determined that the
revised Agreement, which has been
signed by the Department and The
Economy Ministry of Russia, is in
compliance with the requirements of
section 734 of the Act, the Department
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finds that the interested parties’
comments concerning the original,
unrevised Agreement are moot. In
addition, because we have not reached
a final determination with respect to the
original, unrevised Agreement, the
provisions of 19 CFR 351.209(c) with
respect to suspension of liquidation do
not apply.

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

The text of the signed revision to the
Agreement follows in Annex 1 to this
notice.

Dated: November 30, 2012.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

Annex 1

REVISION TO THE AGREEMENT
SUSPENDING THE ANTIDUMPING
INVESTIGATION ON CERTAIN HOT-
ROLLED FLAT-ROLLED CARBON-
QUALITY STEEL PRODUCTS FROM
THE RUSSIAN FEDERATION

The Agreement Suspending the
Antidumping Investigation on Certain
Hot-Rolled Flat-Rolled Carbon-Quality
Steel Products from the Russian

Federation (‘“Agreement”), signed by the
United States Department of Commerce
and the Ministry of Trade of the Russian
Federation on July 12, 1999, is revised
as set forth below. Consistent with
Section XI.C of the Agreement
governing ““‘Other Provisions,” the
English and Russian language versions
of this revision shall be authentic, with
the English version being controlling.

If a provision of the Agreement
conflicts with a provision of this
revision, the provision of the revision
shall supersede the provision of the
Agreement to the extent of the conflict.
All other provisions of the Agreement
and their applicability continue with
full force. The Agreement and the
present revision to the Agreement are
applied without prejudice to either
party’s rights under the WTO.

The United States Department of
Commerce (“DOC”’) and Ministry of
Economic Development of the Russian
Federation (‘““The Economy Ministry of
Russia”) hereby agree as follows:

Section III.C is revised, as follows:

III.C. The Reference Prices for the
fourth quarter of the 2012 Export Limit
Period, corresponding to October 1,
2012 through December 31, 2012, shall
be updated by using the following
procedure:

1. To update the Reference Price for
Group One products, DOC shall average
FOB U.S. mill (East of the Mississippi)
prices for hot-rolled band (“HRB”’) from
the public source SteelBenchmarker for
the two months, September and October
2012, resulting in $684 per metric ton.2

2. DOC shall decrease the two-month
average price resulting from Section
II1.C.1 by two percent to account for the
percentage difference between the

average SteelBenchmarker price and the
average unit value of fairly-traded
imports for the July 2010 through July
2012 period, resulting in $670.32 per
metric ton.

3. DOC shall adjust the price resulting
from Section III.C.2 for freight and
transportation expenses, using the
following methodology. DOC shall
calculate the freight and transportation
expenses using publicly-available
import statistics from the U.S. Bureau of
the Census (from the International Trade
Commission’s Dataweb) for January—
June 2012. Based on the difference
between the CIF values of Russian hot-
rolled steel imports relative to the
Customs values for the same entries
during this period, DOC shall calculate
the percentage ratio to be used as a
deduction for freight and transportation
expenses. DOC shall then subtract the
resulting percentage amount of 10.23
percent from the price calculated in
Step 2 above to determine the updated
Reference Price of $601.75 per metric
ton for Group One products for the
October 1, 2012, through December 31,
2012, quarterly period.

4. DOC shall calculate the Reference
Prices for products in Groups Two and
Three for the October 1, 2012, through
December 31, 2012, quarterly period
based on a 10 and 28 percent increase,
respectively, to the Reference Price
calculated for Group One, as set forth
above.3

5. The resulting updated Reference
Prices for the fourth quarter of the 2012
Export Limit Period, corresponding to
October 1, 2012 through December 31,
2012, and effective as of the date of the
signing of this revision to the
Agreement, are as follows:

Group

Q4 2012
reference price

One—Commercial and Structural Quality

e LG O 0 TN

A1011-SS—Grades 30, 33, 36, 40.
A1018-SS—Grades 30, 33, 36, 40.
API 5L Grades A & B.
Two—HSLA & HSLA-F Quality
Grades: A572, A1011-HSLAS
A1018-HSLAS, A1011-HSLAS-F.
A1018-HSLAS-F.
API 5L Gr. X42, X46, X52, X56, X60.
API 5CT Grades J55 and K55.

Three—High Grade Coils and Sheets for Pipes and Casings

API BL Gr. X85, X70, @NGA X80 ......uoiuiiiiiiiiiiieiiiii ittt e e b b e e e e e bbb e e e

$601.75

661.92

770.24

2Group One corresponds to the original grades in
the reference price calculation under Section III.C
of the Agreement, including modifications to that
grade grouping made pursuant to administrative
proceedings conducted over the course of the
administration of the Agreement. See http://

ia.ita.doc.gov/reference-price/refprice-a821809.html

for the October 1, 2004-December 31, 2004 quarter.
3Groups Two (including modifications) and

Three were added to the reference price calculation,

in accordance with Section IIL.D of the Agreement,

and as a result of administrative proceedings
conducted over the course of the administration of
the Agreement. See http://ia.ita.doc.gov/reference-
price/refprice-a821809.html for the October 1,
2005-December 31, 2005 quarter.


http://ia.ita.doc.gov/reference-price/refprice-a821809.html
http://ia.ita.doc.gov/reference-price/refprice-a821809.html
http://ia.ita.doc.gov/reference-price/refprice-a821809.html
http://ia.ita.doc.gov/reference-price/refprice-a821809.html
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Section IILE is replaced with:

[LE. Thirty days before the start of
each quarter of each Export Limit Period
(beginning with the first quarter, or
January 1, 2013, through March 31,
2013), DOC shall calculate the new
quarterly Reference Prices, based on the
percentage increase or decrease in the
weighted-average unit import values for
hot-rolled steel from all countries not
subject to antidumping duty orders or
investigations over the most recent three
months for which data is available,
compared to the three preceding
months. The source of the unit import
values will be publicly-available import
statistics from the U.S. Bureau of the
Census (International Trade
Commission’s Dataweb). DOC will
provide The Economy Ministry of
Russia with the worksheets supporting
its calculation of the quarterly Reference
Prices at the time it provides the
Reference Prices to The Economy
Ministry of Russia. For the first
calculation only, i.e., for the quarterly
reference prices effective for January 1,
2013, through March 31, 2013, the
Department shall delay issuance of the
reference prices to The Economy
Ministry of Russia until the U.S. Bureau
of the Census releases data for October
2012 which shall be incorporated into
this calculation.

Signed in Washington, DC, on November
30, 2012.

For the United States Department of
Commerce:

Ronald K. Lorentzen,
Deputy Assistant Secretary for Import
Administration.

For the Ministry of Economic Development
of the Russian Federation:
Rinat M. Dosmukhamedov,
Trade Representative of the Russian
Federation in the USA.
[FR Doc. 2012-29537 Filed 12-5-12; 8:45 am)]
BILLING CODE 3510-DS-P

activated carbon from the People’s
Republic of China (“PRC”) based on
multiple timely requests for an
administrative review. The review
covers 187 companies. Based on a
withdrawal of the requests for review of
certain companies from Calgon Carbon
Corporation and Norit Americas Inc.
(“Petitioners”), we are now rescinding
this administrative review with respect
to two companies.

DATES: Effective Date: December 6, 2012.
FOR FURTHER INFORMATION CONTACT: Bob
Palmer, AD/CVD Operations, Office 9,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone (202) 482—-9068.

Background

In April 2012, the Department
received multiple timely requests to
conduct an administrative review of the
antidumping duty order on certain
activated carbon from the PRC (‘‘the
Order”). Based upon these requests, on
May 29, 2012, the Department
published a notice of initiation of an
administrative review of the Order
covering the period April 1, 2011, to
March 31, 2012.1 The Department
initiated the administrative review with
respect to 187 companies.2 On August
27,2012, Petitioners withdrew their
request for an administrative review on
Shanxi Xuanzhong Chemical Industry
Co., Ltd. (“Xuanzhong”) and Xi’an
Shuntong International Trade &
Industrials Co., Ltd. (“Xi’an”’).3
Petitioners were the only party to
request a review of these companies.

Partial Rescission

Pursuant to 19 CFR 351.213(d)(1), the
Secretary will rescind an administrative
review, in whole or in part, if a party
who requested the review withdraws

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-904]

Certain Activated Carbon From the
People’s Republic of China; 2011-
2012; Partial Rescission of the Fifth
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 29, 2012, the
Department of Commerce (“the
Department”’) published a notice of
initiation of an administrative review of
the antidumping duty order on certain

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Requests for Revocation in Part, 77 FR 31568, 31570
(May 29, 2012) (“Initiation Notice”).

2 See id.

3 Petitioners also withdrew their request for
review of Calgon Carbon (Tianjin) Co., Ltd.
(“Calgon”). However, Albemarle Corporation also
has submitted a request for an administrative
review of Calgon in the current proceeding. See
Letter from Albemarle Corporation, dated April 30,
2012. Additionally, we note that there are
additional companies for which all review requests
were withdrawn within the 90 day period. See
Letter to the Department from Petitioners, Re:
Certain Activated Carbon from the People’s
Republic of China: Petitioners’ Withdrawal of
Certain Requests for Administrative Review, dated
August 27, 2012. These additional companies for
which all review requests were withdrawn do not
have a separate rate from a prior segment of this
proceeding. We intend to address the disposition of
these companies in the preliminary results of this
review.

the request within 90 days of the date
of publication of notice of initiation of
the requested review. Petitioners’
requests for review of Xuanzhong and
Xi’an were withdrawn within the 90-
day period. Because Petitioners’
requests for review were timely
withdrawn and because no other party
requested a review of Xuanzhong and
Xi’an, in accordance with 19 CFR
351.213(d)(1), we are partially
rescinding this review with respect to
Xuanzhong and Xi’an.

Assessment Rates

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess antidumping duties on all
appropriate entries.# Because
Xuanzhong and Xi’an have a separate
rate from a prior segment of this
proceeding, antidumping duties shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(2). The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after publication of this notice.

Notification to Importers

This notice serves as a final reminder
to importers for whom this review is
being rescinded, as of the publication
date of this notice, of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APO”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return or destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations

4 See 19 CFR 351.212(b)(1).
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and terms of an APO is a violation
which is subject to sanction.

This notice is issued and published in
accordance with section 777(i)(1) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(d)(4).

Dated: November 30, 2012.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-29531 Filed 12-5-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-583-844]

Narrow Woven Ribbons With Woven
Selvedge From Taiwan: Final Results
of Antidumping Duty Administrative
Review; 2010-2011

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 4, 2012, the
Department of Commerce (the
Department) published the preliminary
results of the first administrative review
of the antidumping duty order on
narrow woven ribbons with woven
selvedge (narrow woven ribbons) from
Taiwan. The period of review (POR) is
September 1, 2010, through August 31,
2011.

Based on our analysis of the
comments received we have made no
changes to the dumping margin
assigned to Hubschercorp, the sole
respondent in this administrative
review. Therefore, the final results do
not differ from the preliminary results.
The final dumping margin for
Hubschercorp is listed below in the
section entitled “Final Results of
Review.”

DATES: Effective Date: December 6, 2012.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood, AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC, 20230;
telephone: (202) 482-3874.

SUPPLEMENTARY INFORMATION:
Background

This review covers one exporter,
Hubschercorp. On June 4, 2012, the
Department published in the Federal
Register the preliminary results of
administrative review of the

antidumping duty order on narrow
woven ribbons from Taiwan.?!

In July 2012, we received a case brief
from Hubschercorp (the respondent)
and a rebuttal brief from Berwick Offray
LLC and its wholly-owned subsidiary
Lion Ribbon Company, Inc.
(collectively, the petitioner). In
September 2012, the Department held a
public hearing at the request of
Hubschercorp.

Also in September 2012, the
Department extended the deadline for
these final results until December 1,
2012. As explained in the memorandum
from the Assistant Secretary for Import
Administration, the Department has
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from October 29,
through October 30, 2012. Thus, all
deadlines in this segment of the
proceeding have been extended by two
days. The revised deadline for the final
results of this administrative review is
now December 3, 2012.2

The Department has conducted this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The scope of the order covers narrow
woven ribbons with woven selvedge.
The product is currently classified
under the Harmonized Tariff Schedule
of the United States (HTSUS)
subheadings 5806.32.1020;
5806.32.1030; 5806.32.1050 and
5806.32.1060. Subject merchandise also
may enter under subheadings
5806.31.00; 5806.32.20; 5806.39.20;
5806.39.30; 5808.90.00; 5810.91.00;
5810.99.90; 5903.90.10; 5903.90.25;
5907.00.60; and 5907.00.80 and under
statistical categories 5806.32.1080;
5810.92.9080; 5903.90.3090; and
6307.90.9889. Although the HTSUS
numbers are provided for convenience
and customs purposes, the written
product description, available in
Narrow Woven Ribbons With Woven
Selvedge From Taiwan and the People’s
Republic of China: Amended
Antidumping Duty Orders, 75 FR 56982
(September 17, 2010), remains
dispositive.

1 See Narrow Woven Ribbons With Woven
Selvedge From Taiwan: Preliminary Results of
Antidumping Duty Administrative Review, 77 FR
32938 (June 4, 2012) (Preliminary Results).

2 See Memorandum to the Record from Paul
Piquado, Assistant Secretary for Import
Administration, regarding “Tolling of
Administrative Deadlines As a Result of the
Government Closure During Hurricane Sandy,”
dated October 31, 2012.

Period of Review

The POR is September 1, 2010,
through August 31, 2011.

Use of Facts Otherwise Available and
Adverse Facts Available (AFA)

In the Preliminary Results, we
determined that, due to Hubschercorp’s
lack of cooperation in the review, in
accordance with section 776(a)(2)(A) of
the Act, the use of facts available with
an adverse inference was appropriate as
the basis for the dumping margin for
Hubschercorp. See Preliminary Results,
77 FR at 32940. Having considered the
arguments raised by the parties in the
case and rebuttal briefs, we continue to
find that the application of AFA is
warranted, and have assigned to
Hubschercorp a dumping margin of
137.20 percent. See the Issues and
Decision Memorandum accompanying
these final results.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties in this
administrative review are listed in the
Appendix to this notice and addressed
in the Issues and Decision
Memorandum, which is adopted by this
notice.

The Issues and Decision
Memorandum is a public document and
is on file electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at http://iaaccess.trade.gov and in
the Central Records Unit, room 7046 of
the main Department of Commerce
building. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
on the Internet at http://www.trade.gov/
ia/. The signed Issues and Decision
Memorandum and the electronic
versions of the Issues and Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of the
comments received, we have made no
changes to the margin assigned to
Hubschercorp. For further discussion,
see the Issues and Decision
Memorandum.

Final Results of Review

We determine that the following
dumping margin exists for the period
September 1, 2010, through August 31,
2011:

Percent
Manufacturer/exporter margin
Hubschercorp .......ccccoeviniiiiinennns 137.20



http://iaaccess.trade.gov
http://www.trade.gov/ia/
http://www.trade.gov/ia/
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Assessment Rates

The Department shall determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries of subject
merchandise in accordance with the
final results of this review. See generally
19 CFR 351.212. The Department
intends to issue assessment instructions
to CBP 15 days after the date of
publication of these final results of
review.

For Hubschercorp’s U.S. sales, we
will base the assessment rate assigned to
the corresponding entries on AFA,
determined as noted above.

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
for by section 751(a)(2)(C) of the Act: (1)
The cash deposit rate for Hubschercorp
will be the rate shown above; (2) for
previously investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published in the LTFV investigation; (3)
if the exporter is not a firm covered in
this review, or the LTFV investigation,
but the manufacturer is, the cash
deposit rate will be the rate established
in the LTFV investigation for the
manufacturer of the merchandise; and
(4) the cash deposit rate for all other
manufacturers or exporters will
continue to be 4.37 percent, the all-
others rate made effective by the LTFV
investigation.? These deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility,
under 19 CFR 351.402(f)(2), to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Notification to Interested Parties

This notice serves as the only
reminder to parties subject to

3 See Notice of Final Determination of Sales at
Less than Fair Value: Narrow Woven Ribbons with
Woven Selvedge from Taiwan, 75 FR 41804 (July
19, 2010).

administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results of review in accordance with
sections 751(a)(1) and 777(i)(1) of the

ct.

Dated: November 29, 2012.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

Appendix—Issues in Decision
Memorandum

Company-Specific Comments

1. Use of Highest Petition Rate as Adverse
Facts Available (AFA).

2. Application of AFA Rate to
Hubschercorp’s Exports.
[FR Doc. 2012-29542 Filed 12-5-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before December
26, 2012. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5:00 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 12—-047. Applicant:
Columbia University, 500 West 20th St.,
Suite 200, New York, NY 10027.
Instrument: Electron Microscope.
Manufacturer: FEI Co., Czech Republic.
Intended Use: The instrument will be
used to obtain bright-field and dark-
field images of materials
microstructures, to do high resolution
lattice imaging, to obtain diffraction

patterns to identify crystalline phases,
to determine what elements are in a
particular phase using the energy
dispersive spectrometer, and to obtain
atomic number contrast, or Z-contrast,
images using the high angle annular
dark field detector. The materials to be
studied include metal, ceramics,
semiconductors, and nanostructured
materials and nanoparticles.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: October 15,
2012.

Docket Number: 12—-052. Applicant:
Stanford University, 450 Sierra Mall,
Stanford, CA 94305. Instrument:
Electron Microscope. Manufacturer: FEI
Co., the Netherlands. Intended Use: The
instrument will be used for “spectrum
imaging” of elemental distributions at
the sub-nano level, to gather three-
dimensional structural information of
nano-sized crystals as well as to
measure electrostatic and magnetic
fields in a variety of samples.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: November 2,
2012.

Docket Number: 12—-059. Applicant:
Stanford University, 450 Sierra Mall,
Stanford, CA 94305. Instrument:
Electron Microscope. Manufacturer: FEI
Co., the Netherlands. Intended Use: The
instrument will be used to fabricate
plasmonic structures that can trap sub-
5-nm nanoparticles, create nanoparticles
to advance state of the art cancer
diagnosis, fabricate arrays of micro-
Barkhausen Kurz vacuum THz
oscillators on silicon wafers, develop
organic solar cells with higher efficiency
and organic transistors with higher
mobility, create nanoscale probes to
study the electrical behavior of the heart
and brain, and attempt to measure
persistent currents in topological
insulators with SQUID magnetometers
to confirm the existence of an edge state,
to test models of the edge state, and to
elucidate the mechanisms that break the
persistent currents. Justification for
Duty-Free Entry: There are no
instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: November 9,
2012.
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Dated: November 30, 2012.
Gregory W. Campbell,

Director of Subsidies Enforcement, Import
Administration.

[FR Doc. 2012—-29539 Filed 12-5-12; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—428-815 and A-580-816]

Corrosion-Resistant Carbon Steel Flat
Products From Germany and the
Republic of Korea: Final Results of Full
Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On July 27, 2012, the
Department of Commerce (‘“‘the
Department”) issued the preliminary
results of the full third sunset reviews
of the antidumping duty (“AD”) orders
on certain corrosion-resistant carbon
steel flat products (“CORE”) from
Germany and the Republic of Korea
(“Korea”).1 We received comments from
interested parties on our Preliminary
Results. As a result of our analysis, the
Department finds that revocation of
these AD orders would likely lead to
continuation or recurrence of dumping
at margins of dumping specified in the
“Final Results of Reviews” section of
this notice.

DATES: Effective Date: December 6, 2012.

FOR FURTHER INFORMATION CONTACT:
James Terpstra, AD/CVD Operations,
Office 8, Import Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-3965.

SUPPLEMENTARY INFORMATION
Background

On January 3, 2012, the Department
initiated the third sunset review of the
AD orders on CORE from Germany and
Korea pursuant to section 751(c) of the
Tariff Act of 1930, as amended (‘“the
Act”’).2 The Department received notices
of intent to participate from the
following domestic interested parties:
United States Steel Corporation (“U.S.
Steel”’); ArcelorMittal USA LLC
(“AMUSA”); and Nucor Corporation
(“Nucor”), within the deadline specified

1 Corrosion-Resistant Carbon Steel Flat Products
From Germany and the Republic of Korea:
Preliminary Results of Full Sunset Reviews, 77 FR
44213 (July 27, 2012) and accompanying Issues and
Decision Memorandum (“Preliminary Results”).

2 Initiation of Five-Year (“‘Sunset”) Review, 77 FR
85 (January 3, 2012).

in 19 CFR 351.218(d)(1)(i). The
domestic interested parties claimed
interested party status under section
771(9)(C) of the Act as U.S. producers of
the subject merchandise. The
Department received complete
substantive responses from the domestic
interested parties within the 30-day
deadline specified in 19 CFR
351.218(d)(3)(i).

The Department did not receive a
substantive response from any
respondent in either of the sunset
reviews of the AD orders on CORE from
Germany and Korea. As a result,
pursuant to 19 CFR
351.218(e)(1)(ii)(C)(2), the Department
determined to conduct expedited
reviews of these orders. However, on
April 20, 2012, the Department revised
its original adequacy determination and
determined to conduct full sunset
reviews.3 The conversion to full sunset
reviews and extension of the deadlines
for the preliminary results were done to
provide interested parties with an
opportunity to comment concerning the
implementation of the Final
Modification for Reviews.*

On July 27, 2012, the Department
published in the Preliminary Results of
the full third sunset review of the AD
order on CORE from Germany and
Korea.? We preliminarily found that
dumping was likely to continue or
recur.

The Department invited interested
parties to comment on the Preliminary
Results. On September 17, 2012, we
received case briefs from AMUSA and
U.S. Steel. We did not receive a rebuttal
brief. We did not conduct a hearing in
either review because a hearing was not
requested.

As explained in the memorandum
from the Assistant Secretary for Import
Administration, the Department
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from October 29,
through October 30, 2012. Thus, all
deadlines in this segment of the

3Memorandum to Barbara E. Tillman, Acting
Deputy Assistant Secretary for Antidumping Duty
and Countervailing Duty Operations, from Melissa
G. Skinner, Director, Office 3, on “Sunset Reviews
of the Antidumping Duty Orders on Corrosion-
Resistant Carbon Steel Flat Products from Germany
and South Korea: Adequacy Redetermination
Memorandum” and Corrosion-Resistant Carbon
Steel Flat Products From Germany and South
Korea: Extension of Time Limits for Preliminary and
Final Results of Third Antidumping Duty Sunset
Reviews, 77 FR 25141 (April 27, 2012).

4 Antidumping Proceedings: Calculation of the
Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification for Reviews, 77 FR
8101 (February 14, 2012) (“Final Modification for
Reviews”).

5 Preliminary Results.

proceeding have been extended by two
days. The revised deadline for the final
results of these reviews is now
November 30, 2012.6

Scope of the Orders

The products subject to the orders
include flat-rolled carbon steel
products, of rectangular shape, either
clad, plated, or coated with corrosion-
resistant metals such as zinc, aluminum,
or zinc-, aluminum-, nickel- or iron-
based alloys, whether or not corrugated
or painted, varnished or coated with
plastics or other nonmetallic substances
in addition to the metallic coating, in
coils (whether or not in successively
superimposed layers) and of a width of
0.5 inch or greater, or in straight lengths
which, if of a thickness less than 4.75
mm, are of a width of 0.5 inch or greater
and which measures at least 10 times
the thickness, or if of a thickness of 4.75
mm or more, are of a width which
exceeds 150 mm and measures at least
twice the thickness, as currently
classifiable in the Harmonized Tariff
Schedule of the United States
(“HTSUS”’) under item numbers:
7210.30.0030, 7210.30.0060,
7210.41.0000, 7210.49.0030,
7210.49.0090, 7210.61.0000,
7210.69.0000, 7210.70.6030,
7210.70.6060, 7210.70.6090,
7210.90.1000, 7210.90.6000,
7210.90.9000, 7212.20.0000,
7212.30.1030, 7212.30.1090,
7212.30.3000, 7212.30.5000,
7212.40.1000, 7212.40.5000,
7212.50.0000, 7212.60.0000,
7215.90.1000, 7215.90.3000,
7215.90.5000, 7217.20.1500,
7217.30.1530, 7217.30.1560,
7217.90.1000, 7217.90.5030,
7217.90.5060, and 7217.90.5090.

Included in the orders are flat-rolled
products of nonrectangular cross-section
where such cross-section is achieved
subsequent to the rolling process (i.e.,
products which have been “worked
after rolling”’)—for example, products
which have been beveled or rounded at
the edges.

Excluded from the scope of the orders
are flat-rolled steel products either
plated or coated with tin, lead,
chromium, chromium oxides, both