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Presidential Documents

Title 3—

The President

[FR Doc. 2012-26547
Filed 10-25-12; 8:45 am]
Billing code 3295-F3

Notice of October 24, 2012

Continuation of the National Emergency With Respect to the
Situation in or in Relation to the Democratic Republic of the
Congo

On October 27, 2006, by Executive Order 13413, the President declared
a national emergency with respect to the situation in or in relation to
the Democratic Republic of the Congo and, pursuant to the International
Emergency Economic Powers Act (50 U.S.C. 1701-1706), ordered related
measures blocking the property of certain persons contributing to the conflict
in that country. The President took this action to deal with the unusual
and extraordinary threat to the foreign policy of the United States constituted
by the situation in or in relation to the Democratic Republic of the Congo,
which has been marked by widespread violence and atrocities that continue
to threaten regional stability.

Because this situation continues to pose an unusual and extraordinary threat
to the foreign policy of the United States, the national emergency declared
on October 27, 2006, and the measures adopted on that date to deal with
that emergency, must continue in effect beyond October 27, 2012. Therefore,
in accordance with section 202(d) of the National Emergencies Act (50
U.S.C. 1622(d)), I am continuing for 1 year the national emergency declared
in Executive Order 13413.

This notice shall be published in the Federal Register and transmitted to
the Congress.

THE WHITE HOUSE,
Washington, October 24, 2012.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-1048; Airspace
Docket No. 12-AAL-7]

RIN 2120-AA66
Amendment of Area Navigation Route
T-240; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: This action amends the legal
description of area navigation (RNAV)
route T-240 in Alaska by removing one
waypoint that is no longer required and
has been deleted from the National
Airspace System Resources (NASR)
database. In addition, the route
description is amended to include the
names of the navigation aids that
comprise the route. The alignment of T—
240 is not affected by this action.

DATES: Effective Dates: 0901 UTC,
January 10, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—8783.

SUPPLEMENTARY INFORMATION:

Background

RNAYV route T-240 extends between
the Bettles, AK, VHF omnidirectional
range/distance measuring equipment
(VOR/DME) navigation aid and the
Deadhorse, AK, VOR/DME. The route

description currently includes the
“NAMRE” waypoint. The FAA
determined that NAMRE is no longer
required for air traffic control purposes
and has deleted NAMRE from the NASR
database.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending the legal description of RNAV
route T—-240 in Alaska to remove the
NAMRE waypoint. The NAMRE
waypoint is no longer required for air
traffic control purposes and has been
deleted from the NASR database. The
removal of NAMRE does not affect the
alignment or use of T-240. In addition,
this action updates the description of T—
240 by adding the names of the
navigation aids that form the route. This
standardizes the format for RNAV route
descriptions in FAA Order 7400.9.

Since this action merely involves
editorial changes to the legal description
of RNAV route T-240, and does not
involve a change in the dimensions or
operating requirements of the affected
route, I find that notice and public
procedures under 5 U.S.C. 553(b) are
unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section

40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it revises the legal description of an
RNAYV route to maintain currency.
United States Area Navigation Routes
are published in paragraph 6011 of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The RNAV route listed in this
document will be published
subsequently in the Order.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Environmental Impacts:
Policies and Procedures, paragraph
311a. This airspace action consists of
editorial changes only and is not
expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6011 United States area
navigation routes

* * * * *
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T-240 Bettles, AK to Deadhorse, AK
[Amended]

Bettles, AK (BTT) VOR/DME

(Lat. 66°54’18” N., long. 151°32°09” W.)
Deadhorse, AK (SCC) VOR/DME

(Lat. 70°11’57” N., long. 148°24'58” W.)

Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2012-26324 Filed 10-25-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-1047; Airspace
Docket No. 12-AEA-11]

RIN 2120-AA66

Amendment of Area Navigation Routes
Q-42 and Q-480; PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: This action amends the legal
descriptions of area navigation (RNAV)
routes Q—42 and Q—480 by changing the
name of one waypoint common to each
route. To avoid confusion with a similar
sounding waypoint this will enhance
safety within the National Airspace
System and does not change the
alignment or operating requirements of
the routes.

DATES: Effective Dates: 0901 UTC,
January 10, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

RNAV routes Q—42 and Q—480 both
include the waypoint “BTRIX” in their
descriptions. Q—480 also includes a
waypoint named “BEETS.” With the
extensive use of the routes in recent
months, air traffic control facilities have
identified a problem whereby “BTRIX”
is being confused with “BEETS.” To
eliminate any chance of confusion and

enhance safety, the FAA is changing the
name “BTRIX” to “MIKYG” in the
descriptions of Q—42 and Q—480. This
action is a name change only. The
geographic position of the waypoint is
not changing and the current alignments
of Q—42 and Q-480 are not affected.

In addition, the geographic
coordinates for the “BEETS”” waypoint,
in the description of Q—480, are changed
from “lat. 39°57°20” N., long. 77°26"59”
W.,” to “lat. 39°5721” N., long.
77°27°00” W.” This is a minor change by
adding one second of latitude and one
second of longitude due to more
accurate plotting of the point. This
change does not alter the alignment of
Q-480.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
changing the name of one waypoint in
the descriptions of RNAV routes Q—42
and Q—480 from “BTRIX” to “MIKYG.”
In addition, a minor increase of one
second of latitude and one second of
longitude is made to the coordinates of
the BEETS waypoint in Q—480.

Since this action involves only
editorial changes to the legal
descriptions of RNAV routes and does
not change the dimensions or operating
requirements of the affected routes,
notice and public procedures under 5
U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in

Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it updates the legal descriptions of
RNAV routes to avoid the use of similar
sounding waypoint names.

United States Area Navigation Routes
are published in paragraph 2006 of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The RNAV routes listed in this
document will be published
subsequently in the Order.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Environmental Impacts:
Policies and Procedures, paragraph
311a. This airspace action consists of
editorial changes only and is not
expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 2006 United States area
navigation routes
* * * * *
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Q42 Kirksville, MO (IRK) to ZIMMZ, NJ [Amended]

Kirksville, MO (IRK)
STRUK, IL
Danville, IL (DNV)
Muncie, IN (MIE)
HIDON, OH
BUBAA, OH
PSYKO, PA
BRNAN, PA
HOTEE, PA
MIKYG, PA
SPOTZ, PA
ZIMMZ, NJ

VORTAC (Lat. 40°08’06” N., long.
WP (Lat. 40°14’04” N., long.
VORTAC (Lat. 40°17°38” N., long.
VOR/DME (Lat. 40°14"14” N., long.
WP (Lat. 40°10°00” N., long.
WP (Lat. 40°10’27” N., long.
WP (Lat. 40°08’37” N., long.
WP (Lat. 40°08’07” N., long.
WP (Lat. 40°20°36” N., long.
WP (Lat. 40°36706” N., long.
WP (Lat. 40°45'55” N., long.
WP (Lat. 40°4811” N., long.

Q480 ZANDR, OH to Kennebunk, ME (ENE) [Amended]

ZANDR, OH
Bellaire, OH (AIR)
LEJOY, PA
VINSE, PA
BEETS, PA
HOTEE, PA
MIKYG, PA
SPOTZ, PA
CANDR, NJ
JEFFF, NJ
Kingston, NY (IGN)
LESWL, CT
Barnes, MA (BAF)

Kennebunk, ME (ENE)

Issued in Washington, DC, on October 16,
2012.

Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2012-26331 Filed 10-25-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0385; Airspace
Docket No. 12-AS0-23]

Establishment of Class E Airspace;
Reidsville, GA, and Amendment of
Class E Airspace; Vidalia, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E Airspace at Reidsville, GA. Separation
of existing Class E airspace surrounding
Swinton Smith Field at Reidsville
Municipal Airport, Reidsville, GA, from
the Class E airspace of Vidalia Regional
Airport, Vidalia, GA, has made this
action necessary to enhance the safety
and airspace management of Instrument
Flight Rules (IFR) operations at the
airport. This action also changes the
names of both airports and updates the
airport’s geographic coordinates.

DATES: Effective 0901 UTC, January 10,
2013. The Director of the Federal
Register approves this incorporation by

92°35’30” W.)
90°18722” W.)
87°33'26” W.)
85°23'39” W.)
81°37°27” W.)
80°58’17” W.)
79°09'13” W.)
77°50°07” W.)
76°29'37” W.)
75°49'11” W.)
75°22'59” W.)
75°07'25” W.)

FIX (Lat. 40°00"19” N., long. 81°31'58” W.)
VOR/DME (Lat. 40°01°01” N., long. 80°49'02” W.)
FIX (Lat. 40°00"12” N., long. 79°24'54” W.)
FIX (Lat. 39°58’16” N., long. 77°57"21” W.)
WP (Lat. 39°57721” N., long. 77°27°00” W.)
WP (Lat. 40°20736” N., long. 76°2937” W.)
WP (Lat. 40°36706” N., long. 75°4911” W.)
WP (Lat. 40°45'55” N., long. 75°22’59” W.)
WP (Lat. 40°58716” N., long. 74°57'35” W.)
WP (Lat. 41°14’46” N., long. 74°27°43” W.)
VOR/DME (Lat. 41°39’56” N., long. 73°49'20” W.)
WP (Lat. 41°53"31” N., long. 73°19'20” W.)
VORTAC (Lat. 42°0943” N., long. 72°42'58” W.)
VORTAC (Lat. 43°25"32” N., long. 70°36'49” W.)

reference action under title 1, Code of

The Rule
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Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
History

On July 5, 2012, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to
establish Class E airspace extending
upward from 700 feet above the surface
at Swinton Smith Field at Reidsville
Municipal Airport, Reidsville, GA, to
accommodate the separation of existing
Class E airspace surrounding Vidalia
Regional Airport, Vidalia, GA, (77 FR
39653) Docket No. FAA—-2012-0385.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Geographic coordinates
for both airports also are adjusted.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9W dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
at Swinton Smith Field at Reidsville
Municipal Airport, formerly Reidsville
Airport, Reidsville, GA, and amends
Class E airspace at Vidalia, Regional
Airport, formerly Vidalia Municipal
Airport, Vidalia, GA, to provide the
controlled airspace required to
accommodate the separation of existing
Class E airspace surrounding Vidalia
Regional Airport. Geographic
coordinates for both airport are adjusted
to be in concert with the FAAs
aeronautical database. This action is
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
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promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes controlled airspace
surrounding Swinton Smith Field at
Reidsville Municipal Airport,
Reidsville, GA and amends controlled
airspace at Vidalia Regional Airport,
Vidalia, GA.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, effective
September 15, 2012, is amended as
follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

ASO GA E5 Vidalia, GA [Amended]
Vidalia Regional Airport, GA
(Lat. 32°11’34” N., long. 82°22"16” W.)
That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Vidalia Regional Airport.

* * * * *

ASO GA E5 Reidsville, GA [New]
Swinton Smith Field at Reidsville Municipal
Airport, GA
(Lat. 32°03’32” N., long. 82°09'06” W.)
That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Swinton Smith Field at Reidsville
Municipal Airport.

Issued in College Park, Georgia, on October
11, 2012.
Barry A. Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2012—-26330 Filed 10-25—-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 30868; Amdt. No. 503]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective: 0901 UTC, November
15, 2012.

FOR FURTHER INFORMATION CONTACT: Rick
Dunham, Flight Procedure Standards
Branch (AMCAFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box

25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95
Airspace, Navigation (air).



Federal Register/Vol. 77, No. 208/Friday, October 26, 2012/Rules and Regulations 65257

Issued in Washington, DC, on October 12,  Administrator, part 95 of the Federal Authority: 49 U.S.C. 106(g), 40103, 40106,
2012. Aviation Regulations (14 CFR part 95) is 40113, 40114, 40120, 44502, 44514, 44719,
John M. Allen, amended as follows effective at 0901 44721,

Deputy Director, Flight Standards Service. UTC, July 26, 2012. m 2. Part 95 is amended to read as
Adoption of the Amendment PART 95—[AMENDED] follows:

Accordingly, pursuant to the

m 1. The authority citation for part 95

authority delegated to me by the continues to read as follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS
[Amendment 503 Effective Date November 15, 2012]

From To MEA MAA
§95.4000 HIGH ALTITUDE RNAV ROUTES
§95.4062 RNAV ROUTE Q62 Is Amended by Adding

WATSN, IN FIX oot DAIFE, IN FIX oo 18000 45000
DAIFE, IN FIX ot NOLNN, OH FIX oo 18000 45000

From To MEA

§95.6001 VICTOR ROUTES—U.S.
§95.6001 VOR FEDERAL AIRWAY V1 Is Amended to Read in Part

CHARLESTON, SC VORTAC .....cooiiiiieieeieriente st KIMMY,, SC FIX ettt 2000
KIMMY, SC FIX ..ottt GRAND STRAND, SC VORTAC .....coiiiiiienieeiesieeeeseeesee s 2100

§95.6008 VOR FEDERAL AIRWAY V8 Is Amended to Read in Part

GRAND JUNCTION, CO VOR/DME

*12000—MCA SQUAT, CO FIX, NE BND

**9600—MOCA

............................................ *SQUAT, CO FIX .o **10500

§95.6021 VOR FEDERAL AIRWAY V21 Is Amended To Read in Part

DILLON, MT VOR/DME ..................
*9300—MCA WHITEHALL, MT

.............................................. *WHITEHALL, MT VOR/DME ......ccooiiiiiiiiiicie 10000
VOR/DME, N BND

§95.6030 VOR FEDERAL AIRWAY V30 Is Amended To Read in Part

EAST TEXAS, PA VOR/DME .......cooiiitieeeee e SOLBERG, NJ VOR/DME ......ccootiiieeeee et eeecteee e 2700
§95.6034 VOR FEDERAL AIRWAY V34 Is Amended To Read in Part

HANCOCK, NY VOR/DME ......ccvtteieieeeecteeeeee et RIMBA, NY FIX ettt 6000

RIMBA, NY FIX WEETS, NY FIX ot e 6400

WEETS, NY FIX

PAWLING, NY VOR/DME.

6000
4000
§95.6035 VOR FEDERAL AIRWAY V35 Is Amended To Read in Part
ELMIRA, NY VOR/DME ........cooiiieiiee ettt SCIPO, NY FIX oottt et 3700
§95.6045 VOR FEDERAL AIRWAY V45 Is Amended To Read in Part
RALEIGH/DURHAM, NC VORTAC ... FCHAPL, NC FIX ettt ettt **2400
*2800—MCA CHAPL, NC FIX, W BND
**1900—MOCA
CHAPL, NC FIX oottt e e e GREENSBORO, NC VORTAC ...ooeiiieeieeeeeeee et 3100
§95.6052 VOR FEDERAL AIRWAY V52 Is Amended To Read in Part
DES MOINES, IA VORTAC ..ooooieeeeeee ettt BUSSY, A FIX ettt s #*4500
*2400—MOCA
*2700—GNSS MEA
#DES MOINES R-105 UNUSABLE, USE OTTUMWA
R—287
BUSSY, TA FIX oottt e e e e OTTUMWA, |A VOR/DME ..ot 2700
§95.6066 VOR FEDERAL AIRWAY V66 Is Amended To Read in Part
MISSION BAY, CA VORTAC ...ttt *RYAHH, CA FIX.
*6400—MCA RYAHH, CA FIX, E BND E BND et 7000
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From To MEA
W BND .o 4000
RYAHH, CA FIX oottt e e BARET, CA FIX.
*6100—MOCA E BND .ottt ———a————————————————— *8400
WBND ................... *7000
BARET, CA FIX ettt *KUMBA, CA FIX 8400
*6700—MCA KUMBA, CA FIX, W BND
KUMBA, CA FIX oottt a e IMPERIAL, CA VORTAC ...ttt 4300
§95.6095 VOR FEDERAL AIRWAY V95 Is Amended To Read in Part
BLUE MESA, CO VOR/DME .....oovviiiieeeieeeeee e ROMLY, CO FIX.
E BND oottt ————————————————————————————— 17000
WBND ...l 12000
ROMLY, CO FIX ettt et e e e *HOHUM, CO FIX .ttt **17000
*13100—MCA HOHUM, CO FIX, S BND
**16200—MOCA
§95.6106 VOR FEDERAL AIRWAY V106 Is Amended To Read in Part
WEETS, NY FIX ittt PAWLING, NY VOR/DME.
W BND .o 6000
E BND .ottt —————————————————————————————— 4000
§95.6133 VOR FEDERAL AIRWAY V133 Is Amended To Read in Part
TRAVERSE CITY, MI VORTAC ...ttt ESCANABA, MI VOR/DME .....oooeiiiieetteeeee e 5000
§95.6139 VOR FEDERAL AIRWAY V139 Is Amended To Read in Part
NEW BERN, NC VOR/DME .....cccoieeiieeieeeieee PEARS, NC FIX.
*2000—GNSS MEA S BND oo s *2000
N BND ....ccovvvvvvenns *6000
PEARS, NC FIX oottt SUNNS, NC FIX *6000
*2100—MOCA
*2100—GNSS MEA
SUNNS, NC FIX oo NORFOLK, VA VORTAC.
*1600—MOCA [ = NN | PR *2500
SW BND i *4800
*2000—GNSS MEA
§95.6175 VOR FEDERAL AIRWAY V175 Is Amended To Read In Part
KIRKSVILLE, MO VORTAC (] [T = I VN = 2800
OHGEE, IA FIX DES MOINES, IA VORTAC #7000
*2500—MOCA
#DES MOINES R-141 UNUSABLE, USE KIRKSVILLE R—
323
§95.6193 VOR FEDERAL AIRWAY V193 Is Amended To Read in Part
WHITE CLOUD, MI VOR/DME ...t ‘ TRAVERSE CITY, MI VORTAC ...ttt 4000
§95.6249 VOR FEDERAL AIRWAY V249 Is Amended To Read in Part
WEETS, NY FIX et ‘ [T LA N A o N 6400
§95.6263 VOR FEDERAL AIRWAY V263 Is Amended To Read in Part
HUGO, CO VOR/DME ....cooeieeeteeeeee ettt FLIMEX, CO FIX oottt e e nnneees **10000
*10000—MRA
**8500—MOCA
**9000—GNSS MEA
*LIMEX, CO FIX oottt AKRON, CO VOR/DME ......cccooveeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee **8500
*10000—MRA
*7200—MOCA
§95.6267 VOR FEDERAL AIRWAY V267 Is Amended To Read in Part
BAIRN, FL FIX oottt ‘ ORLANDO, FL VORTAQC ...ttt 2600
§95.6285 VOR FEDERAL AIRWAY V285 Is Amended To Read in Part
MANISTEE, Ml VOR/DME ......coooiiieiiieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeee ‘ TRAVERSE CITY, MI VORTAC ..o 2800
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From To MEA
§95.6295 VOR FEDERAL AIRWAY V295 Is Amended To Read in Part
TREASURE, FL VORTAC ...ttt e BAIRN, FL FIX ettt e e *2600
*1600—MOCA
BAIRN, FL FIX oottt ettt ettt e e e ORLANDO, FL VORTAC ...ttt eaees 2600
§95.6310 VOR FEDERAL AIRWAY V310 Is Amended To Read in Part
GREENSBORO, NC VORTAC ....ooiiieieeeee e FCHAPL, NC FIX ettt 3100
*2800—MCA CHAPL, NC FIX, W BND
CHAPL, NC FIX oottt et a e e RALEIGH/DURHAM, NC VORTAC ..ot *2400
*1900—MOCA
§95.6320 VOR FEDERAL AIRWAY V320 Is Amended To Read in Part
TRAVERSE CITY, MI VORTAC ....ooiiieeeee et MOUNT PLEASANT, MI VOR/DME ........ocooiiiieiiieeeeee s 5000
§95.6392 VOR FEDERAL AIRWAY V392 Is Amended To Read in Part
SACRAMENTO, CA VORTAC ....ooiieieee ettt ROZZY, CA FIX ettt ettt s *3500
*2200—MOCA
§95.6405 VOR FEDERAL AIRWAY V405 Is Amended To Read In Part
LANNA, NJ FIX ottt ‘ SOLBERG, NJ VOR/DME .....cccutiiieiee e 2700
§95.6420 VOR FEDERAL AIRWAY V420 Is Amended To Read in Part
GREEN BAY, WI VORTAC ..ot ‘ TRAVERSE CITY, Ml VORTAC ...ooiiiieeeeeeceee e 3500
§95.6458 VOR FEDERAL AIRWAY V458 Is Amended To Read in Part
JULIAN, CA VORTAC ...ttt s FKUMBA, CA FIX ettt et e et s e 7900
*5600—MCA KUMBA, CA FIX, NW BND
KUMBA, CA FIX .ottt ettt e e beeeennes IMPERIAL, CA VORTAC ....ooieeee et 4300
§95.6460 VOR FEDERAL AIRWAY V460 Is Amended To Read in Part
MISSION BAY, CA VORTAC ...t *RYAHH, CA FIX.
*6400—MCA RYAHH, CA FIX, E BND 7000
4000
RYAHH, CA FIX.
BARET, CA FIX ettt ee et e e 4000
*6100—MOCA *8400
*7000
BARET, CA FIX ettt ee et e e CANNO, CA FIX ettt e e e e s e e snees 8400
CANNO, CA FIX ettt see et e e e JULIAN, CA VORTAC ...ttt 8800
§95.6483 VOR FEDERAL AIRWAY V483 Is Amended To Read in Part
KINGSTON, NY VOR/DME ....ccutiieeiee e WEETS, NY FIX.
*3200—MOCA NW BND ..ot e e e e e e *6000
SEBND ............. *4000
WEETS, NY FIX oottt e RIMBA, NY FIX 6400
§95.6494 VOR FEDERAL AIRWAY V494 Is Amended To Read in Part
SACRAMENTO, CA VORTAC ....oovieeeee et eee st eee s ROZZY, CA FIX ettt *3500
*2200—MOCA
§95.6514 VOR FEDERAL AIRWAY V514 Is Amended To Read in Part
MISSION BAY, CA VORTAC ... *RYAHH, CA FIX.
*6400—MCA RYAHH, CA FIX, E BND E BND .ot 7000
W BND oottt et e e bee e e are e e eare e e naaeeeae 4000
RYAHH, CA FIX oot BARET, CA FIX.
*6100—MOCA E BND oo et eanes *8400
W BND ..o *7000
BARET, CA FIX ettt e CANNO, CA FIX 8400
CANNO, CA FIX ettt ettt JULIAN, CA VORTAC ...ttt 8800
§95.6611 VOR FEDERAL AIRWAY V611 Is Amended To Read in Part
JEFEL, CO FIX ettt *LIMEX, CO FIX ettt e #8500
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*10000—MRA
#GNSS MEA
From ‘ To ‘ MEA MAA
§95.7528 JET ROUTE J528 Is Amended To Delete
WHATCOM, WA VORTAC ... ‘ U.S. CANADIAN BORDER .....cccceeoieeecieeeeceee e ‘ 18000 ‘ 45000
Airway segment Changeover points
From ‘ To Distance ‘ From

§95.8003 VOR Federal Airway Changeover Points V1

CHARLESTON, SC VORTAC

‘ GRAND STRAND, SC VORTAC

‘ 46 ‘ CHARLESTON

Is Amended To Add Changeover Point V208

SANTA CATALINA, CA VORTAC

‘ OCEANSIDE, CA VORTAC

‘ 31 ‘ SANTA CATALINA

Is Amended To Add Changeover Point V27

SANTA CATALINA, CA VORTAC

‘ OCEANSIDE, CA VORTAC

‘ 31 ‘ SANTA CATALINA

Is Amended To Add Changeover Point V34

ROCHESTER, NY VOR/DME

‘ HANCOCK, NY VOR/DME

‘ 60 ‘ ROCHESTER

Is Amended To Add Changeover Point V458

SANTA CATALINA, CA VORTAC

‘ OCEANSIDE, CA VORTAC

‘ 31 ‘ SANTA CATALINA

[FR Doc. 2012—-26334 Filed 10-25-12; 8:45 am]
BILLING CODE 4910-13-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201

[Docket No. 2011-7]

Exemption to Prohibition on
Circumvention of Copyright Protection
Systems for Access Control
Technologies

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final rule.

SUMMARY: Having duly considered and
accepted the Recommendation of the
Register of Copyrights that the
prohibition against circumvention of
technological measures that effectively
control access to copyrighted works
shall not apply to persons who engage
in noninfringing uses of certain classes
of copyrighted works, the Librarian of
Congress is exercising his authority to
publish a new rule designating classes
of copyrighted works that shall be
subject to statutory exemption.

DATES: Effective Date: October 28, 2012.

FOR FURTHER INFORMATION CONTACT:
Jacqueline C. Charlesworth, Senior
Counsel to the Register of Copyrights,
Office of the Register of Copyrights, by
email at jcharlesworth@loc.gov;
Christopher S. Reed, Senior Advisor for
Policy & Special Projects, Office of the
Register of Copyrights, by email at
creed@loc.gov; or call the U.S. Copyright
Office by phone at 202-707-8350.

SUPPLEMENTARY INFORMATION: The
Librarian of Congress, upon the
recommendation of the Register of
Copyrights, has determined that the
prohibition against circumvention of
technological measures that effectively
control access to copyrighted works
shall not apply to persons who engage
in noninfringing uses of certain classes
of works. This rulemaking is the
culmination of a proceeding initiated by
the Register on September 29, 2011. A
more comprehensive statement of the
background and legal requirements of
the rulemaking, a discussion of the
record, and the Register’s analysis are
set forth in the Register’s
Recommendation, which was
transmitted to the Librarian on October
12, 2012. A copy of the
Recommendation may be found at
www.copyright.gov/1201/. This notice
summarizes the Register’s
Recommendation, announces the
Librarian’s determination, and

publishes the regulatory text codifying
the exempted classes of works.

I. Background

A. Statutory Requirements

The Digital Millennium Copyright Act
(“DMCA”) was enacted to implement
certain provisions of the WIPO
Copyright Treaty and WIPO
Performances and Phonograms Treaty. It
established a wide range of rules for the
digital marketplace that govern not only
copyright owners, but also consumers,
manufacturers, distributors, libraries,
educators, and online service providers.

Chapter 12 of Title 17 of the United
States Code prohibits the circumvention
of certain technological measures
employed by or on behalf of copyright
owners to protect their works
(“technological measures” or “access
controls”). Specifically, Section
1201(a)(1)(A) provides, in part, that
“[n]o person shall circumvent a
technological measure that effectively
controls access to a work protected” by
the Copyright Act. In order to ensure
that the public will have the continued
ability to engage in noninfringing uses
of copyrighted works, however,
subparagraph (B) limits this prohibition.
It provides that the prohibition shall not
apply to persons who are users of a
copyrighted work in a particular class of
works if such persons are, or in the
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succeeding three-year period are likely
to be, adversely affected by virtue of the
prohibition in their ability to make
noninfringing uses of such works, as
determined in this rulemaking
proceeding.

The proceeding is conducted by the
Register of Copyrights, who is to
provide notice of the proceeding, seek
comments from the public, consult with
the Assistant Secretary for
Communications and Information of the
Department of Commerce, and
recommend final regulations to the
Librarian of Congress. According to
Section 1201(a)(1)(D), the resulting
regulations, which are issued by the
Librarian of Congress, announce “any
class of copyrighted works for which the
Librarian has determined, pursuant to
the rulemaking * * * that noninfringing
uses by persons who are users of a
copyrighted work are, or are likely to be,
adversely affected, and the prohibition
contained in subparagraph (A) shall not
apply to such users with respect to such
class of works for the ensuing 3-year
period.”

The primary responsibility of the
Register and the Librarian in this
rulemaking proceeding is to assess
whether the implementation of access
control measures is diminishing the
ability of individuals to use copyrighted
works in ways that are not infringing
and to designate any classes of works
with respect to which users have been
adversely affected in their ability to
make such noninfringing uses. Congress
intended that the Register solicit input
that would enable consideration of a
broad range of current or likely future
adverse impacts. Section 1201(a)(1)(C)
directs that the rulemaking proceeding
examine: (1) The availability for use of
copyrighted works; (2) the availability
for use of works for nonprofit archival,
preservation, and educational purposes;
(3) the impact that the prohibition on
the circumvention of technological
measures applied to copyrighted works
has on criticism, comment, news
reporting, teaching, scholarship, or
research; (4) the effect of circumvention
of technological measures on the market
for or value of copyrighted works; and
(5) such other factors as the Librarian
considers appropriate. These statutory
factors require the Register and
Librarian to balance carefully the
availability of copyrighted works for
use, the effect of the prohibition on
particular uses, and the effect of
circumvention on copyrighted works.

B. The Rulemaking Process

In examining the factors set forth in
Section 1201(a)(1)(C), the focus is on
whether the implementation of

technological measures has an adverse
impact on the ability of users to make
lawful uses of copyrighted works. The
statutory prohibition on circumvention
is presumed to apply to any and all
kinds of works unless, and until, the
criteria have been met for a particular
class.

In each rulemaking proceeding, the
Register and Librarian review the
proposed classes de novo. The fact that
a class previously has been designated
creates no presumption that
redesignation is appropriate. While in
some cases earlier legal analysis by the
Register may be relevant to analyzing a
proposed exemption, the proponent of a
class must still make a persuasive
factual showing with respect to the
three-year period currently under
consideration. When a class has been
previously designated, however,
evidence relating to the costs, benefits,
and marketplace effects ensuing from
the earlier designation may be relevant
in assessing whether a similar class
should be designated for the subsequent
period.

Proponents of an exemption for a
class of works bear the burden of
demonstrating that the exemption is
warranted. In order to establish a prima
facie case for designation of a particular
class of works, the proponent must
show that: (1) Uses affected by the
prohibition on circumvention are or are
likely to be noninfringing; and (2) as a
result of a technological measure
controlling access to a copyrighted
work, the prohibition is causing, or in
the next three years is likely to cause,

a substantial adverse impact on those
uses.

There are several types of
noninfringing uses that could be
affected by the prohibition of Section
1201(a)(1), including fair use and the
use of public domain works, among
others. A proponent must show that the
proposed use is or is likely
noninfringing. It is not sufficient that
the use could be noninfringing, as the
Register does not apply a “rule of
doubt” when it is unclear whether a
proposed use is likely to be fair or
otherwise noninfringing.

A proponent may not rely on
speculation to support a proposed class,
but instead must show by a
preponderance of evidence that the
alleged harm to noninfringing uses is
more likely than not to occur during the
next three years. The harm must be
distinct and measurable, and more than
de minimis. The Register and Librarian
will, when appropriate, consider
whether alternatives exist to accomplish
the proposed noninfringing uses. The
mere fact that a particular medium or

technology may be more convenient for
noninfringing uses than other formats is
generally insufficient to support an
exemption. If sufficient alternatives
exist, there is no substantial adverse
impact or adequate basis to designate
the class.

C. Defining a Class

The starting point in defining a
“particular class” of works to be
designated as a result of the rulemaking
is one of the categories of works set
forth in Section 102 of the Copyright
Act, such as literary works, musical
works, or sound recordings. Those
categories are only a starting point,
however; a “class” will generally
constitute some subset of a Section 102
category. The determination of the
appropriate scope of a class of works
recommended for exemption will also
depend on the evidentiary record and
take into account the adverse impact on
noninfringing uses, as well as the
market for and value of the copyrighted
works.

While beginning with a category of
works identified in Section 102, or a
subcategory thereof, the description of
the “particular class” ordinarily will be
refined with reference to other factors so
that the scope of the class is
proportionate to the scope of harm to
noninfringing uses. For example, a class
might be refined in part by reference to
the medium on which the works are
distributed, or to the access control
measures applied to the works. The
description of a class of works may also
be refined, in appropriate cases, by
reference to the type of user who may
take advantage of the exemption or the
type of use that may be made pursuant
to the designation. The class must be
properly tailored to address not only the
demonstrated harm, but also to limit the
adverse consequences that may result
from the exemption to the prohibition
on circumvention. In every case, the
contours of a class will depend on the
factual record established in the
rulemaking proceeding.

II. History of the Proceeding

A. Solicitation of Public Comments and
Hearings

This is the fifth triennial rulemaking
proceeding pursuant to Section
1201(a)(1)(C). The Register initiated the
rulemaking on September 29, 2011 (76
FR 60398) with publication of a Notice
of Inquiry (“NOI"’). The NOI requested
written comments from all interested
parties, including representatives of
copyright owners, educational
institutions, libraries and archives,
scholars, researchers, and members of
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the public, concerning whether
noninfringing uses of certain classes of
works are, or are likely to be, adversely
affected by the prohibition against
circumvention of measures that control
access to copyrighted works.

During the initial comment period
that ended on December 1, 2011, the
Copyright Office received 22 comments,
all of which were posted on the Office’s
Web site. Based on these comments, the
Register identified proposed exemptions
for the upcoming period. Because some
of the initial comments contained
similar or overlapping proposals, the
Copyright Office organized the
proposals into ten proposed classes of
works, and set forth and summarized
each class in a Notice of Proposed
Rulemaking (“NPRM”) published on
December 20, 2011 (76 FR 78866).

The NPRM did not present the initial
classes in the form of a proposed rule,
but merely as ““a starting point for
further consideration.” The NPRM
asked interested parties to submit
additional comments and reply
comments providing support,
opposition, clarification, or correction
regarding the proposed classes of works,
and to provide factual and/or legal
arguments in support of their positions.
The Copyright Office received a total of
674 comments before the comment
period closed on February 10, 2012. The
Office also received 18 reply comments
before the reply comment period closed
on March 2, 2012.

On March 15, 2012, the Register
published a Notice indicating that
public hearings would be conducted at
the University of California, UCLA
School of Law, in California, and at the
Library of Congress in Washington, DC,
in May and June 2012 to consider the
proposed exemptions. Requests to
testify were due April 2, 2012. Public
hearings were held on five separate
days: at the Library of Congress on May
11, 2012; at University of California, Los
Angeles, School of Law on May 17,
2012; and at the Library of Congress on
May 31, June 4, and June 5, 2012.
Witnesses representing proponents and
opponents of proposed classes of works
offered testimony and answered
questions from Copyright Office staff.

Following the hearings, the Copyright
Office sent follow-up questions
pertaining to certain issues to witnesses
who had testified. The purpose of these
written inquiries was to clarify for the
record certain statements made during
the hearings and to elicit further
responses to questions raised at the
hearings.

B. Consultation With the Assistant
Secretary for Communications and
Information

As contemplated by Congress, the
Register also sought input from the
Assistant Secretary for Communications
and Information of the Department of
Commerce, who oversees the National
Telecommunications and Information
Administration (“NTIA”). NTIA staff
were briefed on the rulemaking process
and informed of developments through
a series of meetings and telephone
conferences. They also were in
attendance at many of the hearings.

NTIA formally communicated its
views on the proposed classes in a letter
delivered to the Register on September
21, 2012.

III. The Designated Classes

Upon the recommendation of the
Register of Copyrights, the Librarian has
determined that the following classes of
works shall be exempt from the
prohibition against circumvention of
technological measures set forth in
Section 1201(a)(1)(A):

A. Literary Works Distributed
Electronically—Assistive Technologies

Literary works, distributed electronically,
that are protected by technological measures
which either prevent the enabling of read-
aloud functionality or interfere with screen
readers or other applications or assistive
technologies, (i) when a copy of such a work
is lawfully obtained by a blind or other
person with a disability, as such a person is
defined in 17 U.S.C. 121; provided, however,
the rights owner is remunerated, as
appropriate, for the price of the mainstream
copy of the work as made available to the
general public through customary channels;
or (ii) when such work is a nondramatic
literary work, lawfully obtained and used by
an authorized entity pursuant to 17 U.S.C.
121.

This exemption is a modification of
the proponents’ proposal. It permits the
circumvention of literary works that are
distributed electronically to allow blind
and other persons with disabilities to
obtain books through the open market
and use screen readers and other
assistive technologies to read them,
regardless of whether an accessible copy
may be available for purchase, but
provided the author, publisher, or other
rights owner receives remuneration, as
appropriate. It also permits authorized
entities operating under Section 121 to
use such works and ensures that such
use conforms to the provisions and
safeguards of that section.

Proponents American Council of the
Blind and American Foundation for the
Blind, supported by The Samuelson-
Glushko Technology Law & Policy

Clinic at the University of Colorado Law
School, sought an exemption to access
literary works that are distributed
electronically—i.e., ebooks—that are
legally obtained by individuals who are
blind or print disabled but cannot be
used with screen readers or other
assistive technologies. In 2006 and
2010, the Librarian designated a class
consisting of ““[l]iterary works
distributed in ebook format when all
existing ebook editions of the work
(including digital text editions made
available by authorized entities) contain
access controls that prevent the enabling
either of the book’s read-aloud function
or of screen readers that render the text
into a specialized format.” See 37 CFR
201.40(b)(6). In this proceeding,
proponents sought to eliminate the
requirement that all existing ebook
editions contain access controls, but at
the same time proposed to limit the
exemption to individuals with print
disabilities as defined by Section 121 of
the Copyright Act and to authorized
entities under Section 121 distributing
works exclusively to such persons.

Proponents asserted that the
exception is necessary because
technological measures to control access
to copyrighted works have been
developed and deployed in ways that
prevent access to ebooks by people who
are blind or visually impaired.
Proponents explained that, despite the
rapid growth of the ebook market, most
ebook titles remain inaccessible due to
fragmentation within the industry and
differing technical standards and
accessibility capabilities across
platforms. Although precise figures
remain elusive, press accounts cited by
the proponents suggest that only a
fraction of the publicly available ebooks
are accessible; proponents estimated
that there are approximately 1.8 million
inaccessible ebook titles. Proponents
cited an example, The Mill River
Recluse by Darcie Chan, ebook editions
of which are available in each of the
three major ebook stores. Only the
iBookstore edition is accessible,
however. An individual with a print
disability would thus be required to
have an iPhone, iPad, or other Apple
device in order to access the book.

Joint Creators and Copyright Owners,
consisting of the Association of
American Publishers, the American
Society of Media Photographers, the
Business Software Alliance, the
Entertainment Software Association, the
Motion Picture Association of America,
the Picture Archive Council of America,
and the Recording Industry Association
of America (“Joint Creators”),
representing various content owner
groups, offered no objection in principle
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to an exemption such as that
promulgated in 2010. They observed
that the market is evolving rapidly and
that the market share of the major
electronic book platforms had increased
substantially since the last rulemaking.
However, they opposed elimination of
the requirement in the existing
exemption that all ebook formats
contain access controls before the
exemption could be invoked.

When the Register was first called
upon to consider an exemption for
ebooks in 2003, the marketplace was
very different. At that time, ebooks were
distributed primarily for use on
personal computers (“PCs”), readable
with freely available software, and the
public’s reception of ebooks was
tentative. Today, ebooks are marketed
mainly for use on mobile devices,
ranging from dedicated ebook readers
using proprietary software (e.g.,
Amazon’s Kindle) to multipurpose
devices running free software
applications (e.g., an Apple iPad
running Amazon’s Kindle app).
Nonetheless, there are often substantial
costs associated with owning dedicated
reading devices, and there are
inefficiencies associated with having to
own more than one such device. The
restrictions recommended by the
Register in prior rulemakings are
therefore not reflective of the current
market conditions.

The Register determined that the
statutory factors of Section 1201(a)(1)(C)
strongly favor an exempted class to
address the adverse effects that were
established in the record. The
designated class is not merely a matter
of convenience, but is instead intended
to enable individuals who are blind or
visually impaired to have meaningful
access to the same content that
individuals without such impairments
are able to perceive. As proponents
explained, their desire is simply to be

able to access lawfully acquired content.

In short, the exemption is designed to
permit effective access to a rapidly
growing array of ebook content by a
population that would otherwise go
without.

NTIA also indicated its support for
the adoption of an exemption, noting
that “[r]equiring visually impaired
Americans to invest hundreds of dollars
in an additional device (or even
multiple additional devices),
particularly when an already-owned
device is technically capable of
rendering literary works accessible, is
not a reasonable alternative to
circumvention * * *.”

Explaining that literary works are
distributed electronically in a wide
range of formats, not all of which are

necessarily widely understood to
constitute “ebooks,” NTIA noted that it
preferred the more general term
“literary works, distributed
electronically.”

At the hearing, proponents confirmed
that it was not their intent to create a
situation where publishers are not
getting paid for their works, and that the
author or publisher should be
compensated for the price of the
mainstream book available to the
general public. Thus, the first prong of
the designated class permits
circumvention by blind or other persons
with disabilities, effectively ensuring
that they have access through the open
market, while also ensuring that rights
owners receive appropriate
remuneration.

The second prong of the proposal (the
part that would extend the exemption to
authorized entities) is a new
consideration; it has not been the
subject of a prior Section 1201
rulemaking and proponents did not
provide extensive analysis. Nonetheless,
the Register found that the proposal was
supported by relevant evidence and
thus recommended that authorized
entities should enjoy an exemption to
the extent required to carry out their
work under Section 121. The Register
recommended some modifications to
the proposal as written to ensure that it
is consistent with, but not an
enlargement of, Section 121. In relevant
part, Section 121 permits qualified
“authorized entities” to reproduce and
distribute nondramatic literary works
provided the resulting copies are in
“specialized formats exclusively for use
by blind or other persons with
disabilities.”

In her recommendation, the Register
noted that several provisions in Section
121 appear ill-suited to the digital world
and could benefit from comprehensive
review by Congress. Section 121 was
enacted in 1996 following careful
consideration of the public interest,
including the interests of persons with
disabilities and the interest of authors
and other copyright owners. The issues
relating to digital uses are complex and
deserving of consideration beyond what
can be accomplished in this proceeding.

B. Wireless Telephone Handsets—
Software Interoperability

Computer programs that enable wireless
telephone handsets to execute lawfully
obtained software applications, where
circumvention is accomplished for the sole
purpose of enabling interoperability of such
applications with computer programs on the
telephone handset.

This exemption is a modification of
the proponents’ proposal. It permits the

circumvention of computer programs on
mobile phones to enable interoperability
of non-vendor-approved software
applications (often referred to as
“jailbreaking’’), but does not apply to
tablets—as had been requested by
proponents—because the record did not
support it.

Proponent Electronic Frontier
Foundation (“EFF”’), joined by New
America Foundation’s Open Technology
Initiative, New Media Rights, Mozilla
Corporation (“Mozilla”’), and the Free
Software Foundation (“FSF”’), as well as
several hundred individual supporters,
sought an exemption to permit the
circumvention of access controls on
wireless devices so that the devices can
be used with non-vendor-approved
software that is lawfully acquired. In
2010, the Register recommended, and
the Librarian designated, a class that
permitted circumvention of
technological measures on certain
telephone handsets known as
“smartphones.” In recommending that
class, the Register found that many such
phones are protected by access controls,
that proponents’ intended use—to
render certain lawfully acquired
applications interoperable with the
handset’s software—was fair, and that
the access controls adversely affected
that use. The Register also found that
the statutory factors prescribed by 17
U.S.C. 1201(a)(1)(C) weighed in favor of
granting the exemption.

In this proceeding, proponents urged
an expanded version of the class
designated in 2010, citing dramatic
growth in the mobile phone market,
along with continued widespread use of
technological measures to prevent users
from installing unauthorized
applications on such phones. They
proposed that the exemption be
extended to include ““tablets,” such as
Apple’s iPad, which, in EFF’s words,
have “enjoyed similar radical popularity
over the past two years.”

EFF asserted that courts have long
found copying and modification to
enable device interoperability
noninfringing under the doctrine of fair
use. It further noted that the Register
concluded in the 2010 rulemaking that
jailbreaking was a fair use, and
maintained that nothing in the factual or
legal record since the last proceeding
suggested that a change in this position
was warranted.

EFF also asserted that the last three
years have seen dramatic growth in the
adoption of smartphones and tablets as
consumers increasingly shift from
traditional personal computers to
mobile devices. EFF argued that the
technological restrictions on phones and
tablets have an adverse effect on
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consumer choice and competition.
Specifically, it noted that Apple, whose
devices “‘refuse to run any unapproved
third-party software,” has strict rules
about the type of programs approved for
sale through its “App Store,” the only
authorized source of iPhone and iPad
applications. EFF further asserted that
although Android-based devices are
generally less restricted than Apple
devices, most still employ technological
measures to block functionality and
prevent the installation of certain types
of software. EFF urged the Register to
consider that such technological
measures are not intended to protect the
copyrighted firmware, but instead to
promote anticompetitive business
practices.

Joint Creators asserted that the
proposed exemption is unnecessary and
beyond the scope of the rulemaking
because Section 1201(f) of the Copyright
Act already defines “the contours of
acceptable circumvention related to
interoperability.” Specifically, Joint
Creators argued that the proponents
have not established that Section 1201(f)
does not already permit the conduct in
which proponents seek to engage and,
“if it were established that Congress
chose not to include the conduct at
issue within [Section] 1201(f),” then
proponents have failed to establish that
the Librarian has the authority to upset
that decision through this proceeding.
The Register concluded that it was
unclear, at best, whether Section 1201(f)
applies in this circumstance, so she
proceeded to analyze the merits of the
proposed exemption.

Joint Creators did not directly
challenge EFF’s fair use analysis but
instead took issue with the Register’s
previous fair use finding. In reviewing
the fair use question, the Register noted
that the factual record with respect to
fair use was substantially the same as it
was in 2010 and that there had been no
significant developments in pertinent
case law that would cause the Register
to reevaluate the analytical framework
applied in 2010. The purpose and
character of the use is noncommercial
and personal so that individual owners
of smartphones may use them for the
purpose for which they were intended.
The nature of the copyrighted work—
firmware—remains the same as it was in
2010, and it remains true that one
engaged in jailbreaking need only
modify the functional aspects of the
firmware, which may or may not be
subject to copyright protection. Those
engaged in jailbreaking use only that
which is necessary to engage in the
activity, which is often de minimis,
rendering the third factor potentially
unfavorable, but nevertheless of

minimal consequence. With respect to
market harm, notwithstanding the
earlier exemption, the proliferation of
smartphones has increased since the last
rulemaking, suggesting that the fourth
factor favored a fair use finding even
more than it did in 2010.

The Register found that proponents
had established that the prohibition is
adversely affecting, and is likely to
continue to have an adverse impact on,
certain uses of mobile devices in which
the firmware, a copyrightable work, is
protected by technological measures.
The evidence in the record indicated
that smartphones have been widely
adopted and that consumer acceptance
of such devices will continue to
increase in the future. Nonetheless, the
vast majority of mobile phones sold
today contain technological measures
that restrict users’ ability to install
unauthorized applications.

The Register determined that the
statutory factors weighed in favor of a
renewed exemption for smartphones, as
nothing in the record suggested that the
market for mobile phones had been
negatively impacted by the designation
of such a class and, in fact, such a class
might make smartphones more
attractive to consumers. While Joint
Creators raised concerns about pirated
applications that are able to run on
jailbroken devices, the record did not
demonstrate any significant relationship
between jailbreaking and piracy.

On the other hand, the Register
concluded that the record did not
support an extension of the exemption
to “tablet” devices. The Register found
significant merit to the opposition’s
concerns that this aspect of the
proposed class was broad and ill-
defined, as a wide range of devices
might be considered ‘‘tablets,”
notwithstanding the significant
distinctions among them in terms of the
way they operate, their intended
purposes, and the nature of the
applications they can accommodate. For
example, an ebook reading device might
be considered a ““tablet,” as might a
handheld video game device or a laptop
computer.

NTIA supported the designation of a
class for both smartphones and tablets.
Noting the broad support for such an
exemption and the numerous
noninfringing uses enabled by
jailbreaking, NTIA asserted that “the
mobile application market has thrived,
and continues to do so, despite—and
possibly in part because of—the current
exemption.” NTIA was persuaded that
the proposed class should apply to
tablets as well as mobile phones,
believing that category to have been
sufficiently defined by EFF. As noted,

however, the Register determined that
the record lacked a sufficient basis to
develop an appropriate definition for
the “tablet” category of devices, a
necessary predicate to extending the
exemption beyond smartphones. In
future rulemakings, as mobile
computing technology evolves, such a
definition might be more attainable, but
on this record, the Register was unable
to recommend the proposed expansion
to tablets.

C. Wireless Telephone Handsets—
Interoperability With Alternative
Networks

Computer programs, in the form of
firmware or software, that enable a wireless
telephone handset originally acquired from
the operator of a wireless
telecommunications network or retailer no
later than ninety days after the effective date
of this exemption to connect to a different
wireless telecommunications network, if the
operator of the wireless communications
network to which the handset is locked has
failed to unlock it within a reasonable period
of time following a request by the owner of
the wireless telephone handset, and when
circumvention is initiated by the owner, an
individual consumer, who is also the owner
of the copy of the computer program in such
wireless telephone handset, solely in order to
connect to a different wireless
telecommunications network, and such
access to the network is authorized by the
operator of the network.

This exemption is a modification of
the proponents’ proposal. It permits the
circumvention of computer programs on
mobile phones to enable such mobile
phones to connect to alternative
networks (often referred to as
“unlocking”), but with limited
applicability. In order to align the
exemption to current market realities, it
applies only to mobile phones acquired
prior to the effective date of the
exemption or within 90 days thereafter.

Proponents Consumers Union,
Youghiogheny Communications, LLC,
MetroPCS Communications, Inc., and
the Competitive Carriers Association,
supported by other commenting parties,
submitted similar proposals seeking an
exemption to permit circumvention to
enable wireless devices to interoperate
with networks other than the network
on which the device was originally
used. In 2006, and again in 2010, the
Register recommended, and the
Librarian designated, a class of works
that permitted the circumvention of
technological protection measures
applied to firmware in wireless
handsets for the purpose of switching to
an alternative wireless network.

Proponents advanced several theories
as to why “unlocking” is a
noninfringing use, including that it does



Federal Register/Vol. 77, No. 208/Friday, October 26, 2012/Rules and Regulations

65265

not implicate any copyright interests or,
if it does, the conduct is permitted
under Section 117 of the Copyright Act.
In particular, proponents asserted that
the owners of mobile phones are also
the owners of the copies of the
computer programs on those phones
and that, as owners, they are entitled to
exercise their rights under Section 117,
which gives the owner of a copy of a
computer program the privilege to make
or authorize the making of another copy
or adaptation of that computer program
under certain circumstances, such as to
permit the program to be used on a
particular machine.

Proponents noted that “huge
numbers” of people have already
unlocked their phones under the 2006
and 2010 exemptions and claimed that
ending the exemption will lead to
higher device prices for consumers,
increased electronic waste, higher costs
associated with switching service
providers, and widespread mobile
customer ‘“‘lock-in.” Although
proponents acknowledged that
unlocked mobile devices are widely
available for purchase, they contended
that an exemption is still warranted
because some devices sold by carriers
are permanently locked and because
unlocking policies contain restrictions
and may not apply to all of a carrier’s
devices. Proponents characterized
software locks as impediments to a
competitive marketplace. They claimed
that absent the exemption, consumers
would be forced to continue to do
business with the carrier that sold the
device to the consumer in the first
instance, or to discard the device.

CTIA—The Wireless Association
(“CTIA”), a trade association comprised
of various commercial wireless service
providers, objected to the proposals as
drafted. Overall, CTIA maintained that
an exemption for unlocking is not
necessary because ‘‘the largest
nationwide carriers * * * have liberal,
publicly available unlocking policies,”
and because unlocked phones are
“freely available from third party
providers—many at low prices.”
Nonetheless, CTIA indicated that its
members did not object to a “narrowly
tailored and carefully limited
exception” to permit individual
customers of wireless carriers to unlock
phones for the purpose of switching
networks.

CTIA explained that the practice of
locking cell phones is an essential part
of the wireless industry’s predominant
business model, which involves
subsidizing the cost of wireless handsets
in exchange for a commitment from the
customer that the phone will be used on
that carrier’s service so that the subsidy

can eventually be recouped by the
carrier. CTIA alleged that the industry
has been plagued by “‘large scale phone
trafficking operations’ that buy large
quantities of pre-paid phones, unlock
them, and resell them in foreign markets
where carriers do not subsidize
handsets. On the question of
noninfringing use, CTIA asserted that
the Section 117 privileges do not apply
because owners of wireless devices do
not necessarily own the software on
those devices.

The Register confronted similar
arguments about Section 117 in the
2010 proceeding. There, the parties
relied primarily upon Krause v.
Titleserv, Inc., 402 F.3d 119 (2d Cir.
2005), as the leading authority regarding
ownership of computer programs. After
reviewing mobile phone agreements
introduced in the 2010 proceeding,
based on the state of the law at that
time, the Register concluded that “[t]he
record * * * leads to the conclusion
that a substantial portion of mobile
phone owners also own the copies of
the software on their phones.”

Since the Register rendered her 2010
Recommendation, the case law has
evolved. In 2010, the Ninth Circuit
issued its decision in Vernorv.
Autodesk, Inc., 621 F.3d 1102 (9th Cir.
2010), holding that “‘a software user is
a licensee rather than an owner of a
copy where the copyright owner (1)
Specifies that the user is granted a
license; (2) significantly restricts the
user’s ability to transfer the software;
and (3) imposes notable use
restrictions.”

Proponents made only a cursory
attempt to respond to Vernor and failed
to offer relevant agreements to support
their view of software ownership. CTIA,
by contrast, cited agreements from
several major carriers in an effort to
demonstrate that the software on the
mobile handsets is licensed, rather than
sold, to a phone’s owner. Nonetheless,
the Register was forced to conclude that
the state of the law—and its
applicability to mobile phone
software—remains indeterminate.
Although Vernor and Krause are useful
guideposts in considering the status of
software ownership, they are controlling
precedent in only two circuits and are
inconsistent in their approach; whether
and how those standards would be
applied in other circuits is unknown.
Moreover, while CTIA contended that
the agreements it offered unequivocally
supported a finding that users do not
own the software, in reviewing those
agreements, the Register believed the
question to be a closer call. The Register
therefore determined that some subset
of wireless customers—i.e., anyone

considered to own the software on their
phones under applicable precedent—
would be entitled to exercise the
Section 117 privilege.

The Register further concluded that
the record before her supported a
finding that, with respect to new
wireless handsets, there are ample
alternatives to circumvention. That is,
the marketplace has evolved such that
there is now a wide array of unlocked
phone options available to consumers.
While it is true that not every wireless
device is available unlocked, and
wireless carriers’ unlocking polices are
not free from all restrictions, the record
clearly demonstrates that there is a wide
range of alternatives from which
consumers may choose in order to
obtain an unlocked wireless phone.
Thus, the Register determined that with
respect to newly purchased phones,
proponents had not satisfied their
burden of showing adverse effects
related to a technological protection
measure.

However, with respect to “‘legacy”
phones—i.e., used (or perhaps unused)
phones previously purchased or
otherwise acquired by a consumer—the
record pointed to a different conclusion.
The record demonstrated that there is
significant consumer interest in and
demand for using legacy phones on
carriers other than the one that
originally sold the phone to the
consumer. It also supported a finding
that owners of legacy phones—
especially phones that have not been
used on any wireless network for some
period of time—may have difficulty
obtaining unlocking codes from wireless
carriers, in part because an older or
expired contract might not require the
carrier to cooperate.

Despite the increasing availability of
unlocked phones in the marketplace
and the trend toward wireless carriers’
unlocking phones in certain
circumstances, NTIA favored a broader
exemption. It asserted that the
unlocking policies of most wireless
carriers are not reasonable alternatives
to circumvention because many such
policies apply only to current customers
or subscribers, because some carriers
will refuse to unlock devices, and
because unlocking policies are often
contingent upon the carrier’s ability to
obtain the necessary code. Further,
“NTIA does not support the notion that
it is an appropriate alternative for a
current device owner to be required to
purchase another device to switch
carriers.”

The Register concluded after a review
of the statutory factors that an
exemption to the prohibition on
circumvention of mobile phone
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computer programs to permit users to
unlock “legacy” phones is both
warranted and unlikely to harm the
market for such programs. At the same
time, in light of carriers’ current
unlocking policies and the ready
availability of new unlocked phones in
the marketplace, the record did not
support an exemption for newly
purchased phones. Looking to
precedents in copyright law, the
Register recommended that the class
designated by the Librarian include a
90-day transitional period to allow
unlocking by those who may acquire
phones shortly after the new exemption
goes into effect.

D. Motion Picture Excerpts—
Commentary, Criticism, and
Educational Uses

e Motion pictures, as defined in 17 U.S.C.
101, on DVDs that are lawfully made and
acquired and that are protected by the
Content Scrambling System, where the
person engaging in circumvention believes
and has reasonable grounds for believing that
circumvention is necessary because
reasonably available alternatives, such as
noncircumventing methods or using screen
capture software as provided for in
alternative exemptions, are not able to
produce the level of high-quality content
required to achieve the desired criticism or
comment on such motion pictures, and
where circumvention is undertaken solely in
order to make use of short portions of the
motion pictures for the purpose of criticism
or comment in the following instances: (i) In
noncommercial videos; (ii) in documentary
films; (iii) in nonfiction multimedia ebooks
offering film analysis; and (iv) for
educational purposes in film studies or other
courses requiring close analysis of film and
media excerpts, by college and university
faculty, college and university students, and
kindergarten through twelfth grade
educators. For purposes of this exemption,
“noncommercial videos” includes videos
created pursuant to a paid commission,
provided that the commissioning entity’s use
is noncommercial.

¢ Motion pictures, as defined in 17 U.S.C.
101, that are lawfully made and acquired via
online distribution services and that are
protected by various technological protection
measures, where the person engaging in
circumvention believes and has reasonable
grounds for believing that circumvention is
necessary because reasonably available
alternatives, such as noncircumventing
methods or using screen capture software as
provided for in alternative exemptions, are
not able to produce the level of high-quality
content required to achieve the desired
criticism or comment on such motion
pictures, and where circumvention is
undertaken solely in order to make use of
short portions of the motion pictures for the
purpose of criticism or comment in the
following instances: (i) In noncommercial
videos; (ii) in documentary films; (iii) in
nonfiction multimedia ebooks offering film

analysis; and (iv) for educational purposes in
film studies or other courses requiring close
analysis of film and media excerpts, by
college and university faculty, college and
university students, and kindergarten
through twelfth grade educators. For
purposes of this exemption, ‘noncommercial
videos” includes videos created pursuant to
a paid commission, provided that the
commissioning entity’s use is
noncommercial.

e Motion pictures, as defined in 17 U.S.C.
101, on DVDs that are lawfully made and
acquired and that are protected by the
Content Scrambling System, where the
circumvention, if any, is undertaken using
screen capture technology that is reasonably
represented and offered to the public as
enabling the reproduction of motion picture
content after such content has been lawfully
decrypted, when such representations have
been reasonably relied upon by the user of
such technology, when the person engaging
in the circumvention believes and has
reasonable grounds for believing that the
circumvention is necessary to achieve the
desired criticism or comment, and where the
circumvention is undertaken solely in order
to make use of short portions of the motion
pictures for the purpose of criticism or
comment in the following instances: (i) in
noncommercial videos; (ii) in documentary
films; (iii) in nonfiction multimedia ebooks
offering film analysis; and (iv) for
educational purposes by college and
university faculty, college and university
students, and kindergarten through twelfth
grade educators. For purposes of this
exemption, ‘“noncommercial videos”
includes videos created pursuant to a paid
commission, provided that the
commissioning entity’s use is
noncommercial.

e Motion pictures, as defined in 17 U.S.C.
101, that are lawfully made and acquired via
online distribution services and that are
protected by various technological protection
measures, where the circumvention, if any, is
undertaken using screen capture technology
that is reasonably represented and offered to
the public as enabling the reproduction of
motion picture content after such content has
been lawfully decrypted, when such
representations have been reasonably relied
upon by the user of such technology, when
the person engaging in the circumvention
believes and has reasonable grounds for
believing that the circumvention is necessary
to achieve the desired criticism or comment,
and where the circumvention is undertaken
solely in order to make use of short portions
of the motion pictures for the purpose of
criticism or comment in the following
instances: (i) In noncommercial videos; (ii) in
documentary films; (iii) in nonfiction
multimedia ebooks offering film analysis;
and (iv) for educational purposes by college
and university faculty, college and university
students, and kindergarten through twelfth
grade educators. For purposes of this
exemption, “noncommercial videos”
includes videos created pursuant to a paid
commission, provided that the
commissioning entity’s use is
noncommercial.

These related exemptions are
modifications of the proponents’
proposals. They permit the
circumvention of motion pictures
contained on DVDs and delivered
through online services to permit the
use of short portions for purposes of
criticism and comment in
noncommercial videos, documentary
films, nonfiction multimedia ebooks
offering film analysis, and for certain
educational uses by college and
university faculty and students and
kindergarten through twelfth grade
educators. They also permit the use of
screen capture technology to the extent
an exemption is necessary under the
law. However, the exemptions do not
apply to the use of motion picture
excerpts in fictional films, as the
Register was unable to conclude on the
record presented that such use is
noninfringing.

Proponents submitted eight proposals
requesting the designation of classes to
allow the circumvention of lawfully
made and acquired motion pictures and
audiovisual works protected by various
access controls where the user seeks to
engage in a noninfringing use. The
proposals were comprised of three
subgroups:

First, proponents of exemptions for
noncommercial videos sought to use
clips from motion pictures to create new
noncommercial videos, such as remix or
mash-up videos, for criticism, comment,
and other noninfringing uses.
Proponents for these uses included EFF
and University of Michigan Library
(“UML”), supported by the Organization
for Transformative Works. UML’s
proposal requested an exemption very
similar to the Register’s 2010
recommended exemption for motion
pictures contained on DVDs protected
by Content Scrambling System (“CSS”’),
which encompassed educational uses
and documentary filmmaking, in
addition to noncommercial videos.
However, UML indicated that the
exemption should apply not only to
motion pictures but to audiovisual
works generally. EFF sought to broaden
the 2010 exemption by expanding it to
include audiovisual works and to
include circumvention of motion
pictures acquired via online distribution
services. It also sought to enlarge the
exemption to include not just criticism
or comment but any noninfringing use,
and to cover “primarily noncommercial
videos,” a category that would include
videos generating some amount of
revenue.

Second, proponents of exemptions for
commercial uses by documentary
filmmakers, fictional filmmakers, and
multimedia ebook authors sought an
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exemption to use clips from motion
pictures to engage in criticism,
comment, or other fair uses. Proponents
for these uses included International
Documentary Association, Kartemquin
Educational Films, Inc., National
Alliance for Media Arts and Culture,
and Independent Filmmaker Project
(collectively “Joint Filmmakers’); UML;
and Mark Berger, Bobette Buster, Barnet
Kellman, and Gene Rosow (collectively
“Joint Ebook Authors’). Each of these
proposals requested an exemption to
circumvent motion pictures or other
audiovisual works for use by creators of
noninfringing commercial works,
namely, documentary films, fictional
films, and multimedia ebooks offering
film analysis. As noted, UML’s proposal
largely tracked the exemption
recommended by the Register in 2010.
Joint Filmmakers’ proposal sought to
expand the 2010 exemption by adding
fictional filmmakers, as well as by
extending the exemption to cover any
noninfringing use. Joint Filmmakers
also sought to include circumvention of
Blu-ray discs protected by the Advanced
Access Content System (“AACS”) and
motion pictures digitally transmitted
through protected online services. Joint
Ebook Authors’ proposal sought the use
of short portions of motion pictures for
the purpose of multimedia ebook
authorship. Like Joint Filmmakers, Joint
Ebook Authors indicated that the
proposed exemption should not depend
on uses that involve criticism or
comment but should instead merely
require that the use be noninfringing.
Joint Ebook Authors also proposed that
the exemption include digitally
transmitted video in addition to CSS-
protected DVDs.

Finally, proponents of exemptions for
educational uses sought to use clips
from motion pictures for criticism,
comment, or other educational purposes
by college and university professors and
faculty, college and university students,
and kindergarten through twelfth grade
educators. Proponents for these uses
included UML; Library Copyright
Alliance (“LCA”’); Peter Decherney,
Katherine Sender, Michael X. Delli
Carpini, International Communication
Association, Society for Cinema and
Media Studies, and American
Association of University Professors
(“Joint Educators”); and Media
Education Lab at the Harrington School
of Communication and Media at the
University of Rhode Island (“MEL”).
The proposals by UML and LCA
requested an exemption similar to the
2010 exemption recommended by the
Register for circumvention of CSS-
protected DVDs, except that UML

sought to broaden it to apply to
audiovisual works, as well as to
students across all disciplines of study.
Joint Educators’ proposed exemption
sought to enable college and university
students, as well as faculty, to use short
portions of video, as well as to
circumvent AACS-protected Blu-ray
discs and digitally transmitted works.
Finally, MEL requested an exemption
for the circumvention of audiovisual
works used for educational purposes by
kindergarten through twelfth grade
educators.

Because each of the proposals
involved the use of clips from motion
pictures or audiovisual works, the eight
possible exemptions were addressed as
a group in the Register’s
Recommendation. The proposals for
exemptions to allow the circumvention
of lawfully obtained motion pictures
protected by access controls for various
commercial, noncommercial, and
“primarily noncommercial” purposes
shared a unifying feature in that in each
case, proponents were seeking an
exemption to allow circumvention for
the purpose of reproducing short clips
to facilitate alleged noninfringing uses.
Creators of noncommercial videos
sought to use portions of motion
pictures to create noninfringing works
involving criticism or comment that
they asserted were transformative.
Documentary filmmakers and
multimedia ebook authors sought to
reproduce portions of motion pictures
in new works offering criticism or
commentary. Fictional filmmakers
wished to incorporate motion pictures
into new films to convey certain
messages. Film and media studies
professors sought to assemble motion
picture excerpts to demonstrate
concepts, qualities, and techniques.
Other educators sought to reproduce
clips of motion pictures to illustrate
points for classroom discussion.

Joint Creators and DVD Copy Control
Association (“DVD CCA”’) opposed the
proposals pertaining to noncommercial
videos and, more generally, the use of
motion pictures contained on CSS-
protected DVDs. Joint Creators also
opposed the use of motion pictures
acquired via online distribution
services. Joint Creators questioned
whether proponents had met the
required statutory burden for an
exemption. They urged the Register
precisely to analyze the alleged
noninfringing uses to determine
whether they were, in fact,
noninfringing. In addition, they argued
that the proposed exemption for
circumvention of AACS-protected Blu-
ray discs should not be approved.

DVD CCA maintained that none of the
examples offered in support of the
proposed exemptions for documentary
filmmakers, fictional filmmakers, or
multimedia ebook authors sufficiently
established that CSS is preventing the
proposed uses. DVD CCA asserted that
there are several alternatives to
circumvention, including clip licensing,
screen capture software, and video
recording via smartphone that would
enable proponents affordably and
effectively to copy short portions of
motion pictures without the requested
exemption.

As for educational uses, Joint Creators
and DVD CCA did not oppose the
granting of an exemption covering
circumvention of CSS for a variety of
college and university uses involving
copying of short portions of motion
pictures, but asserted that the
exemption should be limited to conduct
that is clearly noninfringing and
requires high-quality content.

Advanced Access Content System
License Administrator (“AACS LA”)
generally opposed the requested
exemptions as they would apply to
AACS-protected Blu-ray discs. It
asserted that proponents have failed to
make the case that they face substantial
adverse effects with respect to content
available only on Blu-ray discs.

In reviewing the proposed classes, the
Register noted that certain of the
proposed exemptions referred to
“audiovisual works” as opposed to
“motion pictures.” The Register
observed that Section 101 defines
“motion pictures” as “audiovisual
works consisting of a series of related
images which, when shown in
succession, impart an impression of
motion, together with accompanying
sounds, if any.” Section 101 defines
“audiovisual works” somewhat more
broadly, as “works that consist of a
series of related images which are
intrinsically intended to be shown by
the use of machines or devices such as
projectors, viewers, or electronic
equipment, together with accompanying
sounds, if any, regardless of the nature
of the material objects, such as films or
tapes, in which the works are
embodied.” Under the Copyright Act,
“motion pictures” are thus a subset
(albeit a very large one) of “audiovisual
works.” The record for the proposed
classes was directed to uses of motion
pictures such as movies, television
shows, commercials, news, DVD extras,
etc., and did not focus on uses of
audiovisual works that would fall
outside of the Copyright Act’s definition
of “motion pictures.” Based on the
record, the Register found no basis for
considering exemptions beyond motion
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pictures and treated the requested
exemptions for “audiovisual works” as
requests relating to motion pictures.

The Register determined that
proponents of exemptions for
noncommercial videos, commercial uses
by documentary filmmakers and
multimedia ebook authors, and uses in
educational contexts had established
that a significant number of the
proposed uses were for purposes of
criticism and commentary. She noted
that such uses fall within the favored
purposes referenced in the preamble of
Section 107 and, especially in light of
the brevity of the excerpts used, are
likely to be fair uses. More specifically,
the Register determined that the
proposed uses tended to be
transformative in nature, employing
short clips for purposes of criticism,
comment, teaching, and/or scholarship,
rather than for the works’ originally
intended purpose. Despite the
commercial aspect of uses by
documentary filmmakers and
multimedia ebook authors, the Register
noted that when a short excerpt of a
motion picture is used for purposes of
criticism and comment, even in a
commercial context, it may well be a
productive use that serves the essential
function of fair use as a free speech
safeguard. While the Register did not
conclude that a court would find each
and every one of proponents’ examples
to be transformative, she did find that
the record amply supported the
conclusion that a substantial number of
the proffered examples likely would be
considered transformative fair uses.

The Register also concluded,
however, that the same fair use analysis
did not apply to fictional filmmakers, at
least on the record presented. She noted
that fictional films differ from the other
categories of use because their purpose
is typically for entertainment, rather
than for criticism or comment. As the
Register explained in her
Recommendation, under appropriate
circumstances, a use by a fictional
filmmaker might well be a fair use. But
fictional film proponents merely
described their desired uses and did not
present concrete examples—such as
existing films that made use of
preexisting material in a clearly
transformative manner—that permitted
the Register to make a finding of fair use
in this context. The record did not allow
a satisfying determination as to the
nature of the fictional filmmakers’
proposed uses, the amount of the
underlying works fictional filmmakers
generally sought to use, or whether or
how such uses might affect the market
for the original works.

In addition, the Register observed
that, to the extent discernible from
proponents’ descriptions, a number of
the examples cited did not appear
readily to lend themselves to a
conclusion that the described use would
likely be considered fair. More
specifically, the use of an earlier work
to flesh out characters or motivations in
a new work, or to develop a storyline,
as suggested by some of proponents’
descriptive examples, does not
inherently serve the purpose of criticism
or comment on the existing work. The
Register therefore concluded, on the
record before her, that fictional
filmmakers had failed to establish that
the uses in which they sought to engage
were likely to be noninfringing.

Having determined otherwise with
respect to the other proposed categories
of use involving criticism and comment,
however, the Register proceeded to
consider whether there were adequate
alternatives to circumvention to
accommodate these noninfringing uses.

Opponents pointed to clip licensing,
smartphone video recording, and screen
capture software as alternatives to
achieve the desired uses. The Register
found that clip licensing was not a
reasonable alternative, as the scope of
content offered through reasonably
available licensing sources was far from
complete. Moreover, requiring a creator
who is making fair use of a work to
obtain a license is in tension with the
Supreme Court’s holding in Campbell v.
Acuff-Rose Music, Inc., 510 U.S. 569
(1994), that rightsholders do not have an
exclusive right to markets for
commentary on or criticism of their
copyrighted works.

Nor did smartphone recording appear
to be an adequate option, as the
evidence indicated that smartphone
recordings yielded inferior video and
audio quality, and failed to capture the
complete image as it was meant to
appear on the screen.

In the 2010 proceeding, the Register
determined that screen capture
technology offered a cost-effective
alternative technique to allow
reproduction of motion pictures for
certain uses. Unlike the last proceeding,
where the Register raised screen capture
technology as a possible alternative, in
the current proceeding it was opponents
who pointed to screen capture as a
reasonable solution. However, based on
the video evidence and commentary
from proponents and opponents
concerning screen capture technology,
the Register determined that the screen
capture images, while improved in
quality since the last rulemaking, were
still of lower quality than those
available by circumvention of access

controls on motion pictures; they were
somewhat diminished in clarity and
depth, and could exhibit pixilation.

Concerning screen capture,
documentary filmmakers suggested that
the lower-quality images generated by
this technology were not suitable for the
dissemination of their films. The
Register found a similar argument
persuasive in the previous rulemaking
based on certain distribution standards
generally requiring that films adhere to
specific quality standards that cannot be
met by screen capture. Unlike in the last
proceeding, however, the Register was
not convinced on the present record that
the distribution requirements would
give rise to significant adverse effects. In
this proceeding, the parties explained
the standards in greater detail, including
the fact that certain accommodations are
made by distributors with respect to
pre-existing materials.

Nonetheless, the record did support
the conclusion that, in some cases, for
other reasons, the inability to
circumvent to make use of higher-
quality material available on DVDs and
in protected online formats is likely to
impose significant adverse effects on
documentary filmmakers,
noncommercial video makers,
multimedia ebook authors, and certain
educational users. Creators of
noncommercial videos provided the
most extensive record to support the
need for higher-quality source material.
Based on the video evidence presented,
the Register concluded that diminished
quality likely would impair the
criticism and comment contained in
noncommercial videos. For example,
the Register was able to perceive that
certain noncommercial videos would
suffer significantly because of blurring
and the loss of detail in characters’
expression and sense of depth.

Although the record was not as robust
in the case of documentary filmmakers
and multimedia ebook authors, it was
sufficient to support a similar finding
that for certain uses—i.e., when trying to
convey a point that depends upon the
ability to perceive details or subtleties
in a motion picture excerpt—
documentary filmmakers and ebook
authors would likely suffer adverse
effects if they were unable to
incorporate higher-quality images.
Similarly, educational uses that depend
upon close analysis of film or media
images might be adversely impacted if
students are unable to apprehend the
subtle detail or emotional impact of the
images they are analyzing. But where
precise detail is not required for the
particular use in question—for example,
where a clip is presented simply to
illustrate a historical event—the Register
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concluded that lower-quality screen
capture images appeared adequate to
fulfill the noninfringing use.

As an additional concern relating to
screen capture technology, proponents
maintained that even if the Register
acknowledged now, as she did in 2010,
that certain types of video capture
software are noncircumventing, there is
still no assurance that all copyright
owners share this view. Proponents
observed, for example, that litigation
had been instituted over the use of
similar methods of acquiring content
protected by access controls. In light of
the unsettled legal landscape, the
Register determined that there is a need
for limited exemptions to address the
possible circumvention of protected
motion pictures when using screen
capture technology.

The record also indicated that there is
some amount of motion picture material
available only on Blu-ray discs, such as
bonus material or, more rarely, entire
films released exclusively on Blu-ray.
However, the cited uses of Blu-ray-
exclusive content in the record were
insignificant in number. Moreover, with
respect to documentary filmmakers in
particular, for the reasons discussed
above, the Register was not persuaded
that Blu-ray content is necessary to meet
applicable distribution standards. The
Register therefore concluded that the
record did not reflect a substantial
adverse impact due to the inability to
use motion picture materials contained
on Blu-ray discs.

Overall, based on the record
presented, the Register determined that,
when a higher-quality excerpt is
essential to a particular use, an
exemption to permit circumvention of
CSS-protected DVDs and protected
online formats is appropriate. For uses
where high-quality material is not
critical, screen capture technology
provides an adequate alternative to
circumvention, and an exemption to
permit the use of such technology is
appropriate.

Looking to the statutory factors, the
Register noted in her previous
determination that “while CSS-
protected DVDs may very well have
fostered the digital distribution of
motion pictures to the public, there is
no credible support for the proposition
that the digital distribution of motion
pictures continues to depend on the
integrity of the general ‘principle’ that
the circumvention of CSS is always
unlawful.” She found that the record in
the current proceeding similarly failed
to support a finding that there could be
no exemption to the prohibition on
circumvention of CSS-protected DVDs.
In light of the negative impact the

prohibition on circumvention has on
favored uses, such as criticism,
comment, news reporting, teaching,
scholarship, and research, as established
in the proceeding, the Register
concluded that the statutory factors
support appropriately tailored
exemptions to facilitate those uses.

NTIA agreed that an appropriate
exemption to permit proposed
noninfringing uses is necessary because
users lack sufficient alternatives to
circumvention. It asserted that
“generally, the technological
alternatives [to circumvention] produce
low-quality videos, and associated
license agreements often impose
significant content limitations on the
final work product.” It further noted
that clip services are limited in scope
and may not meet the needs of all users,
and that licensing negotiations are
“expensive and burdensome, especially
when the licensee seeks to critique the
copyrighted work.”

NTIA proposed that the Register
recommend a class that encompasses
“[m]otion pictures and other similar
audiovisual works on DVDs or delivered
via Internet Protocol,” asserting that the
class should encompass “audiovisual
works,” which is broader than “motion
pictures.” NTIA also proposed to
replace “for the purpose of criticism or
comment” with “for the purpose of fair
use,” and to expand the applicable
circumstances beyond documentary
filmmaking to include educational uses
by college and university professors and
college students, educational uses by
kindergarten through twelfth grade
educators, primarily noncommercial
videos, and nonfictional or educational
multimedia ebooks. Citing an
inadequate definition of the proposed
class of users, and a lack of
demonstrated harm, the NTIA did not
support an exemption for fictional
filmmakers.

While the NTIA’s views largely
tracked those of the Register’s
concerning the need to designate
appropriate classes, for the reasons
discussed above, the Register did not
believe that certain of NTIA’s proposed
expansions were supported by the
record.

In explaining her recommended
exemptions, the Register emphasized
that the use of only short portions or
clips was critical to her determination
that the proposed uses were
noninfringing. She rejected the
proposed expansion of the exemption to
cover unspecified “noninfringing” or
““fair”” uses where circumvention is not
undertaken for the purpose of criticism
or comment as, based on the record,

criticism or comment were central to the
uses supporting the exemption.

The Register also noted that while
there might be additional noninfringing
uses by multimedia ebook authors that
could support a more broadly conceived
exemption, the record in the proceeding
supported only an exemption for ebooks
offering film analysis.

Further, to the extent proponents for
noncommercial videos sought an
expanded exemption to cover
“primarily noncommercial videos”—as
opposed to “noncommercial videos”—
they failed to demonstrate that a
meaningful number of such uses would
qualify as noninfringing; proponents
identified only a single video that
allegedly fell within this category,
because it generated advertising
revenue. It was not clear from the
record, however, as to why such an
example should be considered
“primarily noncommercial” as opposed
to “primarily commercial.” On the other
hand, proponents established a
sufficient basis to clarify that the
exemption for noncommercial works
should include videos created pursuant
to a paid commission, provided that the
commissioning entity uses the work
solely in a noncommercial manner.

With respect to educational uses, the
Register found that the record supported
a determination that college and
university professors and other faculty,
as well as students, in film studies and
other courses focused on close analysis
of media excerpts may sometimes need
to reproduce content from CSS-
protected DVDs and protected online
formats to enable such analysis. Because
the recommended exemption is limited
to educational activities involving close
analysis, there was no basis to limit the
exemption only to professors. The
Register further determined that non-
professor faculty at colleges and
universities also should be permitted to
take advantage of the exemption when
there is a pedagogical need for high-
quality source material. In addition, the
record supported a finding that
instructors of pre-college-level students
sometimes engage in close analysis of
motion picture excerpts in media-
oriented courses and might have a need
for high-quality source material.

The Register stressed that prospective
users of the recommended exemptions
for the use of motion picture excerpts
should take care to ensure that they
satisfy each requirement of the narrowly
tailored exemptions before seeking to
operate under their benefits, and
consider whether there is an adequate
alternative before engaging in
circumvention under a recommended
exemption. The Register noted that
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screen capture technology should only
be employed when it is reasonably
represented, and offered to the public,
as enabling the reproduction of motion
picture content after such content has
been lawfully decrypted—that is, when
it is offered as a noncircumventing
technology. And, finally, users of the
limited exemptions should be prepared
to defend their activities in light of the
alternatives as they exist at the time of
their use of the exemption, including
any further innovations in screen
capture or other technologies that may
produce higher-quality results than
were obtainable as of the Register’s
Recommendation.

E. Motion Pictures and Other
Audiovisual Works—Captioning and
Descriptive Audio

Motion pictures and other audiovisual
works on DVDs that are protected by the
Content Scrambling System, or that are
distributed by an online service and
protected by technological measures that
control access to such works, when
circumvention is accomplished solely to
access the playhead and/or related time code
information embedded in copies of such
works and solely for the purpose of
conducting research and development for the
purpose of creating players capable of
rendering visual representations of the
audible portions of such works and/or
audible representations or descriptions of the
visual portions of such works to enable an
individual who is blind, visually impaired,
deaf, or hard of hearing, and who has
lawfully obtained a copy of such a work, to
perceive the work; provided however, that
the resulting player does not require
circumvention of technological measures to
operate.

This exemption is a modification of
the proponents’ proposal. It permits the
circumvention of motion pictures and
other audiovisual works contained on
DVDs or delivered through online
services to facilitate research and
development of players capable of
rendering captions and descriptive
audio for persons who are blind,
visually impaired, deaf, or hard of
hearing. The exemption responds to the
primary need articulated by proponents
in their submissions and at the hearings
and one compelled by public policy,
namely research and development. With
respect to other uses proposed by
proponents, the Register was unable to
conduct a fair use analysis due to
insufficient facts on the record, and, in
particular, a lack of clear information
regarding how captions and descriptive
audio would be created, disseminated,
or otherwise made available in
connection with the underlying
audiovisual work.

Proponents Telecommunications for
the Deaf and Hard of Hearing, Inc.,
Gallaudet University, and the
Participatory Culture Foundation
proposed that the Register recommend
four related classes of works to allow
circumvention of technological
measures applied to content distributed
via the internet and “fixed-disc media”
for the purpose of creating, improving,
and rendering captions and descriptive
audio tracks to enable individuals with
disabilities to perceive such works, and
for the purpose of conducting research
and development on technologies to
enable such accessibility. They urged
that the prohibition on circumvention
has had a “decidedly negative” impact
on teaching, scholarship, research, and
criticism. They stated that not only does
the prohibition stifle the research and
development associated with the
development of accessible technologies,
it also restricts the amount of content
that is perceptible by individuals with
disabilities.

Although not particularly clear from
the proponents’ written filings, at the
hearing it became apparent that the
primary interest was in the development
of players capable of merging
commercially accessible content with
captions and descriptive audio that are
created separately, generally by parties
other than the copyright owner of the
original copyrightable work. Proponents
alleged that circumvention was
necessary to achieve their objectives
because they required access to the
“playhead,” that is, the technical timing
information embedded in internet-
delivered and fixed-disc-based content
that would allow proper
synchronization of captions and
descriptive audio with the underlying
video content to which it applied.

Proponents explained that although
some of the content in question is
already captioned or provides
descriptive audio, most does not. They
acknowledged that the recently passed
Twenty-First Century Communications
and Video Accessibility Act (“CVAA”),
Public Law 111-260 (codified in
scattered sections of 47 U.S.C.), likely
will require a substantial amount of
digitally distributed programming to be
captioned. However, they asserted that
the CVAA does not extend to a wide
range of content, including that which
is distributed exclusively online (e.g.,
content that does not appear first on
broadcast or cable television). Indeed, in
recent rulemaking proceedings under
the CVAA, many content producers and
distributors asserted that the creation or
improvement of captions and
descriptive audio is burdensome and

would require permission from the
copyright owners.

Proponents noted that the motion
picture industry separately had asserted
that voluntary captioning of a limited
amount of programming would require
“eight years to phase in.” They further
noted that Netflix provides captions or
subtitles on fewer than 5,000 of its
nearly 12,000 titles. In addition,
proponents explained that when such
captions do exist, they may be “riddled
with errors” or inconsistently formatted,
hampering accessibility. With respect to
descriptive audio, proponents observed
that such tracks may play back at an
inappropriate volume.

As for opposition, AACS LA and DVD
CCA filed separate but substantially
similar comments, taking issue with the
proposed exemptions. They argued that
the marketplace has evolved and will
continue to evolve in such a way that
satisfies accessibility needs. AACS LA
further asserted that the proposed
exemption potentially could harm
future growth of the marketplace
solutions for accessibility concerns. At
the hearings, AACS LA offered a free
license to its technology to enable
developers to develop compatible
implementations to enable accessibility,
and it was suggested that DVD CCA
would do so as well.

Joint Creators also opposed, similarly
asserting that voluntary efforts and
regulatory compliance are sufficient
marketplace drivers for accessible
materials. In addition, they maintained
that proponents had failed to meet their
burden. In their view, proponents had
presented only scattered examples of
errors in captions and that such errors
are little more than a “mere
inconvenience”’; they also suggested
that the proposed underlying uses might
infringe the reproduction, distribution,
and adaptation rights of the copyright
owners.

Assessing the record in light of the
statutory factors, the Register concluded
that a limited exemption was
appropriate to facilitate the proposed
research and development. The Register
found that the substantial quantity of
inaccessible content, and the likely
increase in the amount of content
distributed free from any requirement
that it be rendered accessible,
essentially limits the universe of
materials with respect to which
individuals with certain disabilities may
engage in commentary, criticism,
scholarship, and the like. As observed
by the Register, the proposal was aimed
at allowing the wide range of motion
pictures and other audiovisual works
that are available to the general
population to be accessed and enjoyed
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by those with disabilities. For such
individuals, the exemption represents
the difference between having and not
having access to works available to
everyone else.

The Register determined that the
record with respect to research and
development was sufficiently clear to
support an exemption for those
activities. Dr. Christian Vogler of
Gallaudet University demonstrated a
software development effort aimed at
creating a player to combine captions or
descriptive audio with commercially
available motion picture and
audiovisual content. With respect to this
project, the Register was able to
conclude that the purported use did not
implicate the copyrighted content itself,
but only certain non-protectable
information about the work—i.e., the
timecode information accessible
through the protected “playhead.”
Moreover, the Register found that there
did not appear to be any reasonable
alternatives to circumvention in order to
obtain this information. Although, as
noted, AACS LA and DVDCCA had
indicated a willingness to offer a free
license to those interested in developing
accessibility tools for playback devices,
the record indicated that no such
license was currently in place, and it
was unclear whether such a license
would come to fruition during the next
three years.

The Register found that proponents
had demonstrated that there is a wide
range of content contained on CSS-
protected DVDs and delivered in
protected online formats that is
inaccessible to individuals with certain
disabilities and as to which there is no
alternative, accessible version. She
further determined that the record did
not support the proposition that
circumvention was necessary with
respect to Blu-ray content, as the same
content is generally available on DVDs
or online.

Beyond research and development,
the Register found that the scope of
proponents’ intended uses was difficult
to discern from proponents’ written
submissions, as the papers were fraught
with broad generalizations. During the
hearing, proponents were able to
articulate three broad categories of
conduct: (1) Conducting research and
development on accessible technologies
to develop a player capable of
presenting or manipulating captions or
descriptive audio (as discussed above);
(2) creating such captions or descriptive
audio or corrections thereto; and (3)
presenting such captions or descriptive
audio along with the underlying
lawfully acquired work. Still, the
precise contours of certain aspects of the

proponents’ intended exploitation of the
proposed exemption remained elusive.

Pointing to a footnote in Sony
Corporation of America v. Universal
Studios, Inc., 464 U.S. 417 (1984),
which provides in dicta that “making a
copy of a copyrighted work for the
convenience of a blind person is * * *
an example of fair use,” proponents
asserted that each of the broadly defined
intended uses was fair. However, fair
use analyses are, by statute, necessarily
fact specific. Most of the proposed uses
relating to the creation of captions and
descriptive audio proposed by the
proponents were so generally described
that the Register found it impossible to
evaluate whether they would be
noninfringing. For example, proponents
discussed both creating captions for
content that is uncaptioned, including
through crowdsourcing techniques, and
fixing incorrect or poorly implemented
captions. Each of these activities could
have different implications under a
traditional fair use analysis. Absent
specific facts pertaining to the
particularized uses, however, such an
analysis was not possible.

NTIA supported proponents’
proposals but suggested that the Register
should recraft the exemptions into three
categories that it believes were
supported by the record. Specifically,
NTIA would have fashioned a class
specifically aimed at those developing
the tools to facilitate the creation,
improvement, or rendering of captions
and descriptive audio; another class
specifically for those engaged in the
creation of captions and descriptive
audio; and a third class for those using
the captions and descriptive audio.
NTIA further noted that it did not
support the inclusion of Blu-ray because
DVD remains the dominant format,
online video distribution is outpacing
Blu-ray adoption, and the effect of the
proposals on the Blu-ray market was
uncertain.

The Register and NTIA were in
agreement on the need to “open the
doors for innovation and empower the
millions of Americans with visual and
hearing disabilities to participate to the
fullest possible extent in our society’s
multimedia culture.” However, for the
reasons described above, the Register
determined that, based on the current
record, a more narrowly tailored class to
permit research and development of
assistive technologies was appropriate.
The Register nonetheless made a point
of encouraging the continued
development of accessibility
technologies and future proposals for
exemptions to advance such efforts.

IV. Classes Considered But Not
Recommended

Upon the recommendation of the
Register of Copyrights, the Librarian has
determined that the following classes of
works shall not be exempt from the
prohibition against circumvention of
technological measures set forth in
Section 1201(a)(1)(A):

A. Literary Works in the Public
Domain—Digital Access

The Register concluded that the
requested exemption to access public
domain works was beyond the scope of
the rulemaking proceeding and declined
to recommend its adoption. As further
explained in the 2010 rulemaking,
“Section 1201 does not prohibit
circumvention of a technological
protection measure when it simply
controls access to a public domain
work; in such a case, it is lawful to
circumvent the technological protection
measure and there is no need for an
exemption.”

Proponent Open Book Alliance
(“OBA”) proposed an exemption to
permit the circumvention of literary
works in the public domain to enable
access to works that are digitally
distributed. Proponent sought a
“clarification” that circumvention of
technological measures for the purpose
of accessing such literary works does
not violate Section 1201(a)(1).

As explained above, Section
1201(a)(1) provides that “[n]o person
shall circumvent a technological
measure that effectively controls access
to a work protected under this title.”
The prohibition on circumvention of
technological protection measures thus
does not apply to public domain
materials because such materials are not
protected under Title 17.

Joint Creators filed comments in
response to OBA’s proposal. Joint
Creators did not object to the conclusion
that Section 1201(a)(1) is inapplicable to
literary works that are in the public
domain but cautioned that many
distributions of such literary works
contain ancillary copyrightable
elements, such as cover art, inserts,
photographs, prefaces, and the like.

NTIA shared the proponent’s concern
that “the implementation of
[technological measures] restricts
universal access” to public domain
material, and that such restrictions
“may have a negative impact on
educational institutions and research
organizations,” as well as other adverse
impacts on the public. NTIA also
recognized, however, that works in the
public domain are not affected by the
prohibition on circumvention.
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Accordingly, NTIA agreed that an
exemption is not required for this class
of works.

As Joint Creators observed, questions
may arise when a technological measure
controls access not only to a work in the
public domain, but at the same time
controls access to other works that are
protected by copyright. There was no
need for the Register to address this
issue on the record presented, however,
because proponents neither raised it nor
presented any evidence relating to it.

B. Video Game Consoles—Software
Interoperability

Because the Register determined that
the evidentiary record failed to support
a finding that the inability to
circumvent access controls on video
game consoles has, or over the course of
the next three years likely would have,
a substantial adverse impact on the
ability to make noninfringing uses, the
Register declined to recommend the
proposed class.

EFF, joined by Andrew “bunnie”
Huang (“Huang”), FSF, SaurikIT, LLC
(SaurikIT), and numerous individual
supporters, sought an exemption to
permit the circumvention of access
controls on video game console
computer code so that the consoles
could be used with non-vendor-
approved software that is lawfully
acquired.

EFF observed that modern video game
consoles are increasingly sophisticated
computing devices that are capable of
running not only games but “entire
computer operating systems.” All three
major video game manufacturers,
however—Sony, Microsoft, and
Nintendo—have deployed technological
restrictions that force console
purchasers to limit their operating
systems and software exclusively to
vendor-approved offerings. These
restrictions require a console owner
who would like to install a computer
operating system or run a ‘“homebrew”’
(i.e., independently developed)
application to defeat a number of
technical measures before they can do
so—a process that proponents refer to as
“jailbreaking.” Proponents sought an
exemption from Section 1201(a)(1) to
permit such jailbreaking of video game
consoles. Because the class they
proposed would enable interoperability
only with “lawfully obtained software
programs,” proponents asserted that the
exemption would not authorize or foster
infringing activities.

In its comments, EFF explained the
circumvention process with reference to
Sony’s PlayStation 3 (“PS3”’). Sony’s
PS3 employs a series of technological
protections so that the console can only

install and run authenticated, encrypted
code. One such measure is the
encryption of the console’s firmware,
which restricts access to the console.
The firmware must be authenticated by
the console’s ““bootloader” software and
decrypted before it can be used. Once
the firmware has been authenticated
and decrypted, it, in turn, authenticates
applications before they can be installed
or run on the PS3. EFF added that
Microsoft’s Xbox 360 and Nintendo’s
Wii employ similar authentication
procedures as technological protection
measures.

In further support of its requested
exemption, EFF recounted that when
Sony launched the PS3 in 20086, it
included a software application called
“OtherOS” that permitted users to
install Linux and UNIX operating
systems on their consoles. EFF provided
examples of researchers who were able
to use these earlier PS3 consoles in lieu
of other computer systems to conduct
various forms of scientific research,
citing an Air Force project that made
use of 1700 PS3s, as well as two
academic projects employing clusters of
PS3s to create high-performance
computers. Some of these researchers
chose to use clustered PS3s because
they were less expensive than the
available alternatives. In 2010, however,
Sony issued a firmware update for the
PS3 that removed the OtherOS
functionality. PS3 users were not forced
to upgrade, but the failure to adopt the
upgrade precluded access to certain
gameplay features and might make
repair or replacement of the gaming
system more difficult.

EFF further asserted that none of the
three major console manufacturers
currently allows the installation of
independently developed applications
on their consoles unless the developer
has obtained approval of the software
from the manufacturer through a
“stringent” process that may require the
developer to license costly development
tools. As a result, hobbyists and
homebrew developers engage in
circumvention to defeat technical
restrictions in order to create and run
games and other applications on the
PS3, Wii, and Xbox consoles.

EFF noted over 450 independently
created games and applications for
Nintendo’s Wii available on the
homebrew site WiiBrew.org, as well as
some 18 homebrew games and several
nongaming applications developed for
the PS3—including a file backup
program called “Multiman” and an
application that transforms the PS3 into
an FTP server—and a handful of other
homebrew applications for other

platforms and handheld gaming devices.

EFF pointed out that there is no strong
homebrew community for the Xbox360,
attributing this phenomenon to a
Microsoft development program that
allows developers to publish games
“with relative ease.”

Proponents argued that
manufacturers’ technological
restrictions on video game consoles not
only constrain consumer choice but also
inhibit scientific research and
homebrew development activities.
Pointing to the Register’s determination
in the last Section 1201 rulemaking that
circumvention of technological
measures on smartphones to enable
interoperability with lawfully obtained
applications was a permissible fair use,
proponents urged that the same logic
should apply here. According to
proponents, the restrictions on video
game consoles do not protect the value
or integrity of copyrighted works but
instead reflect a business decision to
restrict the applications that users can
run on their devices.

EFF explained that a “‘large
community” of console jailbreakers
currently exists for all three major video
game consoles but noted that such
jailbreakers face potential liability under
Section 1201(a)(1). As evidence of this,
EFF cited recent litigation pursued by
Sony against an individual and others
who developed a method for
jailbreaking the PS3. EFF explained that
in January 2010, George Hotz (also
known by his online name “GeoHot”)
published a method for jailbreaking the
PS3. In response, Sony initiated a
lawsuit against Hotz and others alleging,
among other things, that the defendants
had conspired to violate the DMCA.

Finally, a few supporters of EFF’s
proposal suggested potential scenarios
in which a console might need to be
jailbroken to effectuate a repair but did
not provide any specific evidence of
actual repair issues.

The proposal to permit circumvention
of video game consoles was vigorously
opposed by the Entertainment Software
Association (“ESA”), Sony Computer
Entertainment America LLC (“SCEA” or
“Sony”’), and Joint Creators. Opponents
filed extensive comments in response to
EFF’s request.

ESA characterized video game
consoles as “‘the center of an intellectual
property ecosystem’ which makes
copyrighted content readily and legally
accessible, stating that the entire system
depends upon effective and secure
access controls. ESA explained that
there are at least two potential access
controls at issue. To play an
unauthorized application, the user must
circumvent not only the encryption on
the console’s firmware, but also modify
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the firmware to defeat the
authentication check access control. It
added that once modified, the firmware
will operate, but the access controls will
be circumvented, effectively allowing
the console to run unauthorized
content.

SCEA’s comments focused on its PS3
console (the dominant example
addressed in EFF’s proposal). SCEA
confirmed that the technological
restrictions controlling access to the PS3
protect both its firmware and the
copyrighted video games that are
developed for that system. As explained
by SCEA, allowing circumvention of the
PS3 access controls would mean that
the basic security checks could be
skipped and the firmware freely
modified to bypass or eliminate the
process by which the video games are
authenticated for use on the console,
thus making it “virtually certain that
successful hackers, under the guise of
the exemption, will create the tools that
enable even novice users to make,
distribute, download, and play back
illegal copies of games.”

Throughout their comments,
opponents stressed piracy as an
overriding concern, noting that once a
user circumvents a console’s security
measures—even for an ostensibly
benign purpose—it becomes a vehicle
for unauthorized content. In their view,
EFF’s attempt to limit the exemption to
interoperability with lawful
applications would make no difference
in practice, because ‘‘all known
methods for circumventing game
console [technological protection
measures] necessarily eliminate the
measures’ ability to preclude the play,
reproduction and distribution of
infringing content.”

In support of their contentions
regarding the link between
circumvention and piracy, opponents
provided documentation of console
“hacking packages” that come bundled
with applications to play pirated
content. They further noted, again with
supporting materials, that the homebrew
channel installed with a popular Wii
hacking package automatically includes
applications that enable the console to
play pirated content. They pointed out,
with still further support in the record,
that the “Multiman” backup system
referenced by EFF as an example of a
useful application enabled by jailbroken
PS3s is used to decrypt and copy
protected PS3 games so they can be
illegally distributed. Other documentary
evidence submitted by opponents
showed that the PS3 FTP file server
application described by EFF is used as
a means to transfer illegal files.
Opponents also furnished multiple

examples of advertisements for console
jailbreaking services that included (for
an all-in price) a library of pirated
games.

Opponents pointed to online forums
and other sources that specifically
referenced George Hotz’s hack of the
PS3—described sympathetically by EFF
in its proposal—as permitting users to
play pirated games and content, and
provided representative postings. The
documentation evidenced a broadly
shared perception in the gaming
community that jailbreaking leads to
piracy. Notably, some of those providing
commentary made the further
observation that such piracy would
negatively impact the development of
new games.

Possibly referring to Hotz, SCEA
elaborated on the hacking issue by
commenting specifically on the events
surrounding a 2010 breach of its PS3
system. In that case, hackers announced
that they had successfully circumvented
the technological measures on PS3
firmware, which was accomplished by
exploiting vulnerabilities in Linux
operating in the OtherOS environment.
Although the hackers stated that they
did not endorse or condone piracy, one
hacker subsequently published PS3’s
encryption keys on the Internet, which
were quickly used to create jailbreak
software to permit the use of illegally
made games. Sony saw an immediate
rise in the number of illegal copies but
no increase in homebrew development,
while sales of legitimate software
“declined dramatically.” As a result of
the hack, Sony decided it had no choice
but to discontinue OtherOS and issued
a system upgrade that disabled OtherOS
functionality for those who wished to
maintain access to Sony’s PlayStation
network.

Mindful of the exemption established
by the Librarian in the prior proceeding
to permit jailbreaking of smartphones,
opponents urged that video game
consoles are not the equivalent of
iPhones, asserting that the technological
measures on game consoles legitimately
protect the creation and dissemination
of copyrighted works by discouraging
pirated content and protecting creators’
investment in new games. Opponents
distinguished the development of a
video game—a long and intensive
process “akin to * * * motion picture
production” involving a team of
developers that can cost tens of millions
of dollars—from the relative ease and
inexpensiveness of creating a
smartphone application. According to
opponents, the development of new
video games would be significantly
impaired without reliable technological

protections to protect developers’
investments.

With respect to the need to jailbreak
consoles to permit the operation of
Linux-based homebrew programs,
opponents observed that while EFF’s
request focused on the PS3, the
homebrew community for that device is
small, as evidenced by the fact that less
than one-tenth of one percent of PS3
users (fewer than 2,000 in all) had made
use of the PS3’s OtherOS feature. In any
event, they noted, there are over 4,000
devices on which Linux can be run
without the need for circumvention, and
homebrew games and applications can
be played on a wide array of open
platform devices. Opponents further
observed that each of the three major
video game console manufacturers has a
program to support independent
developers in creating and publishing
compatible games.

Finally, opponents disputed
proponents’ suggestion that
circumvention is necessary to repair
broken game consoles, explaining that
each console maker offers authorized
repair services free of charge for
consoles still under warranty for a
nominal fee thereafter.

Although EFF sought to rely upon the
Register’s 2010 determination that
modification of smartphone software to
permit interoperability with non-
vendor-approved applications was a fair
use, the Register concluded that the fair
use analysis for video consoles diverged
from that in the smartphone context.
Unlike in the case of smartphones, the
record demonstrated that access
controls on gaming consoles protect not
only the console firmware, but the video
games and applications that run on the
console as well. The evidence showed
that video games are far more difficult
and complex to produce than
smartphone applications, requiring
teams of developers and potential
investments in the millions of dollars.
While the access controls at issue might
serve to further manufacturers’ business
interests, they also protect highly
valuable expressive works—many of
which are created and owned by the
manufacturers—in addition to console
firmware itself.

The Register noted that research
activities and functional applications
that proponents claimed would be
enabled by circumvention might well
constitute transformative uses. On the
other hand, circumventing console code
to play games and other entertainment
content (even if lawfully acquired) is
not a transformative use, as the
circumvented code is serving the same
fundamental purpose as the unbroken
code. While the second and third fair
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use factors did not greatly affect the
analysis, on the significant question of
market harm, the Register concluded
that opponents had provided
compelling evidence that circumvention
of access controls to permit
interoperability of video game
consoles—regardless of purpose—had
the effect of diminishing the value of,
and impairing the market for, the
affected code, because the compromised
code could no longer serve as a secure
platform for the development and
distribution of legitimate content. The
Register noted that instead of countering
this evidence with a factual showing to
prove opponents wrong, EFF merely
asserted that its proposal would not
permit infringing uses. The Register did
not believe that this response satisfied
proponents’ obligation to address the
“real-world impact” of their proposed
exemption. Overall, the Register found
that proponents had failed to fulfill their
obligation to establish persuasively that
fair use could serve as a basis for the
exemption they sought.

The Register further found that even
if proponents had satisfied their burden
of establishing noninfringing uses, they
nonetheless failed to demonstrate that
video game console access controls have
or are likely to have a substantial
adverse impact on such uses.
Proponents identified two broad
categories of activities that were
allegedly threatened by the prohibition
on circumvention, scientific research
and homebrew software development.
With respect to scientific research, a
small number of research projects
involving only one type of gaming
console, the PS3, suggested a de
minimis impact, if any. This conclusion
was reinforced by record evidence
indicating that Sony had in fact
cooperated with and been a supporter of
research efforts and that alternative
computing resources for such projects
were available in the marketplace.

Nor, according to the Register’s
analysis, did the record support a
finding that Section 1201(a)(1) is having
a substantial adverse impact on lawful
homebrew activities. The most
significant level of homebrew activity
identified by EFF appears to have
occurred in relation to the Wii, but the
record was relatively sparse in relation
to other gaming platforms. Concerning
the use of video game consoles to
operate Linux software generally, the
record showed that only a very small
percentage of PS3 users availed
themselves of the (now discontinued)
OtherOS option that permitted users to
run Linux on their PS3s. At the same
time, there are thousands of alternative
devices that can be used to develop and

run Linux-based video games and other
applications. In addition, the record
indicated that developers can and do
take advantage of various manufacturer
programs to pursue independent
development activities.

Finally, as noted above, the Register
determined that proponents offered no
factual basis in support of their
suggestion that users are having
difficulty repairing their consoles as a
result of Section 1201(a)(1). This
appeared to be only a hypothetical
concern, as proponents failed to
document any actual instances of users
seeking to make repairs.

The Register therefore concluded that
proponents had failed to establish that
the prohibition on circumvention, as
applied to video game console code, is
causing substantial adverse effects.

Turning to the statutory factors, the
Register took issue with proponents’
view that piracy was an irrelevant
consideration because the exemption
they sought was only to allow
interoperability with “lawfully obtained
applications.” The Register explained
that she could not ignore the record
before her. Even if piracy were not the
initial or intended purpose for
circumvention, the record substantiated
opponents’ assessment that in the case
of video games, console jailbreaking
leads to a higher level of infringing
activity, thus sharply distinguishing the
case of video consoles from
smartphones, where the record did not
support the same finding. The evidence
also suggested that the restriction
limiting the proposed class to “lawfully
obtained” applications—which the
Register has found effective in other
contexts—did not provide adequate
assurance in this case. The Register
noted that simply to suggest, as
proponents had, that unlawful uses
were outside the scope of the exemption
and therefore of no concern was not a
persuasive answer.

Finally, the Register agreed with
proponents’ assessment that the access
controls protecting video game console
code facilitate a business model, as
many technological restrictions do. But
the Register concluded that in the case
of gaming platforms, that was not the
sole purpose. Console access controls
protect not only the integrity of the
console code, but the copyrighted works
that run on the consoles. In so doing,
they provide important incentives to
create video games and other content for
consoles, and thus play a critical role in
the development and dissemination of
highly innovative copyrighted works.

NTIA supported the “innovative spirit
epitomized by independent developers
and researchers whose needs

proponents contemplate in this class,”
but noted that the evidence in the
record was insufficient to support the
considerable breadth of the proposed
class. NTIA asserted that the record was
unclear with respect to the need for an
exemption to enable software
interoperability, and that there was
compelling evidence of reasonable
alternatives available for research
purposes. NTIA was also “‘cognizant of
the proposal’s likely negative impact on
the underlying business model that has
enabled significant growth and
innovation in the video game industry.”
Although NTIA did not support the
exemption as requested by proponents,
it did support a limited exemption to
allow videogame console owners to
repair or replace hardware components,
or to “obtain unlicensed repairs when
the console is out of warranty or when
the console and authorized replacement
parts are no longer on the market.” As
explained above, however, the Register
found that the record lacked any factual
basis upon which to recommend the
designation of even such a limited class.

C. Personal Computing Devices—
Software Interoperability

While the Register recognized that the
concern expressed by proponents—that
a broad implementation of restrictive
access controls could preclude users
from installing operating systems and
applications of their choice—is a
significant one, she found that
proponents had relied heavily on
speculation and failed to present
specific and compelling evidence in
support of a focused exemption. The
Register therefore declined to
recommend the adoption of the
proposed class.

Software Freedom Law Center
(“SFLC”), supported by FSF, Mozilla,
SaurikIT, New Yorkers for Fair Use,
Huang, and others, sought an exemption
to permit the circumvention of
computer programs on personal
computing devices to enable the
installation of other software, including
alternative operating systems, when
such software is lawfully obtained. The
proposed exemption would have
allowed circumvention by the device
owner or by someone acting at the
device owner’s request.

In requesting this exemption, SFLC
explained that there are two broad
categories of access controls on personal
computing devices: “application locks,”
which effectively prevent users from
installing certain software applications,
and “OS locks,” which effectively
prevent users from installing
replacement operating systems. Citing
the Librarian’s 2010 determination
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permitting jailbreaking of smartphones
to enable interoperability, SFLC asserted
that the restrictions addressed by the
smartphone exemption have become
commonplace on other mobile
computing devices and have begun to
appear on personal computers.
Accordingly, SFLC contended that the
smartphone exemption should be
“expanded” to include “all personal
computing devices” so as to permit
circumvention for the purpose of
installing any software the user chooses,
including a new operating system.

SFLC explained that the mobile
device market, which includes not only
smartphones but also tablet computers,
is dominated by Google’s Android
operating system and Apple’s iOS,
which together account for 94 percent of
the market. The two most popular ebook
readers, Amazon’s Kindle and Barnes &
Noble’s Nook, are Android-based
devices. According to SFLC, “[a]ll of the
restrictions addressed by the
[smartphone] exemption are reproduced
on the new formats.” Thus, the iOS on
the iPhone and iPad limits applications
to those obtained from Apple’s store. In
the case of Android, users are allowed
to install applications obtained from
channels other than Google’s Android
Marketplace, but Android withholds
“many vital privileges” (i.e., important
device functionalities) from
alternatively sourced applications. In
addition, even though the Kindle and
Nook are Android-based, Amazon and
Barnes & Noble have substituted their
own exclusive distribution channels,
which cannot be avoided without
jailbreaking.

SFLC further observed that Microsoft
has announced that it will require
hardware manufacturers for the
forthcoming Windows 8 operating
system to enable a secure boot system—
which can function as a type of OS
lock—"by default.” It asserted that
because Microsoft controls nearly 90
percent of the operating system market,
secure boot will be a “nearly
ubiquitous” feature on personal
computers in the next year. According
to SFLC, this will “decimate” what is
now a thriving market for alternative PC
operating systems. In a further
submission to the Copyright Office,
however, SFLC conceded that Microsoft
had established a program to enable
developers to “have their operating
systems signed by Microsoft”—i.e., to
acquire a secure boot key—for a fee of
99 dollars.

SFLC acknowledged that the stated
justification for OS locks is to protect
device owners from malicious software
by making it impossible for viruses to
gain access to, or replace, a device’s

operating system. But in SFLC’s words,
“[tlhis ‘security feature’ is undiscerning:
it will reject the device owner’s
intentional installation of an operating
system just as it will reject a virus’s
payload.” SFLC observed that “[t]o the
extent the firmware lock being
circumvented merely prevents
unauthorized operating systems from
running, it does not protect access to a
copyrighted work of the device
producer, but rather prevents access to
a competing copyrighted work to which
the device owner has a license.”

On the question of noninfringing use,
SFLC asserted that it is not infringing
for the owner of a device to install
applications that have not been
approved by the device’s manufacturer.
According to SFLC, this conclusion—
drawn from the Register’s analysis and
findings in the 2010 rulemaking
proceeding—applies with equal force to
application locks on devices other than
smartphones, as well as to OS locks.
SFLC noted that in 2010, the Register
determined that circumvention for the
purpose of achieving interoperability
was either “noninfringing or fair.” SFLC
further opined that, while modification
of a preinstalled operating system is
sometimes necessary to circumvent an
application lock, the same is not true of
OS locks, as removal of a device’s
default operating system does not
implicate any of the exclusive rights of
the owner of the operating system.

The proposed class was opposed by
Joint Creators, who argued that the
requested exemption ‘“‘targets every
device and every platform, and creates
an open-ended standard for
circumvention.” In their view, if
granted, the exemption “would strip
any copyright owner, distributor, or
licensee from exercising any choices
with respect to how to construct a
distribution system related to personal
computing, and would thus expose
copyright owners and their business
partners to unnecessary risk, piracy, and
unpredictability.” Joint Creators
characterized proponents’ request as,
“‘at best, premature,” and maintained
that proponents had failed to meet the
substantial burden required for an
exemption.

Joint Creators also contended that the
“primary effects”” of such an exemption
would be to enable distribution of
pirated applications, and to remove
technical limitations that would
otherwise protect trial versions of
applications. According to Joint
Creators, circumvention of technical
measures on computer programs is
accomplished primarily to unlock trial
versions of software or enable access to

pirated copies or unauthorized modified
versions.

Joint Creators stressed that
proponents’ arguments in favor of the
proposed class were based on
speculation rather than facts. They
asserted that proponents’ comments
presented “theories” about what might
occur but failed to demonstrate that the
scenarios they portrayed were more
likely than not. In particular, with
respect to the secure boot issue, Joint
Creators pointed out that proponents
had not identified a single platform that
precluded the installation of an
alternative operating system.

Finally, Joint Creators asserted that
the proposed class—in purporting to
immunize circumvention, ‘“performed
* * * at the request of the device’s
owner”’—amounted to a request to
exempt the provision of circumvention
services, which is prohibited under
Section 1201(a)(1)(E).

The Register found that proponents
had offered very little support for their
claim that the uses for which they
sought an exemption are noninfringing,
even though it is a threshold
requirement before an exemption can be
considered. Instead, proponents chose
to rest their case upon the Register’s
conclusion in the 2010 rulemaking—in
the context of smartphones—that it was
not an infringement to install
applications that have not been
approved by a device’s manufacturer.
The Register opined that proponents’
conclusory declaration that the
expansive set of uses upon which they
premised their request was
noninfringing was inadequate in the
context of the rulemaking.

The Register noted that the record was
murky on the especially critical issue of
whether the removal of an operating
system from a device in its entirety—an
activity proponents sought to facilitate
through the rulemaking process—
required the circumvention of technical
measures before erasing the operating
system, or whether it was possible to
remove an operating system without
prior circumvention (even if such
removal also simultaneously removed
the access controls for that operating
system). At the hearings, the Copyright
Office sought clarification on this point
from the parties, but the results were
inconclusive. Another question that was
not answered by the record was whether
an OS lock preventing the operation of
an alternative operating system is in fact
a technological measure protecting a
copyrighted work within the meaning of
Section 1201(a).

The Register explained that to the
extent an operating system can be
removed without having first to gain
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access to the work through an act of
circumvention, even if such work is
protected for other purposes by
technological measures, such removal
would not constitute a violation of
Section 1201(a)(1). This is because upon
deletion of the work, any such
technological measure is no longer
“effectively control[ling] access” to the
work. In such a case, of course, an
exemption is unnecessary.

The Register also observed that much
of proponents’ concern appeared to be
centered on Microsoft’s to be launched
Windows 8 operating system and its
“secure boot” functionality. But
proponents’ own statements indicated
that this concern was speculative. It
appeared undisputed in the record that,
at least as of today, purchasers of PCs
are able to install alternative operating
systems without resorting to
circumvention. Indeed, proponents
conceded that the specification
allegedly adopted by Microsoft “does
not prevent manufacturers from
allowing users to disable the lock or add
non-Microsoft keys,”” and also
acknowledged that Microsoft permitted
developers to acquire keys for 99
dollars.

The Register determined that
proponents’ suppositions concerning
the features of forthcoming software fell
short of making a case that the harmful
effects they posited were more likely to
occur than not. The Register reiterated
that mere speculation cannot support an
exception to Section 1201(a)(1); rather,
predicted adverse effects are only
cognizable “in extraordinary
circumstances in which the evidence of
likelihood of future adverse impact is
highly specific, strong and persuasive.”
The Register concluded that proponents
had failed to offer any such evidence
here.

The Register additionally observed
that granting an exemption for such a
sweeping class would be without
precedent in the history of Section 1201
rulemakings. In the past, faced with a
proposed class with respect to which
the proponents have offered substantial
and persuasive evidence, but for which
the definition proposed is not fully
congruent with the proponents’
showing, the Register has—to the extent
a sufficient basis exists in the record—
refined the class definition to ensure
that it is appropriately tailored to her
findings. But such refinement is only
possible where the proponent of the
proposed class has otherwise succeeded
in demonstrating that some version of
its exemption is warranted. The Register
cannot delineate the appropriate
contours of a class “in a factual
vacuum.”

As a final consideration, the Register
noted that to the extent the proposed
class would effectively permit the
provision of circumvention services to
others—as it appeared to do—it must be
rejected, as the provision of such
services to others is forbidden under
Section 1201(a)(2) of the DMCA.

NTIA was “not convinced that Secure
Boot constitutes ‘a technological
measure that effectively controls access
to a work’ protected by U.S. copyright
law.”” It further noted that proponents
had failed to present evidence that the
secure boot functionality restricted
access to Windows 8 or any other work
for purposes of protecting copyright.
NTIA thus did not support the
designation of the proposed class.

D. Motion Pictures and Other Works on
DVDs and Other Media—Space Shifting

The Register concluded that
proponents had failed to establish that
the prohibition on circumvention is
imposing an adverse impact on
noninfringing uses and declined to
recommend the requested exemptions
for space shifting.

Proponent Public Knowledge, as well
as proponents Cassiopaea, Tambolini,
Susan Fuhs, Kellie Heistand, Andy
Kossowsky, and Curt Wiederhoeft,
sought similar exemptions to permit the
circumvention of motion pictures and
other works on DVDs and other media
to enable “space shifting,” i.e., the
copying of complete works to permit
personal use on alternative devices.

Proponent Public Knowledge stated a
desire to move lawfully acquired motion
pictures on DVDs to consumer
electronic devices, such as tablet
computers and laptop computers, that
lack DVD drives. It asserted that
consumers’ inability to play lawfully
acquired DVDs on the newest devices
adversely affected noninfringing uses of
the works contained on DVDs, and that
a reasonable solution was for these
consumers to copy the motion pictures
into a format that could be viewed on
the new devices. Public Knowledge
urged that such an exemption “would
merely allow a user to make use of a
motion picture she has already
acquired.” The space shifting proposals
by the additional proponents—most of
which were one page or less—sought
similar exemptions, but offered few
factual details and little or no legal
analysis.

The current proposals were not unlike
the proposal sought in the 2006
rulemaking. In that rulemaking, the
Register declined to recommend a space
shifting exemption in part because the
proponents failed to offer persuasive
legal arguments that space shifting was

a noninfringing use. The Register also
addressed space shifting in the 2003
rulemaking in her consideration of a
requested exemption regarding
“tethering.” In her 2003
recommendation, the Register observed
that “no court has held that ‘space-
shifting’ is a fair use.”

Public Knowledge cited RIAA v.
Diamond Multimedia Systems Inc., 180
F.3d 1072 (1999), and Sony Corporation
of America v. Universal City Studios,
Inc., 464 U.S. 417 (1984), in support of
its contention that space shifting is a
noncommercial personal use, and
therefore a fair use. It applied the four-
factor fair use test of Section 107 in
support of its assertion that the sort of
space shifting for which it sought an
exemption is a noninfringing use. Public
Knowledge further argued that the space
shifting would not negatively impact the
availability of, or harm the market for,
copyrighted works, or contribute to
piracy. Finally, Public Knowledge
claimed that there were no reasonable
alternatives to such space shifting.

Public Knowledge asked the Register
to evaluate the legitimacy of personal
space shifting through “independent
examination.” According to Public
Knowledge, the Section 1201(a)
rulemaking process of “recommending,
consulting, determining, and
speculating necessarily requires the
Register to draw conclusions beyond
parroting the statute and existing case
law.”

Proponents of the additional
proposals sought to exempt other digital
works, including sound recordings and
ebooks, in addition to motion pictures,
for purposes of space shifting. They
offered insufficient factual or legal
analysis in support of their proposed
exemptions, however.

DVD CCA opposed the requested
exemptions by first observing that,
although many new electronic devices
are made without DVD drives,
consumers can still play DVDs on such
devices through the use of peripheral
tools, i.e., external drives that connect to
the devices and are capable of playing
DVDs. DVD CCA argued that just
because a consumer prefers a portable
device for certain purposes, it does not
mean that the consumer is foreclosed
from using a different device to play
DVDs or that an exemption for space
shifting is warranted.

DVDCCA further noted that, contrary
to the statements made by Public
Knowledge, consumers have not
purchased the motion picture itself, but
a DVD copy of the motion picture,
which affords only the right to access
the work according to the DVD format
specifications, i.e., through the use of a
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DVD player. DVDCCA explained that
consumers are able to purchase the copy
at its retail price—typically less than 20
dollars—because it is distributed on a
specific medium that will only play
back on a licensed player. It stated that
the Register has previously recognized
that there is no unqualified right to
access a work on a particular device.

DVDCCA alleged that the proposed
exemption would harm the market for
works distributed in the DVD medium
as well as that for works offered in other
digital media, explaining that the
proposed exemption would displace
sales for existing and forthcoming
digital offerings that the DMCA was
meant to encourage. It further alleged
that the proposed exemption would
create “public confusion” as to what is
permitted activity.

Joint Creators similarly disputed
Public Knowledge’s assertion that
consumers are adversely affected by an
inability to play DVDs on electronic
devices that are not designed to play
DVDs, pointing to services that provide
access to numerous titles for low
subscription prices. They argued that it
was not the purpose of the rulemaking
to provide consumers with the most
cost-effective manner to obtain
commercial video content.

AACS LA opposed an exemption for
space shifting that would apply to
AAGS technology protecting Blu-ray
discs. It noted that proponents had
failed to satisfy their burden to
demonstrate that an exemption is
warranted or that space shifting is a
noninfringing act.

The Register recognized that there is
significant consumer interest in the
proposed exemption. Proponents,
however, had the burden of
demonstrating that the requested use
was noninfringing. Neither of the two
key cases relied upon by proponents,
however, addresses or informs the space
shifting activities at issue.

The Register noted that she had
previously explained that Diamond
Multimedia—a case in which the court
was called upon to interpret the Audio
Home Recording Act (“AHRA”’)—“did
not hold that ‘space-shifting’ is fair use.
It did state, in dicta, that ‘space-shifting’
of digital and analog musical recordings
is a noncommercial personal use
consistent with the Audio Home
Recording Act.” Notably, neither
Diamond Multimedia, nor the statute it
interpreted, addressed motion pictures,
the focus of Public Knowledge’s
proposal.

Turning to Sony, the Register clarified
that that case involved “time-shifting,”
defined by the Supreme Court as “the
practice of recording a program to view

it once at a later time, and thereafter
erasing it.” It did not address the
legality of “librarying,” i.e., the
maintenance of copies of copyrighted
works. Here, by contrast, librarying was
among the activities contemplated by
the proposed exemptions.

The Register further observed that the
law does not guarantee access to
copyrighted material in a user’s
preferred format or technique. Indeed,
copyright owners typically have the
legal authority to decide whether and
how to exploit new formats. The
Register noted that while the law may
someday evolve to accommodate some
of proponents’ proposed uses, more
recent cases touching upon space
shifting confirm that the fair use
implications of various forms of space
shifting are far from settled. The
Register reiterated her view that the
Section 1201 rulemaking process was
‘“not the forum in which to break new
ground on the scope of fair use.” She
then proceeded to assess the proposed
exemptions under the traditional fair
use factors.

In urging that space shifting is a fair
use, Public Knowledge characterized the
copying of motion pictures for use on
personal devices as a “paradigmatic
noncommercial personal use” that
could facilitate a transformative use. It
further asserted that integrating
reproductions of motion pictures from
DVDs into a consumer’s media
management software was analogous to
the integration of thumbnail images into
Internet search engines found to be a
transformative use in Perfect 10, Inc. v.
Amazon.com, Inc., 487 F.3d 701 (9th
Cir. 2007).

The Register did not agree with this
analysis. In her view, the incorporation
of reproductions of motion pictures
from DVDs into a consumer’s media
management software is not equivalent
to the provision of public search engine
functionality. Rather, it is simply a
means for an individual consumer to
access content for the same
entertainment purpose as the original
work. Put another way, it does not
“add[] something new, with a further
purpose or different character, altering
the first with new expression,
meaning,” or advance criticism,
comment, or any other interest
enumerated in the preamble of Section
107. The Register therefore concluded
that the first fair use factor did not favor
a finding of fair use. The Register
additionally determined that where
creative works were being copied in
their entirety, factors two and three also
weighed against fair use, and that there
was an inadequate basis in the record to
conclude that the developing market for

the online distribution of motion
pictures would not be harmed by the
proposed uses.

Finally, the Register concluded that
proponents had failed to demonstrate
that the use of a reasonably priced
peripheral, a different device, or an
online subscription service to access
and play desired content did not offer
a reasonable alternative to
circumvention. Accordingly, the
Register was not persuaded that the
inability to engage in the space shifting
activities described by proponents is
having a substantial adverse impact on
consumers’ ability to make
noninfringing uses of copyrighted
works.

NTIA suggested what it described as
a “‘more narrowly-constructed”” version
of Public Knowledge’s proposed
exemption. Specifically, it supported an
exemption to allow circumvention of
lawfully acquired DVDs “when the DVD
neither contains nor is accompanied by
an additional copy of the work in an
alternative digital format, and when
circumvention is undertaken solely in
order to accomplish the noncommercial
space shifting of the contained motion
picture.” NTIA voiced support for the
motion picture industry’s efforts to
make content available on the wide
range of new devices, and encouraged
the industry to continue developing
new offerings. It contended that by
limiting the exemption to circumstances
in which the market had not supplied
alternatives to DVDs, “‘the potential
adverse effect on the market is
minimal.”

The Register likewise expressed
support for the motion picture
industry’s innovation and the
development of market approaches to
satisfy the demand for electronically
distributed content. But while the
Register was sympathetic to the desire
to consume content on a variety of
different devices, she noted that there is
no basis under current law to assume
that the space shifting activities that
would be permitted under NTIA’s
proposal would be noninfringing.
Moreover, in light of the record before
her, the Register did not find that such
activities would not adversely affect the
legitimate future markets of copyright
owners.

V. Conclusion

Having considered the evidence in the
record, the contentions of the
commenting parties, and the statutory
objectives, the Register of Copyrights
has recommended that the Librarian of
Congress publish certain classes of
works, as designated above, so that the
prohibition against circumvention of
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technological measures that effectively
control access to copyrighted works
shall not apply to persons who engage
in noninfringing uses of those particular
classes of works.

Dated: October 22, 2012.
Maria A. Pallante,
Register of Copyrights.

Determination of the Librarian of
Congress

Having duly considered and accepted
the Recommendation of the Register of
Copyrights, which Recommendation is
hereby incorporated by reference, the
Librarian of Congress is exercising his
authority under 17 U.S.C. 1201(a)(1)(C)
and (D) and is publishing as a new rule
the classes of copyrighted works that
shall be subject to the exemption found
in 17 U.S.C. 1201(a)(1)(B) from the
prohibition against circumvention of
technological measures that effectively
control access to copyrighted works set
forth in 17 U.S.C. 1201(a)(1)(A).

List of Subjects in 37 CFR Part 201

Copyright, Exemptions to prohibition
against circumvention.

Final Regulations

For the reasons set forth in the
preamble, 37 CFR part 201 is amended
as follows:

PART 201—GENERAL PROVISIONS

m 1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.
m 2. Section 201.40 is amended by

revising paragraph (b) to read as follows:

§201.40 Exemption to prohibition against
circumvention.
* * * * *

(b) Classes of copyrighted works.
Pursuant to the authority set forth in 17
U.S.C. 1201(a)(1)(C) and (D), and upon
the recommendation of the Register of
Copyrights, the Librarian has
determined that the prohibition against
circumvention of technological
measures that effectively control access
to copyrighted works set forth in 17
U.S.C. 1201(a)(1)(A) shall not apply to
persons who engage in noninfringing
uses of the following classes of
copyrighted works:

(1) Literary works, distributed
electronically, that are protected by
technological measures which either
prevent the enabling of read-aloud
functionality or interfere with screen
readers or other applications or assistive
technologies in the following instances:

(i) When a copy of such a work is
lawfully obtained by a blind or other

person with a disability, as such a
person is defined in 17 U.S.C. 121;
provided, however, the rights owner is
remunerated, as appropriate, for the
price of the mainstream copy of the
work as made available to the general
public through customary channels; or

(ii) When such work is a nondramatic
literary work, lawfully obtained and
used by an authorized entity pursuant to
17 U.S.C. 121.

(2) Computer programs that enable
wireless telephone handsets to execute
lawfully obtained software applications,
where circumvention is accomplished
for the sole purpose of enabling
interoperability of such applications
with computer programs on the
telephone handset.

(3) Computer programs, in the form of
firmware or software, that enable a
wireless telephone handset originally
acquired from the operator of a wireless
telecommunications network or retailer
no later than ninety days after the
effective date of this exemption to
connect to a different wireless
telecommunications network, if the
operator of the wireless
communications network to which the
handset is locked has failed to unlock it
within a reasonable period of time
following a request by the owner of the
wireless telephone handset, and when
circumvention is initiated by the owner,
an individual consumer, who is also the
owner of the copy of the computer
program in such wireless telephone
handset, solely in order to connect to a
different wireless telecommunications
network, and such access to the network
is authorized by the operator of the
network.

(4) Motion pictures, as defined in 17
U.S.C. 101, on DVDs that are lawfully
made and acquired and that are
protected by the Content Scrambling
System, where the person engaging in
circumvention believes and has
reasonable grounds for believing that
circumvention is necessary because
reasonably available alternatives, such
as noncircumventing methods or using
screen capture software as provided for
in alternative exemptions, are not able
to produce the level of high-quality
content required to achieve the desired
criticism or comment on such motion
pictures, and where circumvention is
undertaken solely in order to make use
of short portions of the motion pictures
for the purpose of criticism or comment
in the following instances:

(i) In noncommercial videos;

(ii) In documentary films;

(iii) In nonfiction multimedia ebooks
offering film analysis; and

(iv) For educational purposes in film
studies or other courses requiring close

analysis of film and media excerpts, by
college and university faculty, college
and university students, and
kindergarten through twelfth grade
educators. For purposes of this
exemption, ‘“noncommercial videos”
includes videos created pursuant to a
paid commission, provided that the
commissioning entity’s use is
noncommercial.

(5) Motion pictures, as defined in 17
U.S.C. 101, that are lawfully made and
acquired via online distribution services
and that are protected by various
technological protection measures,
where the person engaging in
circumvention believes and has
reasonable grounds for believing that
circumvention is necessary because
reasonably available alternatives, such
as noncircumventing methods or using
screen capture software as provided for
in alternative exemptions, are not able
to produce the level of high-quality
content required to achieve the desired
criticism or comment on such motion
pictures, and where circumvention is
undertaken solely in order to make use
of short portions of the motion pictures
for the purpose of criticism or comment
in the following instances:

(i) In noncommercial videos;

(ii) In documentary films;

(iii) In nonfiction multimedia ebooks
offering film analysis; and

(iv) For educational purposes in film
studies or other courses requiring close
analysis of film and media excerpts, by
college and university faculty, college
and university students, and
kindergarten through twelfth grade
educators. For purposes of this
exemption, ‘“‘noncommercial videos”
includes videos created pursuant to a
paid commission, provided that the
commissioning entity’s use is
noncommercial.

(6)(i) Motion pictures, as defined in
17 U.S.C. 101, on DVDs that are lawfully
made and acquired and that are
protected by the Content Scrambling
System, where the circumvention, if
any, is undertaken using screen capture
technology that is reasonably
represented and offered to the public as
enabling the reproduction of motion
picture content after such content has
been lawfully decrypted, when such
representations have been reasonably
relied upon by the user of such
technology, when the person engaging
in the circumvention believes and has
reasonable grounds for believing that
the circumvention is necessary to
achieve the desired criticism or
comment, and where the circumvention
is undertaken solely in order to make
use of short portions of the motion
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pictures for the purpose of criticism or
comment in the following instances:

(A) In noncommercial videos;

(B) In documentary films;

(C) In nonfiction multimedia ebooks
offering film analysis; and

(D) For educational purposes by
college and university faculty, college
and university students, and
kindergarten through twelfth grade
educators.

(ii) For purposes of this exemption,
“noncommercial videos” includes
videos created pursuant to a paid
commission, provided that the
commissioning entity’s use is
noncommercial.

(7)(i) Motion pictures, as defined in
17 U.S.C. 101, that are lawfully made
and acquired via online distribution
services and that are protected by
various technological protection
measures, where the circumvention, if
any, is undertaken using screen capture
technology that is reasonably
represented and offered to the public as
enabling the reproduction of motion
picture content after such content has
been lawfully decrypted, when such
representations have been reasonably
relied upon by the user of such
technology, when the person engaging
in the circumvention believes and has
reasonable grounds for believing that
the circumvention is necessary to
achieve the desired criticism or
comment, and where the circumvention
is undertaken solely in order to make
use of short portions of the motion
pictures for the purpose of criticism or
comment in the following instances:

(A) In noncommercial videos;

(B) In documentary films;

(C) In nonfiction multimedia ebooks
offering film analysis; and

(D) For educational purposes by
college and university faculty, college
and university students, and
kindergarten through twelfth grade
educators.

(ii) For purposes of this exemption,
“noncommercial videos” includes
videos created pursuant to a paid
commission, provided that the
commissioning entity’s use is
noncommercial.

(8) Motion pictures and other
audiovisual works on DVDs that are
protected by the Content Scrambling
System, or that are distributed by an
online service and protected by
technological measures that control
access to such works, when
circumvention is accomplished solely to
access the playhead and/or related time
code information embedded in copies of
such works and solely for the purpose
of conducting research and
development for the purpose of creating

players capable of rendering visual
representations of the audible portions
of such works and/or audible
representations or descriptions of the
visual portions of such works to enable
an individual who is blind, visually
impaired, deaf, or hard of hearing, and
who has lawfully obtained a copy of
such a work, to perceive the work;
provided however, that the resulting
player does not require circumvention

of technological measures to operate.
* * * * *

Dated: October 22, 2012.
James H. Billington,
The Librarian of Congress.
[FR Doc. 2012-26308 Filed 10-25-12; 8:45 am]
BILLING CODE 1410-30-P

POSTAL SERVICE
39 CFR Part 111

Domestic Competitive Products
Pricing and Mailing Standards
Changes

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is revising
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®), to reflect changes to prices and
mailing standards for the following
competitive products: Express Mail®,
Priority Mail®, First-Class Package
Service™, Parcel Select®, Parcel Post®,
Extra Services, Return Services, Mailer
Services, and Recipient Services.
DATES: Effective Date: January 27, 2013.
FOR FURTHER INFORMATION CONTACT:
Margaret Choiniere (202) 268-7231 or
Garry Rodriguez (202) 268-7281.
SUPPLEMENTARY INFORMATION: This final
rule describes new prices and product
features for competitive products, by
class of mail, established by the
Governors of the United States Postal
Service®. New prices are available
under Docket Number CP2013-3 on the
Postal Regulatory Commission’s (PRC)
Web site at http://www.prc.gov, and are
also located on the Postal Explorer®
Web site at http://pe.usps.com.

Competitive product prices and
changes are identified by product as
follows:

Express Mail
Prices

Overall, Express Mail prices will
increase 5.9 percent. Express Mail will
continue to offer zoned Retail,
Commercial Base™ and Commercial
Plus™ pricing tiers.

Retail prices will increase an average
of 6.5 percent. The price for the Retail
Flat Rate Envelope, Legal Flat Rate
Envelope, and the recently-introduced
Padded Flat Rate Envelope is increasing
to $19.95. The Flat Rate Box price will
remain at $39.95.

The existing Commercial Base prices
offer lower prices to customers who use
online and other authorized postage
payment methods. Commercial Base
prices will increase 2.0 percent.

The existing Commercial Plus price
category offers price incentives to large
volume customers. Commercial Plus
prices will increase 1.0 percent.

Priority Mail
Prices

Overall, Priority Mail prices will
increase 6.3 percent. The price increase
varies by price cell and price tier.

Retail prices will increase an average
of 9.0 percent, but Retail Priority Mail
will now include USPS® tracking and
confirmation of delivery at no
additional charge, offsetting about 3
percent of the increase. The regular Flat
Rate envelope will be priced at $5.60,
with the Legal Flat Rate Envelope priced
at $5.75 and Padded Flat Rate Envelope
priced at $5.95. Flat Rate Box prices will
be: Small, $5.80; Medium, $12.35;
Large, $16.85 and Large APO/FPO,
$14.85.

Commercial Base prices offer lower
prices to customers who use online and
other authorized postage payment
methods. Commercial Base prices will
increase an average of 3.7 percent.
Commercial Base pricing will offer an
average 11.3 percent discount off retail
prices.

Commercial Plus price category offers
attractive price incentives to large
volume customers. Commercial Plus
prices will increase an average of 3.8
percent. Commercial Plus pricing will
offer an average 16.2 percent discount
off retail prices.

Critical Mail

Critical Mail® letters and flats are
enhanced with a new option, signature
upon delivery, as part of the service
offering. The Critical Mail letter with
signature option is priced at $4.60; the
Critical Mail flat with signature option
is priced at $5.35.

Critical Mail Returns

The Postal Service is providing a new
option within the suite of USPS Returns
Services to include Critical Mail pieces.
This new product will afford customers
the ability to expedite their returns by
using barcoded USPS Critical Mail
(letters and flats).
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First-Class Package Service
Prices

Overall, First-Class Package Service
prices will increase 3.0 percent. The
Intelligent Mail® package barcode
(IMpb) will continue to provide free
USPS tracking and confirmation of
delivery with these parcels.

New Payment Method for First-Class
Package Service Commercial Plus

The Postal Service is revising the
DMM to add PC Postage endicia as a
new payment method for First-Class
Package Service Commercial Plus
parcels.

Surcharges for First-Class Package
Service Parcels

First-Class Package Service mailers
are currently assessed a $0.05 per piece
surcharge for parcels weighing less than
2 ounces, parcels that are irregularly
shaped (such as rolls, tubes or triangles),
or parcels that lack a unique tracking
barcode (previously a Postal routing
barcode). These surcharges relate to
additional handling required in Postal
Service processing in order to work
these pieces. As a result, the surcharge
was not assessed for First-Class Package
Service parcels presented in 5-digit/
scheme containers.

The Postal Service is eliminating the
surcharge for First-Class Package
Service parcels under 2 ounces since the
new prices will reflect that these pieces
are generally nonmachinable. The Postal
Service will retain a surcharge for First-
Class Package Service parcels that are
irregularly shaped, but will also retain
the prior exclusion for parcels that are
presented in 5-digit/scheme containers.

The standards implementing
Intelligent Mail package barcodes
(IMpb) requires an IMpb on First-Class
Package Service parcels claiming presort
pricing, effective January 7, 2013
(extended to January 27, 2013).
Therefore the surcharge for parcels not
bearing a barcode is no longer
applicable for First-Class Package
Service parcels claiming 5-digit, 3-digit
or area distribution center (ADC) prices.
The Postal Service will retain the
surcharge for First-Class Package
Service parcels claiming mixed ADC/
single-piece prices that do not have a
barcode. This surcharge and the
surcharge for irregularly shaped First-
Class Package Service parcels will
increase to $0.08 per piece.

Parcel Select
Prices

On average, Parcel Select prices will
increase 9.0 percent.

The average price increase for Parcel
Select Destination Entry destination
delivery unit (DDU) is 8.0 percent, for
destination sectional center facility
(DSCF) 4.9 percent, and for destination
network distribution center (DNDC) 4.8
percent.

The prices for Parcel Select NDC
(network distribution center) and ONDC
(origin network distribution center)
presorted parcels are increasing 5.7 and
4.3 percent respectively. The prices for
Parcel Select Nonpresort parcels are
increasing 4.2 percent.

The prices for Parcel Select
Lightweight™ (PSLW) will increase 9.8
percent. The IMpb will continue to
provide free USPS tracking and
confirmation of delivery with PSLW as
well.

Parcel Select Regional Ground

The Postal Service has decided to
discontinue Parcel Select Regional
Ground™ service due to inadequate
usage.

Parcel Post

On July 20, 2012, in Docket No.
MC2012-13, the PRC gave conditional
approval for Parcel Post to be
transferred to the competitive product
list. The three conditions outlined in the
docket have been met. Parcel Post is
now a competitive product and pending
review by the PRC the product will be
renamed “Standard Post™”. A global
change will be made to the DMM for the
January 27, 2013, update.

As a result of the transfer of Parcel
Post to a competitive product, it will no
longer be included under the list of
products that comprise Package
Services. Parcel Post will only be
offered through retail channels, and will
include USPS tracking and confirmation
of delivery at no additional charge.
Customers will now be able to access
processing and delivery scans for their
parcels online at USPS.com®.

Extra Services

Adult Signature Service

Adult Signature Service prices are
increasing. The price for Adult
Signature Required is $4.95 and Adult
Signature Restricted Delivery is $5.15.

New Delivery Confirmation Label

In response to the structural changes
being made to Delivery Confirmation
extra service labels, the Postal Service
will replace the current Label 314,
electronic Delivery Confirmation, with a
new Label 400, USPS Tracking. Label
400 will include an Intelligent Mail
package barcode and will be provided
for use by electronic option mailers.
These labels may also be affixed to retail

mailpieces by USPS retail associates
when an applicable mailpiece is
presented at a retail location without
postage validation imprint (PVI)
capability.

Return Services
Parcel Return Service

Parcel Return Service (PRS) prices
will have an overall price increase of 4.8
percent. Return Network Distribution
Center (RNDC) prices will have a 1.0
percent increase; Return Sectional
Center Facility (RSCF) prices will
increase less than 1.0 percent, and
Return Delivery Unit (RDU) prices will
increase 8.5 percent.

The Parcel Return Service annual
permit fee and annual account
maintenance fee are increasing.
Information on fees can be found in the
Domestic Mailing Services Federal
Register Notice.

Nonstandard PRS Labels

PRS participants are required to use
labels that meet the specific criteria
described in the DMM. To allow for the
consistent capture and staging of PRS
mailpieces at their intended pick-up
points, the Postal Service has
constructed a rigorous precertification
process to assure PRS labels meet these
established criteria.

The Postal Service has recently
become aware of incidents where PRS
permit holders have used noncompliant
labels, resulting in PRS parcels being
routed to the address on mailpiece,
instead of the intended pick-up point. In
addition, some PRS permit holders have
requested exceptions for the use of
noncompliant dual-purpose labels that
have also resulted in the misdirection of
PRS mailpieces to the address on the
label. Currently, the Postal Service does
not have a pricing mechanism to
account for these instances where
additional handling has occurred due to
a mailer’s noncompliant label.

As a result, the Postal Service will
now specify when noncompliant labels
are affixed to PRS parcels, which travel
through the postal network to the
delivery address on the label, the permit
holder will be charged postage at the
appropriate Parcel Post price, calculated
from the parcel’s entry point in the
USPS network to its delivery address. If
the parcel’s entry point can not be
determined, then postage will be
calculated at Zone 4.

Parcel Return Service—Full Network

The Postal Service is introducing a
new option for mailers receiving large
quantities of return parcels, Parcel
Return Service—Full Network (PRS—
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Full Network). Mailers with an annual
volume of 50,000 or more return
parcels, and who desire a full-network
option from the USPS may enroll in
PRS—Full Network.

PRS—Full Network provides a new
returns option for mailers to receive
return parcels entered by their
customers anywhere within the Postal
Service’s network. PRS—Full Network
features full network pricing,
encompassing all eight USPS zones. To
expedite delivery, PRS—Full Network
will generally bypass the mailer’s local
delivery unit and will provide delivery
of return parcels directly from the
processing facility/sectional center
facility (SCF) servicing the location of
the mailer’s designated return site.

PRS—Full Network participants will
be required to pay postage through the
scan based payment (SBP) program as
specified in the DMM, and must obtain
a Centralized Account Payment System
(CAPS) debit account (instructions for
enrollment are provided on the RIBBS
Web site at http://ribbs.usps.gov).
Participants will also be required to pay
an annual Parcel Return Service (PRS)
fee and an annual PRS account
maintenance fee.

Each PRS—Full Network mailpiece
must bear an Intelligent Mail package
barcode that includes the appropriate
service type code (STC), and a selection
of STCs have been developed for use
with PRS—Full Network mailpieces.
Detailed specifications are defined in
Publication 91, Confirmation Services
Technical Guide.

The addition of PRS—Full Network to
the USPS product line provides an
alternative to the current first-mile
option available through its regular PRS
returns network, and a full network
solution for those mailers who are
unable to pick-up their returns at the
locations specified in conventional PRS
agreements.

This revision also incorporates
clarifying language in the DMM under
Scan Based Payment, providing that
participants must pay postage through a
Centralized Account Payment System
(CAPS) debit account. This requirement
has been a condition for the use of Scan
Based Payment since its inception.

Mailer Services

Premium Forwarding Service

The enrollment fee for Premium
Forwarding Service® (PFS®) will not
increase, remaining at $15.00. The price
of the weekly reshipment charge will
increase from $15.25 to $17.00.

USPS Package Intercept

The USPS Package Intercept™ fee
will not change for January 2013.

Pickup on Demand

The Pickup on Demand® service daily
fee will increase from $15.30 to $20.00.

The Postal Service is revising the
DMM to include Pickup on Demand
enhancements that automate the
payment method for all package pickup
services, and also adds an option for
requesting recurring pickups through
the online package pickup program at
WWww.usps.com.

Additionally, the Postal Service is
revising the DMM to rename ‘‘Carrier
Pickup” (a pickup that occurs as part of
a regularly scheduled delivery or
collection stop) as Package Pickup.

Recipient Services

Post Office Box Service

The competitive Post Office Box™
service prices will increase an average
of 2.6 percent within the existing price
ranges previously set.

Other

New for January 2013, customers can
order flat rate packaging supplies online
in smaller quantities than currently
provided and will be able to pay a fee
to get supplies delivered faster than the
current free service provided. The new
expedited service fee is priced at $2.50.

Resources

The Postal Service provides
additional resources to assist customers
with this price change for Shipping
Services. These tools include price lists,
downloadable price files, and Federal
Register Notices, which may be found
on the Postal Explorer Web site at
pe.usps.com.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM)

* * * * *

100 Retail Mail

* * * * *

102 Elements On the Face of a
Mailpiece

* * * * *

3.0 Placement and Content of Mail
Markings

* * * * *

3.3 Mail Markings

[Revise the first sentence in the
introductory text of 3.3 as follows:]

Mailers must print the basic required
Package Services subclass marking—
“Media Mail,” or “Library Mail”—or
“Parcel Post” on each piece claimed at

the respective price. * * *
* * * * *

[Revise the first sentence of item 3.3a
as follows:]

a. The service icon that will identify
Parcel Post and all Package Services
subclasses will be a 1-inch solid black
square. * * *

[Revise the second sentence of item
3.3b as follows:]

b. * * *If the service banner is used,
Parcel Post or the appropriate Package
Services subclass marking (e.g., “MEDIA
MAIL,” “LIBRARY MAIL”’) must be
preceded by the text “USPS” and must
be printed in minimum 20-point bold
sans serif typeface, uppercase letters,
centered within the banner, and
bordered above and below by minimum

1-point separator lines. * * *
* * * * *

[Revise the heading of Exhibit 3.3 as
follows:]

Exhibit 3.3 Parcel Post and Package
Services Indicator Examples

[Revise the first example to have the
indicator read “USPS PARCEL POST”
instead of “USPS PARCEL SELECT”.]

* * * * *

120 Priority Mail

* * * * *
126 Deposit

1.0 Deposit

* * * * *

[Delete 1.3, Returns, in its entirety.]

* * * * *

130 First-Class Mail

* * * * *
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136 Deposit
1.0 Deposit for First-Class Mail

[Delete the heading 1.1, Single-Piece
and Card Mailings, and move text under
1.0. Delete 1.2, Returns, in its entirety.]

* * * * *

150 Parcel Post
153 Prices and Eligibility
1.0 Parcel Post Prices and Fees

* * * * *

[Delete 1.2, Determining Single-Piece
Weight, in its entirety. Renumber 1.3
through 1.7 as 1.2 through 1.6.]

* * * * *

1.2 Parcel Post Price Application

[Revise the text of renumbered 1.2 by
adding a new last sentence as follows:]
* * * See Notice 123—Price List.

* * * * *

[Delete renumbered 1.3, Computing
Postage—Parcel Post With Permit
Imprint, in its entirety. Renumber 1.4
through 1.6 as 1.3 through 1.5.]

* * * * *

[Delete renumbered 1.5, Prices, in its
entirety.]

* * * * *

2.0 Basic Eligibility Standards for
Parcel Post

2.1 Definition of Parcel Post

[Revise the text of 2.1 as follows:]

Parcel Post is a separate product

offered only through retail channels.
* * * * *

2.4 Delivery and Return Addresses

[Revise the text of 2.4 as follows:]

All Parcel Post mail must bear a

delivery and return address.
* * * * *

154 Postage Payment Methods

1.0 Postage Payment Methods for
Parcel Post

[Delete the heading 1.1, Payment
Method, and move the text under 1.0.
Revise the text as follows:]

The mailer is responsible for proper
postage payment. Subject to the
corresponding standards, postage for
Parcel Post mail may be paid by postage
evidencing system indicia (see 604) or
by ordinary postage stamps. Pieces with
postage affixed must bear the correct
numerical value of postage.

[Delete 1.2, Affixing Postage—Single-
Piece Mailings, and 2.0, Postage Paid
With Permit Imprint, in their entirety.]

* * * * *

155 Mail Preparation
1.0 Preparation for Parcel Post
1.1 Basic Preparation
[Revise the text of 1.1 as follows:]
There are no presort, sacking, or

labeling standards for Parcel Post
pieces.

1.2 Delivery and Return Addresses

[Revise the text of 1.2 as follows:]

All Parcel Post pieces must bear both
a delivery address and the sender’s
return address.

1.3 Basic Markings

[Revise the first sentence of 1.3 as
follows:]

The basic required marking—‘Parcel
Post”—must be printed on each piece.

* *x %

* * * * *

[Delete 1.4, Required Use, in its
entirety.]
* * * * *

156 Deposit
1.0 Deposit for Parcel Post

[Revise the heading of 1.1 as follows:]
1.1 Deposit

[Revise the text of 1.1 as follows:]

Parcel Post mail must be deposited at
a time and place specified by the
postmaster or designee at the office of
mailing. Parcel Post is primarily
intended to be presented at a USPS
retail service counter where USPS
tracking and confirmation of delivery
service can be initiated.

[Delete 1.2, 1.3, and 1.4. Renumber
1.5 through 1.7 as new 1.2 through 1.4.]
* * * * *

[Delete renumbered 1.4, Returns, in its
entirety.]

200 Commercial Letters and Cards
* * * * *

220 Priority Mail

223 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.4 Critical Mail Prices

[Renumber 1.4.1 and 1.4.2 as 1.4.2
and 1.4.3. Add new 1.4.1 as follows:]

1.4.1 Prices

Critical Mail letters has two price
options, Critical Mail letters and Critical
Mail letters with signature. For prices,

see Notice 123—Price List.
* * * * *

300 Commercial Flats

* * * * *

320 Priority Mail
323 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.4 Critical Mail Prices

[Renumber 1.4.1 and 1.4.2 as 1.4.2
and 1.4.3. Add new 1.4.1 as follows:]

1.4.1 Prices

Critical Mail flats has two price
options, Critical Mail flats and Critical
Mail flats with signature. For prices, see
Notice 123—Price List.

* * * * *

400 Commercial Parcels

* * * * *

401 Physical Standards
1.0 Physical Standards for Parcels

* * * * *

1.3 Maximum Weight and Size

[Revise the second sentence of 1.3 as
follows:]

* * * Lower weight limits apply to
parcels mailed at Priority Mail
commercial plus cubic, Regional Rate
Box, First-Class Package Service,
Standard Mail, and Bound Printed

Matter prices. ***
* * * * *

2.0 Additional Physical Standards by
Class of Mail

* * * * *

2.5 Parcel Select

* * * * *

[Delete 2.5.3, Parcel Select Regional
Ground, in its entirety and renumber
2.5.4as2.5.3.]

* * * * *

402 Elements on the Face of a
Mailpiece

* * * * *

2.0 Placement and Content of
Markings

* * * * *

[Revise the heading of 2.5 as follows:]

2.5 Parcel Select, Parcel Post, Bound
Printed Matter, Media Mail, and
Library Mail Markings

2.5.1 Basic Markings

[Revise the first sentence of the
introductory text of 2.5.1 as follows:]

The basic required marking (e.g.,
“Parcel Select”, “Parcel Select
Lightweight”, “Parcel Post”, “Bound
Printed Matter”, “Media Mail”, “Library
Mail”’) must be printed on each piece
claimed at the respective price. * *
* * * * *
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[Delete item 2.5.1b and renumber
2.5.1c as 2.5.1b.]

* * * * *

2.5.2 Parcel Select Markings

* * * * *

[Delete item 2.5.2e and renumber item
2.5.2fas 2.5.2e.]

* * * * *

[Delete 2.5.3, Parcel Select Regional
Ground Markings, in its entirety.
Renumber 2.5.4 through 2.5.7 as 2.5.3
through 2.5.6.]

* * * * *

430 First-Class Package Service
433 Prices and Eligibility

1.0 Prices and Fees for First-Class
Package Service

* * * * *

1.5 Surcharge

A surcharge applies for parcels with
the following characteristics:

[Revise the text of item 1.5a as
follows:]

a. Unless prepared in 5-digit/scheme
containers, presorted parcels that are
irregularly shaped, such as rolls, tubes,
and triangles.

[Revise the text of item 1.5b by

deleting the last sentence.]
* * * * *

3.0 Basic Standards for First-Class
Package Service Parcels

* * * * *

3.4 IMpb Standards

[Revise the text of 3.4 as follows:]

First-Class Package Service parcels
claiming presorted prices or with
postage paid through a PC Postage
system must bear an Intelligent Mail
package barcode prepared under
708.5.0.

* * * * *

434 Postage Payment and
Documentation

1.0 Basic Standards for Postage
Payment

1.1 Postage Payment Options

[Revise the first sentence of 1.1 as
follows:]

Postage for First-Class Package
Service parcels must be paid with
postage evidencing system postage or

permit imprint as specified below.
* * %

* * * * *

2.0 Postage Payment for Presorted
First-Class Package Service Parcels

* * * * *

2.2 Affixed Postage for First-Class
Package Service Parcels

[Revise the introductory text of 2.2 as
follows:]

Each presorted First-Class Package
Service parcel bearing postage
evidencing system indicia (IBI Meter or
PC Postage permitted for Commercial
Base, or PC Postage permitted for
Commercial Plus parcels) must bear one
of the following:

* * * * *

450 Parcel Select

453 Prices and Eligibility
1.0 Prices and Fees

1.1 Price Application

[Revise the fourth sentence in the
introductory text of 1.1 by deleting the
parenthetical at the end of the
sentence.]

* * * * *

[Delete item 1.1d and renumber item

1.1eas 1.1d.]

* * * * *

[Revise the heading of 3.0 as follows:]

3.0 Price Eligibility for Parcel Select
and Parcel Select Lightweight

* * * * *

[Delete 3.4, Parcel Select Regional
Ground, in its entirety. Renumber 3.5
through 3.9 as 3.4 through 3.8.]

* * * * *

3.7 Delivery and Return Address

[Revise the third sentence of
renumbered 3.7 as follows:]

* * * Alternative addressing formats
under 602.3.0 or detached address
labels under 602.4.0 may be used. * *

* * * * *

3.8 Hold for Pickup
[Revise the text of renumbered 3.8 as

follows:]

Only Parcel Select Nonpresort parcels
are eligible for Hold For Pickup service
and are held at a designated Post Office
location for pickup by a specified
addressee or designee (see 508.8.0).

454 Postage Payment and
Documentation

1.0 Basic Standards for Postage
Payment

1.1 Postage Payment Options

* * * * *
[Delete 1.1.1 in its entirety.]
* * * * *

455 Mail Preparation

1.0 General Information for Mail
Preparation

* * * * *

1.8 Parcel Select Markings

* * * * *

[Delete item 1.8e and renumber item
1.8fas 1.8e.]
* * * * *

[Delete 7.0, Preparing Parcel Select
Regional Ground, in its entirety and

renumber 8.0 as 7.0.]
* * * * *

456 Enter and Deposit

1.0 Verification

1.1 Verification and Entry
[Delete the last sentence of 1.1.]

* * * * *

1.2 Office of Mailing

[Delete the heading 1.2.1, Parcel
Select, and move the text under 1.2.
Delete 1.2.2 in its entirety.]

* * * * *

1.3 Redirected Mailings
[Revise the introductory text of 1.3 as

follows:]

A shipper who presents large
shipments of zoned Parcel Select mail
may be authorized or directed to deposit
such shipments at another postal facility
when processing or logistics make such
an alternative desirable for the USPS,

subject to these conditions:
* * * * *

1.4 NDC Acceptance

[Revise the introductory text of 1.4 as
follows:]

A mailer may present Parcel Select at
a NDC for acceptance if:

* * * * *
2.0 Deposit
* * * * *
[Delete 2.18 and 2.19 in their
entirety.]
* * * * *

500 Additional Mailing Services
503 Extra Services

1.0 Extra Services for Express Mail

* * * * *

1.2 Express Mail Drop Shipment

For an Express Mail drop shipment,
the content of each Express Mail pouch
is considered one mailpiece for
indemnity coverage, and the mail
enclosed may receive only the following
services:

* * * * *
[Revise the text of item 1.2d as
follows:]

d. Parcel Post, Package Services and
Parcel Select mail may be sent with
special handling or, for parcels only,
electronic option Delivery Confirmation
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service or electronic option Signature
Confirmation service.
* * * * *

4.0 Insured Mail

* * * * *

4.2 Basic Information

* * * * *

4.2.2 Eligible Matter

The following types of mail may be
insured:

[Revise the text of item 4.2.2a as
follows:]

a. First-Class Mail, First-Class Package
Service and Priority Mail (including
Critical Mail), if it contains matter that
is eligible to be mailed at Standard Mail,
Parcel Post, or Package Services prices.
* * * * *

[Revise the text of item 4.2.2c as
follows:]

c. Parcel Post, Package Services, and
Parcel Select pieces.

* * * * *

4.2.4 Additional Services

* * * The following additional
services may be combined with
insurance if the applicable standards for
the services are met and additional
service fees are paid:

* * * * *

[Revise item 4.2.4f as follows:]

f. Adult Signature Required and Adult
Signature Restricted Delivery are
available for insured Express Mail,
Priority Mail (including Critical Mail),
and Parcel Select Nonpresort.

* * * * *

5.0 Certificate of Mailing

* * * * *

5.2 Basic Information

* * * * *

5.2.2 Eligible Matter—Single Piece

[Revise the text of 5.2.2 as follows:]

Form 3817, or a USPS approved
facsimile, is used for a certificate of
mailing for an individual First-Class
Mail, Priority Mail (excluding Critical
Mail), Parcel Return Service, Parcel

Post, or Package Services mailpiece.
* * * * *

6.0 Return Receipt

* * * * *

6.2 Basic Information

* * * * *

6.2.2 Eligible Matter
Return receipt service is available for:

* * * * *

[Revise the text of item 6.2.2d as
follows:]

d. Parcel Post or Package Services
when purchased at the time of mailing
with COD or insured mail (for more
than $200.00).

* * * * *

6.2.4 Additional Services

If return receipt service has been
purchased with one of the services
listed in 6.2.2, one or more of the
following extra services may be added at
the time of mailing if the standards for
the services are met and the additional
service fees are paid:

[Revise the text of items 6.2.4a and
6.2.4b as follows:]

a. Delivery Confirmation (First-Class
Mail parcels, Priority Mail, Parcel Post,
Package Services, and Parcel Select
parcels).

b. Parcel airlift service (PAL) (Priority
Mail, Parcel Post, and Package Services).

* * * * *
[Revise the text of item 6.2.4d as
follows:]

d. Signature Confirmation (Priority
Mail, Parcel Post, Package Services, and

Parcel Select parcels).
* * * * *

8.0 Restricted Delivery

* * * * *

8.2 Basic Information
* * * * *
8.2.2 Eligible Matter

Restricted Delivery service is
available for:

* * * * *
[Revise the text of item 8.2.2c as
follows:]

c. Parcel Post, Package Services, or
Parcel Select pieces when purchased at
the time of mailing with COD or insured
mail (for more than $200.00).

* * * * *

9.0 Adult Signature

* * * * *

9.2 Basic Information

* * * * *

9.2.3 Eligible Matter

Adult Signature Required and Adult
Signature Restricted Delivery are
available for:

* * * * *
[Delete item 9.2.3d.]
* * * * *

9.2.4 Ineligible Matter

Adult Signature Required and Adult
Signature Restricted Delivery are not
available for:

[Renumber items 9.2.4c through
9.2.4h as 9.2.4d through 9.2.4i. Add new
9.2.4c as follows:]

c. Parcel Post.
* * * * *

9.2.6 Additional Services

Adult Signature may also be
combined with:
* * * * *

c. Hold For Pickup

* * * * *

[Delete item 9.2.6¢4.]

* * * * *

10.0 Return Receipt for Merchandise

* * * * *

10.2 Basic Information

* * * * *

10.2.2 Eligible Matter

[Revise the text of 10.2.2 as follows:]

Return receipt for merchandise is
available for merchandise sent as
Priority Mail (excluding Critical Mail),
Standard Mail machinable and irregular
parcels, Parcel Post, Package Services,
and Parcel Select pieces.
* * * * *

11.0 Delivery Confirmation

11.1 Delivery Confirmation Fee

* * * * *

11.1.2 Fees and Postage

[Revise the last sentence of 11.1.2 as
follows:]

* * * The electronic price is
applicable when customers privately
print an electronic Delivery
Confirmation label or Label 400 and
establish an electronic link with the
USPS to exchange acceptance and
delivery data.

11.2 Basic Information

* * * * *

11.2.2 Eligible Matter

[Revise the first sentence of the
introductory text of 11.2.2 as follows:]

Delivery Confirmation service is
available for First-Class Mail parcels
and First-Class Package Service parcels
(electronic option only); all Priority
Mail pieces (at no additional charge);
Standard Mail parcels (electronic option
only); Package Services parcels, Parcel
Post parcels (at no additional charge)
and Parcel Select parcels. * * *
* * * * *

11.2.5 Service Options

The Delivery Confirmation service
options are:

[Revise the text of items 11.2.5a and
11.2.5b as follows:]

a. Retail option: Available at the time
of mailing and a mailing receipt is
provided. A mailer may mail articles
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with retail option Delivery Confirmation
(Form 152) affixed at a Post Office,
branch, or station, or give articles to a
rural carrier. A mailer may also present
Parcel Post or Priority Mail packages to
a retail employee at a Post Office,
station, or branch and the retail
associate will affix a Delivery
Confirmation label to the package at no
additional charge. Mailers can access
delivery information over the Internet at
www.usps.com or by calling 1-800—
222-1811 toll-free and providing the
article number.

b. Electronic option: Privately printed
forms or labels or Label 400 options are
available to mailers who establish an
electronic link with the USPS to
exchange acceptance and delivery data.
Since no mailing receipt is provided
with the electronic option, mailers
wishing to obtain a mailing receipt may
use Form 3877 (11.2.8).

* * * * *

[Delete 11.2.7 in its entirety and
renumber 11.2.8 as 11.2.7.]

* * * * *

11.3 Labels
11.3.1 Types of Labels

[Revise the introductory text of 11.3.1
as follows:]

Mailers not printing their own labels
must use one of the label options shown
below (for additional information see
Publication 91, Confirmation Services
Technical Guide):

* * * * *

[Revise the text of item 11.3.1b as
follows:]

b. Label 400 is intended for use by
electronic option mailers, and may be
affixed to mailpieces by an associate
when an applicable mailpieces are
presented at retail locations without
postage validation imprint (PVI)
capability.

[Revise the heading and insert new
Exhibit 11.3.1b as follows:]

Exhibit 11.3.1b Label 400
[Insert “Label 400" here.]

* * * * *
[Revise the text of item 11.3.1c as
follows:]

c. Privately printed barcoded labels
must meet the requirements in 11.3 and
11.4 and must include an Intelligent
Mail package barcode prepared under
11.4 and 708.5.0. On the Priority Mail
label, mailers must use the registered
trademark symbol following the Priority
Mail text or add the following statement
at the bottom of the label in at least 6-
point Helvetica type: “‘Priority Mail is a
registered trademark of the U.S. Postal
Service.”

[Add new item 11.3.1d and Exhibit
11.3.1d as follows:]

d. Integrated Retail Systems Labels
may be affixed to mailpieces, as
applicable, by a retail associate when
presented by a mailer at a Post Office,
station, or branch.

Exhibit 11.3.1d Integrated Retail

Systems PVI Label
[Insert “PVI Label” here.]

11.4 Barcodes
11.4.1 Barcode Use and Symbology

[Revise the introductory text of 11.4.1
as follows:]

Labels printed by mailers with
Intelligent Mail package barcodes must
meet the following GS1-128 barcode
symbology requirements:

[Revise the first sentence of
item11.4.1a as follows:]

a. Mailers printing their own barcodes
and using the retail service option
(11.2.5a) must use an Intelligent Mail
package barcode with GS1-128 barcode
symbology. * * *

[Revise the first sentence of item
11.4.1b as follows:]

b. Mailers printing their own
Intelligent Mail package barcodes and
using the electronic service option
(11.2.5b) must use the GS1-128 barcode
symbology. * * *

* * *

11.4.4 Integrated Barcodes

[Revise the fifth sentence of the
introductory text of 11.4.4 as follows:]
* * * Minor modifications allow
users to request multiple extra services

on Priority Mail, Parcel Post, and

Package Services parcels. * * *
* * * * *

12.0 Signature Confirmation

* * * * *

12.2 Basic Information

* * * * *

12.2.2 Eligible Matter

[Revise the introductory text of 12.2.2
as follows:]

Signature Confirmation is available
for First-Class Mail parcels and First-
Class Package Service parcels
(electronic option only); all Priority
Mail pieces; Parcel Post, Package
Services, and Parcel Select parcels
under 401.1.0. For the purposes of using
Signature Confirmation with Parcel
Post, Package Services or Parcel Select
parcels, the parcel must meet these

additional requirements:
* * * * *

13.0 Collect on Delivery (COD)

* * * * *

13.2 Basic Information

* * * * *

13.2.2 Eligible Matter

[Revise the introductory text of 13.2.2
as follows:]

COD service may be used for Express
Mail, First-Class Mail, Priority Mail
(excluding Critical Mail), Parcel Post,
and any Package Services or Parcel
Select (except Parcel Select Lightweight)
sub-category if:

* * * * *

13.4 Mailing

* * * * *

13.4.6 Where to Mail

[Revise the text of 13.4.6 as follows:]

COD mail must be mailed at a Post
Office, station, or branch or through a
rural carrier. It may not be placed in a
Post Office maildrop or in or on a street
letterbox. It may be placed in, but not
on, a rural mailbox.
* * * * *

14.0 Special Handling

* * * * *

14.2 Basic Information

* * * * *

14.2.2 Eligible Matter

[Revise the text of 14.2.2 as follows:]

Special handling service is available
only for First-Class Mail, Priority Mail
(excluding Critical Mail), Parcel Post,
Package Services, and Parcel Select
(except Parcel Select Lightweight)
pieces.

14.2.3 Additional Services

The following extra services may be
combined with special handling if the
applicable standards for the services are
met and the additional service fees are
paid:
[Revise item 14.2.3d as follows:]
d. PAL (for Parcel Post or Package

Services only).
* * * * *

505 Return Services

* * * * *

3.0 Merchandise Return Service

* * * * *
3.2 Basic Standards

3.2.1 Description

[Revise the text of 3.2.1 as follows:]
Merchandise return service allows an
authorized permit holder to pay the
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postage and extra service fees on single-
piece price First-Class Mail, First-Class
Package Service, Priority Mail, Parcel
Post, Parcel Select and Package Services
parcels that are returned to the permit
holder by the permit holder’s customers
via a special label produced by the
permit holder.

* * * * *

3.7 Priority Mail Reshipment
3.7.1 Description

[Revise the first sentence of 3.7.1 as
follows:]

An authorized permit holder may use
merchandise return service to have mail
(previously sent at First-Class Mail,
Parcel Post, and Package Services
prices) reshipped by Priority Mail to the
Post Office where the permit is held.

* * %

* * * * *

4.0 USPS Return Services
4.1 Description

[Revise the first sentence of 4.1 as
follows:]

Priority Mail Return Service
(including Critical Mail), First-Class
Package Return Service and Ground
Return Service provide return service
options to customers who meet the
applicable standards in this section.

* % %

* * * * *

4.3 Extra Services

[Revise the text of 4.3 as follows:]

Only USPS insurance for items with
a value of $200 or less can be purchased
by the mailer at retail for Priority Mail
Return Service (including Critical Mail),
First-Class Package Return Service and
Ground Return Service.

4.4 Pricing

* * * * *

4.4.2 Commercial Plus Prices

Permit holders may combine
cumulative volumes for Priority Mail
Return Service and First-Class Package
Return Service. Eligibility for
commercial plus prices are available to
permit holders who qualify for
commercial base prices, and at least one
of the following:

* * * * *

[Add new item 4.4.2e as follows:]

e. Have a signed commercial plus
Critical Mail commitment agreement
with USPS.

4.5 Computing Postage

[Revise the first sentence of 4.5 as
follows:]

Postage is calculated based on the
weight of the parcel and zone, except for

First-Class Package Return Service, for
which postage is based on the weight of
the parcel and Critical Mail returns, for
which postage is based on flat rate
pricing. * * *

4.7 Priority Mail Return Service

* * * * *

[Add new 4.7.5 as follows:]
4.7.5 Critical Mail Returns

In addition to the applicable
standards in 4.0, mailers may use
Critical Mail barcoded letters and flats
meeting eligibility standards in 223.0
and 323.0 for returns.

* * * * *

4.9 Ground Return Service

* * * * *

4.9.3 Prices and Eligibility

[Revise the third sentence of 4.9.3 as
follows:]

* * * Ground Return Service
eligibility and pricing are the same as
retail Parcel Post.

* * * * *

5.0 Parcel Return Service

* * * * *
5.3 Prices
* * * * *

5.3.4 Parcel Post Prices

[Revise the text of 5.3.4 as follows:]
PRS-labeled parcels shipped from
origin ZIP Codes 006—-009, 967—969, and
995-999 that are picked up at an RNDC
are subject to retail Parcel Post prices.
[Add new 5.3.5 as follows:]

5.3.5 Noncompliant Labels

PRS permit holders must use USPS-
certified labels meeting the standards in
5.4. When noncompliant labels are
affixed to PRS parcels, which travel
through the Postal network to the
delivery address of the label, the permit
holder will be assessed the appropriate
Parcel Post price, calculated from the
parcel’s entry point in the USPS
network to its delivery address. If the
parcel’s entry point can not be
determined, then postage will be

calculated at zone 4.
* * * * *

[Renumber 6.0 as 7.0. Add new 6.0 as
follows:]

6.0 Parcel Return Service—Full
Network
6.1 Description

Parcel Return Service—Full Network
(PRS—Full Network) provides for the
bulk delivery of parcels to authorized

permit holders or their agents. Permit
holders must guarantee payment of
postage for all parcels mailed with a
PRS—Full Network label. By providing
an approved PRS—Full Network label to
its customers, the merchant or other
party designates the permit holder
identified on the label as their agent for
receipt of mail bearing that label, and
authorizes the USPS to deliver that mail
to the permit holder or its designee.
Payment for parcels returned under
PRS—Full Network is deducted from a
separate advance deposit (postage-due)
account funded through the Centralized
Account Processing System (CAPS)
debit account as provided in 705.25,
Scan Based Payment.

6.1.2 Conditions for Mailing

Parcels may be mailed as PRS—Full
Network when all of the following
conditions apply:

a. Parcels contain only matter that is
eligible as Parcel Post, as described in
153.3.0 and 153.4.0.

b. Parcels bear a PRS—Full Network
label that meets the standards in 6.4.

c. The permit holder has paid the
annual PRS permit fee and the annual
PRS account maintenance fee.

d. Permit holders must participate in
the scan based payment (SBP) program
under 705.25.0.

e. Permit holders must demonstrate
an annual volume of at least 50,000
qualifying parcels to each location.

f. Each mailpiece must bear an
accurate Intelligent Mail package
barcode prepared under 708.5.0.

6.1.3 Services

Pieces using PRS—Full Network may
not bear an ancillary service
endorsement (see 102.4.0 and 507.1.5).

6.1.4 Customer Mailing Options

Returned parcels may be deposited as
follows:

a. At any Post Office, station, or
branch.

b. In any collection box (except an
Express Mail box).

c. With any letter carrier.

d. As part of a collection run for other
mail (special arrangements may be
required).

e. At any place designated by the
postmaster for the receipt of mail.

6.1.5 Application

Companies who wish to participate in
PRS—Full Network must send a request
on company letterhead to the manager,
Business Mailer Support (see 608.8.0 for
address). The request must contain the
following information:

a. Company name and address.
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b. An individual’s contact name,
telephone number, fax number, and
email address.

c. The proposed delivery locations
requested.

6.1.6 Approval

The manager, Business Mailer
Support reviews each request and
proceeds as follows:

a. If the applicant meets the criteria,
the manager, Business Mailer Support
approves the letter of request and sends
an authorization letter outlining the
terms and conditions for the program.

b. If the application does not meet the
criteria, the manager, Business Mailer
Support denies the request and sends a
written notice to the applicant with the
reason for denial.

6.1.7 Cancellation

The USPS may cancel a PRS—Full
Network permit for any of the following
reasons:

a. The permit holder fails to provide
for adequate facilities to permit the
delivery of PRS—Full Network
mailpieces in bulk.

b. The permit holder fails to meet the
terms of their SBP authorization or
CAPS account agreement.

c. The permit holder does not fulfill
the terms and conditions of the PRS—
Full Network permit authorization.

d. The return labels do not conform to
the specifications in 6.4.

6.1.8 Reapplying After Cancellation

To receive a new PRS—Full Network
permit after cancellation under 6.1.7 the
mailer must:

a. Submit a letter to the manager,
Business Mailer Support requesting a
permit and a new agreement.

b. Pay a new permit fee.

c. Provide evidence showing that the
reasons for cancellation no longer exist.

d. Maintain adequate available funds

to cover the expected number of returns.

6.1.9 Delivery Schedule and Location

Permit holders or their agents will
receive parcels on a regular schedule
from designated Postal facilities. Permit
holders must provide an adequate
location, appropriate to the volume of
parcels received, for which to receive
delivery of their PRS—Full Network
mailpieces. When volume dictates,
permit holders may be required to
provide a delivery location with a dock
or lift, and the ability to accept pallets
or other USPS mail transport
equipment.

6.2 Postage and Fees
6.2.1 Postage

Postage for PRS—Full Network
includes prices for any machinable and

non-machinable parcels. See Notice
123—Price List.

6.2.2 Fees

The participant must pay an annual
PRS permit fee and an annual PRS
account maintenance fee at each
location where a PRS—Full Network
permit is held. See Notice 123—Price
List for applicable fee.

6.3 Prices
6.3.1 PRS—Full Network Prices

PRS—Full Network prices are zone-
based, beginning from where the article
entered the postal network to its
designated delivery location.

6.3.2 Balloon and Oversized Prices

Parcels weighing less than 20 pounds
but measuring more than 84 inches in
combined length and girth are charged
the applicable price for a 20-pound
parcel (balloon price). Regardless of
weight, any parcel that measures more
than 108 inches (but not more than 130
inches) in combined length and girth
must pay the oversized price.

6.4 Label Formats
6.4.1 Label Preparation

PRS—Full Network labels must be
certified by the USPS for use prior to
distribution as defined in the service
agreement. Labels must be prepared in
accordance with the standards for
Intelligent Mail package barcodes under
708.5.0. Any photographic, mechanical,
or electronic process or any
combination of these processes may be
used to produce PRS—Full Network
labels. The background of the label may
be any light color that allows the
address, barcodes, and other required
information to be easily distinguished. If
labels are electronically transmitted to
customers for their local printing, the
permit holder must advise customers of
these printing requirements as part of
the instructions in 6.4.3.

6.4.2 Labeling Methods

If all applicable contents and formats
are approved (including instructions to
the user), permit holders or their agents
may distribute a PRS—Full Network
label by any of the following methods:

a. As an enclosure with merchandise
when initially shipped as part of the
original invoice accompanying the
merchandise, or as a separate label
preprinted by the permit holder. If the
reverse side of the label bears an
adhesive, it must be strong enough to
bond the label securely to the mailpiece.

b. As an electronic file created by the
permit holder for local printing by the
customer.

6.4.3 Instructions

Regardless of label distribution
method, permit holders or their agents
must always provide written
instructions to the PRS—Full Network
label end-user that, at a minimum,
directs them as follows:

a. If your name and address are not
already printed in the return address
area, please print them neatly in that
area or attach a return address label
there.

b. Attach the label provided by the
merchant squarely onto the largest side
of the mailpiece, centered when
possible. Place the label at least 1 inch
from the edge of the parcel, so that it
does not fold over to another side. If you
are using tape to attach the new label,
do not put tape over any barcodes on
the label, even if the tape is clear.

c. If you are reusing the original
container to return the merchandise, use
the label to cover your original delivery
address, barcodes, and any other postal
information on the container. If it is not
possible to cover all that information
with the label, remove the old labels,
mark them out completely with a
permanent marker, or cover them
completely with blank labels or paper
that cannot be seen through. If that
cannot be done, or if the original
container is no longer sound, please use
a new container to return the
merchandise and attach the return label
to the new container.

d. Once repackaged and labeled, mail
the parcel at a Post Office, deposit it in
a collection box, or leave it with your
letter carrier.

6.4.4 Label Format Elements

PRS—Full Network standard label
sizes are 3 inches by 6 inches, 4 inches
by 4 inches, or 4 inches by 6 inches. All
other label sizes require written
approval from the National Customer
Support Center (NCSG). The label must
accommodate all required elements and
must be prepared according to standards
in this section and in 708.5.1. All PRS—
Full Network label elements must be
legible including the required Intelligent
Mail package barcode (IMpb). Except
where a specific type size is required,
elements must be large enough to be
legible from a normal reading distance
and be separate from other elements on
the label (see Exhibit 6.4.4). The
following elements, in addition to the
standards in 708.5.1, are required:

a. Product Marking. All PRS—Full
Network mailpieces will bear “Ground
Return Service” product marking as
illustrated in Exhibit 6.4.4.

b. Customer’s return address. The
return address of the customer using the
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label to mail the parcel back to the
permit holder must appear in the upper
left corner. If it is not preprinted by the
permit holder or merchant, space must
be provided for the customer to enter
the return address.

c¢. Address for PRS—Full Network
labels. The address must consist of three
or four lines in all capital letters, as
specified below. The ZIP Code must be
printed in at least 12-point type.

1. Line 1: PRS PERMIT HOLDER’S/
AGENT’S OR MERCHANT’S NAME.

2. Line 2: ATTENTION: RETURNS.

3. Line 3: The complete address and
ZIP Code of the PRS Permit Holder/
Agent or Merchant’s delivery location,
or unique Postal ZIP Code if assigned by
the USPS in the service agreement.

Exhibit 6.4.4 PRS—Full Network
Label

[Insert “Ground Return Service Label”
here.]

* * * * *

7.0 Bulk Parcel Return Service

* * * * *

7.3.2 Availability

A mailer may be authorized to use
BPRS when the following conditions
apply:

[Revise renumbered item 7.3.2i as
follows:]

i. Standard Mail or Parcel Select
Lightweight parcels that qualify for a
Media Mail or Library Mail price under
the applicable standards, and that
contain the name of the Package Service
price in the mailer’s ancillary service
endorsement (507.1.5.3d) are not
eligible for BPRS.

* * * * *

507 Mailer Services
1.0 Treatment of Mail

* * * * *

1.4 Basic Treatment

* * * * *

1.4.5 Extra Services

Mail with extra services is treated
according to the charts for each class of
mail in 1.5, except that:

* * * * *

[Revise the second sentence of item
1.4.5b as follows:]

b. * * * All insured Standard Mail,
Parcel Post, Package Services, and
Parcel Select pieces are forwarded or

returned.
* * * * *

1.5 Treatment for Ancillary Services
by Class of Mail

* * * * *

[Revise the heading of 1.5.4 as
follows:]

1.5.4 Parcel Post, Package Services,
and Parcel Select

[Revise the introductory text of 1.5.4
as follows:]

Undeliverable-as-addressed (UAA)
Parcel Post, Package Services, and
Parcel Select mailpieces are treated as
described in Exhibit 1.5.4, with these
additional conditions:

[Revise the text of item 1.5.4a as
follows:]

a. Parcel Post, Package Services, and
Parcel Select mail is forwarded only to

domestic addresses.
* * * * *

[Revise the text of items 1.5.4c, 1.5.4d,
and 1.5.4e as follows:]

¢. The endorsement ‘“Change Service
Requested” is not permitted for Parcel
Post, Package Services, or Parcel Select
mailpieces containing hazardous
materials under 601.10.0.

d. If a Parcel Post, Package Services
(except for unendorsed Bound Printed
Matter), or Parcel Select mailpiece and
any attachment are not opened by the
addressee, the addressee may refuse
delivery of the piece and have it
returned to the sender without affixing
postage. Pieces endorsed “Change
Service Requested” are not returned to
sender. If a Parcel Post, Package
Services, or Parcel Select piece or any
attachment to that piece is opened by
the addressee, the addressee must affix
the applicable postage to return the
piece to the sender.

e. An undeliverable Parcel Post,
Package Services (except for unendorsed
Bound Printed Matter), or a Parcel
Select mailpiece that bears postage with
a postage evidencing imprint and that
has an illegible (or no) return address is
returned to the meter licensee or PC
Postage customer upon payment of the
return postage. The reason for
nondelivery is attached, with no address
correction fee. All Parcel Post, Package
Services (except unendorsed Bound
Printed Matter), and Parcel Select pieces

must have a legible return address.
* * * * *

[Revise the heading of Exhibit 1.5.4 as
follows:]

Exhibit 1.5.4 Treatment of
Undeliverable Parcel Post, Package
Services, and Parcel Select

* * * * *

‘“Address Service Requested’’?

[Revise the second bullet under “If no
change-of-address order on file:” as
follows:]

= Parcel Post and Package Services:

* % %
* * * * *

[Revise the introductory text of the
first bullet under “If change-of-address
order on file:” as follows:]

= Months 1 through 12: Parcel Post or
Package Services forwarded postage due
at the single-piece price for the class of
mail. Parcel Select forwarded as postage
due to addressee at the Parcel Select
Nonpresort price plus the additional
service fee. In both cases, separate
notice of new address is provided
(address correction fee charged). If
addressee refuses to pay postage due,
piece is returned with reason for
nondelivery attached and postage
charged as follows:

* * * * *

[Revise item b under the first bullet of
“If change-of-address order on file:” as
follows:]

b. Parcel Post and Package Services:

* * * * *

‘““Address Service Requested”

[Format the heading “If no change-of-
address order on file:” in bold. Revise
the text under “If no change-of-address
order on file:” as follows:]

Parcel is returned with reason for
nondelivery attached; return postage
charged to the mailer as follows: at
applicable Parcel Post or Package
Services single-piece price for the
specific class of mail or the Parcel Select
Nonpresorted price plus the additional
service fee; separate notice of new
address provided (electronic ACS fee
charged).

[Format the heading “If change-of-
address order on file:” in bold. Revise
the introductory text of the first bullet
under “If change-of-address order on
file:”” as follows:]

= Months 1 through 12: Parcel is
forwarded. Postage due is charged to the
mailer as follows: at the applicable
Parcel Post or Package Services single-
piece price for the specific class of mail
or the Parcel Select Nonpresort price
plus the additional service fee. Separate
notice of new address provided
(electronic ACS fee charged).

* * * * *

“Forwarding Service Requested’’2

[Revise the second bullet under “If no
change-of-address order on file:” as
follows:]

= Parcel Post and Package Services:
R

* * * * *

[Revise the introductory text of the
first bullet under “If change-of-address
order on file:” as follows:]
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= Months 1 through 12: Parcel Post or
Package Services forwarded postage due
at the single-piece price for the class of
mail. Parcel Select forwarded as postage
due to addressee at the Parcel Select
Nonpresort price plus the additional
service fee. If addressee refuses to pay
postage due, piece is returned with
reason for nondelivery attached; postage
charged as follows:

[Revise item b under the first bullet of
“If change-of-address order on file:” as
follows:]

b. Parcel Post and Package Services:
R

* * * * *

‘“Return Service Requested”’

[Revise the text of the second bullet as
follows:]

= Parcel Post or Package Services:
* * %

* * * * *

‘“Change Service Requested’’3

[Revise item 2 under ‘“Restrictions’ as
follows:]

(2) This endorsement is not permitted
for Parcel Post or Package Services
containing hazardous materials.

* * * * *

‘“Change Service Requested”’

[Format the heading “If no change-of-
address order on file:” in bold.]
* * * * *

[Format the heading “If change-of-
address order on file:” in bold. Revise
the first bullet under “If change-of-
address order on file:” as follows:]

» Months 1 through 12: Parcel
forwarded; postage due charged to the
mailer as follows: at the Parcel Post or
Package Services single-piece price for
the specific class of mail or the Parcel
Select Nonpresort price plus the
additional service fee; separate notice of
new address provided (electronic ACS
fee charged).

* * * * *

[Revise item 2 under “Restrictions” as
follows:]

(2) This endorsement is not permitted
for Parcel Post or Package Services

containing hazardous materials.
* * * * *

1.9 Dead Mail

Dead mail is matter deposited in the
mail that is undeliverable and cannot be
returned to the sender. A reasonable
effort is made to match articles found
loose in the mail with the envelope or
wrapper and to return or forward the
articles. The disposition of dead mail
items is as follows:

* * * * *

[Revise the text of item 1.9e as
follows:]

e. Except for unendorsed Standard
Mail, undeliverable Standard Mail,
Parcel Post, Package Services, and
insured First-Class Mail or First-Class
Package Service pieces containing
Standard Mail, Parcel Post, or Package
Services enclosures, that cannot be
returned because of an incorrect,
incomplete, illegible, or missing return
address is opened and examined to

identify the sender or addressee.
* * * * *

2.0 Forwarding

* * * * *

2.2 Forwardable Mail

* * * * *

2.2.3 Discontinued Post Office

[Revise the text of 2.2.3 as follows:]

All Express Mail, Priority Mail, First-
Class Mail, First-Class Package Service,
Periodicals, Parcel Post, and Package
Services pieces addressed to a
discontinued Post Office may be
forwarded without added charge to a
Post Office that the addressee designates
as more convenient than the office to
which the USPS ordered the mail sent.

2.2.4 Rural Delivery

[Revise the text of 2.2.4 as follows:]

When rural delivery service is
established or changed, a customer of
any office receiving mail from the rural
carrier of another office may have all
Express Mail, Priority Mail, First-Class
Malil, First-Class Package Service,
Periodicals, Parcel Post, and Package
Services pieces forwarded to the latter
office for delivery without added
charge, if the customer files a written
request with the postmaster at the

former office.
* * * * *

2.2.6 Mail for Military Personnel

[Revise the first sentence of 2.2.6 as
follows:]

All Express Mail, First-Class Mail,
First-Class Package Service, Periodicals,
Parcel Post, and Package Services
mailpieces addressed to persons in the
U.S. Armed Forces (including civilian
employees) serving where U.S. mail
service operates is forwarded at no
added charge when the change of

address is caused by official orders.
* * * * *

* k%

2.3 Postage for Forwarding

* * * * *

[Revise the heading and text of 2.3.6
as follows:]

2.3.6 Parcel Post, Package Services,
and Parcel Select

Parcel Post, Package Services, and
Parcel Select pieces are subject to the
collection of additional postage at the
applicable price for forwarding; Parcel
Select at the Parcel Select Nonpresort
price plus the additional service fee and
Parcel Post or Package Services at the
single-piece price for the specific class
of mail. See 2.3.5 for forwarding
instructions for Parcel Select
Lightweight. The addressee may refuse
any piece of Parcel Post, Package
Services or Parcel Select that has been
forwarded. Shipper Paid Forwarding,
under provisions in 4.2.9, provides
mailers of Package Services and Parcel
Select parcels an option of paying
forwarding postage on those parcels, or
return postage if undeliverable, instead
of the addressee paying postage due

charges.
* * * * *

3.0 Premium Forwarding Service

* * * * *

3.3 Preparation

* * * * *

3.3.3 Mailpieces Requiring a Scan or
Signature at Delivery

Mailpieces requiring a scan or
signature at delivery, such as Express
Mail or numbered insured mail, are
scanned, and then rerouted immediately
and separately to the temporary address,
subject to the following:

[Revise the text of items 3.3.3b and
3.3.3c as follows:]

b. Standard Mail parcels and Parcel
Select Lightweight are separately
rerouted postage due at the appropriate
1-pound Parcel Post price.

c. Parcel Post, Package Services
(Bound Printed Matter, Media Mail, and
Library Mail), and Parcel Select
mailpieces are separately rerouted
postage due at the appropriate single-
piece price in the class or subclass in
which the mailpiece was originally
shipped.

[Revise the heading of 3.3.7 as
follows:]

3.3.7 Parcel Post, Package Services
and Parcel Select Mailpieces Not
Requiring a Scan or Signature at
Delivery

[Revise the text of 3.3.7 as follows:]
Parcel Post, Package Services, and
Parcel Select mailpieces not requiring a

scan or signature at delivery are
separately rerouted postage due at the
appropriate single-piece price in the
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class or subclass in which the mailpiece
was originally shipped.

[Delete the heading 3.4, Enter and
Deposit. Renumber 3.4.1 as new 3.3.8 as
follows:]

3.3.8 Mailpieces Arriving Postage Due
at the Primary Address

Any mailpiece arriving postage due at
the Post Office serving a customer’s
primary address is not reshipped in the
weekly Priority Mail shipment and will
be rerouted individually. Mailpieces
arriving postage due are rerouted as

follows:
* * * * *

[Revise the text of renumbered item
3.3.8c as follows:]

c. Postage due Parcel Post, Package
Services, and Parcel Select mailpieces
are rerouted postage due at the
appropriate single-piece price in the
class or subclass in which the mailpiece
was originally shipped. The total
postage due for Parcel Post, Package
Services, and Parcel Select mailpieces is
the sum of the postage due at the time
of receipt at the primary address plus
the postage due for rerouting the
mailpiece from the primary Post Office
to the temporary address at the
appropriate single-piece price.

4.0 Address Correction Services
4.1 Address Correction Service

* * * * *

4.1.5 Other Classes

[Revise the first sentence of 4.1.5 as
follows:]

When possible, “on-piece” address
correction is provided for Express Mail,
Priority Mail, First-Class Mail, First-
Class Package Service, Standard Mail,
Parcel Post, Package Services, and

Parcel Select pieces. ***
* * * * *

5.0 Package Intercept
5.1 Description of Service

* * * * *

5.1.1 Eligibility

[Revise the text of 5.1.1 as follows:]

Package Intercept service is available
for any Express Mail, Priority Mail
(including Critical Mail), First-Class
Mail, First-Class Package Service, Parcel
Select, Parcel Post, and Package
Services mailpieces with a tracking
barcode, addressed to, from or between
domestic destinations (608.2.0) that do
not bear a customs declarations label,
and measuring not more than 108
inches in length and girth combined

except as noted in 5.1.2.
* * * * *

7.0 Pickup on Demand

* * * * *

7.2 Basic Standards
7.2.1 Availability

Pickup on Demand service is
available from designated Post Offices
for:

* * * * *
[Revise item 7.2.1c as follows:]
c. Parcel Post.

* * * * *

[Delete 7.2.6 and renumber 7.2.7
through 7.2.9 as 7.2.6 through 7.2.8.]

* * * * *

7.2.8 International Mail

[Revise the introductory text of
renumbered 7.2.8 as follows:]

The following types of international
mail are available for Pickup on
Demand, including a package pickup
(under 7.3.3c), when all eligibility and
preparation standards in the
International Mail Manual are met:

7.3 Postage and Fees

* * * * *

7.3.3 Fee Not Charged
The customer is not charged for:

* * * * *
[Revise the text of item 7.3.3c as
follows:]

c. A package pickup that occurs as
part of a regularly scheduled delivery or
collection stop.

* * * * *

7.3.4 Fee Payment Method

[Revise the introductory text of 7.3.4
as follows:]

The Pickup on Demand fee must be
paid online at www.usps.com.

[Delete items 7.3.4a through 7.3.4e.]

* * * * *

7.4 On-Call Service

7.4.2 Requesting Pickup on Demand
Service

[Revise the text of 7.4.2 as follows:]

A customer may request Pickup on
Demand service and schedule a pickup
at www.usps.com. Pickups may be
requested within 2 hours of the required
pickup time unless the customer and
the serving Post Office agree, and
service is not adversely affected.
Depending on the time of the request
and the delivery schedule of the serving
Post Office, the pickup may be deferred
to the next business day. When
scheduling a Pickup on Demand, the
customer must indicate the quantity and
the class of mail to be picked up.

* * * * *

7.5 Scheduled Service
7.5.1 Availability

[Revise the text of 7.5.1 as follows:]

Pickup on Demand service is
available from Post Offices with city
delivery and from other Post Offices
where the customer’s address is within

the servicing area of that post office.
* * * * *

7.5.4 Customer Changes

[Revise the text of 7.5.4 by adding a
new last sentence as follows:]

* * * Customer should make
notifications of change to their requests
through the www.usps.com Pickup on
Demand application.

7.5.5 USPS Changes

[Revise the first sentence of 7.5.5 as
follows:]

The USPS may terminate Pickup on
Demand service, effective 24 hours after
the customer receives written notice of
termination from the serving Post
Office. * * *

* * * * *

508 Recipient Services

* * * * *

7.0 Hold for Pickup

* * * * *

7.2 Basic Information

* * * * *

7.2.2 Basic Eligibility

[Revise the second sentence of the
introductory text of 7.2.2 as follows:]

* * * Hold For Pickup service is also
available with online and commercial
mailings of Priority Mail (except Critical
Mail), First-Class Package Service
parcels, and Parcel Select Nonpresort

parcels when:
* * * * *

7.2.3 Additional Eligibility Standards

Parcels must meet these additional

physical requirements:
* * * * *

[Revise the text of item 7.2.3b as
follows:]

b. Except as provided in 7.2.3c, Parcel
Select Nonpresort parcels must be
greater than %4 inch thick at the thickest
point.

[Revise the first sentence of item
7.2.3c as follows:]

c. If the mailpiece is a Parcel Select
Nonpresort parcel under 401.1.0 and is
no greater than % inch thick, the
contents must be prepared in a
container that is constructed of strong,
rigid fiberboard or similar material or in
a container that becomes rigid after the
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contents are enclosed and the container
is secured. * * *
* * * * *

7.2.4 Service Options

The Hold For Pickup service options
are:
* * * * *

[Revise the second sentence of item
7.2.4b as follows:]

b. Electronic Option: * * * The
electronic option is available for Priority
Mail (excluding Critical Mail), First-
Class Mail parcels, and Parcel Select

barcoded, nonpresorted parcels. * * *
* * * * *

7.2.5 Ineligible Matter

Hold For Pickup service is not
available for the following:

[Renumber items 7.2.5e through
7.2.5h as 7.2.5f through 7.2.5i. Add new
7.2.5¢e as follows:]

e. Parcel Post.
* * * * *

7.3 Preparation Definitions and
Instructions

Except for Express Mail Hold For
Pickup presented at retail Post Office
locations, mailers or their agents must
prepare mailpieces bearing the “Hold
For Pickup” label as follows:

[Revise the text of item 7.3a as
follows:]

a. Enter mailpieces at the Priority
Mail, First-Class Mail parcel, or Parcel

Select Nonpresort price.
* * * * *

600 Basic Standards for All Mailing
Services

* * * * *

602 Addressing
1.0 Elements of Addressing

* * * * *

1.5 Return Address

* * * * *

1.5.3 Required Use of Returned
Addresses

The sender’s domestic return address

must appear legibly on:

[Renumber items 1.5.3g through
1.5.3n as 1.5.3h through 1.5.30. Add
new 1.5.3g as follows:]

g. Parcel Post.

* * * * *
[Revise the text of renumbered item
1.5.3i as follows:]

i. Parcel Select.
* * * * *

3.0 Use of Alternative Addressing

3.1 General Information

* * * * *

3.1.2 Prohibited Use

Alternative addressing formats may
not be used on:
* * * * *

[Delete item 3.1.2d and renumber
items 3.1.2e and 3.1.2f as 3.1.2d and
3.1.2e.]

* * * * *

604 Postage Payment Methods

* * * * *

5.0 Permit Imprint (Indicia)

* * * * *

5.3 Indicia Design, Placement, and
Content

* * * * *

5.3.7 Standard Mail, Parcel Select and
Package Services Format

[Revise the first sentence of 5.3.7 as
follows:]

A Standard Mail, Parcel Select or
Package Services permit imprint indicia
must contain the same information
required in 5.3.6, except that the
Standard Mail, the applicable Parcel
Select (Parcel Select or Parcel Select
Lightweight), or the applicable Package
Services (Bound Printed Matter, Media
Mail or Library Mail) marking must be
used instead of “First-Class Mail.”” ***
* * * * *

5.3.11 Indicia Formats

* * * * *

Exhibit 5.3.11 Indicia Formats for
Official Mail and Other Classes

* * * * *

Parcel Select

[Delete the middle indicia example
(Parcel Select Regional Ground).]

* * * * *

Package Services

[Delete the heading “Parcel Post:”

and the Parcel Post indicia example.]
* * * * *

7.0 Computing Postage
7.1 General Standards

7.1.1 Determining Single-Piece Weight
for Retail and Commercial Mail

[Revise the text of 7.1.1 as follows:]

To determine single-piece weight in
any mailing at single-piece prices, in a
bulk mailing at Media Mail, or Library
Mail prices, or in any bulk price mailing
of nonidentical-weight pieces, weigh
each piece individually. To determine

single-piece weight in any other bulk or
presort price mailing, weigh a sample
group of at least 10 randomly selected
pieces and divide the total sample
weight by the number of pieces in the
sample. Express all single-piece weights
in decimal pounds rounded off to two
decimal places for the following
mailpieces: Express Mail, Priority Mail
(except Critical Mail), Parcel Select,
Bound Printed Matter, Media Mail, and
Library Mail prices. Mailers using eVS
may round off to two or four decimals,
because eVS automatically rounds to the
appropriate decimal place. For all other
mailpieces, express all single-piece
weights in decimal pounds rounded off

to four decimal places.
* * * * *

8.0 Insufficient or Omitted Postage

* * * * *

8.3 Mailable Matter Without Postage
in or on Mail Receptacles

* * * * *

8.3.4 Partial Distribution

[Revise the third and fourth sentences
of 8.3.4 as follows:]

* * * For other matter, if the piece
weighs less than 16 ounces, the
applicable single-piece First-Class Mail
or Priority Mail price based on the
weight of the piece is applied, or Parcel
Post or an applicable Package Services
price is applied, whichever is lower. If
the piece weighs 16 ounces or more, the
Parcel Post or applicable Package

Services price is applied.
* * * * *

9.0 Refunds and Exchanges

* * * * *

9.2 Postage and Fee Refunds

* * * * *

9.2.3 Torn or Defaced Mail

[Revise the first sentence of 9.2.3 as
follows:]

If a First-Class Mail, First-Class
Package Service, Parcel Post, or Package
Services mailpiece is torn or defaced
during USPS handling so that the
addressee or intended delivery point
cannot be identified, the sender may
receive a postage refund. * * *

* * * * *
700 Special Standards

703 Nonprofit Standard Mail and
Other Unique Eligibility

* * * * *

2.0 Overseas Military Mail

* * * * *
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2.4 Military Ordinary Mail (MOM)

[Revise the first sentence of 2.4 as
follows:]

Military ordinary mail (MOM) is DOD
official mail sent at Periodicals,
Standard Mail, Parcel Select, Parcel
Post, or Package Services prices that
requires faster service than sealift
transportation to, from, and between

military Post Offices. * * *
* * * * *

2.5 Parcel Airlift (PAL)

* * * * *

2.5.2 Availability

[Revise the text of 2.5.2 as follows:]

PAL is available for Parcel Post,
Package Services, or Parcel Select pieces
that do not exceed 30 pounds in weight
or 60 inches in length and girth
combined, when mailed at or addressed
to any overseas military Post Office

outside the 48 contiguous states.
* * * * *

7.0 Official Mail (Penalty)

* * * * *

7.12 Penalty Merchandise Return
Service

7.12.1 Description

[Revise the text of 7.12.1 as follows:]

Merchandise return service allows an
authorized permit holder to pay the
postage and extra service fees on single-
piece price First-Class Mail, Priority
Mail, Parcel Post, Package Services
(Bound Printed Matter, and Media Mail
only) and Parcel Select Nonpresort, that
is returned by the permit holder’s
customers via a special label produced
by the permit holder as specified by
505.3.0.

* * * * *

7.12.8 Insurance Indicated by Permit
Holder

[Revise the fourth sentence of 7.12.8
as follows:]

* * * Only Parcel Post, Parcel Select
Nonpresort, and Package Services
matter (matter not required to be mailed
at First-Class Mail prices under 133.3.0)

may be insured. * * *
* * * * *

7.12.11 Special Handling

[Revise the last sentence of 7.12.11 as
follows:]

* * * Package Services items
requiring special handling must have
the following endorsement preprinted
or rubber-stamped to the left of and
above the “Merchandise Return Label”
legend and below the “Total Postage

and Fees Due” statement: “Special
Handling Desired by Permit Holder.”

* * * *

9.0 Mixed Classes

* * * * *

9.12 Postage Payment for Combined
Mailings of Media Mail and Bound
Printed Matter

* * * * *

9.12.4 Rating of Unmarked Parcel

[Revise the introductory text of 9.12.4
as follows:]

A parcel containing Media Mail and
Bound Printed Matter is charged postage

at Parcel Select Nonpresort prices if it:
* * * * *

705 Advanced Preparation and
Special Postage Payment Systems

* * * * *

2.0 Manifest Mailing System
2.1 Description
2.1.1 Using an MMS

[Revise the second sentence of 2.1.1
as follows:]

* * * The MMS is an automated
system that allows a mailer to document
postage and fees for all pieces in
Express Mail (Electronic Verification
System “eVS” only under 2.9), First-
Class Mail, Standard Mail, Parcel Select,
Package Services, and international
permit imprint mailings. * * *

* * * * *

2.1.2 Electronic Verification System

[Revise the text of 2.1.2 as follows:]

Mailers using a MMS when
presenting Parcel Select destination
entry mailings under 456.2.0 or
commingled parcel mailings under 6.0
or 7.0, may document and pay postage
using the Electronic Verification System
(eVS) (see 2.9). Business Mailer Support
(BMS), USPS Headquarters, must
approve these systems. Unless
authorized by Business Mailer Support,
mailers may not commingle eVS mail
with non-eVS mail within the same
mailing or place eVS mail and non-eVS
mail in or on the same mailing
container.

2.9 Electronic Verification System

* * * * *

2.9.2 Availability

eVS may be used only for mail paid
with a permit imprint and the following
classes and subclasses of mail:
* * * * *

[Delete item 2.9.2f and renumber
items 2.9.2g through 2.9.2j as 2.9.2f
through 2.9.2i.]

* * * * *

6.0 Combining Mailings of Standard
Mail, Package Services, and Parcel
Select Parcels

6.1 Basic Standards for Combining
Parcels

6.1.1 Basic Standards

[Revise the introductory text of 6.1.1
as follows:]

Standard Mail parcels, Parcel Select
Lightweight parcels, Package Services
parcels, and Parcel Select parcels in
combined mailings must meet the
following standards:

* * * * *

7.0 Combining Package Services and
Parcel Select Parcels for Destination
Entry

* * * * *

7.2 Combining Parcel Select and
Package Services Machinable Parcels
for DNDC Entry

7.2.1 Qualification

[Revise the second sentence of 7.2.1
as follows:]

*** These parcels may be eligible for
Parcel Select DNDC/ASF, single-piece
and Presorted Media Mail, single-piece
and Presorted Library Mail, Bound
Printed Matter DNDC, and single-piece
and Presorted Bound Printed Matter

prices. ***
* * * * *

17.0 Plant-Verified Drop Shipment
17.1 Description

* * * * *

17.1.2 Function

Under PVDS:
* * * * *

[Revise the text of item 17.1.2c as
follows:]

c. For Standard Mail, Parcel Select,
and Package Services, postage and fees
are paid under a valid permit at the Post
Office serving the mailer’s plant, or as
designated by the district manager.

* * * * *

22.0 Optional Combined Parcel
Mailings
22.1 Basic Standards for Combining

Parcel Select, Package Services, and
Standard Mail Parcels

22.1.1 Basic Standards

[Revise the introductory text of 22.1.1
as follows:]

Package Services parcels, Parcel
Select (including Parcel Select
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Lightweight) parcels, and Standard Mail
parcels in a combined parcel mailing

must meet the following standards:
* * * * *

22.2 Price Eligibility
22.2.1 Eligible Prices

[Revise the text of 22.2.1 as follows:]

Combined parcels may be eligible for
Standard Mail, Parcel Select, single-
piece and Presorted Media Mail, single-
piece and Presorted Library Mail, single-
piece and Presorted Bound Printed
Matter, and destination entry prices and
discounts as applicable.

22.2.2 Price Application

Apply prices based on the criteria in
400 and the following standards:

* * * * *
[Delete item 22.2.2f.]
* * * * *

25.0 Scan Based Payment

25.1 Basic Information

* * * * *

25.1.2 Eligibility

[Revise the text of 25.1.2 as follows:]

SBP participation may be authorized
for applicants who receive a minimum
of 10,000 combined qualifying returns
per year to one or more locations, when
approved by the manager, New Business
Opportunities. Returns include Ground
Return Service, First-Class Package
Return Service, Priority Mail Return
Service (including Critical Mail), and
Parcel Return Service shipments. Only
parcels and flat rate parcels and flats
may be processed through the SBP
program. Participants must pay for
postage through a Centralized Account
Payment System (CAPS) debit account.

* * * * *

707 Periodicals

* * * * *

3.0 Physical Characteristics and
Content Eligibility

* * * * *

3.4 Impermissible Mailpiece
Components

* * * * *

3.4.3 Products

[Revise the text of 3.4.3 as follows:]

Except as provided for in 3.3.9,
products may not be mailed at
Periodicals prices. Examples include
stationery (such as pads of paper or
blank printed forms); cassettes; floppy
disks; CDs; DVDs; merchandise,
including travel-size merchandise in
commercially available form or
packaging; and wall, desk, and blank

calendars. Printed pages, including
oversized pages and calendars, are not
considered products if they are not
offered for sale. Parcel Post, Package
Services, or Parcel Select mail pieces
may not be combined with a Periodicals
publication.

* * * * *

4.0 Basic Eligibility Standards

* * * * *

4.8 Eligible Formats
4.8.1 Complete Copies

[Revise the last sentence of 4.8.1 as
follows:]

*** Incomplete copies (for example,
those lacking pages or parts of pages) are
subject to the applicable First-Class
Mail, Standard Mail, Parcel Post, or

Package Services prices.
* * * * *

4.11 Back Issues and Reprints

[Revise the last sentence of 4.11 as
follows:]

*** Other mailings of back issues or
reprint copies, including permanently
bound back issues or reprint copies, are
subject to the applicable First-Class
Mail, Standard Mail, Parcel Post, or

Package Services prices.
* * * * *

6.0 Qualification Categories

* * * * *

6.6 News Agent Registry

* * * * *

6.6.5 Parts Returned

[Revise the text of 6.6.5 as follows:]

Parts of publications returned to
publishers to show that copies have not
been sold are subject to the applicable
Standard Mail, Parcel Post, or Package

Services prices.
* * * * *

7.0 Mailing to Nonsubscribers or
Nonrequesters

* * * * *

7.9 Nonrequester and Nonsubscriber
Copies

* * * * *

7.9.7 Excess Noncommingled Mailing

[Revise the last sentence of 7.9.7 as
follows:]

*** These copies are subject to the
appropriate Express Mail, First-Class
Mail, Standard Mail, Parcel Post, or
Package Services price.

7.9.8 Mixed Mailing

[Revise the last sentence of 7.9.8 as
follows:]

*** That portion is subject to the
appropriate Express Mail, First-Class
Mail, Standard Mail, Parcel Post, or

Package Services price.
* * * * *

11.0 Basic Eligibility

* * * * *

11.5 Copies Mailed by Public

[Revise the text of 11.5 as follows:]

The applicable single-piece First-
Class Mail, Priority Mail, Parcel Post, or
Package Services price is charged on
copies of publications mailed by the
general public (i.e., other than
publishers or registered news agents)
and on copies returned to publishers or

news agents.
* * * * *

28.0 Enter and Deposit

* * * * *

28.2 Basic Standards

[Revise the second sentence of the
introductory text as follows:]

*** The First-Class Mail, Standard
Mail, Parcel Select, Parcel Post, or
Package Services price must be paid on
all copies mailed by the public or by a
printer to a publisher. ***

* * * * *

708 Technical Specifications

* * * * *

6.0 Standards for Barcoded Tray
Labels, Sack Labels, and Container
Placards

* * * * *

6.2 Specifications for Barcoded Tray
and Sack Labels

* * * * *

6.2.4 3-Digit Content Identifier
Numbers

* * * * *

Exhibit 6.2.4 3-Digit Content Identifier
Numbers

* * * * *

Parcel Select

[Delete the Parcel Select Regional
Ground section (heading and three line
items, ONDC Sacks, MXD ONDC Sacks,
and OSCF Sacks).]

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2012-26243 Filed 10-25-12; 8:45 am]
BILLING CODE 7710-12-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0194; FRL-9723-1]

Approval and Promulgation of
Implementation Plans; California;
Revisions to the California State
Implementation Plan Pesticide Element

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving several
revisions to the Pesticide Element of the
California state implementation plan
(SIP). These revisions include
regulations adopted by the California
Department of Pesticide Regulation
(CDPR) that: Reduce volatile organic
compound (VOC) emissions from the
application of agricultural field
fumigants in the South Coast, Southeast
Desert, Ventura County, San Joaquin
Valley (SJV), and Sacramento Metro
ozone nonattainment areas by restricting
fumigant application methods; establish
a fumigant emission limit and allocation
system for Ventura County; require
CDPR to prepare and make available to
the public an annual pesticide VOC
emissions inventory report; and require
recordkeeping and reporting of pesticide
usage. EPA is also approving CDPR’s
commitments to manage VOC emissions
from the use of agricultural and
commercial structural pesticides in the
SJV to ensure that they do not exceed
18.1 tons per day and to implement
restrictions on VOC emissions in the
SJV from non-fumigant pesticides by
2014. We are approving these
regulations and commitments as
complying with applicable requirements
of the Clean Air Act. Lastly, EPA is
finalizing its response to remands by the
Ninth Circuit Court of Appeals of EPA’s
previous approvals of the California SIP
Pesticide Element.

DATES: The rule is effective November
26, 2012.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2012-0194 for
this action. The index to the docket is
available electronically at
www.regulations.gov and in hard copy
at EPA Region 9, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some may be publicly
available only at the hard copy location
(e.g., copyrighted material) and some
may not be publicly available at either
location (e.g., CBI). To inspect the hard
copy materials, please schedule an
appointment during normal business

hours with one of the contacts listed in
the FOR FURTHER INFORMATION CONTACT
section below.

FOR FURTHER INFORMATION CONTACT: For
information on the approval of CDPR’s
regulations: Nancy Levin, Rules Office
(AIR-4), (415) 9723848,
levin.nancy@epa.gov. For information
on the approval of CDPR’s commitments
and the response to the Ninth Circuit
remands: Frances Wicher, Air Planning
Office (AIR-2), (415) 972-3957,
wicher.frances@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we”, “us”
and “our” refer to EPA.

Table of Contents

I. Summary and Background

II. Responses to Public Comments on the
Proposed Action

III. Final Action

IV. Statutory and Executive Order Reviews

I. Summary and Background

This action deals with revisions to
California’s federally-approved program
to reduce volatile organic compound
(VOC) emissions from the use of
agricultural and structural pesticides to
improve ozone air quality in five areas
of the State: the South Coast, Southeast
Desert (SED), Ventura County, San
Joaquin Valley (SJV), and Sacramento
Metro ozone nonattainment areas. VOC
from pesticides and other sources react
in the atmosphere with nitrogen oxides
(NOx) from mobile and other
combustion sources in the presence of
sunlight to form ozone.

EPA is approving as revisions to
California state implementation plan
(SIP) regulations and commitments
adopted by the California Department of
Pesticide Regulation (CDPR). These
CDPR regulations and commitments
were submitted by the California Air
Resources Board (CARB) to EPA as
follows:

1. October 12, 2009 submittal of the
following CDPR regulations:

o Title 3 California Code of
Regulations (3 CCR), sections 6447 (first
paragraph) and 6447.3—-6452 pertaining
to field fumigation methods;

¢ Portions of 3 CCR sections 6452.1—
6452.4 and sections 6624 and 6626
pertaining to emissions inventory;

¢ 3 CCR sections 6452.2 and 6452.3
pertaining to field fumigation limits and
allowances in the Ventura County ozone
nonattainment area.

2. October 12, 2009 submittal of
CDPR’s revised SIP commitment for the
San Joaquin Valley (adopted by the
CDPR Director, April 17, 2009). This
submittal limits VOC emissions from
the use of agricultural and commercial
structural pesticides in the SJV to 18.1

tons per day (tpd) and commits CDPR to
implement restrictions on non-fumigant
pesticides in the SJV by 2014.

3. August 2, 2011 submittal of the
following CDPR regulations that revised
in part and added to the October 12,
2009 submittal:

e 3 CCR sections 6448.1, 6449.1, and
6450.1 pertaining to fumigation method
restrictions.

¢ Portions of 3 CCR sections 6452.2
and 6452.3 pertaining to field
fumigation limits and allowances in the
Ventura County ozone nonattainment
area.

¢ 3 CCR section 6452.4 pertaining to
the annual VOC emissions inventory
report.

¢ 3 CCR section 6626 pertaining to
pesticide use reports.

EPA proposed to approve these
submittals as revisions to the California
SIP on April 24, 2012 at 77 FR 24441.

A detailed discussion of these submitted
revisions, the Clean Air Act (CAA) and
EPA requirements applicable to them,
and our evaluation can be found in the
proposed rule and the technical support
document (TSD) for this final action.2 In
this final rule, EPA is approving these
revisions to the California SIP based on
our conclusion that they comply with
applicable CAA and regulatory
requirements for SIP revisions. We are
also finding that the fumigant
regulations meet the CAA section
182(b)(2) requirement to provide for
reasonably available control technology
on the application of fumigants in the
SJV.

]In the April 24, 2012 proposal, EPA
also provided its preliminary response
to the remand by the Ninth Circuit
Court of Appeals in Association of
Irritated Residents v. EPA, 632 F.3d 584
(9th Cir. 2011), revised January 27, 2012
(AIR). This remand required EPA to
evaluate the California SIP Pesticide
Element for enforceability under the
CAA. See 77 FR 24441, 24447. In this
action, we are finalizing that response
without change.

Lastly, in our April 24, 2012 proposed
rule, we referred to another Ninth

1 As part of this submittal, CARB also submitted
3 CCR section 6400 (Restricted Materials), 6446
(Methyl Iodide Field—General Requirements) and
section 6446.1 (Methyl Iodide Field Fumigation
Methods) and methyl-iodide related portions of
provisions 6452.2(a)(4)(Annual Volatile Organic
Compound Emissions Inventory Report) and 6624(f)
(Pesticide Use Records). We are deferring action on
these provisions due to California’s cancellation,
effective March 21, 2012, of the registration of all
products containing the active ingredient methyl
iodide.

2 Air Division, EPA Region 9; Technical Support
Document—Final Rule Approval of Revisions to the
Pesticide Element of the California State
Implementation Plan; August 14, 2012. The TSD
can be found in the docket for this rulemaking.
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Circuit petition for review, EI Comite
Para El Bienestar De Earlimart v. EPA
(No. 08-74340) (‘“El Comité”). 77 FR
24441 at 24448. In El Comité, various
environmental and community groups
challenged EPA’s 1997 approval (62 FR
1150, Jan. 8, 1997) of the 1994 SIP for
the 1-hour ozone standard for various
California nonattainment areas (‘1994
California Ozone SIP”’), which included
approval of the California SIP Pesticide
Element, on the basis of the same 2008
Ninth Circuit decision, EI Comité Para
El Bienestar De Earlimart v.
Warmerdam, 539 F.3d 1062)
(“Warmerdam”’), that was the basis for
the remand in Association of Irritated
Residents. At the time of our April 24,
2012 proposed rule, the Ninth Circuit
had not issued its decision in EI Comité.

Since then, the Ninth Circuit has
issued a remand order to EPA in EI
Comité to reconsider its approval of the
1994 California Ozone SIP in light of the
Warmerdam decision, as required by the
remand in Association of Irritated
Residents.3 The remands in both
Association of Irritated Residents and EI
Comité necessitate the same evaluation
(i.e., for CAA enforceability) for the
same portion of the California SIP (i.e.,
the California SIP Pesticide Element).
Thus, our decision not to rescind or
amend our 2009 re-approval of the
California SIP Pesticide Element, in
light of today’s action approving the
CDPR’s revised SIP commitment for the
San Joaquin Valley and fumigant
regulations, finalizes not only our
response to the remand in Association
of Irritated Residents, but it also
finalizes our response to the remand in
El Comité.

II. Responses to Public Comments on
the Proposed Action

A. Comments Received on the Proposed
Action

EPA provided the public an
opportunity to comment on its proposal
to approve the revisions to the
California SIP Pesticide Element for 30
days following the proposal’s April 24,
2012 publication in the Federal
Register. We received one comment
letter on the proposed approval. This
letter was submitted by the Center on
Race, Poverty and the Environment on
behalf of itself and 41 California
environmental and community
organizations (collectively “El Comité”).
See letter, Brent Newell, General
Counsel, Center on Race, Poverty & the
Environment, May 24, 2012. We
summarize our response to El Comité’s

3 The Ninth Circuit issued its remand order in EI
Comité on dated July 2, 2012.

main comments below. Our complete
responses to all comments received can
be found in section III of the TSD. A
copy of the comment letter and its
attachments can be found in the docket
for this rule.

B. Enforceability of CDPR’s Revised SIP
Commitment for San Joaquin Valley

Comment: E] Comité argues that
CDPR’s revised SIP commitment to limit
pesticide VOC emissions in the SJV to
no more than 18.1 tpd is not enforceable
because citizens may not enforce the
manner in which the Department
calculates the baseline inventory and
subsequent years’ inventories as a
means to challenge a failure to adopt
regulations or otherwise to limit
pesticide VOC emissions in the SJV.
They (El Comité) also argue that
including the inventory calculation
procedures in the SIP would not make
the revised commitment enforceable.

Response: Except for the analysis
required by CAA section 110(1), the SJV
baseline (that is, the 1990 baseline used
to calculate the required level of
emissions reductions) is no longer at
issue now that the State has fixed the
maximum level of pesticide VOC
emissions allowed in the SJV at a fixed
18.1 tons per day (tpd).# Once this
limitation is incorporated into the SIP,
the 1990 baseline inventory will be of
only historical interest and neither it
nor the calculation procedures used for
it need to be enforceable. Therefore, in
addressing El Comité’s comments, we
will focus on the enforceability of the
calculation procedures for the
subsequent years’ inventories.

The “emissions inventories” required
by both the revised SIP commitment for
the SJV and the fumigant regulations
should not be confused with the
emissions inventories that are required
by specific sections of the CAA, such as
sections 172(c)(3) and 182(a)(1). They
are not the same in either scope or
purpose. CAA section 172(c)(3) requires
SIPs to “include a comprehensive,
accurate, current inventory of actual
emissions from all sources of the
relevant pollutant or pollutants in such
[nonattainment] area. * * *” The
purpose of the comprehensive
inventories required by this and similar
CAA sections is to provide the basis for,
among other things, the demonstrations
of attainment and progress toward
attainment required, for example, by

4Fixed, that is, without the State first seeking and
EPA approving through notice and comment
rulemaking a revision to the SIP. To be approved,
such a SIP revision would need to meet all
applicable CAA requirements and not be barred
under the section 110(l) non-interference
provisions.

CAA sections 182(c)(2)(A), 182(b)(1),
and 182(c)(2)(B). Emissions inventories
submitted to meet the CAA’s specific
inventory requirements are intended to
describe but not control emissions from
sources and source categories in the
inventory and thus are not enforceable
emission limitations as defined by CAA
section 302(k).

In contrast, the “emissions inventory”
called for in the revised SIP
commitment and fumigant regulations is
not a specific requirement of the CAA.
It is instead an emissions estimation for
a single emissions source—pesticide
usage in the SJV—for the sole purpose
of “evaluat[ing] compliance with the
1994 SIP pesticide element for SJV.”
Revised SIP commitment for the SJV, p.
2. Together with the calculation
methodology in the Neal
memorandum,5 the annual inventory
requirement in 3 CCR section
6452.4(a)(1), and the reporting and
recordkeeping requirements in sections
6624 and 6626, it is the means for
monitoring compliance of this
emissions source (pesticide usage in the
SJV) with its applicable emission limit
of not more than 18.1 tons of VOC per
day.

I}_I]nder the CAA and EPA regulations,
a wide range of data and means of
collecting data qualify as methods to
monitor compliance. CDPR’s procedures
for monitoring compliance with the 18.1
tpd emission limit for VOC emissions
from pesticides in the SJV fall squarely
within this range. See, for example, 40
CFR 64.1 (defining compliance
monitoring to include emission
estimation and calculation procedures).

EPA considers the compliance
monitoring associated with an emission
limitation to be part of that limitation
and, once incorporated into the SIP,
enforceable under CAA sections 113
and 304. Therefore, including the
inventory calculation procedures along
with the requirements for an annual
emissions inventory report and
recordkeeping and reporting by
pesticide users (which collectively
constitute the compliance monitoring
procedures for the 18.1 tpd emission
limit), in the SIP will make CDPR’s
revised commitment for the SJV fully
enforceable under CAA sections 113
and 304.

We also note that citizens seeking to
enforce the revised commitment for the
SJV under CAA section 304 are not

5The Neal memorandum is the memorandum
from Rosemary Neal, Ph.D., CDPR to Randy Segawa,
CDPR, November 5, 2008; Subject: Update to the
Pesticide Volatile Organic Inventory. Estimated
Emissions 1990-2006, and Preliminary Estimates
for 2007. This memorandum is being included in
the SIP in this action.
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restricted to using CDPR’s inventory
procedures or CDPR-generated
inventories to demonstrate a violation.
Under the CAA and EPA regulations,
citizens may use any credible evidence
of violation to enforce a SIP-approved
emission limitation under CAA section
304. See CAA section 113, 40 CFR
51.212(c) and 40 CFR 52.12 and 52.30.

Comment: E]l Comité comments that
EPA proposes to find that the revised
SIP commitment for the SJV is
enforceable based on the Neal
memorandum, citing to the proposed
rule at 77 FR 24441, 24444. It then
claims that EPA contradicts itself by
stating the SIP revision is unenforceable
because it does not commit to specific
measures to ensure that the 18.1 tpd
limit is not exceeded, citing to the
proposed rule at 77 FR 24441, 24450.

Response: We did not propose to find
that the revised commitment for the SJV
is enforceable based solely on the Neal
memorandum. In the proposed rule, we
cite not only to the Neal memorandum
but also to several other provisions in
CDPR’s submitted regulations ¢ and to
the fumigant application method
regulations to find that the 18.1 tpd
emission limit for the SJV is
enforceable:

These [compliance monitoring] provisions
are clear and adequate in combination with
the fumigant regulations to ensure the
pesticide VOC limit for the SJV is enforceable
as required by CAA section 110(a)(2)(A).

77 FR 24441, 24444.

This statement is consistent with the
one later in the proposed rule that El
Comité claims contradicts it:

Considered in isolation, the revised
commitment for San Joaquin Valley changes
the form of the commitment in the 1994
Pesticide Element for the SJV but does not
represent an enforceable measure for SIP
purposes. However, when viewed in light of
the CDPR’s regulations, the combination of
the commitment and fumigant regulations
does meet the minimum requirements for
enforceability of SIP measures and
reasonably ensures that the 12 percent
emissions reduction target from the 1994
Pesticide Element would be achieved in San
Joaquin Valley.

77 FR 24441, 24450.

Comment: E1 Comité argues that
EPA’s proposal to approve the revised
SIP commitment for SJV as enforceable
conflicts with the Ninth Circuit’s
decision in Warmerdam. They assert
that in this decision, the Ninth Circuit

6 These other provisions included the annual
emissions inventory requirements in section 6452.4;
the emissions inventory calculation methodology in
section 6452.4(a)(1) and recordkeeping and
reporting requirements for pesticide users in
sections 6624 and 6626. We are approving each of
these provisions into the California SIP.

did not allow citizens to “bootstrap”
arguments of inventory manipulation to
enforce a commitment to adopt
regulations, citing Warmerdam at 1072—
73. El Comité argues that the revised SIP
commitment is a discretionary
commitment and that the CAA does not
allow such discretionary commitments.

Response: Our finding that the revised
commitment for SJV is enforceable does
not conflict with Warmerdam. In
Warmerdam, the Ninth Circuit ruled
that the baseline inventory could not be
turned into an enforceable emission
limitation by ‘“bootstrapping it to the
commitment to adopt regulations.”

As explained above, except for the
analysis required by CAA section 110(1),
the SJV baseline (that is, the 1990
baseline used to calculate the required
level of emissions reductions) no longer
has a purpose now that the State has set
the maximum level of pesticide VOC
emissions allowed in the SJV at a fixed
18.1 tpd. Once that limitation is
incorporated into the SIP, the 1990
baseline inventory will be of historical
interest only and neither it nor the
calculation procedures used for it need
to be enforceable in the future. We note
that this will also be true for the 1990
baseline inventory for Ventura County
once we approve the fumigant
regulations.

CDPR’s revised SIP commitment for
the SJV is not a discretionary
commitment. As discussed above and in
the proposed rule, the commitment
(including the fixed 18.1 tpd limitation
on pesticide VOC emissions in the SJV),
the monitoring procedures necessary to
determine compliance with it, and the
fumigant regulations combine to be a
fully enforceable program under the
CAA once approved into the SIP. We
note again that citizens may use any
credible evidence to enforce the
commitment and are not restricted to
using inventories generated by the State.

Comment: El Comité argues that the
revised commitment by CDPR to
manage pesticides emissions in the SJV
is unenforceable because it is
impractical to determine whether
emissions levels are exceeded because
inventories are only available two years
after the fact. They further argue that the
emission controls should constantly
limit pesticide VOC emissions and “not
lag two years behind.” To support these
arguments, El Comité cites to the
discussion of the fundamental
principles for SIPs and control strategies
found in the General Preamble at
13567-13568,7 noting in particular the

7 The “General Preamble for the Implementation
of Title I of the Clean Air Act Amendments of
1990,” published at 57 FR 13498 on April 16, 1992,

second principle relating to enforceable
measures. They also cite to the General
Preamble’s discussion of enforceability
of SIP regulations at 13502.

Response: El Comité confuses two
requirements: the requirement that an
emission limitation assures continuous
emissions reductions and the
requirement for a practical means of
determining compliance with that
emission limitation. The cited sections
of the General Preamble all address the
latter requirement. We have reviewed
CDPR’s revised SIP commitment for the
SJV against the criteria for enforceability
given in the General Preamble and
determined that it meets them. See TSD,
section III.B., Response B-6.

As to the requirement for continuous
emissions reductions, we cannot
consider the 18.1 tpd emission limit for
the SJV as unrelated to the fumigant
regulations. Not only do the fumigant
regulations contain the reporting and
recordkeeping requirements necessary
for monitoring compliance with the
limit, they also contain the principal
control requirements for maintaining
pesticide VOC emissions in the SJV
under that limit. CDPR considers the 1.5
tpd in emissions reductions from the
application method restrictions in the
fumigant regulations to be sufficient to
meet the SJV limit in a typical year.8
These restrictions apply throughout the
May 1 to October 30 regulatory season
and thus provide for continuous
emissions reductions during that
season.

As a practical matter, CDPR produces
the inventories as soon as practicable
given the size and complexity of the
source at hand (pesticide usage in the
SJV), the sheer amount of data that must
be evaluated, and the requirement in 3
CCR section 6452.4(b) that the public be
given 45 days to comment on the draft
inventories.

C. Approval of the Revised Pesticide
Element for SJV Under CAA Section
110(I)

Comment: E]l Comité comments that
the commitment in the existing 1994
Pesticide Element is both a tonnage
commitment in an areas’ attainment
year and a percentage commitment: 13

describes EPA’s preliminary view on how we
would interpret various SIP planning provisions in
title I of the CAA as amended in 1990, including
those planning provisions applicable to the 1-hour
ozone national ambient air quality standard
(NAAQS). EPA continues to rely on certain
guidance in the General Preamble to implement the
8-hour ozone NAAQS under title I.

8 CDPR, “‘Staff Report on the Department of
Pesticide Regulation’s Proposed SIP Commitment
for San Joaquin Valley,” (“CDPR staff report”), p.
4.
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tpd reduction by 1999 and 20 percent
reduction from 1990 by 2005 in the SJV.

Response: We agree that the
commitment in the 1994 Pesticide
Element 9 is both a tonnage commitment
and a percentage commitment, and we
agree that the ton per day reduction
called for in the Element is 13 tpd.
Where EPA disagrees with El Comité is
that EPA has concluded that the
percentage commitment corresponds to
the tonnage commitment in that they
both relate directly to the attainment
needs of SJV in achieving the 1-hour
ozone standard by 1999 as anticipated
by California in 1994 and 1996 in
developing its Ozone SIP, and approved
by EPA in 1997 when EPA approved
that plan.

We explained the basis for our
conclusion in this regard on pages
24446-24447 of the proposed rule. First,
we note that the Boyd Letter, while
clarifying certain other aspects of the
Pesticide Element, introduced an
ambiguity in the percentage
commitment for SJV by stating, in the
same paragraph, that the commitment in
each SIP area (which in this context
presumably includes SJV) is for a 20
percent reduction from 1990 to 2005
and that the credit taken in SJV is 12
percent.

To resolve this ambiguity, EPA is
taking into account the words of the
1994 Pesticide Element itself and the
words of EPA’s final rule approving the
1994 California Ozone SIP, including
this Element.

First, the 1994 Pesticide SIP
committed CDPR to a “maximum of 20
percent” reduction in pesticide VOC
emissions from 1990 baseline levels in
areas “which reference VOC
reductions” from the element in their
plans. See 1994 Pesticide SIP, p.1. In the
case of SJV, the ““plan” that references
VOC reductions from the Pesticide
Element is the attainment
demonstration plan for SJV in the 1994
California Ozone SIP, and it took credit
for a 12 percent (not a 20 percent)
reduction in baseline emissions from
1990.

9 As these terms are used in this document, the
1994 Pesticide SIP” is the State Implementation
Plan for Agricultural and Commercial Structural
Pesticides, November 15, 1994 which was
submitted as part of the 1994 California State
Implementation Plan for Ozone (‘1994 California
Ozone SIP”). The 1994 Pesticide SIP is incorporated
at 40 CFR 52.220(c)(204)(i)(A)(6). The 1994
California Ozone SIP was approved at 62 FR 1150
(January 8, 1997). The “Boyd Letter” is the letter
from James Boyd, CARB’s Executive Officer to
David Howekamp, Air and Toxics Division
Director, EPA Region 9, June 13, 1996. This letter
and its appendices are incorporated at 40 CFR
52.220(c) (236). The 1994 Pesticide SIP and the
Boyd Letter collectively constitute the “1994
Pesticide Element.”

Second, the Pesticide SIP states:
“[t]he plan offers the flexibility to
achieve reductions of less than 20
percent by the year 2005 in air districts
if less pesticide VOC emission
reductions are needed.” Id. At the time
when the 1994 California Ozone SIP
was adopted and approved, the
applicable attainment date for SJV was
1999, and the 1994 California Ozone
SIP, as ultimately approved, took credit
for only a 12 percent reduction in
pesticide VOC emission in that area
because that was all that the attainment
demonstration at the time called for
from that source category. By its terms,
the 1994 Pesticide SIP was developed
specifically to be flexible enough to
provide for a less-than-20 percent
reduction in areas that did not need the
full 20 percent to meet attainment
needs.

Third, in EPA’s final rule approving
the 1994 California Ozone SIP (and the
related 1994 Pesticide Element), we
summarized our understanding of the
emissions reduction commitments in
the Pesticide Element as follows: “As
described in the SIP, California has
committed to adopt and submit to U.S.
EPA by June 15, 1997, any regulations
necessary to reduce VOC emissions
from agricultural and commercial
structural pesticides by 20 percent of
the 1990 base year emissions in the
attainment years for Sacramento,
Ventura, Southeast Desert, and the
South Coast, and by 12 percent in 1999
for the San Joaquin Valley.” See 62 FR
at 1150, at 1170 (January 8, 1997).
Therefore, in view of the overall design
and purpose of the 1994 Pesticide
Element and EPA’s understanding of the
commitments in the Element at the time
of the approval of the Element into the
California SIP, we have concluded that
the approved Pesticide Element
includes a 12 percent emissions
reduction commitment in SJV, not a 20
percent emissions reduction
commitment.

Comment: El Comité comments that
the plain language of the 1994 Pesticide
SIP and the [Boyd] Letter together
commit to achieve a 20 percent
reduction of pesticide VOC from 1990
levels by 2005, and EPA’s approval of
the revised SIP commitment for SJV will
violate section 110(1) because CDPR and
CARB have failed to demonstrate the
change in the commitment to 12 percent
will not interfere with attainment,
reasonable further progress (RFP), or
any other requirements of the CAA.
They also comment that EPA’s finding
that the existing commitment is for 12
percent (rather than 20 percent) and
that, as a result, approval of the revised
SIP commitment for STV would not

violate section 110(1), has no basis in the
plain language of the SIP, and is
contrary to the Ninth Circuit’s decision
in Safe Air for Everyone v. EPA, 488
F.3d 1088 (9th Cir. 2007).

Response: As discussed above, EPA
believes that the SIP commitment in the
1994 Pesticide SIP (as modified by the
Boyd Letter) for SJV is ambiguous and
thus subject to interpretation. We have
interpreted the 1994 Pesticide SIP and
Boyd Letter, in light of the language of
both and do not find any one sentence
of either document to be a definitive
statement as to the commitment in SJV.
Rather, in light of CDPR’s stated
purposes and design of the 1994
Pesticide Element itself, and the
reliance on it by California in
demonstrating attainment of the SJV by
1999 with respect to the 1-hour ozone
standard, we have concluded that,
consistent with EPA’s language in
approving the 1994 Pesticide Element,
that the commitment is a 12 percent
commitment in SJV. Thus, we do not
view our approval of the revised SIP
commitment for SJV as a relaxation in
the California SIP because it would
result in the same emissions reductions
as would result under the existing
approved California SIP Pesticide
Element.

Our conclusion in this regard is not
contrary to the Ninth Circuit’s decision
in the Safe Air case cited by El Comité.
As noted by El Comité, in Safe Air, the
Ninth Circuit held that the content of a
SIP is based on its “plain meaning when
such a meaning is apparent, not absurd,
and not contradicted by the manifest
intent of EPA, as expressed in the
promulgating documents available to
the public.” Safe Air for Everyone v.
EPA, 488 F.3d 1088, at 1100 (9th Cir.
2007). In this instance, the meaning of
the 1994 Pesticide Element’s percent
reduction SIP commitment for SJV is
not “plain,” and even if it were, it is
“contradicted by the manifest intent of
EPA, as expressed in the promulgating
document available to the public,” i.e.,
EPA’s 1997 final rule approving the
1994 Pesticide Element into the
California SIP. Thus, EPA’s
interpretation of the Element’s percent
reduction SIP commitment for SJV in
the context of this rulemaking is
consistent with the Ninth Circuit’s
decision in Safe Air and consistent with
EPA’s stated interpretation in 1997 of
this same commitment.

As to CAA section 110(1), relative to
California’s and EPA’s interpretation of
the Pesticide Element to require a 12
percent reduction in pesticide VOC
emissions in (rather than 20 percent)
from a 1990 baseline, we have
concluded that the revised SIP
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commitment for SJV would result in, at
a minimum, the same emissions
reductions that are currently required
under the approved SIP, and neither the
approved 8-hour ozone plan nor the
approved PMs s plan for SJV rely on
emissions reductions due to the
Pesticide Element. As such, we have
also concluded, as we did for the
proposed rule, that our approvals of the
fumigant regulations and revised SIP
commitment for SJV will not interfere
with attainment and RFP or any other
applicable requirement of the CAA and
thus comply with the requirements of
CAA section 110(1). See 77 FR 24441, at
24447.

Comment: E1 Comité comments that
an approval of the revised SIP revision
would violate CAA section 110(1)
because neither CDPR nor CARB has
demonstrated that the SIP revision does
not backslide when it changes the
manner by which the 1990 baseline
inventory is calculated. They contend
that the 1994 Pesticide Element
committed CDPR to using the 1991
Pesticide Use Report (PUR) data to
estimate the 1990 baseline inventory
because “such data is more accurate
than 1990 PUR data.”

Response: CAA section 110(1) does
not prohibit any backsliding and does
not bar approval of a SIP revision based
solely on a state’s failure to accompany
the revision with a demonstration of
non-interference. Section 110(1) only
prohibits backsliding that would
interfere with any applicable
requirement of the CAA.

As stated above, we have concluded
that the emissions reduction
commitment in SJV under the existing
SIP is 12 percent from 1990 levels, not
20 percent, and thus, the establishment
of a 18.1 tpd limit (which represents a
12 percent reduction from 1990)
through this SIP revision would result
in the same emissions reductions from
pesticide VOC emissions as required
under the existing SIP.

We reviewed the language of the
existing Pesticide SIP itself to see
whether it could be reasonably
interpreted to allow for use of 1990 PUR
data, rather than 1991 PUR data, to
determine whether the establishment of
the 18.1 tpd limit (determined using
1990 PUR data) represents a revision to
the SIP that would result in an
emissions impact. If the existing SIP
could be reasonably interpreted to allow
for use of 1990 PUR data, then no
emission impact would result.

The 1994 Pesticide SIP requires that
a 1990 baseline inventory be used to
determine the level of emissions
reductions needed: “[t]his plan is
designed to reduce volatile organic

compound (VOC) emissions from
agricultural and commercial structural
pesticide applications by a maximum of
20 percent from the 1990 baseline
* * *”p. 1. The 1994 Pesticide SIP is
clear that this 1990 baseline inventory is
to represent conditions in 1990:

¢ “The base year inventory will be
created from the 1991 Pesticide Use
Report and then adjusted by a factor to
represent the 1990 base year.” p. 5;

¢ “In cooperation with DPR, [CARB]
will develop a baseline inventory of
estimated 1990 pesticidal VOC
emissions based on 1991 pesticide use
data, adjusted to represent the 1990 base

year.” % 6;

e “The baseline inventory will be
calculated by summing the estimated
1990 emissions of each agricultural and
commercial structural use pesticide.” p.
6;

e “[Estimated 1990 e]Jmissions will be
calculated by multiplying the VOC
Emissions Factor value for each product
by the adjusted use of that product in
1990.” p. 5.

The 1994 Pesticide SIP also
emphasizes the use of the best available
information to calculate the inventory,
including in the rationale for using the
1991 PUR data in lieu of the 1990 data.
It also allows (on page 6) for “further
adjust[ments] by additional VOC
Emission Factors if additional
information becomes available.” While
this statement applies to VOC emission
factors, it would be counter-intuitive to
limit adjustments to just this type of
data if the primary interest is to produce
the best possible assessment of pesticide
VOC emissions in the 1990 base year.

In the 1994 Pesticide SIP (page 5),
CDPR stated it would use the 1991 PUR
data (backcasted to represent 1990) as
the starting point for calculating the
1990 baseline inventory because “[i]t is
believed that the 1991 pesticide use
report would be a more accurate source
to determine 1990 pesticidal VOC
emissions.” CDPR did not concede that
the 1991 PUR data was more accurate
and thus left open the option to use
1990 PUR data to calculate the 1990
baseline inventory if that data was
determined to be more or similarly
accurate. CDPR would later determine
that the data for the two years was in
fact of similar accuracy. This
determination weakens any reading that
the SIP mandates the use of the 1991
PUR data, given the SIP’s emphasis on
the 1990 baseline inventory reflecting
1990 conditions and on the use of the
best available data.

We also observe that the use of
unbackcasted 1991 PUR data to
calculate the baseline inventory results
in a 1991 baseline inventory. Using a

1991 baseline inventory to set SJV’s (or
any area’s) pesticide VOC emission
limit, as EI Comité advocates, would
conflict with the plain language of the
1994 Pesticide SIP, which indisputably
requires that these emission limits be set
from a 1990 baseline.

For these reasons, we conclude that
the existing Pesticide Element does
allow for the use of 1990 PUR data to
determine 1990 baseline emissions, and
thus, the establishment of an 18.1 tpd
emission limit in the Valley that derives
from 1990 PUR does not represent a
revision to the SIP that results in higher
emissions than would be allowed under
the existing Pesticide Element.

For the purposes of this response, we
have also investigated further the
possibility that unbackcasted 1991 PUR
data is required under the existing SIP
and that use of 1990 PUR data would
result in a higher limit than one
resulting from the use of unbackcasted
1991 PUR data to establish the baseline
emissions. To do this, we used
information from the CDPR staff report
on the revised SIP commitment for SJV
to isolate the potential emissions impact
of using 1990 PUR data rather than
unbackcasted 1991 PUR data and
calculated the difference to be 0.7 tpd.1°
In other words, if unbackcasted 1991
PUR data were required to be used in
connection with establishing baseline
VOC emissions from agricultural and
commercial structural applications,
then, based on data in the CDPR staff
report, the corresponding limit in SJV
(ensuring a 12 percent reduction) would
be 17.4 tpd, 0.7 tpd lower than the 18.1
tpd limit developed using 1990 PUR
data.

Alternatively, based on this analysis,
we find that, even if the existing SIP
required the use of unbackcasted 1991
PUR data to calculate the baseline and
the use of the 1990 PUR data
represented a revision to the SIP, we
find that the potential emissions impact
(0.7 ton per day of VOC higher limit) of
using 1990 PUR data instead would not
interfere with RFP or attainment of the
NAAQS, for the following reasons.1* As
to ozone, we note that the approved
1997 8-hour ozone plan for SJV shows
how the plan provides for VOC and
NOx reductions that surpass RFP
requirements and provides for

10 See CDPR staff report, p. 4. The 0.7 tpd is
calculated as 88 percent of 20.6 tpd minus 88
percent of 19.8 tpd. The value of 20.6 tpd represents
1990 baseline emissions estimated using 1990 PUR
data and 19.8 tpd represents 1991 baseline
emissions estimated using 1991 PUR data.

11 For purposes of comparison, VOC emissions in
SJV are expected to decline to 339 tpd by 2023
under the EPA-approved 2007 Ozone Plan. See 76
FR 57846, 57850 (September 16, 2011).
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expeditious attainment even without
considering any VOC reductions from
pesticides. See 76 FR 57846, 57861 and
57858 (September 16, 2011) and 77 FR
12652 (March 1, 2012). The SJV area has
recently been designated as extreme
nonattainment for the 2008 8-hour
ozone NAAQS, but the nonattainment
plan for that standard is not due until
2015. See 77 FR 30088 (May 21, 2012)
and 40 CFR 51.908.

As to particulate matter (PM), we
reiterate our observation from our
proposed rule (at page 24447) that EPA
has determined that VOC controls are
not required for PM control in the SJV.
See 72 FR 20586, 20589 (April 25,
2007); 69 FR 30006, 30007 (May 26,
2004); and 76 FR 69896, 69924
(November 9, 2011). In addition, we
note that while the EPA-approved PM
plans do not address the 2006 PM, 5
NAAQS for which the SJV has also been
designated as ‘nonattainment,” 74 FR
58688 (November 13, 2009), the
nonattainment plan for the 2006 PM, 5
NAAQS is not due until December 2012.

Comment: E1 Comité asserts that
because the 1994 Pesticide Element
calls for year-round reductions,
approval of the revisions would violate
CAA section 110(1) because neither
CDPR nor CARB has demonstrated that
the SIP revision does not backslide
when the SIP revision only calls for
seasonal (May through October)
controls.

Response: CAA section 110(1) does
not prohibit any backsliding and does
not bar approval of a SIP revision based
solely on a state’s failure to accompany
the revision with a demonstration of
non-interference. Section 110(l) only
prohibits backsliding that would
interfere with any applicable
requirement of the CAA.

El Comité provides no support for
their position that the 1994 Pesticide
Element requires year-round reductions.
They do not cite to specific language in
the Element and make no arguments as
to why it should be interpreted to
require year-around reductions. In our
review of the 1994 Pesticide Element,
we find nothing in it that directly
addresses the issue of year around
versus seasonal controls. Even with the
most generous reading, the 1994
Element is at best ambiguous on the
subject. This issue is also not directly
addressed in EPA’s rulemakings on the
1994 Ozone Plan. For these reasons, we
have looked to California’s stated
purpose for including the 1994 Pesticide
Element in its SIP and how the State
relied on the emissions reductions from
the Element to discern the best
interpretation of its requirements
regarding seasonality.

California submitted the 1994
Pesticide Element as part of its
comprehensive plan to meet the 1-hour
ozone standard and included reductions
from this measure in the attainment
demonstrations for the South Coast,
Southeast Desert, Ventura County, SJV,
and Sacramento nonattainment areas.
From the language of the 1994 Pesticide
Element itself, the reason for including
a measure to reduce pesticide VOC
emissions in the SIP was to address
pesticide’s contribution to ozone
formation. See 1994 Pesticide SIP, p. 1.

Ozone is a seasonal pollutant with
unhealthy levels being recorded mainly
in the summer months when conditions
are most conducive to its formation. The
seasonality of ozone standard
exceedances is reflected in EPA’s
policies and regulations that require
ozone SIPs to include summer season
inventories. See, for example, EPA’s
General Preamble at 57 FR 13498,
13502.

We described California’s definition
of its “‘summer season’’ (that is, its
ozone season) in our proposed approval
of the 1994 Ozone SIP as being from
May through October. See 61 FR 10920,
10937. Consistent with the summer
season being the period of concern for
ozone, all the emissions inventories, the
rate of progress demonstrations, and the
attainment demonstrations in the 1994
Ozone SIP are expressed in tons per
summer day. See, for example, 61 FR
10920, 10943—44. Estimates of
emissions reductions from measures are
also expressed in tons per summer day.

Taken together, these facts argue that
the 1994 Pesticide Element as approved
can be reasonably interpreted to apply
only to the ozone season. As we noted
above, this ozone season was defined by
California in its 1994 Ozone SIP as
being from May to October, the exact
period that the fumigant regulations and
the revised pesticide commitment for
SJV cover. We, therefore, find that
approval of these SIP revisions does not
violate CAA section 110(1) on the basis
that they provide for seasonal controls
only.

D. Enforceability of the Fumigant
Regulations

Comment: E]l Comité alleges that the
fumigant regulations are not enforceable
because they do not guarantee that
citizens and EPA have access to data to
evaluate pesticide users’ compliance
with the fumigant application methods
or permits issued by County
Agricultural Commissioners (CAC).

Response: Under the fumigant
regulations, applicators (farm operators
or pest control businesses) are required
to limit their use of fumigant-specific

application methods during May 1-
October 31 to those methods specified
in the regulations. An applicator
demonstrates compliance with the
regulations by reporting the details of
each fumigant application (e.g. the
permittee/property operator, operator
ID/permit number, acres planted, acres
treated, application method, crop, date,
time, and location) to the CAC, which
in turn, provides the data to CDPR. As
El Comité acknowledges, the public can
obtain PUR data by making a California
Public Records Act (CPRA) request to
the CAC or CDPR. In addition, CDPR
makes the PUR data available
electronically to the public for free at
the California Pesticide Information
Portal (CalPIP) Web site at http://
calpip.cdpr.ca.gov/main.cfm. The fact
that the public has free online access to
individual and summary PUR data
enhances enforceability as compared to
other SIP regulations, for which the data
may be only accessible through a CPRA
request.

We note again that citizens are not
limited to enforcing based solely on
records reported by sources. Under
applicable CAA and regulatory
provisions, any credible evidence of
violation may be used. Such credible
evidence might include, for example,
photographs of a fumigant application
taken from a public road.

Comment: E]l Comité states that the
two-year record retention time in 3 CCR
section 6624(g) severely undermines
enforceability of the fumigant
regulations because PUR data may no
longer be available by the time CDPR
publishes its Annual Emissions
Inventory Report, up to two years later.

Response: The PUR data used to
determine compliance with the
fumigant regulations and to support
enforcement is available to regulators
and the public well before the two-year
user retention provision ends. The
fumigant regulations require the
property operator to submit a PUR to the
CAC by the 10th of the month following
each fumigant application. Pest control
businesses must submit the PUR to the
CAC within 7 days of the application.
See 3 CCR section 6626(a) and (b). The
public can request PUR data from the
CAC as soon as the PUR is submitted.
The CAC must submit to CDPR a copy
of each PUR received, and any other
relevant information required by CDPR,
within one calendar month after the
CAC receives it. See California Food and
Agricultural Code (CFAC) section
14012(b). CDPR publishes the PUR data
online approximately one year after the
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growing season ends.'2 The PUR data,
which is an input to the Annual
Emissions Inventory Report, is not
destroyed after two years, but rather it
is retained and available on an on-going
basis in CDPR’s publicly-available, free
and online PUR database at http://
calpip.cdpr.ca.gov/main.cfm.

Comment: El Comité states that there
are no monitoring provisions that would
allow for an evaluation of whether the
pesticide user met the emissions
reductions specified for each fumigant
application method or whether the user
complied with a fumigant VOC
emission limit.

Response: No such monitoring
provisions are needed because the
fumigant regulations do not require that
an individual pesticide user meet either
specific emissions reductions or the
fumigant emission limit. Rather, they
prohibit the use of certain fumigant
application methods during the peak
ozone season. In this way the fumigant
regulations are similar to other
regulations that require (or prohibit) use
of certain control measures or work/
management practices but do not
otherwise require the source to meet
specific numerical emission limits.13
EPA has approved many regulations
that require the use of specific control
methods, rather than a specific emission
limit. For example, SIP regulations
require gasoline stations to install pre-
approved vapor recovery devices but do
not concurrently require them to meet
an emission limit.14 SIP rules for
confined animal feeding operations,
open burning, and agricultural fugitive
dust are examples of regulations that
require the use of specific management
practices rather than compliance with a
specific emission limit, similar to
CDPR’s pesticide regulations.5

Under the SIP, fumigant VOC
emission limits will apply only in
Ventura County. 3 CCR section 6452.2.
Ventura County’s overall pesticide VOC

12Memorandum, Nancy Levin, EPA Region 9, to
Docket EPA-R09-OAR-2012-0194, August 10,
2012, Subject: Summary of July 16, 2012 conference
call between EPA and California Department of
Pesticide Regulation.

13 CAA section 302(k) defines the terms
“emission limitation” and “emission standard” to
include a design, equipment, work practice or
operational standard.

14 See, for example, STVUAPCD Rule 4622
Gasoline Transfer Into Motor Vehicle Fuel Tanks
(amended December 20, 2007), approved 74 FR
56120 (October 30, 2009).

15 See, for example, SJVUAPCD Rule 4570
Confined Animal Facilities (amended October 21,
2010), approved 77 FR 2228 (January 17, 2012);
Rule 4103 Open Burning (amended May 14, 2010),
approved, 77 FR 214 (January 4, 2012); Rule 4550
Conservation Management Practices (amended
August 19, 2004), approved 71 FR 7683 (February
14, 2006).

emission limit is monitored through the
annual emissions inventory that is
calculated by CDPR and not by
individual pesticide users. Section
6452.4(a)(2). If pesticide VOC emissions
in a given year approached or exceeded
the limit, then CDPR and Ventura
County CAC are required to implement
a fumigant limit/allowance system and
to condition or deny restricted use
permits to limit fumigant VOC
emissions until overall pesticide VOC
emissions, as reported in the annual
emissions inventory, fall back below the
limit for two consecutive years. Id.

Comment: El Comité states that the
regulations are not federally enforceable
because they fail to require sources to
comply with new permit conditions
should the fumigant VOC emission limit
and allowance system be triggered
under 3 CCR section 6452.2.

Response: The requirement to
condition permits to comply with a
fumigant VOC emission limit is only
applicable to Ventura County under the
SIP. Section 6452.2(e) prohibits a person
from applying a field fumigant during
the ozone period once the fumigant
VOC emission limit is established
unless their restricted material permit
includes a field fumigant emission
allowance or the notice of intent (NOI)
to apply a fumigant is approved in
writing. In addition, section 6452.2(c)
requires that if Ventura County’s
fumigant VOC limit is triggered, the
CAC must condition or deny permits in
such a manner to assure that the
fumigant VOC emission limit is not
exceeded. These sections, which are
being incorporated into the SIP, are
sufficient for federal enforceability.

Comment: El Comité argues that 3
CCR section 6452(b) provides for
improper director’s discretion for
alternative methods, noting, in
particular, the lack of explicit and
replicable procedures for determining
whether the scientific data demonstrates
that the alternative method’s emissions
rates are no greater than other methods
allowed under the regulations.

Response: EPA has determined that
the director discretion in section
6452(b) is not a basis for disapproval
given the restrictions placed on the
CDPR Director’s ability to approve
alternative methods and given the
limited history of regulating fumigant
application methods to reduce VOC
emissions. See TSD, section ILE.

EPA’s general policy regarding
director’s discretion is stated in 52 FR
45109 (November 24, 1987). Provisions
allowing for a degree of state director
discretion may be considered
appropriate if explicit and replicable
procedures within the rule tightly

define how the discretion will be
exercised to assure equivalent emissions
reductions.1® Under section 6452(b), a
request for approval of an alternative
application method must be
accompanied by scientific data
documenting the VOC emissions
reductions (section 6452(b)(1)) and no
alternative method may be approved if
its emission rate and the maximum
emission rate are greater than those for
any method already specified in the
regulations for use in the area for that
fumigant (section 6452(b)(1)(A) and (B)).
Section 6452(c) also explicitly requires
the CDPR Director to evaluate the
submitted scientific data to determine
whether: (1) The data and information
provided are sufficient to estimate
emissions; (2) the results are valid as
indicated by the quality control data;
and (3) the conditions studied represent
agricultural fields fumigated. A notice of
interim approval of an alternative
method must be published on CDPR’s
Web site (section 6452(d)) and interim
approvals expire after three years
(section 6452(e)). In addition, we note
that all pesticide users are required by
law to follow the federal label, state
regulations, and permit conditions at
the county level (CFAC section 12973).
These provisions appropriately limit the
CDPR director’s discretion.1”

E. Pesticide Emissions Inventories

Comment: El Comité comments the
Method Usage Fractions (MUF) for the
1991 and 2004 inventories do not have
a factual foundation in the PUR. They
also comment that the validity of the
MUF for the 1991 inventory for all
fumigants but 1,3-dichloropropene are
not verifiable and that CDPR has not
presented any evidence supporting its
estimates of historical fumigant
application methods, nor has it made
public the details of the process by
which this information was obtained.

Response: The PUR reports were not
required to list the fumigation
application method prior to 2008;
therefore, it is not possible to base the
MUF of the PUR prior to that year.1® We

16 EPA Region 9, Guidance Document for
Correcting Common VOC & Other Rule
Deficiencies, (a.k.a., Little Bluebook), August 21,
2001.

17 We note that EPA has approved a limited
number of other SIP rules addressing similar
regulatory programs allowing for director’s
discretion to approve alternate methods of
compliance, provided that emissions are no greater
than other approved methods. See, for example,
SJVUAPCD Rule 4550 Conservation Management
Practices (amended August 19, 2004), Section
6.2.3.2; approved 71 FR 7683 (February 14, 2006).

18 Usually there are several different types of
application methods used for a particular fumigant
in any particular NAA. Each method of use (e.g.
drip, sprinkler, shank, tarp, etc.) represents a
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note that the 1990, 1991 and 2004
inventories do not have any relevance to
today’s action.

CDPR has provided a detailed
explanation of its process for
determining the frequency of use of
historical fumigant methods for the
1991 inventory as well as the 1990
inventory (which is the basis for
calculating reductions) in the Barry
memorandum.® Prior to 2008, the MUF
were based on grower/applicator
surveys, use data, expert opinion, and
regulatory history. Since 2008,
applicators have been required to report
application methods on the PUR, so
recent MUF calculations are based on
empirical data. EPA has been presented
with no evidence to dispute that CDPR
used best available data to develop the
MUF for the baseline inventory.

Comment: El Comité comments that
CDPR’s Application Method Adjustment
Factors (AMAF) are based on
unrepresentative field fumigation
studies conducted in other states under
cool soil conditions and therefore do not
provide an accurate estimate of
emissions from California fumigations
conducted at high temperatures in the
Central Valley during the peak ozone
season from May to October. They also
comment that studies conducted under
worst-case scenarios have been
excluded from the group of studies on
which the fumigant application
regulations are based.

Response: Similar comments were
raised to CDPR during the comment
periods prior to the adoption of the 2008
fumigant regulations and to CARB
during the comment period prior to the
adoption of the 2007 State Strategy
(specifically on the revisions to the 1994
Pesticide Element for Ventura County
that were included as Appendix H to
the State Strategy). CDPR responded to
these comments in the final Barry
Memorandum (pp. 15-17) and in its
response to comments on its proposed
regulations.29 CARB also provided

fraction of the total number of methods used and
is referred to as the Method Use Fraction (MUF).
The sum of all MUFs for any particular (NAA/
fumigant AI) combination is one. See Rosemary
Neal, Ph.D., Frank Spurlock, Ph.D., and Randy
Segawa, California Department of Pesticide
Regulation, “Annual Report on Volatile Organic
Compound Emissions from Pesticides: Emissions
For 1990—2010,” Revised, June, 2012 (‘“Revised
2010 Pesticide VOC Emissions Report”), p. 13.

19Memorandum, Terrell Barry, Ph.D., et al.,
CDPR, to John Sanders, Ph.D., CDPR; ‘‘Pesticide
Volatile Organic Compound Emission Adjustments
for Field Conditions and Estimated Volatile Organic
Compound Reductions-Revised Estimates;”
September 29, 2007.

20 See CDPR, Rulemaking File For Regulations
Filed and in Effect on January 8, 2008; Final
Statement of Reasons, Attachment A: Summary of
Comments Received During the 45-Day Comment
Period and DPR’s Response.

responses.2! Both stated that the studies
included had been reviewed and
accepted as sufficient to provide reliable
data and were conducted under a
variety of conditions and locations.

Comment: E] Comité comments that
(1) the field studies of AMAF have
highly variable results even among
similar studies and are therefore highly
uncertain and that previous reviews
have noted uncertainties in AMAF
estimates and concluded that some
AMAF proposed by CDPR were not
conservative enough. They also
comment that because the natural
variability in flux rates (the rate at
which the fumigant escapes from the
soil) is large, a single study (or even
several studies) will not provide an
accurate estimate of actual emissions.

Response: CDPR responded to similar
comments made during the 45-day
comment period on the initial proposal
of the fumigant regulations in July 2007.
It agreed that flux rates vary and that the
Department has chosen to average flux
rates to get the most accurate picture of
overall emissions. Their response,
which is supported by CARB, is as
follows:

DPR agrees that the variability in flux rates
(emissions) between applications is large. For
fumigants and application methods with
multiple studies, the standard deviations of
the emissions are approximately 50 percent.
DPR has chosen to use the average flux rates
to estimate emissions for three reasons. First,
the emissions inventory represents the
aggregate emissions from all agricultural and
structural pesticide applications within a
region over several months. The average flux
rates represent the most accurate estimate of
aggregate emissions. Second, all pesticide
applications included in DPR’s inventory
represent its most accurate and consistent
estimate of emissions, for both the base year
and subsequent years. Using a consistent
method to estimate emissions is essential for
making relative comparisons and
determining compliance with the SIP
commitments. Using the most accurate
estimates for some applications and high-end
estimates for other applications would skew
the inventory and make relative comparisons
unreliable. Third, even if DPR were to use
high-end emission estimates, they would
affect both current emissions and emissions
for the 1991 base year. Estimates of the 1991
base year emissions are generally more
uncertain, than current emissions. DPR
would likely apply a larger uncertainty factor
to the 1991 base year than current emissions,
and the emissions reductions achieved
would be larger than currently estimated
using the average flux rates.

See CDPR, Rulemaking File For
Regulations Filed and in Effect on

21 CARB, Environmental Analysis for the
Proposed Revision to the Pesticide Commitment of
the 1994 Ozone SIP for the Ventura County
Nonattainment Area, Revised August 13, 2007
(“CARB August 2007 Environmental Analysis”).

January 8, 2008; Final Statement of
Reasons, Attachment A: Summary of
Comments Received During the 45-Day
Comment Period and DPR’s Response.
Therefore, we conclude that CDPR
took a reasoned approach to establishing
AMAF based on the available science.

F. Necessary Assurances Under CAA
Section 110(a)(2)(e)

Comment: E]l Comité states that the
fumigant regulations are unenforceable
because they do not provide a funding
mechanism, and because CDPR has not
demonstrated under CAA section
110(a)(2)(E) that the state and CAC have
adequate personnel, funding and
authority to implement and enforce the
regulations.

Response: We disagree that the
fumigant regulations are unenforceable
if they do not provide a mechanism to
fund enforcement. Nothing in the CAA
or EPA regulations require a SIP rule to
include a rule-specific funding
mechanism in order to be enforceable. If
that were so, every SIP-approved rule
would need to contain a specific
funding mechanism before EPA could
incorporate into SIP, which is not the
case.

CAA section 110(a)(2)(e) requires
states to provide ‘‘necessary assurances
that the State * * * will have adequate
personnel, funding, and authority under
State (and, as appropriate, local) law to
carry out such implementation plan.”
CDPR has provided sufficient assurance
that it has adequate funding (as well as
personnel and authority) to implement
the regulations.

CDPR funds CAC on an annual basis
to conduct inspections and enforcement
activities. Funding derives from an
assessment on pesticide sales. CDPR
collects 21 mill (or 2.1 cents) per dollar,
of which approximately 7.6 mill is
designated for CAC pesticide use
inspection and enforcement activities (3
CCR section 6386; CFAC sections 12841
and 12841.3). In 2006 CDPR and the
California Agricultural Commission and
Sealers Association entered into a
Memorandum of Understanding that
explains the process for distributing
funds.22

The CAC have conducted 3,154 field
fumigant inspections since January 1,
2008.23 In 2010-2011, CAC made 724
field fumigant inspections and 2,130
structural fumigation inspections

22 CDFA, Disbursement of Residual Mill
Assessment Funds To Enhance Local Pesticide
Enforcement Programs, May 2006, found at http://
www.cdfa.ca.gov/exec/county/documents/
DISBURSMENT OF RESIDUAL
MILL _ASSESSMENT FUNDS_TO_ENHANCE.pdf.

23 Email and attachment from Ken Everett, CDPR
to Nancy Levin, EPA, August 1, 2008.


http://www.cdfa.ca.gov/exec/county/documents/DISBURSMENT_OF_RESIDUAL_MILL_ASSESSMENT_FUNDS_TO_ENHANCE.pdf
http://www.cdfa.ca.gov/exec/county/documents/DISBURSMENT_OF_RESIDUAL_MILL_ASSESSMENT_FUNDS_TO_ENHANCE.pdf
http://www.cdfa.ca.gov/exec/county/documents/DISBURSMENT_OF_RESIDUAL_MILL_ASSESSMENT_FUNDS_TO_ENHANCE.pdf
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statewide.24 In addition, CAC must
conduct pre-application site evaluation
inspections for at least 5 percent of all
sites identified in permits or notices of
intent (NOI) to apply pesticides for
agricultural use (3 CCR section 6436). In
2010-2011, CAC’s conducted a total of
7,941 pre-application inspections out of
a total of 136,491 NOI,25 or 5.8 percent
of NOI reviewed.

Both CDPR and CAC enforcement
authority is derived from State law and
regulation. See CFAC section 14004; see
also, CFAC section 2281 and 11501.5
and 3 CCR sections 6140 and 6128.
Beyond its enforcement authorities,
California law provides CDPR with the
authority to place limitations on the
quantity, area, and manner of
application to reduce pesticide
emissions through restricted materials
permit conditions. See CFAC section
14006.5 and 3 CCR section 6412.
Permits to use restricted materials are
issued by the CAC, who has broad
discretion to condition the permits on
additional use restrictions. See CFAC
section 14006. CDPR has oversight of
the permit process and recommends
conditions to be included in the CAC’s
permits. It can also enact use
restrictions by regulation. See CFAC
section 14005. In addition, for products
containing a new active ingredient,
CDPR may place appropriate restrictions
on a product’s use, including limitations
on the quantity, area, and manner of
application, and require low VOC
formulations as a condition of
registration. See CFAC section 12824.26

Comment: El Comité asserts that
approval of the revised SIP commitment
for the SJV and the fumigant regulations
would be arbitrary and capricious and a
violation of CAA section 110(a)(2)(E)
because neither CDPR nor CARB have
provided a demonstration that the
commitment and regulations are not
prohibited by Title VI of the Civil Rights
Act and EPA’s regulations
implementing Title VL.

Response: In addition to requiring a
state to provide necessary assurances
regarding adequate resources and
authority for implementation, CAA
section 110 (a)(2)(E) also requires a state
to provide ‘“‘necessary assurances that
the State * * * is not prohibited by any

24 See CDPR, California Statewide Pesticide
Regulatory Activities Summary Between July 2010
and June 2011 (http://www.cdpr.ca.gov/docs/
enforce/prasr/10-11prasr.pdf), page 31.

25 See CDPR, California Statewide Pesticide
Regulatory Activities Summary Between July 2010
and June 2011, pp. 31 and 33 (found at http://
www.cdpr.ca.gov/docs/enforce/prasr/10-
11prasr.pdyf).

26 CDPR describes its authorities on page 1 of the
revised SIP commitment for the SJV.

provision of Federal or State law from
carrying out such [SIP].”

El Comité asserts that California failed
to provide a “demonstration” that its
proposed revisions are not prohibited by
Title VI of the Civil Rights Act.2?
Section 110(a)(2)(E), however, does not
require a state to ‘““demonstrate” it is not
prohibited by Federal or State law from
implementing its proposed SIP revision.
Rather, this section requires a state to
provide “necessary assurances’’ of this.
Courts have given EPA ample discretion
in deciding what assurances are
“necessary’” and have held that a
general assurance or certification is
sufficient. (“EPA is entitled to rely on a
state’s certification unless it is clear that
the SIP violates state law and proof
thereof * * * is presented to EPA.”
BCCA Appeal Group v. EPA, 355 F.3d
817,830 fn 11 (5th Cir. 2003)).

El Comité does not allege a violation
of Title VI by either CDPR or CARB nor
does it provide evidence that either the
revised SIP commitment for the SJV
and/or the fumigant regulations would
result in any adverse environmental
impacts. While El Comité includes in
their letter several statements on
fumigant usage and fumigant VOC
emissions in Ventura County and the
SJV (citing various CDPR documents as
the sources), it provides no evidence
that these usage rates or pesticide VOC
emissions rates are either the result of
implementing the revised SIP
commitment and/or fumigant
regulations or would not have resulted
absent the implementation of the
commitment and regulations.28

On the other hand, California has
provided multiple evaluations that
show the revised SIP commitment for
SJV and the fumigant regulations will
improve California’s air quality by
reducing VOC emissions from
pesticides, will not result in any
significant adverse environmental

27 Title VI of the Civil Rights Act of 1964
prohibits discrimination by entities receiving
federal funds. 42 U.S.C. 2000d. Section 601
provides that no person shall, “on the ground of
race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be
subjected to discrimination under any program or
activity” covered by Title VI. Id. Section 602
authorizes federal agencies that provide federal
funding assistance to issue regulations to effectuate
the anti-discrimination provisions of Title VI. Id. at
2000d-1. Pursuant to section 602, EPA promulgated
regulations prohibiting EPA funding recipients from
engaging in discrimination. See 40 CFR 7.30 and
7.35.

28]t is also worthy of note that, to EPA’s
knowledge, none of the groups that signed the El
Comité letter raised Title VI concerns during
CDPR’s rulemaking process to adopt and amend the
fumigant regulations or adopt the revised SIP
commitment for SJV nor did they raise any Title VI
concerns to EPA while CDPR and CARB were going
through their respective rulemaking processes.

impacts, and in fact, by reducing VOC,
will improve air quality and assist the
areas in their progress toward
attainment of the ozone standards.29
Both CDPR and CARB receive annual
grants from EPA and have done so for
many years. As grant recipients, both
agencies must certify their compliance
with Title VI and have done so in every
year since the revised commitment and
fumigant regulations were first adopted
by CDPR in 2007 and submitted by
CARB in 2009.3° In addition, by letter
dated August 7, 2012, CDPR provided
EPA a further description of the ways in
which its pesticide regulatory program,
including the VOC rule EPA is
approving today, complies with sections
601 and 602 of Title VI of the Civil
Rights Act of 1964 (Title VI) that govern
recipients of federal financial
assistance.3! Thus, EPA concludes
California has provided the necessary
assurances pursuant to 110(a)(2)(e).

G. EPA’s Response to the Ninth Circuit
Court of Appeals Remand in
Association of Irritated Residents Case

Comment: E1 Comité asserts that EPA
offered no factual basis or reasoned
explanation for concluding that, with
the addition of the fumigant regulations,
the revised SIP commitment for SJV is
sufficiently enforceable, and because
EPA has failed to provide an
explanation, its approval of the
fumigant regulations and the revised SIP
commitment as enforceable in tandem is
arbitrary and capricious.

Response: On page 24450 of our April
24, 2012 proposed rule, we concluded
that:

* * * there is no need to rescind or
otherwise modify our 1997 approval of the
Pesticide Element or our 2009 approval of
PEST-1 notwithstanding the deficiencies in
enforceability in the Pesticide Element due to
the absence of an enforceable mechanism like
the Wells Memorandum. In short, this is
because CDPR’s regulations and revised
commitment for San Joaquin Valley provide
the enforceable mechanism that would
otherwise be lacking in the Pesticide
Element. If EPA approves the regulations and
commitment, as proposed herein, then the
Pesticide Element would be fulfilled. If, after
consideration of comments, EPA concludes
that the regulations and commitment do not

29For a list of these, see TSD, Section IILF.
Response F-2.

30 See, for example, EPA Form 4700—4, Preaward
Compliance Review Report for All Applicants and
Recipients Requesting EPA Financial Assistance for
CDPR, May 10, 2010 and EPA Form 47004,
Preaward Compliance Review Report for All
Applicants and Recipients Requesting EPA
Financial Assistance for CARB, August 13, 2010.

31Letter, Brian R. Leahy, Director, CDPR to Jared
Blumenfeld, Regional Administrator, EPA Region 9,
August 7, 2012, which can be found in the docket
for this rule.
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meet the applicable CAA requirements, then
the decision regarding EPA’s previous
actions on the Pesticide Element would need
to be reconsidered.

As explained further here and in other
sections of this document, EPA is
concluding CDPR’s regulations and the
commitment meet the applicable CAA
requirements, and thus, we are
finalizing our determination that the
commitments in the 1994 Pesticide
Element have been fulfilled, which in
turn, forms the basis for our final
decision not to rescind or otherwise
modify our 1997 approval of the
Pesticide Element or our 2009 approval
of PEST-1. Specifically, as to SJV, we
stated:

For San Joaquin Valley, CDPR’s regulations
restricting fumigant application methods and
establishing requirements on CDPR to
inventory and report VOC emissions from
pesticide use apply just as they do in the
other four nonattainment areas. While these
regulations and other measures have
decreased VOC emissions from pesticide use
in San Joaquin Valley such that current VOC
emissions are approximately 18 percent less
than 1990 levels, CDPR concluded that a
mechanism was needed to supplement the
regulations to ensure that the 12 percent
emissions reduction target would be met in
the San Joaquin Valley. The supplemental
mechanism chosen by CDPR is the adoption
of a commitment, which we are proposing to
approve in today’s action, to manage VOC
emissions from commercial structural and
agricultural pesticide use, such that the
related VOC emissions do not exceed 18.1
tons per day in the San Joaquin Valley. This
level of emissions reflects a 12 percent
emissions reduction from 1990 level of VOC
emissions from pesticide use. The specific
measures that CDPR would undertake to
bring emissions back down to that level in
the event that the annual inventory reveals
that the 18.1 tons per day emissions level had
been exceeded are vague. Considered in
isolation, the revised commitment for San
Joaquin Valley changes the form of the
commitment in the Pesticide Element for the
valley but does not represent an enforceable
measure for SIP purposes. However, when
viewed in light of the CDPR’s regulations, the
combination of the commitment and
fumigant regulations does meet the minimum
requirements for enforceability of SIP
measures and reasonably ensures that the 12
percent emissions reduction target from the
Pesticide Element would be achieved in San
Joaquin Valley.

77 FR 24441, 24450.

Factual support for our conclusion is
found in the CDPR staff report on the
revised SIP commitment for SJV which
provides a table of baseline pesticide
emissions in SJV (19.3 tpd) and an
estimate of the VOC emissions
reductions (1.5 tpd) due to CDPR’s
fumigant regulations (that are being
approved as part of this action). Based
on the data in CDPR’s table, the

fumigant regulations reduce baseline
pesticide emissions to 17.8 tpd, which
is 0.3 tpd less than the 18.1 tpd
emissions cap (that derives from the 12
percent emissions reduction
commitment from the existing
California SIP Pesticide Element).
Therefore, in most years, CDPR’s
fumigant regulations alone would
safeguard the emission limit.

CDPR acknowledges, however, that
fumigant use varies from year to year
and could in some years be unusually
high, raising the potential for the
emission limit to be exceeded. This is
why CDPR commits (1) to implement
restrictions to reduce VOC emissions
from non-fumigant pesticides by 2014
and (2) to commit to manage pesticide
VOC emissions in SJV through annual
emissions inventories and take further
steps to reduce pesticide VOC emissions
if necessary to bring such emissions
back down below the emission limit.

Comment: E] Comité argues that
EPA’s rationale for finding the
combination of the revised SIP
commitment for SJV and the fumigant
regulations enforceable is unfounded
because three quarters of all adjusted
pesticide VOC emissions in the SJV in
2010 came from non-fumigants and SJV
exceeded the 18.1 tpd emissions cap in
2005 and 2006 ‘“‘despite CDPR’s use of
an adjusted inventory for fumigants in
the Valley.” They argue further that
controlling only one-quarter of the
pesticide VOC inventory in the Valley
with the fumigant regulations does not
ensure that the revised SIP commitment
meets the CAA requirement for
enforceability.

Response: El Comité cites CDPR’s
2010 annual inventory of pesticide VOC
emissions as the source for their claim
that VOC emissions in SJV exceeded the
18.1 tpd limit in 2005 and 2006 and that
fumigant VOC emissions represent only
25 percent of the overall total pesticide
emissions in SJV. Based on our review
of CDPR’s Revised 2010 Pesticide VOC
Emissions Report, we confirm El
Comité’s factual statements but believe
that the report supports EPA’s
conclusion that the combination of the
commitment and fumigant regulations
does meet the minimum requirements
for enforceability of SIP measures and
reasonably ensures that the 12 percent
emissions reduction target from the
Pesticide Element would be achieved in
SJV. This is because (1) the emissions
cap of 18.1 tpd has not been exceeded
since adoption of CDPR’s fumigant
regulations in 2008; and (2) the
percentage of pesticide VOC emissions
due to fumigant use has declined from
an average of 34 percent during the 3-
year period (2005—-2007) prior to

implementation of CDPR’s fumigant
regulations to an average of 24 percent
during the 3-year period (2008-2010)
after implementation. See tables 5 and
6a of CDPR’s Revised 2010 Pesticide
VOC Emissions Report. This decline in
the percentage of pesticide VOC
emissions due to fumigant use is exactly
the effect that would be expected in
light of the implementation of CDPR’s
restrictions on the use of higher-
emitting application methods, and it
demonstrates that CDPR’s fumigant
regulations are effective at reducing
pesticide VOC emissions in the SJV and
to maintaining in compliance with the
18.1 tpd emission limit.

Comment: E] Comité argues that
because the SIP revision lacks a
commitment to retain the fumigant
regulations, EPA’s rationale for using
the fumigant regulations as its basis for
finding the SIP revision enforceable is
“illusory.” El Comité asserts that CDPR
could rescind the fumigant regulations
and CARB could offer new VOC
controls applicable to other sources to
support a section 110(1) demonstration.

Response: The SIP revision does not
need to include a commitment to retain
the fumigant regulations. If CDPR were
to rescind the fumigant regulations,
such rescission must be approved by
EPA as a SIP revision to be rescinded as
a part of the California SIP. The CAA
does not allow unilateral changes to
SIPs by states. Moreover, EPA has
determined that the fumigant
regulations are required to meet the
section 182(b)(2) reasonably available
control technology (RACT) requirement
in the SJV, so for at least for SJV,
California would need to demonstrate
that the SIP still provides for RACT in
SJV absent the fumigant regulations.
Simple substitution of the fumigant
regulations with new VOC emissions
controls may not suffice in SJV due to
the RACT requirement for the pesticide
use source category.

In addition, to approve any rescission
of CDPR’s fumigant regulations
submitted as a SIP revision, we would
need to find that such rescission would
not interfere with RFP and attainment of
the NAAQS or any other applicable
requirement of the Act pursuant to CAA
section 110(1), and would therefore need
to consider the effect of the rescission
on the continued enforceability of the
California SIP Pesticide Element and
would need to consider the emissions
impacts in the context of the RFP and
attainment needs of the areas for which
the regulations provide emissions
reductions. Lastly, we note that any
action EPA would take on such a
rescission of the fumigant regulations
would be subject to the normal public
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notice and comment procedures that
EPA follows for all actions on SIPs and
SIP revisions.

II1. Final Action

EPA is approving under CAA section
110(k)(3) the revisions to the California
SIP Pesticide Element submitted by
CARB on October 12, 2009 and August
2, 2011 (with the exception of the
provisions related to methyl iodide).
These revisions include CDPR’s
fumigant regulations and its revised SIP
commitment for the SJV. Our approval
will incorporate these revisions into the
California’s federally-enforceable SIP.
This approval also satisfies California’s
obligation to implement RACT for field
fumigation operations in the SJV under
CAA section 182(b)(2) for the 1-hour
ozone and 1997 8-hour ozone standards
and thereby terminates both the
sanctions clocks and the Federal
Implementation Plan clock for this
source category triggered by our January
10, 2012 partial disapproval action. See
77 FR 1417 (January 10, 2012).

EPA provided its preliminary
response to the remands by the Ninth
Circuit Court of Appeals in Association
of Irritated Residents v. EPA, 632 F.3d
584 (9th Cir. 2011), revised January 27,
2012 (AIR) in the proposal for this rule.
See 77 FR 24441, 24447. The
Association of Irritated Residents
remand required EPA to evaluate the
California SIP Pesticide Element for
enforceability under the CAA. In the
proposed rule, EPA found that there is
no need to either rescind or modify our
prior approvals of the Pesticide Element
because it had concluded that the SIP
revisions fulfilled the commitments of
the original Pesticide Element, thus
obviating the need to address the
deficiencies in enforceability of those
original commitments. We are finalizing
our response from the proposal without
change.32

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the EPA
Administrator is required to approve a
SIP submittal that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submittals, EPA’s role is to approve
State choices, provided that they meet
the criteria of the CAA. Accordingly,

32 Our final response to the remand in
Association of Irritated Residents also represents
our final response to the Ninth Circuit’s July 2, 2012
remand order in EI Comité Para El Bienestar De
Earlimart v. EPA (No. 08—74340). Because both
remands necessitate the same type of evaluation for
the same portion of the California SIP, our rationale
for our response to both remands is the same.

this action merely approves State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other

required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 26,
2012. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 14, 2012.

Jared Blumenfeld,
Regional Administrator, Region 9.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(413) and (c)(414)
to read as follows:

§52.220 Identification of plan.
* * * * *
* x %

(c)

(413) The following plan revisions
were submitted on October 12, 2009, by
the Governor’s designee.

(i) Incorporation by reference.

(A) California Department of Pesticide
Regulation.

(1) California Code of Regulations,
Title 3 (Food and Agriculture), Division
6 (Pesticides and Pest Control
Operations), Chapter 2 (Pesticides),
Subchapter 4 (Restricted Materials),
Article 4 (Field Fumigation Use
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Requirements), sections 6447, “Methyl
Bromide-Field Fumigation—General
Requirements,” the undesignated
introductory text (operative January 25,
2008; as published in Register 2010, No.
44); 6447.3, “Methyl Bromide-Field
Fumigation Methods” (operative
January 25, 2008); 6448, “1,3,
Dichloropropene Field Fumigation—
General Requirements’ (operative
January 25, 2008); 6449, “Chloropicrin
Field Fumigation—General
Requirements” (operative January 25,
2008); 6450, “Metam-Sodium,
Potassium N-methyldithiocarbamate
(metam-potassium), and Dazomet Field
Fumigation—General Requirements”
(operative January 25, 2008); 6450.2,
“Dazomet Field Fumigation Methods”
(operative January 25, 2008); 6451,
“Sodium Tetrathiocarbonate Field
Fumigation—General Requirements”
(operative January 25, 2008); 6451.1,
“Sodium Tetrathiocarbonate Field
Fumigation Methods” (operative
January 25, 2008); 6452, ‘“Reduced
Volatile Organic Compound Emissions
Field Fumigation Methods” (operative
January 25, 2008); 6452.1, “Fumigant
Volatile Organic Compound Emission
Records and Reporting” (operative
January 25, 2008).

(ii) Additional material.

(A) California Department of Pesticide
Regulation.

(1) Decision, “In the Matter of
Proposed Ozone SIP Commitment for
the San Joaquin Valley,” signed by
Mary-Ann Warmerdam, April 17, 2009,
including Exhibit A, “Department of
Pesticide Regulation Proposed SIP
Commitment for San Joaquin Valley.”

(2) Memorandum, Rosemary Neal,
Ph.D., California Department of
Pesticide Regulation to Randy Segawa,
California Department of Pesticide
Regulation, November 5, 2008; Subject:
Update to the Pesticide Volatile Organic
Inventory. Estimated Emissions 1990—
2006, and Preliminary Estimates for
2007.

(414) The following plan revisions
were submitted on August 2, 2011, by
the Governor’s designee.

(i) Incorporation by reference.

(A) California Department of Pesticide
Regulation.

(1) California Code of Regulations,
Title 3 (Food and Agriculture), Division
6 (Pesticides and Pest Control
Operations), Chapter 2 (Pesticides),
Subchapter 4 (Restricted Materials),
Article 4 (Field Fumigation Use
Requirements), sections 6448.1, “1,3-
Dichloropropene Field Fumigation
Methods” (operative April 7, 2011);
6449.1, “Chloropicrin Field Fumigation
Methods” (operative April 7, 2011);
6450.1, “Metam-Sodium and Potassium

N-methyldithiocarbamate (Metam-
Potassium) Field Fumigation Methods”
(operative April 7, 2011); 6452.2,
“Fumigant Volatile Organic Compound
Emission Limits” (excluding
benchmarks for, and references to,
Sacramento Metro, San Joaquin Valley,
South Coast, and Southeast Desert in
subsection (a) and excluding subsection
(d))(operative April 7, 2011); 6452.3,
“Field Fumigant Volatile Organic
Compound Emission Allowances”
(operative April 7, 2011); 6452.4,
“Annual Volatile Organic Compound
Emissions Inventory Report” (excluding
reference to section 6446.1 in
subsection(a)(4))(operative April 7,
2011).

(2) California Code of Regulations,
Title 3 (Food and Agriculture), Division
6 (Pesticides and Pest Control
Operations), Chapter 3 (Pest Control
Operations), Subchapter 2 (Work
Requirements), Article 1 (Pest Control
Operations Generally), sections 6624,
“Pesticide Use Records” (excluding
references in subsection (f) to methyl
iodide and section 6446.1) (operative
December 20, 2010); section 6626,
“Pesticide Use Reports for Production
Agriculture” (operative April 7, 2011).
* * * * *

[FR Doc. 2012—26311 Filed 10-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0408; FRL-9726-3]

Approval of Air Quality Implementation
Plans; California; San Joaquin Valley
Unified Air Pollution Control District;
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action
under section 110 of the Clean Air Act
(CAA or Act) to approve a State
Implementation Plan (SIP) revision for
the San Joaquin Valley Unified Air
Pollution Control District (District)
portion of the California SIP. This SIP
revision incorporates District Rule
2410—Prevention of Significant
Deterioration (PSD)—into the California
SIP to establish a PSD permit program
for pre-construction review of certain
new and modified major stationary
sources in attainment or unclassifiable
areas. EPA is approving this SIP
revision because Rule 2410 provides an
adequate PSD permitting program as

required by section 110 and part C of
title I of the CAA.

DATES: This rule is effective on
November 26, 2012.

ADDRESSES: EPA has established docket
number EPA-R09—OAR-2012-0408 for
this action. Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. Some docket materials,
however, may be publicly available only
at the hard copy location (e.g.,
voluminous records, maps, copyrighted
material), and some may not be publicly
available in either location (e.g., CBI).
To inspect the hard copy materials,
please schedule an appointment during
normal business hours with the contact
listed in the FOR FURTHER INFORMATION
CONTACT section.

FOR FURTHER INFORMATION CONTACT: Lisa
Beckham, EPA Region IX, (415) 972—
3811, beckham.lisa@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we”, “us”,
and “our” refer to EPA.

Table of Contents

1. Background
II. EPA’s Evaluation of the SIP Revision
A. What action is EPA finalizing?
B. Public Comments and EPA Responses
III. EPA’s Final Action
IV. Statutory and Executive Order Reviews

I. Background

Section 110(a) of the CAA requires
states to adopt and submit regulations
for the implementation, maintenance
and enforcement of the primary and
secondary national ambient air quality
standards (NAAQS). Specifically, CAA
sections 110(a)(2)(C), 110(a)(2)(D)({)(II),
and 110(a)(2)(J) require the State’s plan
to meet the applicable requirements of
section 165 relating to a pre-
construction permit program for the
prevention of significant deterioration of
air quality and visibility protection. The
purpose of District Rule 2410—
Prevention of Significant Deterioration,
is to implement a pre-construction PSD
permit program as required by section
165 of the CAA for certain new and
modified major stationary sources
located in attainment areas. EPA is
currently the PSD permitting authority
within the District because the State
does not currently have a SIP-approved
PSD program within the District.
Inclusion of this revision in the SIP will
mean that the District has an approved
PSD permitting program and will
transfer PSD permitting authority from
EPA to the District. EPA would then
assume the role of overseeing the
District’s PSD permitting program, as
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intended by the CAA. For a more
detailed discussion of District Rule
2410, please refer to our proposed
approval. See 77 FR 32493 (June 1,
2012).

1I. EPA’s Evaluation of the SIP Revision

A. What action is EPA finalizing?

EPA is finalizing a SIP revision for the
San Joaquin Valley portion of the
California SIP. The SIP revision will be
codified in 40 CFR 52.220 and 40 CFR
52.270 by incorporating by reference
District Rule 2410, as adopted June 16,
2011 and submitted to EPA by the
California Air Resources Board (CARB)
on August 23, 2011. In addition, the
letter from the District to EPA, dated
May 18, 2012, providing certain
clarifications concerning District Rule
2410 and 40 CFR 51.166, will be
included as additional material in 40
CFR 52.220. The regulatory text
addressing this action also makes it
clear that EPA is relying, in part, on the
clarifications provided in the District’s
May 18, 2012 letter in taking this final
approval action. As such, the District’s
implementation of the PSD program in
a manner consistent with these
clarifications is a pre-condition of
today’s final approval of the District’s
PSD SIP revision. This SIP revision
provides a federally approved and
enforceable mechanism for the District
to issue pre-construction PSD permits
for certain new and modified major
stationary sources subject to PSD review
within the District.

As discussed in EPA’s proposal
relating to today’s SIP revision approval
action, the District has requested
approval to exercise its authority to
administer the PSD program with
respect to those sources located in the
District that have existing PSD permits
issued by EPA, including authority to
conduct general administration of these
existing permits, authority to process
and issue any and all subsequent PSD
permit actions relating to such permits
(e.g., modifications, amendments, or
revisions of any nature), and authority
to enforce such permits. Pursuant to the
criteria in section 110(a)(2)(E)(i) of the
CAA, we have determined that the
District has the authority, personnel,
and funding to implement the PSD
program within the District for existing
EPA-issued permits and therefore are
transferring authority for such permits
to the District concurrent with the
effective date of EPA’s approval of the
District’s PSD program into the SIP. A
list of the EPA-issued permits that we
anticipate will be transferred to the
District is provided in the docket for
this action. EPA has already provided a

copy of each such permit to the District.
As described in our proposal, EPA will
retain PSD permit implementation
authority for those specific sources
within the District that have submitted
PSD permit applications to EPA and for
which EPA has issued a proposed PSD
permit decision, but for which final
agency action and/or the exhaustion of
all administrative and judicial appeals
processes (including any associated
remand actions) have not yet been
concluded or completed upon the
effective date of EPA’s final SIP
approval action for Rule 2410. The
District will assume full PSD
responsibility for the administration and
implementation of such PSD permits
immediately upon notification from
EPA that all administrative and judicial
appeals processes and any associated
remand actions have been completed or
concluded for any such permit
application.

B. Public Comments and EPA Responses

In response to our June 1, 2012
proposed rule, we received two
comment letters, one from the Western
States Petroleum Association (WSPA)
and one from Earthjustice on behalf of
a consortium of environmental groups
(Medical Advocates for Healthy Air, the
Kern-Kaweah Chapter of the Sierra
Club, the Center for Race, Poverty, and
the Environment, and the Central Valley
Air Quality Coalition). Copies of each
comment letter have been added to the
docket for this action and are accessible
at www.regulations.gov. The comment
letter from WSPA supports EPA’s
analysis and proposal to approve
District Rule 2410 into the SIP. The
comment letter from Earthjustice
opposes the SIP revision and raises
several specific objections. We have
summarized the comments received and
provided a response to the comments
below.

Comment 1: WSPA expresses its
support for EPA’s expeditious approval
of District Rule 2410, and recommends
that such approval be completed as soon
as possible in order to ensure that
permitting is not unduly impacted for
facilities subject to PSD review.

Response 1: EPA appreciates the
commenter’s support. We agree that
EPA’s proceeding expeditiously with its
final action on the District’s PSD SIP
revision, after careful consideration of
public comments received on its
proposed action, will serve to facilitate
timely processing of PSD permit
decisions for facilities within the
District that are subject to PSD review.

Comment 2: Earthjustice states that
CAA sections 110(a)(2)(A) and (C)
require SIPs to include enforceable

measures to regulate the construction
and modification of stationary sources.
The commenter believes that District
Rule 2410 includes loopholes for
enforcing District compliance with its
permitting requirements because
currently, within the District, interested
parties are able to seek judicial review
of final PSD permitting decisions under
section 307 of the Act, whereas under
Rule 2410 and California state law there
is no right to judicial review of
permitting decisions for power plants
licensed by the California Energy
Commission (CEC). The commenter
asserts that under California Public
Resources Code (CPRC) section 25531,
judicial review of such CEC approvals
may only be had at the discretion of the
State Supreme Court, and there is no
guaranteed right of review. The
commenter states that this legal
conclusion regarding the limited
availability of judicial review for power
plant permitting decisions has been
repeatedly asserted by the CEC and the
District. The commenter concludes that
approval of Rule 2410 would open the
door for abuse and noncompliance in
PSD permitting decisions, and does not
comply with the requirements of section
110(a)(2) of the Act because it does not
guarantee judicial enforceability.

Response 2: As EPA has stated
previously, we interpret the CAA to
require an opportunity for judicial
review of a decision to grant or deny a
PSD permit, whether issued by EPA or
by a State under a SIP-approved or
delegated PSD program. See 61 FR 1880,
1882 (Jan. 24, 1996) (EPA’s proposed
disapproval of Virginia’s PSD program
SIP revision due to State law standing
requirements that limited judicial
review); 72 FR 72617, 72619 (December
21, 2007) (in approving South Dakota’s
PSD program, EPA stated: “We interpret
the statute and regulations to require at
minimum an opportunity for state
judicial review of PSD permits”). EPA
continues to interpret the relevant
provisions of the Act as described in
these prior rulemaking actions. We
believe that Congress intended for state
judicial review of PSD permit decisions
to be available for members of the
public who can satisfy threshold
standing requirements under Article III
of the Constitution. See 61 FR 1882,
January 24, 1996.

The commenter argues that
California’s judicial review procedures
under CPRC 25531 for PSD permit
decisions subject to the CEC
certification process do not satisfy the
CAA’s requirements for judicial review.
The commenter states that these State
judicial review procedures are
inadequate because such review may
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only be had at the discretion of the State
Supreme Court, and there is no
guaranteed right of judicial review.

CPRC section 25531(a) provides: “The
decisions of the [CEC] on any
application for certification of a site and
related facility are subject to judicial
review by the Supreme Court of
California.” * California courts have
found that California Supreme Court
review of a power plant certification
decision under CPRC section 25531 is a
decision on the merits. Santa Teresa
Citizen Action Group v. California
Energy Commission, 105 Cal. App. 4th
1441, 1447-1448 (2003); see also In re
Rose, 22 Cal.4th 430, 444 (2000) (when
the sole means of review is a petition in
the California Supreme Court, even the
court’s denial of the petition—with or
without an opinion—reflects a judicial
determination on the merits). EPA
believes that the opportunity provided
by CPRC 25531 to seek review of a PSD
permit decision for a CEC-certified
facility before the California Supreme
Court and to obtain that court’s judicial
determination on the merits satisfies the
CAA requirement that an opportunity
for judicial review be provided under
State law for PSD permits in SIP-
approved PSD programs. We recognize
that the judicial review process under
CPRC 25531 differs in a number of
respects from the administrative and
judicial review processes available for
PSD permit decisions under 40 CFR part
124 (opportunity to petition for
administrative review by the EPA’s
Environmental Appeals Board (EAB))
and section 307(b) of the CAA
(opportunity to seek review before
Circuit Court of Appeals) when EPA or
a delegated agency under 40 CFR 52.21
is the PSD permit issuer. However, the
CAA does not require that the process
for judicial review of the grant or denial
of a PSD permit issued under a SIP-
approved PSD program be identical to
that provided when EPA or a delegated
agency under 40 CFR 52.21 is the PSD
permit issuer.

Comment 3: Earthjustice suggests that
District Rule 2410 does not meet the
public participation requirements of 40
CFR 51.166(q), citing sections
110(a)(2)(A) and (C) of the Act. The
commenter states that EPA notes that
Rule 2410 does not, on its face, comply
with various public participation
requirements in 40 CFR 51.166(q). The
commenter further states that EPA

1The term ““facility” within the meaning of CPRC
25531 refers to “any electric transmission line or
thermal powerplant, or both electric transmission
line and thermal powerplant,” and the term “site”
refers to “‘any location on which a facility is
constructed or is proposed to be constructed.”
(CPRC 25110, 25119.)

dismisses these defects by relying on
commitments in a letter from the
District’s Permitting Director to comply
with the public participation
requirements for issuing PSD permits.
The commenter states that these
commitments are not enforceable, are
insufficient to support approval, and are
not proposed to be codified into the SIP
or other approved regulatory language.
The commenter also states that it has
not been established through any legal
reference that the District’s Permitting
Director is authorized or empowered to
bind the District legally to any
particular practice, and that should the
District fail to adhere to the processes
outlined in its letter, stakeholders
would have no recourse for ensuring the
District’s adherence. The commenter
also states that the District has
relinquished some of its permit
processing responsibilities to the CEC,
and that the CEC would not be bound
by the District’s commitments.

Response 3: We disagree that Rule
2410 does not comply with the public
participation requirements of 40 CFR
51.166(q). Section 5.0 of Rule 2410
requires the District to follow the public
participation requirements identified in
certain sections of District Rule 2201
prior to issuing a PSD permit. District
Rule 2201 is enforceable because it is
already approved into the California SIP
(see, e.g., 75 FR 26102 (May 11, 2010)).
EPA asked the District to provide a
letter clarifying, among other things,
how Rule 2201 addresses certain
specific requirements of 40 CFR 51.166
relating to the District’s implementation
of a number of PSD procedural
requirements. EPA believes this written
clarification is appropriate to support
our analysis of and conclusions
concerning Rule 2410. As noted above
in Section II.A, the District provided a
clarification letter dated May 18, 2012 to
EPA that reflects the District’s and
EPA’s interpretation of the District’s
public participation processes
consistent with 40 CFR 51.166(q). The
letter memorializes the proper intended
reading of the provisions at issue, and
the regulatory text that EPA is finalizing
in this action expressly states that EPA
is basing its approval of the District’s
PSD SIP, in part, on the clarifications
regarding the District’s implementation
of the PSD program contained in the
District’s May 18, 2012 letter. EPA is
also including this letter in the
additional materials that will be
referenced in the CFR as part of this SIP
revision approval action. Because the
District’s implementation of the PSD
program in a manner consistent with
these clarifications, including those

related to the District’s public
participation processes, is clearly a pre-
condition of today’s final approval of
the District’s PSD SIP revision, the
clarifications provided in this letter
concerning District Rule 2410 are
binding and enforceable, and the
District must adhere to the positions
taken in the letter. In sum, District Rule
2410 meets the public participation
requirements of 40 CFR 51.166(q) and is
therefore consistent with section 110(a)
of the Act in this regard.

Finally, with respect to the argument
that the District has relinquished some
of its permit processing responsibilities
for power plants to the CEC, we are not
aware of any particular PSD public
participation requirements related to 40
CFR 51.166(q) that the District will be
relying on the CEC to meet on the
District’s behalf, and the commenter has
not specifically identified any such
requirement. The District must adhere
to the public participation requirements
in Rule 2410 prior to issuing a PSD
permit.

Comment 4: Earthjustice asserts that
EPA has not demonstrated, as required
by section 110(1) of the Act, that the
federal PSD program, as ‘‘reformed”
through the addition of the flexibility
provisions in 2002, will not interfere
with the maintenance of the national
ambient air quality standards. The
commenter disagrees with EPA’s
analysis that “the requirements of the
PSD SIP revision are essentially
equivalent to * * * those of the
[Federal Implementation Plan] codified
in 40 CFR 52.21” in support of EPA’s
determination that its proposed SIP
approval action here would be
consistent with section 110(1). The
commenter states that the problem with
this argument is that there has not been
any analysis of whether these PSD
regulations, with the various flexibilities
that allow sources to be constructed
without offsetting emission reductions,
without best available control
technology to minimize emission
increases, and often without any
obligation to ensure that the emissions
will not cause or contribute to a
violation of any national ambient air
quality standards, are sufficient to
prevent deterioration of air quality and
sliding the District into nonattainment.
The commenter notes that the PSD
program being approved into the SIP
has never been a part of the SIP and
therefore has never been analyzed for its
consistency with a plan for maintaining
compliance with the national standards.
The commenter believes it is
meaningless to say that the permitting
program will not get any worse once it
is approved into the SIP because it has
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never been demonstrated that this
permitting program is adequate to
prevent the deterioration of air quality
in the District.

The commenter states that the
California legislature has specifically
rejected EPA’s finding that the 2002
New Source Review (NSR) Reforms
could benefit air quality because permit
requirements have impeded or deterred
upgrades to sources, citing California
Health and Safety Code sections
42501(e) and (f) (finding that the
revisions to the federal regulations
drastically reduce the circumstances
under which modifications at an
existing source would be subject to
federal new source review and rejecting
the argument that this would be
beneficial to air quality because this
claim is contradicted by California’s
experience). The commenter believes
that the 2002 NSR Reforms to the PSD
regulations allow growth to increase
with fewer mitigation requirements and
fewer safeguards for assessing air
quality impacts.

The commenter also notes that
although the District is attainment or
unclassifiable for particulate matter 10
micrometers (um) in diameter and
smaller (PM;o), nitrogen dioxide (NO),
sulfur dioxide (SO,), carbon monoxide
(CO), and lead, EPA has approved a
maintenance plan only for PM; in the
last 10 years since the revisions to the
PSD regulations. The commenter asserts
that without such a plan there is no
basis for assessing how a permitting
program that allows significant
modifications of major sources to avoid
control and air quality analysis
requirements will ensure that increased
emissions from these sources will not
interfere with attainment of the national
standards. The commenter argues that
blind reliance on the District’s parallel
nonattainment new source review
permitting is no substitute for the
missing analysis because the District
allows sources to offset emission
increases with “pre-baseline”” emission
reduction credits—meaning current air
quality sees only an increase in
emissions—and to offset emission
increases of one pollutant with
decreases of another, which may or may
not be relevant to maintenance of the
particular national standard.

The commenter asserts that EPA
needs to provide its argument and
analysis under section 110(1) of the Act
for review and comment, as the
proposed rule provides no rational basis
for believing that the District’s PSD
program is sufficient to prevent growth
in emissions that could interfere with
attainment and maintenance of the

national ambient air quality standards
in the Valley.

Response 4: We disagree with the
commenter’s contentions that EPA has
not conducted the analysis required by
section 110(1) of the Act and that EPA’s
analysis does not provide adequate
assurance that approval of the District’s
PSD program would not interfere with
maintenance of the NAAQS. As stated
in the Federal Register notice for our
proposed approval of the District’s PSD
SIP revision, EPA included an analysis
under section 110(1) in the technical
support document (TSD) for the
proposed rulemaking for this SIP
revision approval action. In the TSD, we
stated that our approval of the submittal
would comply with CAA section 110(1),
because the SIP, as revised to reflect the
submitted revision, would provide for
reasonable further progress and
attainment of the NAAQS, and the
requirements of the PSD SIP revision are
essentially equivalent to, and at least as
stringent as, those of the Federal
Implementation Plan (FIP) codified in
40 CFR 52.21 and used to date by EPA
to implement the required PSD program
within the District. EPA noted that
approval of the District’s PSD SIP
submittal would merely result in the
transfer of authority for the PSD
program from the EPA to the District,
and therefore would not result in any
substantive changes to the PSD program
requirements, other CAA requirements,
or air quality. We believe that our 110(1)
analysis was adequate and appropriate,
for the following reasons.

Section 110(1) of the CAA states that
“[tlhe Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress or any other
applicable requirement of this chapter.”
42 U.S.C. 7410(1). EPA does not
interpret section 110(1) to require a full
attainment or maintenance
demonstration before any changes to a
SIP may be approved. Generally, a SIP
revision may be approved under section
110(1) if EPA finds that it will at least
preserve status quo air quality,
particularly where, as here, the
pollutants at issue are those for which
an area has not been designated
nonattainment.

In response to the commenter’s
concern that approval of the District’s
PSD SIP submittal including NSR
Reform would allow fewer projects to be
subject to PSD review,2 meaning that

2EPA understands the comment regarding the
“various flexibilities” allowing sources to be
constructed without BACT and air quality
assessment to be directed at NSR Reform’s revisions

fewer sources must demonstrate that
their emission increases will not cause
or contribute to a violation of the
NAAQS or apply the best available
control technology to those emission
increases, we note that our approval of
the District’s PSD program, which
incorporates by reference 40 CFR 52.21,
into the SIP will not result in a change
to the status quo. As stated in our TSD,
the PSD program has been implemented
within the District by EPA in
accordance with the provisions of 40
CFR 52.21, which incorporated the NSR
Reform provisions to which the
commenter refers since their inception.

Even if the provisions of 40 CFR 52.21
as revised through NSR Reform were not
already in place within the District, EPA
is not aware of any basis for concluding
that the PSD program under 40 CFR
52.21, including NSR Reform, that has
been incorporated by reference by the
District would interfere with the
maintenance of the NAAQS within the
District, nor has the commenter
provided specific information
demonstrating that such interference
would occur. The commenter refers to a
general legislative statement by the
California legislature that appears to
have been adopted in 2003 that
disagrees generally with NSR Reform
but which is not specific as to what
changes in air quality, if any, would
occur as a result of EPA’s approval of
the District’s PSD program.

NSR Reform affects only permitting of
modifications to existing sources, and
more specifically, modifications to
existing emissions units. Any growth
occurring from new, greenfield sites
would be controlled and permitted in
the same manner both pre- and post-
reform. Therefore, any concerns about
NSR Reform would be related to
unregulated growth from existing major
sources. In the specific case of the
District, modifications that are not
subject to PSD review generally have
been, and will continue to be, subject to
review under the District’s minor NSR
program, which is approved into the
California SIP through District Rule
2201. Rule 2201 contains the District’s
permit program for all increases in
pollutants subject to a NAAQS, whether
classified as attainment, nonattainment,
or unclassifiable by EPA. The rule
includes pre-construction permitting
requirements for sources that are not
required to be permitted under title I,

to the method of determining what changes are
deemed to be major modifications under EPA and
San Joaquin’s rules and therefore subject to PSD
review. Plainly, once a change is deemed a major
modification, 40 CFR 52.21 and the District’s rule
incorporating 52.21 by reference have provisions for
BACT and air quality assessments required by PSD.
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parts C and D of the Act as new major
stationary sources or major
modifications at existing major
stationary sources in attainment or
nonattainment areas, which are
commonly referred to as “minor NSR,”
although this term is not used in Rule
2201. A modification in the District that
is not required to obtain a PSD permit
(whether due to the application of the
NSR Reform provisions or not) would
still be subject to the preconstruction
permit requirements of the District’s
minor NSR program in Rule 2201,
including any associated testing,
monitoring, recordkeeping and
reporting requirements. All
modifications within the District are
required to obtain a permit revision
prior to modification of the applicable
units. Generally, for any new or
modified emissions unit, the District’s
NSR program begins applying BACT for
emission increases of two pounds per
day (0.4 tons per year).? See District
Rule 2201, Sections 4.1 and 4.2. The
District’s NSR program also generally
requires a demonstration that emissions
from certain new or modified stationary
sources, including minor sources, will
not cause or make worse the violation
of an ambient air quality standard. See
District Rule 2201, Section 4.14. EPA’s
approval of the District’s PSD program
will not change the level of review that
is conducted for modifications not
subject to PSD review within the
District. The District’s robust minor NSR
permitting program for such sources
provides additional assurance that
EPA’s approval of the District’s PSD SIP
revision, which incorporates NSR
Reform, will not interfere with
maintenance of the NAAQS within the
District.

We note that at the time EPA adopted
NSR Reform, we provided an analysis of
the environmental impacts of the
“various flexibilities” the commenter
discusses. Based on examples and
modeling, we concluded that NSR
Reform would likely have a neutral to
positive effect on air quality relative to
the pre-Reform provisions. See generally
Supplemental Analysis of the
Environmental Impact of the 2002 Final
NSR Improvement Rules (Nov. 21, 2002)
(Supplemental Analysis).# This analysis

3 Under the District’s rules, CO emissions from a
new or modified emissions unit at a stationary
source with a post project potential to emit of less
than 100 tons per year are exempt from the
requirement to apply BACT. In addition, the
District’s definition of BACT is at least as stringent
as the federal definitions for Lowest Achievable
Emission Rate (LAER).

4The Supplemental Analysis is available at
http://epa.gov/nsr/documents/nsr-analysis.pdf, and
has also been added to the docket for this action.

It is incorporated into these responses by reference.

applied at the time the NSR Reforms
became effective within the District,
March 3, 2003. See 67 FR 80186. The
commenter has provided no specific
data that leads EPA to conclude that this
initial analysis was incorrect.
Considering the District’s minor NSR
program, which was not a part of the
above-mentioned national analysis, the
environmental impacts of continuing to
implement the NSR Reform should not
be different from the effect modeled in
the analysis.

In sum, as EPA concluded in its TSD
for the proposed rulemaking, the
transfer of the PSD program under 40
CFR 52.21 from EPA to the District is
not expected to result in any substantive
changes to the PSD program
requirements, other CAA requirements,
or air quality within the District, and
EPA continues to believe that its
approval of the District’s PSD SIP
revision would not interfere with
attainment and maintenance of the
NAAQS within the District, or with any
other applicable requirement of the
CAA. EPA bases this conclusion on the
fact that the District’s PSD program will
be no less stringent than the federal PSD
program under 40 CFR 52.21 that it is
replacing. In addition, EPA has taken
into consideration the District’s
extensive minor source permitting
program that will impose control
requirements on sources that are not
major under the PSD program. EPA
finds that the approval of this SIP
revision is entirely consistent with the
development of a plan for the District to
attain and maintain the NAAQS.

Last, it is unclear to EPA what the
basis is for the commenter’s statement
that relying on the existing District
nonattainment NSR program is not a
substitute for the necessary analysis
under CAA section 110(l) in terms of
maintenance of the NAAQS, or how the
commenter’s concerns with the
District’s nonattainment NSR permitting
process relate to EPA’s CAA section
110(1) analysis in this case. We assume
that the commenter is referring in this
statement to the District’s major
nonattainment NSR program.® For the
reasons outlined above, EPA believes
that its 110(1) analysis for this action is
appropriate, and we have not
specifically relied on the District’s major
nonattainment NSR program to support

5To the extent the commenter may be referring
to the District’s minor NSR program as it relates to
nonattainment pollutants, as noted in more detail
above, the District’s minor NSR program is quite
comprehensive and will impose permit
requirements on numerous sources not subject to
major nonattainment NSR or PSD review by the
District, and, accordingly, will provide additional
protection of the NAAQS beyond that provided by
the District’s PSD program.

our 110(1) analysis here because our
approval action addresses the District’s
PSD permitting program, which
regulates only those pollutants for
which the District has been designated
attainment or unclassifiable. General
concerns about the District’s major
nonattainment NSR permitting process
are outside the scope of this PSD SIP
revision approval action.

II1. EPA’s Final Action

EPA is approving CARB’s August 23,
2011 submittal of District Rule 2410—
Prevention of Significant Deterioration
(PSD)—into the California SIP to
establish a PSD permit program for pre-
construction review of certain new and
modified major stationary sources in
attainment or unclassifiable areas.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k). Thus, in reviewing
SIP submissions, EPA’s role is to
approve State choices, provided that
they meet the criteria of the CAA.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 26, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2).)

List of Subjects in 40 CFR part 52

Air pollution control, Carbon
monoxide, Environmental protection,
Greenhouse gases, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 30, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52 [AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding new paragraph (c)(415) to read
as follows:

§52.220 Identification of plan.
* * * * *
(C] * k* %

(415) New and amended regulations
were submitted on August 23, 2011 by
the Governor’s designee. Final approval
of these regulations is based, in part, on
the clarifications contained in a May 18,
2012 letter from the San Joaquin Valley
Unified Air Pollution Control District
regarding specific implementation of
parts of the Prevention of Significant
Deterioration program.

(i) Incorporation by reference.

(A) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 2410, “Prevention of
Significant Deterioration,” adopted on
June 16, 2011.

(ii) Additional materials.

(A) San Joaquin Valley Unified Air
Pollution Control District (SJVUAPCD).
(1) Letter dated May 18, 2012 from

David Warner, SJVUAPCD, to Gerardo

Rios, United States Environmental
Protection Agency Region 9, regarding
Clarifications of District Rule 2410 and
40 CFR 51.166.

m 3. Section 52.270 is amended by
adding new paragraph (b)(5) to read as
follows:

§52.270 Significant deterioration of air
quality.
* * * * *

(b) * * *

(5) Rule 2410, “Prevention of
Significant Deterioration,” adopted on
June 16, 2011, for the San Joaquin
Valley Unified Air Pollution Control
District (SJVUAPCD) is approved under
Part C, Subpart 1, of the Clean Air Act,
based, in part, on the clarifications
provided in a May 18, 2012 letter from
the San Joaquin Valley Unified Air
Pollution Control District described in
§52.220(c)(415). For PSD permits
previously issued by EPA pursuant to
§52.21 to sources located in the
SJVUAPCD, this approval includes the

authority for the SJVUAPCD to conduct
general administration of these existing
permits, authority to process and issue
any and all subsequent permit actions
relating to such permits, and authority
to enforce such permits, except for:

(i) Those specific sources within the
SJVUAPCD that have submitted PSD
permit applications to EPA and for
which EPA has issued a proposed PSD
permit decision, but for which final
agency action and/or the exhaustion of
all administrative and judicial appeals
processes (including any associated
remand actions) have not yet been
concluded or completed by November
26, 2012. The SJVUAPCD will assume
full responsibility for the administration
and implementation of such PSD
permits immediately upon notification
from EPA to the SJVUAPCD that any
and all administrative and judicial
appeals processes (and any associated
remand actions) have been completed or
concluded for any such permit decision.
Prior to the date of such notification,
EPA is retaining authority to apply
§52.21 for such permit decisions, and
the provisions of § 52.21, except
paragraph (a)(1), are therefore
incorporated and made a part of the
State plan for California for the
SJVUAPCD for such permit decisions
during the identified time period.

(ii) [Reserved].

[FR Doc. 2012—-26294 Filed 10-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[EPA-HQ-OAR-2007-0562; FRL-9746-6]
Additional Air Quality Designations for

the 2006 24-Hour Fine Particle National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Supplemental amendments;
final rule.

SUMMARY: The EPA is taking final action
to establish the initial 2006 24-hour fine
particle (PM: s) national ambient air
quality standards (NAAQS) air quality
designations for the Ak-Chin Indian
Community located in Pinal County,
Arizona, and the Gila River Indian
Community located in Pinal County and
Maricopa County, Arizona. On
November 13, 2009, and February 3,
2011, the EPA promulgated air quality
designations nationwide for all but
these two areas for the 2006 24-hour
PM, s NAAQS. The EPA deferred initial
PM, 5 air quality designations for the
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Ak-Chin Indian Community and the
Gila River Indian Community in the
earlier promulgated designations.

DATES: The effective date of this rule is
November 26, 2012.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2007-0562. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Avenue NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

In addition, the EPA has established
a Web site for this rulemaking at:
http://www.epa.gov/pmdesignations/
2006standards/index.htm. The Web site
includes the EPA’s final state and tribal
designations, as well as state and tribal
initial recommendation letters, the EPA
modification letters, technical support
documents, responses to comments and
other related technical information.
FOR FURTHER INFORMATION CONTACT: Beth
W. Palma, U.S. EPA, Office of Air
Quality Planning and Standards, Air
Quality Policy Division, Mail Code
C539-04, Research Triangle Park, NC
27711, telephone (919) 541-5432, email
at palma.elizabeth@epa.gov or Ginger
Vagenas, Air Planning Office, U.S.
Environmental Protection Agency, Mail
Code AIR-2, 75 Hawthorne Street, San
Francisco, CA 94105, phone number
(415) 972-3964 or by email at
vagenas.ginger@epa.gov.
SUPPLEMENTARY INFORMATION: The
public may inspect the rule and the
technical supporting information by
contacting Ginger Vagenas, Air Planning
Office, U.S. Environmental Protection
Agency, Mail Code AIR-2, 75
Hawthorne Street, San Francisco, CA
94105, phone number (415) 972-3964.
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I. Preamble Glossary of Terms and
Acronyms

The following are abbreviations of
terms used in the preamble.

APA Administrative Procedure Act

CAA Clean Air Act

CBSA Core Based Statistical Area

CFR Code of Federal Regulations

DC District of Columbia

EO Executive Order

EPA Environmental Protection Agency

FR Federal Register

NAAQS National Ambient Air Quality
Standards

NTTAA National Technology Transfer
Advancement Act

RFA Regulatory Flexibility Act

ug/m3 micrograms per cubic meter

UMRA Unfunded Mandate Reform Act of
1995

TAR Tribal (Clean Air Act) Authority Rule

U.S. United States

VCS Voluntary Consensus Standards

II. What is the purpose of this action?

This action finalizes the initial air
quality designations for portions of
Indian Country located in Arizona that
were previously deferred. At the time
that the EPA finalized designations for
the 2006 24-hour PM, s NAAQS (74 FR
58688, November 13, 2009), the EPA
deferred designations for Pinal County,
Arizona, and surrounding counties to
evaluate further high fine particle
concentrations during 2006—2008, a
period which indicated a possible new
violating monitor in Pinal County,
Arizona. The EPA also deferred
designations for areas of Indian Country

located within or near the deferred
counties. On February 3, 2011 (76 FR
6056), the EPA took action to finalize
designations for the deferred area,
designating as “‘nonattainment” state
lands in a portion of Pinal County,
Arizona (West Central Pinal
nonattainment area).2 The basis for
establishing this nonattainment area
was monitored air quality data for 2006—
2008 indicating a violation of the
NAAQS.3 The EPA designated the
remaining portion of Pinal County, the
surrounding deferred counties (Cochise,
Gila, Graham, La Paz, Maricopa, Pima,
Yavapai and Yuma counties), and,
except as noted below, areas of Indian
Country located within those areas, as
“unclassifiable/attainment.”

The EPA continued its deferral of the
designation of the Gila River Indian
Community reservation, which is
located in Pinal and Maricopa counties
adjacent to the new nonattainment area,
and the Ak-Chin Indian Community
reservation, which is surrounded by the
West Central Pinal nonattainment area,
to allow for the completion of the tribal
consultation process. (See 76 FR 6056,
February 3, 2011).

With this action, the EPA is
promulgating initial area designations
for the areas of Indian Country of the
Ak-Chin Indian Community and the
Gila River Indian Community in
accordance with the requirements of
Clean Air Act (CAA) section 107(d).

II1. What are the 2006 24-hour PMs 5
NAAQS designations promulgated in
this action?

In this action, the EPA is designating
as ‘“‘unclassifiable/attainment” the lands
of the Ak-Chin Indian Community
located in Pinal County, Arizona, and
the Gila River Indian Community,
located in Pinal County and Maricopa
County, Arizona, for the 2006 24-hour
PM, s NAAQS of 35 micrograms per
cubic meter (ug/m3). These areas of
Indian Country and the designation for
each area appear in the table at the end
of this final rule, which amends 40 CFR
81.303.

The basis for establishing these areas
as unclassifiable/attainment is
monitored air quality data from 2009-
2011 from nearby monitors that indicate
the area is attaining the 2006 24-hour
PM, s NAAQS. The “Cowtown”
monitor, which is located in the vicinity

1A correction to the February 3, 2011, final rule
was published at 76 FR 14812 (March 18, 2011).

2By “state lands’” we mean all land within the
state boundary that is not within Indian Country,
including privately and federally-owned land.

32007-2009 data also showed this area to be in
violation of the 2006 24-hour PM, s NAAQS, with
a 2007-2009 design value of 40 pg/ms3.
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of the lands of the Ak-Chin Indian
Community and the Gila River Indian
Community, previously violated the
standard, leading to a nonattainment
designation for state lands (West Central
Pinal nonattainment area). In 2009,
however, PM, 5 values recorded at the
Cowtown monitor dropped significantly
and have remained below the level of
the standard. The 2008—-2010 24-hour
PM, 5 design value for the Cowtown
monitor is 31ug/m3 and for 2009-2011
is 26ug/m3.4 Therefore, the West Central
Pinal nonattainment area is no longer
violating the 2006 24-hour PM: s
NAAQS. No other monitor in Arizona is
currently violating the 2006 24-hour
PM, s NAAQS.5

In October of 2009, the EPA notified
the Governor of Arizona and tribal
leaders of Tribes with areas of Indian
Country located in Pinal and Maricopa
counties that the Cowtown monitor in
Pinal County was violating the 2006 24-
hour PM, 5 standards based on the most
recent (2006—2008) air quality
monitoring data at that time. Due to this
new violation and the need for
additional time to collect data and
evaluate the area to determine an
appropriate nonattainment area
boundary, the EPA deferred the area
designation of Pinal County, Maricopa
County (the other county comprising the
Phoenix-Mesa-Scottsdale core-based
statistical area (CBSA)), the seven
nearby counties (Cochise, Gila, Graham,
La Paz, Pima, Yavapai and Yuma
counties) surrounding the Phoenix-
Mesa-Scottsdale CBSA,6 and areas of
Indian Country for the 2006 24-hour
PM, s standards. The EPA then followed
the designations process set forth in
section 107(d) of the CAA, which
culminated in the creation of the West
Central Pinal nonattainment area for the
2006 24-hour PM, s NAAQS (76 FR
6056, February 3, 2011). Designations
for nearby areas of Indian Country
remained deferred to allow the

4 See memorandum titled, “Data Summary for
Cowtown Monitor” dated August 14, 2012, from
Michael Flagg, EPA Region 9 Air Quality Analysis
Office, to Ginger Vagenas, EPA Region 9 Air
Planning Office, available in the docket for this
action.

5 See “U.S. EPA Air Quality System Preliminary
Design Value Report” and map titled “2009-2011
Design Values for the 2006 24-Hour Fine Particulate
Matter (PM>s) National Ambient Air Quality
Standards,” available in the docket for this action.

6 As described in the EPA’s rule promulgating
initial PM, s designations for the 2006 24-hour
standards, in evaluating areas potentially
contributing to a monitored violation, the EPA
examined those counties located in the surrounding
metropolitan statistical area (in this case, Pinal and
Maricopa counties), and those nearby counties one
or two adjacent rings beyond. See “Air Quality
Designations for the 2006 24-hour Fine Particle
(PM..5) National Ambient Air Quality Standards,”
74 FR 58688, November 13, 2009, page 58694.

completion of the tribal consultation
process.

The Gila River Indian Community and
the Ak-Chin Indian Community
recommended that the EPA designate
their lands “‘attainment/unclassifiable”
on February 11, 2010, and September 2,
2010, respectively. On April 30, 2010,
the EPA offered formal consultation to
the leaders of the Ak-Chin Indian
Community and the Gila River Indian
Community and has discussed the PMs s
designation with the tribes on several
occasions. On April 5, 2012,7 the EPA
contacted the Gila River Indian
Community and on August 13, 2012,8
the EPA contacted the Ak-Chin Indian
Community to provide opportunities to
discuss the intended designations of
“unclassifiable/attainment” for their
areas of Indian Country based on 2009—
2011data. Both tribes subsequently
indicated that no further consultation
was necessary.

All correspondence and supporting
documentation related to deferred final
designations can be found in docket ID
No. EPA-HQ-OAR-2007-0562.

IV. Where can I find information
forming the basis for this rule and
exchanges between the EPA and tribes
related to this rule?

Information providing the basis for
the action in this notice, including
applicable EPA guidance memoranda,
and copies of correspondence regarding
this process between the EPA and the
Tribes are available in the identified
docket. All docket information is
available for review at the EPA Docket
Center listed above in the ADDRESSES
section of this document and on our
designation Web site at http://
www.epa.gov/pmdesignations/
2006standards/index.htm. Other related
state and tribal-specific information is
available at the offices of EPA Region 9.

V. Statutory and Executive Order
Reviews

Upon promulgation of a new or
revised NAAQS, the CAA requires the
EPA to designate areas as attaining or
not attaining the NAAQS. The CAA
then specifies requirements for areas

7 See memorandum to file titled, “‘Confirmation
from Gila River Indian Community that
Consultation Regarding 2006 24-hr PM, s
Designation is Complete” dated August 21, 2012,
from Colleen McKaughan, EPA Region 9 Associate
Director Air Division, available in the docket for
this action.

8 See memorandum to file titled,
“Communication with Brenda Ball about Potential
Consultation with Ak-Chin Regarding 2006 24-hr
PM, 5 Designation” dated August 21, 2012, from
Maeve Foley, EPA Region 9 Grants and Program
Integration Office, available in the docket for this
action.

based on whether such areas are
attaining or not attaining the NAAQS. In
this final rule, the EPA assigns
designations to areas as required.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action responds to the
requirement to promulgate air quality
designations after promulgation of a
new or revised NAAQS. This type of
action is exempt from review under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). This rule
responds to the requirement to
promulgate air quality designations after
promulgation of a new or revised
NAAQS. This requirement is prescribed
in the CAA section 107. The present
final rule does not establish any new
information collection requirements.

C. Regulatory Flexibility Act

This final rule is not subject to the
Regulatory Flexibility Act (RFA), which
generally requires an agency to prepare
a regulatory flexibility analysis for any
rule that will have a significant
economic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice-
and-comment rulemaking requirements
under the Administrative Procedure Act
(APA) or any other statute. This rule is
not subject to notice-and-comment
requirements under the APA or any
other statute because the rule is subject
to CAA section 107(d)(2)(B), which does
not require that the agency issue a
notice of proposed rulemaking before
issuing this rule.

D. Unfunded Mandates Reform Act

This action contains no federal
mandate under the provisions of Title II
of the Unfunded Mandates Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
state, local, or tribal governments or the
private sector. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.
Therefore, this action is not subject to
the requirements of sections 202 and
205 of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. It
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does not create any additional
requirements beyond those of the CAA
and PM, s NAAQS (40 CFR 50.13). The
CAA establishes the process whereby
states take primary responsibility in
developing plans to meet the PM 5
NAAQS.

E. Executive Order 13132: Federalism

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The CAA
establishes the process whereby states
take primary responsibility in
developing plans to meet the PM 5
NAAQS. This rule will not modify the
relationship of the states and the EPA
for purposes of developing programs to
implement the PM, s NAAQS. Thus,
Executive Order 13132 does not apply
to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This action will not have tribal
implications because the areas of Indian
Country affected by this rule are being
designated as “unclassifiable/
attainment,” and thus do not have a
substantial cost or direct effect on one
or more Indian Tribes, on the
relationship between the federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the federal
government and tribes. The rule does
not alter the relationship between the
federal government and Tribes as
established in the CAA and the TAR.
Thus, Executive Order 13175 does not
apply to this action.

However, because this action
designates areas of Indian Country, the
EPA consulted with tribal officials early
in the process of developing this
regulation to ensure meaningful and
timely input into its development. At
the beginning of the designations
process, letters were sent to tribes
expected to be impacted by designations
for the 2006 24-hour PM, s NAAQS.
These letters not only informed the
tribes of the overall designations
process, but also offered consultation to
ensure early communication and
coordination. Additionally, letters were
sent to potentially affected tribes
indicating the EPA’s intended
designations for their areas of Indian

Country. These letters offered an
additional opportunity for consultation.
All consultations were completed prior
to promulgating this rule. During
consultation, the primary concerns
raised by tribes included the following:
Impact of a potential nonattainment
designation on future economic
development; appropriateness of using
data from monitors not on tribal land to
characterize the air quality on tribal
land; and ensuring final decisions are
consistent with the EPA’s “Policy for
Establishing Separate Air Quality
Designations for Areas of Indian
Country”” (December 20, 2011). During
the consultation with the tribes affected
by this regulatory action, the EPA’s
office in Region 9 ensured that the tribes
fully understood the basis for the EPA’s
intended designations decisions and
how those decisions are informed by the
most recent certified air quality data and
all other relevant information, including
the EPA’s “Policy for Establishing
Separate Air Quality Designations for
Areas of Indian Country.” To the extent
possible, the EPA included the tribes’
input into the final decision-making
process for designations of their areas of
Indian Country for the 2006 24-hour
PM, s NAAQS.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 (62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA of 1995,
Public Law 104—-113, section 12(d) (15
U.S.C. 272 note) directs the EPA to use
voluntary consensus standards (VCS) in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impracticable. VCS are
technical standards (e.g., materials
specifications, test methods, sampling

procedures, and business practices) that
are developed or adopted by VCS
bodies. The NTTAA directs the EPA to
provide Congress, through the Office of
Management and Budget, explanations
when the agency decides not to use
available and applicable VCS.

This action does not involve technical
standards. Therefore, the EPA did not
consider the use of any VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the U.S.

The EPA has determined that this
final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because this rule does not affect the
level of protection provided to human
health or the environment.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the U.S. The EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the U.S. prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective
November 26, 2012.

L. Judicial Review

Section 307(b)(1) of the CAA indicates
which Federal Courts of Appeal have
venue for petitions of review of final
actions by the EPA. This section
provides, in part, that petitions for
review must be filed in the Court of
Appeals for the District of Columbia
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Circuit: (i) When the agency action
consists of “nationally applicable
regulations promulgated, or final actions
taken, by the Administrator,” or (ii)
when such action is locally or regionally
applicable, if “such action is based on

a determination of nationwide scope or
effect and if in taking such action the
Administrator finds and publishes that
such action is based on such a
determination.”

This rule designating areas for the
2006 24-hour PM, s NAAQS is
“nationally applicable” within the
meaning of section 307(b)(1). This rule
establishes designations for certain areas
for the 2006 24-hour PM, s NAAQS. In
addition, this action relates to the prior
nationwide rulemakings in which the
EPA promulgated designations for
numerous other areas nationwide. At
the core of this rulemaking is the EPA’s
interpretation of the definition of
nonattainment under section 107(d)(1)
of the CAA, and its application of that
interpretation to areas across the
country. In determining which areas
should be designated “nonattainment”
(or conversely, should be designated

attainment or unclassifiable), the EPA
used an analytical approach that it
applied consistently across the U.S. in
this rulemaking, and in the prior related
rulemakings.

For the same reasons, the
Administrator also is determining that
the final designations are of nationwide
scope and effect for the purposes of
section 307(b)(1). In these
circumstances, section 307(b)(1) calls
for the Administrator to find the rule to
be of “nationwide scope or effect’” and
for venue to be in the DC Circuit. Thus,
any petitions for review of final
designations must be filed in the Court
of Appeals for the District of Columbia
Circuit within 60 days from the date
final action is published in the Federal
Register.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

ARIZONA—PM 5 (24-HOUR NAAQS)

Dated: October 19, 2012.
Lisa P. Jackson,
Administrator.

For the reasons set forth in the
preamble, 40 CFR part 81, subpart C is
amended as follows:

PART 81—DESIGNATIONS OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart C—Section 107 Attainment
Status Designations

m 2.In §81.303, the “Arizona—PM> 5
(24-hour NAAQS)” table is amended by:
m a. Revising the entry for “Maricopa
County’’; and
m b. Revising entries for “Lands of the
Gila River Indian Community in Pinal
County” and “Lands of the Ak-Chin
Indian Community”.

The revised text reads as follows.

§81.303 Arizona.

* * * * *

Designation for the 1997 NAAQS 2

Designation for the 2006 NAAQS 2

Designated area

Date 1 Type Date 2 Type
Maricopa County (remainder, Unclassifiable/Attainment ....... Unclassifiable/Attainment.
excluding lands of the Gila
River Indian Community).
Lands of the Gila River Indian Unclassifiable/Attainment ....... 11/26/2012 ..o Unclassifiable/Attainment.
Community in Pinal County
and Maricopa County.
Lands of the Ak-Chin Indian Unclassifiable/Attainment ....... 11/26/2012 ..o Unclassifiable/Attainment.

Community in Pinal County.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is 90 days after January 5, 2005, unless otherwise noted.
2This date is 30 days after November 13, 2009, unless otherwise noted.

[FR Doc. 2012-26405 Filed 10-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[EPA-R07-RCRA-2012-0719; FRL-9744—-4]

Missouri: Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: The Solid Waste Disposal Act,
as amended, commonly referred to as
the Resource Conservation and
Recovery Act (RCRA), allows the
Environmental Protection Agency (EPA)
to authorize states to operate their
hazardous waste management programs
in lieu of the Federal program. Missouri
has applied to EPA for final
authorization of the changes to its
hazardous waste program under RCRA.
EPA has determined that these changes
satisfy all requirements needed to
qualify for final authorization and is

authorizing the State’s changes through
this immediate final action.

DATES: This Final authorization will
become effective on December 26, 2012
unless EPA receives adverse written
comment by November 26, 2012. If EPA
receives such comment, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07-
RCRA-2012-0719, by one of the
following methods:
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1. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: jackson-johnson.berla@
epa.gov.

3. Mail or Hand Delivery: Berla
Jackson-Johnson, Environmental
Protection Agency, Waste Enforcement
and Materials Management Branch,
11201 Renner Blvd., Lenexa, Kansas
66219.

Instructions: Direct your comments to
Docket ID No. EPA-R07-RCRA-2012—
0719. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information
whose disclosure is restricted by statute
will not be publically available. Certain
other material, such as copyrighted
material, will be publicly available only
in hard copy form. Publicly available
docket materials are available either
electronically in www.regulations.gov or
in hard copy at the Environmental
Protection Agency, RCRA Enforcement
and State Programs Branch, 11201
Renner Blvd., Lenexa, Kansas 66219.
The Regional Office’s official hours of
business are Monday through Friday,

8:00 to 4:30 excluding Federal holidays.
The interested persons wanting to
examine these documents should make
an appointment with the office at least
24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Berla Jackson-Johnson, AWMD WEMM,
RCRA Enforcement and State Programs
Branch, U.S. EPA Region VII, 11201
Renner Blvd., Lenexa, Kansas 66219,
phone number (913) 551-7720; email
address: Jackson-Johnson.Berla@
epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

A. Why are revisions to state program
necessary?
B. What decisions has EPA made in this rule?
C. What is the effect of today’s authorization
decision?
D. Why wasn’t there a proposed rule
published before this rule?
E. What happens if EPA receives comments
that oppose this action?
F. What has Missouri previously been
authorized for?
G. What revisions are we authorizing with
this action?
1. Program Revision Changes for Federal
Rules
H. Where are the revised missouri rules
different from the federal rule?
1. Rules for Which Missouri is not Seeking
Authorization.
2. More Stringent Missouri Rules.
I. Who handles permits after the
authorization takes effect?
J. How does this action affect Indian country
(18 U.S.S. 115) in Missouri?
K. What is codification and is EPA codifying
Missouri’s hazardous waste program as
authorized in this rule?

A. Why are revisions to state programs
necessary?

States that have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with
and no less stringent that the Federal
program. As the Federal program
changes, a state must change its program
accordingly and ask EPA to authorize
the changes. Changes to state programs
may be necessary when Federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, the state must
change its program because of changes
to EPA’s regulations in 40 Code of
Federal Regulations parts 124, 260
through 266, 268, 270, 273, and 279.

B. What decisions has EPA made in this
rule?

EPA concludes that Missouri’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by

RCRA. Therefore, EPA grants Missouri
final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Missouri has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders, except in Indian Country, and
for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized states before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Missouri, including
issuing permits, until Missouri is
granted authorization to do so.

C. What is the effect of today’s
authorization decision?

This decision serves to authorize
revisions to Missouri’s authorized
hazardous waste program. This action
does not impose additional
requirements on the regulated
community because the regulations for
which Missouri is being authorized by
this action are already effective and are
not changed by this action. Missouri has
enforcement responsibilities under its
state hazardous waste program for
violations of its program, but EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

e Perform inspections, and require
monitoring, tests, analyses or reports;

e Enforce RCRA requirements and
suspend or revoke permits; and

o Take enforcement actions regardless
of whether Missouri has taken its own
actions.

D. Why wasn’t there a proposed rule
published before this rule?

EPA did not publish a proposal before
today’s rule because EPA views this as
a routine program change and we do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize Missouri’s
program revisions. If EPA receives
comments that oppose this
authorization, that document will serve
as a proposal to authorize the revisions
to Missouri’s program that were the
subject of adverse comment.


mailto:Jackson-Johnson.Berla@epamail.epa.gov
mailto:Jackson-Johnson.Berla@epamail.epa.gov
mailto:jackson-johnson.berla@epa.gov
mailto:jackson-johnson.berla@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
http://www.regulations.gov
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E. What happens if EPA receives
comments that oppose this action?

If EPA receives comments that oppose
this authorization, EPA will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
the state program revisions on the
proposal mentioned in the previous
section. EPA will then address all
public comments in a later final rule.
You may not have another opportunity
to comment. If you want to comment on
this authorization, you must do so at
this time. If EPA receives comments that
oppose the authorization of a particular
revision to Missouri’s hazardous waste
program, we will withdraw that part of
this rule, but the authorization of the
program revisions that the comments do
not oppose will become effective on the
date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective, and which part is
being withdrawn.

F. What has Missouri previously been
authorized for?

Initially, Missouri received final
authorization to implement its
hazardous waste management program
effective December 4, 1985 (50 FR
47740). EPA granted authorization for
revisions to Missouri’s regulatory
program on February 27, 1989, effective
April 28, 1989 (54 FR 8190); January 11,

1993, effective March 12, 1993 (58 FR
3497); and on May 30, 1997, effective
July 30, 1997, (62 FR 29301) (document
to correct the effective date of the rule
to be consistent with section 801 and
808 of the Congressional Review Act,
enacted as part of the Small Business
Regulatory Enforcement Fairness Act).
Additionally, the State adopted and
applied for interim authorization for the
corrective action portion of the HSWA
Codification Rule (July 15, 1985, 50 FR
28702). For a full discussion of the
HSWA Codification Rule, the reader is
referred to the Federal Register cited
above. The State was granted interim
authorization for the corrective action
on May 4, 1999, effective July 6, 1999
(64 FR 23780). Missouri received
authorization for further revisions to its
program on February 28, 2000, effective
April 28, 2000 (65 FR 10405; October 1,
2011, effective November 30, 2001 (66
FR 49841); and on April 28, 2006 (71 FR
25079), effective June 27, 2006.

G. What revisions are we authorizing
with this action?

On October 6, 2010, Missouri
submitted a final complete program
revision application, seeking
authorization of additional revisions to
its program in accordance with 40 CFR
271.21. Missouri’s revision application
includes regulations that are equivalent
to, and no less stringent than revisions
to the Federal hazardous waste program,
as published in the Code of Federal

Regulations as of July 1, 2006, and the
final rule published July 28, 2006, (71
FR 42928; effective January 29, 2007).

We now make an immediate final
decision, subject to receipt of written
comments that oppose this action that
Missouri’s hazardous waste program
revision satisfies all of the requirements
necessary to qualify for final
authorization. Therefore, EPA grants
Missouri’s authorization for the
following program revisions:

1. Program Revision Changes for Federal
Rules

Missouri seeks authority to administer
the Federal requirements that are listed
in Table 1. This Table lists the Missouri
analogs that are being recognized as no
less stringent than the analogous
Federal requirements. Missouri’s
regulatory references are to the Missouri
Code of State Regulations, Title 10
Division 25, effective June 30, 2009.

The State’s statutory authority for the
hazardous waste program for which it is
seeking authorization is based on the
following provisions from the Revised
Statutes of Missouri (RSMo), as
amended through the 2009 Supplement:
Revised Statutes of Missouri, Chapter
260, Section 260.003 and “Missouri
Hazardous Waste Management Law”’
section 260.350 through 260.434.
Missouri’s authority to incorporate the
Federal program is found at RSMo
536.031.

TABLE 1—MISSOURI’'S ANALOGS TO THE FEDERAL REQUIREMENTS

Description of Federal requirement (revision
checklists 1)

Federal Register

Analogous Missouri authority

RCRA Cluster XI

NESHAPS: Final Standards for Hazardous Air
Pollutants for Hazardous Waste Combustors,
Revision Checklist 188.

Chlorinated Aliphatics Listing and LDRs for
Newly Identified Wastes, Revision Checklist
189.

Land disposal Restrictions Phase IV—Deferral
for PCBs in Soil, Revision Checklist 190.

Storage, treatment, Transportation and Dis-
posal of Mixed Waste, Revision Checklist
191.

Mixture and Derived—From Rules Revisions,
Revision Checklist 192A.

Land disposal Restrictions Correction, Revision
Checklist 192B.

Change of Official EPA Mailing Address, Revi-
sion Checklist 193.

65 FR 42292, 07/10/00; as amended 66 FR
24270, 5/14/01; and 66 FR 35087, 7/03/01.

65 FR 67068, 11/8/00

65 FR 81373, 12/26/00

66 FR 272218, 5/16/01

66 FR 27266, 5/16/01

66 FR 27266, 5/16/01

66 FR 34374, 6/28/01

10 CSR 25-4.261(2)(D)4; 7.264(1).

*10 CSR 25-7.7270(2)(D)6 is excluded from
the authorization because Missouri only
partially excludes 270.42(j) (see Section
H.1.g for discussion).

10 CSR 25-4.261(1); 7.268(1).

10 CSR 25-7.268(1).

10 CSR 25-7.266(1).

10 CSR 25-4.261(1).
10 CSR 25-7.268(1).

10 CSR 25-3.260(1).

RCRA Cluster XIi

Mixture and Derived From Rules Revision I,
Revision Checklist 194.

Inorganic Chemical Manufacturing,
Checklist 195.

revision

66 FR 50332, 10/3/01; as amended 66 FR
60153, 12/3/01.
66 FR 27266, 5/16/01

10 CSR 25-4.261(1).

10 CSR 25-4.261(1).
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TABLE 1—MISSOURI’'S ANALOGS TO THE FEDERAL REQUIREMENTS—Continued

Description of Federal requirement (revision
checklists 1)

Federal Register

Analogous Missouri authority

CAMU Amendments, Revision Checklist 196 ....

Hazardous Air Pollutant Standards for Combus-
tors: Interim Standards, Revision checklist
197.

67 FR 2962, 1/22/02
67 FR 6792, 2/13/02

10 CSR 25-3.260(1).
10 CSR 25-7.264(1); 7.265(1); 7.270(1)".

RCRA Cluster XIil

National Treatment Variance for Radioactively
Contaminated Batteries, Revision Checklist
201.

NESHAP: Standards for Hazardous Air Pollut-
ants for Hazardous Waste Combustors—Cor-
rections, Revision checklist 202.

67 FR 62618, 10/07/02

67 FR 77687, 12/19/02

10 CSR 25-7.268(1).

10 CSR 25-7.270(1).*

*Missouri incorporates by reference the
changes to Federal BIFs requirements for
which Missouri is not authorized (see Sec-
tion H.1.b for discussion).

RCRA Cluster XIV

NEXHAP: Surface Coating of Automobiles and
Light Duty Trucks, Revision Checklist 205.

69 FR 22601, 4/26/04

10 CSR 25-7.264(1); 7.265(1).

RCRA Cluster XV

Nonwastewaters from Productions of Dyes, Pig-
ments, and Food, Drug and cosmetic
Colorants, Revision Checklist 206.

Uniform Hazardous Waste Manifest final rules,
Revision Checklist 207.

Testing and Monitoring Activities: Methods In-
novation Rule and SW-846 Update 1lIB, Re-
vision Checklist 208.

70 FR 9138, 2/24/05; as amended 70 FR
35032, 6/16/05.

70 FR 10776; 3/04/05; as amended June 16,
2005 at 70 FR 35034.

70 FR 34538, 6/14/05; as amended 70 FR
44150, 8/01/05.

10 CSR 25-4.261(1); 7.268(1).

10 CSR 25-3.260(1); 4.261(1); 5.262(1)%;
5.262(2)(B) except (2)(B)3**; 5.262(2)(C);
5.262(2)(E); 5.262(2)(F); 6.263(1)%;
6.263(2)(B1;  5.264(1);  7.264(2)(E)1;
5.265(1).”

*Missouri incorporates the Federal provisions
by reference without taking into consider-
ations that the state cannot assume author-
ity for certain EPA functions; EPA will con-
tinue to implement these functions (see
Section H.1.a for discussion).

**10 CSR 25-5.262(2)(B)(3) is not being au-
thorized because it is related to state waste
codes for used oil; Missouri is not author-
ized for the used oil program (see Section
H.1.c for discussion).

10 CSR 25-3.260(1); 3.260(2)(c); 4.261(1);
4.261(2)(D)4; 7.264(1); 7.265(1); 7.266(1)*;
7.268(1); 7.270(1).*

*Missouri has incorporated by reference the
changes to Federal BIFs requirements for
which Missouri is not authorized (see Sec-
tion H.1.b. for discussion).

** Missouri has incorporated by reference the
changes to 40 CFR Part 279 as indicated
on Revision Checklist 208 without modifica-
tion. However, Missouri cannot be author-
ized for changes to the used oil require-
ments because the State is not authorized
for the used oil program (see Section H.1.c
for discussion).

RCRA Cluster XVI

Revision of Wastewater Treatment Exemptions
for Hazardous Waste Mixtures, Revision
Checklist 211.

National Emission Standards for Hazardous Air
Pollutants: Final Standards for Hazardous Air
Pollutants for Hazardous Waste Combustors,
Revision Checklist 212.

70 FR 57769, 10/04/05

70 FR 59401, 10/12/05

10 CSR 25-4.261(1).

10 CSR 25-3.260(1); 7.264(1);
7.266(2)(H)1; 7.270(1).*

*Missouri has incorporated by reference the
changes to Federal BIFs requirements for
which Missouri is not authorized (see Sec-
tion H.1.b for discussion).

7.266(1)%;
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TABLE 1—MISSOURI’'S ANALOGS TO THE FEDERAL REQUIREMENTS—Continued

Description of Federal requirement (revision
checklists 1)

Federal Register

Analogous Missouri authority

Burden Reduction Initiative, Revision Checklist
213.

71 FR 16862, 4/04/06

**10 CSR 25-7.270(2)(D)6 is excluded from
the authorization because Missouri only
partially excludes 270.42(j)(see Section
H.1.g for discussion).

10 CSR  25-3.260(1)™;  4.261(1);
4.261(2)(D)4;  7.264(1)™;  7.264(2)(B)3;
7.264(2)(E)2;  7.264(2)(W);  7.265(1);
7.265(2)(B);  7.265(2)(W);  7.266(1)%;
7.268(1); 7.270(1)**; 7.270(2)(D)7.

*Missouri has incorporated by reference the
changes to Federal BIFs requirements for
which Missouri is not authorized (see Sec-
tion H.1.b for discussion).

** Missouri is not being authorized for the def-
inition of “Performance Track member facil-
ity”, or the changes made by this final rule
relative to the terminated Performance track
program at 40 CFR 270.42, Appendix |,
Iltem O (see section H.1.e for discussion).

RCRA Cluster XVII

Cathode Ray Tubes Rule, Revision Checklist
215.

71 FR 42928, 7/28/06

10 CSR 25-3.260(1); 4.261(1)*; 4.261(2)(d)4;
4.261(2)(E)1.

*Missouri incorporates the Federal provisions
by reference without taking into consider-
ation that the State cannot assume author-
ity for 40 CFR 261.39(a)(5), which address-
es the notification requirements and other
EPA functions relative to the exports of
CRTs (see Section H.1.a for discussion).

1A Revision Checklist is a document that addresses the specific revisions made to the Federal regulations by one or more related final rules
published in the Federal Register. EPA develops these checklists as tools to assist states in developing their authorization applications and in
documenting specific state analogs to the Federal Regulations. For more information see EPA’s RCRA State Authorization Web page at http://

www.epa.gov/osw/laws-regs/state/index.htm.

H. Where are the revised Missouri rules
different from the Federal rules?

1. Rules for Which Missouri is Not
Seeking Authorization

Missouri is not being authorized for
the following RCRA revisions that are
found in 40 CFR as of July 1, 2006:

(a) Missouri is not seeking
authorization for, and has appropriately
left authority with EPA, for the majority
of the non-delegable Federal rules that
address specific functions for which
EPA must retain authority, including
treatment standards variances at 40 CFR
268.44(a)—(g) and hazardous waste
imports and exports (40 CFR part 262,
subparts E and H and other related
requirements). However, Missouri has
not left authority to EPA for the non-
delegable provisions at: 40 CFR
261.39(a)(5)(exports of cathode ray
tubes); 40 CFR 262.21 (Manifest
Registry); 40 CFR 262.60(c), (d) and (e)
(40 CFR part 262, subpart F export
requirements); and 40 CFR 263.20(g)(4),
264.71(a)(3), and 265.71(a)(3)(Manifest
copies for imports and exports of
hazardous waste). EPA will continue to

implement these requirements as
appropriate.

(b) Missouri has adopted but has
sought formal authorization and is not
being authorized for the portions of the
Federal program addressing the Burning
of Hazardous Waste in Boilers and
Industrial Furnaces (BIFs) that were
introduced into the Federal code by a
February 21, 1991 final rule (56 FR
7134; Revision Checklist 85) and
subsequently amended by the following
Federal rules: July 17, 1991 (56 FR
32688; revision Checklist 94); August
27,1991 (56 FR 42504; Revision
Checklist 96); September 5, 1991 (56 FR
43874; Revision Checklist 98); August
25,1992 (57 FR 38558; Revision
Checklist 111); September 30, 1992 (57
FR 44999; Revision Checklist 114);
November 9, 1993 (58 FR 59598;
Revision Checklist 127); and April 15,
1998 (63 FR 18504; Revision Checklist
164). As noted in the table in Section G,
several of the final rules for which
Missouri is receiving authorization
address hazardous waste combustors
and affect provisions from 40 CFR part
266, subpart H, 270.22 and 270.66 that
apply to the requirements for boilers

and industrial furnaces. Missouri is not
receiving authorization for these BIF
provisions as part of this authorization.

(c) Missouri has adopted but has not
sought formal authorization and is not
being authorized for the Universal
Waste and Oil programs (40 CFR parts
273 and 279) as addressed by the
following final rules: Used Oil—
September 10, 1992 (57 FR 41566;
Revision Checklist 112); May 13, 1993
as amended on June 17, 1993 (58 FR
26420 and 58 FR 33341; Revision
Checklist 122); March 4, 1994 (59 FR
10550; Revision Checklist 130); May 6,
1998 as amended on July 14, 1998 (63
FR 24963 and 63 FR 37780; Revision
Checklist 166); and July 30, 2003 (68 FR
44659; Revision Checklist 203); and
Universal Waste—May 11, 1995 (60 FR
25492; Revision Checklist 142A— E);
December 24, 1998 (63 FR 71225
Revision Checklist 176); July 6, 1999 (64
FR 36466; Revision Checklist 181); and
August 5, 2005 (70 FR 45508; Revision
Checklist 209).

(d) Missouri has adopted but has not
sought formal authorization and is not
being authorized for the RCRA
Expanded Public Participation
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requirements introduced by the final
rule published on December 11, 1995
(60 FR 63417; Revision Checklist 148).

(e) Missouri is not seeking
authorization for the National
Environmental Performance Track
Program (April 22, 2004, 69 FR 21737;
as amended October 25, 2004, 69 FR
62217; Revision Checklist 204). On May
14, 2009, EPA terminated the National
Performance Track Program. In
addition, Missouri has adopted but is
not being authorized for the April 4,
2006 (71 FR 16862; revision Checklist
213) changes relative to the Performance
Track program.

(f) Missouri has chosen not to adopt
nor seek authorization for the final rules
that make up the Wood Preserving
Listings; however, in its incorporation
by reference of 40 CFR part 261 at 10
CSR 25-4.261(1), Missouri has not
excluded the changes addressed by the
following Wood Preserving Listings
final rules: July 1, 1991 (56 FR 30192;
Revision Checklist 92), December 24,
1992 (57 FR 61492; Revision Checklist
120) and May 26, 1998 (63 FR 28556;
Revision Checklist 167F). Similarly,
Missouri has not excluded the final rule
addressed by Revision Checklist 92 from
its incorporation by reference of 40 CFR
part 262 at 10 CSR 25-5.262(1).

(g) At 10 CSR 25-7.270(2)(D)6.,
Missouri excludes 40 CFR 270.42(j)(1)
and (j)(2) from the incorporation by
reference of 40 CFR part 270. To be
consistent with the Federal program,
Missouri needs to amend the language
at 10 CSR 25-7.270(2)(D)6 to exclude
the entire 270.42(j). Due to this error the
Missouri provision is being excluded
from the authorization of the final rules
addressed by Revision Checklists 188
and 212.

2. More Stringent Missouri Rules

The Missouri hazardous waste
program contains some provisions that
are more stringent than is required by
the RCRA program as codified in the
July 1, 2006 edition of title 40 of the
Code of Federal Regulations. These
more stringent provisions are being
recognized as a part of the Federally-
authorized program. The specific more
stringent provisions are also noted in
Missouri’s authorization application.
They include, but are not limited to, the
following:

(a) At 10 CSR 25-5.262(2)(B) 1 and 2,
Missouri is more stringent because the
State requires generators to list the
Missouri-specific acute hazardous waste
code MHO1 or MHO02, as applicable, for
wastes that are not regulated as acute
hazardous wastes under the Federal
program.

(b) At 10 CSR 25-5.262(2)(E),
Missouri is more stringent in that the
State requires that all documents sent to
EPA in compliance with 40 CFR
262.54(c) and (e), also be sent to the
Missouri Department of Natural
Resources.

(c) At 10 CSR 25-5.262(2)(F),
Missouri is more stringent because it
includes several state-specific
requirements with which United States
importers must also comply including
registering as a Missouri generator and
additional recordkeeping requirements.

(d) At 10 CSR 25-6.263(2)(B)1,
Missouri has adopted language in lieu of
the Federal provisions at 40 CFR
263.20(a) that is more stringent than the
Federal language including
requirements related to the licensing of
transporters and recordkeeping
requirements for conditionally exempt
small quantity generator waste.

(e) At 10 CSR 25-7.264(2)(E)1 and 2,
in addition to the Federal requirements
incorporated by reference at 10 CSR 25—
7.264(1), Missouri is more stringent in
that the state requires additional
recordkeeping requirements for
Treatment Storage and Disposal
Facilities including the requirement to
submit copies of manifests to the State.

I. Who handles permits after the
authorization takes effect?

After authorization, Missouri will
issue permits for all the provisions for
which it is authorized and will
administer the permits issues. EPA will
continue to administer any RCRA
hazardous waste permits or portions of
permits that we issued prior to the
effective date of this authorization. Until
such time as formal transfer of EPA
permit responsibility to Missouri occurs
and EPA terminates its permit, EPA and
Missouri agree to coordinate the
administration of permits in order to
maintain consistency. We will not issue
any more new permits or new portions
of permits for the provisions listed in
Section G after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Missouri is not
yet authorized.

J. How does this action affect Indian
country (18 U.S.S. 115) in Missouri?

Missouri is not seeking authorization
to operate the program on Indian lands,
since there are no Federally-recognized
Indian lands in Missouri.

K. What is codification and is EPA
Codifying Missouri’s hazardous waste
program as authorized in this rule?
Codification is the process of placing
the State’s statutes and regulations that

comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. EPA does this by
referencing the authorized State rules in
40 CFR part 272. EPA reserves the
amendment of 40 CFR 272, subpart AA
for this authorization of Missouri’s
program changes until a later date.

Statutory and Executive Order Reviews

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore this action is not subject to
review by OMB. This action authorizes
state requirements for the purpose of
RCRA 3006 and imposes no additional
requirements beyond those imposed by
state law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this action would not
significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). In any
case, Executive Order 13175 does not
apply to this rule since there are no
Federally-recognized tribes in the State
of Missouri.

This action will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes state requirements as part of
the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks that may
disproportionately affect children. This
rule is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
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regulatory action under Executive Order
12866.

Under RCRA 3006(b), EPA grants a
state’s application for authorization as
long as the state meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state
authorization application to require the
use of any particular voluntary
consensus standard, in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
3701, et seq.) do not apply. As required
by section 3 of Executive Order 12988
(61 Fr 4729, February 7, 1996), in
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 18, 1988) by
examining the takings implications of
the rule in accordance with the Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
representatives and the Comptroller
General of the United States. EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U. S.
House of Representatives, and the
comptroller General of the United States
prior to publication in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This is not a “‘major
rule” as defined by U.S.C. 804(2); this
action will be effective December 26,
2012.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste

transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 202(a), 3006 and 7004(b)
of the Solid Waste Disposal Act, as amended,
42 U.S.C. 6912(a), 6926, 6974(b).

Dated: October 11, 2012.

Karl Brooks,

Regional Administrator, Region 7.

[FR Doc. 201226430 Filed 10-25—12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket Nos. 11—-116 and 09-158; CC
Docket No. 98—170; FCC 12-42]

Empowering Consumers To Prevent
and Detect Billing for Unauthorized
Charges (“‘Cramming’’); Consumer
Information and Disclosure; Truth-in-
Billing Format

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection associated with
the Commission’s document
Empowering Consumers to Prevent and
Detect Billing for Unauthorized Charges
(“Cramming”’); Consumer Information
and Disclosure; Truth-in-Billing Format.
This notice is consistent with the Report
and Order, which stated that the
Commission would publish a document
in the Federal Register announcing the
effective dates of those sections.

DATES: The amendments to 47 CFR
64.2401(a)(3) published at 77 FR 30915,
May 24, 2012, is effective December 26,
2012, to 47 CFR 64.2401(f), published at
77 FR 30915, May 24, 2012, is effective
November 13, 2012 with respect to
disclosures at points of sale and on
carriers’ Web sites, and is effective
December 26, 2012 with respect to
disclosures on each telephone bill.

FOR FURTHER INFORMATION CONTACT:
Melissa Conway, Melissa.Conway@fcc.
gov or (202) 418-2887, of the Consumer
and Governmental Affairs Bureau.
SUPPLEMENTARY INFORMATION: This
document announces that, on October
15, 2012, OMB approved, for a period of
three years, the information collection
requirements contained in the
Commission’s Report and Order, FCC

12—-42, published at 77 FR 30915, May
24, 2012. The OMB Control Number is
3060-0854. The Commission publishes
this notice as an announcement of the
effective dates of those modified
sections. If you have any comments on
the burden estimates listed below, or
how the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW., Washington, DC 20554.
Please include the OMB Control
Number, 3060-0854, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to PRA@fcc.
gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fcc.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on October 15,
2012, for the information collection
requirements contained in the
Commission’s modified rules at 47 CFR
64.2401(a)(3) and (f).

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection
of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-0854.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-0854.

OMB Approval Date: October 15,
2012.

OMB Expiration Date: October 31,
2015.

Title: Section 64.2401, Truth-in-
Billing Format, CC Docket No. 98-170
and CG Docket No. 04-208.

Form Number: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities.
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Number of Respondents and
Responses: 4,484 respondents; 36,090
responses.

Estimated Time per Response: 2 to
243 hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is found at section 201(b) of the
Communications Act of 1934, as
amended, 47 U.S.C. 201(b), and section
258, 47 U.S.C. 258, Public Law 104-104,
110 Stat. 56. The Commission’s
implementing rules are codified at 47
CFR 64.2400-01.

Total Annual Burden: 2,074,174
hours.

Total Annual Cost: $15,918,200.

Nature and Extent of Confidentiality:
An assurance of confidentiality is not
offered because this information
collection does not require the
collection of personally identifiable
information from individuals.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: In 1999, the
Commission released the Truth-in-
Billing and Billing Format, CC Docket
No. 98-170, First Report and Order and
Further Notice of Proposed Rulemaking,
(1999 TIB Order); published at 64 FR
34488, June 25, 1999, which adopted
principles and guidelines designed to
reduce telecommunications fraud, such
as slamming and cramming, by making
bills easier for consumers to read and
understand, and thereby, making such
fraud easier to detect and report. In
2000, Truth-in-Billing and Billing
Format, CC Docket No. 98-170, Order
on Reconsideration, (2000
Reconsideration Order); published at 65
FR 43251, July 13, 2000, the
Commission, granted in part petitions
for reconsideration of the requirements
that bills highlight new service
providers and prominently display
inquiry contact numbers. On March 18,
2005, the Commission released Truth-
in-Billing and Billing Format; National
Association of State Utility Consumer
Advocates’ Petition for Declaratory
Ruling Regarding Truth-in-Billing,
Second Report and Order, Declaratory
Ruling, and Second Further Notice of
Proposed Rulemaking, CC Docket No.
98-170, CG Docket No. 04—208, (2005
Second Report and Order and Second
Further Notice); published at 70 FR
29979, May 25, 2005, and at 70 FR
30044, May 25, 2005, which
determined, inter alia, that Commercial
Mobile Radio Service providers no
longer should be exempted from 47 CFR
64.2401(b), which requires billing

descriptions to be brief, clear, non-
misleading and in plain language. The
2005 Second Further Notice proposed
and sought comment on measures to
enhance the ability of consumers to
make informed choices among
competitive telecommunications service
providers.

On April 27, 2012, the Commission
released the Empowering Consumers to
Prevent and Detect Billing for
Unauthorized Charges (“‘Cramming”),
Report and Order and Further Notice of
Proposed Rulemaking, CG Docket No.
11-116, CG Docket No. 09-158, CC
Docket No. 98-170, FCC 12—42
(Cramming Report and Order and
Further Notice of Proposed
Rulemaking); published at 77 FR 30915,
May 24, 2012, and at 77 FR 30972, May
24, 2012, which determined that
additional rules are needed to help
consumers prevent and detect the
placement of unauthorized charges on
their telephone bills, an unlawful and
fraudulent practice commonly referred
to as ““cramming.”

Federal Communications Commission.
Gloria J. Miles,

Federal Register Liaison, Office of the
Secretary, Office of Managing Director.

[FR Doc. 2012-26421 Filed 10-25-12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 14

[Docket No. FWS-HQ-LE-2012-0091;
FF09L00200-FX.LE12240900000G2]

RIN 1018-AZ18

Importation, Exportation, and
Transportation of Wildlife; User Fee
Exemption Program for Low-Risk
Importations and Exportations

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Interim rule.

SUMMARY: The Service is changing the
inspection fees required for imports and
exports of wildlife by certain licensed
businesses. Our regulations set forth the
fees that are required to be paid at the
time of inspection of imports and
exports of wildlife. In 2009, we
implemented a new user fee system
intended to recover the costs of the
compliance portion of the wildlife
inspection program. Since that time, we
have been made aware that we may
have placed an undue economic burden
on businesses that exclusively trade in
small volumes of low-value, non-

Federally protected wildlife parts and
products. To address this issue, the
Service is implementing a program that
exempts certain businesses from the
designated port base inspection fees as
an interim measure while the Service
reassesses its current user fee system.

DATES: This interim final rule is
effective October 26, 2012. However, we
will accept comments on this interim
rule and the information collection
requirements contained in this interim
rule received or postmarked on or before
December 26, 2012.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking portal at:
http://www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS-HQ-LE-2012-0091.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: Docket No.
FWS-HQ-LE-2012-0091; Division of
Policy and Directives Management; U.S.
Fish and Wildlife Service; 4401 N.
Fairfax Drive, Mailstop 2042—-PDM;
Arlington, VA 22203.

We will not accept email or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information that you provide to us (see
the Public Comments section below for
more information).

Send comments on the information
collection requirements contained in
this interim rule to the Service
Information Collection Clearance
Officer, U.S. Fish and Wildlife Service,
4401 North Fairfax Drive, MS 2042—
PDM, Arlington, VA 22203 (mail); or
INFOCOL@fws.gov (email).

FOR FURTHER INFORMATION CONTACT:
Kevin Garlick, Special Agent in Charge,
Branch of Investigations, Office of Law
Enforcement, U.S. Fish and Wildlife
Service, telephone (703) 358-1949, fax
(703) 358-1947.

SUPPLEMENTARY INFORMATION:

Previous Federal Action

On December 9, 2008, we published
a final rule to clarify the import/export
license and fee requirements, adjust the
user fee schedule, and update license
and user fee exemptions (73 FR 74615).
This final rule became effective on
January 8, 2009.

Background

The U.S. Fish and Wildlife Service
has oversight responsibilities under
statutory and regulatory authority to
regulate the importation, exportation,
and transportation of wildlife.
Consistent with this authority, we have
established an inspection program to
oversee the importation, exportation,
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and transportation of wildlife and
wildlife products. In support of our
program activities, we promulgated
regulations contained in title 50 of the
Code of Federal Regulations in part 14
(50 CFR part 14) to provide individuals
and businesses with guidelines and
procedures to follow when importing or
exporting wildlife, including parts and
products. These regulations explain the
requirements for individuals or
businesses importing or exporting
wildlife for commercial purposes, or for
people moving their household goods,
personal items, or pets, as well as the
exemptions provided for specific
activities or types of wildlife. The
regulations at 50 CFR part 14 identify
the specific ports and locations where
these activities may be conducted and
any fees that may be charged as a result
of these activities.

On December 9, 2008, the Service
published a final rule (73 FR 74615)
implementing a new user fee system
intended to recover the costs of the
compliance portion of the wildlife
inspection program. In developing the
user fee system, the Service was guided
by the Independent Offices
Appropriations Act of 1952, codified at
31 U.S.C. 9701 (“the User Fee Statute’’),
which mandates that services provided
by Federal agencies are to be “self-
sustaining to the extent possible.” We
were also guided by the Office of
Management and Budget (OMB)
Circular No. A-25, Federal user fee
policy, which establishes Federal policy
regarding fees assessed for government
services. It provides that user fees will
be sufficient to recover the full cost to
the Federal Government of providing
the service, will be based on market
prices, and will be collected in advance
of, or simultaneously with, the
rendering of services. The policy
requires Federal agencies to recoup the
costs of “special services” that provide
benefits to identifiable recipients. The
Endangered Species Act (16 U.S.C.
1540(f)) also authorizes the Service to
charge and retain reasonable fees for
processing applications and for
performing reasonable inspections of
importation, exportation, and
transportation of wildlife. The benefit of
user fees is the shift in the payment for
services from taxpayers as a whole to
those persons who are receiving the
government services.

The user fees currently apply
primarily to commercial importers and
exporters whose shipments of wildlife
are declared to, and inspected and
cleared by, Service wildlife inspectors,
to ensure compliance with wildlife
protection laws. These fees were not
intended to fully fund the wildlife

inspection program, which includes
both a compliance monitoring function,
involving services to the trade
community, and a vital smuggling
interdiction mission focused on
detecting and disrupting illegal wildlife
trade. The user fees appropriately focus
only on recovering costs associated with
services provided to importers and
exporters engaged in legal wildlife
trade. The inspection and clearance of
wildlife imports and exports is a special
service, provided to importers and
exporters who are authorized to engage
in activities not otherwise authorized
for the general public. Our ability to
effectively provide these inspection and
clearance services and the necessary
support for these services depends on
inspection fees.

In developing the user fee rule, we
analyzed the actual total costs of
providing services to the legal wildlife
trade community during fiscal year
2005, as compared to the actual total
money that we collected for activities
authorized by the wildlife inspection
program during fiscal year 2005. The
total costs include wildlife inspector
salaries and benefits, the appropriate
portion of our managers’ salaries and
benefits, direct costs such as vehicle
operation and maintenance, equipment
purchase and replacement, data entry
and computer support for the Service’s
electronic filing system,
communications costs, office supplies,
uniforms, and administrative costs and
indirect costs such as office space. It
was readily apparent that total
inspection fees collected in 2005 fell
well below the total costs associated
with the wildlife trade compliance
program during fiscal year 2005. The
user fee system was developed to
recover costs over a 5-year period that
ended in 2012 with the understanding
that the 2012 fee schedule would
continue to be used until the Service
could complete a new economic
assessment. Unforeseen administrative
delays have resulted in postponement of
this effort.

However, since implementation of the
new user fee system, we have been
made aware that we might have placed
an undue economic burden on
businesses that exclusively trade in
small volumes of low-value, non-
Federally protected wildlife parts and
products. The continued expansion of
the internet as a tool for commerce has
made it not only possible, but
imperative, in recent years for more and
more businesses—especially small
businesses—to sell directly to
individual consumers. In the context of
this business model, costs such as
wildlife import/export inspection fees

can be the tipping factor in the
profitability and resulting viability of
such business transactions. Global
consumers increasingly expect to be
able to order whatever they want
whenever they want it from anywhere
in the world, but some businesses
dealing in small volumes of low-value
wildlife products have been stymied in
their ability to capitalize on, and
compete in, these growing overseas
markets.

The Service conducted a review of
import/export data in the Law
Enforcement Management Information
System (LEMIS) for shipments imported
or exported between 2009 and 2011.
Almost half of the more than 10,000
licensed businesses were exclusively
importing or exporting wildlife that was
not living, was not injurious, and did
not require a permit or certificate under
Federal wildlife laws. These businesses
are required to pay the designated port
base inspection fee, currently assessed
at $93, for each import or export.
Because of the nature of the wildlife,
they do not pay the higher premium
inspection fees for live or protected
species.

A further review of these nonliving,
non-Federally protected wildlife
shipments revealed that approximately
1,000 businesses exclusively imported
or exported shipments the Service
would consider to be small and of low
value. The Service explored the value of
shipments for which U.S. Customs and
Border Protection currently allows
informal declaration as part of the
analysis of what could be considered a
small shipment. The customs informal
value is currently $2,000 except for
most textile shipments, which must be
valued at $250 or less. Based upon the
review of the 2009-2011 LEMIS data,
the Service decided to use a quantity of
25 as the upper limit on quantity of
wildlife parts and products when a
shipment was valued at $5,000 or less.
The 2009-2011 import/export data
showed that shipment contents ranged
in quantity from 1 to 25 wildlife items
or specimens when the shipment had a
total value of $5,000 or less. Our
analysis showed that increasing the
number of specimens per shipment
drives per-shipment value beyond a
threshold that could reasonably be
considered “low value.” The designated
port base inspection fee of $93 could be
considered excessive compared to the
value of shipments worth $5,000 or less.

Service enforcement priorities
establish that enforcement of Federal
laws and regulations related to
violations involving the import or
export of non-Federal trust species of
fish or wildlife is low priority. Because
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our analysis indicates an undue
economic burden may have been placed
on businesses importing or exporting
small volumes of low-value wildlife
parts and products that are considered
to be low risk for the Service, we have
created a user fee exemption program as
an interim measure while we work on

a new economic analysis and determine
any changes needed to the current user
fee structure.

With this rule, businesses that possess
a valid Service import/export license
may request to participate in this fee
exemption program through our
electronic filing system (eDecs).
Qualified licensees will need to create
an eDecs filer account as an importer or
exporter if they do not already have one
and file their required documents
electronically. In order to be an
approved participating business in the
program and receive an exemption from
the designated port base inspection fee,
the licensed business will need to
certify that it will exclusively import or
export nonliving wildlife that is not
listed as injurious under 50 CFR part 16
and does not require a permit or
certificate under 50 CFR parts 15 (Wild
Bird Conservation Act), 17 (Endangered
Species Act), 18 (Marine Mammal
Protection Act), 20 (Migratory Bird
Treaty Act), 21 (Migratory Bird Treaty
Act), 22 (Bald and Golden Eagle
Protection Act), or 23 (the Convention
on International Trade in Endangered
Species of Wild Fauna and Flora). The
requesting business will also need to
certify that it will exclusively import or
export the above type of wildlife
shipments where the quantity in each
shipment of wildlife parts or products is
25 or fewer and the total value of each
wildlife shipment is $5,000 or less.

Any licensed business that has more
than two wildlife shipments that were
refused clearance in the 5 years prior to
its request is not eligible for the
program. In addition, any licensees that
have been assessed a civil penalty,
issued a Notice of Violation, or
convicted of a misdemeanor or felony
violation involving wildlife import or
export will not be eligible to participate
in the program. If an approved business
fails to meet these criteria while
participating in the program, the
business will be removed from the
program. While such a business would
still be able to import or export wildlife,
it would need to pay the applicable
designated port base inspection fees for
its shipments.

Need for an Interim Rule

The current wildlife inspection fee
schedule, which went into place at the
beginning of 2009, was developed under

the premise that all commercial entities
engaged in wildlife trade should pay the
actual costs of inspection services
received. While implemented in January
2009, these regulations had initially
been developed over a multiyear period
beginning in 2006. They were thus
predicated upon economic conditions
that were changing in dramatic ways as
the rulemaking process came to fruition.

Changing economic conditions have
created a situation that may have
unfairly disadvantaged smaller
businesses without serving the interests
of wildlife conservation. This situation
was magnified with each year of the
established fee schedule since 2009 as
planned fee adjustments occurred in
order to meet the goal of recovering the
full costs of the wildlife inspection
program from the businesses that engage
in wildlife trade.

Under that schedule, the minimum
fee for the inspection of a “‘routine”
shipment that contains nonliving
products made from species that move
freely in trade (i.e., do not require a
permit under Federal wildlife
regulations and are not listed as
injurious) now stands at $93. This cost
must be paid regardless of the value or
size of the shipment.

Some importers and exporters
shipping small shipments (shipments
containing 1 to 25 items made from
wildlife) have been able to absorb this
cost without undue hardship by
consolidating shipments, passing on
costs to consumers, and making other
adjustments in business practices. Other
companies shipping small shipments
have not readily been able to make such
adjustments.

These businesses have seen their per-
shipment inspection fee increase
steadily as a percentage of the value of
the commodity being shipped. This
escalation has taken place at a time
when—because of the global economic
downturn that followed on the heels of
the 2008 U.S. financial crisis—
businesses have not been able to make
concomitant increases in retail prices
paid by the consumer. In some cases,
the inspection fee may even exceed the
value of the product being shipped.
With these inspection fees, some of
these companies may no longer find it
profitable to market their products
overseas.

The Service’s inspection fee schedule
may have resulted in inordinate and
unsustainable inspection costs for
imports and exports that have
disproportionately undercut the ability
of certain businesses to respond to
growing pressure to deal directly with
consumers via internet-based purchases

and other small shipping practices and
do so profitably.

In adopting the 2008—-2012 inspection
fee schedule, the Service had assumed
that it would be able to conduct routine
reanalysis and adjustment of wildlife
inspection fees so as to implement new
fees reflective of economic realities that
would be in place at the end of that 5-
year period. Unforeseen administrative
delays have resulted in the
postponement of this effort and made it
impossible for the Service to adjust for
any unforeseen impact of its fee
structure on certain U.S. businesses
through the standard rulemaking
procedure. Moreover, any impacts to
businesses engaged primarily in low-
volume shipments of wildlife have been
magnified by the economic downturn.
Under the Administrative Procedure Act
(5 U.S.C. 551-553), our normal practice
is to publish regulations with a 30-day
delay in effective date. But in this case,
the Service is taking immediate action
to address this possible fee inequity in
advance of a planned reassessment of its
wildlife inspection user fee schedule.
We are using the “good cause”
exemptions under 5 U.S.C. 553(b) and
(d)(3) to issue this rule without first
invoking the usual notice and public
comment procedure and to make this
rule effective upon publication.

The “good cause” exemption is
particularly relevant here because, as
the Service begins the process for
reexamining its fee structure, it needs to
collect data regarding both the impact of
changing the user fee structure on the
business community and its ability to
fully fund the wildlife inspection
program. This interim rule will allow
the Service to collect data with
relatively low risk to the conservation
goals of the Service and assist at least
some businesses that may be currently
experiencing an undue economic
hardship. This interim rule does not add
requirements on anyone; it merely
relaxes fee requirements on as many as
1,000 licensees while more data are
gathered. The Service is committed to
finalizing this rule after careful
consideration of both public comments
and collection of additional data.?

1Including, for example, American Transfer &
Storage Co. v. Interstate Commerce Com., 719 F.2d
1283, 1293-94 (5th Cir. 1983) (“* * * without
interim rules before the final rules took effect, the
Commission would have been deprived of useful
knowledge and experience gained in observing how
alternative procedures worked under the new MCA
while considering other methods suggested by the
public comments to the interim rules.); National
Customs Brokers & Forwarders Ass’n of Am. v.
United States, 18 C.1.T. 754, see 764 and 765 (1994)
(Customs’ “good cause” exception argument
pursuant to § 553(b)(3)(B) is reasonable based on the

Continued
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Public Comments

You may submit your comments and
materials concerning this interim rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES. If you submit
information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Office of Law Enforcement (see
FOR FURTHER INFORMATION CONTACT).

Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. OIRA has determined
that this rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

context within which these regulations were
promulgated. The “good cause” exception is fact or
context-dependent. Mid-Tex Elec. Coop., Inc. v.
Federal Energy Regulatory Comm’n, 822 F.2d 1123,
1132 (D.C. Cir. 1987). The interim status of the
challenged regulations is a significant factor in the
Court’s conclusion.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Essentially all of the businesses that
engage in commerce by importing or
exporting wildlife or wildlife products
would be considered small businesses
according to the Small Business
Administration. While this rule will
have a beneficial economic effect on
certain small businesses, we do not
believe it will have a significant
economic effect on a substantial number
of small businesses as defined under the
Regulatory Flexibility Act. Our data
indicate that approximately 1,000 of
more than 10,000 licensed businesses
could take advantage of the economic
benefits provided by this fee exemption
program. We do not believe that a Small
Entity Compliance Guide is required
because we have developed a user-
friendly process of self-certification to
obtain the benefits of this program.

Service enforcement priorities
establish that enforcement of Federal
laws and regulations related to
violations involving the import or
export of non-Federal trust species of
fish or wildlife is low priority. Because
an undue economic burden may have
been placed on businesses importing or
exporting small volumes of low-value
wildlife parts and products that are
considered to be low risk for the
Service, we have created a fee
exemption program for low-risk
importations and exportations as an
interim measure while we work on a
new economic analysis and determine
any changes needed to the current user
fee structure.

Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 804(2))

This interim rule is not a major rule
under the Small Business Regulatory
Enforcement Fairness Act as it will not
have an annual effect on the economy
of $100 million or more. Moreover, this
rule will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; in fact, it will
decrease costs to certain businesses.
This interim rule will reduce costs by
creating a user fee exemption program
for low-risk importations and
exportations as an interim measure
while we work on a new economic
analysis and determine any changes
needed to the current user fee structure.

Finally, this rule will not have
significant negative effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based companies to compete
with foreign-based companies: It will

have the opposite effect. The continued
expansion of the internet as a tool for
commerce has made it not only
possible, but imperative, in recent years
for more and more businesses—
especially small businesses—to sell
directly to individual consumers. In the
context of this business model, costs
such as wildlife import/export
inspection fees can be a tipping factor
in the profitability and resulting
viability of such business transactions.
Global consumers increasingly expect to
be able to order whatever they want
whenever they want it from anywhere
in the world, but some businesses
dealing in wildlife products have been
stymied in their ability to capitalize on,
and compete in, these growing overseas
markets.

With this interim rule, businesses that
possess a valid Service import/export
license may request to participate in a
fee exemption program through our
electronic filing system, thereby
stimulating competition, employment,
investment, productivity, innovation,
and the ability for U.S.-based companies
to compete with foreign-based
companies.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

Under the Unfunded Mandates
Reform Act:

a. This interim rule will not
significantly or uniquely affect small
governments. A Small Government
Agency Plan is not required. We are the
lead Federal agency for implementing
regulations that govern and monitor the
importation and exportation of wildlife.
Therefore, this interim rule has no effect
on small governments’ responsibilities.

b. This interim rule will not produce
a Federal requirement that may result in
the combined expenditure by State,
local, or tribal governments of $100
million or greater in any year, so it is
not a ‘“‘significant regulatory action”
under the Unfunded Mandates Reform
Act. This interim rule will not result in
any combined expenditure by State,
local, or tribal governments. The
inspection program for imported and
exported wildlife products is solely a
Federal responsibility.

Executive Order 12630 (Takings)

Under Executive Order 12630, this
interim rule does not have significant
takings implications. A takings
implication evaluation is not required.
Under Executive Order 12630, this
interim rule does not affect any
constitutionally protected property
rights. This interim rule will not result
in the physical occupancy of property,
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the physical invasion of property, or the
regulatory taking of any property.

Executive Order 13132 (Federalism)

Under Executive Order 13132, this
interim rule does not have significant
Federalism effects. A Federalism impact
summary statement is not required. This
interim rule will not have a substantial
direct effect on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The inspection
program for imported and exported
wildlife products is solely a Federal
responsibility.

Executive Order 12988 (Civil Justice
Reform)

Under Executive Order 12988, the
Office of the Solicitor has determined
that this interim rule does not overly
burden the judicial system and meets
the requirements of sections 3(a) and
3(b)(2) of the Order. Specifically, this
interim rule has been reviewed to
eliminate errors and ensure clarity, has
been written to minimize
disagreements, provides a clear legal
standard for affected actions, and
specifies in clear language the effect on
existing Federal law or regulation.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

We may not conduct or sponsor and
you are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The Office of Management and
Budget (OMB) has approved the
information collection requirements
regarding the submission of FWS Form
3-177 electronically through our eDecs
system, and assigned OMB Control
Number 1018-0012, which expires on
March 31, 2013. On October 3, 2012, we
published in the Federal Register (77
FR 60454) a notice of our intent to
request that OMB renew approval for
that information collection. In that
notice, we solicited comments for 60
days, ending on December 3, 2012.

This interim rule contains a new
collection of information that we
submitted to OMB for emergency review
and approval under Sec. 3507(d) of the
Paperwork Reduction Act (PRA).
Because our analysis indicates an undue
economic burden may have been placed
on businesses importing or exporting
small volumes of low-value wildlife
parts and products that are considered
to be low risk for the Service, we have
created a user fee exemption program as
an interim measure while we work on
a new economic analysis and determine

any changes needed to the current user
fee structure.

With this interim rule, businesses that
possess a valid Service import/export
license may request to participate in this
fee exemption program through our
electronic filing system (eDecs).
Qualified licensees will need to create
an eDecs filer account as an importer or
exporter if they do not already have one
and file their required documents
electronically. To be an approved
participating business in the program
and receive an exemption from the
designated port base inspection fee, the
licensed business will need to certify
that it will exclusively import or export
nonliving wildlife that is not listed as
injurious under 50 CFR part 16 and does
not require a permit or certificate under
50 CFR parts 15 (Wild Bird
Conservation Act), 17 (Endangered
Species Act), 18 (Marine Mammal
Protection Act), 20 (Migratory Bird
Treaty Act), 21 (Migratory Bird Treaty
Act), 22 (Bald and Golden Eagle
Protection Act), or 23 (the Convention
on International Trade in Endangered
Species of Wild Fauna and Flora). The
requesting business will also need to
certify that it will exclusively import or
export the above type of wildlife
shipments where the quantity in each
shipment of wildlife parts or products is
25 or fewer and the total value of each
wildlife shipment is $5,000 or less. Any
licensed business that has more than
two wildlife shipments that were
refused clearance in the 5 years prior to
its request is not eligible for the
program. In addition, any licensees that
have been assessed a civil penalty,
issued a Notice of Violation, or
convicted of a misdemeanor or felony
violation involving wildlife import or
export will not be eligible to participate
in the program.

We requested that OMB assign a new
number for the fee exemption program.
OMB approved our request for
emergency approval and assigned OMB
Control No. 1018-0152, which expires
April 30, 2013.

OMB Control No.: 1018-0152.

Title: User Fee Exemption Program for
Low-Risk Importations and
Exportations, 50 CFR 14.94(k)(4).

Service Form Number: None.

Description of Respondents:
Businesses that exclusively trade in
small volumes of low-value, non-
Federally protected wildlife parts and
products.

Respondent’s Obligation: Required to
obtain or retain a benefit.

Frequency of Collection: On occasion.

Total Annual Number of Responses:
1,000.

Completion Time per Response: 1
minute.

Total Annual Burden Hours: 17
hours.

We will incorporate the burden
associated with the fee exemption
program into our renewal of OMB
Control No. 1018-0012. When OMB
approves our renewal, we will
discontinue the new OMB control
number.

As part of our continuing efforts to
reduce paperwork and respondent
burdens, we invite the public and other
Federal agencies to comment on any
aspect of the reporting burden
associated with the user fee exemption
program. We specifically invite
comments concerning:

e Whether or not the collection of
information is necessary for the proper
performance of our management
functions involving CITES, including
whether or not the information will
have practical utility;

¢ The accuracy of our estimate of the
burden for this collection of
information;

e Ways to enhance the quality, utility,
and clarity of the information to be
collected; and

e Ways to minimize the burden of the
collection of information on
respondents.

If you wish to comment on the
information collection requirements of
this interim rule, send your comments
to the Service Information Collection
Clearance Officer, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, MS 2042-PDM, Arlington, VA
22203 (mail); or INFOCOL@fws.gov
(email).

National Environmental Policy Act

This interim rule has been analyzed
under the criteria of the National
Environmental Policy Act (NEPA). This
interim rule does not amount to a major
Federal action significantly affecting the
quality of the human environment. An
environmental impact statement/
evaluation is not required. This interim
rule is categorically excluded from
further NEPA requirements under part
516 of the Departmental Manual,
Chapter 2, Appendix 1.10. This
categorical exclusion addresses policies,
directives, regulations, and guidelines
that are of an administrative, financial,
legal, technical, or procedural nature
and whose environmental effects are too
broad, speculative, or conjectural to
lend themselves to meaningful analysis
under NEPA.
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Executive Order 13175 (Tribal
Consultation) and 512 DM 2
(Government-to-Government
Relationship With Tribes)

Under the President’s memorandum
of April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22951), Executive Order 13175, and 512
DM 2, we have evaluated possible
effects on federally recognized Indian
tribes and have determined that there
are no adverse effects. Individual tribal
members must meet the same regulatory
requirements as other individuals who
import or export wildlife.

Executive Order 13211 (Energy Supply,
Distribution, or Use)

Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking
actions that significantly affect energy
supply, distribution, and use. This
interim rule will create a user fee
exemption program for certain low-risk
importations and exportations as an
interim measure while we work on a
new economic analysis and determine
any changes needed to the current user
fee structure. This interim rule is not a
significant regulatory action under
Executive Order 12866, and it is not
expected to significantly affect energy
supplies, distribution, and use.
Therefore, this action is a not a
significant energy action and no
Statement of Energy Effects is required.

List of Subjects in 50 CFR Part 14

Animal welfare, Exports, Fish,
Imports, Labeling, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

For the reasons described above, we
amend part 14, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations as set forth below.

PART 14—IMPORTATION,
EXPORTATION, AND
TRANSPORTATION OF WILDLIFE

m 1. The authority citation for part 14
continues to read as follows:

Authority: 16 U.S.C. 668, 704, 712, 1382,
1538(d)—(f), 1540(f), 33713378, 4223—4244,
and 4901-4916; 18 U.S.C. 42; 31 U.S.C. 9701.
m 2. Amend § 14.94 by adding paragraph
(k)(4) to read as follows:

§14.94 What fees apply to me?
* * * * *

(k) * % %

(4) Fee exemption program for low-
risk importations and exportations—(i)
Program criteria. Businesses that require

an import/export license under § 14.93
may be exempt from the designated port
base inspection fee as set forth in this
paragraph (k)(4)(i). To participate in this
program, you, the U.S. importer or
exporter, must continue to pay the
overtime fees, the nondesignated port
base fees, or the import/export license
and nondesignated port application
fees, and your business must meet all of
the following conditions:

(A) Each shipment does not contain
live wildlife.

(B) Each shipment does not contain
wildlife that requires a permit or
certificate under parts 15, 17, 18, 20, 21,
22, or 23 of this chapter or is listed
under part 16 of this chapter.

(C) Each shipment contains 25 or
fewer wildlife parts and products
containing wildlife.

(D) Each wildlife shipment is valued
at $5,000 or less.

(E) Your business has not been
assessed a civil penalty, issued a
violation notice, or convicted of any
misdemeanor or felony violations
involving the import or export of

wildlife.

(F) Your business has had two or
fewer wildlife shipments that were
refused clearance in the 5 years prior to
the receipt of your request by the
Service.

(G) Your business has not previously
participated in the program and been
removed for failure to meet the criteria.

(ii) Program participation. To
participate in the fee exemption
program for low-risk importations and
exportations, you must use the Service’s
electronic declaration filing system
(eDecs) and take the following actions:

(A) You must certify that you will
exclusively import and export wildlife
shipments that meet all the criteria in
paragraph (k)(4)(i) of this section and
renew this certification annually. Upon
completion of the certification and
review of the criteria by the Service,
eDecs will notify you if you have been
approved to participate in the program.

(B) You must continue to meet the
criteria in paragraph (k)(4)() of this
section while participating in the
program. If you fail to meet the criteria
after approval, you will be removed
from the program and must pay all
applicable fees.

(C) If approved to participate in the
program you must file FWS Form 3-177
and all required accompanying
documents electronically using eDecs
for each shipment and meet all other
requirements of this part.

Dated: October 23, 2012.
Rachel Jacobson,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2012-26504 Filed 10-25-12; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120316196-2195-01]
RIN 0648-BB89

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Northeast
Multispecies Fishery; Interim Action;
Rule Extension

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; interim
measures extended, and request for
comments.

SUMMARY: This rule extends interim Gulf
of Maine Atlantic cod catch limits and
fishery management measures through
the end of the 2012 fishing year (April
30, 2013). The need for the interim
measures is unchanged, which was to
establish Gulf of Maine cod annual
catch limits and implement recreational
management measures that will
constrain catch to the recreational sub-
annual catch limit. The intended effect
of the interim measures is to reduce
overfishing occurring on Gulf of Maine
cod in anticipation of further action to
end overfishing in the 2013 fishing year.
DATES: The expiration date of the
temporary rule published May 1, 2012
(77 FR 25623) is extended to April 30,
2013. Comments are accepted through
November 26, 2012.

ADDRESSES: You may submit comments
on this document, identified by
“NOAA-NMFS-2012-0045,” by any of
the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2012-0045 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.
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e Mail: Submit written comments to
John K. Bullard, Regional
Administrator, 55 Great Republic Drive,
Gloucester, MA 01930.

e Fax (978) 281-9135.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

Copies of the supplemental
environmental assessment (EA)
prepared for this action by NMFS are
available from John Bullard, Regional
Administrator, 55 Great Republic Drive,
Gloucester, MA 01930. The
supplemental EA is accessible via the
Internet at http://www.nero.noaa.gov. A
copy of the most recent stock
assessment for Gulf of Maine cod is also
accessible via the Internet at http://
www.nefsc.noaa.gov/groundfish.

FOR FURTHER INFORMATION CONTACT:
Brett Alger, Fisheries Management
Specialist, phone: 978-675-2153.

SUPPLEMENTARY INFORMATION:
Background

As fully described in the initial
interim rule implemented on May 1,
2012, (77 FR 25623), the final Gulf of
Maine (GOM) cod assessment results
were finalized in late January 2012. At
that time, NMFS notified the New
England Fishery Management Council
(Council), as required by section
304(e)(7) of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), that the
GOM cod rebuilding program was not
making adequate progress toward
rebuilding the stock, and that the
Council must prepare an amendment
within 2 years to rebuild the GOM cod
stock. As authorized at section 304(e)(6)
of the Magnuson-Stevens Act, the
Council requested the Secretary of
Commerce (Secretary) to implement
interim measures to reduce, rather than
end, overfishing of GOM cod while the
Council developed a rebuilding plan. In
response to the Council request and
acting on behalf of the Secretary under
authority granted by section 305(c) of
the Magnuson-Stevens Act, NMFS
implemented an initial interim rule May
1, 2012, to reduce rather than end
overfishing on GOM cod during fishing
year (FY) 2012, with the intent to extend
the initial interim rule measures for the
rest of FY 2012. However, the
effectiveness for such rules is limited in
duration. Rules may be issued for no
more than 180 days with an extension
of up to an additional 186 days to
provide 12 months of interim measures.
Therefore, this final interim rule
extends the measures in the initial
interim rule. The initial interim rule
provided detailed information on how

the interim measures are consistent with
the authority provided by the
Magnuson-Stevens Act and applicable
NMFS guidelines for issuing interim
measures. The background and
authority-related information is not
repeated here.

This temporary final rule extends the
interim GOM cod catch limits and
recreational management measures that
were implemented on May 1, 2012. The
initial interim measures expire on
October 29, 2012; therefore, it is
necessary to extend the interim
measures until April 30, 2013, so that
catch limits and recreational
management measures are in place for
the entire 2012 FY.

Eight comments were received on the
initial interim rule. Responses to those
comments are found in the Comments
and Responses section later in this
preamble.

Annual Catch Limits and Allocation

The initial interim rule implemented
a GOM cod total annual catch limit
(ACL) of 6,700 mt that was divided
among the various fishery components
(Table 1). The distribution of ACL
between sectors and the common pool
was based on preliminary sector rosters
in the initial interim rule. Subsequently,
there have been two modifications to
the original sector and common pool
distribution based on final sector rosters
(June 25, 2012, 77 FR 37816) and
carryover from FY 2011 (September 26,
2012, 77 FR 59132). While the total ACL
of 6,700 mt has remained unchanged,
Table 1 highlights the revised
allocations to sectors and the common
pool. This interim rule extends the
allocations in the most recent rule that
published September 26, 2012.

TABLE 1—GOM COD ALLOCATIONS BY FISHERY (MT)

Sector
Commlon Recreational St?te Other
Allocation Carryover poo waters
GOM Cod Interim Rule .......coccoiiiiiiiiieeeee e 3,618 471 81 2,215 253 62
Final Sector Rosters 3,619 471 80 2,215 253 62
FY 2011 Carryover 3,619 467.2 80 2,215 253 62

Recreational Fishery Management
Measures

The initial interim rule reduced the
GOM cod recreational fishery minimum
fish size from 24 in (61.0 cm) to 19 in
(48.3 cm) and implemented a 9-fish bag
limit (reduced from 10) to constrain
catch to the recreational sub-ACL of
2,215 mt. These measures were based on
analysis conducted by the Northeast
Fisheries Science Center (NEFSC) using

a new, but preliminary modeling
approach and analytical model. Because
of the uncertainty of the model and
effectiveness of the measures, NMFS
highlighted these concerns in the initial
interim rule and outlined a plan to
convene an external peer review of the
model in question prior to this
extension. A subset of the New England
and Mid-Atlantic Fishery Management
Councils’ Science and Statistical
Committees (SSC) convened on

September 7, 2012, in Woods Hole, MA,
to peer review the model and methods.
The final SSC report found that the
modeling approach was technically
sound and represented an improvement
over prior methods. Therefore, based on
the findings of the peer review and the
final report, this interim final rule
extends the recreational measures
through the end of FY 2012.
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Comments and Responses

NMEF'S received eight comments
during the comment period on the
initial interim rule, five from private
citizens, one from the Massachusetts
Division of Marine Fisheries (DMF), and
two from non-governmental
organizations (Earth Justice and
Oceana). Three of the comments from
private citizens did not address
measures of the rule and, as such, no
responses have been provided.

Comment 1: The individual
commented on the cod catch of different
components of the recreational fishery
and asked for additional reporting
requirements for large party/charter
vessels.

Response: Vessel trip reports are
submitted by all recreational party/
charter vessels to NMFS and the Marine
Recreational Information Program
collects, analyzes, and reports
recreational fishing data. This interim
rule was very limited in scope and
duration for the purposes of reducing
overfishing for 1 year, and therefore, did
not address the larger issues and
concerns about the sources of data that
are needed to make management
decisions, or consider modifying
reporting requirements for the
recreational fishery. The Council is the
more appropriate forum for examining
these larger issues regarding fishery
effort and catch information by different
components of the recreational fishery
and to determine appropriate
management measures.

Comment 2: The individual requested
a new stock assessment that involves
more input from members of the fishing
industry.

Response: This comment does not
directly pertain to the measures in the
interim rule. The NEFSC will be
completing stock assessments for
Georges Bank (GB) and GOM cod in
December 2012; these updates will
provide catch advice to the Council for
FY 2013. The NEFSC also recently
hosted two workshops that included
members of the fishing industry; one
that reviewed the estimates of cod
discard mortality rates and another that
addressed the potential use of
commercial catch per unit effort
information in upcoming cod stock
assessments. Lastly, the NEFSC has
committed to side-by-side research with
fishing industry vessels and the
NEFSC’s research vessels in the future.

Comment 3: Earth Justice requested
that NMFS reject a Council request to
allow partial access to the groundfish
mortality closed areas. They also asked
that NMFS develop a mid-year report on

the interim catch levels and ongoing
rebuilding efforts for GOM cod.

Response: NMFS denied the Council
request to open closed areas in the
initial interim rule and does not change
that decision in this interim final rule.
NMFS does not intend to complete a
separate mid-year report at this time
because commercial and recreational
catch information is available (http://
www.nero.noaa.gov/ro/fso/
MultiMonReports.htm) and a
comprehensive stock assessment is
scheduled to occur in December of this
year. At the end of FY 2012, NMFS
intends to evaluate the commercial and
recreational catch data and publish a
final report on fishery performance. As
mentioned above, the NEFSC will be
completing a new GOM cod stock
assessment which will provide insight
on rebuilding efforts and help determine
future catch levels and management
measures for FY 2013.

Comment 4: The Massachusetts DMF
and Oceana commented that there is
inadequate and inaccurate catch
monitoring given the current coverage
rates of at-sea monitoring (25 percent),
low catch limits for GOM cod, and the
inability to enforce full retention of all
legal-sized fish on unobserved trips.

Response: These comments align with
a similar comment NMFS received for
the FY 2012 Sector Operations Plan
Rule, which suggested that the at-sea
monitoring rate of 25 percent is
inadequate. NMFS has determined,
based on current information and
analysis, that for FY 2012, the
prescribed level of at-sea monitoring
coverage is likely to provide reasonably
accurate estimates of catch for sector
vessels. However, The Plan
Development Team (PDT) for the
Council’s Groundfish Oversight
Committee and NMFS, are conducting
an in depth examination into the
adequacy of at-sea monitoring in the
sector program; NMFS will reconsider
the monitoring rate once this
examination is complete. Moreover,
because of the limited scope and
duration of this interim rule, it is not
appropriate or practicable to consider
adjustments to the at-sea monitoring
program and coverage levels in the
middle of the fishing season. Resources
for hiring, training, and allocating at-sea
monitors have been made for the full
year. Adjusting at-sea monitoring levels
and protocol part way through the year
has implications on sector operations
and catch monitoring which should be
addressed more fully in the Council
process. Therefore, NMFS is attempting
to address these concerns for FY 2013
and beyond.

Classification

The Regional Administrator,
Northeast Region, NMFS, determined
that this interim final rule is necessary
for the conservation and management of
the GOM cod fishery and that it is
consistent with the Magnuson-Stevens
Act and other applicable law.

Pursuant to 5 U.S.C. 553(d)(3), the
Assistant Administrator finds good
cause to waive the full 30-day delay in
effectiveness for this rule. This rule
merely extends the rule currently in
place for an additional 6 months. The
need for this extension was fully
anticipated and announced to the public
in the initial interim rule published on
May 1, 2012. Accordingly, the entities
affected by this rule and the public have
no need to be made aware of or adjust
to this rule by delaying its effectiveness
for 30 days. The primary reason for
delaying the effectiveness of Federal
regulations is not present, and,
therefore, such a delay would serve no
public purposes. On the other hand, it
would be contrary to the public interest
if this rule does not become effective on
October 29, 2012, because the
previously established ACL for FY 2012
of 8,551 mt would become effective,
with the result that overfishing would
not be reduced. These measures would
increase overfishing on the GOM cod
stock and, as such, are inconsistent with
the Magnuson-Stevens Act, the stated
intent of the GOM cod rebuilding
program, and the FMP. Moreover,
failing to have the rule effective on
October 29, 2012, may lead to confusion
in the fishing community as to what
regulations govern the harvest of GOM
cod. For these reasons, there is good
cause to waive the requirement for
delayed effectiveness. NMFS has
consulted with the Office of Information
and Regulatory Affairs (OIRA) and due
to the circumstances described above
this action is exempt from review under
Executive Order 12866.

Under section 608 of the Regulatory
Flexibility Act, an agency may waive
the requirement to perform a regulatory
flexibility analysis for a rule where the
agency finds that the “rule is being
promulgated in response to an
emergency that makes compliance or
timely compliance with [the regulatory
flexibility analysis requirements]
impracticable.” 5 U.S.C. 608. As
discussed in the preamble and
classification section of initial interim
rule, NMFS takes this action to address
an emergency situation in the GOM cod
fishery. Undertaking a regulatory
flexibility analysis would delay this
action and put the GOM cod and any
small businesses that depend on it at
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further risk. Because the nature of this
emergency requires immediate action,
NMFS finds that compliance with the
Regulatory Flexibility Act is
impracticable. Thus, the requirements of
the Regulatory Flexibility Act are hereby
waived.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 23, 2012.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2012-26416 Filed 10-25-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 120424023-1023-01]
RIN 0648—-XC282

Fisheries Off West Coast States;
Modifications of the West Coast
Commercial and Recreational Salmon
Fisheries; Inseason Actions #22
through #26

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of fishing seasons
and landing and possession limits;
request for comments.

SUMMARY: NMFS announces 5 inseason
actions in the ocean salmon fisheries.
These inseason actions modified the

commercial and recreational fisheries in
the area from the U.S./Canada Border to
Humboldt South Jetty, California.
DATES: The effective dates for the
inseason action are set out in this
document under the heading Inseason
Actions. Comments will be accepted
through November 13, 2012.
ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2012—-0079,
by any one of the following methods:

o Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
enter NOAA-NMFS-2012-0079 in the
search box. Locate the document you
wish to comment on from the resulting
list and click on the “Submit a
Comment” icon on the right of that line.

e Mail: William W. Stelle, Jr.,
Regional Administrator, Northwest
Region, NMFS, 7600 Sand Point Way
NE., Seattle, WA 98115-6349.

e Fax:206-526—6736, Attn: Peggy
Mundy.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
submitted voluntarily by the sender will
be publicly accessible. Do not submit
confidential business information or
otherwise sensitive or protected

information. NMFS will accept
anonymous comments (enter N/A in the
required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Peggy Mundy at 206-526—4323.

SUPPLEMENTARY INFORMATION:
Background

In the 2012 annual management
measures for ocean salmon fisheries (77
FR 25915, May 2,2012), NMFS
announced the commercial and
recreational fisheries in the area from
the U.S./Canada Border to the U.S./
Mexico Border, beginning May 1, 2012,
and 2013 salmon seasons opening
earlier than May 1, 2013.

NMEFS is authorized to implement
inseason management actions to modify
fishing seasons and quotas as necessary
to provide fishing opportunity while
meeting management objectives for the
affected species (50 CFR 660.409). Prior
to taking inseason action, the Regional
Administrator (RA) consults with the
Chairman of the Pacific Fishery
Management Council (Council) and the
appropriate State Directors (50 CFR
660.409(b)(1)). Management of the
salmon fisheries is generally divided
into two geographic areas: north of Cape
Falcon (U.S./Canada Border to Cape
Falcon, Oregon) and south of Cape
Falcon (Cape Falcon, Oregon to the
U.S./Mexico Border).

Inseason Actions

The table below lists the inseason
actions announced in this document.

Effective date

Salmon fishery affected

Inseason action number
22 September 7, 2012
28 e ————————————————— September 13, 2012
24 o —————— September 20, 2012
25 e ——————————————— September 19, 2012
26 i —————————— September 27, 2012

Commercial fishery from Humbug Mountain, Oregon to the
Oregon/California Border (Oregon Klamath Management
Zone or Oregon KMZ).

Recreational fishery from Queets River to Leadbetter Point
(Westport subarea).

Recreational fishery from Cape Falcon, Oregon to Humbug
Mountain, Oregon.

Commercial fishery from Oregon/California Border to Hum-
boldt South Jetty, California (California KMZ).

Recreational fisheries from U.S./Canada Border to Queets
River, Washington (Neah Bay and La Push subareas).

Inseason Action #22

The RA consulted with
representatives of the Council, Oregon
Department of Fish and Wildlife
(ODFW), and California Department of
Fish and Game (CDFG) on September 7,
2012.

The information considered during
this consultation related to catch and
effort to date in the commercial salmon
fisheries south of Cape Falcon in the
Oregon KMZ. Inseason action #22
closed the commercial salmon fishery in
the Oregon KMZ on September 7, 2012,
due to projected attainment of Chinook

salmon quota. On September 7, 2012,
the states recommended this action and
the RA concurred; inseason action #22
took effect on September 7, 2012, and
remained in effect until the end of the
fishing season. Inseason action to effect
season closure due to attainment of
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quota is authorized by 50 CFR
660.409(a)(1).

Inseason Action #23

The RA consulted with
representatives of the Council,
Washington Department of Fish and
Wildlife (WDFW), and ODFW on
September 11, 2012. The information
considered during this consultation
related to catch and effort to date in the
recreational salmon fishery north of
Cape Falcon. Inseason action #23
adjusted the daily bag limit for the
recreational salmon fishery in the
Westport subarea (Queets River to
Leadbetter Point) to two fish per day
both of which can be a coho salmon and
unmarked coho may be retained. This
action was taken to allow greater access
to available coho quota in the
recreational fishery. On September 11,
2012, the states recommended this
action and the RA concurred; inseason
action #23 took effect on September 13,
2012, superseding inseason action #16
(77 FR 61728, October 11, 2012), and
remained in effect until the end of the
fishing season. Modification of
recreational bag limits is authorized by
50 CFR 660.409(b)(1)(iii).

Inseason Action #24

The RA consulted with
representatives of the Council, ODFW,
and CDFG on September 18, 2012. The
information considered during this
consultation related to catch and effort
to date in the recreational salmon
fishery south of Cape Falcon. Inseason
action #24 adjusted the schedule for the
Cape Falcon to Humbug Mountain non-
mark-selective coho fishery. The
opening scheduled preseason for
September 20 through September 22
was changed to September 21 only. This
action was taken due to projected
attainment of non-mark-selective quota
for this fishery. On September 18, 2012,
the states recommended this action and
the RA concurred; inseason action #24
took effect on September 20, 2012 and
remained in effect until September 22,
2012. Inseason modification of fishing
seasons is authorized by 50 CFR
660.409(b)(1)(i).

Inseason Action #25

The RA consulted with
representatives of the Council, ODFW,
and CDFG on September 19, 2012. The
information considered during this
consultation related to catch and effort
to date in the commercial salmon
fishery in the California KMZ. Inseason
action #25 closed the commercial
salmon fishery between the Oregon/
California Border and Humboldt South
Jetty on September 19, 2012 due to

projected attainment of Chinook salmon
quota. On September 19, 2012, the states
recommended this action and the RA
concurred; inseason action #25 took
effect on September 19, 2012 and
remained in effect through the end of
the fishing season. Inseason action to
effect season closure due to attainment
of quota is authorized by 50 CFR
660.409(a)(1).

Inseason Action #26

The RA consulted with
representatives of the Council, (WDFW),
and (ODFW) on September 27, 2012.
The information considered during this
consultation related to catch and effort
to date in the recreational salmon
fisheries north of Cape Falcon. Inseason
action #26 transferred 150 coho salmon
from the recreational fishery quota for
the Neah Bay subarea to the recreational
fishery quota for the La Push subarea.
This action resulted in a final coho
quota of 8,200 for Neah Bay and 2,360
for La Push. This action was taken to
allow the La Push fall fishing season to
proceed as scheduled for September 29
through October 14 (77 FR 25915, May
2, 2012) while staying within the coho
quota. On September 27, 2012, the states
recommended this action and the RA
concurred; inseason action #26 took
effect on September 27, 2012 and
remains in effect until the end of the
fishing season or subsequent inseason
action. Inseason modification of quotas
and/or fishing seasons is authorized by
50 CFR 660.409(b)(1)(i).

All other restrictions and regulations
remain in effect as announced for the
2012 Ocean Salmon Fisheries (77 FR
25915, May 2, 2012) and subsequent
inseason actions (77 FR 55426,
September 10, 2012; and 77 FR 61728,
October 11, 2012) not otherwise
modified herein.

The RA determined that the best
available information indicated that the
stock abundance, and catch and effort
projections supported the above
inseason actions recommended by the
states. The states manage the fisheries in
state waters adjacent to the areas of the
U.S. exclusive economic zone in
accordance with these Federal actions.
As provided by the inseason notice
procedures of 50 CFR 660.411, actual
notice of the described regulatory
actions was given, prior to the date the
action was effective, by telephone
hotline number 206-526-6667 and 800—
662—9825, and by U.S. Coast Guard
Notice to Mariners broadcasts on
Channel 16 VHF-FM and 2182 kHz.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good

cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of the
regulatory actions was provided to
fishers through telephone hotline and
radio notification. These actions comply
with the requirements of the annual
management measures for ocean salmon
fisheries (77 FR 25915, May 2, 2012),
the West Coast Salmon Plan, and
regulations implementing the West
Coast Salmon Plan (50 CFR 660.409 and
660.411). Prior notice and opportunity
for public comment was impracticable
because NMFS and the state agencies
had insufficient time to provide for
prior notice and the opportunity for
public comment between the time the
fishery catch and effort data were
collected to determine the extent of the
fisheries, and the time the fishery
modifications had to be implemented in
order to ensure that fisheries are
managed based on the best available
scientific information, thus allowing
fishers access to the available fish at the
time the fish were available while
ensuring that quotas are not exceeded.
The AA also finds good cause to waive
the 30-day delay in effectiveness
required under 5 U.S.C. 553(d)(3), as a
delay in effectiveness of these actions
would allow fishing at levels
inconsistent with the goals of the
Salmon Fishery Management Plan and
the current management measures.

These actions are authorized by 50
CFR 660.409 and 660.411 and are
exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 23, 2012.
James P. Burgess,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-26414 Filed 10-25-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648-XC319

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for pollock in Statistical Area
620 of the Gulf of Alaska (GOA). This
action is necessary to fully use the 2012
total allowable catch of pollock in
Statistical Area 620 of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 24, 2012, through
1200 hrs, A.l.t., November 1, 2012.
Comments must be received at the
following address no later than 4:30
p-m., A.l.t., November 13, 2012.
ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2012-0213,
by any one of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2012-0213 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586—7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be

considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMFS closed directed fishing for
pollock in Statistical Area 620 of the
GOA under § 679.20(d)(1)(iii) on
October 1, 2012 (77 FR 60321, October
3,2012).

As of October 22, 2012, NMFS has
determined that approximately 4,900
metric tons of pollock remain in the
directed fishing allowance for pollock in
Statistical Area 620 of the GOA.
Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)(i)(C), and
(a)(2)(iii)(D), and to fully utilize the
2012 TAC of pollock in Statistical Area
620 of the GOA, NMFS is terminating
the previous closure and is reopening
directed fishing pollock in Statistical
Area 620 of the GOA, effective 1200 hrs,
A.Lt., October 24, 2012.

The Administrator, Alaska Region
(Regional Administrator) considered the
following factors in reaching this
decision: (1) The current catch of
pollock in Statistical Area 620 of the
GOA and, (2) the harvest capacity and
stated intent on future harvesting

patterns of vessels in participating in
this fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of the directed
pollock fishery in Statistical Area 620 of
the GOA. Immediate notification is
necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 22, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMFS could not allow pollock fishery
in Statistical Area 620 of the GOA to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until November 13, 2012.

This action is required by § 679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 23, 2012.
James P. Burgess,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-26400 Filed 10-23-12; 4:15 pm]
BILLING CODE 3510-22-P
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FEDERAL ELECTION COMMISSION

11 CFR Part 104
[NOTICE 2012-07]

Rulemaking Petition: Electioneering
Communications Reporting

AGENCY: Federal Election Commission.

ACTION: Rulemaking petition: Notice of
availability.

SUMMARY: On October 5, 2012, the
Commission received a Petition for
Rulemaking from the Center for
Individual Freedom. See REG 2012-01
Electioneering Communications
Reporting (2012). The Petition urges the
Commission to revise the regulations
regarding the reporting of electioneering
communications.

DATES: Statements in support of or in
opposition to the Petition must be
submitted on or before December 26,
2012.

ADDRESSES: All comments must be in
writing. Comments may be submitted
electronically via the Commission’s
Web site at http://www.fec.gov/fosers/
(REG 2012-01 Electioneering
Communications Reporting (2012)).
Commenters are encouraged to submit
comments electronically to ensure
timely receipt and consideration.
Alternatively, comments may be
submitted in paper form. Paper
comments must be sent to the Federal
Election Commission, Attn.: Robert M.
Knop, Assistant General Counsel, 999 E
Street NW., Washington, DC 20463. All
comments must include the full name
and postal service address of a
commenter, and of each commenter if
filed jointly, or they will not be
considered. The Commission will post
comments on its Web site at the
conclusion of the comment period.

The Petition is available for
inspection in the Commission’s Public
Records Office, on its Web site, http://
www.fec.gov/fosers/ (REG 2012-01
Electioneering Communications
Reporting (2012)), and through its
Faxline service.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert M. Knop, Assistant General
Counsel, or Mr. Theodore M. Lutz,
Attorney, 999 E Street NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Commission
(“Commission”) has received a Petition
for Rulemaking from the Center for
Individual Freedom. The petitioner asks
that the Commission revise 11 CFR
104.20(c)(8) and (9) “by deleting the
phrase ‘pursuant to 11 CFR 114.15,’
thereby explicitly applying the
electioneering communication
disclosure obligations of corporations
and labor unions to any form of
electioneering communication.” The
Commission seeks comments on the
petition.

Copies of the Petition for Rulemaking
are available for public inspection at the
Commission’s Public Records Office,
999 E Street NW., Washington, DC
20463, Monday through Friday between
the hours of 9 a.m. and 5 p.m., and on
the Commission’s Web site, http://www.
fec.gov/fosers/ (REG 2012-01
Electioneering Communications
Reporting (2012)). Interested persons
may also obtain a copy of the Petition
by dialing the Commission’s Faxline
service at (202) 501-3413 and following
its instructions, at any time of the day
and week. Request document #273.

Consideration of the merits of the
Petition will be deferred until the close
of the comment period. If the
Commission decides that the Petition
has merit, it may begin a rulemaking
proceeding. Any subsequent action
taken by the Commission will be
announced in the Federal Register.

Dated: October 18, 2012.
Caroline C. Hunter,
Chair, Federal Election Commission.
[FR Doc. 2012—-26116 Filed 10-25—-12; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0966; Airspace
Docket No. 12-AWA-5]

RIN 2120-AA66
Proposed Modification of Class B
Airspace; Las Vegas, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify the Las Vegas, NV, Class B
airspace area to ensure the containment
of large turbine-powered aircraft within
Class B airspace, reduce air traffic
controller workload, and reduce the
potential for midair collision in the Las
Vegas terminal area.

DATES: Comments must be received on
or before December 26, 2012.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue SE., West
Building Ground Floor, RoomW12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2012—-0966 and
Airspace Docket No. 12-AWA-5, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
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Communications should identify both
docket numbers (FAA Docket No. FAA—
2012-0966 and Airspace Docket No. 12—
AWA-5) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Nos. FAA-2012—-0966 and
Airspace Docket No. 12-AWA-5.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5.00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Western Service Center, Operations
Support Group, Federal Aviation
Administration, 1601 Lind Ave. SW.,
Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

In August 1974, the FAA issued a
final rule establishing the Las Vegas,
NV, Terminal Control Area (TCA) with
an effective date of November 11, 1974
(39 FR 28518). The Las Vegas TCA
configuration was modified in 1982 by
raising some area floors to provide
greater flexibility for aircraft wishing to

avoid the airspace and by lowering and
realigning other areas to ensure that
turbine-powered aircraft operations
were fully contained within the TCA (47
FR 30052).

In 1993, as part of the Airspace
Reclassification Final Rule (56 FR
65638), the term ‘“‘terminal control area”
was replaced by “Class B airspace area.”
That rule did not change the
configuration of the TCA/Class B
airspace area.

The primary purpose of Class B
airspace is to reduce the potential for
midair collisions in the airspace
surrounding airports with high density
air traffic operations by providing an
area in which all aircraft are subject to
certain operating rules and equipment
requirements. FAA policy requires that
Class B airspace areas be designed to
contain all instrument procedures and
that air traffic controllers are to vector
aircraft to remain within Class B
airspace after entry. Controllers must
inform the aircraft when leaving and re-
entering Class B airspace if it becomes
necessary to extend the flight path
outside Class B airspace for spacing.
However, in the interest of safety, FAA
policy dictates that such extensions be
the exception rather than the rule.

Since the Las Vegas Class B airspace
was last modified in 1982, traffic
volume and passenger enplanements
have risen significantly. Recent
development and implementation of
arrival and departure procedures based
on RNAYV and satellite-based navigation
have resulted in changes to traffic flows
and climb/descent profiles serving
McCarran International Airport (LAS).
Today, over 95 percent of scheduled
flights in the LAS terminal area are
RNAYV equipped and the general
aviation community equipage has
advanced in step. After these
procedures were implemented, the FAA
conducted a review of the Class B
airspace area. The review included a 30-
day sampling of flight tracks in the
current Class B conducted in February—
March 2010. Analysis of the sampling
revealed that 2,880 aircraft temporarily
exited the Class B airspace while
arriving at or departing from LAS. The
same data were then reprocessed
utilizing the proposed Class B airspace
design to evaluate whether any
differences could be realized with the
airspace modifications. The analysis
indicated the potential for a reduction
in the number of Class B excursions by
an average of 69 percent. It was
determined that Class B airspace
modifications are necessary to reduce
the number of Class B excursions and
increase the number of air traffic

operations that would be contained
within the Class B.

McCarran International Airport is
located in a valley surrounded by
mountainous terrain. Three airports lie
in close proximity to LAS: Nellis Air
Force Base (LSV) is 11 NM northeast of
LAS; North Las Vegas Airport (VGT) is
8 NM northwest; and Henderson
Executive Airport (HND) is 6 NM south;
all of which contribute to the high
density of air traffic in the valley. Due
to the combination of terrain, high
density air traffic and airspace to the
north that is delegated to the Nellis Air
Traffic Control Facility, high
performance aircraft operating at LAS
are restricted to very limited arrival and
departure routings. These factors
compress aircraft onto heavily used
routes, which are directly dependent
upon the structure of Class B airspace to
ensure safety and efficiency. VFR
aircraft transition daily above the LAS
downwind and departure areas and are
routinely potential conflicts for LAS
arrival and departure traffic.

The airspace north of LAS and VGT
is highly congested with military
aircraft operating to and from Nellis
AFB. Potential routes into and out of
VGT and LAS on the north side have
been effectively eliminated by the
proximity and volume of operations at
Nellis AFB. This has forced VFR traffic
transitioning to and from VGT into an
area west of VGT.

LAS operations continue to exceed
the criteria to qualify for Class B
airspace. In calendar year (CY) 2011,
LAS ranked eighth on the list of the “50
Busiest FAA Airport Traffic Control
Towers,” with over 531,000 airport
operations (up approximately 5 per cent
from CY 2010 levels). For CY 2010 (the
latest validated figures), LAS ranked
ninth in the nation for passenger
enplanements with just under 19
million. Preliminary numbers for CY
2011 project a 4.52% increase over CY
2010 enplanements. Satellite airport
traffic at VGT, HND, and Boulder City
Municipal Airport (BVU) has also
increased significantly in recent years as
have operations at Nellis Air Force Base.
In CY 2011, combined airport
operations at VGT and HND added over
241,000 operations to the mix.

LAS air traffic navigation procedures
have been modified repeatedly over the
years to benefit from advances in
navigation technology. These advances
led to the development of new approach
procedures that provide needed course
guidance over difficult terrain areas.
However, the current LAS Class B
airspace design has not kept pace with
improvements in navigation capabilities
or today’s increased traffic volume and
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complexity. Consequently, the LAS
Class B does not fully contain turbine-
powered aircraft as required by FAA
directives. Some examples that illustrate
this problem are: (1) The Runway 25L
and 25R ILS approach procedures are
not fully contained within the Class B;
(2) due to terrain and airspace
limitations, controllers routinely must
vector aircraft to the Runway 01L ILS
localizer course. To enable these aircraft
to descend as prescribed to intercept the
glide slope at the proper altitude, they
are vectored momentarily outside the
Class B airspace: And, (3) some RNAV
arrivals are not fully contained within
the Class B. Containment of large
turbine-powered aircraft within Class B
airspace is a significant interest of the
FAA’s Office of Aviation Safety
Oversight. The limitations of the current
Class B design also contribute to
increased air traffic controller workload
and radio frequency congestion due to
the requirement that controllers issue an
advisory to pilots upon exiting and re-
entering the Class B.

Pre-NPRM Public Input

An Ad Hoc Committee was formed in
early 2010 to review the Las Vegas Class
B airspace and provide
recommendations to the FAA about the
proposed design. The Committee was
chaired by the State of Nevada
Department of Transportation and
consisted of representatives from a
range of national and local aviation
interests. The Committee held five
meetings between March and November
2010 and submitted its
recommendations to the FAA in January
2011.

In addition, as announced in the
Federal Register (76 FR 35371), three
informal airspace meetings were held in
the Las Vegas area. The meetings were
held on: August 18, 2011, at Centennial
High School, Las Vegas, NV; August 23,
2011, at Coronado High School,
Henderson, NV; and August 25, 2011 at
Shadow Ridge High School, Las Vegas,
NV. The purpose of the meetings was to
provide interested airspace users an
opportunity to present their views and
offer suggestions regarding the proposed
modifications to the Las Vegas Class B
airspace area.

Discussion of Recommendations and
Comments

Ad Hoc Committee Input

The Ad Hoc Committee
recommendations are discussed below.
The Ad Hoc Committee was nearly
equally divided on the proposal to raise
the Class B ceiling from 9,000 feet MSL

to 10,000 feet MSL. The members

objecting to the proposal stated that
there are no safety or operational
efficiency enhancements to be gained by
extending the ceiling to 10,000 feet.
They argue instead that the 10,000-foot
ceiling would impact the safety and
operational efficiency of general
aviation.

The current 9,000-foot MSL ceiling is
problematic because the amount of
airspace usable for air traffic control is
reduced by the unique terrain
surrounding the terminal area. This
affects the minimum vectoring altitude
controllers may use in the terminal area
and causes a compressive effect on air
traffic control (ATC) operations that
limits controllers’ options for using
speed and altitude to sequence and
separate traffic. In addition, the current
9,000-foot MSL ceiling allows
overflights of the Class B at 9,500 feet
MSL, which conflict with LAS arrivals.
Raising the Class B ceiling to 10,000 feet
MSL would provide operational and
safety advantages, such as: More
airspace for controllers to accomplish
sequencing and allowing for later
application of speed control techniques.
Another factor is VOR Federal airway
V-394, which traverses the area. The
airway allows overflight traffic, not in
communication with ATC, to cross
above the current Class B airspace at
9,500 feet MSL. The airway traffic runs
through the LAS arrival flows and
conflicts with LAS aircraft utilizing
established profile climb and descent
procedures. This restricts arrivals from
the west from continuing the profile
descent. By raising the Class B ceiling,
overflight traffic would be required to
communicate with ATC unless they are
above 10,000 feet MSL. This would
allow profile descents to continue
unimpeded, or at least allow ATC to
approve and separate V-394 users from
the profile descent aircraft. LAS
departures are also impacted because
ATC must vector the departures, at low
altitudes relative to the terrain, in order
to avoid the nonparticipating traffic. In
some cases, ATC must stop departures
until the traffic confliction is clear. The
FAA estimates that raising the ceiling to
10,000 feet MSL could reduce the
number of Traffic Alert and Collision
Avoidance System (TCAS) Resolution
Advisories (RA) from VFR aircraft in
that area by as much as 25 percent.

The Committee recommended that the
Area A boundary west of HND be
modified to provide more maneuvering
room for aircraft operations at HND.

The FAA agrees. The current visual
operation into HND is limited by the
tight turns required to avoid adjacent
Class B airspace. The FAA changed the
proposed Area A boundary west of HND

from the 180°(T) radial to the 185°(T)
radial. This increases available Class D
airspace at HND/enhancing the
operational safety and usability of the
airport.

The Committee requested that the
boundaries of Areas B/E, D/S and P/S be
aligned along a single Las Vegas
VORTAG radial.

The FAA is unable to fully propose
this recommendation. The area
boundaries cannot be defined along a
single radial because it would not
provide adequate Class B airspace to
contain aircraft on instrument
procedures.

The Committee also suggested that:
The floor of Area C should be lowered
from 6,500 feet MSL to 6,000 feet MSL
and the area should be split into two
areas (C and D); the southern boundary
of Area D should be aligned along the
LAS 115°(T) radial; and the western
boundary of Area E should be moved to
coincide with the Area A boundary.

The FAA agrees with the suggestions
and has incorporated them into the
proposal.

In Area F, the Committee
recommended that: The floor of Area F
be lowered to 7,500 feet or higher
(instead of the initial design of 6,000
feet) to accommodate general aviation;
the western boundary be aligned along
the LAS 235°(T) radial (Note: The initial
design proposed the LAS 240° radial) or
further east if possible; and the eastern
boundary be aligned along the LAS
185°(T) radial.

The FAA agrees, in part. The floor of
Area F is now proposed at 7,000 feet
MSL rather than the Committee’s
requested 7,500 feet MSL, and the
suggested radial alignments have been
added.

The Committee suggested that the
eastern boundaries of Areas G and H be
aligned along the 185°(T) radial to
match the Area A boundary; and that
floor of Area G, between the 255°(T) and
305°(T) radials, be raised to at least
5,500 feet MSL to improve general
aviation operations.

The FAA agrees with the LAS 185°(T)
radial alignment for Areas G and H and
proposes a new Area T to accommodate
the requested 5,500-foot MSL floor.
However, the northern boundary of the
proposed Area T could not be extended
beyond the LAS 295°(T) radial due to
interference with the STAAV Departure
Procedure.

The Committee wrote that the Area O
boundary should be repositioned from
the LAS 20 NM arc to the 22 NM arc and
the area floor should be retained at
8,000 feet MSL.

The FAA agreed to shift the proposed
Area O boundary to the 22 NM arc, but



Federal Register/Vol. 77, No. 208/Friday, October 26, 2012 /Proposed Rules

65335

the floor of the area is proposed to be
lowered to 7,000 feet MSL so that
arriving aircraft can conduct a stabilized
descent and remain within Class B
airspace.

The Committee recommended that the
proposed floor of Area P be raised from
8,000 feet MSL to 9,000 feet MSL; and
the eastern boundary be repositioned to
the LAS 30 NM arc in order to alleviate
congestion between the Class B and the
Grand Canyon Special Flight Rules
Area.

The FAA is unable to raise the
proposed floor as requested. An 8,000-
foot floor is required to contain RNAV
arrivals within Class B airspace.
However, the FAA agrees with moving
the proposed eastern boundary
westward to the 30 NM arc.

The Committee asked that the floor of
Area R be raised to at least 8,500 feet
MSL to accommodate glider activity at
Jean Airport (OL7).

The initial proposed floor of Area R
was 7,000 feet MSL. The FAA agreed to
raise the floor to 8,000 feet MSL rather
than 8,500 feet. A higher floor could not
be approved due to the need to contain
ILS approach procedures.

The FAA’s initial proposal, as
considered by the Committee, included
two areas (Area S to the east of LAS; and
Area T south of LAS) that extended out
as far as the 40-mile arc. The Committee
recommended these areas be eliminated
and replaced with revised areas to the
southeast and west of LAS, respectively.

The FAA concurred with the
Committee and in this proposal; Areas
S and T have been reconfigured as
described in the proposal.

The original FAA proposal also added
an Area U between the 15- and 20-mile
arcs and bounded by the Las Vegas
160°(T) and 185°(T) radials, with a floor
of 7,000 feet MSL. The Committee
recommended that this area retain a
floor of 8,000 feet MSL due to the
Minimum Safe Altitude of 7,400 feet
MSL in that area.

The FAA has reconfigured Area U and
relabeled it as “Area Q" in this
proposal.

Informal Airspace Meeting Comments

The FAA received 19 written
comments in response to the Informal
Airspace Meetings. These comments
were broken down into six categories
that are discussed next.

Five comments concerned the
proposed 10,000-foot MSL Class B
airspace ceiling. Two comments agreed
with the proposal, but the remainder
were opposed due primarily to the
assumed impact on VFR flight
operations. This issue was discussed in

the Ad Hoc Committee Input section
(see above).

Six comments said that the proposal
limits available airspace for general
aviation aircraft that are attempting to
avoid high terrain while remaining clear
of, or unable to obtain clearance
through, the Class B airspace. The
comments focused on high terrain
issues and/or limited maneuvering area
available to traffic operating to/from
VGT, HND and OL?7.

The primary purpose of this proposal
is to ensure the containment of large
turbine-powered aircraft as required by
FAA directives. The Ad Hoc Committee
recommendations dealt with similar
issues for adjusting the proposed
subareas to better accommodate
operations and/or simplify description.
The FAA incorporated many of these
recommendations including: The Area
A boundary was adjusted to provide
more maneuvering room for HND
operations; the floor of area F was set at
7,000 feet MSL instead of 6,000 feet to
accommodate general aviation uses; the
eastern boundary of Area P was
repositioned to the 30 NM arc to
alleviate congestion between the Class B
airspace and the Grand Canyon Special
Flight Rules Area; Area R was modified
by raising the proposed floor from 7,000
feet MSL to 8,000 feet MSL, reducing
the width of the area by 2 NM and
moving the eastern boundary 3 degrees
to the west to accommodate glider
operations at 0L7; and the proposed
Area T was redesigned with a floor of
5,500 feet MSL west of LAS to provide
additional airspace outside of Class B
for general aviation aircraft in an area of
high terrain and populated areas.

Four comments expressed concern
about the potential effect of the proposal
on sport aircraft operations at 0L7,
primarily in Areas F and R.

In October 2011, a Las Vegas
TRACON representative met with
members of the glider community at
Jean Airport to discuss their concerns,
specifically regarding the proposed Area
R. As a result, the FAA has revised the
proposal by reducing the width of Area
R by 2 NM and by moving the eastern
boundary of the area 3 degrees to the
west.

Seven comments provided charting
recommendations and/or requested a
published VFR transition route through
the Class B airspace.

Although VFR charting issues are not
part of the rulemaking process, Las
Vegas TRACON has developed 16 new
VFR waypoints to coincide with the
existing VFR checkpoints shown on the
VFR charts. In addition, four new VFR
checkpoints and waypoints were also
developed to assist general aviation

aircraft transiting around the Class B.
These enhancements are completed and
were published beginning with the
August 23, 2012 edition of the Las Vegas
Terminal Area Chart (TAC) and the
Charted VFR Flyway Planning Chart.
The FAA continues to evaluate a VFR
transition route through Class B airspace
to accommodate VFR operators.
However, VFR route options are
extremely limited by terrain and special
use airspace in the Las Vegas vicinity as
well as IFR traffic operating on
established procedures.

Eleven comments provided specific
Class B design recommendations.

A number of these recommendations
were not incorporated because they
would create airspace that did not meet
the need to contain all instrument
procedures. Many of the design
comments from the Informal Airspace
Meetings were also addressed in the Ad
Hoc Committee recommendations (see
above) and a majority of the
Committee’s recommendations are set
forth in this proposal. One comment
from the meeting proposed that the Area
G/H border follow the St. Rose Parkway
to I-215, to I-515, then east to Area B.
The FAA determined that it is not
possible to utilize these ground
references to establish the boundaries
due to existing IFR traffic patterns.
However, as discussed above, new VFR
waypoints and checkpoints have been
added to the VFR charts to assist VFR
pilot navigation in the area.

Four commenters asserted that ATC is
not very willing to provide Class B
service to general aviation aircraft
landing or departing the satellite
airports. They stated that Class B
clearance was commonly denied with
pilots being instructed to remain clear of
the Class B.

FAA directives state that the
provision of additional services (such as
Class B service for VFR aircraft) is not
optional on the part of the controller,
but rather is required when the work
situation permits. However, in light of
these comments, and Ad Hoc
Committee input, the FAA initiated
several internal processes to monitor the
availability of Class B services being
offered and to evaluate those issues that
cause the denial of service.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to modify the Las
Vegas, NV, Class B airspace area. This
action (depicted on the attached chart)
would modify the lateral and vertical
limits of the Class B airspace to ensure
the containment of large turbine-
powered aircraft and enhance safety in



65336

Federal Register/Vol. 77, No. 208/Friday, October 26, 2012 /Proposed Rules

the Las Vegas terminal area. The FAA
proposes to modify each of the original
15 subareas (A through O) and add five
new areas (P through T). The lateral
limits would be expanded in several
areas. To the east of LAS, Area P will
extend the outer limit from the current
25 NM out to 30 NM between the
115°(T) and 132°(T) radials. On the
southeast, Area S will move the current
20 NM radius to become 30 NM
between the 115°(T) and 132°(T) radials.
To the south, in Area R, the current 20
NM radius would be changed to 23 NM
between the 188°(T) and 225°(T) radials.
To the southwest in Area G, a small
segment would extend from the current
10 NM out to 20 NM bounded by the
240°(T) radial). The proposal would also
raise the ceiling of the entire Class B
from the current 9,000 feet MSL to
10,000 feet MSL. The proposed Class B
subarea modifications are outlined
below. All subareas would extend
upward from the specified altitude to
10,000 feet MSL.

Area A. Area A would continue to
extend upward from the surface. The
southern boundary of the area, in the
vicinity of Henderson Executive Airport
(HND), would be modified by moving
the boundary that lies west of HND from
the 180°(T) radial to the 185°(T) radial.
This would provide more airspace for
operations at HND. In addition, the
southeast corner of Area A would be
shifted from the 115°(T) radial to the
119°(T) radial to ensure containment of
aircraft joining the ILS Runway 25L and
25R approaches.

Area B. The floor of Area B would
remain at 4,500 feet MSL. The southern
boundary of the area would be moved
from the 115°(T) radial to the 119°(T)
radial, with a segment along the 16 mile
arc in order to retain aircraft in Class B
airspace as they descend to capture the
ILS Runway 25L or 25R localizer.

Area C. The floor of Area C would be
lowered to 6,000 feet MSL instead of the
current 6,500 feet. The southern
boundary would be moved from the
current 125°(T) radial to the 083°(T)
radial. On the east, the current 20 mile
arc would be moved out to the 22 mile
arc. These changes would ensure
aircraft are kept in Class B airspace and
still allow for a stabilized approach to
runways 19L and 19R. The FAA
determined that not all of the current
Area C airspace would need to be
lowered to 6,000 feet MSL. Therefore,
Area C would be reduced in size by
shifting that portion south of the 083°(T)
radial into the proposed Area D with a
floor of 6,500 feet MSL.

Area D. Area D would be reconfigured
by lowering the floor from 8,000 feet
MSL to 6,500 feet MSL, resetting the

boundaries between the 16 and 22 mile
arcs instead of the current 20 and 25
mile arcs and incorporating a portion of
Area C, as described above. The changes
would support SUNST and KEPEC
RNAV arrivals being vectored to
intercept the Runway 25L localizer.

Area E. The floor of Area E would
remain at 6,000 feet MSL. The current
boundary would be moved from the
115°(T) radial to the 119°(T) radial. This
change is required to contain aircraft
descending to the proper altitude to
capture the ILS approach for Runway
25L or 25R.

Area F. The floor of Area F would be
lowered from 8,000 feet MSL to 7,000
feet MSL and the eastern boundary
would be shifted from the 125°(T) radial
to the 185°(T) radial. This change would
contain aircraft that currently exit Class
B airspace on the ILS Runway 1L
approach.

Area G. The floor of Area G would
remain at 5,000 feet MSL. The boundary
segment currently along the 235°(T)
radial would be moved to the 240°(T)
radial and the segment defined by the
295°(T) radial would be shifted to the
255°(T) radial. The remaining segment
between the 255°(T) radial and the
295°(T) radial would be redesignated as
anew Area T, described below. These
changes allow aircraft to remain within
Class B airspace while descending for
the ILS Runway 25L or 25R approaches
and to contain the SHEAD Departure
Procedure.

Area H. The floor of Area H would
remain at 4,000 feet MSL. The northern
boundary would be moved from the
295°(T) radial to the 310°(T) radial and
the southern boundary would move
from the 180°(T) radial to the 185°(T)
radial. The 185°(T) radial would align
with previously described area
modifications, while the proposed
310°(T) boundary would extend the
4,000-foot Class B floor slightly
northward (into the current Area I) to
provide separation from the STAAV
departure procedure.

Area I. The floor of Area I would
remain at 4,500 feet MSL, but a small
segment in the southern corner of Area
I would be transferred into Area H (with
its 4,000-foot MSL floor) as described
above.

Area J, Area K, Area L, Area M and
Area N. The only change to these areas
would be raising the ceiling from 9,000
feet MSL to 10,000 feet MSL.

Area O. The floor of Area O would be
lowered to 7,000 feet MSL instead of the
current 8,000 feet MSL. In addition, the
boundaries would be realigned between
the 22 and 25 mile arcs from the 046°(T)
radial clockwise to the 083°(T) radial.
These changes would ensure

containment of arrivals executing the
Runway 25L ILS approach, the GRNPA
RNAV Arrival and aircraft being
vectored from the east to land on
Runways 19L and 19R.

Area P. This would be a new subarea
with a floor of 8,000 feet MSL. It would
extend from the 060°(T) radial
clockwise to the 115°(T) radial and
bounded on the east by the 30-mile arc
and on the west by the modified Areas
D and O. Area P would provide
containment for four RNAV arrival
procedures.

Area Q. This would be a new subarea
with a floor of 8,000 feet MSL. It would
lie between the 15 and 20 mile arcs from
the 132°(T) radial clockwise to the
185°(T) radial. It would consist of
airspace currently in the eastern half of
Area F. Area Q would contain aircraft
being vectored from the southeast to a
point where they are turned north for a
straight-in approach.

Area R. Area R would be a new
subarea with a floor of 8,000 feet MSL.
It would expand Class B airspace from
the 20 mile arc out to the 23 mile arc,
between the 188°(T) radial clockwise to
the 225°(T) radial. Area R would ensure
containment of aircraft being vectored
for the ILS Runway 1L approach.

Area S. Area S would be a new area
with a floor of 7,000 feet MSL. It would
be located southeast of LAS between the
15 and 27 mile arcs and between the
115°(T) and 132°(T) radials. The area is
required to ensure containment of
operational procedures into LAS.

Area T. Area T would be a new area
with a floor of 5,500 feet MSL. The area
would lie west of LAS between the 8
and 10 mile arcs, and the 255°(T) and
the 295°(T) radials. The area would be
created from a portion of the existing
Area G. This area was derived from Ad
Hoc Committee discussions proposing
to raise the floor of the Class B west of
LAS to at least 5,500 feet MSL to
provide additional airspace for terrain
clearance and flight above populated
areas for general aviation operations.

In addition to the above, this action
updates the McCarran International
Airport reference point (ARP); the
Henderson Executive Airport name and
ARP; and the North Las Vegas Airport
name and ARP to reflect the current
information in the FAA’s National
Airspace System Resource database.

Class B airspace areas are published
in paragraph 3000 of FAA Order
7400.9W, dated August 8, 2012 and
effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class B airspace area proposed
in this document would be published
subsequently in the Order.
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Environmental Review

This proposal is subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no new
information collection requirement
associated with this proposed rule.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 directs that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows:

This action proposes to modify the
Las Vegas, NV, Class B airspace area to
ensure the containment of large turbine-
powered aircraft within Class B
airspace, reduce controller workload
and reduce the potential for midair
collision in the Las Vegas terminal area.
The proposal would modify the original
subareas, add new subareas and raise
the ceiling of the entire Class B airspace
from 9,000 feet MSL to 10,000 feet MSL.

The proposed restructuring would
result in safety benefits and increased
operational efficiencies. This rule would
enhance safety by reducing the number
of Class B excursions and consequently
reducing air traffic controller workload
and radio frequency congestion. By
expanding the Class B area where
aircraft are subject to certain operating
rules and equipment requirements it
would also reduce the potential for
midair collisions and could reduce
TCAS advisories by as much as 25%.
The proposed modification of the Class
B airspace would provide operational
advantages as well, such as allowing
more airspace for controllers to
accomplish sequencing and reducing
the need for controllers to vector LAS
arrivals and departures to avoid
nonparticipating traffic.

The FAA expects some operational
efficiencies from the larger Class B
airspace offset slightly by possible VFR
reroutings resulting in minimal cost
overall, would not require updating of
materials outside the normal update
cycle, and would not require rerouting
of IFR traffic. The redefined Class B
airspace might possibly cause some VFR
traffic to travel alternative routes which
are not expected to be appreciably
longer than with the current airspace
design.

The expected outcome would be a
minimal impact with positive net
benefits, and a regulatory evaluation
was not prepared. The FAA requests
comments with supporting justification
about the FAA determination of
minimal impact.

FAA has, therefore, determined that
this proposed rule is not a ““significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to

regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
arule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The proposed rule is expected to
improve safety and efficiency by
redefining Class B airspace boundaries
and would impose only minimal costs
because it would not require rerouting
of IFR traffic, could possibly cause some
VFR traffic to travel alternative routes
that are not expected to be appreciably
longer than with the current airspace
design, and would not require updating
of materials outside the normal update
cycle. Therefore, the expected outcome
would be a minimal economic impact
on small entities affected by this
rulemaking action. Therefore, the FAA
certifies this proposed rule, if
promulgated, would not have a
significant impact on a substantial
number of small entities. The FAA
solicits comments regarding this
determination. Specifically, the FAA
requests comments on whether the
proposed rule creates any specific
compliance costs unique to small
entities. Please provide detailed
economic analysis to support any cost
claims. The FAA also invites comments
regarding other small entity concerns
with respect to the proposed rule.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
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establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and determined that it would have only
a domestic impact and therefore no
effect on international trade.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.
List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air)

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 3000 Subpart B-Class B Airspace

* * * * *

AWP NV B Las Vegas, NV

McCarran International Airport (Primary
Airport)

(Lat. 36°04’48” N., long. 115°09'08” W.)
Las Vegas VORTAC

(Lat. 36°04’47” N., long. 115°09’35” W.)
Henderson Executive Airport

(Lat. 35°58’22” N., long. 115°08’04” W.)
North Las Vegas Airport

(Lat. 36°12°39” N., long. 115°1140” W.)

Boundaries.

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 020°(T)/
005°(M) radial at 15 DME (Lat. 36°18'54” N.,
long. 115°03’14” W.); thence along a line
direct to the Las Vegas VORTAC 033°(T)/
018°(M) radial at 20 DME (Lat. 36°21’34” N.,
long. 114°56’06” W.); thence northeast along
that radial to the 25 DME point (Lat.
36°2546” N, long. 114°52’43” W.); thence
clockwise along the 25 DME arc to the Las
Vegas VORTAC 046°(T)/031°(M) radial (Lat.
36°2208” N, long. 114°47°19” W.); thence
southwest along that radial, to the 10 DME
point (Lat. 36°11’44” N., long. 115°0042” W.);
thence clockwise along the 10 DME arc to the
Las Vegas VORTAC 119°(T)/104°(M) radial
(Lat. 35°59’55” N., long. 114°58"49” W.);
thence west along a line direct to the Las
Vegas VORTAC 185°(T)/170°(M) radial at 4.4
DME (Lat. 36°0024” N., long. 115°10°04” W.);
thence south along that radial to the 6 DME
point (Lat. 35°58’48” N., long. 115°10"14” W.);
thence clockwise along the 6 DME arc to (Lat.
36°10'19” N, long. 115°12°29” W.); thence
counterclockwise along the 2.4-mile radius
arc of North Las Vegas Airport to Lat.
36°1204” N., long. 115°08’47” W.; thence
north along the Las Vegas VORTAC 005°(T)/
350°(M) radial to 15 DME (Lat. 36°19'45” N.,
long. 115°07’58” W.); thence clockwise along
the 15 DME arc to the point of beginning.

Area B. That airspace extending upward
from 4,500 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 046°(T)/
031°(M) radial at 10 DME, (Lat. 36°11°44” N.,
long 115°00742” W.); thence northeast along
that radial to 15 DME (Lat. 36°15’12” N., long.
114°56"15” W.); thence clockwise along the
15 DME arc to the Las Vegas VORTAC
083°(T)/068°(M) radial (Lat. 36°06"35” N.,
long. 114°51°13” W.); thence east along that
radial to 16 DME (Lat. 36°06'43” N., long.
114°49'59” W.); thence clockwise along the
16 DME arc to the Las Vegas VORTAC
115°(T)/100°(M) radial (Lat. 35°57’59” N.,
long. 114°51°43” W.); thence northwest along
that radial to 15 DME (Lat. 35°58’25” N., long.
114°52’50” W.); thence clockwise along the
15 DME arc to the Las Vegas VORTAC
119°(T)/104°(M) radial (Lat. 35°5729” N.,
long. 114°53’26” W.); thence northwest along
that radial to 10 DME (Lat. 35°59’55” N., long.
114°58’49” W.); thence counterclockwise
along the 10 DME arc to the point of
beginning.

Area C. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 046°(T)/
031°(M) radial at 15 DME (Lat. 36°15"12” N.,
long. 114°56’15” W.); thence northeast along
that radial to 22 DME (Lat. 36°20°04” N., long.

114°50°00” W.); thence clockwise along the
22 DME arc to the Las Vegas VORTAC
083°(T)/068°(M) radial (Lat. 36°07"25” N.,
long. 114°42’38” W.); thence northwest along
that radial to 15 DME (Lat. 36°06"35” N., long.
114°51"13” W.); thence counterclockwise
along the 15 DME arc to the point of
beginning.

Area D. That airspace extending upward
from 6,500 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 083°(T)/
068°(M) radial at 16 DME (Lat. 36°06’43” N.,
long. 114°49°03” W.); thence northeast along
that radial to 23 DME (Lat. 36°07°34” N., long.
114°41°03” W.); thence clockwise along the
23 DME arc to the Las Vegas VORTAC
115°(T)/100°(M) radial (Lat. 35°55’26” N.,
long. 114°45’02” W.); thence west along that
radial to 16 DME (Lat. 35°57°59” N., long.
114°51’43” W.); thence counterclockwise
along the 16 DME arc to the point of
beginning.

Area E. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 119°(T)/
104°(M) radial at 10 DME (Lat. 35°59'55” N.,
long. 114°58’49” W.); thence southeast along
that radial to 15 DME (Lat. 35°57°29” N., long.
114°5326” W.); thence clockwise along the
15 DME arc to the Las Vegas VORTAC
185°(T)/170°(M) radial (Lat. 35°49°49” N.,
long. 115°11"12” W.); thence north along that
radial to 10 DME (Lat. 35°54’48” N., long.
115°10°40” W.); thence counterclockwise
along the 10 DME arc to the point of
beginning.

Area F. That airspace extending upward
from 7,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 185°(T)/
170°(M) radial at 15 DME (Lat. 35°49’49” N.,
long. 115°11"12” W.); thence south along that
radial to 20 DME (Lat. 35°44’50” N., long.
115°11'44” W.); thence clockwise along the
20 DME arc to the Las Vegas VORTAC
235°(T)/220°(M) (Lat. 35°53’16” N., long.
115°29°45” W.); thence northeast along that
radial to 15 DME (Lat. 35°56’09” N., long.
115°24’43” W.); thence counterclockwise
along the 15 DME arc to the point of
beginning.

Area G. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 119°(T)/
104°(M) radial at 10 DME (Lat. 35°59'55” N.,
long. 114°58’49” W.); thence clockwise along
the 10 DME arc to the Las Vegas VORTAC
185°(T)/170°(M) radial (Lat. 35°54’48” N.,
long. 115°10°40” W.); thence south along that
radial to 15 DME (Lat. 35°49°49” N., long.
115°11'12” W.); thence clockwise along the
15 DME arc to the Las Vegas 240°(T)/225°(M)
radial (Lat. 35°57’15” N., long. 115°25’35"
W.); thence northeast along that radial to 10
DME (Lat. 35°5946” N, long. 115°20°16” W.);
thence clockwise along the 10 DME arc to the
Las Vegas VORTAC 255°(T)/240°(M) radial
(Lat. 36°02"11” N., long. 115°21”30” W.);
thence east along that radial to 8 DME (Lat.
36°02742” N., long. 115°19'07” W.); thence
counterclockwise along, the 8 DME arc to the
Las Vegas VORTAC 185°(T)/170°(M) radial
(Lat. 35°56’48” N., long. 115°10727” W.);



Federal Register/Vol. 77, No. 208/Friday, October 26, 2012 /Proposed Rules

65339

thence north along that radial to 4.4 DME
(Lat. 36°00°24” N., long. 115°10°04” W.);
thence east along, a line direct to the point
of beginning.

Area H. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas 310°(T)/295°(M)
radial at 8 DME (36°09'56” N., long.
115°17°09” W.); thence southeast along that
radial to 6 DME (Lat. 36°08’39” N., long.
115°15’16” W.); thence counterclockwise
along the 6 DME arc to the Las Vegas
VORTAC 185°(T)/170°(M) radial (Lat.
35°58748” N., long. 115°10"14” W.); thence
south along that radial to 8 DME (Lat.
35°56748” N., long. 115°10°27” W.); thence
clockwise along the 8 DME arc to the point
of beginning.

Area I. That airspace extending upward
from 4,500 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 310°(T)/
295°(M) radial at 6 DME (Lat. 36°08’39” N.,
long. 115°15"16” W.); thence northwest along
that radial to 8 DME (Lat. 36°09'56” N., long.
115°17°09” W.); thence counterclockwise
along the 8 DME arc to the Las Vegas
VORTAC 295°(T)/280°(M) radial (Lat.
36°08’10” N., long. 115°18’32” W.); thence
northwest along that radial to 10 DME (Lat.
36°0900” N., long. 115°20’47” W.); thence
clockwise along the 10 DME arc to Lat.
36°14’12” N, long.115°13'53” W.; thence
northwest along U.S. Highway 95 to Lat.
36°15'04” N., long. 115°14’28” W.; thence
clockwise along the Las Vegas VORTAC 11
DME arc to the Las Vegas VORTAC 005°(T)/
350°(M) radial (Lat. 36°15"45” N., long.
115°0824” W.); thence south along the Las
Vegas VORTAC 005°(T)/350°(M) radial to
Lat. 36°12°04” N., long. 115°08"47” W.; thence
clockwise along the 2.4-mile radius arc of the
North Las Vegas Airport to Lat. 36°1019” N.,
long. 115°12°29” W.; thence counterclockwise
along the Las Vegas VORTAC 6 DME arc to
the point of beginning.

Area J. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 005°(T)/
350°(M) radial at 11 DME (Lat. 36°15’45” N.,
long. 115°0824” W.); thence north along that
radial to 15 DME (Lat. 36°19’45” N., long.
115°07’58” W.); thence counterclockwise
along the 15 DME arc to U.S. Highway 95
(Lat. 36°18’22” N., long. 115°17'31” W.);
thence southeast along U.S. Highway 95 to
the 11 DME arc (Lat. 36°15°04” N., long.
115°1428” W.); thence clockwise along the
11 DME arc to the point of beginning.

Area K. That airspace extending upward
from 6,500 feet MSL to and including 10,000
feet MSL within an area beginning at the
intersection of U.S. Highway 95 and the Las
Vegas VORTAC 15 DME arc (Lat. 36°18"22”
N., long. 115°17’31” W.); thence northwest
along U.S. Highway 95 to intersect the Las
Vegas VORTAC 20 DME arc (Lat. 36°22"11”
N., long. 115°21°49” W.); thence clockwise
along the 20 DME arc to the Las Vegas
VORTAC 033°(T)/018°(M) radial (Lat.
36°21’34” N., long. 114°56’06” W.); thence via
a line direct to the Las Vegas VORTAC

020°(T)/005°(M) radial at 15 DME (Lat.
36°18’54” N, long. 115°03'14” W.); thence
counterclockwise along the 15 DME arc to
the point of beginning.

Area L. That airspace extending upward
from 7,500 feet MSL to and including 10,000
feet MSL bounded by a line beginning at the
Las Vegas VORTAC 033°(T)/018°(M) radial at
36 DME (Lat. 36°34'59” N., long. 114°45'15”
W.); thence southwest along that radial to 20
DME (Lat. 36°21’34” N., long. 114°56’06” W.);
thence counterclockwise along the 20 DME
arc to U.S. Highway 95 (Lat. 36°22'11” N.,
long. 115°21°49” W.); thence direct to the Las
Vegas VORTAC 005°(T)/350°(M) radial at 36
DME (Lat. 36°40742” N., long. 115°05’41” W.);
thence clockwise along the 36 DME arc to the
point of beginning.

Area M. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 033°(T)/
018°(M) radial at 30 DME (Lat. 36°29’57” N.,
long. 114°49°19” W.); thence clockwise along
the 30 DME arc to the Las Vegas VORTAC
046°(T)/031°(M) radial at 30 DME (Lat.
36°25’36” N., long. 114°42'51” W.); thence
southwest along that radial to 25 DME (Lat.
36°2208” N., long. 114°47°19” W.); thence
counter clockwise along the 25 DME arc to
the Las Vegas VORTAC 033°(T)/018°(M)
radial (Lat. 36°25"46” N., long. 114°52°43”
W.); thence northeast along that radial to the
point of beginning.

Area N. That airspace extending upward
from 7,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 033°(T)/
018°(M) radial at 36 DME (Lat. 36°34’59” N.,
long. 114°45’15” W.); thence clockwise along
the 36 DME arc to the Las Vegas VORTAC
046°(T)/031°(M) radial at 36 DME (Lat.
36°2945” N, long. 114°37°28” W.); thence
southwest along that radial to 30 DME (Lat.
36°25736” N., long. 114°42’51” W.); thence
counterclockwise along the 30 DME arc to
the Las Vegas VORTAC 033°(T)/018°(M)
radial (Lat. 36°29'57” N., long. 114°49'19”
W.); thence northeast along that radial to the
point of beginning.

Area O. That airspace extending upward
from 7,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 046°(T)/
031°(M) radial at 25 DME (Lat. 36°22°08” N.,
long. 114°47°19” W.); thence clockwise along
the 25 DME arc to the Las Vegas VORTAC
083°(T)/068°(M) radial (Lat. 36°07°46” N.,
long. 114°38’57” W.); thence west along that
radial to 22 DME (Lat. 36°07°25” N., long.
114°42’38” W.); thence counterclockwise
along the 22 DME arc to the Las Vegas
VORTAC 046°(T)/031°(M) radial (Lat.
36°20’04” N., long 114°50°00” W.); thence
northeast along that radial to the point of
beginning.

Area P. That airspace extending upward
from 8,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 060°(T)/
045°(M) radial at 25 DME (Lat. 36°17’ 15” N.,
long. 114°42’ 48” W.); thence northeast along
that radial to 30 DME (Lat. 36°19” 44” N.,
long. 114°37’ 26” W.); thence clockwise along

the 30 DME arc to the Las Vegas VORTAC
115°(T)/100°(M) radial (Lat. 35°52’ 00” N.,
long. 114° 36” 08” W.); thence northwest
along that radial to 23 DME (Lat. 35°54” 51”
N., long. 114°43" 34” W.); thence
counterclockwise along the 23 DME arc to
the Las Vegas VORTAC 083°(T)/068°(M)
radial (Lat. 36°07” 25” N., long. 114°42" 38"
W.); thence east along that radial to 25 DME
(Lat. 36°07” 46” N., long. 114°38" 57”7 W.);
thence counterclockwise along the 25 DME
arc to the point of beginning.

Area Q. That airspace extending upward
from 8,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 132°(T)/
117°(M) radial at 15 DME (Lat.35°54" 43” N.,
long. 114°55’ 52” W.); thence southeast along
that radial to 20 DME (Lat. 35°51” 21” N.,
long. 114°51” 18” W.); thence clockwise along
the 20 DME arc to the Las Vegas VORTAC
185°(T)/170°(M) radial (Lat. 35°44’ 50” N.,
long. 115°11” 44” W.); thence north along that
radial to 15 DME (Lat. 35°49" 49” N., long.
115°11" 12” W.); thence counterclockwise
along the 15 DME arc to the point of
beginning.

Area R. That airspace extending upward
from 8,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at Las Vegas VORTAC 188°(T)/
173°(M) radial at 20 DME (Lat. 35°44” 57" N.,
long. 115°13" 00” W.); thence south along that
radial to 23 DME (Lat. 35°41" 58” N., long.
115°13’ 31” W.); thence clockwise along the
23 DME arc to the Las Vegas VORTAC
225°(T)/210°(M) radial (Lat. 35°48" 28” N.,
long. 115°29” 35” W.); thence northeast along
that radial to 20 DME (Lat. 35°50" 36” N.,
long. 115°26” 59” W.); thence
counterclockwise along the 20 DME arc to
the point of beginning.

Area S. That airspace extending upward
from 7,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 115°(T)/
100°(M) radial at 15 DME (Lat. 35°58” 25” N.,
long. 114°52’ 50” W.); thence southeast along
that radial to 27 DME (Lat. 35°53" 18” N.,
long. 114°39” 28” W.); thence clockwise along
the 27 DME arc to the Las Vegas VORTAC
132°(T)/117°(M) radial (Lat. 35°46’ 39” N.,
long. 114°44’ 56” W.); thence northwest along
that radial to 15 DME (Lat. 35°54” 43” N.,
long. 114°55” 52” W.); thence
counterclockwise along the 15 DME arc to
the point of beginning.

Area T. That airspace extending upward
from 5,500 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the Las Vegas VORTAC 255°(T)/
240°(M) radial at 8 DME (Lat. 36°02" 42” N.,
long. 115°19” 07” W.); thence west along that
radial to 10 DME (Lat. 36°02" 11” N., long.
115°21" 30” W.); thence clockwise along the
10 DME arc to the Las Vegas VORTAC
295°(T)/280°(M) radial (Lat. 36°09” 00” N.,
long. 115°20" 47” W.); thence southeast along
that radial to 8 DME (Lat. 36°08” 10” N., long.
115°18" 32” W.); thence counterclockwise
along the 8 DME arc to the point of
beginning.

BILLING CODE 4910-13-P
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PROPOSED MODIFICATION OF THE LAS VEGAS, NV

Airport Key

LAS - McCarran Int’]
BVU - Boulder CityMuni
OL7 - Jean

HND - Henderson Executive
LSV ~ Nellis Air Force Base
VGT - North Las Vegas

LAS 280° c—p

LAS 240°

CLASS B AIRSPACE AREA

LAS 30 NM

INFORMATION ONLY - NOT FOR NAVIGATION

Issued in Washington, DC, on October 11,
2012.
Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2012-26335 Filed 10-25-12; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172

[Docket No. FDA-2009-F-0303]

Ajinomoto Co., Inc.; Filing of Food
Additive Petition; Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
filing notice for a food additive petition
filed by Ajinomoto Co., Inc., to indicate
that the petitioned additive, N-[N-[3-(3-
hydroxy-4-methoxyphenyl) propyl-o-
aspartyl]-L-phenylalanine 1-methyl
ester, monohydrate (proposed additive
name Advantame, CAS Reg. No.
714229-20-6), is for use as a non-
nutritive sweetener and flavor enhancer
in foods generally, except meat and
poultry. The previous filing notice
indicated that the proposed additive
was for use as a non-nutritive sweetener



Federal Register/Vol. 77, No. 208/Friday, October 26, 2012 /Proposed Rules

65341

in tabletop applications and powdered
beverage mixes.
DATES: Submit either electronic or
written comments on the petitioner’s
environmental assessment by November
26, 2012.
ADDRESSES: Submit electronic
comments to http://www.regulations.
gov. Submit written comments to the
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.
FOR FURTHER INFORMATION CONTACT:
Felicia M. Ellison, Center for Food
Safety and Applied Nutrition (HFS-
265), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740-3835, 240—402—-1264.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 21, 2009 (74 FR 35871), FDA
announced that a food additive petition
(FAP 9A4778) had been filed by
Ajinomoto, Go., Inc., c/o Ajinomoto
Corporate Services LLC, 1120
Connecticut Ave. NW., Suite 1010,
Washington, DC 20036 (now c/o
Ajinomoto North America, Inc., 400
Kelby St., Fort Lee, NJ 07024). In the
notice of filing, FDA announced that the
petitioner proposed that the food
additive regulations in part 172 Food
Additives Permitted for Direct Addition
to Food for Human Consumption (21
CFR part 172) be amended to provide
for the safe use of N-[N-[3-(3-hydroxy-4-
methoxyphenyl) propyl-a-aspartyl]-L-
phenylalanine 1-methyl ester,
monohydrate (CAS Reg. No. 714229-
20-6) as a non-nutritive sweetener in
tabletop applications and powdered
beverage mixes. The petition was filed
under section 409 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 348).

Subsequent to publication of the filing
notice, Ajinomoto Co., Inc., amended its
petition to provide for the safe use of N-
[N-[3-(3-hydroxy-4-methoxyphenyl)
propyl-a-aspartyl]-L-phenylalanine 1-
methyl ester, monohydrate as a non-
nutritive sweetener and flavor enhancer
in foods generally, except meat and
poultry. Therefore, FDA is amending the
filing notice of July 21, 2009, to indicate
that the petitioner has proposed that the
food additive regulations in part 172 be
amended to provide for the use of N-[N-
[3-(3-hydroxy-4-methoxyphenyl)
propyl-a-aspartyl]-L-phenylalanine 1-
methyl ester, monohydrate (proposed
additive name Advantame, CAS Reg.
No. 714229-20-6), as a non-nutritive
sweetener and flavor enhancer in foods
generally, except meat and poultry.

The potential environmental impact
of this petition is being reviewed. To
encourage public participation

consistent with regulation issued under
the National Environmental Policy Act
(40 CFR 1501.4(b)), the Agency is
placing the environmental assessment
submitted with the petition that is the
subject of this notice on public display
at the Division of Dockets Management
(see DATES and ADDRESSES) for public
review and comment.

Interested persons may submit either
written comments regarding this
document to the Division of Dockets
Management (see ADDRESSES) or
electronic comments to http://www.
regulations.gov. It is only necessary to
send one set of comments. Identify
comments with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday, and will be
posted to the docket at http://www.
regulations.gov. FDA will also place on
public display any amendments to, or
comments on, the petitioner’s
environmental assessment without
further announcement in the Federal
Register. If, based on its review, the
Agency finds that an environmental
impact statement is not required, and
this petition results in a regulation, the
notice of availability of the Agency’s
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.51(b).

Dated: October 22, 2012.
Dennis M. Keefe,

Director, Office of Food Additive Safety,
Center for Food Safety and Applied Nutrition.

[FR Doc. 2012-26315 Filed 10-25-12; 8:45 am]
BILLING CODE 4160-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2012-0537; FRL-9744-5]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Delaware County (Muncie), Indiana
Ozone Maintenance Plan Revision To
Approved Motor Vehicle Emissions
Budgets

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
Indiana’s request to revise the Delaware
County, Indiana 1997 8-hour ozone
maintenance air quality State
Implementation Plan (SIP) by replacing

the previously approved motor vehicle
emissions budgets (budgets) with
budgets developed using EPA’s Motor
Vehicle Emissions Simulator (MOVES)
2010a emissions model. Indiana
submitted this request to EPA for
parallel processing with a letter dated
June 15, 2012, and followed up with a
final submittal after the State public
comment period ended on July 18, 2012.

DATES: Comments must be received on
or before November 26, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2012-0537, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312) 692—2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Mlinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2012—-
0537. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
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recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Patricia
Morris, Environmental Scientist, at
(312) 353-8656 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Control Strategies Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—8656,
patricia.morris@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:
1. What should I consider as I prepare my
comments for EPA?
II. What action is EPA proposing to take?
III. What is the background for this action?
a. SIP Budgets and Transportation
Conformity
b. Prior Approval of Budgets
¢. The MOVES Emissions Model and
Regional Transportation Conformity
Grace Period
d. Submission of New Budgets Based on
MOVES2010a
IV. What are the criteria for approval?
V. What is EPA’s analysis of the state’s
submittal?

a. The Revised Inventories

b. Approvability of the MOVES2010a-

based Budgets

¢. Applicability of MOBILE6.2-based

Budgets

VI. What action is EPA taking?
VII. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period

II. What action is EPA proposing to
take?

EPA is proposing to approve new
MOVES2010a-based budgets for the
Delaware County, Indiana 1997 8-hour
ozone maintenance area. The Delaware
County, Indiana area was redesignated
to attainment of the 1997 8-hour ozone
standard effective January 3, 2006, (70
FR 69443) and the MOBILE6.2-based
budgets were approved in that action. If
EPA finalizes this proposed approval,
the newly submitted MOVES2010a-
based budgets will replace the existing,
MOBILES6.2-based budgets in the State’s
1997 8-hour ozone maintenance plan
and must then be used in future
transportation conformity analyses for
the area. At that time, the previously
approved MOBILE6 budgets would no
longer be applicable for transportation
conformity purposes.

If EPA approves the MOVES2010a-
based budgets, the Delaware County
1997 8-hour ozone maintenance area
must use the MOVES2010a-based
budgets starting on the effective date of
the final approval. See the official
release of the MOVES2010 emissions
model (75 FR 9411) for background and
section III. (c) below for details.

III. What is the background for this
action?

a. SIP Budgets and Transportation
Conformity

Under the Clean Air Act (CAA), states
are required to submit, at various times,
control strategy SIP revisions and
maintenance plans for nonattainment
and maintenance areas for a given
National Ambient Air Quality Standard
(NAAQS). These emission control
strategy SIP revisions (e.g., Reasonable
Further Progress (RFP) and attainment
demonstration SIP revisions) and
maintenance plans include budgets of
on-road mobile source emissions for
criteria pollutants and/or their
precursors to address pollution from
cars, trucks and other on-road vehicles.
These mobile source SIP budgets are the
portions of the total emissions that are
allocated to on-road vehicle use that,
together with emissions from other
sources in the area, will provide for
attainment or maintenance if they are
not exceeded. The budget serves as a
ceiling on emissions from an area’s
planned transportation system. For
more information about budgets, see the
preamble to the November 24, 1993,
transportation conformity rule (58 FR
62188).

Under section 176(c) of the CAA,
transportation plans, Transportation
Improvement Programs (TIPs), and
transportation projects must “conform”
to (i.e., be consistent with) the SIP
before they can be adopted or approved.
Conformity to the SIP means that
transportation activities will not cause
new air quality violations, worsen
existing air quality violations, or delay
timely attainment of the NAAQS or
delay an interim milestone. The
transportation conformity regulations
can be found at 40 CFR parts 51,
Subpart T, and 93.

In general, before budgets can be used
in conformity determinations, EPA must
affirmatively find the budgets adequate.
However, budgets that are replacing
approved budgets must be found
adequate and approved before budgets
can replace older budgets. If the
submitted SIP budgets are meant to
replace budgets for the same purpose, as
is the case with Indiana’s MOVES2010a
1997 8-hour ozone maintenance plan
budgets, EPA must approve the revised
SIP and budgets, and must affirm that
they are adequate at the same time.
Once EPA approves revised budgets into
the SIP, they must be used by state and
Federal agencies in determining
whether transportation activities
conform to the SIP as required by
section 176(c) of the CAA. EPA’s
substantive criteria for determining the
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adequacy of budgets are set out in 40
CFR 93.118(e)(4).

b. Prior Approval of Budgets

EPA had previously approved budgets
for the Delaware County, 8-hour ozone
maintenance area for volatile organic
compounds (VOCs) and nitrogen oxides
(NOx) for the year 2015 on January 3,
2006 (70 FR 69443). These budgets were
based on EPA’s MOBILE6.2 emissions
model. The ozone maintenance plan
established 2015 budgets for the
Delaware County, Indiana area of 3.50
tons per day (tpd) for VOCs and 4.82 tpd
for NOx. These budgets demonstrated a
reduction in emissions from the
monitored attainment year and included
a margin of safety.

¢. The MOVES Emissions Model and
Regional Transportation Conformity
Grace Period

The MOVES model is EPA’s state-of-
the-art tool for estimating highway
emissions. The model is based on
analyses of millions of emission test
results and considerable advances in the
agency’s understanding of vehicle
emissions. MOVES incorporates the
latest emissions data, more
sophisticated calculation algorithms,
increased user flexibility, new software
design, and significant new capabilities
relative to those reflected in
MOBILES6.2.

EPA announced the release of
MOVES2010 in March 2010 (75 FR
9411). EPA subsequently released two
minor model revisions: MOVES2010a in
September 2010 and MOVES2010b in
April 2012. Both of these minor
revisions enhance model performance
and do not significantly affect the
criteria pollutant emissions results from
MOVES2010.

MOVES will be required for new
regional emissions analyses for

transportation conformity
determinations (“regional conformity
analyses”) outside of California that
begin after March 2, 2013, or when EPA
approves MOVES-based budgets,
whichever comes first.! The MOVES
grace period for regional conformity
analyses applies to both the use of
MOVES2010 and approved minor
revisions (e.g.,, MOVES2010a and
MOVES2010b). For more information,
see EPA’s “Policy Guidance on the Use
of MOVES2010 and Subsequent Minor
Model Revisions for State
Implementation Plan Development,
Transportation Conformity, and Other
Purposes” (April 2012), available online
at: www.epa.gov/otaq/stateresources/
transconf/policy.htm#models.

EPA has encouraged areas to examine
how MOVES would affect future
transportation plan and TIP conformity
determinations so, if necessary, SIPs
and budgets could be revised with
MOVES or transportation plans and
TIPs could be revised (as appropriate)
prior to the end of the regional
transportation conformity grace period.
EPA has also encouraged state and local
air agencies to consider how the release
of MOVES would affect analyses
supporting SIP submissions under
development (77 FR 9411 and 77 FR
11394).

The Delaware-Muncie Metropolitan
Plan Commission (DMMPC), which is
the Metropolitan Planning Organization
(MPO) for the Delaware County area,
has used MOVES2010a emission rates
with the transportation network
information to estimate emissions in the
years of the transportation plan and also
for the SIP. Indiana is revising the
budgets at this time using the latest
planning assumptions including
population and employment updates. In
addition, newer vehicle registration data
has been used to update the age

distribution of the vehicle fleet. Since
MOVES2010 (or a minor model
revision) will be required for conformity
analyses after the grace period ends,
Indiana has concluded that updating the
budgets with MOVES2010a will prepare
the areas for the transition to using
MOVES for conformity analyses and
determinations. The interagency
consultation group has had extensive
consultation on the requirements and
need for new budgets.

d. Submission of New Budgets Based on
MOVES2010a

On June 15, 2012, Indiana submitted
for parallel processing replacement
budgets based on MOVES2010a for the
Delaware County area. Indiana provided
public review and comment which
ended on July 18, 2012. There were no
comments. Indiana submitted the final
SIP revision request on August 17, 2012.

The MOVES2010a budgets are
proposed to replace the prior approved
MOBILES6.2 budgets and are for the
same year and pollutants/precursors.
The new MOVES2010a budgets are for
the year 2015 for both VOCs and NOx
and are detailed in a Table in section
V(b) of this notice. Indiana has also
provided total emissions including
mobile emissions based on
MOVES2010a, for the attainment year of
2002, the interim year 2010 and the
2015 maintenance year. The total safety
margin available in 2015 for NOx is
15.36 tpd and for VOC is 4.76 tpd. This
information is detailed in the submittal
and provided in the following table. The
safety margin is defined as the reduction
in emissions from the base year (in this
case the 2002 attainment year) to the
final year of the maintenance plan (in
this case the 2015 year). The total
emissions include point, area, non-road
and on-road mobile sources.

TABLE OF TOTAL EMISSIONS WITH MOVES2010A MOBILE EMISSIONS

Year 2002 2010 2015 Safety margin
VOC ettt ettt ettt e bt e be e ehe e eteeeneeebeeenaeaneas 26.08 21.36 21.32 4.76
NOX ettt e 26.17 15.73 10.81 15.36

Indiana has added only a small
portion of the overall safety margin
available for NOx and VOCs to the
budgets for 2015. The submittal
demonstrates how all emissions decline
from the attainment year of 2002. In
2002, the total estimated NOx emissions
from all sources (including mobile,

1Upon the release of MOVES2010, EPA
established a two-year grace period before MOVES
is required to be used for regional conformity

point, area and non-road sources) is
26.17 tpd and the total VOC emissions,
for the 2002 attainment year, from all
sources is 26.08 tpd. The 2015 estimated
emissions for total NOx from all sources
is 10.81 tpd and the total VOC
emissions from all sources is 21.32 tpd.
This is further discussed in section V of

analyses (75 FR 9411). EPA subsequently
promulgated a final rule on February 27, 2012 to
provide an additional year before MOVES is

this notice and detailed in the table of
total emissions in section V. This
reduction in emissions demonstrates
that the area will continue below the
attainment level of emissions and
maintain the 1997 8-hour ozone
standard. The mobile source emissions,
when included with point, area, and

required for these analyses (77 FR 11394). In this
case the grace period ends on March 2, 2013.
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non-road sources continue to
demonstrate maintenance of the
attainment level of emissions in the
Delaware County area.

No additional control measures were
needed to maintain the 1997 ozone
standard in the Delaware County area.
An appropriate safety margin for NOx
and VOCs was decided by the
interagency consultation group (the
interagency consultation group as
required by the state conformity
agreement consists of representatives
from the Federal Highway
Administration, the Indiana Department
of Transportation, the Indiana
Department of Environmental
Management (IDEM), and EPA). The
allocation of safety margin is included
in Table 5.2—A of the Indiana submittal.
The on-road MOVES2010a based
budgets are in Table 5.2—A of the
submittal and are listed as 7.02 tpd for
NOx and 2.53 tpd for VOCs in the year
2015. These budgets will continue to
keep emissions in the Delaware County
area below the calculated attainment
year of emissions.

IV. What are the criteria for approval?

EPA requires that revisions to existing
SIPs and budgets continue to meet
applicable requirements (e.g., RFP,
attainment, or maintenance). States that
revise their existing SIPs to include
MOVES budgets must therefore show
that the SIP continues to meet
applicable requirements with the new
level of motor vehicle emissions
contained in the budgets. The SIP must
also meet any applicable SIP
requirements under CAA section 110.

In addition, the transportation
conformity rule (at 40 CFR
93.118(e)(4)(iv)) requires that “the
budgets, when considered together with
all other emissions sources, is consistent
with applicable requirements for RFP,
attainment, or maintenance (whichever
is relevant to the given implementation
plan submission).” This and the other
adequacy criteria found at 40 CFR
93.118(e)(4) must be satisfied before
EPA can find submitted budgets
adequate and approve them for
conformity purposes.

In addition, areas can revise their
budgets and inventories using MOVES
without revising their entire SIP if (1)
the SIP continues to meet applicable
requirements when the previous motor
vehicle emissions inventories are
replaced with MOVES base year and
milestone, attainment, or maintenance
year inventories, and (2) the state can
document that growth and control
strategy assumptions for non-motor
vehicle sources continue to be valid and
any minor updates do not change the

overall conclusions of the SIP. For
example, the first criterion could be
satisfied by demonstrating that the
emissions reductions between the
baseline/attainment year and
maintenance year are the same or
greater using MOVES than they were
previously. The Indiana submittal meets
this requirement as described below in
section V.

For more information, see EPA’s latest
“Policy Guidance on the Use of
MOVES2010 for SIP Development,
Transportation Conformity, and Other
Purposes” (April 2012), available online
at: www.epa.gov/otaq/stateresources/
transconf/policy.htm#models.

V. What is EPA’s analysis of the State’s
submittal?

a. The Revised Inventories

The Indiana SIP revision request for
Delaware County 1997 ozone
maintenance seeks to revise only the on-
road mobile source inventories and not
the non-road inventories, area source
inventories or point source inventories
for the 2015 year for which the SIP
revises the budgets. IDEM has certified
that the control strategies remain the
same as in the original SIP, and that no
other control strategies are necessary.
This is confirmed by the monitoring
data for Delaware County, which
continues to monitor attainment for the
1997 8-hour ozone standard. The area is
also monitoring attainment for the 2008
8-hour ozone standard. Thus, the
current control strategies are continuing
to keep the area in attainment of the
NAAQS.

EPA has reviewed the emission
estimates for point, area and non-road
sources and concluded that no major
changes to the projections need to be
made. Indiana finds that growth and
control strategy assumptions for non-
mobile sources (i.e., area, non-road, and
point) have not changed significantly
from the original submittal for the years
2002, 2010, and 2015. As a result, the
growth and control strategy assumptions
for the non-mobile sources for the years
2002, 2010, and 2015 continue to be
valid and do not affect the overall
conclusions of the plan.

Indiana’s submission confirms that
the SIP continues to demonstrate its
purpose of maintaining the 1997 ozone
standard because the emissions are
continuing to decrease from the
attainment year to the final year of the
maintenance plan. The total emissions
in the revised SIP (which includes
MOVES2010a emissions from mobile
sources) are 26.17 tpd for NOx and
26.08 tpd for VOCs in the 2002
attainment year. The total emissions

from all sources in the 2015 year are
10.81 tpd for NOx and 21.32 tpd for
VOCs. These totals demonstrate that
emissions in the Delaware County area
are continuing to decline and remain
below the attainment levels.

Indiana has submitted MOVES2010a-
based budgets for the Delaware County
area that are clearly identified in Table
5.2—A of the submittal. The on-road
budgets for 2015 are 7.02 tpd for NOx
and 2.53 tpd for VOCs. These are the
budgets that are being proposed for
approval.

b. Approvability of the MOVES2010a-
based Budgets

EPA is proposing to approve the
MOVES2010a-based budgets submitted
by the State for use in determining
transportation conformity in the
Delaware County 1997 ozone
maintenance area. EPA is making this
proposal based on our evaluation of
these budgets using the adequacy
criteria found in 40 CFR 93.118(e)(4)
and our in-depth evaluation of the
State’s submittal and SIP requirements.
EPA has determined, based on its
evaluation, that the area’s maintenance
plan would continue to serve its
intended purpose with the submitted
MOVES2010a-based budgets and that
the budgets themselves meet the
adequacy criteria in the conformity rule
at 40 CFR 93.118(e)(4).

The adequacy criteria found in 40
CFR 93.118(e)(4) are as follows:

e The submitted SIP was endorsed by
[the Governor/Governor’s designee] and
was subject to a state public hearing
(§93.118(e)(4)(1));

¢ Before the control strategy
implementation plan was submitted to
EPA, consultation among Federal, state,
and local agencies occurred, and the
state fully documented the submittal
(§93.118(e)(4)(i1));

e The budgets are clearly identified
and precisely quantified
(§93.118(e)(4)(iii));

e The budgets, when considered
together with all other emissions
sources, are consistent with applicable
requirements for RFP, attainment, or
maintenance (§93.118(e)(4)(iv));

e The budgets are consistent with and
clearly related to the emissions
inventory and control measures in the
control strategy implementation plan
(§93.118(e)(4)(v); and

e The revisions explain and
document changes to the previous
budgets, impacts on point and area
source emissions and changes to
established safety margins and reasons
for the changes (including the basis for
any changes related to emission factors
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or vehicle miles traveled)
(§93.118(e)(4)(vi).

We find that Indiana has met all of the
adequacy criteria. The final submittal is
dated August 17, 2012, and signed by
the governor’s designee. All public
hearing materials were submitted with
the formal SIP revision request. The
interagency consultation group, which
is composed of the state air agency, state
Department of Transportation, Federal
Highway Administration, EPA, and the
MPO for the area, has discussed and
reviewed the budgets developed with
MOVES2010a and the safety margin
allocation. The budgets are clearly
identified and precisely quantified in
the submittal in table 5.2—A. The
budgets when considered with other
emissions sources (point, area, non-
road) are consistent with continued
maintenance of the 1997 ozone
standard. The budgets are clearly related
to the emissions inventory and control
measures in the SIP. The changes from
the previous budgets are clearly
explained with the change in the model
from MOBILE6.2 to MOVES2010a and
the revised and updated planning
assumptions. The inputs to the model
are detailed in the Appendix to the
submittal. EPA has reviewed the inputs
to the MOVES2010a modeling and
participated in the consultation process.
The Federal Highway Administration—
Indiana Division and the Indiana
Department of Transportation have
taken a lead role in working with the
MPO and contractor to provide accurate,
timely information and inputs to the
MOVES2010a model runs. The DMMPC
network model provided the vehicle
miles of travel and other necessary data
from the travel demand network model.

The CAA requires that revisions to
existing SIPs and budgets continue to
meet applicable requirements (in this
case, maintenance). Therefore, states
that revise existing SIPs with MOVES
must show that the SIP continues to
meet applicable requirements with the
new level of motor vehicle emissions
calculated by the new model.

To that end, Indiana’s submitted
MOVES2010a budgets meet EPA’s two
criteria for revising budgets without
revising the entire SIP:

(1) The SIP continues to meet
applicable requirements when the
previous motor vehicle emissions
inventories are replaced with
MOVES2010a base year and milestone,
attainment, or maintenance year
inventories, and

(2) The state can document that
growth and control strategy assumptions
for non-motor vehicle sources continue
to be valid and any minor updates do

not change the overall conclusions of
the SIP.

The State has documented that
growth and control strategy assumptions
continue to be valid and do not change
the overall conclusions of the
maintenance plan. The emission
estimates for point, area and non-road
sources have not changed. Indiana finds
that growth and control strategy
assumptions for non-mobile sources (i.e.
area, non-road, and point) from the
original submittal for the years 2002,
2010, 2015 were developed before the
down-turn in the economy over the last
several years. Because of this, the factors
included in the original submittal may
project more growth than actual into the
future. As a result, the growth and
control strategy assumptions for the
non-mobile sources for the years 2002,
2010, and 2015 continue to be valid and
do not affect the overall conclusions of
the plan.

Indiana’s submission confirms that
the SIP continues to demonstrate its
purpose of maintaining the 1997 ozone
standard because the emissions are
continuing to decrease from the
attainment year to the final year of the
maintenance plan. The total emissions
in the revised SIP (which includes
MOVES2010a emissions for mobile
sources) decrease from the 2002
attainment year to the year 2015 (the
last year of the maintenance plan).
These totals demonstrate that emissions
in the Delaware County area are
continuing to decline and remain below
the attainment levels. The table below,
displays total emissions in the Delaware
County area including point, area, non-
road, and mobile sources and
demonstrates the declining emissions
from the 2002 attainment year.

TABLE OF TOTAL EMISSIONS WITH
MOVES2010A MOBILE EMISSIONS

Year 2002 2010 2015
VOC ..o 26.08 21.36 21.32
NOX ..ovvvrieriene 26.17 15.73 10.81

The following table displays the
submitted budgets that are proposed in
the notice to be approved. The budgets
include an appropriate margin of safety
while still maintaining total emissions
below the attainment level.

TABLE OF MOTOR VEHICLE EMISSION

BUDGETS (MOVES) DELAWARE
COUNTY, INDIANA FOR YEAR 2015
VOC (tpd) .. 2.53
NOX (1PG) rvvveeeeeeeeeeeeeeeeeeeeeseeeeeeeee 7.02

Based on our review of the SIP and
the new budgets provided, EPA has
determined that the SIP will continue to
meet its requirements if the revised
motor vehicle emissions inventories are
replaced with MOVES2010a
inventories.

c. Applicability of MOBILE6.2-based
Budgets

Pursuant to the State’s request, EPA is
proposing that, if we finalize the
approval of the revised budgets, the
State’s existing MOBILEG.2-based
budgets will no longer be applicable for
transportation conformity purposes
upon the effective date of that final
approval.

In addition, once EPA approves the
MOVES2010a-based budgets, the
regional transportation conformity grace
period for using MOBILES6 instead of
MOVES2010 (and subsequent minor
revisions) for the pollutants included in
these budgets will end for the Delaware
County ozone maintenance area on the
effective date of that final approval.2

VI. What action is EPA taking?

EPA is proposing in this action that
the Delaware County, Indiana existing
approved budgets for VOCs and NOx for
2015 for the 1997 8-hour ozone
maintenance plan, that were based on
the MOBILE6.2 emissions model, be
replaced with new budgets based on the
MOVES2010a emissions model. Once
this proposal is finalized, future
transportation conformity
determinations would use the new,
MOVES2010a-based budgets and would
no longer use the existing MOBILE6.2-
based budgets. EPA is also proposing to
find that the Delaware County area’s
maintenance plan would continue to
meet its requirements as set forth under
the CAA when these new budgets are
included.

VII. Statutory and Executive Order
Reviews.

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond

2For more information, see EPA’s “Policy
Guidance on the Use of MOVES2010 and
Subsequent Minor Revisions for State
Implementation Plan Development, Transportation
Conformity, and Other Purposes” (April 2012).
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those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone, Volatile organic
compounds.

Dated: October 12, 2012.

Susan Hedman,

Regional Administrator, Region 5.

[FR Doc. 2012—-26384 Filed 10-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0799; FRL-9747-3]

Determination of Attainment for the
Sacramento Nonattainment Area for
the 2006 Fine Particle Standard,;
California; Determination Regarding
Applicability of Clean Air Act
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
determine that the Sacramento
nonattainment area in California has
attained the 2006 24-hour fine particle
(PM, 5) National Ambient Air Quality
Standard (NAAQS). This proposed
determination is based upon complete,
quality-assured, and certified ambient
air monitoring data showing that this
area has monitored attainment of the
2006 24-hour PM, s NAAQS based on
the 2009-2011 monitoring period. EPA
is further proposing that, if EPA
finalizes this determination of
attainment, the requirements for this
area to submit an attainment
demonstration, together with reasonably
available control measures (RACM), a
reasonable further progress (RFP) plan,
and contingency measures for failure to
meet RFP and attainment deadlines
shall be suspended for so long as the
area continues to attain the 2006 24-
hour PM, s NAAQS.

DATES: Written comments must be
received on or before November 26,
2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2012-0799 by one of the following
methods:

1. Federal eRulemaking Portal, at
www.regulations.gov, please follow the
on-line instructions;

2. Email to ungvarsky.john@epa.gov;
or

3. Mail or delivery to John Ungvarsky,
Air Planning Office, AIR-2, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, California 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information you
consider to be CBI or otherwise

protected should be clearly identified as
such and should not be submitted
through www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: John
Ungvarsky, (415) 972—3963, or by email
at ungvarsky.john@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”’, “us” or “our’ are used, we mean
EPA. We are providing the following
outline to aid in locating information in
this proposal.

Table of Contents
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III. What is EPA’s analysis of the relevant air
quality data?
A. Monitoring Network and Data
Considerations
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VI. Statutory and Executive Order Reviews

I. What determination is EPA making?

EPA is proposing to determine that
the Sacramento nonattainment area has
clean data for the 2006 24-hour NAAQS
for fine particles (generally referring to
particles less than or equal to 2.5
micrometers in diameter, PM, s). This
determination is based upon complete,
quality-assured, and certified ambient
air monitoring data showing the area
has monitored attainment of the 2006
PM, s NAAQS based on 2009—-2011
monitoring data. Preliminary data in
EPA’s Air Quality System (AQS) for
2012 indicate that the area continues to
attain the 2006 PM, s NAAQS. Based on
this determination, we are also
proposing to suspend the obligations on
the State of California to submit certain
state implementation plan (SIP)
revisions related to attainment of this
standard for the Sacramento
nonattainment area for as long as the
area continues to attain the standard.

II. What is the background for this
action?

A. PM, s NAAQS

Under section 109 of the Clean Air
Act (CAA or “Act”), EPA has
established National Ambient Air
Quality Standards (NAAQS or
“standards”’) for certain pervasive air
pollutants (referred to as “criteria
pollutants”) and conducts periodic
reviews of the NAAQS to determine
whether they should be revised or
whether new NAAQS should be
established.

On July 18, 1997, EPA revised the
NAAQS for particulate matter to add
new standards for PM, s, using PM: s as
the indicator for the pollutant. EPA
established primary and secondary ?
annual and 24-hour standards for PM, s
(62 FR 38652). The annual standard was
set at 15.0 micrograms per cubic meter
(ug/m3), based on a 3-year average of
annual mean PM, s concentrations, and
the 24-hour standard was set at 65 pg/
m3, based on the 3-year average of the
98th percentile of 24-hour PM, s
concentrations at each population-
oriented monitor within an area.

On October 17, 2006 (71 FR 61144),
EPA revised the level of the 24-hour
PM,s NAAQS to 35 pug/m3, based on a
3-year average of the 98th percentile of

1For a given air pollutant, “primary”’ National
Ambient Air Quality Standards are those
determined by EPA as requisite to protect the
public health, and “secondary” standards are those
determined by EPA as requisite to protect the
public welfare from any known or anticipated
adverse effects associated with the presence of such
air pollutant in the ambient air. See CAA section
109(b).

24-hour concentrations. EPA also
retained the 1997 annual PM, s standard
at 15.0 ug/m>3 based on a 3-year average
of annual mean PM> 5 concentrations,
but with tighter constraints on the
spatial averaging criteria.

B. Designation of PM- s Nonattainment
Areas

Effective December 14, 2009, EPA
established the initial air quality
designations for most areas in the
United States for the 2006 24-hour PM, 5
NAAQS. See 74 FR 58688; (November
13, 2009). Among the various areas
designated in 2009, EPA designated the
Sacramento 2 area in California as
nonattainment for the 2006 24-hour
PM, s NAAQS.3 The boundaries for this
area are described in 40 CFR 81.305.

Within three years of the effective
date of designations, states with areas
designated as nonattainment for the
2006 PM, s NAAQS are required to
submit SIP revisions that, among other
elements, provide for implementation of
reasonably available control measures
(RACM), reasonable further progress
(RFP), attainment of the standard as
expeditiously as practicable but no later
than five years from the nonattainment
designation (in this instance, no later
than December 14, 2014), as well as
contingency measures. See CAA section
172(a)(2), 172(c)(1), 172(c)(2), and
172(c)(9). Prior to the due date for
submittal of these SIP revisions, the
State of California requested that EPA
make determinations that the
Sacramento ¢ nonattainment area has
attained the 2006 PM, s NAAQS and
that attainment-related SIP submittal
requirements are not applicable for as
long as the area continues to attain the
standard. Today’s proposal responds to
the State’s request.

C. How does EPA make attainment
determinations?

A determination of whether an area’s
air quality currently meets the PM, s
NAAQS is generally based upon the
most recent three years of complete,
quality-assured data gathered at
established State and Local Air
Monitoring Stations (SLAMS) in a

2The Sacramento PM, s nonattainment area

includes Sacramento County, the western portions
of El Dorado and Placer counties, and the eastern
portions of Solano and Yolo counties. Other than
the El Dorado County portion of the nonattainment
area, the Sacramento PM, 5 nonattainment area lies
within the Sacramento Valley Air Basin.

3 With respect to the annual PM» 5 NAAQS, this
area is designated as ‘“‘unclassifiable/attainment.”

40n May 2, 2012, James Goldstene, Executive
Officer of the California Air Resources Board,
submitted a request to Jared Blumenfeld, Regional
Administrator, U.S. EPA Region IX, to find the
Sacramento PM; s nonattainment area had attained
the 2006 24-hour PM» s NAAQS.

nonattainment area and entered into the
AQS database. Data from air monitors
operated by state/local agencies in
compliance with EPA monitoring
requirements must be submitted to
AQS. Monitoring agencies annually
certify that these data are accurate to the
best of their knowledge. Accordingly,
EPA relies primarily on data in AQS
when determining the attainment status
of areas. See 40 CFR 50.13; 40 CFR part
50, appendix L; 40 CFR part 53; 40 CFR
part 58, and 40 CFR part 58, appendices
A, C, D, and E. All data are reviewed to
determine the area’s air quality status in
accordance with 40 CFR part 50,
appendix N.

Under EPA regulations in 40 CFR part
50, section 50.13 and in accordance
with appendix N, the 2006 24-hour
PM; s standard is met when the design
value is less than or equal to 35 ug/ms3
(based on the rounding convention in 40
CFR part 50, appendix N) at each
monitoring site within the area.5 The
PM, 5 24-hour average is considered
valid when 75 percent of the hourly
averages for the 24-hour period are
available. Data completeness
requirements for a given year are met
when at least 75 percent of the
scheduled sampling days for each
quarter have valid data.

III. What is EPA’s analysis of the
relevant air quality data?

A. Monitoring Network and Data
Considerations

In the Sacramento PMo 5
nonattainment area, the agencies
responsible for assuring that the area
meets air quality monitoring
requirements include CARB,
Sacramento Metropolitan Air Quality
Management District (SMAQMD), Placer
County Air Pollution Control District
(PCAPCD) and Yolo-Solano Air Quality
Management District (YSAQMD). Both
CARB and SMAQMD submit annual
monitoring network plans to EPA.
SMAQMD network plans describe the
monitoring network operated by
SMAQMD and CARB in Sacramento
County, and CARB’s network plans
describe the monitoring sites CARB
operates, in addition to monitoring sites
operated by smaller air districts,
namely, PCAPCD and YSAQMD. These
plans discuss the status of the air
monitoring network, as required under
40 CFR 58.10.

5The PM, 5 24-hour standard design value is the
3-year average of annual 98th percentile 24-hour
average values recorded at each monitoring site [see
40 CFR part 50, appendix N, section 1.0(c)], and the
24-hour PM, s NAAQS is met when the 24-hour
standard design value at each monitoring site is less
than or equal to 35 pg/ms3.
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Since 2007, EPA regularly reviews
these annual plans for compliance with
the applicable reporting requirements in
40 CFR part 58. With respect to PM, s,
EPA has found that the areas’ network
plans, submitted by CARB and
SMAQMD, meet the applicable
requirements under 40 CFR part 58. See
EPA letters to CARB and SMAQMD
approving their annual network plans
for years 2009, 2010, and 2011.7 EPA
also concluded 8 from its Technical
System Audit of the CARB Primary
Quality Assurance Organization (PQAO)
(conducted during the summer of 2007),
that the combined ambient air
monitoring network operated by CARB
and the local air districts in their PQAO
(which includes SMAQMD, PCAPCD,
and YSAQMD) currently meets or
exceeds the requirements for the
minimum number of SLAMS for PM; s
in the Sacramento nonattainment area.
CARB annually certifies that the data it
submits to AQS are complete and
quality-assured.?

There were five PM, s SLAMS located
throughout the Sacramento PM- s
nonattainment area in calendar years
2009, 2010, and 2011. EPA defines
specific monitoring site types and
spatial scales of representativeness to
characterize the nature and location of
required monitors. For the five sites, the
spatial scale is neighborhood scale, and
monitoring objective is population
exposure. In addition, the Sacramento-
Del Paso Manor site has a monitoring
objective of highest concentration.°

Consistent with the requirements
contained in 40 CFR part 50, EPA has
reviewed the quality-assured, and
certified PM, s ambient air monitoring
data as recorded in AQS for the
applicable monitoring period collected
at the monitoring sites in the
Sacramento nonattainment area and
determined that the data are complete.

B. Evaluation of Current Attainment

EPA’s evaluation of whether the
Sacramento PM, s nonattainment area

has attained the 2006 24-hour PM- 5
NAAQS is based on our review of the
monitoring data and takes into account
the adequacy ' of the PM, s monitoring
network in the nonattainment area and
the reliability of the data collected by
the network as discussed in the
previous section of this document.

Table 1 shows the PM, 5 design values
for the Sacramento nonattainment area
monitors based on ambient air quality
monitoring data for the most recent
complete three-year period (2009-2011).
The data show that the design value for
the 2009-2011 period was equal to or
less than 35 pg/ms3 at the monitors.
Therefore, we are proposing to
determine, based on the complete,
quality-assured data for 2009-2011, that
the Sacramento area has attained the
2006 24-hour PM; s standard.
Preliminary data available in AQS for
2012 indicate that the area continues to
attain the standard.

TABLE 1—2009-2011 24-HOUR PM,_s MONITORING SITES AND DESIGN VALUES FOR THE SACRAMENTO NONATTAINMENT

AREA

98th Percentile (ug/m3) 2009-2011

o AQS site Design

Monitoring site . i
identification No. values
2 201 2011

009 010 0 (ug/md)
ROSEVIIIE .ottt 06-061-0006 21.3 20.3 23.0 22
Sacramento-Del Paso Manor .. 06—-067-0006 38.7 27.0 39.8 352
Sacramento-1309 T Street .....ccoccveevieeciie e 06-067-0010 27.2 27.3 451 33
Sacramento Health Dept—Stockton BIVd ..........cccceeveierienenieeene 06—067-4001 34.9 26.5 44.8 352
L1470 oo | - T o RS 06-113-1003 27.4 18.6 25.8 24

aThe average of the 98th percentile values for 2009-2011 equals 35.2 and 35.4 at the Del Paso Manor and Stockton Blvd. sites, respectively,
but consistent with applicable rounding conventions in 40 CFR part 50, Appendix N, section 4.3, 24-hour standard design values are rounded to
the nearest 1 ug/m? (decimals 0.5 and greater are rounded up to the nearest whole number, and any decimal lower than 0.5 is rounded down to

the nearest whole number).

Source: Design Value Report, August 31, 2012 (in the docket to this proposed action).

IV. How does EPA’s Clean Data Policy
apply to this action?

A. Application of EPA’s Clean Data
Policy to the 2006 PM> s NAAQS

In April 2007, EPA issued its PMs s
Implementation Rule for the 1997 PM, 5

6 Letter from Joe Lapka, Acting Manager, Air
Quality Analysis Office, U.S. EPA Region IX, to
Karen Magliano, Chief, Air Quality Data Branch,
Planning and Technical Support Division, CARB
(November 24, 2009) (approving CARB’s 2009
Annual Monitoring Network Report for Small
Districts in California”); Letter from Matthew Lakin,
Manager, Air Quality Analysis Office, U.S. EPA
Region IX, to Karen Magliano, Chief, Air Quality
Data Branch, Planning and Technical Support
Division, CARB (October 29, 2010) (approving
CARB’s “2010 Annual Monitoring Network Plan for
the Small Districts in California”); Letter from
Matthew Lakin, Manager, Air Quality Analysis
Office, U.S. EPA Region IX, to Karen Magliano,
Chief, Air Quality Data Branch, Planning and
Technical Support Division, CARB (November 1,
2011) (approving CARB’s “2011 Annual Monitoring
Network Plan for the Small Districts in California”).

standard. 72 FR 20586; (April 25, 2007).
In March, 2012, EPA published
implementation guidance for the 2006
PM, 5 standard. See Memorandum from
Stephen D. Page, Director, Office of Air
Quality Planning and Standards,
“Implementation Guidance for the 2006

7 Letter from Joe Lapka, Acting Manager, Air
Quality Analysis Office, U.S. EPA Region IX, to
Larry Greene, Air Pollution Control Officer,
SMAQMD (September 29, 2009) (approving the
2009 Air Monitoring Network Plan for the
Sacramento Metropolitan Air Quality Management
District); Letter from Matthew Lakin, Manager, Air
Quality Analysis Office, U.S. EPA Region IX, to
Larry Greene, Air Pollution Control Officer,
SMAQMD (November 1, 2010) (approving the
“Sacramento Metropolitan Air Quality Management
District’s 2010 Annual Monitoring Network Plan”);
Letter from Matthew Lakin, Manager, Air Quality
Analysis Office, U.S. EPA Region IX, to Larry
Greene, Air Pollution Control Officer, SMAQMD
(October 31, 2011) (approving the “Sacramento
Metropolitan Air Quality Management District’s
2011 Annual Monitoring Network Plan”’).

24-Hour Fine Particle (PM, 5) National
Ambient Air Quality Standards
(NAAQS)” (March 2, 2012). In that
guidance, EPA stated its view “that the
overall framework and policy approach
of the 2007 PM, s Implementation Rule
continues to provide effective and

8 See letter from Deborah Jordan, Director, Air
Division, U.S. EPA Region IX, to James Goldstene,
Executive Officer, CARB, transmitting “Technical
System Audit of the California Environmental
Protection Agency Air Resources Board: 2007,”
with enclosure, August 18, 2008.

9 See, e.g., letter from Karen Magliano, Chief, Air
Quality Data Branch, Planning and Technical
Support Division, CARB, to Jared Blumenfeld,
Regional Administrator, U.S. EPA Region IX,
certifying calendar year 2011 ambient air quality
data and quality assurance data, May 1, 2012.

10See CARB’s 2011 Annual Monitoring Network
Report for Small Districts in California and
SMAQMD’s 2011 Annual Monitoring Network Plan;
U.S. EPA Air Quality System, Monitor Description
Report, September 14, 2012.

11 Meets the requirements of 40 CFR part 58.
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appropriate guidance on the EPA’s
interpretation of the general statutory
requirements that states should address
in their SIPs. In general, the EPA
believes that the interpretations of the
statute in the framework of the 2007
PM, s Implementation Rule are relevant
to the statutory requirements for the
2006 24-hour PM,s NAAQS * * *” Id,,
page 1. With respect to the statutory
provisions applicable to 2006 PM, s
implementation, the guidance
emphasized that “EPA outlined its
interpretation of many of these
provisions in the 2007 PM, s
Implementation Rule. In addition to
regulatory provisions, the EPA provided
substantial general guidance for
attainment plans for PM, s in the
preamble to the final the [sic] 2007
PM; s Implementation Rule.” Id., page 2.
In keeping with the principles set forth
in the guidance, and with respect to the
effect of a determination of attainment
for the 2006 PM; 5 standard, EPA is
applying the same interpretation with
respect to the implications of clean data
determinations that it set forth in the
preamble to the 1997 PM, 5 standard
and in the regulation that embodies this
interpretation. 40 CFR 51.1004(c).12
EPA has long applied this interpretation
in regulations and individual
rulemakings for the 1-hour ozone and
1997 8-hour ozone standards, the PM—
10 standard, and the lead standard.

B. History and Basis of EPA’s Clean
Data Policy

Following enactment of the CAA
Amendments of 1990, EPA promulgated
its interpretation of the requirements for
implementing the NAAQS in the
General Preamble for the
Implementation of Title I of the CAA
Amendments of 1990 (General
Preamble) 57 FR 13498, 13564 (April 16,
1992). In 1995, based on the
interpretation of CAA sections 171 and
172, and section 182 in the General
Preamble, EPA set forth what has
become known as its “Clean Data
Policy” for the 1-hour ozone NAAQS.
See Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, ‘““Reasonable Further
Progress, Attainment Demonstration,
and Related Requirements for Ozone
Nonattainment Areas Meeting the
Ozone National Ambient Air Quality
Standard” (May 10, 1995). In 2004, EPA
indicated its intention to extend the
Clean Data Policy to the PM, s NAAQS.
See Memorandum from Steve Page,

12 While EPA recognizes that 40 CFR 51.1004(c)
does not itself expressly apply to the 2006 PM; 5
standard, the statutory interpretation that it
embodies is identical and is applicable to both the
1997 and 2006 PM, s standards.

Director, EPA Office of Air Quality
Planning and Standards, “‘Clean Data
Policy for the Fine Particle National
Ambient Air Quality Standards”
(December 14, 2004).

Since 1995, EPA has applied its
interpretation under the Clean Data
Policy in many rulemakings,
suspending certain attainment-related
planning requirements for individual
areas, based on a determination of
attainment. See 60 FR 36723 (July 18,
1995) (Salt Lake and Davis Counties,
Utah, 1-hour ozone); 61 FR 20458 (May
7, 1996) (Cleveland-Akron-Lorain, Ohio,
1-hour ozone); 61 FR 31832 (June 21,
1996) (Grand Rapids, Michigan, 1-hour
ozone); 65 FR 37879 (June 19, 2000)
(Cincinnati-Hamilton, Ohio-Kentucky,
1-hour ozone); 66 FR 53094 (October 19,
2001) (Pittsburgh-Beaver Valley,
Pennsylvania, 1-hour ozone); 68 FR
25418 (May 12, 2003) (St. Louis,
Missouri-Illinois, 1-hour ozone); 69 FR
21717 (April 22, 2004) (San Francisco
Bay Area, California, 1-hour ozone); 75
FR 6570 (February 10, 2010) (Baton
Rouge, Louisiana, 1-hour ozone); 75 FR
27944 (May 19, 2010) (Coso Junction,
California, PM;o).

EPA also incorporated its
interpretation under the Clean Data
Policy in several implementation rules.
See Clean Air Fine Particle
Implementation Rule, 72 FR 20586
(April 25, 2007); Final Rule To
Implement the 8-Hour Ozone National
Ambient Air Quality Standard—Phase
2,70 FR 71612 (November 29, 2005).
The Court of Appeals for the District of
Columbia Circuit (D.C. Circuit) upheld
EPA’s rule embodying the Clean Data
Policy for the 1997 8-hour ozone
standard. NRDC v. EPA, 571 F.3d 1245
(D.C. Cir. 2009). Other courts have
reviewed and considered individual
rulemakings applying EPA’s Clean Data
Policy, and have consistently upheld
them in every case. Sierra Club v. EPA,
99 F.3d 1551 (10th Cir. 1996); Sierra
Club v. EPA, 375 F.3d 537 (7th Cir.
2004); Our Children’s Earth Foundation
v. EPA, No. 04—-73032 (9th Cir. June 28,
2005 (Memorandum Opinion)), Latino
Issues Forum v. EPA, Nos. 06-75831
and 08-71238 (9th Cir. March 2, 2009
(Memorandum Opinion)).

EPA sets forth below a brief
explanation of the statutory
interpretations in the Clean Data Policy.
EPA also incorporates the discussions of
its interpretation set forth in prior
rulemakings, including the 1997 PM, 5
implementation rulemaking. See 72 FR
20586, at 20603—-20605 (April 25, 2007).
See also 75 FR 31288 (June 3, 2010)
(Providence, Rhode Island, 1997 8-hour
ozone); 75 FR 62470 (October 12, 2010)
(Knoxville, Tennessee, 1997 8-hour

ozone); 75 FR 53219 (August 31, 2010)
(Greater Connecticut Area, 1997 8-hour
ozone); 75 FR 54778 (September 9,
2010) (Baton Rouge, Louisiana, 1997 8-
hour ozone); 75 FR 64949 (October 21,
2010) (Providence, Rhode Island, 1997
8-hour ozone); 76 FR 11080 (March 1,
2011) (Milwaukee-Racine and
Sheboygan Areas, Wisconsin, 1997 8-
hour ozone); 76 FR 31237 (May 31,
2011) (Pittsburgh-Beaver Valley,
Pennsylvania, 1997 8-hour ozone); 76
FR 33647 (June 9, 2011) (St. Louis,
Missouri-Illinois, 1997 8-hour ozone);
76 FR 70656 (November 15, 2011)
(Charlotte-Gastonia-Rock Hill, North
Carolina-South Carolina, 1997 8-hour
ozone); 77 FR 31496 (May 29, 2012)
(Boston-Lawrence-Worchester,
Massachusetts, 1997 8-hour ozone). See
also, 75 FR 56 (January 4, 2010)
(Greensboro-Winston-Salem-High Point,
North Carolina, 1997 PM,); 75 FR 230
(January 5, 2010) (Hickory-Morganton-
Lenoir, North Carolina, 1997 PM, s); 76
FR 12860 (March 9, 2011) (Louisville,
Kentucky-Indiana, 1997 PM, 5); 76 FR
18650 (April 5, 2011) (Rome, Georgia,
1997 PM,5); 76 FR 31239 (May 31,
2011) (Chattanooga, Tennessee-Georgia-
Alabama, 1997 PM,5); 76 FR 31858
(June 2, 2011) (Macon, Georgia, 1997
PM.,5); 76 FR 36873 (June 23, 2011)
(Atlanta, Georgia, 1997 PM,s); 76 FR
38023 (June 29, 2011) (Birmingham,
Alabama, 1997 PM, s); 76 FR 55542
(September 7, 2011) (Huntington-
Ashland, West Virginia-Kentucky-Ohio,
1997 PM, 5); 76 FR 60373 (September
29, 2011) (Cincinnati, Ohio-Kentucky-
Indiana, 1997 PM,s); 77 FR 18922
(March 29, 2012) (Harrisburg-Lebanon-
Carlisle-York, Allentown, Johnstown
and Lancaster, Pennsylvania, 1997
PMas).

The Clean Data Policy represents
EPA’s interpretation that certain
requirements of subpart 1 of part D of
the Act are by their terms not applicable
to areas that are currently attaining the
NAAQS.13 As explained below, the
specific requirements that are
inapplicable to an area attaining the
standard are the requirements to submit
a SIP that provides for: attainment of the
NAAQS; implementation of all
reasonably available control measures;
reasonable further progress (RFP); and
implementation of contingency
measures for failure to meet deadlines
for RFP and attainment.

CAA section 172(c)(1), the
requirement for an attainment
demonstration, provides in relevant part
that SIPs “shall provide for attainment

13 This discussion refers to subpart 1 because
subpart 1 contains the requirements relating to
attainment of the 2006 PM» s NAAQS.
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of the [NAAQS].” EPA has interpreted
this requirement as not applying to
areas that have already attained the
standard. If an area has attained the
standard, there is no need to submit a
plan demonstrating how the area will
reach attainment. In the General
Preamble (57 FR 13564), EPA stated that
no other measures to provide for
attainment would be needed by areas
seeking redesignation to attainment
since “attainment will have been
reached.” See also Memorandum from
John Calcagni, “Procedures for
Processing Requests to Redesignate
Areas to Attainment,” (September 4,
1992), at page 6.

A component of the attainment plan
specified under section 172(c)(1) is the
requirement to provide for “the
implementation of all reasonably
available control measures as
expeditiously as practicable” (RACM).
Since RACM is an element of the
attainment demonstration, see General
Preamble (57 FR 13560), for the same
reason the attainment demonstration no
longer applies by its own terms, RACM
also no longer applies to areas that EPA
has determined have clean air.
Furthermore, EPA has consistently
interpreted this provision to require
only implementation of such potential
RACM measures that could advance
attainment.14 Thus, where an area is
already attaining the standard, no
additional RACM measures are
required. EPA’s interpretation that the
statute requires only implementation of
the RACM measures that would advance
attainment was upheld by the United
States Court of Appeals for the Fifth
Circuit (Sierra Club v. EPA, 314 F.3d
735, 743-745, 5th Cir. 2002) and by the
United States Court of Appeals for the
D.C. Circuit (Sierra Club v. EPA, 294
F.3d 155, 162-163, D.C. Cir. 2002). See
also the final rulemakings for
Pittsburgh-Beaver Valley, Pennsylvania,
66 FR 53096 (October 19, 2001) and St.
Louis, Missouri-Illinois, 68 FR 25418
(May 12, 2003).

CAA section 172(c)(2) provides that
SIP provisions in nonattainment areas
must require “‘reasonable further
progress.” The term “‘reasonable further
progress” is defined in section 171(1) as
“such annual incremental reductions in
emissions of the relevant air pollutant as
are required by this part or may
reasonably be required by the
Administrator for the purpose of
ensuring attainment of the applicable

14 This interpretation was adopted in the General
Preamble, see 57 FR 13498, and has been upheld
as applied to the Clean Data Policy, as well as to
nonattainment SIP submissions. See NRDC v. EPA,
571 F.3d 1245 (D.C. Cir. 2009); Sierra Club v. EPA,
294 F.3d 155 (D.C. Cir. 2002).

NAAQS by the applicable date.” Thus,
by definition, the “reasonable further
progress’’ provision under subpart 1
requires only such reductions in
emissions as are necessary to attain the
NAAQS. If an area has attained the
NAAQS, the purpose of the RFP
requirement has been fulfilled, and
since the area has already attained,
showing that the State will make RFP
towards attainment “‘[has] no meaning
at that point.” General Preamble, 57 FR
13498, 13564 (April 16, 1992).

CAA section 172(c)(9) provides that
SIPs in nonattainment areas ‘‘shall
provide for the implementation of
specific measures to be undertaken if
the area fails to make reasonable further
progress, or to attain the [NAAQS] by
the attainment date applicable under
this part. Such measures shall be
included in the plan revision as
contingency measures to take effect in
any such case without further action by
the State or [EPA].” This contingency
measure requirement is inextricably tied
to the reasonable further progress and
attainment demonstration requirements.
Contingency measures are implemented
if reasonable further progress targets are
not achieved, or if attainment is not
realized by the attainment date. Where
an area has already achieved attainment,
it has no need to rely on contingency
measures to come into attainment or to
make further progress to attainment. As
EPA stated in the General Preamble:
“The section 172(c)(9) requirements for
contingency measures are directed at
ensuring RFP and attainment by the
applicable date.” See 57 FR 13564. Thus
these requirements no longer apply
when an area has attained the standard.

It is important to note that should an
area attain the 2006 PM, s standard
based on three years of data, its
obligation to submit an attainment
demonstration and related planning
submissions is suspended only for so
long as the area continues to attain the
standard. If EPA subsequently
determines, after notice-and-comment
rulemaking, that the area has violated
the NAAQS, the requirements for the
State to submit a SIP to meet the
previously suspended requirements
would be reinstated. It is likewise
important to note that the area remains
designated nonattainment pending a
further redesignation action.

V. EPA’s Proposed Action and Request
for Public Comment

EPA is proposing to determine that
the Sacramento nonattainment area in
California has attained the 2006 24-hour
PM, 5 standard based on the most recent
three years of complete, quality-assured,
and certified data for 2009-2011.

Preliminary data available in AQS for
2012 show that the area continues to
attain the standard.

EPA further proposes that, if its
proposed determination of attainment is
made final, the requirements for the
Sacramento nonattainment area to
submit an attainment demonstration
and associated RACM, a RFP plan,
contingency measures, and any other
planning SIPs related to attainment of
the 2006 PM, s NAAQS would be
suspended for so long as the area
continues to attain the 2006 PM- 5
NAAQS. EPA’s proposal is consistent
and in keeping with its long-held
interpretation of CAA requirements, as
well as with EPA’s regulations for
similar determinations for ozone (see 40
CFR 51.918) and the 1997 fine
particulate matter standards (see 40 CFR
51.1004(c)). As described below, any
such determination would not be
equivalent to the redesignation of the
area to attainment for the 2006 PM, s
NAAQS.

Any final action resulting from this
proposal would not constitute a
redesignation to attainment under CAA
section 107(d)(3) because we have not
yet approved a maintenance plan for the
Sacramento nonattainment area as
meeting the requirements of section
175A of the CAA or determined that the
area has met the other CAA
requirements for redesignation. The
classification and designation status in
40 CFR part 81 would remain
nonattainment for the area until such
time as EPA determines that California
has met the CAA requirements for
redesignating the Sacramento
nonattainment area to attainment.

If the Sacramento nonattainment area
continues to monitor attainment of the
2006 PM> s NAAQS, EPA proposes that
the requirements for the area to submit
an attainment demonstration and
associated RACM, a RFP plan,
contingency measures, and any other
planning requirements related to
attainment of the 2006 PM, s NAAQS
will remain suspended. If this proposed
rulemaking is finalized and EPA
subsequently determines, after notice-
and-comment rulemaking in the Federal
Register, that the area has violated the
2006 PM, s NAAQS, the basis for the
suspension of these attainment planning
requirements for the Sacramento
nonattainment area would no longer
exist, and the area would thereafter have
to address such requirements.

EPA is soliciting public comments on
the issues discussed in this document or
on other relevant matters. We will
accept comments from the public on
this proposal for the next 30 days. We
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will consider these comments before
taking final action.

VI. Statutory and Executive Order
Reviews

This action proposes to make a
determination of attainment based on
air quality and to suspend certain
federal requirements, and thus, would
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed action does
not have Tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP obligations discussed herein do
not apply to Indian Tribes and thus this
proposed action will not impose
substantial direct costs on Tribal
governments or preempt Tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter, Nitrogen

oxides, Sulfur oxides, Reporting and
recordkeeping requirements.

Dated: October 15, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012-26417 Filed 10-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60
[EPA-HQ-OAR-2004-0490; FRL-9743-9]
RIN 2060-AQ29

Extension of the Comment Period for
the Proposed Standards of
Performance for Stationary Gas
Turbines; Standards of Performance
for Stationary Combustion Turbines

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice. Announcement of
extension of public comment period.

SUMMARY: The EPA is announcing that
the period for providing public
comments on the August 29, 2012,
proposed rule titled, ““Standards of
Performance for Stationary Gas
Turbines; Standards of Performance for
Stationary Combustion Turbines” is
being extended for 60 days.

DATES: The public comment period for
these actions is being extended for 60
days to December 28, 2012, in order to
provide the public additional time to
submit comments and supporting
information.

ADDRESSES: Written comments on the
proposed rule may be submitted to the
EPA electronically, by mail, by facsimile
or through hand delivery/courier. Please
refer to the proposal for the addresses
and detailed instructions. Publicly
available documents relevant to this
action are available for public
inspection either electronically in
http://www.regulations.gov or in hard
copy at the EPA Docket Center, Room
3334, 1301 Constitution Avenue NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. A reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT: Mr.
Christian Fellner, Energy Strategies
Group, Sector Policies and Programs
Division (D243-01), Office of Air
Quality Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; Telephone number: (919) 541—
4003; Fax number: (919) 541-5450;

Email address:
fellner.christian@epa.gov.

SUPPLEMENTARY INFORMATION:
Comment Period

The proposed rule was published in
the Federal Register on August 29,
2012, and a copy of the proposed rule
is available in the docket (77 FR 52554).
Due to requests we have received from
the public to extend the public
comment period for the August 29,
2012, proposed Standards of
Performance for Stationary Gas
Turbines; Standards of Performance for
Stationary Combustion Turbines, the
public comment period is being
extended for 60 days. Therefore, the
public comment period will end on
December 28, 2012, rather than October
29, 2012.

How can I get copies of this document
and other related information?

The EPA has established the official

public docket No. EPA-HQ-OAR—-2004—
0490, available at www.regulations.gov.

List of Subjects in 40 CFR part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: October 17, 2012.

Gina McCarthy,

Assistant Administrator.

[FR Doc. 2012—-26206 Filed 10—-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[EPA-R07-RCRA-2012-0719; FRL-9744-3]

Missouri: Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Missouri has applied to EPA
for final authorization for the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA proposes to grant final
authorization to Missouri.

DATES: Comments on this proposed
action must be received in writing by
November 26, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
RCRA-2012-0719 by one of the
following methods:


http://www.regulations.gov
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1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. Email: jackson-
johnson.berla@epa.gov.

3. Mail: Berla Jackson-Johnson,
Environmental Protection Agency,
Waste Enforcement & Materials
Management Branch, 11201 Renner
Blvd., Lenexa, Kansas 66219.

4. Hand Delivery or Courier. Deliver
your comments to Berla Jackson-
Johnson, Environmental Protection
Agency, RCRA Enforcement and State
Programs Branch, 11201 Renner Blvd.,
Lenexa, Kansas 66219. Such deliveries
are only accepted during the Regional
Office’s normal hours of operation. The
Regional Office’s official hours of
business are Monday through Friday,
8:00 to 4:30, excluding legal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Berla Jackson-Johnson at 913-551-7720,
or by email at jackson-
johnson.berla@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of the Federal
Register, EPA is authorizing the changes
by an immediate final rule without prior
proposal because the Agency views this
as a noncontroversial revision
amendment and anticipates no relevant
adverse comments to this action. A
detailed rationale for the approval is set
forth in the direct final rule. If no
relevant adverse comments are received
in response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed action. EPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the
subject of an adverse comment. For
additional information, see the direct
final rule which is located in the rules
section of this Federal Register.

Dated: October 11, 2012.
Karl Brooks,
Regional Administrator, Region 7.
[FR Doc. 201226427 Filed 10-25-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 595
[Docket No. NHTSA-2012-0149]
RIN 2127-AL17

Make Inoperative Exemptions; Vehicle
Modifications To Accommodate People
With Disabilities, Ejection Mitigation

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This NPRM proposes to
amend NHTSA'’s regulation regarding,
“Make Inoperative Exemptions, Vehicle
Modifications to Accommodate People
With Disabilities,” to include a new
exemption relating to the Federal motor
vehicle safety standard for ejection
mitigation. The regulation facilitates the
mobility of physically disabled drivers
and passengers. This document
responds to a petition from Bruno
Independent Living Aids.

DATES: You should submit your
comments early enough to ensure that
the Docket receives them not later than
December 26, 2012.

ADDRESSES: You may submit comments
to the docket number identified in the
heading of this document by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140, between
9 am. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:202—-493-2251.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note that all
comments received will be posted
without change to http://www.
regulations.gov, including any personal
information provided. Please see the
Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the

name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477 through 78).

For access to the docket to read
background documents or comments
received, go to http://www.regulations.
gov or the street address listed above.
Follow the online instructions for
accessing the dockets.

FOR FURTHER INFORMATION CONTACT:
Gayle Dalrymple, NHTSA Office of
Crash Avoidance Standards, NVS—-123
(telephone 202—-366-5559), or Deirdre
Fujita, NHTSA Office of Chief Counsel,
NCC-112 (telephone 202—-366—-2992)
The mailing address for these officials
is: National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
Background

The National Traffic and Motor
Vehicle Safety Act (49 U.S.C. Chapter
301) (“Safety Act”’) and NHTSA’s
regulations require vehicle
manufacturers to certify that their
vehicles comply with all applicable
Federal motor vehicle safety standards
(FMVSSs) (see 49 U.S.C. 30112; 49 CFR
part 567) at the time of manufacture. A
vehicle manufacturer, distributor,
dealer, or repair business, except as
indicated below, may not knowingly
make inoperative any part of a device or
element of design installed in or on a
motor vehicle in compliance with an
applicable FMVSS (see 49 U.S.C.
30122). NHTSA has the authority to
issue regulations that exempt regulated
entities from the “make inoperative”
provision (49 U.S.C. 30122(c)). The
agency has used that authority to
promulgate 49 CFR part 595 subpart C,
‘““Make Inoperative Exemptions, Vehicle
Modifications to Accommodate People
with Disabilities.”

49 CFR part 595 subpart C sets forth
exemptions from the make inoperative
provision to permit, under limited
circumstances, vehicle modifications
that take the vehicles out of compliance
with certain FMVSSs when the vehicles
are modified to be used by persons with
disabilities after the first retail sale of
the vehicle for purposes other than
resale. The regulation was promulgated
to facilitate the modification of motor
vehicles so that persons with disabilities
can drive or ride in them. The
regulation involves information and
disclosure requirements and limits the
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extent of modifications that may be
made.

Under the regulation, a motor vehicle
repair business that modifies a vehicle
to enable a person with a disability to
operate or ride as a passenger in the
motor vehicle and that avails itself of
the exemption provided by 49 CFR part
595 subpart C must register itself with
NHTSA. The modifier is exempted from
the make inoperative provision of the
Safety Act, but only to the extent that
the modifications affect the vehicle’s
compliance with the FMVSSs specified
in 49 CFR 595.7(c) and only to the
extent specified in 595.7(c).
Modifications that would take the
vehicle out of compliance with any
other FMVSS, or with an FMVSS listed
in 595.7(c) but in a manner not specified
in that paragraph, are not exempted by
the regulation. The modifier must affix
a permanent label to the vehicle
identifying itself as the modifier and the
vehicle as no longer complying with all
FMVSS in effect at original
manufacture, and must provide and
retain a document listing the FMVSSs
with which the vehicle no longer
complies and indicating any reduction
in the load carrying capacity of the
vehicle of more than 100 kilograms (220
pounds).

FMVSS No. 226 “Ejection Mitigation”
and Part 595

On January 19, 2011, the agency
published a final rule which established
a new Federal Motor Vehicle Safety
Standard No. 226, “Ejection
Mitigation,” to reduce the partial and
complete ejection of vehicle occupants
through side windows in crashes,
particularly rollover crashes. The
standard applies to passenger cars, and
to multipurpose passenger vehicles,
trucks and buses with a gross vehicle
weight rating of 4,536 kg (10,000
pounds) or less, except walk-in vans,
vehicles with modified roofs and
convertibles. Also excluded from this
standard are law enforcement vehicles,
correctional institution vehicles, taxis
and limousines, if they have a fixed
security partition separating the first
and second or second and third rows
and if they are produced by more than
one manufacturer or are altered (within
the meaning of 49 CFR 567.7).

To assess compliance with FMVSS
No. 226, the agency adopted a test in
which an impactor is propelled from
inside a test vehicle toward the
windows. The ejection mitigation safety
system is required to prevent the
impactor from moving more than a
specified distance beyond the plane of

176 FR 3212.

a window. In the test, the
countermeasure must retain the linear
travel of the impactor such that the
impactor must not travel 100
millimeters (mm) beyond the location of
the inside surface of the vehicle glazing.
This displacement limit serves to
control the size of any gaps forming
between the countermeasure (e.g., the
ejection mitigation side curtain air bag)
and the window opening, thus reducing
the potential for both partial and
complete ejection of an occupant.

To ensure that the systems cover the
entire opening of each window for the
duration of a rollover, each side window
will be impacted at up to four locations
around its perimeter at two time
intervals following NHTSA’s manual
deployment of the countermeasure. The
agency anticipated that manufacturers
will meet the standard by means of air
bag technology, and possibly
supplement the technology with
advanced glazing. Vehicle
manufacturers may newly install
ejection mitigation air bag curtains, or
will more likely modify existing side
impact air bag curtains. The existing
side impact air bag curtains will be
made larger so that they cover more of
the window opening, made more robust
to remain inflated longer, and made to
deploy in both side impacts and in
rollovers using sensors. In addition,
after deployment the curtains will be
tethered near the base of the vehicle’s
pillars or otherwise designed to keep the
impactor within the boundaries
established by the performance test.

We estimated the new requirements
will save 373 lives and prevent 476
serious injuries per year. The final rule
adopted a phase-in of the new
requirements, starting September 1,
2013.

FMVSS No. 226 is a new regulation
and currently, 49 CFR Part 595 does not
provide for an exemption for vehicles
that are modified to accommodate
people with disabilities.

Petition for Rulemaking

On May 17, 2011, Bruno Independent
Living Aids (Bruno) submitted a
petition for rulemaking to amend
§595.7 to include an exemption from
the requirements of FMVSS No. 226.
Bruno manufactures a product line it
calls “Turning Automotive Seating
(TAS).” A TAS seat replaces the seat
installed by the original equipment
manufacturer (OEM). Bruno states that
the purpose of the TAS is—

To provide safe access to private motor
vehicles for mobility-impaired drivers or
passengers, semi-ambulatory or transferring
from a wheelchair. The Bruno TAS replaces
the OEM seat in a sedan, minivan, van,

pickup, or SUV. In its various configurations
the Bruno TAS seat pivots from the forward-
facing driving position to the side-facing
entry position, extends outward and lowers
to a suitable transfer height, providing the
driver and/or passengers a convenient and
safe entry into the vehicle. The transfer into
the seat takes place safely, while outside the
vehicle, and the occupant remains in the seat
during the entry process, using the OEM
seatbelts while traveling in the vehicle.
Exiting the vehicle is accomplished by
reversing the process. A further TAS option
is a mobility base, which converts the
automotive seat into a wheelchair, that
eliminates a need for transferring from the
seat altogether.

The petitioner believes that the TAS
method of vehicle entry and exit is safer
than using a platform lift to enter a
vehicle or entering and exiting
unassisted.

Bruno refers to a September 2010
notice of proposed rulemaking 2 (NPRM)
that was published in response to a
previous petition from Bruno to amend
part 595.7(c)(15) to expand a reference
in the exemption relating to FMVSS No.
214 “Side impact protection.” In June
2011,3 the agency published a final rule
in that rulemaking. The final rule
provided an exemption from FMVSS
No. 214’s moving deformable barrier
and pole tests as applied to a designated
seating position that must be modified
by changing the restraint system and/or
seat at that position to accommodate a
person with a disability.

Bruno states in its current petition
that FMVSS No. 226 will enhance the
side air bag technology of FMVSS No.
214 and that these enhanced side air
bags present much of the same
difficulties when accommodating the
transportation needs of mobility
impaired persons as those discussed in
the rulemaking for FMVSS No. 214.
Bruno states: “Where the FMVSS 226
ejection mitigation system is an OEM
seat component (e.g., seat back), it
cannot be replaced within [sic] the TAS
replacement seat due to the large variety
of seat designs and ICU interfaces
encountered. Also, the OEM seat can
rarely, if ever, be structurally modified
to fit the TAS mechanism.” Thus, Bruno
believes that an exemption from FMVSS
No. 226 is warranted.

Response to Petition

NHTSA proposes to amend § 595.7(c)
to add an exemption for FMVSS No.
226. However, we request comments on
the necessity of the exemption.

In the June 2011 final rule amending
49 CFR 595.7(c) to update and expand
a reference in an exemption relating to
FMVSS No. 214, we stated:

275 FR 59674.
376 FR 37025.
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Removing an OEM seat that has a side air
bag and replacing it with an aftermarket seat
that does not would likely make inoperative
the system installed in compliance with
FMVSS No. 214. Making some other
substantive modification of the OEM seat or
restraint system to accommodate a person
with a disability could also affect the
measurement of the injury criteria specified
in the standard. We believe that an
exemption from the make inoperative
provision with regard to the pole test in
FMVSS No. 214 is needed to permit
modification of the vehicle’s seating system
to accommodate a person with a disability.
This is comparable to the position taken by
NHTSA with regard to the make inoperative
exemption for frontal air bags required by
FMVSS No. 208. See 595.7(c)(14). Thus, we
conclude today that the inclusion of S9 of
FMVSS No. 214 in §595.7(c)(15) is needed.

Bruno states that FMVSS No. 226 will
enhance side curtain and torso air bags,
and that ““these enhanced side curtain
and torso air bags present much the
same difficulties when accommodating
the transportation needs of mobility
impaired person as those discussed in
the cited [FMVSS No. 214] NPRM.”

We do not quite agree with the
petitioner’s statements. FMVSS No. 226
is likely to affect side curtain air bags
but will not affect torso air bags or seat
components. Further, there are
significant differences between the
requirements in FMVSS Nos. 214 and
226. The MDB and pole tests specified
in FMVSS No. 214 are full vehicle
dynamic crash tests conducted with
instrumented 5th percentile adult
female and 50th percentile adult male
dummies. To meet the performance
requirement of FMVSS No. 214, side air
bags providing head and torso
protection are typically provided in the
seat. The seating procedures for locating
the dummies in the vehicle are specified
in the standard. By removing the seat
that contains an air bag to accommodate
a person with a disability or installing
a seat at a different location when
compared to the original seat position,
as Bruno does when installing the TAS
seat, the vehicle may no longer be
compliant with the FMVSS No. 214
requirements.

In contrast, the performance
requirements specified in FMVSS No.
226 are based on a component test of the
ejection mitigation countermeasure
(which heretofore consists of curtain air
bags that deploy from the headliner and
not the seat). The ejection mitigation air
curtain retains the impactor within the
vehicle. Impact locations would be
determined based on the shape of the
window opening and are not dependent
on the location of dummies and/or seat
position. Therefore, it is possible, and
maybe likely, that removing the original

seat and replacing it with a seat to
accommodate a person with a disability
will have no negative impact on the
performance of the curtain air bags in
the context of FMVSS No. 226. If this
were just a matter affecting “those
vehicles manufactured in compliance
with FMVSS No. 226 where the ejection
mitigation system is an OEM seat
component” as petitioner describes the
order requested, we do not see an
obvious need for an exemption.

However, the agency does recognize
the possibility that the side impact
sensing and electronic architecture
system could be integrated with that of
the ejection mitigation rollover
protection system. Because of this
integration, if a seat is modified or
replaced to accommodate a person with
a disability and the FMVSS No. 214 side
impact air bag system is deactivated,
tangentially the FMVSS No. 226 rollover
ejection mitigation system could also be
deactivated. For this reason, even
though the ejection mitigation side
curtain air bags’ performance in a
component test would not necessarily
be compromised by installing a new
seat, the electronics that would deploy
the restraint in a rollover could be.
Thus, for vehicles in which the seat is
modified or replaced, it may not be
practical to exempt them from the side
impact requirements and not from
ejection mitigation requirements.

We realize that FMVSS No. 226
requires side window coverage
extending over the first three rows of
vehicles, which among other things
does help protect rear seat passengers
from partial and full ejection. Vehicle
manufacturing designs generally utilize
one ejection mitigation curtain air bag
per side to protect the front and the rear
rows. If the side curtain air bag must be
made inoperative to accommodate a
disabled person in the driver’s position
or in a rear passenger position (e.g., to
install a TAS seat in the driver’s
position or the rear seat position),
ejection mitigation protection provided
by the curtain would be made
inoperative for the other occupants as
well (even those not using a TAS seat).
If a TAS seat were installed at the
driver’s seat, exempting only the front
window opening from FMVSS No. 226
requirements would not be possible
because the rear seat on the same side
where the front seat was modified
makes use of the same ejection
mitigation curtain air bag.

We thus recognize that the
petitioner’s request presents a trade-off
of substantial ejection mitigation
protection in exchange for continued
mobility for people with disabilities and
some enhancement in easier and

possibly safer vehicle entry and exit.
Comments are requested on the
proposed exemption. To achieve the
maximum safety benefit of the
regulations, it is our desire to provide
the narrowest exemption possible to
accommodate the needs of disabled
persons, without unreasonably
expanding its use to situations where
the benefits of the exemption may be
outweighed by the drawbacks of
nonconformance with the safety
standard.

We seek comment on whether the
requested exemption is needed. Would
deactivating the side impact protection
system also deactivate the ejection
mitigation system on vehicles? If the
ejection mitigation window curtains are
controlled by a sensor that is separate
from the FMVSS No. 214 side impact
sensor system, is the requested
exemption needed? If the sensor
systems are distinct, could the vehicle
seating system be removed or modified
without negatively affecting the
performance of ejection mitigation
curtains? Could the exemption be only
for the ejection mitigation
countermeasure (curtains) on the side of
the vehicle affected by the modification,
rather than for both sides?

Dates

We are providing a 60-day comment
period. In view of the September 1, 2013
phase-in date for FMVSS No. 226, and
because this rulemaking would remove
a restriction on the modification of
vehicles for persons with disabilities, if
a final rule is issued NHTSA anticipates
making the amendment effective in less
than 180 days following publication of
the rule.

Rulemaking Analyses and Notices

Executive Order (E.O.) 12866
(Regulatory Planning and Review), E.O.
13563, and DOT Regulatory Policies and
Procedures

The agency has considered the impact
of this rulemaking action under E.O.
12866, E.O. 13563, and the Department
of Transportation’s regulatory policies
and procedures. This rulemaking
document was not reviewed by the
Office of Management and Budget under
E.O. 12866, “Regulatory Planning and
Review.” It is not considered to be
significant under E.O. 12866 or the
Department’s Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). NHTSA has determined that the
effects are so minor that a regulatory
evaluation is not needed to support the
subject rulemaking. This rulemaking
would impose no costs on the vehicle
modification industry. If anything, there
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could be a cost savings due to the
proposed exemption.

Modifying a vehicle in a way that
makes inoperative the performance of
ejection mitigation air bags would be
detrimental for the occupants of the
vehicle in a rollover. However, the
number of vehicles potentially modified
would be very few in number. This is
essentially the trade-off that NHTSA is
faced with when increasing mobility for
persons with disabilities: when
necessary vehicle modifications are
made, some safety may unavoidably be
lost to gain personal mobility. We have
requested comments on how the agency
may make the exemption as narrow as
reasonably possible.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of proposed
rulemaking or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Small Business
Administration’s regulations at 13 CFR
part 121 define a small business, in part,
as a business entity “which operates
primarily within the United States.” (13
CFR 121.105(a)). No regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

NHTSA has considered the effects of
this proposed rule under the Regulatory
Flexibility Act. Most dealerships and
repair businesses are considered small
entities, and a substantial number of
these businesses modify vehicles to
accommodate individuals with
disabilities. I certify that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities. While most
dealers and repair businesses would be
considered small entities, the proposed
exemption would not impose any new
requirements, but would instead
provide additional flexibility. Therefore,
the impacts on any small businesses
affected by this rulemaking would not
be substantial.

Executive Order 13132 (Federalism)

NHTSA has examined today’s
proposed rule pursuant to Executive
Order 13132 (64 FR 43255; Aug. 10,
1999) and concluded that no additional
consultation with States, local
governments, or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the proposed rule does not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The proposal does not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This proposed
rule would not impose any
requirements on anyone. This proposal
would lessen a burden on modifiers.

NHTSA rules can have preemptive
effect in two ways. First, the National
Traffic and Motor Vehicle Safety Act
contains an express preemption
provision:

When a motor vehicle safety standard is in
effect under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable to
the same aspect of performance of a motor
vehicle or motor vehicle equipment only if
the standard is identical to the standard
prescribed under this chapter.

49 U.S.C. 30103(b)(1). This provision is
not relevant to this rulemaking as it
does not involve the establishing,
amending or revoking or a Federal
motor vehicle safety standard.

Second, the Supreme Court has
recognized the possibility, in some
instances, of implied preemption of
State requirements imposed on motor
vehicle manufacturers, including
sanctions imposed by State tort law. We
are unaware of any State law or action
that would prohibit the actions that this
proposed rule would permit.

Civil Justice Reform

When promulgating a regulation,
agencies are required under Executive
Order 12988 to make every reasonable
effort to ensure that the regulation, as
appropriate: (1) Specifies in clear
language the preemptive effect; (2)
specifies in clear language the effect on
existing Federal law or regulation,
including all provisions repealed,
circumscribed, displaced, impaired, or
modified; (3) provides a clear legal
standard for affected conduct rather
than a general standard, while
promoting simplification and burden
reduction; (4) specifies in clear language

the retroactive effect; (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court; (6) explicitly or implicitly
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship of
regulations.

Pursuant to this Order, NHTSA notes
as follows. The preemptive effect of this
proposed rule is discussed above.
NHTSA notes further that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), ““all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.”
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies, such as the
Society of Automotive Engineers (SAE).
The NTTAA directs us to provide
Congress, through OMB, explanations
when we decide not to use available and
applicable voluntary consensus
standards. No voluntary standards exist
regarding this proposed exemption for
modification of vehicles to
accommodate persons with disabilities.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). This proposed exemption would
not result in expenditures by State, local
or tribal governments, in the aggregate,
or by the private sector in excess of $100
million annually.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
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significant impact on the quality of the
human environment.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This proposal does not contain
new reporting requirements or requests
for information beyond what is already
required by 49 CFR part 595 subpart C.
An entity taking advantage of the
exemption would simply list FMVSS
No. 226 in the document described in
49 CFR 595.7(b).

Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

e Have we organized the material to
suit the public’s needs?

e Are the requirements in the rule
clearly stated?

¢ Does the rule contain technical
language or jargon that isn’t clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this proposal.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 595

Motor vehicle safety, Motor vehicles.

In consideration of the foregoing, we
propose to amend 49 CFR part 595 to
read as follows:

PART 595—MAKE INOPERATIVE
EXEMPTIONS

1. The authority citation for Part 595
would be revised to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, 30122 and 30166; delegation of
authority at 49 CFR 1.95.

2. Amend § 595.7 by adding
paragraph (c)(17) to read as follows:

§595.7 Requirements for vehicle
modifications to accommodate people with
disabilities.

* * * * *

(C] * * %

(17) S4.2 and S5 of 49 CFR 571.226,
on the side of the vehicle where a seat
on that side of the vehicle must be
changed to accommodate a person with
a disability.

* * * * *

Issued on: October 23, 2012.
Christopher J. Bonanti,
Associate Administrator for Rulemaking.
[FR Doc. 2012-26353 Filed 10-25-12; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

RIN 0648-BB58

Fisheries of the Caribbean, Gulf of
Mexico and South Atlantic; Snapper-
Grouper Fishery Off the Southern
Atlantic States; Amendment 18B

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: The South Atlantic Fishery
Management Council (South Atlantic
Council) has submitted Amendment
18B to the Fishery Management Plan
(FMP) for the Snapper-Grouper Fishery
of the South Atlantic (Amendment 18B)
for review, approval, and
implementation by NMFS. Management
actions in Amendment 18B would:
establish a longline endorsement
program for the commercial golden
tilefish component of the snapper-
grouper fishery; establish initial
eligibility requirements for a golden
tilefish longline endorsement; establish
an appeals process; allocate commercial
golden tilefish quota among gear groups;
establish a procedure for the transfer of
golden tilefish endorsements; modify
the golden tilefish trip limits; and
establish a trip limit for commercial
fishermen who do not receive a golden
tilefish longline endorsement.

DATES: Written comments must be
received no later than 5 p.m., Eastern
Time, on December 26, 2012.

ADDRESSES: You may submit comments,
identified by “NOAA-NMFS-2012—
0177, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Karla Gore, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-Rulemaking Portal: http://
www.regulations.gov, enter “NOAA—
NMFS-2012-0177" in the search field
and click on “search”. After you have
located the notice of availability, click
on “Submit a Comment” link in that
row. This will display the comment web
form. You can enter your submitter
information (unless you prefer to remain
anonymous), and type your comment on
the web form. You can also attach
additional files (up to 10 MB) in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Comments received through means
not specified in this notice will not be
accepted.

For further assistance with submitting
a comment, see the “Commenting”
section at http://www.regulations.gov/
#!faqs or the Help section at http://
www.regulations.gov.

Electronic copies of Amendment 18B
may be obtained from the Southeast
Regional Office Web site at http://
sero.nmfs.noaa.gov/sf/
SASnapperGrouperHomepage.htm.
Amendment 18B includes a draft
environmental assessment, an Initial
Regulatory Flexibility Act Analysis, a
Regulatory Impact Review, and a
Fishery Impact Statement.

FOR FURTHER INFORMATION CONTACT:
Karla Gore, telephone: 727-824-5305;
email: Karla.Gore@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires each
regional fishery management council to
submit any fishery management plan or
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amendment to NMFS for review and
approval, partial approval, or
disapproval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
a plan or amendment, publish an
announcement in the Federal Register
notifying the public that the plan or
amendment is available for review and
comment.

Background

Recent amendments to the FMP have
imposed more restrictive harvest
limitations on snapper-grouper
fishermen. In an effort to identify other
species to harvest, more fishermen may
target golden tilefish. Increased effort for
golden tilefish would intensify the “race
to fish” that already exists, which has
resulted in a shortened fishing season
for the last 6 years. The longline
endorsement program would limit
participation and reduce overcapacity in
the commercial golden tilefish
component of the snapper-grouper
fishery; thereby easing derby conditions,
which have occurred in recent years.

The South Atlantic Council has
submitted Amendment 18B to NMFS for
agency review under procedures of the
Magnuson-Stevens Act. The South
Atlantic Council approved the
amendment during its June 2012
meeting.

Management Measures Contained in
This Amendment

Longline Endorsement Program for
Golden Tilefish

This amendment would establish a
longline endorsement program for the
commercial golden tilefish component
of the snapper-grouper fishery. The
endorsement program is expected to
limit participation to achieve optimum
yield and reduce excess capacity in the
fishery. Amendment 18B would
establish eligibility criteria for the
endorsement program based on golden
tilefish landings using longline gear
averaging at least 5,000 lb (2,268 kg),
gutted weight, for an individual’s best 3
fishing years within the period 2006
through 2011. This would reduce the
number of potential participants who
would qualify for an endorsement to 23.

Establish an Appeals Process

The amendment would establish an
appeals process for fishermen who
might have been incorrectly excluded
from receiving a golden tilefish longline

endorsement. The appeals process
would set aside a period of 90 days to
accept appeals to the golden tilefish
endorsement program starting on the
effective date of the final rule. The
National Appeals Office would review,
evaluate, and render recommendations
on appeals to the Regional
Administrator (RA). The RA would
review, evaluate, and render a decision
on each appeal. Hardship arguments
would not be considered. The outcome
of appeals would be based on NMFS’
logbooks. If NMFS’ logbooks are not
available, state landings records would
be used. Appellants would have to
submit NMFS’ logbooks or state
landings records to support their appeal.

Allocate Commercial Golden Tilefish
Quota Among Gear Groups

The amendment would allocate the
golden tilefish commercial annual catch
limit (ACL) between the longline and
hook-and-line components. Seventy-five
percent of the ACL, or 405,971 lb
(184,145 kg), gutted weight, would be
allocated to the longline component and
25 percent of the ACL, or 135,324 lb
(61,382 kg), gutted weight, would be
allocated to the hook-and-line
component.

Allow for Transferability of Golden
Tilefish Endorsements

The amendment would establish a
procedure to transfer golden tilefish
endorsements. A valid (not expired)
golden tilefish endorsement or a
renewable (expired but renewable)
golden tilefish endorsement would be
able to be transferred between any two
individuals or entities that hold, or
simultaneously obtain, a South Atlantic
Unlimited Snapper-Grouper Permit.

Modify the Golden Tilefish Trip Limits

Currently, the trip limit is 4,000 lb
(1,814 kg), gutted weight, for the
commercial sector. If 75 percent of the
ACL is reached before September 1 of
the fishing year, the trip limit is reduced
to 300 1b (136 kg), gutted weight. The
step-down trip limit was originally
intended to allow hook-and-line
fishermen access to golden tilefish in
the fall. In recent years, a derby fishery
has developed for golden tilefish and
the ACL has been met so rapidly that
the 300-1b (136-kg), gutted weight, trip
limit has not been triggered. Therefore,
the 300-1b (136-kg), gutted weight, trip
limit is not having the expected effect of

extending the fishing season. Moreover,
having separate allocations and ACLs
for longline and hook-and-line gear
makes the 300-1b (136-kg), gutted
weight, trip limit unnecessary. The
amendment would eliminate the step-
down trip limit and the commercial trip
limit of 4,000 1b (1,814 kg), gutted
weight, would remain. Hook-and-line
fishermen would still be able to harvest
golden tilefish under the hook-and-line
ACL.

Establish Trip Limits for Fishermen who
do not Receive a Golden Tilefish
Longline Endorsement

The amendment would establish a
trip limit of 500 1b (227 kg), gutted
weight, for the golden tilefish
component of the snapper-grouper
fishery for commercial fishermen who
do not receive a longline endorsement.
Vessels with golden tilefish longline
endorsements would not be eligible to
fish under this trip limit with other gear
(i.e., hook-and-line). Proposed Rule for
Amendment 18B

NMFS proposes a rule that would
implement management measures
outlined in the Amendment 18B. In
accordance with the Magnuson-Stevens
Act, NMFS is evaluating the proposed
rule to determine whether it is
consistent with the FMP, the Magnuson-
Stevens Act, and other applicable law.
If that determination is affirmative,
NMFS will publish the proposed rule in
the Federal Register for public review
and comment.

Consideration of Public Comments

Comments received by December 26,
2012, whether specifically directed to
the amendment or the proposed rule,
will be considered by NMFS in its
decision to approve, disapprove, or
partially approve the amendment.
Comments received after that date will
not be considered by NMFS in this
decision. All comments received by
NMFS on the amendment or the
proposed rule during their respective
comment periods will be addressed in
the final rule.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 23, 2012.
James P. Burgess,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-26418 Filed 10-25-12; 8:45 am]
BILLING CODE 3510-22-P
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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Rulemaking

AGENCY: Administrative Conference of
the United States.

ACTION: Notice of public meeting.

SUMMARY: Notice is hereby given of a
public meeting of the Committee on
Rulemaking of the Assembly of the
Administrative Conference of the
United States.

DATES: Wednesday, November 14, 2012
from 1:00 p.m. to 4:00 p.m.

ADDRESSES: The meeting will be held at
1120 20th Street NW., Suite 706 South,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Emily S. Bremer, Designated Federal
Officer, Administrative Conference of
the United States, 1120 20th Street NW.,
Suite 706 South, Washington, DG 20036;
Telephone 202—-480-2080.

SUPPLEMENTARY INFORMATION: The
Committee on Rulemaking will meet to
consider an outline for a project
examining policy and legal issues
implicated by agency use of social
media to support rulemaking. The
outline, prepared by Professor Michael
Herz (Cardozo School of Law), will
identify the scope of the project and the
research methodology. Further
information about the Social Media
project, meeting attendance (including
information about remote access and
special accommodations for persons
with disabilities), and comment
submission can be found in the “About”
section of the Conference’s Web site, at
http://www.acus.gov. Click on
“Research,” then on ‘“Committee
Meetings.”

Comments may be submitted by email
to Comments@acus.gov, with
“Committee on Rulemaking” in the
subject line, or by postal mail to the
address provided above.

Dated: October 23, 2012.
Shawne C. McGibbon,
General Counsel.
[FR Doc. 2012-26379 Filed 10-25-12; 8:45 am]
BILLING CODE 6110-01-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 22, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other forms of information
technology.

Comments regarding this information
collection received by November 26,
2012 will be considered. Written
comments should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), New Executive Office Building,
725—17th Street NW., Washington, DC
20503. Commenters are encouraged to
submit their comments to OMB via
email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such

persons are not required to respond to
the collection of information unl