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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

§1631.6 [Amended]
m 2.In §1631.6, in paragraph (a)(3),
revise “202—-942-1776" to read “202—
942-1676"".

Dated: October 1, 2012.
James B. Petrick,
General Counsel.
[FR Doc. 2012-24773 Filed 10-5-12; 8:45 am]
BILLING CODE 6760-01-P

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1631
Availability of Records; Correction

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Direct final rule; correcting
amendment.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) published a
direct final rule in the February 27,
2012, Federal Register, pursuant to the
Privacy Act of 1974, as amended, to
permit Freedom of Information Act
(FOIA) requests via electronic mail and
facsimile. The direct final rule was
published with an incorrect facsimile
number. This facsimile number
publication was a technical error, and is
hereby corrected.

DATES: Effective October 9, 2012 and is
applicable beginning February 27, 2012.
FOR FURTHER INFORMATION CONTACT: Erin
F. Graham, (202)-942-1605.
SUPPLEMENTARY INFORMATION: This
document contains corrections to FRTIB
regulations stemming from the direct
final rule published in the February 27,
2012, Federal Register (77 FR 11384)
and provides the correct facsimile
number for FOIA requests.

List of Subjects in 5 CFR Part 1631
Courts, Freedom of information,
Government employees.

Accordingly, 5 CFR part 1631 is
amended by making the following
correcting amendment:

PART 1631—AVAILABILITY OF
RECORDS

m 1. The authority citation for part 1631
continues to read as follows:

Authority: 5 U.S.C. 552.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 9

[Docket No. OCC-2011-0023]

RIN 1557-AD37

Short-Term Investment Funds

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC).
ACTION: Final rule.

SUMMARY: This final rule revises the
requirements imposed on national
banks pursuant to the OCC’s short-term
investment fund (STIF) rule (STIF Rule).
Regulations governing Federal savings
associations (FSAs) require compliance
with the national bank STIF Rule. The
final rule adds safeguards designed to
address the risk of loss to a STIF’s
principal, including measures governing
the nature of a STIF’s investments,
ongoing monitoring of its mark-to-
market value and forecasting of
potential changes in its mark-to-market
value under adverse market conditions,
greater transparency and regulatory
reporting about a STIF’s holdings, and
procedures to protect fiduciary accounts
from undue dilution of their
participating interests in the event that
the STIF loses the ability to maintain a
stable net asset value (NAV).

DATES: The final rule is effective on July
1, 2013. Comments are solicited only on
the Paperwork Reduction Act aspects of
this final rule and must be submitted by
November 8, 2012.

ADDRESSES: Comments on the
Paperwork Reduction Act aspects of this
final rule should be directed to:
Communications Division, Office of the
Comptroller of the Currency, Mailstop
2-3, Attention: 1557-NEW, 250 E Street
SW., Washington, DC 20219. In
addition, comments may be sent by fax

to (202) 874-5274 or by electronic mail
to regs.comments@occ.treas.gov.

FOR FURTHER INFORMATION CONTACT: ]oel
Miller, Group Leader, Asset
Management (202) 874—4493, David
Barfield, National Bank Examiner,
Market Risk (202) 874—-1829, Patrick T.
Tierney, Counsel, Legislative and
Regulatory Activities Division (202)
874-5090, Suzette H. Greco, Assistant
Director, or Adam Trost, Senior
Attorney, Securities and Corporate
Practices Division (202) 874-5210,
Office of the Comptroller of the
Currency, 250 E Street SW.,
Washington, DC 20219.
SUPPLEMENTARY INFORMATION:

I. Background

A. Short-Term Investment Funds

A collective investment fund (CIF) is
a bank-managed fund that holds pooled
fiduciary assets that meet specific
criteria established by the OCC fiduciary
activities regulation at 12 CFR 9.18.
Each CIF is established under a “Plan”
that details the terms under which the
bank manages and administers the
fund’s assets. The bank acts as a
fiduciary for the CIF and holds legal
title to the fund’s assets. Participants in
a CIF are the beneficial owners of the
fund’s assets. Each participant owns an
undivided interest in the aggregate
assets of a CIF; a participant does not
directly own any specific asset held by
aCIF.1

A fiduciary account’s investment in a
CIF is called a “participating interest.”
Participating interests in a CIF are not
insured by the Federal Deposit
Insurance Corporation and are not
subject to potential claims by a bank’s
creditors. In addition, a participating
interest in a CIF cannot be pledged or
otherwise encumbered in favor of a
third party.

The general rule for valuation of a
CIF’s assets specifies that a CIF
admitting a fiduciary account (that is,
allowing the fiduciary account, in effect,
to purchase its proportionate interest in
the assets of the CIF) or withdrawing the
fiduciary account (that is, allowing the
fiduciary account, in effect, to redeem
the value of its proportionate interest in
the CIF) may only do so on the basis of
a valuation of the CIF’s assets, as of the
admission or withdrawal date, based on
the mark-to-market value of the CIF’s

112 CFR 9.18.
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assets.2 This general valuation rule is
designed to protect all fiduciary
accounts participating in the CIF from
the risk that other accounts will be
admitted or withdrawn at valuations
that dilute the value of existing
participating interests in the CIF.

A STIF is a type of CIF that permits
a bank to value the STIF’s assets on an
amortized cost basis, rather than at
mark-to-market value, for purposes of
admissions and withdrawals. This is an
exception to the general rule of market
valuation. In order to qualify for this
exception under the OCC’s current Part
9 fiduciary activities regulation, a STIF’s
Plan must require the bank to: (1)
Maintain a dollar-weighted average
portfolio maturity of 90 days or less; (2)
accrue on a straight-line or amortized
basis the difference between the cost
and anticipated principal receipt on
maturity; and (3) hold the fund’s assets
until maturity under usual
circumstances.? Because a STIF’s
investments are limited to shorter-term
assets and those assets generally are
required to be held to maturity,
differences between the amortized cost
and mark-to-market value of the assets
will be rare, absent atypical market
conditions or an impaired asset.

The OCC’s STIF Rule governs STIFs
managed by national banks. In addition,
regulations adopted by the Office of
Thrift Supervision, now recodified as
OCC rules pursuant to Title III of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act,* have long
required FSAs to comply with the
requirements of the OCC’s STIF Rule.5
Thus, the proposed revisions to the
national bank STIFs Rule would apply
to a FSA that establishes and
administers a STIF. As of June 30, 2012,
there was approximately $118 billion
invested in STIFs administered by
national banks and there were no STIFs
administered by FSAs reported.®

212 CFR 9.18(b)(5)(i). If the bank cannot readily
ascertain market value as of the valuation date, the
bank generally must use a fair value for the asset,
determined in good faith. 12 CFR 9.18(b)(4)(ii)(A).

312 CFR 9.18(b)(4)(ii)(B).

476 FR 48950 (2011).

512 CFR 150.260.

6 Fifteen national banks collectively reported
STIF investments that they administer. Other types
of institutions managing certain types of CIFs may
also follow the requirements of the OCC’s STIF
Rule. For example, New York state law provides
that all investments in short-term investment
common trust funds may be valued at cost, if the
plan of operation requires that: (i) The type or
category of investments of the fund shall comply
with the rules and regulations of the Comptroller
of the Currency pertaining to short-term investment
funds and (ii) in computing income, the difference
between cost of investment and anticipated receipt
on maturity of investment shall be accrued on a
straight-line basis. See N.Y. Comp. Codes R. & Regs.
Tit. 3, §22.23 (2010). Additionally, in order to

This final rule enhances protections
provided to STIF participants and
reduces risks to banks that administer
STIFs. The final rule does not affect the
obligation that STIFs meet the CIF
requirements described in 12 CFR Part
9, which allows national banks to
maintain and invest fiduciary assets,
consistent with applicable law.” Also,
national banks managing CIFs are
required to adopt and follow written
policies and procedures that are
adequate to maintain their fiduciary
activities in compliance with applicable
law.8 Additionally, 12 CFR Part 9 will
continue to require a STIF’s bank
manager, at least once during each
calendar year, to conduct a review of all
assets of each fiduciary account for
which the bank has investment
discretion to evaluate whether they are
appropriate, individually and
collectively, for the account.? These
examples of CIF requirements
applicable to STIFs are not exclusive.
Other requirements apply, and a bank
must comply with all applicable
requirements of 12 CFR Part 9 when
acting as a fiduciary for a CIF.

In light of the issuance of this final
rule, a bank administering a STIF must
revise the written Plan required by 12
CFR 9.18(b)(1).

B. Comparison to Other Products That
Seek To Maintain a Stable NAV

There are other types of funds that
seek to maintain a stable NAV. The most
significant of these from a financial
market presence standpoint are ‘“money
market mutual funds” (MMMFs). These
funds are organized as open-ended
management investment companies and
are regulated by the U.S. Securities and
Exchange Commission (“SEC”)
pursuant to the Investment Company
Act of 1940, particularly pursuant to the
provisions of SEC Rule 2a—7 thereunder
(“Rule 2a-7"").10 MMMFs seek to

retain their tax-exempt status, common trust funds
must operate in compliance with § 9.18 as well as
the federal tax laws. See 26 U.S.C. 584. The OCC
does not have access to comprehensive data
quantifying investments held by STIFs
administered by other types of institutions pursuant
to legal requirements incorporating the OCC’s STIF
Rule. Although the direct scope of the STIF Rule
provisions in § 9.18 of the OCC’s regulations is
national banks and Federal branches and agencies
of foreign banks acting in a fiduciary capacity (12
CFR 9.1(c)), the nomenclature of the STIF Rule
refers simply to “banks.” For the sake of
convenience, the OCC continues this approach and
also applies the same convention to the discussion
of the STIF final rule.

712 CFR 9.2(b).

812 CFR 9.5.

912 CFR 9.6(c).

1015 U.S.C. 80a; 17 CFR 270.2a-7. Because STIFs
are a form of CIF, they are generally exempt from
the SEC’s rules under the Investment Company Act.
STIFs used exclusively for (1) the collective

maintain a stable share price, typically
$1.00 a share. In this regard, they are
similar to STIFs.

There are a number of important
differences between MMMFs and STIFs;
most significantly, MMMFs are open to
retail investors, whereas, STIFs only are
available to authorized fiduciary
accounts. MMMF's may be offered to the
investing public and have become a
popular product with retail investors,
corporate money managers, and
institutional investors seeking returns
equivalent to current short-term interest
rates in exchange for high liquidity and
the prospect of protection against the
loss of principal. In contrast to the
approximately $118 billion currently
held in STIFs administered by national
banks, MMMFs, as of July 2012, held
approximately $2.5 trillion dollars of
investor assets.?

During the recent period of financial
market stress, beginning in 2007 and
stretching into 2009, certain types of
short-term debt securities frequently
held by MMMFs experienced unusually
high volatility. Concerns by investors
that their MMMTF's could not maintain a
stable NAV eventually led to investor
redemptions out of those funds, and
some funds needed to liquidate sizeable
portions of their securities to meet
investor redemption requests. The
volume of redemption requests
depressed market prices for short-term
debt instruments, exacerbating the
problem for all types of stable NAV
funds.

The President’s Working Group on
Financial Markets (“PWG”’),12 after
reviewing the market turmoil during the
period 2007 through 2009,
recommended that the SEC strengthen
the regulation and monitoring of
MMMFs and also recommended that
bank regulators consider strengthening
the regulation and monitoring of other
types of products that seek to maintain
a stable NAV.13

investment of money by a bank in its fiduciary
capacity as trustee, executor, administrator, or
guardian and (2) the collective investment of assets
of certain employee benefit plans are exempt from
the Investment Company Act under 15 U.S.C. 80a—
3(c)(3) and (c)(11), respectively. MMMFs are not
subject to comparable restrictions as to the type of
participant who may invest in the fund or the
purpose of such investment.

11 See http://www.ici.org/research/stats/mmf.

12The PWG is comprised of the Secretary of the
Treasury, the Chairman of the Board of Governors
of the Federal Reserve System, the Chairman of the
Securities and Exchange Commission, and the
Chairman of the Commodity Futures Trading
Commission.

13Report of the President’s Working Group on
Financial Markets, Money Market Fund Reform
Options, p. 35 (Oct. 2010), see http://
www.treasury.gov/press-center/press-releases/
Documents/
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The SEC subsequently adopted
amendments to Rule 2a-7 to strengthen
the resilience of MMMFs.14 The OCC'’s
changes to the STIF Rule issued today
are informed by the SEC’s revisions to
Rule 2a-7.15 In light of the differences
between the MMMF as an investment
product and the STIF—e.g., a bank’s
fiduciary responsibility to a STIF and
requirements limiting STIF
participation to eligible accounts under
the OCC'’s fiduciary account regulation
at 12 CFR part 9—the OCC'’s rules differ
from the SEC’s in certain respects.

II. Overview of the Proposed Rule

On April 9, 2012, the OCC published
proposed amendments to its Part 9 STIF
Rule 16 to add safeguards designed to
address participating interests’ risk of
loss to a STIF’s principal, including
measures governing the nature of a
STIF’s investments; ongoing monitoring
of the STIF’s mark-to-market value and
assessment of potential changes in its
mark-to-market value under adverse
market conditions; greater transparency
and regulatory reporting about the
STIF’s holdings; and procedures to
protect fiduciary accounts from undue
dilution of their participating interests
in the event that the STIF loses the
ability to maintain a stable NAV. The
proposal is described in detail in the
Section-by-Section Analysis section of
this SUPPLEMENTARY INFORMATION.

III. Comments on the Proposed Rule

The comment period for the proposed
rule ended on June 8, 2012. The OCC
received a total of nine comments:
Three from individuals, three from trade
associations, two from non-bank
financial services firms, and one from a
national bank.

In general, commenters supported the
proposed rule; however, two
commenters asserted that the proposal
should more closely follow the SEC’s
2a—7 MMMF rule. The OCC’s proposal,
and the final rule issued today, differs
from the SEC’s 2a—7 MMMTF rule, which
reflects the differences between MMMF's
and STIFs—MMMTFs are a retail
investment offering, while STIF
participation is limited to eligible
accounts under the OCC’s fiduciary

10.21%20PWG% 20Report% 20Final.pdf. See also
Financial Stability Oversight Council 2012 Annual
Report, pp. 11-12 (July 2012) available at http://
www.treasury.gov/initiatives/fsoc/Documents/
2012%20Annual % 20Report.pdf.

14 See Money Market Fund Reform, 75 FR 10060
(Mar. 4, 2010).

15 The OCC will continue to evaluate the
requirements of 12 CFR Part 9 in light of future
policy assessments and initiatives concerning stable
NAYV funds, and will take such additional actions
as are appropriate.

1677 FR 21057 (Apr. 9, 2012).

account regulation at 12 CFR Part 9 and
the exemptions from the Investment
Company Act of 1940 relied upon by
banks organizing STIFs.1”

One commenter noted that a
significant portion of STIF assets are
managed by state chartered banks that
are not required to comply with the
OCC’s STIF Rules and that
implementation of the OCC’s proposed
changes may thus place national bank
STIF administrators at a competitive
disadvantage to state-regulated STIFs
and their bank administrators. The OCC
acknowledges this concern, but notes
that some states’ laws may require state
banks administering certain comparable
funds to comply with the standards the
OCC applies to STIFs. In any case, the
OCC has concluded that, on balance, the
benefits of the final rule issued today
that enhance protections provided to
STIF participants and reduce risks to
banks that administer STIFs outweigh
the competitive issue raised by the
commenter.

Additional comments are addressed
in the Section-by-Section Analysis
section of this SUPPLEMENTARY
INFORMATION.

IV. Section-by-Section Analysis
Effective Date

Some commenters requested that the
final rule have a compliance date in the
range of 12 to 16 months after the date
of issuance. The final rule’s effective
date, which will be same date upon
which the OCC will expect compliance
with the rule, is July 1, 2013. This
effective date will provide affected
banks with sufficient time to make the
systems, process, and investment
changes necessary to implement the
rule. The OCC believes that the
implementation period is adequate
given that most affected institutions
already are complying with many
aspects of the final rule.

Section 9.18(b)(4)(iii)(A)

STIFs typically maintain stable NAVs
in order to meet the expectations of the
fund’s bank managers and participating
fiduciary accounts.’® To the extent a
bank fiduciary offers a STIF with a fund
objective of maintaining a stable NAV,
participating accounts and the OCC
expect those STIFs to maintain a stable
NAV using amortized cost. The proposal
would require a Plan to have as a
primary objective that the STIF operate
with a stable NAV of $1.00 per

17 See footnote 10, supra, and accompanying text.

18 For example, many STIF plan participants (e.g.,
pensions) have policies, procedures, and
operational systems that presume a stable NAV.

participating interest.1® The OCC
received no comment on the proposed
stable $1.00 NAV Plan requirement and
adopts it as proposed.

Section 9.18(b)(4)(iii)(B)

The current STIF Rule requires the
bank managing a STIF 20 to maintain a
dollar-weighted average portfolio
maturity of 90 days or less. The current
STIF Rule restricts the weighted average
maturity of the STIF’s portfolio in order
to limit the exposure of participating
fiduciary accounts to certain risks,
including interest rate risk. The
proposed rule would change the
maturity limits to further reduce such
risks. First, the proposal would reduce
the maximum weighted average
portfolio maturity permitted by the rule
from 90 days or less to 60 days or less.
Second, it would establish a new
maturity test that would limit the
portion of a STIF’s portfolio that could
be held in longer term variable- or
floating-rate securities.

1. Dollar-Weighted Average Portfolio
Maturity

The final rule amends the “dollar-
weighted average portfolio maturity” 21
requirement of the STIF Rule to 60 days
or less. Currently, banks managing
STIFs must maintain a dollar-weighted
average portfolio maturity of 90 days or
less.22 Securities that have shorter
periods remaining until maturity
generally exhibit a lower level of price
volatility in response to interest rate and
credit spread fluctuations and, thus,
provide a greater assurance that the
STIF will continue to maintain a stable
value.

Having a portfolio weighted towards
securities with longer maturities poses
greater risks to participating accounts in
a STIF. For example, a longer dollar-
weighted average maturity period
increases a STIF’s exposure to interest
rate risk. Additionally, longer maturity
periods amplify the effect of widening

19 The OCC expects banks to normalize and treat
stable NAVs operating at a multiple of a $1.00 (e.g.,
$10 NAV) or fraction of $1.00 (e.g., $0.5) as
operating with a NAV of $1.00 per participating
interest.

20 The current STIF Rule incorporates this and
other measures through requirements that a bank
operate a STIF in accordance with a written plan
that, at a minimum, imposes a series of required
provisions with respect to the STIF. The STIF
revisions incorporate additional measures that
require a STIF plan to adopt specific additional
restrictions and procedures.

21 Generally, “dollar-weighted average portfolio
maturity” means the average time it takes for
securities in a portfolio to mature, weighted in
proportion to the dollar amount that is invested in
the portfolio. Dollar-weighted average portfolio
maturity measures the price sensitivity of fixed-
income portfolios to interest rate changes.

2212 CFR 9.18(b)(4)(ii)(B)(1).
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credit spreads on a STIF. Finally, a STIF
holding securities with longer maturity
periods generally is exposed to greater
liquidity risk because: (1) Fewer
securities mature and return principal
on a daily or weekly basis to be
available for possible fiduciary account
withdrawals, and (2) the fund may
experience greater difficulty in
liquidating these securities in a short
period of time at a reasonable price.

STIFs with a shorter portfolio
maturity period would be better able to
withstand increases in interest rates and
credit spreads without material
deviation from amortized cost.
Furthermore, in the event distress in the
short-term instrument market triggers
increasing rates of withdrawals from
STIFs, the STIFs would be better
positioned to withstand such
withdrawals as a greater portion of their
portfolios mature and return principal
on a daily or weekly basis and would
have greater ability to liquidate a
portion of their portfolio at a reasonable
price.

The OCC received one comment
addressing the proposed change to the
dollar-weighted average portfolio
maturity from 90 to 60 days. The
commenter asserted that a 60-day
dollar-weighted average portfolio
maturity would affect STIFs’ ability to
manage portfolios in a declining interest
rate environment and increase demand
for securities with shorter interest rate
durations. The commenter also stated
that this aspect of the proposal would
limit a bank’s ability to match the
expected interest rate horizon of assets
to the interest rate and duration of
liabilities.

The OCC recognizes the concerns
expressed by the commenter; however,
as previously discussed, STIFs with a
60-day dollar-weighted average portfolio
maturity (1) will better withstand
increases in interest rates and credit
spreads without material deviation from
amortized cost and (2) be better
positioned to withstand withdrawals
during distress in the short-term
instrument market. For these reasons,
the 60-day dollar-weighted average
portfolio maturity is adopted as
proposed without change.

2. Dollar-Weighted Average Portfolio
Life Maturity

The final rule, consistent with the
proposal, adds a new maturity
requirement for STIFs, which limits the
dollar-weighted average portfolio life
maturity to 120 days or less. The dollar-
weighted average portfolio life maturity
is measured without regard to a
security’s interest rate reset dates and,
thus, limits the extent to which a STIF

can invest in longer-term securities that
may expose it to increased liquidity and
credit risk.

The dollar-weighted average portfolio
maturity measurement in the current
STIF Rule does not do as much as its
name might suggest to restrict the
introduction of certain types of longer-
term instruments into a STIF portfolio.
For example, floating rate instruments
are generally treated according to their
next reset date, while they may still be
instruments of a longer contractual term
that expose the STIF to higher liquidity
and credit risks than an instrument of
shorter maturity. For this reason, the
final rule imposes a new dollar-
weighted average portfolio life maturity
limitation on the structure of a STIF, to
capture certain credit and liquidity risks
not encompassed by the dollar-weighted
average portfolio maturity restriction.
The rule requires that STIFs maintain a
dollar-weighted average portfolio life
maturity of 120 days or less, which
provides a reasonable balance between
strengthening the resilience of STIFs to
credit and liquidity events while not
unduly restricting a bank’s ability to
invest the STIF’s fiduciary assets in a
diversified portfolio of short-term, high
quality debt securities.

One commenter argued that the
proposed 120-day dollar-weighted
average portfolio life maturity standard
would restrict the ability of STIFs to
acquire high credit quality debt
securities with legal final maturities
longer than one year and would restrict
STIFs’ ability to diversify fund holdings
among multiple types of high quality
securities and issuers. To remedy these
issues, the commenter suggested that a
180-day dollar-weighted average
portfolio life maturity standard would
be more appropriate.

The OCC believes that the short-term
securities markets are sufficiently
diverse in terms of high quality
securities and issuers that
implementation of a 120-day dollar-
weighted average portfolio life maturity
standard will not be materially
detrimental to national banks and their
sponsored STIFs. Furthermore, the OCC
believes that a 120-day dollar-weighted
average portfolio life maturity standard
strengthens the resilience of STIFs to
credit and liquidity risks, particularly in
volatile markets, which is a systemic
benefit that outweighs the particular
concerns raised by the commenter. For
these reasons, the OCC adopts the 120-
day dollar-weighted average portfolio
life maturity standard as proposed
without change.

3. Determination of Maturity Limits
a. Calculation Method

In determining the dollar-weighted
average portfolio maturity of STIFs
under the current rule, national banks
generally apply the same methodology
as required by the SEC for MMMFs
pursuant to Rule 2a—7. Dollar-weighted
average maturity under Rule 2a-7 is
calculated, generally, by treating each
security’s maturity as the period
remaining until the date on which, in
accordance with the terms of the
security, the principal amount must be
unconditionally paid or, in the case of
a security called for redemption, the
date on which the redemption payment
must be made. Rule 2a—7 also provides
eight exceptions to this general rule. For
example, for certain types of variable-
rate securities, the date of maturity may
be the earlier of the date of the next
interest rate reset or the period
remaining until the principal can be
recovered through demand. For
repurchase agreements, the maturity is
the date on which the repurchase is
scheduled to occur, unless the
repurchase agreement is subject to
demand for repurchase, in which case
the maturity is the notice period
applicable to demand.23 Consistent with
the proposal, the final rule text specifies
that banks are to apply the same
methodology as the SEC requires under
Rule 2a-7 for determining dollar-
weighted average portfolio maturity and
dollar-weighted average portfolio life
maturity.?4

b. No Assets Grandfathered When
Determining Maturity Limits

Two commenters requested that the
OCC not include, or “grandfather”,
assets held by STIFs prior to the
publication or effective date of the final
rule for purposes of calculating the
proposed 60-day dollar-weighted
average portfolio maturity and 120-day
dollar-weighted average portfolio life
maturity standards. These commenters
suggested that, if the rule did not

23 See 17 CFR 270.2a-7(d)(1)—(8).

24 The SEC’s Rule 2a-7 adopting release describes
the new weighted average life maturity calculation
as being based on the same methodology as the
weighted average maturity determination, but made
without reference to the set of maturity exceptions
the rule permits for certain interest rate
readjustments for specified types of assets under the
rule. 17 CFR 270.2a-7(c)(2)(iii). The OCC is
adopting the same maturity calculation, referring to
it as the dollar-weighted average portfolio life
maturity. The calculation bases a security’s
maturity on its stated final maturity date or, when
relevant, the date of the next demand feature when
the fund may receive payment of principal and
interest (such as a put feature). See 75 FR 10072
(Mar. 4, 2010) at footnote 154 and accompanying
text.
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provide for the grandfathering of STIF
assets, national bank STIF
administrators would be required to sell
certain STIF portfolio assets in order to
comply with the proposed standards.
These commenters asserted that such a
forced sale of STIF assets may not be in
the best interest of STIFs or their
account participants.

The final rule does not include
grandfathering provisions. OCC believes
that it is possible that a limited number
of STIFs may be required to sell certain
portfolio holdings in order to comply
with the revised standards, which
could, potentially, decrease the book
value of a STIF. However, allowing
these assets to remain in a limited
number of STIFs would continue to
expose participants in those STIFs to
the heightened liquidity and credit risks
of these assets—risks to which investors
in other STIFs will not be exposed. In
addition, the final rule does not become
effective until July 1, 2013, affording
affected banks an extended period
during which they can determine the
most appropriate strategy for disposition
of these assets.

Section 9.18(b)(4)(iii)(E)

To ensure that banks managing STIFs
observe standards designed to limit the
amount of credit and liquidity risk to
which participating accounts in STIFs
are exposed, the OCC proposed to
require the Plan to include a provision
for the adoption of portfolio and issuer
qualitative standards and concentration
restrictions. No comment was received
on this proposed Plan provision and,
thus, it is adopted as proposed without
change. The OCC expects bank
fiduciaries to identify, monitor, and
manage issuer concentrations and lower
quality investment concentrations, and
to implement procedures to perform
appropriate due diligence on all
concentration exposures, as part of the
bank’s risk management policies and
procedures for each STIF. In addition to
standards imposed by applicable law,
the portfolio and issuer qualitative
standards and concentration restrictions
should take into consideration market
events and any deterioration in an
issuer’s financial condition.

Section 9.18(b)(4)(iii)(F)

Many banks process STIF withdrawal
requests within a short time frame, often
on the same day that the withdrawal
request is received, which necessitates
sufficient liquidity to meet such
requests. By holding illiquid securities,
a STIF exposes itself to the risk that it
will be unable to satisfy withdrawal
requests promptly without selling
illiquid securities at a loss that, in turn,

could impair its ability to maintain a
stable NAV. Moreover, illiquid
securities are generally subject to greater
price volatility, exposing the STIF to
greater risk that its mark-to-market value
will deviate from its amortized cost
value. To address this concern, the final
rule, consistent with the proposal,
requires adoption of liquidity standards
that include provisions to address
contingency funding needs.

One commenter requested that the
OCC clarify that the phrase
“contingency funding needs” in the
provision refers to contingency funding
of the assets of a STIF, rather than a
requirement that the STIF obtain a line
of credit or similar redemption funding
arrangement with a lending institution.
It is the OCC’s view that the
contingency funding aspect of this
requirement does not require a STIF to
obtain a letter of credit or similar
arrangement with another party.
However, liquidity standards should
include provisions to address
contingency funding needs, delineating
policies to manage a range of stress
environments, establishing clear lines of
responsibility, and articulating clear
implementation and escalation
procedures. An objective of robust
liquidity standards should be to ensure
that the STIF’s sources of liquidity are
sufficient to fund expected operating
requirements under a reasonable range
of contingent events and scenarios. A
STIF Plan’s liquidity standards should
identify alternative contingent liquidity
resources that can be employed under
adverse liquidity circumstances. The
liquidity standards should be
commensurate with a STIF’s
complexity, risk profile, and scope of
operations. The liquidity funding needs
standards should be regularly tested and
updated to ensure they are operationally
sound and, as macroeconomic and
institution-specific conditions change,
the liquidity standards of a STIF’s Plan
should be revised to reflect these
changes.

Another commenter suggested that
the final rule should adopt the SEC’s
Rule 2a-7 prescriptive liquidity
standards applicable to MMMFs. Those
standards (1) require a MMMF to hold
securities that are sufficiently liquid to
meet reasonably foreseeable shareholder
redemptions and any commitments the
MMMF has made to shareholders; (2)
prohibit the acquisition of an illiquid
security if the MMMF would have
invested more than 5% of its total assets
in illiquid securities; (3) require the
MMMF to maintain a minimum daily
liquidity of 10% or more of total assets;
and (4) require the MMMF to maintain
a weekly minimum liquidity of 30% or

more of total assets.25 As discussed
previously, this final rule, including the
requirement that a STIF’s Plan adopt
liquidity standards that include
provisions to address contingency
funding needs, are informed by the
SEC’s revisions to Rule 2a-7, but differ
in light of the differences between the
MMMF as a publicly-offered investment
product and a STIF, e.g., a bank’s
fiduciary responsibility to a STIF and
requirements limiting STIF
participation to eligible accounts under
the OCC’s fiduciary account regulation
at 12 CFR part 9.

For these reasons, the final rule
adopts the STIF Plan liquidity standards
provision as proposed without change.

Section 9.18(b)(4)(iii)(G)

Consistent with the proposal, the final
rule requires a bank managing a STIF to
adopt shadow pricing procedures.26
These procedures require the bank to
calculate the extent of the difference, if
any, between the mark-to-market NAV
per participating interest using available
market quotations (or an appropriate
substitute that reflects current market
conditions) from the STIF’s amortized
cost value per participating interest. In
the event the difference exceeds $0.005
per participating interest,27 the bank
must take action to reduce dilution of
participating interests or other unfair
results to participating accounts in the
STIF, such as ceasing fiduciary account
withdrawals. The shadow pricing
procedures must occur at least on a
calendar week basis and more
frequently as determined by the bank
when market conditions warrant.

One commenter requested that the
OCC confirm that a bank administering
a STIF is permitted to decide the most
appropriate actions to protect
participating accounts from dilution or
other unfair results if the difference
between mark-to-market and amortized
cost per participating interest exceeds
$0.005. The OCC notes that the shadow
pricing requirement does not impose
any limits or requirements on actions a
bank administering a STIF must take to
reduce dilutions of participating
interests or other unfair results to
participating accounts. However, any
such actions taken must not impair the
safety and soundness of the bank.

25 See 17 CFR 270.2a-7(c)(5).

26 Shadow pricing is the process of maintaining
two sets of valuation records—one that reflects the
value of a fund’s assets at amortized cost and the
other that reflects the market value of the fund’s
assets.

27 The final rule requires a STIF to operate with
a stable NAV of $1.00 per participating interest as
a primary fund objective. If a STIF has a stable NAV
that is different than $1.00 it must adjust the
reference value accordingly.
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Another commenter advocated that a
difference of $0.005 between mark-to-
market and amortized cost per
participating interest is significant in a
low interest rate environment and,
therefore, a lower threshold of
difference should apply. The OCC notes
that, by the same logic, a higher
threshold of deviation from $1.00 might
be appropriate for higher interest rate
environments. However, the OCC
believes that the $0.005 trigger is widely
recognized as a threshold of significance
in this arena, and will function
effectively as a risk management
benchmark, the meaning of which will
be understood by banks and STIF
participants alike.

For these reasons, the proposed STIF
shadow pricing procedures are adopted
as final without change.

Section 9.18(b)(4)(iii)(H)

Consistent with the proposal, the final
rule requires a bank managing a STIF to
adopt procedures for stress testing the
fund’s ability to maintain a stable NAV
for participating interests. The final rule
requires the stress tests be conducted at
such intervals as an independent risk
manager or a committee responsible for
the STIF’s oversight determines to be
appropriate and reasonable in light of
current market conditions, but in no
case shall the interval be longer than a
calendar month-end basis. The
independent risk manager or committee
members must be independent from the
STIF’s investment management. The
stress testing is to be based upon
scenarios (specified by the bank) that
include, but are not limited to, a change
in short-term interest rates; an increase
in participating account withdrawals; a
downgrade of or default on portfolio
securities; and the widening or
narrowing of spreads between yields on
an appropriate benchmark the fund has
selected for overnight interest rates and
commercial paper and other types of
securities held by the fund.

The stress testing requirement
provides a bank with flexibility to
specify the scenarios or assumptions on
which the stress tests are based, as
appropriate to the risk exposures of each
STIF. Banks managing STIFs should, for
example, consider procedures that
require the fund to test for the
concurrence of multiple hypothetical
events, e.g., where there is a
simultaneous increase in interest rates
and substantial withdrawals.28

28 Where stress testing models are relied upon, a
bank should validate the models consistent with the
Supervisory Guidance on Model Risk Management
issued by the OCC and the Board of Governors of
the Federal Reserve System. See OCC Bulletin
2011-12 (Apr. 4, 2011).

The final rule also requires a stress
test report be provided to the
independent risk manager or the
committee responsible for the STIF’s
oversight. The report must include: (1)
The date(s) on which the testing was
performed; (2) the magnitude of each
hypothetical event that would cause the
difference between the STIF’s mark-to-
market NAV calculated using available
market quotations (or appropriate
substitutes which reflect current market
conditions) and its NAV per
participating interest calculated using
amortized cost to exceed $0.005; and (3)
an assessment by the bank of the STIF’s
ability to withstand the events (and
concurrent occurrences of those events)
that are reasonably likely to occur
within the following year.

In addition, the final rule requires that
adverse stress testing results be reported
to the bank’s senior risk management
that is independent from the STIF’s
investment management.

Two commenters asserted that the
stress testing methodology should be
left to the discretion of a bank. The
requirement that the Plan adopt
procedures for stress testing a STIF’s
ability to maintain a stable NAV per
participating interest does not specify
any stress testing methodology.
However, as proposed, the stress testing
provision requires that the stress testing
be based upon hypothetical events that
include, but are not limited to, a change
in short-term interest rates, an increase
in participant account withdrawals, a
downgrade of or default on portfolio
securities, and the widening or
narrowing of spreads between yields on
an appropriate benchmark the STIF has
selected for overnight interest rates and
commercial paper and other types of
securities held by the STIF.

These two commenters also suggested
that the frequency of stress testing
should be left to the discretion of a
bank. The rule requires stress testing at
least on a calendar month-end basis and
at such frequencies as an independent
risk manager or a committee responsible
for a STIF’s oversight that consists of
members independent from the STIF’s
investment management determines
appropriate and reasonable in light of
current market conditions. Thus, the
monthly stress testing requirement is a
floor; independent risk managers or an
oversight committee, consisting of
independent members as described in
the proposal, have the discretion to

erform more frequent stress testing.
The OCC believes that monthly stress
testing is an appropriate, minimum
requirement to enhance a bank’s sound
management of a STIF.

Finally, one commenter requested
that the OCC confirm that the term
“independent risk manager”” used in
this provision may include a person,
group, or function designated as an
independent risk manager, but does not
need to be a third party service
provider. An “independent risk
manager” is not required to be a third
party service provider. However, as
discussed previously, an independent
risk manager (e.g., a person) or a
committee (e.g., a group) responsible for
the STIF’s oversight must be
independent from the STIF’s investment
management.

These stress testing procedures will
provide banks with a better
understanding of the risks to which
STIFs are exposed and will give banks
additional information that can be used
for managing those risks. For these
reasons, the proposed stress testing
requirement is adopted as final without
change.

Section 9.18(b)(4)(iii)(I)

Consistent with the proposal, the final
rule requires banks managing STIFs to
disclose information about fund level
portfolio holdings to STIF participants
and to the OCC within five business
days after each calendar month-end.
Specifically, the bank is required to
disclose the STIF’s total assets under
management (securities and other assets
including cash, minus liabilities); the
fund’s mark-to-market and amortized
cost NAVs, both with and without
capital support agreements; the dollar-
weighted average portfolio maturity;
and dollar-weighted average portfolio
life maturity as of the last business day
of the prior calendar month. The current
STIF Rule does not contain a similar
disclosure requirement.

Also, for each security held by the
STIF, as of the last business day of the
prior calendar month, the bank is
required to disclose to STIF participants
and to the OCC within five business
days after each calendar month-end at a
security level: (1) The name of the
issuer; (2) the category of investment; (3)
the Committee on Uniform Securities
Identification Procedures (CUSIP)
number or other standard identifier; (4)
the principal amount; (5) the maturity
date for purposes of calculating dollar-
weighted average portfolio maturity; (6)
the final legal maturity date (taking into
account any maturity date extensions
that may be effected at the option of the
issuer) if different from the maturity
date for purposes of calculating dollar-
weighted average portfolio maturity; (7)
the coupon or yield; and (8) the
amortized cost value.
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Two commenters addressed the
proposal’s requirement that banks
managing STIFs disclose fund and
security level information to STIF
participants and to the OCC within five
business days after each calendar
month-end. One commenter suggested
that banks make the disclosures 30 days
after each calendar month-end; the other
commenter suggested 60 days after a
calendar month-end. A reason one
commenter cited for the 60-day
disclosure delay is to be consistent with
the SEC’s MMMF rule disclosures,
which were adopted in order to address
concerns about investor confusion and
alarm that could result in redemption
requests that could increase deviations
in a MMMF’s price. While this concern
may be applicable to MMMFs, which
are open to retail investors, STIFs are
only available to authorized fiduciary
accounts. Fiduciary account
participants are less likely than retail
investors to become confused and
alarmed by fund and security level
disclosures five days after each month-
end.

One commenter raised concerns
related to compiling and filing accurate
fund and security level disclosures
within five days after calendar month-
end. However, the OCC believes the
information required to be disclosed is
factual, simple, and brief, and,
furthermore, is easily susceptible to
electronic tracking and report
generation so that a five-day disclosure
requirement will not introduce
unreasonable burden or foster an
environment prone to error.

Two commenters suggested that the
fund and security level disclosures
should be made electronically to STIF
participants and the OCC. The proposed
regulation did not specify the form, e.g.,
written or electronic, of disclosure that
must be made to STIF participants or
the OCC. Thus, the form of banks’
disclosures, including electronic
disclosures, to STIF participants is
subject to banks’ discretion, provided
that such disclosure is reasonably
accessible to STIF participants, e.g., no
less accessible than written paper
disclosures delivered to STIF
participants. In order to clarify that
banks may make disclosures and
notifications to the OCC’s Asset
Management Group, Credit and Market
Division, under the final rule in an
electronic format, the final rule removes
the OCC'’s street mailing address from
proposed § 9.18(b)(4)(iii)(I). The OCC
will provide guidance to banks
describing the process for making
electronic disclosures to the agency at
least 90 days prior to the effective date
of the final rule.

Finally, one commenter requested
that the final rule use alternative
descriptive language, rather than the
term “STIF participant” in this
provision. The OCC believes that the
term “STIF participant” is a widely
understood term of art that banks use in
the administration of STIFs.
Furthermore, the OCC received no other
requests from commenters seeking
clarification of the term. Thus, the
proposed use of the term “STIF
participant” in § 9.18(b)(4)(iii)(I) is
adopted in the final rule without
change.

For the reasons discussed, the OCC
adopts the fund and security level
disclosures with one change. As noted,
in order to preserve the flexibility for
banks to make electronic disclosures to
the OCC, the final rule removes the
OCC'’s street mailing address from

§9.18(b)(4)(iii)(I).
Section 9.18(b)(4)(iii)(])

Consistent with the proposal, the final
rule requires a bank that manages a STIF
to notify the OCC prior to or within one
business day after certain events. Those
events are: (1) Any difference exceeding
$0.0025 between the NAV and the mark-
to-market value of a STIF participating
interest based on current market factors;
(2) when a STIF has re-priced its NAV
below $0.995 per participating interest;
(3) any withdrawal distribution-in-kind
of the STIF’s participating interests or
segregation of portfolio participants; (4)
any delays or suspensions in honoring
STIF participating interest withdrawal
requests; (5) any decision to formally
approve the liquidation, segregation of
assets or portfolios, or some other
liquidation of the STIF; and (6) when a
national bank, its affiliate, or any other
entity provides a STIF financial support,
including a cash infusion, a credit
extension, a purchase of a defaulted or
illiquid asset, or any other form of
financial support in order to maintain a
stable NAV per participating interest.2?
This requirement to notify the OCC
prior to or within one business day after
these limited specific events will permit
the OCC to more effectively supervise
STIFs that are experiencing liquidity or
valuation stress.

To comply with this requirement, a
bank will have to calculate the mark-to-
market value of a STIF participating
interest on a daily basis.

29 See Interagency Policy on Banks/Thrifts
Providing Financial Support to Funds Advised by
the Banking Organization or its Affiliates, OCC
Bulletin 2004—2 Attachment (Jan. 5, 2004)
(instructing banks that to avoid engaging in unsafe
and unsound banking practices, banks should adopt
appropriate policies and procedures governing
routine or emergency transactions with bank
advised investment funds).

One commenter suggested that the
rule permit at least five business days,
rather than one business day, to notify
the OCC of liquidity or valuation stress,
in order to provide banks with sufficient
time to gather facts, determine a course
of action, and prepare a complete and
clear notification. As previously
discussed, banks’ proposed notification
prior to or within one business day after
limited specific events will permit the
OCC to more effectively supervise STIFs
that are experiencing liquidity or
valuation stress. As has been observed
from the recent period of financial
market turmoil, liquidity stress events
occur within very short time frames
thereby making a five business day or
more lag for banks to provide the OCC
with notification contrary to the
agency’s obligation to supervise the
safety and soundness of banks that
administer STIF's.

One commenter also requested
clarification that the notification
required by § 9.18(b)(4)(iii)(J) may be
made to the OCC electronically.
Consistent with the prior discussion of
§9.18(b)(4)(iii)(I), the final rule removes
the OCC'’s street mailing address from
proposed § 9.18(b)(4)(iii)(J) and the OCC
will provide guidance to banks
describing the process for making
electronic notifications to the agency at
least 90 days prior to the effective date
of the final rule.

As discussed previously, the OCC
included as part of the reportable events
under the proposed rule any withdrawal
distribution-in-kind of the STIF’s
participating interests or segregation of
portfolio participants. One commenter
asserted that in-kind distributions are
not necessarily an indication that a STIF
is experiencing liquidity or valuation
stress. The commenter suggested
revising §9.18(b)(4)(iii)(J)(3) to read
“[a]lny withdrawal distribution in-kind
of the STIF’s participating interests or
segregation of portfolio participants,
where such action results from the
bank’s efforts to reduce dilution of
participating interests or other unfair
results to participating accounts in the
event the difference calculated pursuant
to paragraph (b)(4)(iii)(G)(1) exceeds
$0.005 per participating interest.”
However, the OCC has decided to adopt
the reporting requirement as originally
proposed. While an in-kind distribution
is not necessarily an indicator of stress
to a STIF, it, nonetheless, is an atypical
distribution that warrants regulator
attention.

For the reasons discussed, the
requirement that a bank administering a
STIF notify the OCC prior to or within
one business day after certain specified
events is adopted with one minor



61236

Federal Register/Vol. 77, No. 195/ Tuesday, October 9, 2012/Rules and Regulations

change from the proposal. To make clear
that banks may make electronic
notifications to the OCC, the final rule
removes the OCC’s street mailing

address from § 9.18(b)(4)(iii)(]).
Section 9.18(b)(4)(iii)(K)

The OCC is amending the current rule
to require banks managing a STIF to
adopt procedures that, in the event a
STIF has re-priced its NAV below
$0.995 per participating interest, the
bank managing the STIF shall calculate,
admit, and withdraw the STIF’s
participating interests at a price based
on the mark-to-market NAV. Currently,
the rule creates an incentive for
withdrawal of participating interests if
the mark-to-market NAV falls below the
stable NAV because the earlier
withdrawals are more likely to receive
the full stable NAV payment. The OCC
proposed this requirement in order to
remove this incentive, as once the NAV
is priced below $0.995, all withdrawals
of participating interests will receive the
mark-to-market NAV instead of the
stable NAV.

One commenter highlighted language
in the OCC proposal requiring banks to
“calculate, redeem, and sell”” STIF
participating interests at mark-to-market
NAV once participating interests in the
STIF have been re-priced below $0.995.
This commenter requested clarification
whether the OCC intends to require the
bank to begin liquidation of the STIF
once it has re-priced its NAV below
$0.995 per participating interest. The
OCC did not intend this language to
require a bank to begin liquidation of a
STIF. To provide clarification,
§9.18(b)(4)(iii)(K) has been revised in
the final rule to require banks managing
a STIF to adopt procedures that, in the
event a STIF has re-priced its NAV
below $0.995 per participating interest,
the bank managing the STIF shall
calculate, admit, and withdraw the
STIF’s participating interests at a price
based on the mark-to-market NAV. Use
of the “calculate, admit, and withdraw”
language in this provision, rather than
“calculate, redeem, and sell”, is more
consistent with STIFs’ operations and
§9.18 and clarifies that liquidation is
not a required action when a STIF has
re-priced its NAV below $0.995 per
participating interest. Other than this
change, the proposed provision is
adopted as final.

Section 9.18(b)(4)(iii)(L)

The final rule, consistent with the
proposal, requires a bank managing a
STIF to adopt procedures for
suspending redemptions and initiating
liquidation of a STIF as a result of
redemptions. The OCC’s intent in

proposing this requirement was to
reduce the vulnerability of participating
accounts to the harmful effects of
extraordinary levels of withdrawals,
which can be accomplished to some
degree by suspending withdrawals.
These suspensions only will be
permitted in limited circumstances
when, as a result of redemption, the
bank has: (1) Determined that the extent
of the difference between the STIF’s
amortized cost per participating interest
and its current mark-to-market NAV per
participating interest may result in
material dilution of participating
interests or other unfair results to
participating accounts; (2) formally
approved the liquidation of the STIF;
and (3) facilitated the fair and orderly
liquidation of the STIF to the benefit of
all STIF participants.

The OCC understands that
suspending withdrawals may impose
hardships on fiduciary accounts for
which the ability to redeem
participations is an important
consideration. Accordingly, the
requirement is limited to permitting
suspension in extraordinary
circumstances when there is significant
risk of extraordinary withdrawal activity
to the detriment of other participating
accounts.

Similar to the discussion in
§9.18(b)(4)(iii)(I), one commenter
requested that § 9.18(b)(4)(iii)(L) use the
phrase “accounts invested in a STIF”
rather than the term “STIF participant”.
As discussed previously, the OCC
believes that the term “STIF
participant” is a widely understood
term of art that banks use in the
administration of STIFs. Additionally,
the OCC received no other requests from
commenters seeking clarification of the
term. Thus, proposed § 9.18(b)(4)(iii)(L)
is adopted as final rule without change.

V. Regulatory Analysis

A. Paperwork Reduction Act Analysis

In accordance with the requirements
of the Paperwork Reduction Act (PRA)
of 1995 (44 U.S.C. 3501-3521), the OCC
may not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. In conjunction with the notice
of proposed rulemaking, the OCC
submitted the information collection
requirements contained therein to OMB
for review. In accordance with 5 CFR
1320, OMB filed a comment on the PRA
submission instructing the OCC “* * *
to examine public comment in response
to the NPRM and include in the
supporting statement of the next

information collection request—to be
submitted to OMB at the final rule
stage—a description of how the OCC has
responded to any public comments on
the PRA submission, including
comments on maximizing the practical
utility of the collection and minimizing
the burden.” The OCC received no
comments on the PRA submission and
is resubmitting it with the issuance of
this final rule, as instructed by OMB.
The OCC has resubmitted the
information collection requirements in
the final rule to OMB for review and
approval under 44 U.S.C. 3506 and 5
CFR part 1320. The information
collection requirements are found in
§§9.18(b)(iii)(E)—(L) of the final rule.

No comments concerning PRA were
received in response to the notice of
proposed rulemaking. Therefore, the
hourly burden estimates for respondents
noted in the proposed rule have not
changed. The OCC has an ongoing
interest in your comments.

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the agency’s functions,
including whether the information has
practical utility;

(b) The accuracy of the estimates of
the burden of the information
collection, including the validity of the
methodology and assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;

(d) Ways to minimize the burden of
the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and

(e) Estimates of capital or start up
costs and costs of operation,
maintenance, and purchase of services
to provide information.

Comments should be directed to:
Communications Division, Office of the
Comptroller of the Currency, Mailstop
2-3, Attention: 1557-NEW, 250 E Street
SW., Washington, DC 20219. In
addition, comments may be sent by fax
to (202) 874-5274 or by electronic mail
to regs.comments@occ.treas.gov. You
may personally inspect and photocopy
comments at the OCC, 250 E Street SW.,
Washington, DC 20219. For security
reasons, the OCC requires that visitors
make an appointment to inspect
comments. You may do so by calling
(202) 874-4700. Upon arrival, visitors
will be required to present valid
government-issued photo identification
and to submit to security screening in
order to inspect and photocopy
comments.
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Additionally, please send a copy of
your comments by mail to: OCC Desk
Officer, 1557-NEW, U.S. Office of
Management and Budget, 725 17th
Street NW., #10235, Washington, DC
20503, or by fax to (202) 395-6974.

B. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (RFA)
generally requires an agency that is
issuing a final rule to prepare and make
available a final regulatory flexibility
analysis that describes the impact of the
final rule on small entities. 5 U.S.C. 604.
However, the RFA provides that an
agency is not required to prepare and
make available a final regulatory
flexibility analysis if the agency certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities and
publishes its certification and a short,
explanatory statement in the Federal
Register along with its final rule. 5
U.S.C. 605(b). For purposes of the RFA
and OCC-regulated entities, a “small
entity”” includes banks, FSAs, and
Federal branches and agencies with
assets less than or equal to $175 million
and trust companies with assets less
than or equal to $7 million. 13 CFR
121.201.

This final rule will not have a
significant economic impact on any
small national banks or Federal
branches and agencies or trust
companies, as defined by the RFA. Two
small national banks, which are not a
substantial number of the 585 small
national banks, and no FSAs or Federal
branches and agencies reported
management of STIFs on their required
regulatory reports as of June 30, 2012.
Therefore, the OCC certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities.

C. OCC Unfunded Mandates Reform Act
of 1995 Determination

Section 202 of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1532), requires the OCC to prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (adjusted annually for
inflation). The OCC has determined that
this final rule will not result in
expenditures by state, local, and tribal
governments, or the private sector, of
$100 million or more in any one year.
Accordingly, the OCC has not prepared
a budgetary impact statement.

List of Subjects in 12 CFR Part 9

Estates, Investments, National banks,
Reporting and recordkeeping
requirements, Trusts and trustees.

For the reasons set forth in the
preamble, chapter I of title 12 of the
Code of Federal Regulations is amended
as follows:

PART 9—FIDUCIARY ACTIVITIES OF
NATIONAL BANKS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 12 U.S.C. 24 (Seventh), 92a, and
93a; 12 U.S.C. 78q, 78q—1, and 78w.

m 2. Section 9.18 is amended by revising
paragraph (b)(4)(ii) and by adding
paragraph (b)(4)(iii) to read as follows:

§9.18 Collective investment funds.

(b) * % %

(4] * % %

(ii) General method of valuation.
Except as provided in paragraph
(b)(4)(iii) of this section, a bank shall
value each fund asset at mark-to-market
value as of the date set for valuation,
unless the bank cannot readily ascertain
mark-to-market value, in which case the
bank shall use a fair value determined
in good faith.

(iii) Short-term investment funds
(STIFs) method of valuation. A bank
may value a STIF’s assets on a cost
basis, rather than mark-to-market value
as provided in paragraph (b)(4)(ii) of
this section, for purposes of admissions
and withdrawals, if the Plan includes
appropriate provisions, consistent with
this part, requiring the STIF to:

(A) Operate with a stable net asset
value of $1.00 per participating interest
as a primary fund objective;

(B) Maintain a dollar-weighted
average portfolio maturity of 60 days or
less and a dollar-weighted average
portfolio life maturity of 120 days or
less as determined in the same manner
as is required by the Securities and
Exchange Commission pursuant to Rule
2a—7 for money market mutual funds
(17 CFR 270.2a-7);

(C) Accrue on a straight-line or
amortized basis the difference between
the cost and anticipated principal
receipt on maturity;

(D) Hold the STIF’s assets until
maturity under usual circumstances;

(E) Adopt portfolio and issuer
qualitative standards and concentration
restrictions;

(F) Adopt liquidity standards that
include provisions to address
contingency funding needs;

(G) Adopt shadow pricing procedures
that:

(1) Require the bank to calculate the
extent of difference, if any, of the mark-
to-market net asset value per
participating interest using available
market quotations (or an appropriate
substitute that reflects current market
conditions) from the STIF’s amortized
cost price per participating interest, at
least on a calendar week basis and more
frequently as determined by the bank
when market conditions warrant; and

(2) Require the bank, in the event the
difference calculated pursuant to this
subparagraph exceeds $0.005 per
participating interest, to take action to
reduce dilution of participating interests
or other unfair results to participating
accounts in the STIF;

(H) Adopt procedures for stress
testing the STIF’s ability to maintain a
stable net asset value per participating
interest that shall provide for:

(1) The periodic stress testing, at least
on a calendar month basis and at such
intervals as an independent risk
manager or a committee responsible for
the STIF’s oversight that consists of
members independent from the STIF’s
investment management determines
appropriate and reasonable in light of
current market conditions;

(2) Stress testing based upon
hypothetical events that include, but are
not limited to, a change in short-term
interest rates, an increase in participant
account withdrawals, a downgrade of or
default on portfolio securities, and the
widening or narrowing of spreads
between yields on an appropriate
benchmark the STIF has selected for
overnight interest rates and commercial
paper and other types of securities held
by the STIF;

(3) A stress testing report on the
results of such testing to be provided to
the independent risk manager or the
committee responsible for the STIF’s
oversight that consists of members
independent from the STIF’s investment
management that shall include: the
date(s) on which the testing was
performed; the magnitude of each
hypothetical event that would cause the
difference between the STIF’s mark-to-
market net asset value calculated using
available market quotations (or
appropriate substitutes which reflect
current market conditions) and its net
asset value per participating interest
calculated using amortized cost to
exceed $0.005; and an assessment by the
bank of the STIF’s ability to withstand
the events (and concurrent occurrences
of those events) that are reasonably
likely to occur within the following
year; and

(4) Reporting adverse stress testing
results to the bank’s senior risk



61238

Federal Register/Vol. 77, No. 195/ Tuesday, October 9, 2012/Rules and Regulations

management that is independent from
the STIF’s investment management.

(I) Adopt procedures that require a
bank to disclose to STIF participants
and to the OCC’s Asset Management
Group, Credit & Market Risk Division,
within five business days after each
calendar month-end, the fund’s total
assets under management (securities
and other assets including cash, minus
liabilities); the fund’s mark-to-market
and amortized cost net asset values both
with and without capital support
agreements; the dollar-weighted average
portfolio maturity; the dollar-weighted
average portfolio life maturity of the
STIF as of the last business day of the
prior calendar month; and for each
security held by the STIF as of the last
business day of the prior calendar
month:

(1) The name of the issuer;

(2) The category of investment;

(3) The Committee on Uniform
Securities Identification Procedures
(CUSIP) number or other standard
identifier;

(4) The principal amount;

(5) The maturity date for purposes of
calculating dollar-weighted average
portfolio maturity;

(6) The final legal maturity date
(taking into account any maturity date
extensions that may be effected at the
option of the issuer) if different from the
maturity date for purposes of calculating
dollar-weighted average portfolio
maturity;

(7) The coupon or yield; and

(8) The amortized cost value;

(J) Adopt procedures that require a
bank that administers a STIF to notify
the OCC’s Asset Management Group,
Credit & Market Risk Division, prior to
or within one business day thereafter of
the following:

(1) Any difference exceeding $0.0025
between the net asset value and the
mark-to-market value of a STIF
participating interest as calculated using
the method set forth in paragraph
(b)(4)(iii)(G)(1) of this section;

(2) When a STIF has re-priced its net
asset value below $0.995 per
participating interest;

(3) Any withdrawal distribution-in-
kind of the STIF’s participating interests
or segregation of portfolio participants;

(4) Any delays or suspensions in
honoring STIF participating interest
withdrawal requests;

(5) Any decision to formally approve
the liquidation, segregation of assets or
portfolios, or some other liquidation of
the STIF; or

(6) In those situations when a bank,
its affiliate, or any other entity provides
a STIF financial support, including a
cash infusion, a credit extension, a

purchase of a defaulted or illiquid asset,
or any other form of financial support in
order to maintain a stable net asset
value per participating interest;

(K) Adopt procedures that in the
event a STIF has re-priced its net asset
value below $0.995 per participating
interest, the bank administering the
STIF shall calculate, admit, and
withdraw the STIF’s participating
interests at a price based on the mark-
to-market net asset value; and

(L) Adopt procedures that, in the
event a bank suspends or limits
withdrawals and initiates liquidation of
the STIF as a result of redemptions,
require the bank to:

(1) Determine that the extent of the
difference between the STIF’s amortized
cost per participating interest and its
mark-to-market net asset value per
participating interest may result in
material dilution of participating
interests or other unfair results to
participating accounts;

(2) Formally approve the liquidation
of the STIF; and

(3) Facilitate the fair and orderly
liquidation of the STIF to the benefit of
all STIF participants.

* * * * *

Dated: September 26, 2012.
Thomas J. Curry,
Comptroller of the Currency.
[FR Doc. 2012-24375 Filed 10-5-12; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 46

[Docket ID OCC-2011-0029]

RIN 1557-AD58

Annual Stress Test

AGENCY: Office of the Comptroller of the
Currency (““OCC”), Treasury.
ACTION: Final rule.

SUMMARY: This final rule implements
section 165(i) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”) which requires
certain companies to conduct annual
stress tests pursuant to regulations
prescribed by their respective primary
financial regulatory agencies.
Specifically, this final rule requires
national banks and Federal savings
associations with total consolidated
assets over $10 billion (defined as
“covered institutions”) to conduct an
annual stress test as prescribed by this
rule.

Under the final rule covered
institutions are divided into two
categories: covered institutions with
total consolidated assets between $10
and $50 billion, and covered
institutions with total consolidated
assets over $50 billion. Based on these
categories, covered institutions are
subject to different stress test
requirements and deadlines for
reporting and disclosures. A key
difference between these categories is
that a national bank or Federal savings
association that qualifies as an over $50
billion covered institution as of October
9, 2012 must conduct the annual stress
test under this final rule beginning this
year; other covered institutions that
qualify as $10 to $50 billion covered
institutions are not subject to the stress
test requirements under this final rule
until 2013.

DATES: This rule is effective on October
9, 2012.

FOR FURTHER INFORMATION CONTACT:
Darrin Benhart, Deputy Comptroller,
Credit and Market Risk, (202) 874-1711;
Robert Scavotto, Lead International
Expert, International Analysis and
Banking Condition, (202) 874—4943;
William Russell, National Bank
Examiner, (202) 874-5224; Akhtarur
Siddique, Deputy Director, Enterprise
Risk Analysis Division, (202) 874—4665;
Ron Shimabukuro, Senior Counsel, or
Alexandra Arney, Attorney, Legislative
and Regulatory Activities Division,
(202) 874-5090, Office of the
Comptroller of the Currency, 250 E
Street SW., Washington, DC 20219.
SUPPLEMENTARY INFORMATION:

I. Background

Section 165(i) of the Dodd-Frank Act?
requires two types of stress testing: (1)
Stress tests conducted by the company
and (2) stress tests conducted by the
Board of Governors of the Federal
Reserve System (“Board”). Section
165(i)(2) requires certain financial
companies, including national banks
and Federal savings associations, to
conduct stress tests and requires the
Federal primary financial regulatory
agency 2 of those financial companies to
issue regulations implementing the
stress test requirements. A national bank
or Federal savings association must
conduct a stress test if its total
consolidated assets are more than $10
billion. Under section 165(i)(2), a
financial company is required to submit
to the Board and to its primary financial
regulatory agency a report at such time,

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

212 U.S.C. 5301(12).
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in such form, and containing such
information as the primary financial
regulatory agency may require.3 The
primary financial regulatory agency is
required to define “stress test,” establish
methodologies for the conduct of the
company-conducted stress test that
must include at least three different sets
of conditions (baseline, adverse, and
severely adverse), establish the form and
content of the institution’s report, and
compel the institution to publish a
summary of the results of the Dodd-
Frank Act institutional stress tests.*

In addition to the company-run stress
tests required under section 165(i)(2),
section 165(i)(1) requires the Board to
conduct annual analyses of nonbank
financial companies supervised by the
Board and bank holding companies with
total consolidated assets equal to or
greater than $50 billion to determine
whether such companies have the
capital, on a total consolidated basis,
necessary to absorb losses as a result of
adverse economic conditions.? The
Board published a proposed rule
implementing this supervisory stress
testing on January 5, 2012.6

II. Discussion of Comments on
Proposed Rule

The OCC published a notice of
proposed rulemaking in the Federal
Register on January 24, setting forth
definitions and rules for scope of
application, scenarios, data collection,
reporting, and disclosure.” The OCC
received 19 comment letters on the
proposal. Commenters included banks,
industry groups, nonprofit
organizations, and individuals.
Commenters generally expressed
support for the proposed rule and stress
testing in general, but several
recommended changes to certain
provisions of the proposed rule. Many
commenters also strongly urged the
OCC to coordinate with the Board and
Federal Deposit Insurance Corporation
(“FDIC”) (collectively, the “agencies”)
to make the agencies’ rules on annual
stress tests consistent. After careful
consideration of these comments, the
OCC has modified the proposed rule in
certain respects in response to the
comments.

A. Coordination With Other Agencies

As noted, section 165(i)(2) of the
Dodd-Frank Act requires the primary
financial regulators to issue regulations

312 U.S.C. 5365(i)(2)(B).

412 U.S.C. 5365(i)(2)(C).

512 U.S.C. 5365(i)(1)(A).

6 Enhanced Prudential Standards and Early
Remediation Requirements for Covered Companies,
77 FR 594 (January 5, 2012).

7 See 77 FR 3408 (January 24, 2012).

that include requirements defining
“stress test,” establishing methodologies
for the conduct of company-run stress
tests under at least three different sets
of conditions, establishing the form and
content of the institution’s report, and
compelling the institution to publish a
summary of the results. One commenter
raised concerns that the OCC would
impose unnecessary, multiple stress
testing requirements and subject
institutions to uncoordinated testing
parameters, data requests, and
disclosure formats. Other commenters
urged consistency and comparability
across the agencies’ rules and
reconciliation of inconsistencies among
the rules of the agencies.

The OCC has worked to minimize any
potential duplication related to the
annual stress test requirements. In
particular, the OCC worked closely with
the other agencies to make consistent
and comparable the rules’ standards in
the areas of scope of application,
scenarios, data collection and reporting
forms. Each of these areas is discussed
in further detail below.

B. Scope of Application and Effective
Date of the Rule

In the proposed rule, the OCC defined
a “‘covered institution” as a national
bank or Federal savings association with
average consolidated assets that exceed
$10 billion, with implementation of the
stress testing requirements to begin in
late 2012. Several commenters
suggested that the OCC delay
implementation of the rule, particularly
for institutions that have not been
previously subject to other stress testing
requirements such as the Board’s
Comprehensive Capital Analysis and
Review (““CCAR”) stress tests. One
commenter suggested that the OCC
introduce stress test requirements on a
rolling basis according to asset size and
begin with the largest institutions. Only
one commenter indicated that an
immediate effective date would provide
sufficient time for an institution to
conduct its first stress test.

The OCC recognizes that institutions
are at different stages in developing
their stress testing frameworks and that
the agencies only recently issued stress
testing guidance.? Therefore, although
this rule will apply to all covered
institutions, this final rule establishes
two categories of covered institutions.
The first category consists of national
banks and Federal savings associations
with average total consolidated assets

8Final joint guidance on Stress Testing for
Banking Organizations with More Than $10 Billion
in Total Consolidated Assets. See 77 FR 29458 (May
17, 2012).

greater than $10 billion but less than
$50 billion, hereinafter referred to as
“$10 to $50 billion covered
institutions.” The second category
consists of national banks and Federal
savings associations with average total
consolidated assets of $50 billion or
more, hereinafter referred to as “over
$50 billion covered institutions.” The
OCC is providing a one year delay for
$10 to $50 billion covered institutions.
This delay will allow these covered
institutions to continue to develop and
implement a robust stress testing
framework.

Most national banks with
consolidated assets of $50 billion or
more have been subject to previous
stress testing, including the 2009
Supervisory Capital Assessment
Program (“SCAP”) and the Board’s
CCAR stress tests, and consequently,
have in place a framework necessary to
conduct the stress tests required by this
rule. Furthermore, given the size and
importance of these covered institutions
to the safety and soundness of the
United States banking system, the OCC
believes it is appropriate for these
covered institutions to begin conducting
company-run stress tests as soon as
possible. Consequently, most national
banks and Federal savings associations
with consolidated total assets equal to
or exceeding $50 billion will be
required to conduct their first annual
stress tests under this final rule in the
fall of 2012.

The OCC notes, however, that some
national banks and Federal savings
associations with assets of $50 billion or
more may not be able or ready to
conduct the annual stress test this year
in a manner that would yield
meaningful results. For example,
covered institutions that were not
subject to SCAP and CCAR may need
more time to develop and implement a
robust stress testing framework.
Therefore the OCC is reserving authority
in the rule to permit these national
banks and Federal savings associations
to delay the application of the
requirements under this final rule on a
case-by-case basis, subject to such
conditions as the OCC may deem
appropriate.

One commenter recommended
expanding the scope of the rule to
include national banks and Federal
savings associations with consolidated
assets of less than $10 billion. The OCC
believes that stress testing is a good risk
management tool that national banks
and Federal savings associations of all
sizes should consider using in their risk
management practices. Moreover, there
may be certain situations where, as a
supervisory matter, the OCC believes it
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is important for an institution with
assets less than $10 billion to conduct

a stress test. Therefore, under its general
rulemaking authority in 12 U.S.C. 93a
and 1463(a)(2), the OCC is reserving
authority in the rule to designate a
national bank or Federal savings
association as a covered institution even
if it is not otherwise subject to this final
rule.

In addition, the OCC reserves the right
to exempt an otherwise covered
institution from certain stress test
requirements under this final rule to the
degree consistent with the requirements
of the Dodd-Frank Act.

C. Scenario Development

Several commenters urged the
agencies to coordinate regarding the
scenarios required to be used by bank
holding companies, savings and loan
holding companies, banks, and savings
associations in conducting the stress
tests. The OCC, the Board and the FDIC
expect to consult closely to provide
common scenarios for use at both the
depository institution and holding
company levels. As part of the annual
scenario development process, the OCC
expects to update, make additions to, or
otherwise modify the scenarios as
appropriate. This process will culminate
with the distribution of the scenarios to
all covered institutions no later than
November 15 of each year. The OCC
originally proposed an October 15 date
for distribution of the scenarios but
believes that a November 15 date will
better align the development and
issuance of the scenarios with the other
agencies.

Several of the commenters also
suggested a review process relating to
scenario development. The OCC
believes that a lengthy annual review
process for scenarios is impractical if
scenarios are to be finalized and issued
without becoming outdated due to
economic and financial developments.
However, the OCC believes that it is
important to have a consistent and
transparent framework to support
scenario design. Consequently, the OCC
expects to consult with the Board and
the FDIC as well as public and private
sector experts to obtain views on salient
risks and to obtain suggestions for the
behavior of key economic variables
under the stress conditions reflected in
the scenarios. The OCC expects to
publish for one-time notice and
comment a guidance document setting
out the annual procedures to be used by
the OCC in development of the
scenarios.

A question posed in the notice of
proposed rulemaking regarding whether
to permit covered institutions to

develop their own scenarios generated
comments on each side of the issue.
After reviewing the comments, the OCC
believes that the most compelling
argument is that all covered institutions
should use the same set of scenarios so
that the OCC can better compare results.
Therefore, the OCC intends to provide
one set of scenarios for use by all
covered institutions.

However, the OCC believes there may
be circumstances that would warrant
the use of different or additional
scenarios. For this reason, the OCC
reserves the authority to require a
covered institution to use different or
additional scenarios as the OCC may
deem appropriate. For example, a
covered institution may conduct
business activities or have risk
exposures for which different or
additional scenarios might better meet
the objectives of this rule. Alternatively,
at a more systemic level, although the
agencies expect to consult closely on
scenario development, the agencies may
have different views of the risks that
should be reflected in the stress
scenarios that covered institutions use
for the annual stress test. While
recognizing this possibility, the OCC
anticipates making every effort to avoid
differences in the scenarios required by
each agency and to distribute the same
scenarios to all covered institutions.

D. Definition of Stress Test and Use of
Stress Test Results

One commenter noted that the OCC’s
proposed rule defined “stress test”” as a
process to assess the impact of scenarios
on capital, whereas the Board and FDIC
definitions also referred to impact on
consolidated earnings and losses. The
OCC has modified its definition in the
final rule to include impact on
consolidated earnings and losses to be
consistent with the other agencies’
definitions. In addition, the OCC
proposal defined a “stress test” to
require taking into account several
factors including “material” risks,
whereas the Board and FDIC proposals
did not expressly require the risk to be
“material.” The OCC has deleted the
term “material”’ from its definition.
Thus, under the final rule, a covered
institution must be able to assess the
potential impact of scenarios on the
consolidated earnings, losses, and
capital of a covered institution over the
planning horizon, taking into account
the covered institution’s current
condition, risks, exposures, strategies,
and activities.

The final rule states that covered
institutions must consider the results of
stress tests conducted under the rule in
the normal course of business,

including, but not limited to, the
covered institution’s capital planning,
assessment of capital adequacy, and risk
management practices. The OCC
believes, as discussed in interagency
guidance on stress testing published in
May 2012, that stress tests are an
important tool for a variety of decisions
made by covered institutions.? Such
decisions include those related to
capital planning and capital adequacy
processes, as well as risk management
more generally. However, as that
guidance notes, such decisions should
not be based solely on the results of any
single set of stress tests. Rather, covered
institutions should consider a range of
relevant information when determining
appropriate actions. With regard to
stress testing, the interagency guidance
notes that an effective stress testing
framework is part of broader risk
management and governance processes
and should encompass a broader set of
activities and exercises rather than
relying on any single test or type of test.

E. Reporting

One commenter urged the agencies to
develop common reporting
requirements. The OCC recognizes that
many covered institutions with
consolidated total assets of $50 billion
or more have been subject to stress
testing requirements under the Board’s
CCAR. The OCC also recognizes that
these institutions’ stress tests will be
applied to more complex portfolios and
therefore warrant a broader set of
reports to capture adequately the results
of the company-run stress tests. These
reports will necessarily require more
detail than would be appropriate for
smaller, less complex institutions.
Therefore, in response to comments, the
OCC has decided to specify separate
reporting templates for covered
institutions with total consolidated
assets between $10 and $50 billion and
for covered institutions with total
consolidated assets of $50 billion or
more. The OCC published for notice and
comment specific annual stress test
reporting requirements for over $50
billion covered institutions in a separate
final information collection under the
Paperwork Reduction Act (44 U.S.C.
3501-3521).10 The OCC, in consultation

9 Supervisory Guidance on Stress Testing for
Banking Organizations With More Than $10 Billion
in Total Consolidated Assets, 77 FR 29458 (May 17,
2012).

10 Agency Information Collection Activities:
Proposed Information Collection; Comment
Request, “Company-Run Annual Stress Test
Reporting Template and Documentation for
Covered Institutions with Total Consolidated Assets
of $50 Billion or More under the Dodd-Frank Wall
Street Reform and Consumer Protection Act,” 77 FR
49485 (August 16, 2012).
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with the other agencies, is working to
develop a more streamlined reporting
template to be used by $10 to $50
billion covered institutions subject to
the annual stress test rule. The OCC
does not expect the reporting
requirements for covered institutions to
differ materially across agencies.

The OCC notes, however, as discussed
in the Paperwork Reduction Act notice
for the reporting templates for the over
$50 billion covered institutions, that the
OCC will require covered institutions to
submit supporting documentation that:
(i) clearly describes the methodology
used to produce the stress test
projections; (ii) explains how the
macroeconomic factors were translated
into a covered institution’s projections;
and (iii) explains the technical details of
any underlying statistical methods used.
Where company-specific assumptions
are made that differ from the broad
macroeconomic assumptions
incorporated in stress scenarios
provided by the OCC, the
documentation must also describe such
assumptions and how those
assumptions relate to reported
projections.?

One commenter suggested a planning
horizon of two years with financial
projections for each year rather than
each quarter. However, the OCC
believes that quarterly projections
provide important supervisory
information for the evaluation of the
covered institutions’ stress testing
models and underlying assumptions
over the course of the scenario. Some
commenters suggested that the period of
time between the distribution of
scenarios by the OCC and the required
reporting date was too short. The OCC
plans to provide the annual stress test
scenarios to covered institutions
approximately seven weeks prior to the
date by which an over $50 billion
covered institution must report the
results of its annual stress test. The OCC
believes, based on its supervisory
experience with over $50 billion
covered institutions, that this should
provide adequate time for these
institutions to carry out the required
stress tests. For the $10 to $50 billion
covered institutions, the final rule
extends the reporting date to March 31.
The OCC believes this later reporting
date should provide adequate time for
the $10 to $50 billion covered
institutions to conduct stress tests and
report the results.

11]d. at 49487 (Description of Supporting
Documentation).

F. Disclosure

Several commenters expressed
concern with disclosing baseline
forecasts because these forecasts may be
interpreted as earnings guidance. The
OCC agrees with this concern and has
revised the final rule to require the
disclosure of losses only for the severely
adverse scenario.

Several commenters noted that an
immediate effective date for all
institutions with consolidated assets
over $10 billion could impose a
significant burden on institutions that
had not been subject to disclosure
requirements such as those in CCAR. In
light of these concerns, the OCC is
implementing a one-year delay for
application of the annual stress test
requirement to covered institutions with
consolidated assets between $10 billion
and $50 billion, and a two-year delay of
the disclosure requirement for those
covered institutions. Therefore, these
institutions would conduct the stress
tests required under this rule for the
first time in late 2013; the first
disclosure of a summary of stress test
results would occur in 2015, based on
the results of the 2014 stress tests.
National banks and Federal savings
associations with consolidated assets of
$50 billion or more that are subject to
this final rule as of the effective date of
this final rule must conduct their first
stress test this year, with disclosure
required in 2013. However, the OCC
retains discretion to delay or otherwise
modify the application of the disclosure
requirements where the covered
institution lacks the ability to conduct
stress tests that provide meaningful and
useful results.

III. Overview of the Final Rule

This final rule implements the
company-conducted stress test
requirements for national banks and
Federal savings associations as required
by section 165(i)(2). Under this final
rule, a national bank or a Federal
savings association with total
consolidated assets of more than $10
billion, defined as a ““‘covered
institution,” would be required to
conduct an annual stress test as
prescribed by this final rule. The OCC
is delaying the application of the annual
stress test requirements to national
banks and Federal savings associations
with total consolidated assets between
$10 billion and $50 billion for one year.

The OCC developed this rule in
coordination with the Board and the
Federal Insurance Office, as required by
section 165(i)(2)(C). The Board and
FDIC will issue separate final rules with
respect to their supervised entities. For

purposes of this rule, “stress test” is
defined as a process to assess the
potential impact of hypothetical
economic conditions (‘“‘scenarios’’) on
the consolidated earnings, losses, and
capital of a covered institution over a set
period (the “planning horizon”), taking
into account the current condition of the
covered institution including its risks,
exposures, strategies, and activities.

A. The Purpose of Stress Tests

The OCC views the stress tests
conducted by covered institutions under
the final rule as providing forward-
looking information to supervisors to
assist in their overall assessments of a
covered institution’s capital adequacy
and to aid in identifying downside risks
and the potential impact of adverse
outcomes on the covered institution’s
capital adequacy. In addition, the OCC
may use stress tests to determine
whether additional analytical
techniques and exercises are
appropriate for a covered institution to
employ in identifying, measuring, and
monitoring risks to the financial
soundness of the covered institution,
and may require a covered institution to
implement such techniques and
exercises in conducting its stress tests.
Further, these stress tests are expected
to support ongoing improvement in a
covered institution’s stress testing
practices with respect to its internal
assessments of capital adequacy and
overall capital planning.

The OCC expects that the annual
stress tests required under the final rule
will be only one component of the
broader stress testing activities
conducted by covered institutions. In
this regard, the OCC notes that the
agencies have recently issued final joint
guidance on ““Stress Testing for Banking
Organizations with More Than $10
Billion in Total Consolidated Assets.” 12
These broader stress testing activities
should address the impact of a range of
potentially adverse outcomes across a
set of risk types affecting aspects of the
covered institution’s financial condition
including, but not limited to, capital
adequacy. In addition, a full assessment
of a covered institution’s capital
adequacy should take into account a
range of factors, including evaluation of
its capital planning processes, the
governance over those processes,
regulatory capital measures, results of
supervisory stress tests where
applicable, and market assessments.

12 See 77 FR 29458 (May 17, 2012).
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B. Covered Institutions

1. National Banks and Federal Savings
Associations

Under this final rule, a covered
institution includes a national bank or
Federal savings association for which
total consolidated assets exceed $10
billion. Covered institutions are
required to conduct annual stress tests
as prescribed by this final rule.
However, under this final rule covered
institutions are divided into two
categories: $10 to $50 billion covered
institutions and over $50 billion
covered institutions. Under this final
rule, covered institutions in these
different categories may be subject to
differing stress test requirements and
deadlines for reporting and disclosures.

The OCC recognizes that some of the
under $50 billion covered institutions
may be affiliated with larger institutions
also subject to requirements for stress
testing, reporting and disclosure. In
such cases, it may be less burdensome
and more appropriate for the covered
institution to follow the requirements
applicable to over $50 billion covered
institutions. The final rule permits a $10
to $50 billion covered institution to
choose to conduct its stress test under
this part using the requirements
applicable to an over $50 billion
covered institution under those
circumstances.

The determination as to whether a
national bank or Federal savings
association is a covered institution is
based upon the institution’s total
consolidated assets averaged over the
four most recent consecutive quarters,
as reported on the institution’s Call
Reports for those quarters.13 The exact
date on which the institution becomes
a covered institution is the as-of date of
the fourth consecutive Call Report.
Unless the OCC determines otherwise, a
covered institution will remain subject
to the annual stress test requirements
under this final rule until its total
consolidated assets for each of the four
most recent consecutive quarters, as
reported on the institution’s Call
Reports for those quarters, are $10
billion or less.

The date by which a national bank or
Federal savings association must
conduct its first annual stress test under
this final rule depends on its size
category and whether it becomes a
covered institution before or after
October 9, 2012, the effective date of

13 However, the final rule requires a covered
institution that has not filed a Call Report in each
of the four most recent quarters must calculate total
consolidated assets based on the average total
consolidated assets reported in the most recent Call
Reports that have been filed.

this final rule. A national bank or
Federal savings association that is
subject to this final rule as of October 9,
2012 must conduct the annual stress test
under this final rule beginning this year
if it is an over $50 billion covered
institution; a $10 to $50 billion covered
institution would conduct its first
annual stress test in 2013.

A national bank or Federal savings
association that becomes a covered
institution after October 9, 2012 would
be required to conduct its first annual
stress test in the calendar year following
the year in which it becomes a covered
institution. For example, a bank for
which the four-quarter average of total
consolidated assets exceeded $10 billion
on its June 2013 Call Report (based on
the average from its September 2012,
December 2012, March 2013, and June
2013 Call Reports) would become a
covered institution on June 30, 2013.
Assuming that the bank’s total
consolidated assets were less than $50
billion, this bank would be required to
fully implement the stress testing
requirements of the rule and conduct its
first stress test in the testing cycle
beginning in the following calendar
year, 2014. The actual time between the
date on which a national bank or
Federal savings association becomes a
covered institution and the as-of date for
the institution’s first stress test would
range from 9 to 18 months, depending
on the specific quarter in which the
bank triggered the $10 billion threshold.

In order to maintain necessary
supervisory flexibility, the final rule
reserves the authority to permit the OCC
to designate a national bank or Federal
savings association, not otherwise
subject to this rule, as a covered
institution. Conversely, the OCC also
may exempt an otherwise covered
institution from, or delay application of,
certain of the annual stress test
requirements, consistent with the
requirements of the Dodd-Frank Act,
based on the covered institution’s level
of complexity, risk profile, or scope of
operations. Additionally, the OCC may
accelerate or extend any specified
deadline for stress testing, reporting or
publication of the stress test results, or
require additional stress tests, if the
OCC determines that such modification
of a deadline or additional testing is
appropriate in light of the covered
institution’s activities, operations, risk
profile, or regulatory capital. The OCC
will apply notice and response
procedures consistent with the
procedures under 12 CFR 3.12 with
respect to the exercise of reservation of
authority in this final rule.

2. Federal Branches or Agencies of a
Foreign Bank Not Covered

While the requirement to conduct
annual stress tests applies to all national
banks and Federal savings associations
with total consolidated assets of more
than $10 billion, the OCC will not apply
the annual stress test requirements of
this final rule to Federal branches or
agencies of a foreign bank. The company
stress test provisions under section
165(i)(2) of the Dodd-Frank Act are
intended primarily to assess the impact
of stress conditions on a covered
institution’s capital. Because Federal
branches and agencies are not separately
capitalized, the application of these
requirements to such entities would not
be meaningful.

3. Shell Holding Companies and Multi-
Bank Holding Companies

When a covered institution comprises
the bulk of the assets for a given parent
holding company, the inputs to the
stress tests conducted by that institution
and the holding company, and the
conclusions reached, would be expected
to be similar. The OCC expects to take
this into account in applying the
requirements of this rule. For example,
for a bank holding company that is
essentially a shell holding company
with a single national bank that has total
consolidated assets of more than $10
billion, the Board and the OCC would
coordinate efforts and communicate
with the bank holding company and the
bank on how to adequately address their
respective stress testing requirements
while avoiding duplication of effort.

The OCC recognizes that certain
parent company structures may include
one or more subsidiary banks or savings
associations, each with total
consolidated assets greater than $10
billion. The stress test requirements of
section 165(i)(2) apply to the parent
company and to each subsidiary bank or
savings association of the covered
company that has $10 billion or more in
total consolidated assets. The OCC
anticipates addressing, on a case-by-case
basis through the supervisory process,
instances in which it may be
appropriate to modify stress testing
requirements when there are multiple
covered institutions within a single
parent organization. In this regard, the
OCC notes that even where such a
covered institution is required to
conduct its own stress test, the OCC
does not believe that the covered
institution must duplicate unnecessary
stress testing systems and processes. A
covered institution that is a subsidiary
of a holding company subject to the
Board’s annual stress testing rule
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generally may use the stress testing
systems and processes of the holding
company. For example, the covered
institution may use the same data
collection processes, and methods and
models for projecting and calculating
potential losses, pre-provision net
revenues, provisions for loan and lease
losses, and pro forma capital positions
over the stress testing planning horizon,
where appropriate.

C. Stress Test Scenarios

Under the final rule, each covered
institution would be required to
conduct an annual stress test using its
financial data as of September 30th of
that year, unless the OCC
communicates, in the fourth quarter of
that year, a different required as-of date
for any or all categories of financial
data. The stress test must assess the
potential impact of different scenarios
on the capital of the covered institution
and certain related items over a forward-
looking, nine-quarter planning horizon
(that is, through the December 31
reporting date of the second calendar
year following the year containing the
September 30 as-of date), taking into
account all relevant exposures and
activities.

The OCC will provide a minimum of
three economic scenarios, reflecting
baseline, adverse, and severely adverse
conditions, or such additional
conditions as the OCC determines
appropriate, no later than November 15,
which the covered institution must use
for the stress test. While each scenario
includes the paths of a number of
economic variables that are typically
considered in stress test models, the
OCC expects that covered institutions
may use all or a subset of the economic
variables provided, and may extrapolate
other variables (such as local economic
variables) from the paths of the
economic variables provided, as
appropriate, to conduct the stress test.

The OCC notes that certain provisions
within the final rule relate to covered
institutions with significant trading
activities. While most covered
institutions will follow the stress test
procedures outlined, certain covered
institutions with significant amounts of
trading activities (as determined by the
OCC) may be required to include trading
and counterparty components in its
adverse and severely adverse scenarios.
For these covered institutions, the OCC
will select an as-of date between
October 1 and December 1 of that
calendar year for the data used in this
component. This date will be
communicated to the covered
institution no later than December 1 of
the calendar year. This provision is

necessary to allow the OCC to tailor the
trading and counterparty components
for those covered institutions to ensure
that the stress tests provide a
meaningful identification of downside
risks and assessment of the potential
impact of adverse outcomes on the
covered institution’s capital.

The OCC anticipates that the annual
stress test scenarios will be revised as
appropriate to ensure that each scenario
remains relevant under prevailing
economic and industry conditions. The
OCC will consult closely with the Board
and FDIC on the development of the
annual stress test scenarios to ensure
consistent and comparable stress tests
for all covered financial institutions and
to minimize regulatory burden. Absent
specific supervisory concerns, the OCC
anticipates that the annual stress test
scenarios will be identical for all
covered financial institutions and will
be the same as or nearly identical to the
scenarios developed by the Board for
the supervisory stress tests conducted
by the Board under section 165(i)(1).

The OCC anticipates issuing proposed
guidance and procedures for scenario
development for comment at a later
date.

D. Stress Test Methodologies and
Practices

The final rule requires each covered
institution to use the annual stress test
scenarios provided by the OCC in
conducting its annual stress tests. Each
covered institution must use a planning
horizon of at least nine quarters over
which the impact of specified scenarios
would be assessed. The nine-quarter
planning horizon would permit the
covered institution to make informed
projections of its financial and capital
positions for a two-calendar-year period.
The covered institution is required to
calculate, for each quarter-end within
the planning horizon, estimates of pre-
provision net revenues (“PPNR”),
potential losses, loan loss provisions,
and net income that result from the
conditions specified in each scenario. A
covered institution also is required to
calculate, for each quarter-end within
the planning horizon, the potential
impact on its regulatory capital levels
and ratios applicable to the institution
under 12 CFR part 3 or 12 CFR part 167,
incorporating the effects of any expected
capital actions over the planning
horizon. The applicable regulatory
capital levels and ratios include, for
national banks, Minimum Leverage
Capital Ratio Requirement (12 CFR 3.6),
Risk-Based Capital Guidelines based on
Basel I (Appendix A to Part 3), Risk-
Based Capital Guidelines; Market Risk
Adjustment (Appendix B to Part 3), and

Internal-Ratings-Based and Advanced
Measurement Approaches under Basel II
(Appendix C to Part 3), and for Federal
savings associations, Regulatory Capital
Requirements (12 CFR part 167) and
Risk-Based Capital Requirements and
Internal-Ratings-Based and Advanced
Measurement Approaches (Appendix C
to part 167).1¢ A covered institution also
is required to calculate the potential
impact on any other capital ratios
specified by the OCC. The stress test
must incorporate maintenance by the
institution of an allowance for loan
losses that would be appropriate for
credit exposures throughout the
planning horizon.

The final rule also requires each
covered institution to establish and
maintain a system of controls, oversight,
and documentation, including policies
and procedures, designed to ensure that
the stress testing processes used by the
covered institution are effective in
meeting the requirements of the final
rule. The covered institution’s policies
and procedures must, at a minimum,
outline the covered institution’s stress
testing practices and methodologies,
and processes for validating and
updating its stress testing practices
consistent with relevant supervisory
guidance.15 The covered institution’s
board of directors, or a committee
thereof, must approve and review the
policies and procedures related to stress
testing of the covered institution as
frequently as economic conditions or
the condition of the institution may
warrant, but at least annually. The
covered institution’s senior management
must establish and maintain a system of
controls, oversight, and documentation
designed to ensure that the stress test
processes satisfy the requirements under
this final rule. The board of directors
and senior management must be
provided with a summary of the stress
test results.

E. Reporting and Disclosures

Section 165(i)(2)(B) requires a covered
institution to submit a report to the
Board and its primary financial
regulatory agency at such time, in such
form, and containing such information
as the primary financial regulatory
agency shall require. Section
165(i)(2)(C)(iv) compels the primary
financial regulatory agencies to require

14 The capital adequacy requirements for national
banks and Federal savings associations are in the
process of being revised to implement changes to
the Basel III Capital Framework. See 77 FR 52792
(August 30, 2012), 77 FR 52888 (August 30, 2012),
77 FR 52978 (August 30, 2012).

15 See Supervisory Guidance on Stress Testing for
Banking Organizations With More Than $10 Billion
in Total Gonsolidated Assets, 77 FR 29458 (May 17,
2012).
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a covered institution to publish a
summary of its stress test results. This
final rule implements the statutory
reporting and disclosure requirements.

Specifically, the final rule requires
that each over $50 billion covered
institution submit a report of the stress
test results and documentation to the
OCC and to the Board by January 5. The
OCC published for notice and comment
specific annual stress test reporting
requirements for over $50 billion
covered institutions in a separate final
information collection under the
Paperwork Reduction Act (44 U.S.C.
3501-3521).16 For $10 to $50 billion
covered institutions, the final rule
requires that each institution submit a
report of the stress test results to the
OCC and to the Board by March 31. This
final rule makes clear that the annual
stress test report, and any other
information that the OCC may require to
be provided on a supplemental basis,
will be confidential and exempt from
disclosure under the Freedom of
Information Act pursuant to 12 CFR
4.32(b) as a record created or obtained
by the OCC in connection with the
OCC'’s performance of its
responsibilities, such as a record
concerning supervision, licensing,
regulations, and examination, of a
national bank, a Federal savings
association, a bank holding company, a
savings and loan holding company, or
an affiliate. The report is the property of
the OCC and unauthorized disclosure of
the report is generally prohibited
pursuant to 12 CFR 4.37.

Consistent with section 165(i)(2), the
final rule also requires each covered
institution to publish a summary of the
results of its annual stress tests after

submitting its annual stress test report
to the OCC and the Board. Specifically,
under the final rule, a $10 to $50 billion
covered institution must publish a
summary of the results of its annual
stress test before June 30, but no earlier
than June 15. For an over $50 billion
covered institution, disclosures must be
made before March 31, but no earlier
than March 15.

The final rule reflects two significant
changes from the proposed rule. First,
the proposed rule would have required
all disclosures to be made no later than
April 5. The proposed rule did not
distinguish between a $10 to $50 billion
covered institution and an over $50
billion covered institution. Consistent
with the OCC’s efforts to minimize the
regulatory burden on the $10 to $50
billion covered institutions, the final
rule extends the disclosure due date for
these institutions to June 30. Second,
this final rule replaces the specific
disclosure due date with a 15-day
period in which disclosures must be
made. This change ensures adequate
time for review of stress test results
prior to disclosure.

As for the form and content of the
publication of the summary of results, at
a minimum the summary of the severely
adverse scenario shall include a
description of the types of risks (such as
credit default losses and non-default
credit losses by portfolio, trading losses,
and risks to non-interest revenue)
included in the stress test; a summary
description of the methodologies used
in the stress test; estimates of aggregate
losses, PPNR, provisions, and pro forma
capital ratios (including regulatory and
any other capital ratios specified by the
OCC) at the end of the planning horizon;

and an explanation of the most
significant causes of the changes in
regulatory capital ratios. The institution
must make summary results readily
accessible to the public, for example, by
publishing those results on a covered
institution’s Web site. In order to reduce
burden and avoid duplicative regulatory
requirements, the OCC is permitting
disclosure of the summary of the stress
test results by the parent bank holding
company or savings and loan holding
company of a covered institution if the
parent holding company satisfactorily
complies with the disclosure
requirements under the Board’s
Company-Run Stress Test rule.
However, the OCC reserves the right to
require additional disclosures if the
OCC believes that the disclosures at the
holding company level do not
accurately capture the potential impact
of the scenarios on the condition of the
covered institution.

F. Process and Timing of Annual Stress
Test

As discussed above, covered
institutions are subject to an annual
stress test cycle under this final rule.
Table 1—Process Overview of Annual
Stress Test Cycles for Covered
Institutions sets out the key dates in the
annual stress test cycle under the final
rule, with differences as noted for over
$50 billion covered institutions and $10
to $50 billion covered institutions. As
shown in Table 1, the annual stress test
cycle consist of three key events: (1)
Distribution of the stress test scenarios
by the OCC, (2) conducting of the stress
test and submission of the Annual
Stress Test Report, and (3) publication
of required disclosures.

TABLE 1—PROCESS OVERVIEW OF ANNUAL STRESS TEST CYCLES FOR COVERED INSTITUTIONS

Key step

QOver $50 billion

$10 to $50 billion

1. OCC distributes scenarios for annual stress tests

2. Covered institutions conduct annual stress test and submit Annual
Stress Test Report to the OCC and the Board.

3. Covered institutions make required public disclosures

By November 15
By January 5

Between March 15 and March 31

By November 15.
By March 31.

Between June 15 and June 30.

IV. Regulatory Analysis
A. Administrative Procedure Act

This final rule is effective
immediately upon publication in the
Federal Register. Section 553(d)(3) of
the Administrative Procedure Act
(“APA”) provides for a delayed effective
date after publication of a rule, except
““as otherwise provided by the agency
for good cause found and published
with the rule.”” Consistent with section

16 See 77 FR 49485 (August 16, 2012).

553(d)(3) and for the reasons discussed
below, the OCC finds good cause exists
to publish this final rule with an
immediate effective date.

Stress tests are a critical supervisory
tool that will provide important
forward-looking information to
supervisors to assist in the overall
assessment of a covered institution’s
capital adequacy. Stress tests also help
determine whether additional analytical
techniques and exercises are

appropriate for a covered institution to
employ in identifying, measuring, and
monitoring risks to the financial
soundness of the covered institution.
Further, stress tests serve as an ongoing
risk management tool that support a
covered institution’s forward-looking
assessment of its risks and better equips
such institutions to address a range of
adverse outcomes.

It is necessary for a final rule be in
place this fall to ensure that certain
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large and systemically important
covered institutions with assets of $50
billion or more can begin conducting
annual stress tests this year. An
immediate effective date will allow the
OCC to have in place a stress testing
framework to permit a covered
institution to begin to build and modify
the necessary systems and processes
and to integrate such systems with the
stress testing systems and processes of
its parent bank holding company. These
systems and processes establish the
basis for a covered institution’s stress
testing framework and will permit the
institution to provide critical
supervisory information in a timely
manner and help to ensure that covered
institutions are prepared for adverse
economic situations. The OCC believes
that these stress testing systems and
processes are essential for the health of
such institutions and the overall
financial stability of the economy. In
addition, an immediate effective date
permits the OCC to synchronize its
supervisory efforts related to stress
testing with the Board and the FDIC,
especially where a national bank or
Federal savings association is a part of
a larger holding company with state
nonmember affiliates. Accordingly, the
OCC finds good cause for the final rule
to take effect immediately upon
publication in the Federal Register.

B. Riegle Community Development and
Regulatory Improvement Act

Section 302 of Riegle Community
Development and Regulatory
Improvement Act (“RCDRIA”) generally
requires that regulations prescribed by
Federal banking agencies which impose
additional reporting, disclosures or
other new requirements on insured
depository institutions take effect on the
first day of a calendar quarter which
begins on or after the date on which the
regulations are published in final form
unless an agency finds good cause that
the regulations should become effective
sooner. The final rule will be effective
immediately upon publication in the
Federal Register. The first day of a
calendar quarter which begins on or
after the date on which the regulations
are published will be January 1, 2013.
Accordingly, the OCC invokes the good
cause exception to the publication
requirement because the final rule is
necessary to address the continuing
exposure of the banking industry to
potentially adverse economic factors.
For the same reasons discussed in
support of the good cause waiver from
the 30-day delayed effective date
required by the APA, the OCC finds that
good cause exists for an immediate
effective date for the final rule.

C. Paperwork Reduction Act

Request for Comment on Final
Information Collection

In accordance with section 3512 of
the Paperwork Reduction Act (“PRA”)
of 1995 (44 U.S.C. 3501-3521), the OCC
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (“OMB”’)
control number. The information
collection requirements contained in
this final rule were submitted by the
OCC to OMB for review and approval in
connection with the proposed rule
under section 3506 of the PRA and
§1320.11 of OMB’s implementing
regulations (5 CFR part 1320 et seq.).

In accordance with 5 CFR 1320, OMB
withheld approval of the collection
instructing the OCC to examine public
comment in response to the proposed
rule and include in the supporting
statement of the next information
collection request (“ICR”)—to be
submitted to OMB at the final rule
stage—a description of how the OCC has
responded to any public comments on
the ICR, including comments on
maximizing the practical utility of the
collection and minimizing the burden.
The OCC received no comments on the
ICR and is resubmitting it with the
issuance of the final rule, as instructed
by OMB.

In addition, a 60-day Federal Register
notice under the PRA for the reporting
templates referenced in this rule was
issued on August 16, 2012 (77 FR
49485) and is open for comment until
October 15, 2012. Subsequent to the
closing of the comment period, the
information collection requirements
contained in this final rule will be
consolidated with the information
collection requirements contained in the
reporting templates into a single OMB
control number.

Title of Information Collection:
Recordkeeping and Disclosure
Provisions Associated with Annual
Stress Test.

Frequency of Response: Annually.

Affected Public: Businesses or other
for-profit.

Respondents: National banks and
Federal savings associations.

Description of Requirements:

Section 46.6(a) specifies the
calculations of the potential impact on
capital that must be made during each
quarter of a planning horizon. Section
46.6(c) requires that each covered
institution must establish and maintain
a system of controls, oversight, and
documentation, including policies and
procedures that, at a minimum, describe

the covered institution’s stress test
practices and methodologies, and
processes for updating the covered
institution’s stress test practices. The
board of directors of the covered
institution shall approve and review the
policies and procedures of the covered
institution, as frequently as economic
conditions or the condition of the
institution may warrant, but no less
than annually. The senior management
of the covered institution shall establish
and maintain a system of controls,
oversight, and documentation designed
to ensure that the stress test processes
satisfy the requirements in this part.

Section 46.7 provides that each
covered institution shall report to the
OCC and to the Board annually the
results of the stress test in the time,
manner and form specified by the OCC.

Section 46.8 requires that a covered
institution shall publish a summary of
the results of its annual stress tests on
its Web site or in any other forum that
is reasonably accessible to the public.
For a $10 to $50 billion covered
institution the summary must be
published in the period from June 15 to
June 30 after the date of the report; for
an over $50 billion covered institution
the summary must be published in the
period from March 15 to March 31 after
the date of the report. The summary
must include a description of the types
of risks being included in the stress test
and estimates of aggregate losses, net
income, and pro forma capital ratios
(including regulatory and any other
capital ratios specified by the OCC) over
the planning horizon, under the
severely adverse scenario.

Estimated PRA Burden:

Rule:

Estimated Number of Respondents:
61.

Estimated Burden per Respondent:
1,040 hours.

Total Annual Burden: 63,440 hours.

Templates:

Estimated Number of Respondents:
20.

Estimated Burden per Respondent:
480 hours.

Total Annual Burden: 9,600 hours.

D. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (“RFA”), generally
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the
impact of a proposed rule on small
entities.1” The Small Business

17 See 5 U.S.C. 603(a).
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Administration has defined ‘“small
entities” for banking purposes to
include a bank or savings association
with $175 million or less in assets.18
The final rule would apply only to
national banks and Federal savings
associations with more than $10 billion
in total consolidated assets. No small
banking organizations satisfy these
criteria. No small entities would be
subject to this rule. Therefore, the OCC
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

E. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (2 U.S.C. 1532) (“Unfunded
Mandates Act”), requires that an agency
prepare a budgetary impact statement
before promulgating any rule likely to
result in a Federal mandate that may
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector of $100 million
or more in any one year. If a budgetary
impact statement is required, section
205 of the Unfunded Mandates Act also
requires an agency to identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule. The OCC has
determined that this final rule will not
result in expenditures by state, local,
and tribal governments, or by the
private sector, of $100 million or more
in any one year. Accordingly, this final
rule is not subject to section 202 of the
Unfunded Mandates Act.

F. Solicitation of Comments and Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act19 requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
OCC invited comment on how to make
the proposed rule easier to understand.
The OCC received one public comment
advocating the use of plain language
and has made an effort to address this
comment in the final rule.

List of Subjects in Part 46

Banking, Banks, Capital, Disclosures,
National banks, Recordkeeping,
Reporting, Risk, Stress test.

Authority and Issuance

For the reasons stated in the
preamble, the OCC is adding part 46 to
Title 12, Chapter I of the Code of
Federal Regulations to read as follows:

18 See 13 CFR 121.201.
19 Public Law 106-102, 113 Stat. 1338, 1471, 12
U.S.C. 4809.

PART 46—ANNUAL STRESS TEST

Sec.
46.1
46.2
46.3
46.4
46.5
46.6

Authority and purpose.

Definitions.

Applicability.

Reservation of authority.

Annual stress test.

Stress test methodologies and
practices.

46.7 Reports to the Office of the
Comptroller of the Currency and the
Federal Reserve Board.

46.8 Publication of disclosures.

Authority: 12 U.S.C. 93a; 12 U.S.C.
1463(a)(2); 12 U.S.C. 5365(i)(2); 12 U.S.C.
5412(b)(2)(B).

§46.1 Authority and purpose.

(a) Authority. 12 U.S.C. 93a; 12 U.S.C.
1463(a)(2); 12 U.S.C. 5365(i)(2); 12
U.S.C. 5412(b)(2)(B).

(b) Purpose. This part implements 12
U.S.C. 5365(i)(2), which requires a
national bank or Federal savings
association with total consolidated
assets of more than $10 billion to
conduct an annual stress test and
establishes a definition of stress test,
methodologies for conducting stress
tests, and reporting and disclosure
requirements.

§46.2 Definitions.

For purposes of this part, the
following definitions apply:

$10 to $50 billion covered institution
means a national bank or Federal
savings association with average total
consolidated assets, calculated as
required under this part, that are greater
than $10 billion but less than $50
billion.

Call Report means the Consolidated
Report of Condition and Income.

Covered institution means a $10 to
$50 billion covered institution or an
over $50 billion covered institution.

Federal savings association has the
same meaning as in 12 U.S.C.
1813(b)(2).

Over $50 billion covered institution
means a national bank or Federal
savings association with average total
consolidated assets, calculated as
required under this part, that are not
less than $50 billion.

Planning horizon means a set period
of time over which the impact of the
scenarios is assessed.

Pre-provision net revenue means the
sum of net interest income and non-
interest income less expenses before
adjusting for loss provisions.

Scenarios means sets of conditions
that affect the U.S. economy or the
financial condition of a covered
institution that the OCC annually
determines are appropriate for use in
the stress tests under this part,

including, but not limited to, baseline,
adverse, and severely adverse scenarios.

Stress test means a process to assess
the potential impact of scenarios on the
consolidated earnings, losses, and
capital of a covered institution over the
planning horizon, taking into account
the covered institution’s current
condition, risks, exposures, strategies,
and activities.

§46.3 Applicability.

(a) Measurement of average total
consolidated assets for a covered
institution. A covered institution’s
average total consolidated assets is
calculated as the average of the covered
institution’s total consolidated assets, as
reported on the covered institution’s
Call Reports, for the four most recent
consecutive quarters. If the covered
institution has not filed a Call Report for
each of the four most recent consecutive
quarters, the covered institution’s
average total consolidated assets is
calculated as the average of the covered
institution’s total consolidated assets, as
reported on the covered institution’s
Call Reports, for the most recent one or
more consecutive quarters. The date on
which a national bank or Federal
savings association becomes a covered
institution shall be the as-of date of the
most recent Call Report used in the
calculation of the average.

(b) First stress test for covered
institutions subject to stress testing
requirements as of October 9, 2012. (1)
A national bank or Federal savings
association that is a $10 to $50 billion
covered institution, as defined in §46.2
of this part, as of October 9, 2012 must
conduct its first stress test under this
part using financial statement data as of
September 30, 2013, and report the
results of its stress test on or before
March 31, 2014.

(2) A national bank or Federal savings
association that is an over $50 billion
covered institution, as defined in § 46.2
of this part, as of October 9, 2012 must
conduct its first stress test under this
part using financial statement data as of
September 30, 2012, and report the
results of its stress test on or before
January 5, 2013.

(c) Covered institutions that become
subject to stress testing requirements
after October 9, 2012. A national bank
or Federal savings association that
becomes a covered institution, as
defined in §46.2 of this part, after
October 9, 2012 shall conduct its first
annual stress test under this part
beginning in the next calendar year after
the date the national bank or Federal
savings association becomes a covered
institution.
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(d) Ceasing to be a covered institution
or changing categories. (1) A covered
institution shall remain subject to the
stress test requirements based on its
applicable category, as defined in § 46.2
of this part, unless and until total
consolidated assets of the covered
institution falls below the relevant size
threshold for each of four consecutive
quarters as reported by the covered
institution’s most recent Call Reports.
The calculation shall be effective on the
“as of” date of the fourth consecutive
Call Report.

(2) Notwithstanding paragraph (d)(1)
of this section, a national bank or
Federal savings association that
migrates from a $10 to $50 billion
covered institution to an over $50
billion covered institution shall be
subject to the stress test requirements
applicable to an over $50 billion
covered institution immediately as of
the date the national bank or Federal
savings association satisfies the size
threshold for an over $50 billion
covered institution, as defined in § 46.2
of this part.

(e) Covered institution under bank
holding company subject to annual
stress test requirements. (1)
Notwithstanding the requirements
applicable to a $10 to $50 billion
covered institution under this part, a
$10 to $50 billion covered institution
that is controlled by a bank holding
company or savings and loan holding
company that is subject to annual stress
test requirements pursuant to applicable
regulations of the Board of Governors of
the Federal Reserve System may elect to
conduct its stress test under this part
pursuant to the requirements applicable
to an over $50 billion covered
institution.

(2) Any $10 to $50 billion covered
institution that elects to apply the
requirements of an over $50 billion
covered institution under this paragraph
shall remain subject to the requirements
applicable to an over $50 billion
covered institution until otherwise
approved by the OCC.

§46.4 Reservation of authority.

(a) Generally. The OCC may require a
national bank or Federal savings
association not otherwise subject to this
part to comply with the stress test
requirements of this part. With respect
to any national bank or Federal savings
association subject to the stress test
requirements of this part pursuant to
§46.3(a), the OCC may modify or delay
some or all of the requirements of this
part which include:

(1) Timing of stress test. The OCC may
accelerate or extend any specified
deadline for stress testing, reporting, or

publication of disclosures of the stress
test results.

(2) Stress tests. The OCC may require
additional stress tests not otherwise
required by this part or may require or
permit different or additional analytical
techniques and methods, different
scenarios, or different assumptions, as
appropriate for the covered institution
to use in meeting the stress test
requirements of this part. In addition,
the OCC may specify a different as-of
date for any or all categories of financial
data used by the stress test.

(3) Reporting and disclosures. The
OCC may modify the reporting date or
any reporting requirement of a report
required by this part, or may require any
additional reports relating to stress
testing as may be appropriate. The OCC
may delay or otherwise modify the
publication requirements of this part if
the disclosure of stress test results under
this part would not provide sufficiently
meaningful or useful information to the
public. In addition, the OCC may
require different or additional
disclosures not otherwise required by
this part, if the existing disclosures do
not adequately address one or more
material elements of the stress test.

(b) Factors considered. Any exercise
of authority under this section by the
OCC will be in writing and will
consider the nature and level of the
activities, complexity, risks, operations,
and regulatory capital of the national
bank or Federal savings association, in
addition to any other relevant factors.

(c) Notice and comment procedures.
In making a determination under
paragraph (a) of this section, the OCC
will apply notice and response
procedures, in the same manner and to
the same extent as the notice and
response procedures in 12 CFR 3.12, as
appropriate.

§46.5 Annual stress test.

Each covered institution must
conduct the annual stress test under this
part subject to the following
requirements:

(a) Financial data. A covered
institution must use financial data as of
September 30 of that calendar year.

(b) Scenarios provided by the OCC. In
conducting the stress test under this
part, each covered institution must use
the scenarios provided by the OCC. The
scenarios provided by the OCC will
reflect a minimum of three sets of
economic and financial conditions,
including baseline, adverse, and
severely adverse scenarios. The OCC
will provide a description of the
scenarios required to be used by each
covered institution no later than
November 15 of that calendar year.

(c) Significant trading activities. The
OCC may require a covered institution
with significant trading activities, as
determined by the OCC, to include
trading and counterparty components in
its adverse and severely adverse
scenarios. The trading and counterparty
position data to be used in this
component will be as of a date between
October 1 and December 1 of that
calendar year that will be selected by
the OCC and communicated to the
covered institution no later than
December 1 of the calendar year.

(d) Use of stress test results. The board
of directors and senior management of
each covered institution must consider
the results of the stress tests conducted
under this section in the normal course
of business, including but not limited to
the covered institution’s capital
planning, assessment of capital
adequacy, and risk management
practices.

§46.6 Stress test methodologies and
practices.

(a) Potential impact on capital. During
each quarter of the planning horizon, a
covered institution shall estimate the
following for each scenario required to
be used:

(1) Pre-provision net revenues, losses,
loan loss provisions, and net income,
and

(2) The potential impact on the
covered institution’s regulatory capital
levels and ratios applicable to the
covered institution under 12 CFR part 3
or part 167, as applicable, and any other
capital ratios specified by the OCC,
incorporating the effects of any capital
actions over the planning horizon and
maintenance by the covered institution
of an allowance for loan losses
appropriate for credit exposures
throughout the planning horizon.

(b) Planning horizon. A covered
institution must use a minimum
planning horizon of at least nine
quarters, beginning with the first day of
the period covered by the stress tests.

(c) Controls and oversight of stress
test processes. (1) The senior
management of the covered institution
must establish and maintain a system of
controls, oversight, and documentation,
including policies and procedures,
designed to ensure that the stress test
processes used by the covered
institution satisfy the requirements in
this part. These policies and procedures
must, at a minimum, describe the
covered institution’s stress test practices
and methodologies, and processes for
validating and updating the covered
institution’s stress test practices and
methodologies consistent with
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applicable laws, regulations, and
supervisory guidance.

(2) The board of directors of the
covered institution, or a committee
thereof, shall approve and review the
policies and procedures of the covered
institution’s stress testing processes as
frequently as economic conditions or
the condition of the institution may
warrant, but no less than annually. The
board of directors and senior
management must be provided with a
summary of the stress test results.

§46.7 Reports to the Office of the
Comptroller of the Currency and the Federal
Reserve Board.

(a) $10 to $50 billion covered
institution. A $10 to $50 billion covered
institution must report to the OCC and
to the Board of Governors of the Federal
Reserve System, on or before March 31,
the results of the stress test in the
manner and form specified by the OCC.

(b) Over $50 billion covered
institution. An over $50 billion covered
institution must report to the OCC and
to the Board of Governors of the Federal
Reserve System, on or before January 5,
the results of the stress test in the
manner and form specified by the OCC.

(c) Confidentiality of Reports. As
provided by § 4.32(b) of this title, the
report required under this section is
non-public OCC information because it
is deemed to be a record created or
obtained by the OCC in connection with
the OCC'’s performance of its
responsibilities, such as a record
concerning supervision, licensing,
regulations, and examination, of a
national bank, a Federal savings
association, a bank holding company, a
savings and loan holding company, or
an affiliate. The report is the property of
the OCC and unauthorized disclosure of
the report is generally prohibited
pursuant to § 4.37 of this part.

§46.8 Publication of disclosures.

(a) Publication date. (1) An over $50
billion covered institution must publish
a summary of the results of its annual
stress tests in the period starting March
15 and ending March 31 of the next
calendar year.

(2) A $10 to $50 billion covered
institution must publish a summary of
the results of its annual stress test in the
period starting June 15 and ending June
30 of the next calendar year.

(3) A $10 to $50 billion covered
institution that is subject to its first
annual stress test pursuant to
§46.3(b)(1) of this part must make its
initial public disclosure in the period
starting June 15 and ending June 30 of
2015 by disclosing the results of a stress

test conducted in 2014, using financial

statement data as of September 30, 2014.

(b) Publication method. The summary
required under this section may be
published on the covered institution’s
Web site or in any other forum that is
reasonably accessible to the public. A
covered institution controlled by a bank
holding company that is required to
conduct an annual company-run stress
test under applicable regulations of the
Board of Governors of the Federal
Reserve System will be deemed to have
satisfied the publication requirement of
this section when the bank holding
company publicly discloses summary
results of its annual stress test in
satisfaction of the requirements of
applicable regulations of the Board of
Governors of the Federal Reserve
System, unless the OCC determines that
the disclosures at the holding company
level do not adequately capture the
potential impact of the scenarios on the
capital of the covered institution.

(c) Information to be disclosed in the
summary. The information disclosed
shall, at a minimum, include—

(1) A description of the types of risks
included in the stress test under this
part;

(2) A summary description of the
methodologies used in the stress test;

(3) Estimates of aggregate losses, pre-
provision net revenue, provisions for
loan and lease losses, net income, and
pro forma capital ratios (including
regulatory and any other capital ratios
specified by the OCC); and

(4) An explanation of the most
significant causes of the changes in
regulatory capital ratios.

(d) Disclosure of estimates for the
planning horizon. (1) The disclosure of
the estimates of aggregate losses, pre-
provision net revenue, provisions for
loan and lease losses, net income, and
pro forma capital ratios (including
regulatory and any other capital ratios
specified by the OCC), as required by
paragraph (b) of this section, must
reflect the estimated cumulative effects,
as well as the estimated capital ratios,
at the end of the planning horizon for
the severely adverse scenario.

(2) With respect to the capital ratio
disclosure required in paragraph (d)(1)
of this section, the disclosure must also
include the value at the beginning of the
planning horizon, and the minimum
over the planning horizon of the
estimated quarter-end values of each
ratio.

Dated: October 1, 2012.
Thomas J. Curry,
Comptroller of the Currency.
[FR Doc. 2012—-24608 Filed 10-5-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
Docket No. FAA-2012-0379; Airspace
Docket No. 12-ANM-7

Establishment of Class E Airspace;
Deer Lodge, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Deer Lodge-City-County
Airport, Deer Lodge, MT. Controlled
airspace is necessary to accommodate
aircraft using new Area Navigation
(RNAV) Global Positioning System
(GPS) standard instrument approach
procedures at Deer Lodge-City-County
Airport. This improves the safety and
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective date, 0901 UTC,
January 10, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On July 17, 2012, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to
establish controlled airspace at Deer
Lodge, MT (77 FR 41939). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E airspace, extending
upward from 700 feet above the surface,
at Deer Lodge-City-County Airport, to
accommodate IFR aircraft executing
new RNAYV (GPS) standard instrument
approach procedures at the airport. This
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action is necessary for the safety and
management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Deer Lodge-City-
County Airport, Deer Lodge, MT.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANMMT E5 Deer Lodge, MT [New]

Deer Lodge-City-County Airport, MT

(Lat. 46°23"16” N., long. 112°45'54” W.)

That airspace extending upward from 700
feet above the surface within a 7.6-mile
radius of the Deer Lodge-City-County
Airport; that airspace extending upward from
1,200 feet above the surface bounded by a
line beginning at lat. 46°41°00” N., long.
114°0800” W.; to lat. 47°03’00” N., long.
113°33’00” W.; to lat. 46°28’00” N., long.
112°15’00” W.; to lat. 45°41°00” N., long.
112°13’00” W.; to lat. 45°44’00” N., long.
113°03’00” W.; thence to the point of origin.

Issued in Seattle, Washington, on
September 25, 2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-24663 Filed 10-5-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744

[Docket No. 120816347—-2347-01]

RIN 0694-AF77

Addition of Certain Persons to the
Entity List

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) by
adding one hundred and sixty-four
persons under one hundred and sixty-
five entries to the Entity List. The
persons who are added to the Entity List
have been determined by the U.S.

Government to be acting contrary to the
national security or foreign policy
interests of the United States. These
persons will be listed on the Entity List
under twelve destinations. These
additions to the Entity List consist of
one person under Belize; thirteen
persons under Canada; two persons
under Cyprus; one person under
Estonia; eleven persons under Finland;
five persons under Germany; one person
under Greece; two persons under Hong
Kong; one person under Kazakhstan;
one hundred and nineteen persons
under Russia; two persons under
Sweden; and seven persons under the
United Kingdom, including six persons
located in the British Virgin Islands.
The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that availability of
license exceptions in such transactions
is limited.
DATES: Effective Date: This rule is
effective October 9, 2012.
FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chair, End-User
Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482-5991, Fax: (202) 482—
3911, Email: ERC@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List (Supplement No. 4 to
15 CFR part 744) provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from BIS and that the
availability of license exceptions in
such transactions is limited. Entities are
placed on the Entity List on the basis of
certain sections of part 744 (Control
Policy: End-User and End-Use Based) of
the EAR.

The End-user Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.

ERC Entity List Decisions

Additions to the Entity List

This rule implements the decision of
the ERC to add one hundred and sixty-
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four persons under one hundred and
sixty-five entries to the Entity List on
the basis of Section 744.11 (license
requirements that apply to entities
acting contrary to the national security
or foreign policy interests of the United
States) of the EAR. The one hundred
and sixty-five entries added to the
Entity List, one of which is an alternate
address for a person being added to the
Entity List, consist of one entry under
Belize; thirteen entries under Canada;
two entries under Cyprus; one entry
under Estonia; eleven entries under
Finland; five entries under Germany;
one entry under Greece; two entries
under Hong Kong; one entry under
Kazakhstan; one hundred and nineteen
entries under Russia; two entries under
Sweden; and seven entries under the
United Kingdom, including six entries
for persons located in the British Virgin
Islands.

The ERC reviewed Section 744.11(b)
(Criteria for revising the Entity List) in
making the determination to add these
persons to the Entity List. Under that
paragraph, persons for which there is
reasonable cause to believe, based on
specific and articulable facts, that the
persons have been involved, are
involved, or pose a significant risk of
being or becoming involved in,
activities that are contrary to the
national security or foreign policy
interests of the United States and those
acting on behalf of such persons may be
added to the Entity List pursuant to
Section 744.11. Paragraphs (b)(1)—(b)(5)
of Section 744.11 include an illustrative
list of activities that could be contrary
to the national security or foreign policy
interests of the United States. All one
hundred and sixty-four persons being
added under one hundred and sixty-five
entries are believed to have been
involved in activities described under
paragraph (b)(5) of Section 744.11.
Paragraph (b)(5) specifies that the types
of activities that could be contrary to the
national security or foreign policy
interests of the United States include
engaging in conduct that poses a risk of
violating the EAR when such conduct
raises sufficient concern that the ERC
believes that prior review of exports,
reexports, or transfers (in-country)
involving the party and the possible
imposition of license conditions or
license denial enhances BIS’s ability to
prevent violations of the EAR.

The ERC determined to add the one
hundred and sixty-four persons to the
Entity List on the basis of § 744.11 of the
Export Administration Regulations
(EAR): engaging in activities contrary to
the national security and foreign policy
interests of the United States.
Specifically, the persons recommended

for addition to the Entity List in this
rule were identified during a U.S.
Government investigation of a network
of companies and individuals involved
in the procurement and delivery of
items subject to the EAR and the
International Traffic in Arms
Regulations to Russia in violation of the
EAR and ITAR. These persons
undertook procurement and delivery
activities, activities to conceal the
procurement and delivery activities,
activities to circumvent EAR and ITAR
license requirements, and/or activities
to facilitate the procurement of export-
restricted items for Russian military-
related and other governmental or
related end-uses.

For the one hundred and sixty-four
persons added to the Entity List, the
ERC specified a license requirement for
all items subject to the EAR, and
established a license application review
policy of a presumption of denial. The
license requirement applies to any
transaction in which items are to be
exported, reexported, or transferred (in-
country) to such persons or in which
such persons act as purchaser,
intermediate consignee, ultimate
consignee, or end-user. In addition, no
license exceptions are available for
exports, reexports, or transfers (in-
country) to those persons being added to
the Entity List.

This final rule adds the following one
hundred and sixty-four persons under
one hundred and sixty-five entries to
the Entity List:

Belize

(1) Experian Holdings, Inc., N Eyre
St., Blake Bldg, Suite 302, Belize City,
Belize 99008.

Canada

(1) Alex Woolf, 2021 Atwater Street,
Suite 216, Montreal, Quebec, Canada
H3H2P2;

(2) Alexandre Ivjenko, a.k.a., the
following one alias:

—Alexander Ivjenko,
7150 Rue Chouinard, Montreal, QC,
H8N 276 Canada;

(3) Anastasiya Ivjenko, 7150 Rue
Chouinard, Montreal, QC, H8N 276,
Canada;

(4) Anastassia Voronkevitch, 7320 St.
Jacques St. W. Montreal QC, H4B1W1,
Canada;

(5) Atlas Electronic Systems (AES),
7320 St. Jacques St. W. Montreal, QC,
H4B1W1, Canada;

(6) Enterprise Chips Hunter (ECH),
2021 Atwater Street, Suite 216,
Montreal, Quebec, Canada H3H2P2;

(7) Liubov “Luba” Skvortsova, a.k.a.,
the following one alias:

—Lubov Skvortsova,
7150 Rue Chouinard, Montreal, QC,
HS8N 276 Canada;

(8) Magtech, a.k.a., the following one
alias:

—M.A.G. Tech,

5762 Royalmount Ave, Montreal, QGC,
H4P 1K5, Canada; and 5440 Queen
Mart St, Office 103, Montreal, Canada;

(9) Maria Pashovkina, 7150 Rue
Chouinard, Montreal, QC, H8N 276,
Canada;

(10) Mercury Electronic Solutions,
a.k.a., the following one alias:
—DMercury Group International,

380 Vansickle Rd Unit 660, St.
Catharines, ON L2126P7, Canada; and
127 Rue Wilson, Dollard-des-
Ormeaux, Quebec HIA1W?7, Canada;

(11) Natalie Sobolev, 5762
Royalmount Ave, Montreal, QC H4P
1K5, Canada; and 5440 Queen Mart St.,
Office 103, Montreal, Canada;

(12) Sputnik E, 7150 Rue Chouinard,
Montreal, QC H8N 276 Canada; and

(13) Zurab Kartvelishvili, a.k.a., the
following one alias:

—George Kartveli,

7380 Vansickle Rd. Unit 660, St.
Catharines, ON L2126P7, Canada; and
7320 St. Jacques St., W. Montreal QC,
H4B1W1, Canada; and 380 Vansickle
Rd, Unit 660, St. Catharines, ON
1.2126P7, Canada; and 127 Rue
Wilson, Dollard-des-Ormeaux,
Quebec H9A1W7, Canada.

Cyprus

(1) Didessar Limited, Archbishop
Makarios III Ave., Nicosia, Cyprus; and

(2) Leondica Holding Ltd, 25
Kolonakiou Str, Za Vos Kolonakioy
Center, Limassol, Cyprus.

Estonia

(1) Yaxart OU, Kalevipoja 12A, 13625
Tallinn, Estonia.

Finland

(1) Aleksei Kolominen, 20 Nuolitie,
Vantaa, Finland 01740;

(2) Andrey Kirievski, Lastaajanvayla
22, Lappeenranta, Finland 53420;

(3) Eliron Logistics Oy, Vanha
Porvoontie 229, Vantaa, Finland 01380;

(4) Irina Pavlova, Lastaajanvayla 22,
Lappeenranta, Finland 53420;

(5) Kuusiaaren Sarnetex & Ter Oy,
Kaasuntintie 8A, Helsinski, Finland
00770;

(6) Lemon LLC Oy, Peltoinlahdentie
19, FI-54800 Savitaipale, Finland;

(7) Olkerboy Oy/Nurminen Oy, 231B
Vanha Porvoontie, Vantaa, Finland
01380;

(8) Russian Cargo Oy, 22
Lastaajanvayla, Lappeenranta, Finland
53420;
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(9) SM Way Oy, Lastaajanvayla 22,
Lappeenranta, Finland 53420;

(10) Transsphere Oy, a.k.a., the
following two aliases:
—Transsphere Limited Oy; and
—Transsphere Oy Ltd.,
20 Nuolitie, Vantaa, Finland 01740; and

(11) Vitaliy Dankov, Vanha
Porvoontie 231B, Vantaa, Finland
01380.

Germany

(1) Albrecht Import-Export, a.k.a., the
following one alias:
—Elena Albrecht Import-Export,
Gmunder Str. 25, Heubach, Germany
73540;

(2) Alexander Brovarenko,
Fasanenweg 9L, Kelsterbach, Germany
D-65451; and Fasanenweg 9, Gate 23,
Kelsterbach, Germany 65451; and
Fasanenweg 7, Kelsterbach, Germany D—
65451; and IM Taubengrund 35 Gate 1-
2, Kelsterbach, Germany 65451;

(3) Elena Albrecht, a.k.a., the
following one alias:

—Elena Grinenko,
Gmunder Str. 25, Heubach, Germany

73540;

(4) Russ Cargo Service GMBH,
Fasanenweg 9L, Kelsterbach, Germany
D-65451; and Fasanenweg 9, Gate 23,
Kelsterbach, Germany 65451; and
Fasanenweg 7, Kelsterbach, Germany D—
65451; and IM Taubengrund 35 Gate 1—
2, Kelsterbach, Germany 65451; and

(5) Sergey Grinenko, a.k.a., the
following one alias:

—Sergey Albrecht,
Gmunder Str. 25, Heubach, Germany

73540.

Greece

(1) Top Electronics Components S.A.,
66 Alkminis & Aristovoulov Str, Kato
Petralona, Athens, Greece 11853.

Hong Kong
(1) Sergey Koynov, a.k.a., the

following one alias:

—Sergey V. Coyne,

Room 704 7/F, Landwide Commercial
Building, 118-120 Austin Rd., Tsim
Sha Tsui, Hong Kong (See alternate
address under Russia); and
(2) Serko Limited, Room 704 7/F,

Landwide Commercial Building, 118—

120 Austin Rd, Tsim Sha Tsui, Hong

Kong.

Kazakhstan

(1) APEX Kazakhstan, 126 Jarokova
Str, Almaty, Kazakhstan.

Russia

(1) Abris, 6 Aptekarskiy Prospeckt,
Office 710, St. Petersburg, Russia

197376; and 30 16th Parkovaya St.,
Office 319, Moscow, Russia 105484;

(2) Abris-KEY, 6 Aptekarskiy
Prospeckt, Office 710, St. Petersburg,
Russia 197376; and 30 16th Parkovaya
St, Office 319, Moscow, Russia 105484;

(3) Abris-Technology, 6 Aptekarskiy
Prospeckt, Office 710, St. Petersburg,
Russia 197376; and 30 16th Parkovaya
St, Office 319, Moscow, Russia 105484;

(4) Aleksander Cheremshin, Ulitsa
Mitinskaya 36/1, Moscow, Russia
125430; and Ordzhonikidze 10,
Moscow, Russia 119071; and 10
Ordjonikidze Street, Moscow, Russia
119071; and Ulitsa Polyany 9/6,
Moscow, Russia 117042; and Poljani
Str., 9-6, 117042, Moscow, Russia; and
9 Polyany Street, Suite 6, Moscow,
Russia 117042; and 33 Ulitsa Marshala
Tukhachevskogo, Suite 231, Moscow,
Russia 123154; and Bolshaya
Semenovskaya, 40/505, Moscow, Russia
107023; and Ulitsa Metallurgov, 29, Str.
1, Komnata Pravleni, Moscow, Russia
111401;

(5) Aleksander Kuznetsov, a.k.a., the
following one alias:

—Alexander Kuznetsov,
Ordzhonikidze 10, Moscow, Russia

119071; and 10 Ordjonikidze Street,

Moscow, Russia 119071; and Ulitsa

Polyany 9/6, Moscow, Russia 117042;

and Poljani Str., 9-6, 117042,

Moscow, Russia; and 9 Polyany

Street, Suite 6, Moscow, Russia

117042; and 33 Ulitsa Marshala

Tukhachevskogo, Suite 231, Moscow,

Russia 123154;

(6) Aleksey Markov, 5A North Street,
Saransk, Republic of Mordovia, Russia
43006; and 53 Sherbakovskaya Street,
Building 3, Office 509, 105318 Moscow,
Russia; and 26 General Belov St Office
415, Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583; and 60
Bolshevistskaya St., Office 905, Saransk,
Republic of Mordovia, Russia; and 60
Bolshevistskaya St., Office 910, Saransk,
Republic of Mordovia, Russia; and 5a
Severnaya Street, Saransk, Republic of
Mordovia, Russia;

(7) Alex Pikhtin, a.k.a., the following
one alias:

—Alexander Pikhtin,
Pr. Yuria Gagarina 2, St. Petersburg,

Russia 196105;

(8) Alexander Georgievich Mallabiu,
25 Red Cadets Street Letter H, Office
Block 2, St. Petersburg, Russia 99034;
and 130-17 Nevskiy Ave., Saint
Petersburg, Russia 191036; and 16 Linia
V.0., 7 Office 43, St. Petersburg, Russia
99034; and Krestovski River Quay 3,
Suite 42, St. Petersburg, Russia 197376;

(9) Alexander Kuznetsov, Ulitsa
Artyukhina 6B, 106, Moscow, Russia;

(10) Alexander V. Brindyuk, a.k.a., the
following one alias:

—Aleksander Brendyuk,
Pr. Yuria Gagarina 2, Office 801, St.
Petersburg, Russia 196105;

(11) Alexander Vedyashkin, 5A North
Street, Saransk, Republic of Mordovia,
Russia 43006; and 53 Sherbakovskaya
Street, Building 3, Office 509, 105318
Moscow, Russia; and 26 General Belov
St Office 415, Moscow, Russia 115583;
and 26 Generala Belova Street, Office
415, Moscow, Russia 115583; and 60
Bolshevistskaya St., Office 905, Saransk,
Republic of Mordovia, Russia; and 60
Bolshevistskaya St., Office 910, Saransk,
Republic of Mordovia, Russia; and 5a
Severnaya Street, Saransk, Republic of
Mordovia, Russia;

(12) Alexey Ivanov Zhuravlev, a.k.a.,
the following one alias:

—Alexy Ivanov,

Pr. Yuria Gagarina 2, Office 801, St.
Petersburg, Russia 196105; and Pr.
Yuria Gagarina 1, Office 230, St.
Petersburg, Russia 196105; and Pr.
Yuri Gagarin 1, Office 230, St.
Petersburg, Russia 196105;

(13) Alexey Kulakov, Naberezhnaya
Chernoi Rechki 61-1, St. Petersburg,
Russia 197342; and Naberegnaja
Chernoj Rechki 61-1, 197342, Saint
Petersburg, Russia;

(14) Alexey Polynkov, 471-4—98
Shosse Entuziastov, Moscow, Russia;

(15) Anastasya Arkhipova, a.k.a., the
following one alias:

—Anatasiya Arkhipova,

26 General Belov St, Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;

(16) Andrey Gruzdew, 25 Red Cadets
Street Letter H, Office Block 2, St.
Petersburg, Russia 99034; and 130-17
Nevskiy Ave., Saint Petersburg, Russia
191036; and 16 Linia V.O., 7 Office 43,
St. Petersburg, Russia 99034; and
Krestovski River Quay 3, Suite 42, St.
Petersburg, Russia 197376;

(17) Andrey V Gromadskih, 32
Korablestroiteley St., building #1, Apt
#119, St. Petersburg, Russia 199397; and
Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St. 15—
B, St. Petersburg, Russia 196084; and
Raketnyy Bul’var 15, Moscow, Russia
129164; and 16 Raketnyy Bul’var,
Moscow, Russia 129164;

(18) Andrey Viadimirovich
Saponchik, 6 Aptekarskiy Prospekt,
Office 710, St. Petersburg, Russia
197376; and Naberezhnaya Chernoi
Rechki 61-1, St. Petersburg, Russia
197342; and 7 Belovodskiy Ln., St.
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Petersburg, Russia 194044; and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342, Saint
Petersburg, Russia; and 16 Parkovaya
30, Office 319, Moscow, Russia 105484;

(19) Anna V Libets, Zastavskaya St.
32A, St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Petersburg,
Russia 196084; and Raketnyy Bul’var
15, Moscow, Russia 129164; and 16
Raketnyy Bul’var, Moscow, Russia
129164;

(20) Anton Khramov, 86 N Prospect
Obukhovskoy Oborony, St. Petersburg,
Russia 190000;

(21) Anton Lebedev, Pr. Yuria
Gagarina 2, Office 801, St. Petersburg,
Russia 196105; and Pr. Yuria Gagarina
1, Office 230, St. Petersburg, Russia
196105; and Pr. Yuri Gagarin 1, Office
230, St. Petersburg, Russia 196105;

(22) Anton Yurevich Alekseyev, Ulitsa
Mitinskaya 30/4, Moscow, Russia
123430;

(23) APEX, a.k.a., the following four
aliases:

—APEKS;

—APEX Systems;

—OO0O APEX; and

—APEX Ltd.,

26 General Belov St Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583; and 53
Sherbakovskaya Street, Building 3,
Office 509, Moscow, Russia 105318;
(24) APEX St. Petersburg, 140

Leninsky Prospekt, Office 57, St.

Petersburg, Russia;

(25) APEX Yekaterinburg, 106
Kuybyshev Str, Office 68,
Yekaterinburg, Russia; and Ulitsa 9
March, D. 120B, Office 312 620100,
Yekaterinburg, Russia; and 106 K 68 ul
Kuibysheva, 620100, Yekaterinburg,
Russia;

(26) Arsenal, 26 General Belov St,
Office 19, Moscow, Russia 115583; and
26 Generala Belova Street, Office 19,
Moscow, Russia 115583;

(27) Atrilor, Ltd, a.k.a., the following
two aliases:

—Atrilor LLC; and

—OO0O Atrilor,

36 Mitinskaya St., Building 1, Office
406, Moscow, Russia 125430; and 53
Shcherbakovskaya Street, Moscow
105187;

(28) Aviton, a.k.a., the following three

aliases:

—Auviton company;

—For Salmi; and

—Salmi L1C,

6 Aptekarskiy Prospect, Office 710, St.
Petersburg, Russia 197376; and 7
Belovodskiy Ln., St. Petersburg,

Russia 194044; and Belovodskiy Per,
7, St. Petersburg, Russia 194044; and
Naberegnaja Chernoj Rechki 61-1,
197342, Saint Petersburg, Russia; and
Naberezhnaya Chernoi Rechki 61-1,
St. Petersburg, Russia 197342; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484;

(29) Best Komp Group, P.O. Box 242,
St. Petersburg, Russia 196240;
(30) Bitreit, a.k.a., the following one
alias:
—O0O0O0 Bitreit,
Neglinnaya Str., 18/1, emb.1 “A”,
Moscow, Russia;

(31) Bolshaya Semenovskaya, 40/505,
Moscow, Russia 107023; and Ulitsa
Metallurgov, 29, Str. 1, Komnata
Pravleni, Moscow, Russia 111401;

(32) Denis A Kizha, Pulkovskoe
Shosse, 20—4 #159, St. Petersburg,
Russia 196158; and Zastavskaya St.
32A, St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Petersburg,
Russia 196084; and Raketnyy Bul’var
15, Moscow, Russia 129164; and 16
Raketnyy Bul’var, Moscow, Russia
129164;

(33) DM Link, P.O. Box 242, St.
Petersburg, Russia 196240;

(34) Dmitri Ezhov, 53 Sherbakovskaya
Street, Building 3, Office 509, 105318
Moscow, Russia; and 26 General Belov
Str, Office 1010, Moscow, Russia
115583; and 26 Generala Belova Street,
Office 1010, Moscow, Russia 115583;
and 26 General Belov St Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583;

(35) Dmitriy Averichev, Naberezhnaya
Chernoi Rechki 61-1, St. Petersburg,
Russia 197342; and Naberegnaja
Chernoj Rechki 61-1, 197342, Saint
Petersburg, Russia;

(36) Dmitriy Moroz, Pr. Yuria
Gagarina 2, Office 801, St. Petersburg,
Russia 196105;

(37) Dmitriy Rakhimov, 26 General
Belov Str Office 1010, Moscow, Russia
115583; and 26 Generala Belova Street,
Office 1010, Moscow, Russia 115583;

(38) Dmitriy V Lukhanin, 25 Red
Cadets Street Letter H, Office Block 2,
St. Petersburg, Russia 99034; and 130—
17 Nevskiy Ave., Saint Petersburg,
Russia 191036; and 16 Linia V.O., 7
Office 43, St. Petersburg, Russia 99034;
and Krestovski River Quay 3, Suite 42,
St. Petersburg, Russia 197376;

(39) Dmitry Andreev, 4 Savelkinskiy
Dr., Suite 511-512, Zelenograd, Russia
124482;

(40) Dmitry Kochanov, 4 Pokhodnyy
Dr, Bldg 1, 4th Floor, Room 417,
Moscow, Russia 125373;

(41) Dmitry M Rodov, Zastavskaya St.
32A, St. Petersburg, Russia 196084; and

Zastavskaya St. 15-B, St. Petersburg,
Russia 196084; and Raketnyy Bul’var
15, Moscow, Russia 129164; and 16
Raketnyy Bul’var, Moscow, Russia
129164;

(42) Dmitry Shegurov, a.k.a., the
following one alias:

—Dmitriy Shegurov,

53 Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;
and 26 General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 1010,
Moscow, Russia 115583; and 26
General Belov St Office 415, Moscow,
Russia 115583; and 26 Generala
Belova Street, Office 415, Moscow,
Russia 115583; and 26 General Belov
Str, Office 19, Moscow, Russia
115583; and 26 Generala Belova
Street, Office 19, Moscow, Russia
115583;

(43) ECO-MED-SM Ltd, Petrovsko-
Razumovsky proyezd 29, bed.2,
Moscow, Russia 127287;

(44) Electrotekhnika LLC, 4
Savelkinskiy Dr., Suite 511-512,
Zelenograd, Russia 124482; and 4
Yunost Square, NPZ, Suite 1-7,
Zelenograd, Russia 124482; and 4
Yunost Square, NPZ, Apt. 1-7,
Zelenograd, Russia 124482;

(45) Elena Kuznetsova, a.k.a., the
following one alias:

—Yelena Vladimirovna Kuznetsova,

Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St.
15-B, St. Petersburg, Russia 196084;
and Raketnyy Bul’var 15, Moscow,
Russia 129164; and 16 Raketnyy
Bul’var, Moscow, Russia 129164; and
9 Lipovaya alleya, St. Petersburg,
Russia 197183;

(46) Elizaveta Krapivina, a.k.a., the
following one alias:

—Yelizaveta Krapivina,
Pr. Yuria Gagarina 2, Office 801, St.
Petersburg, Russia 196105;

(47) Evgeni Viktorovich Egorov, 4
Savelkinskiy Dr., Suite 511-512,
Zelenograd, Russia 124482;

(48) Forward Electronics, LLC, 86 N
Prospect Obukhovskoy Oborony, St.
Petersburg, Russia 190000; and
Kolomyazhsky Prospect 18, Office 4085
BC “North House,” St. Petersburg,
Russia 197348;

(49) Hermann Derkach, Pr. Yuria
Gagarina 2, Office 801, St. Petersburg,
Russia 196105;

(50) Igor Samusev, Ulitsa Artyukhina
6B, 106, Moscow, Russia;

(51) Incorporated Electronics Systems,
9 Lipovaya Alleya, St. Petersburg,
Russia 197183; and 9A Lipovaya Alleya,
St. Petersburg, Russia 197183;
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(52) Ivan Komarov, Pr. Yuria Gagarina
2, Office 801, St. Petersburg, Russia
196105;

(53) Ivan Zubarev, 4 Savelkinskiy Dr.,
Suite 511-512, Zelenograd, Russia
124482;

(54) Kirill A Stekhovskiy, Zastavskaya
St. 32A, St. Petersburg, Russia 196084;
and Zastavaskaya St. 15-B, St.
Petersburg, Russia 196084; and
Raketnyy Bul’var 15, Moscow, Russia
129164; and 16 Raketnyy Bul’var,
Moscow, Russia 129164;

(55) Kirill Drozdov, 86 N Prospect
Obukhovskoy Oborony, St. Petersburg,
Russia 190000;

(56) Kirill Pechorin Starodvorsky, 25
Red Cadets Street Letter H, Office Block
2, St. Petersburg, Russia 99034; and
130-17 Nevskiy Ave., Saint Petersburg,
Russia 191036; and 16 Linia V.O., 7
Office 43, St. Petersburg, Russia 99034;
and Krestovski River Quay 3, Suite 42,
St. Petersburg, Russia 197376;

(57) Lyudmila V Talyanova,
Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St. 15—
B, St. Petersburg, Russia; and Raketnyy
Bul’var 15, Moscow, Russia 129164; and
Krestovski River Quay 3, Suite 42, St.
Petersburg, Russia 197376;

(58) Magnetar, Pr. Yuria Gagarina 2,
Office 801, St. Petersburg, Russia
196105;

(59) Mariya Lomova, 9 Lipovaya
Alleya, St. Petersburg, Russia 197183;

(60) Mark Gofman, P.O. Box 242, St.
Petersburg, Russia 196240;

(61) Maxim Yevgenevich Ivakin, 106
Kuybyshev Str, Office 68,
Yekaterinburg, Russia;

(62) MaxiTechGroup, a.k.a., the
following two aliases:
—MaksiTekhGrup; and
—JSC MaksiTekhGrup, 4 Pokhodnyy Dr,

Bldg 1, 4th floor, Room 417, Moscow,

Russia 125373; and 46 Chkalova St.,

Zhukovskiy, Moscow Region, 140180;

(63) Megel, 26 General Belov St,
Office 1010, Moscow, Russia 115583;
and 26 Generala Belova Street, Office
1010, Moscow, Russia 115583;

(64) Mekom, a.k.a., the following one
alias:

—Mecom,

Ulitsa Mitinskaya 36/1, Moscow, Russia
125430;

(65) Melkom, a.k.a., the following two
aliases:

—Melcom; and

—Melkon JSC,

Ulitsa Ordzhonikidze 10, Moscow,
Russia 119071; and 10 Ordjonikidze
Street, Moscow, Russia 119071; and
Ultisa Polyany 9/6, Moscow, Russia
117042; and Polijani str., 9-6, 117042,
Moscow, Russia; and 33 Ulitsa
Marshala Tukhachevskogo, Suite 231,

Moscow, Russia 123154; and
Bolshaya Semenovskaya, 40/505,
Moscow, Russia 107023; and Ulitsa
Metallurgov, 29, Str. 1, Komnata
Pravleni, Moscow, Russia 111401;

(66) MicroComponent LLC, 2/1, 4th
Zapadny proezd, Zelenograd, Russia
124460; and 4 Yunost Square, NPZ,
Suite 1-7, Zelenograd, Russia 124482;
and 4thWest Passage Dr., Building 2,
124460, Zelenograd, Russia;

(67) MIG Engineering, a.k.a., the
following one alias:

—MIG Electronics,

26 General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 1010,
Moscow, Russia 115583; and 53
Scherbakovskaya St, Bldg 3, Moscow,
Russia 105187,

(68) Mikhail Davidovich, a.k.a., the
following one alias:
—Mike Davidovich,
P.O. Box 242, St. Petersburg, Russia
196240;

(69) Mikhail Karpushin, 5A North
Street, Saransk, Republic of Mordovia,
Russia 43006; and 53 Sherbakovskaya
Street, Building 3, Office 509, 105318
Moscow, Russia; and 26 General Belov
St Office 415, Moscow, Russia 115583;
and 26 Generala Belova Street, Office
415, Moscow, Russia 115583; and 60
Bolshevistskaya St., Office 905, Saransk,
Republic of Mordovia, Russia; and 60
Bolshevistskaya St., Office 910, Saransk,
Republic of Mordovia, Russi; and 5a
Severnaya Street, Saransk, Republic of
Mordovia, Russia;

(70) Mikhail Vinogradov, 4
Pokhodnyy Dr, Bldg 1, 4th Floor, Room
417, Moscow, Russia 125373;

(71) Neva Electronica, a.k.a., the
following one alias:

—Neva Elektronika,

Pr. Yuria Gagarina 2, Office 801, St.
Petersburg, Russia 196105; and 5
Professora Popova St., Saint
Petersburg, 197022;

(72) Nikolai Bragin, 2A
Chernyshevskogo St., St. Petersburg,
Russia 191123; and Zastavkaya St. 32A,
St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Petersburg,
Russia 196084; and Raketnyy Bul’var
15, Moscow, Russia 129164; and 16
Raketnyy Bul’var, Moscow, Russia
129164;

(73) Nova Technologies, a.k.a., the
following five aliases:

—Novie Technologies; and

—Nova SPB; and

—New Technology; and

—Nova Technologies Co., Ltd.; and

—Novyye Tekhnologii, LLC,

25 Red Cadets Street Letter H, Office
Block 2, St. Petersburg, Russia 99034;

and 130-17 Nevskiy Ave., Saint
Petersburg, Russia 191036; and 16
Linia V.O., 7 Office 43, St. Petersburg,
Russia 99034; and Krestovski River
Quay 3, Suite 42, St. Petersburg,
Russia 197376;

(74) Oksana Timohina, 6 Aptekarskiy
Prospekt, Office 710, St. Petersburg,
Russia 197376; and Naberezhnaya
Chernoi Rechki 61-1, St. Petersburg,
Russia 197342; and 7 Belovodskiy Ln.,
St. Petersburg, Russia 194044; and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342, Saint
Petersburg, Russia; and 16 Parkovaya
30, Office 319, Moscow, Russia 105484;

(75) Oleg Koshkin, 26 General Belov
St Office 415, Moscow, Russia 115583;
and 26 Generala Belova St Office 415,
Moscow, Russia 115583; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;

(76) Oleg Kunilov, 4 Savelkinskiy Dr.,
Suite 511-512, Zelenograd, Russia
124482;

(77) Olga Naumova, 53
Sherbakovskaya St, Bldg 3, Moscow,
Russia 105187; and 26 General Belov
Str, Office 1010, Moscow, Russia
115583; and 26 Generala Belova Street,
Office 1010, Moscow, Russia 115583;

(78) Olga Pakhmutova, 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia; and
26 General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 1010,
Moscow, Russia 115583; and 26 General
Belov St Office 415, Moscow, Russia
115583; and 26 Generala Belova Street,
Office 415, Moscow, Russia 115583;

(79) Olga Petrovna Kuznetsova, 33
Ulitsa Marshala Tukhachevskogo, Suite
231 Moscow, Russia 123154; and
Ordzhonikidze 10, Moscow, Russia
119071; and 10 Ordjonikidze Street,
Moscow, Russia 119071; and Ulitsa
Polyany 9/6, Moscow, Russia 117042;
and Poljani Str., 9-6, 117042 Moscow,
Russia; and 9 Polyany Street, Suite 6,
Moscow, Russia 117042; and Bolshaya
Semenovskaya, 40/505, Moscow, Russia
107023; and Ulitsa Metallurgov, 29, Str.
1, Komnata Pravleni, Moscow, Russia
111401;

(80) Olga Ruzmanova, 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia; and
26 General Belov St Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583; and 26 General
Belov Str, Office 19, Moscow, Russia
115583; and 26 Generala Belova Street,
Office 19, Moscow, Russia 115583;

(81) Olga V Bobrikova, 8
Pushkinskaya St., Apt. #47, St.
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Petersburg, Russia 196607; and
Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St. 15—
B, St. Petersburg, Russia 196084; and
Raketnyy Bul’var 15, Moscow, Russia
129164; and 16 Raketnyy Bul’var,
Moscow, Russia 129164;
(82) Pavel Grishanovich, 9 Lipovaya
alleya, St. Petersburg, Russia 197183;
(83) Petersburg Electronic Company
(PEC), LLC, a.k.a., the following one
alias:
—Petersburg Electron-Komplekt Ltd.,
Zastavskaya St 32A, St. Petersburg,
Russia 196084; and Zastavskaya St.
15-B, St. Petersburg, Russia 196084;
and Raketnyy Bul’var 15, Moscow,
Russia 129164; and 16 Raketnyy
Bul’var, Moscow, Russia 129164;
(84) Petersburg Electronic Company
Warehouse, Zastavskaya St. 15-B, St.
Petersburg, Russia 196084;
(85) ProExCom, Ulitsa Artyukhina 6B,
106, Moscow, Russia;
(86) Radel Ltd., a.k.a., the following
one alias:
—Firm Radel Ltd.,
20 Novaya Basmannaya St., Moscow,
Russia;

(87) Ramil Yarullovich Magzhanov,
Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St. 15—
B, St. Petersburg, Russia 196084; and
Raketnyy Bul’var 15, Moscow, Russia
129164; and 16 Raketnyy Bul’var,
Moscow, Russia 129164;

(88) Ravil Mukminovich Bagautdinov,
53 Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia; and
26 General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 1010,
Moscow, Russia 115583; and 26 General
Belov St Office 415, Moscow, Russia
115583; and 26 Generala Belova Street,
Office 415, Moscow, Russia 115583;

(89) RCM Group, 6 Aptekarskiy
Prospekt, Office 700, St. Petersburg,
Russia 197376; and 30 16th Parkovaya
St, Office 319, Moscow, Russia 105484;
and 16-aya Parkovaya Str., 30, Office
319, Moscow, Russia 105484;

(90) Roman Eliseev, a.k.a., the
following one alias:

—Roman Yeliseyev, 26 General Belov
Str Office 19, Moscow, Russia 115583;
and 26 Generala Belova Street, Office
19, Moscow, Russia 115583; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;
and 26 General Belov St, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 1010,
Moscow, Russia 115583; and 26
General Belov St Office 415, Moscow,
Russia 115583; and 26 Generala
Belova Street, Office 415, Moscow,
Russia 115583;

(91) Saransk Electronic Company,
a.k.a., the following one alias:

—APEX Saransk,

5A North Street, Saransk, Republic of
Mordovia, Russia 43006; and 60
Bolshevistskaya St., Office 905,
Saransk, Republic of Mordovia,
Russia; and 60 Bolshevistskaya St.,
Office 910, Saransk, Republic of
Mordovia, Russia; and 5a Severnaya
Street, Saransk, Republic of Mordovia,
Russia;

(92) SCTB Engineering, Pr. Yuria
Gagarina 1, Office 230, St. Petersburg,
Russia 196105; and Pr. Yuri Gagarin 1,
Office 230, St. Petersburg, Russia
196105;

(93) Sergei Evgenevich Klinov, a.k.a.,
the following one alias:

—Sergey Yevgenyevich Klinov,

26 General Belov St Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;
and 26 General Belov St Office 1010,
Moscow, Russia 115583; and 26
Generala Belova St Office 1010,
Moscow, Russia 115583;

(94) Sergei G Yuropov, Zastavskaya St
32A, St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Petersburg,
Russia 196084; and Raketnyy Bul’var
15, Moscow, Russia 129164; and 16
Raketnyy Bul’var, Moscow, Russia
129164;

(95) Sergey Koynov, a.k.a., the
following one alias:

—Sergey V. Coyne,

106 Kuybyshev Str, Office 68,
Yekaterinburg, Russia (See alternate
address in Hong Kong);

(96) Sergey Nikolayevich Sanaev,
a.k.a., the following one alias:

—Sergei Nikoleivich Sanev,

5A North Street, Saransk, Republic of
Mordovia, Russia 43006; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;
and 26 General Belov St Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583; and 60
Bolshevistskaya St., Office 905,
Saransk, Republic of Mordovia,
Russia; and 60 Bolshevistskaya St.,
Office 910, Saransk, Republic of
Mordovia, Russia; and 5a Severnaya
Street, Saransk, Republic of Mordovia,
Russia;
(97) Specelkom, a.k.a., the following

one alias:

—Special Electronic Components,

Ulitsa Mitinskaya 30/4, Moscow, Russia
123430;

(98) SpekElectronGroup, 72
Lenigradsky Avenue, Bldg 4, Moscow,
Russia 125315;

(99) Stanislav Berezovets, Ulitsa
Polyany 9/6, Moscow, Russia 117042.

(100) Stanislav Bolt, 9 Lipovaya
Alleya, St. Petersburg, Russia 197183;

(101) Stanislav Orelsky, 6 Aptekarskiy
Prospekt, Office 710, St. Petersburg,
Russia 197376; and Naberezhnaya
Chernoi Rechki 61-1, St. Petersburg,
Russia 197342; and 7 Belovodskiy Ln.,
St. Petersburg, Russia 194044; and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342, Saint
Petersburg, Russia; and 16 Parkovaya
30, Office 319, Moscow, Russia 105484;

(102) Systema VP, a.k.a., the following
one alias:

—Sistema VP,

4 Savelkinskiy Dr., Suite 511-512,
Zelenograd, Russia 124482; and
Savelkinsky Pr 4, Office 512,
Zelenograd, Russia 124482; and
Savelkinskiy Proyedz 4, Office 512,
Zelenograd, Russia 124482; and 4
Yunost Square, NPZ, Suite 1-7,
Zelenograd, Russia 124482; and Ofis
511, Prospeckt Savelinksi, Moscow,
Russia 124482; and 4 Yunost Plaza
NPZ, rooms 1-7, Zelenograd, Moscow
124482;

(103) Timur Nikoleavich Edigeev,
a.k.a., the following one alias:

—Timur Yedigeyev,

53 Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;
and 26 General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 1010,
Moscow, Russia 115583; and 26
General Belov St Office 415, Moscow,
Russia 115583; and 26 Generala
Belova Street, Office 415, Moscow,
Russia 115583;

(104) Vadim Shuletskiy, 6
Aptekarskiy Prospekt, Office 710, St.
Petersburg, Russia 197376; and 7
Belovodskiy Ln, St. Petersburg, Russia
194044; and Belovodskyi Per, 7, St.
Petersburg, Russia 194044, and
Naberegnaja Chernoj Rechki 61-1,
197342, Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484;

(105) Valentina Mazalova, 6
Aptekarskiy Prospekt, Office 710, St.
Petersburg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61-1, St.
Petersburg, Russia 197342; and 7
Belovodskiy Ln., St. Petersburg, Russia
194044; and Belovodskyi Per, 7, St.
Petersburg, Russia 194044; and
Naberegnaja Chernoj Rechki 61-1,
197342, Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484;
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(106) Video Logic, 4 Yunost Square,
NPZ, Suite 1-7, Zelenograd, Russia
124482;

(107) Viktor Bokovoi, Ulitsa Polyany
9/6, Moscow, Russia 117042;

(108) Vitaliy Nagorniy, Ulitsa Polyany
9/6, Moscow, Russia 117042;

(109) Vladimir Davidenko, 20 Novaya
Basmannaya St., Moscow, Russia;

(110) Vladimir Safronov, 25 Red
Cadets Street Letter H, Office Block 2,
St. Petersburg, Russia 99034; and 130—
17 Nevskiy Ave., Saint Petersburg,
Russia 191036; and 16 Linia V.O., 7
Office 43, St. Petersburg, Russia 99034;
and Krestovski River Quay 3, Suite 42,
St. Petersburg, Russia 197376;

(111) Vladimir Viktorovich Lavrov,
Vavilovykh Street 4-2 #267, St.
Petersburg, Russia 195257; and
Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St. 15—
B, St. Petersburg, Russia 196084; and
Raketnyy Bul’var 15, Moscow, Russia
129164; and 16 Raketnyy Bul’var,
Moscow, Russia 129164;

(112) Vladislav A. Sokolov, 6
Aptekarskiy Prospekt, Office 710, St.
Petersburg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61-1, St.
Petersburg, Russia 197342; and 7
Belovodskiy Ln, St. Petersburg, Russia
194044; and Belovodskyi Per, 7, St.
Petersburg, Russia 194044; and
Naberegnaja Chernoj Rechki 61-1,
197342, Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484;

(113) Vyacheslav Y Shillin,
Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and Zastavskaya St. 15—
B, St. Petersburg, Russia 196084; and
Raketnyy Bul’var 15, Moscow, Russia
129164; and 16 Raketnyy Bul’var,
Moscow, Russia 129164;

(114) Yekaterina Parfenova, 4
Savelkinskiy Dr., Suite 511-512,
Zelenograd, Russia 124482;

(115) Yevgeniy L Biryukov, Pr. Yuria
Gagarina 2, Office 801, St. Petersburg,
Russia 196105;

(116) Yuliya L. Molkova-Poluh, a.k.a.,
the following three aliases:

—Yuliya Molkova-Polukh;

—Yuliya Leonidovna Molkova-Polyukh;
and

—Yuliya Molkova-Polah,

Zastavskaya St. 32A, St. Petersburg,
Russia 196084; and

Zastavskaya St. 15-B, St. Petersburg,
Russia 196084; and

Raketnyy Bul’var 15, Moscow, Russia
129164; and

16 Raketnyy Bul’var, Moscow, Russia
129164;

(117) Yuri A. Krasheninnikov, 9
Lipovaya Alleya, St. Petersburg, Russia
197183;

(118) Yuri Savin, 39
Dnepropetrovskaya Str., Build 1, Apt.
287, Moscow, Russia; and

36 Mitinskaya St, Building 1, Office
406, Moscow, Russia 125430; and

53 Shcherbakovskaya Street, Moscow
105187; and

72 Lenigradsky Avenue, Bldg 4,
Moscow, Russia 125315; and

(119) Yuriy Vasilyevich Kuzminov,
a.k.a., the following one alias:

—Yuri Kuzminov,

53 Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Russia;
and

26 General Belov Str, Office 19,
Moscow, Russia 115583; and

26 Generala Belova Street, Office 19,
Moscow, Russia 115583.

Sweden

(1) Andrey Shevlyakov, Grev
Turegatan 14, 11446 Stockholm,
Sweden; and

(2) Catomi Consulting AB, Grev
Turegatan 14, 11446 Stockholm,
Sweden.

United Kingdom, Including the British
Virgin Islands

(1) Flamar Shipping Ltd, P.O. Box
3321, Road Town, Tortola, British
Virgin Islands;

(2) Latebrook Trading Ltd, Drake
Chambers, Road Town, Tortola, British
Virgin Islands;

(3) Nelford United Corp, P.O. Box
3321, Road Town, Tortola, British
Virgin Islands;

(4) Oystercredit Ltd Ogb, OMC
Chambers, Wickhams Cay 1, Road
Town, Tortola, British Virgin Islands;

(5) Profin Estates, Inc., Palm
Chambers 5, Suite 120, The Lake
Building, Wickhams Cay 1, P.O. Box
3175, Road Town, Tortola, British
Virgin Islands;

(6) Unimont S.A., Drake Chambers,
P.O. Box 3321, Road Town, Tortola,
British Virgin Islands; and

(7) Voltero Alliance LLP, 45-51
Newhall Street 330, Birmingham, West
Midlands, B3 3RB, United Kingdom.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
October 9, 2012, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Although the Export Administration
Act expired on August 20, 2001, the

President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 15, 2012, 77 FR 49699
(August 16, 2012), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act. BIS
continues to carry out the provisions of
the Export Administration Act, as
appropriate and to the extent permitted
by law, pursuant to Executive Order
13222.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, ‘“‘Multi-Purpose
Application,” which carries a burden
hour estimate of 43.8 minutes for a
manual or electronic submission. Total
burden hours associated with the PRA
and OMB control number 0694—-0088
are not expected to increase as a result
of this rule. You may send comments
regarding the collection of information
associated with this rule, including
suggestions for reducing the burden, to
Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
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comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5
U.S.C. 553(a)(1)). BIS implements this
rule to protect U.S. national security or
foreign policy interests by preventing
items from being exported, reexported,
or transferred (in country) to the persons
being added to the Entity List. If this
rule were delayed to allow for notice
and comment and a delay in effective
date, then entities being added to the
Entity List by this action would
continue to be able to receive items
without a license and to conduct
activities contrary to the national
security or foreign policy interests of the
United States. In addition, because these
parties may receive notice of the U.S.
Government’s intention to place these
entities on the Entity List once a final
rule was published, it would create an
incentive for these persons to either
accelerate receiving items subject to the
EAR to conduct activities that are
contrary to the national security or
foreign policy interests of the United
States, and/or to take steps to set up
additional aliases, change addresses,
and other measures to try to limit the
impact of the listing on the Entity List
once a final rule was published. Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an

opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subject in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p.179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 COInp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 COInp., p.
786; Notice of November 9, 2011, 76 FR
70319 (November 10, 2011); Notice of
January 19, 2012, 77 FR 3067 Uanuary 20,
2012) Notice of August 15, 2012, 77 FR 49699
(August 16, 2012); Notice of September 11,
2012, 77 FR 56519 (September, 12, 2012).

m 2. Supplement No. 4 to part 744 is
amended:

m a. By adding in alphabetical order, the
destination of Belize under the Country
column and one Belizean entity;
m b. By adding under Canada, in
alphabetical order, thirteen entities;
m c. By adding under Cyprus, in
alphabetical order, two entities;
m d. By adding in alphabetical order, the
destination of Estonia under the
Country column and one Estonian
entity;
m e. By adding in alphabetical order, the
destination of Finland under the
Country column and eleven Finnish
entities;
m f. By adding under Germany, in
alphabetical order, five German entities;
m g. By adding under Greece, in
alphabetical order, one Greek entity;
m h. By adding under Hong Kong, in
alphabetical order, two Hong Kong
entities;
m i. By adding in alphabetical order, the
destination of Kazakhstan under the
Country column and one Kazakhstani
entity;
m j. By adding under Russia, in
alphabetical order, one hundred and
nineteen Russian entities;
m k. By adding in alphabetical order, the
destination of Sweden under the
Country column, and two Swedish
entities; and
m l. By adding under United Kingdom,
in alphabetical order, seven British
entities.

The additions read as follows:

SUPPLEMENT NO. 4 TO PART 744—ENTITY LIST

Country Entity License requirement License review policy Federal Register citation
Belize Experian Holdings, Inc., N Eyre Str, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Blake Bldg, Suite 302, Belize City, the EAR. (See NUMBER] 10/9/2012.
Belize 99008; and Corner Hutson §744.11 of the EAR.)
Eyre Str, Blake Bldg, Suite 302,
Belize City, Belize 99008.
Canada * * * * *
Alex Woolf, 2021 Atwater Street, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

ada H3H2P2.

Suite 216, Montreal, Quebec, Can-

the EAR. (See
§744.11 of the EAR.)

NUMBER] 10/9/2012.

Alexandre Ivjenko, a.k.a.,
lowing one alias:

the fol-

—Alexander Ivjenko, 7150 Rue
Chouinard, Montreal, QC, H8N

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

276 Canada.
Anastasiya  lvjenko, 7150 Rue | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Chouinard, Montreal, QC, HS8N the EAR. (See NUMBER ] 10/9/2012.
276, Canada. §744.11 of the EAR.)
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Country Entity License requirement License review policy Federal Register citation
Anastassia Voronkevitch, 7320 St. | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Jacques St. W. Montreal QC, the EAR. (See NUMBER ] 10/9/2012.

H4B1W1, Canada. §744.11 of the EAR.)

Atlas Electronic Systems (AES), 7320 | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
St. Jacques St. W. Montreal, QC, the EAR. (See NUMBER ] 10/9/2012.
H4B1W1, Canada. §744.11 of the EAR.)

Enterprise Chips Hunter (ECH), 2021 | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Atwater Street, Suite 216, Montreal, the EAR. (See NUMBER ] 10/9/2012.
Quebec, Canada H3H2P2. §744.11 of the EAR.)

Liubov “Luba” Skvortsova, a.k.a., the | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
following one alias: the EAR. (See NUMBER ] 10/9/2012.

—Lubov Skvortsova, 7150 Rue §744.11 of the EAR.)
Chouinard, Montreal, QC, H8N
276 Canada.
Magtech, a.k.a., the following one | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
alias: the EAR. (See NUMBER ] 10/9/2012.
—M.A.G. Tech, 5762 §744.11 of the EAR.)
Royalmount Ave, Montreal,
QC, H4P 1K5, Canada; and
5440 Queen Mart St, Office
103, Montreal, Canada.

Maria  Pashovkina, 7150 Rue | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Chouinard, Montreal, QC, HS8N the EAR. (See NUMBER ] 10/9/2012.
276, Canada. §744.11 of the EAR.)

Mercury Electronic Solutions, a.k.a., | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
the following one alias: the EAR. (See NUMBER ] 10/9/2012.

—Mercury Group International, §744.11 of the EAR.)
380 Vansickle Rd Unit 660, St.
Catharines, ON L2126P7, Can-
ada; and 127 Rue Wilson,
Dollard-des-Ormeaux, Quebec
H9A1W?7, Canada.

Natalie Sobolev, 5762 Royalmount | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Ave, Montreal, QC H4P 1K5, Can- the EAR. (See NUMBER ] 10/9/2012.
ada; and 5440 Queen Mart St., Of- §744.11 of the EAR.)
fice 103, Montreal, Canada.

Sputnik E, 7150 Rue Chouinard, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Montreal, QC H8N 276 Canada. the EAR. (See NUMBER ] 10/9/2012.

§744.11 of the EAR.)
Zurab Kartvelishvili, a.k.a., the fol- | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
lowing one alias: the EAR. (See NUMBER ] 10/9/2012.
—George Kartveli, 7380 §744.11 of the EAR.)
Vansickle Rd. Unit 660, St.
Catharines, ON L2126P7, Can-
ada; and 320 St. Jacques St.,
W. Montreal QC, H4B1W1,
Canada; and 7380 Vansickle
Rd, Unit 660, St. Catharines,
ON L2126P7, Canada; and
127 Rue Wilson, Dollard-des-
Ormeaux, Quebec H9A1W7,
Canada.
Cyprus Didessar Limited, Archbishop | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

Makarios Il Ave, Nicosia, Cyprus.

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.
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Leondica Holding Ltd, 25 Kolonakiou | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Str, Za Vos Kolonakioy Center, the EAR. (See NUMBER ] 10/9/2012.
Limassol, Cyprus. §744.11 of the EAR.)

Estonia Yaxart OU, Kalevipoja 12A, 13625 | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Tallinn, Estonia. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)
Finland Aleksei  Kolominen, 20 Nuolitie, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Vantaa, Finland 01740. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)

Andrey Kirievski, Lastaajanvayla 22, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

Lappeenranta, Finland 53420. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)

Eliron Logistics Oy, Vanha Porvoontie | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

229, Vantaa, Finland 01380. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)

Irina  Pavlova, Lastaajanvayla 22, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

Lappeenranta, Finland 53420. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)

Kuusiaaren Sarnetex & Ter Oy, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Kaasuntintie 8A, Helsinski, Finland the EAR. (See NUMBER ] 10/9/2012.
00770. §744.11 of the EAR.)

Lemon LLC Oy, Peltoinlahdentie 19, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
FI-54800 Savitaipale. the EAR. (See NUMBER ] 10/9/2012.

§744.11 of the EAR.)

Olkerboy Oy/Nurminen Oy, 231B | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Vanha Porvoontie, Vantaa, Finland the EAR. (See NUMBER ] 10/9/2012.
01380. §744.11 of the EAR.)

Russian Cargo Oy, 22 | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Lastaajanvayla, Lappeenranta, Fin- the EAR. (See NUMBER ] 10/9/2012.
land 53420. §744.11 of the EAR.)

SM Way Oy, Lastaajanvayla 22, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Lappeenranta, Finland 53420. the EAR. (See NUMBER ] 10/9/2012.

§744.11 of the EAR.)
Transsphere Oy, a.k.a., the following | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
two aliases: the EAR. (See NUMBER ] 10/9/2012.
—Transsphere Limited Oy; and §744.11 of the EAR.)
—Transsphere Oy Ltd,, 20
Nuolitie, Vantaa, Finland
01740.

Vitaliy Dankov, Vanha Porvoontie | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

231B, Vantaa, Finland 01380. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)
Germany Albrecht Import-Export, a.k.a., the fol- | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

lowing one alias:
—Elena Albrecht Import-Export,
Gmunder Str. 25, Heubach,
Germany 73540.

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.
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Alexander Brovarenko, Fasanenweg | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
9L, Kelsterbach, Germany D- the EAR. (See NUMBER ] 10/9/2012.
65451; and Fasanenweg 9, Gate §744.11 of the EAR.)
23, Kelsterbach, Germany 65451;
and Fasanenweg 7, Kelsterbach,
Germany D-65451; and IM
Taubengrund 35 Gate 1-2,
Kelsterbach, Germany 65451.
Elena Albrecht, a.k.a., the following | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
one alias: the EAR. (See NUMBER ] 10/9/2012.
—Elena Grinenko, Gmunder Str. §744.11 of the EAR.)
25, Heubach, Germany 73540.
Russ  Cargo  Service GMBH, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Fasanenweg 9L, Kelsterbach, Ger- the EAR. (See NUMBER ] 10/9/2012.
many D-65451; and Fasanenweg §744.11 of the EAR.)
9, Gate 23, Kelsterbach, Germany
65451; and Fasanenweg 7,
Kelsterbach, Germany D-65451;
and IM Taubengrund 35 Gate 1-2,
Kelsterbach, Germany 65451.
Sergey Grinenko, a.k.a., the following | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
one alias: the EAR. (See NUMBER ] 10/9/2012.
—Sergey Albrecht, Gmunder Str. §744.11 of the EAR.)
25, Heubach, Germany 73540.
Greece * * * * *
Top Electronics Components S.A., 66 | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Alkminis & Aristovoulov Str, Kato the EAR. (See NUMBER ] 10/9/2012.
Petralona, Athens, Greece 11853. §744.11 of the EAR.)
Hong Kong * * * * *
Sergey Koynov, a.k.a., the following | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
one alias: the EAR. (See NUMBER ] 10/9/2012.
—Sergey V. Coyne, Room 704 7/ §744.11 of the EAR.)
F, Landwide Commercial Build-
ing, 118-120 Austin Rd, Tsim
Sha Tsui, Hong Kong (See al-
ternate address in Russia).
Serko Limited, Room 704 7/F, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Landwide Commercial Building, the EAR. (See NUMBER ] 10/9/2012.
118-120 Austin Rd, Tsim Sha Tsui, §744.11 of the EAR.)
Hong Kong.
Kazakhstan APEX Kazakhstan, 126 Jarokova Str, | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Almaty, Kazakhstan. the EAR. (See NUMBER ] 10/9/2012.
§744.11 of the EAR.)
Russia Abris, 6 Aptekarskiy Prospeckt, Office | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

710, St. Petersburg, Russia
197376; and 30 16th Parkovaya St,
Office 319, Moscow, Russia

105484.

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.
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Abris-KEY, 6 Aptekarskiy Prospeckt,
Office 710, St. Petersburg, Russia
197376; and 30 16th Parkovaya St,

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Prospeckt, Office 710, St. Peters-
burg, Russia 197376; and 30 16th
Parkovaya St, Office 319, Moscow,
Russia 105484.

the EAR. (See
§744.11 of the EAR.)

Office 319, Moscow, Russia
105484.
Abris-Technology, 6  Aptekarskiy | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

NUMBER ] 10/9/2012.

Aleksander Cheremshin, Ulitsa
Mitinskaya 36/1, Moscow, Russia
125430; and Ordzhonikidze 10,
Moscow, Russia 119071; and 10
Ordjonikidze Street, Moscow, Rus-
sia 119071; and Ulitsa Polyany 9/6,
Moscow, Russia 117042; and
Poljani str., 9-6, 117042, Moscow,
Russia; and 9 Polyany Street, Suite
6, Moscow, Russia 117042; and 33
Ulitsa Marshala Tukhachevskogo,
Suite 231, Moscow, Russia
123154, and Bolshaya
Semenovskaya, 40/505, Moscow,
Russia 107023; and  Ulitsa
Metallurgov, 29, Str. 1, Komnata
Pravleni, Moscow, Russia 111401.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Aleksander Kuznetsov, a.k.a., the fol-
lowing one alias:
—Alexander

Ordzhonikidze 10,
Russia  119071; and 10
Ordjonikidze Street, Moscow,
Russia 119071; and Ulitsa
Polyany 9, Moscow, Russia
117042; and Poljani str., 9-6,
117042, Moscow, Russia; and
9 Polyany Street, Suite 6, Mos-
cow, Russia 117042; and 33
Ulitsa Marshala
Tukhachevskogo, Suite 231,
Moscow, Russia 123154; and
Bolshaya Semenovskaya, 40/
505, Moscow, Russia 107023;
and Ulitsa Metallurgov, 29, Str.
1, Komnata Pravleni, Moscow,
Russia 111401.

Kuznetsov,
Moscow,

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Aleksey Markov, 5A North Street,
Saransk, Republic of Mordovia,
Russia 43006; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583; and
60 Bolshevistskaya St., Office 905,
Saransk, Republic of Mordovia,
Russia; and 60 Bolshevistskaya St.,
Office 910, Saransk, Republic of
Mordovia, Russia; and 5a
Severnaya Street, Saransk, Repub-
lic of Mordovia, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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Alex Pikhtin, a.k.a., the following one
alias:
—Alexander Pikhtin, Pr. Yuria
Gagarina 2, St. Petersburg,
Russia 196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexander Georgievich Mallabiu, 25
Red Cadets Street Letter H, Office
Block 2, St. Petersburg, Russia
99034; and 130-17 Nevskiy Ave.,
Saint Petersburg, Russia 191036;
and 16 Linia V.O., 7 Office 43, St.
Petersburg, Russia 99034; and
Krestovski River Quay 3, Suite 42,
St. Petersburg, Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexander Kuznetsov, Ulitsa
Artyukhina 6B, 106, Moscow, Rus-
sia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexander V. Brindyuk, a.k.a., the fol-
lowing one alias:
—Aleksander Brendyuk, Pr. Yuria
Gagarina 2, Office 801, St. Pe-
tersburg, Russia 196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexander Vedyashkin, 5A North
Street, Saransk, Republic of
Mordovia, Russia 43006; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583; and
60 Bolshevistskaya St., Office 905,
Saransk, Republic of Mordovia,
Russia; and 60 Bolshevistskaya St.,
Office 910, Saransk, Republic of
Mordovia, Russia; and 5a
Severnaya Street, Saransk, Repub-
lic of Mordovia, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexey Ivanov Zhuravlev, a.k.a., the
following one alias:

—Alexy Ivanov, Pr. Yuria
Gagarina 2, Office 801, St. Pe-
tersburg, Russia 196105; and
Pr. Yuria Gagarina 1, Office
230, St. Petersburg, Russia
196105; and Pr. Yuri Gagarin
1, Office 230, St. Petersburg,
Russia 196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexey Kulakov, Naberezhnaya
Chernoi Rechki 61-1, St. Peters-
burg, Russia 197342; and

Naberegnaja Chernoj Rechki 61-1,
197342, Saint Petersburg, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Alexey Polynkov, 471-4-98 Shosse
Entuziastov, Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

* *
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Anastasya Arkhipova, a.k.a., the fol-
lowing one alias:

—Anatasiya Arkhipova, 26 Gen-

eral Belov St, Office 415, Mos-

cow, Russia 115583; and 26

Generala Belova Street, Office

415, Moscow, Russia 115583;

and 53 Sherbakovskaya Street,

Building 3, Office 509, 105318
Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Andrey Gruzdew, 25 Red Cadets
Street Letter H, Office Block 2, St.
Petersburg, Russia 99034; and
130-17 Nevskiy Ave., Saint Peters-
burg, Russia 191036; and 16 Linia
V.0., 7 Office 43, St. Petersburg,
Russia 99034; and Krestovski River
Quay 3, Suite 42, St. Petersburg,
Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Andrey Vv Gromadskih, 32
Korablestroiteley St., building #1,
Apt #119, St. Petersburg, Russia
199397; and Zastavskaya St. 32A,
St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Peters-
burg, Russia 196084; and Raketnyy
Bulvar 15, Moscow, Russia
129164; and 16 Raketnyy Bul'var,
Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Andrey Vladimirovich Saponchik, 6
Aptekarskiy Prospekt, Office 710,
St. Petersburg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61—
1, St. Petersburg, Russia 197342;
and 7 Belovodskiy Ln, St. Peters-
burg, Russia 194044; and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342,
Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Anna V Libets, Zastavskaya St. 32A,
St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Peters-
burg, Russia 196084; and Raketnyy
Bulvar 15, Moscow, Russia
129164; and 16 Raketnyy Bul'var,
Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Anton Khramov, 86 N Prospect
Obukhovskoy Oborony, St. Peters-
burg, Russia 190000.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Anton Lebedev, Pr. Yuria Gagarina 2,
Office 801, St. Petersburg, Russia
196105; and Pr. Yuria Gagarina 1,
Office 230, St. Petersburg, Russia
196105; and Pr. Yuri Gagarin 1, Of-

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

fice 230, St. Petersburg, Russia
196105.
Anton Yurevich Alekseyev, Ulitsa | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

Mitinskaya 30/4, Moscow, Russia
123430.

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.
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APEX, a.k.a., the following four | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
aliases: the EAR. (See NUMBER ] 10/9/2012.
—APEKS; §744.11 of the EAR.)

—APEX Systems;

OO0 APEX; and

—APEX Ltd., 26 General Belov
St Office 415, Moscow, Russia
115583; and 26 Generala
Belova Street, Office 415, Mos-
cow, Russia 115583; and 53
Sherbakovskaya Street, Build-
ing 3, Office 509, Moscow,
Russia 105318.

APEX St. Petersburg, 140 Leninsky
Prospekt, Office 57, St. Petersburg,
Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

APEX Yekaterinburg, 106 Kuybyshev
Str, Office 68, Yekaterinburg, Rus-
sia; and Ulitsa 9 March, D. 120B,
Office 312 620100, Yekaterinburg,
Russia; and 106 K 68 ul
Kuibysheva, 620100,
Yekaterinburg, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Arsenal, 26 General Belov St, Office
19, Moscow, Russia 115583; and
26 Generala Belova Street, Office
19, Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Atrilor, Ltd, a.k.a., the following two
aliases:

—Atrilor LLC; and
—OO00O Atrilor,

36 Mitinskaya St, Building 1, Office
406, Moscow, Russia 125430; and
53 Shcherbakovskaya Street, Mos-
cow 105187.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Aviton, a.k.a., three
aliases:

—Auviton company;
—For Salmi; and
—Salmi LLC,

Naberezhnaya Chernoi Rechki 61-1,
St. Petersburg, Russia 197342; and
6 Aptekarskiy Prospect, Office 710,
St. Petersburg, Russia 197376; and
7 Belovodskiy Ln, St. Petersburg,
Russia 194044; and Belovodskiy
Per, 7, St. Petersburg, Russia
194044; and Naberegnaja Chernoj
Rechki 61—-1, 197342, Saint Peters-
burg, Russia; and 16 Parkovaya
30, Office 319, Moscow, Russia
105484.

the following

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Best Komp Group, P.O. Box 242, St.
Petersburg, Russia 196240.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Bitreit, a.k.a., the following one alias:
—O0O00O0 Betreit,
Neglinnaya Str., 18/1, emb.1 “A”,
Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Bolshaya Semenovskaya, 40/505,
Moscow, Russia 107023; and Ulitsa
Metallurgov, 29, Str. 1, Komnata
Pravleni, Moscow, Russia 111401.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

61263
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Denis A Kizha, Pulkovskoe Shosse,

20—4 #159, St. Petersburg, Russia
196158; and Zastavskaya St. 32A,
St. Petersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Peters-
burg, Russia 196084; and Raketnyy
Bul'var 15, Moscow, Russia
129164; and 16 Raketnyy Bul'var,
Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

DM Link, P.O. Box 242, St. Peters-

burg, Russia 196240.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitri

Ezhov, 53 Sherbakovskaya
Street, Building 3, Office 509,
105318 Moscow, Russia; and 26
General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office
1010, Moscow, Russia 115583; and
26 General Belov St Office 415,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 415,
Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitriy ~ Averichev, Naberezhnaya
Chernoi Rechki 61-1, St. Peters-
burg, Russia 197342; and

Naberegnaja Chernoj Rechki 61-1,
197342, Saint Petersburg, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitriy Moroz, Pr. Yuria Gagarina 2,

Office 801, St. Petersburg, Russia
196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitriy Rakhimov, 26 General Belov

Str Office 1010, Moscow, Russia
115583; and 26 Generala Belova
Street, Office 1010, Moscow, Rus-
sia 115588.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitriy V Lukhanin, 25 Red Cadets

Street Letter H, Office Block 2, St.
Petersburg, Russia 99034; and
130-17 Nevskiy Ave., Saint Peters-
burg, Russia 191036; and 16 Linia
V.0., 7 Office 43, St. Petersburg,
Russia 99034; and Krestovski River
Quay 3, Suite 42, St. Petersburg,
Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitry Andreev, 4 Savelkinskiy Dr.,

Suite 511-512, Zelenograd, Russia
124482.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitry Kochanov, 4 Pokhodnyy Dr,

Bldg 1, 4th Floor, Room 417, Mos-
cow, Russia 125373.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitry M Rodov, Zastavskaya St.

32A, St. Petersburg, Russia
196084; and Zastavskaya St. 15-B,
St. Petersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow, Rus-
sia 129164; and 16 Raketnyy
Bul'var, Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dmitry Shegurov, a.k.a., the following

one alias:
—Dmitriy Shegurov,

For all items subject to
the EAR. (See

§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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53 Sherbakovskaya Street, Building
3, Office 509, 105318 Moscow,
Russia; and 26 General Belov Str,
Office 1010, Moscow, Russia
115583; and 26 Generala Belova
Street, Office 1010, Moscow, Rus-
sia 115583; and 26 General Belov
St Office 415, Moscow, Russia
115583; and 26 Generala Belova
Street, Office 415, Moscow, Russia
115583; and 26 General Belov Str,
Office 19, Moscow, Russia 115583;
and 26 Generala Belova Street, Of-
fice 19, Moscow, Russia 115583.

ECO-MED-SM Ltd, Petrovsko-
Razumovsky proyezd 29, bed.2,
Moscow, Russia 127287.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Electrotekhnika LLC, 4 Savelkinskiy
Dr., Suite 511-512, Zelenograd,
Russia 124482; and 4 Yunost
Square, NPZ, Suite 1-7,
Zelenograd, Russia 124482; and 4

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Yunost Square, NPZ, Apt. 1-7,
Zelenograd, Russia 124482.
Elena Kuznetsova, a.k.a., the fol- | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

lowing one alias:
—Yelena
Kuznetsova,
9 Lipovaya alleya, St. Petersburg,
Russia 197183; and Zastavskaya
St. 32A, St. Petersburg, Russia
196084; and Zastavskaya St. 15-B,
St. Petersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow, Rus-
sia 129164; and 16 Raketnyy
Bul'var, Moscow, Russia 129164.

Vladimirovna

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.

Elizaveta Krapivina, a.k.a., the fol-
lowing one alias:
—Yelizaveta Krapivina,
Pr. Yuria Gagarina 2, Office 801, St.
Petersburg, Russia 196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Evgeni  Viktorovich  Egorov, 4
Savelkinskiy Dr., Suite 511-512,
Zelenograd, Russia 124482.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Forward Electronics, LLC, 86 N Pros-
pect Obukhovskoy Oborony, St.
Petersburg, Russia 190000; and
Kolomyazhsky Prospect 18, Office
4085 BC “North House,” St. Pe-
tersburg, Russia 197348.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Hermann Derkach, Pr. Yuria
Gagarina 2, Office 801, St. Peters-
burg, Russia 196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Igor Samusev, Ulitsa Artyukhina 6B,
106, Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Incorporated Electronics Systems, 9
Lipovaya alleya, St. Petersburg,
Russia 197183; and 9A Lipovaya
alleya, St. Petersburg, Russia
1971883.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

61265
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lvan Komarov, Pr. Yuria Gagarina 2,
Office 801, St. Petersburg, Russia
196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

lvan Zubarev, 4 Savelkinskiy Dr.,
Suite 511-512, Zelenograd, Russia
124482.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Kirill A Stekhovskiy, Zastavskaya St.
32A, St. Petersburg, Russia
196084; and Zastavaskaya St. 15—
B, St. Petersburg, Russia 196084;
and Raketnyy Bul'var 15, Moscow,
Russia 129164; and 16 Raketnyy
Bul’'var, Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Kirill  Drozdov, 86 N Prospect
Obukhovskoy Oborony, St. Peters-
burg, Russia 190000.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Kirill Pechorin Starodvorsky, 25 Red
Cadets Street Letter H, Office Block
2, St. Petersburg, Russia 99034;
and 130-17 Nevskiy Ave., Saint
Petersburg, Russia 191036; and 16
Linia V.0., 7 Office 43, St. Peters-
burg, Russia 99034; and Krestovski
River Quay 3, Suite 42, St. Peters-
burg, Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Lyudmila V Talyanova, Zastavskaya
St. 32A, St. Petersburg, Russia
196084; and Zastavskaya St. 15-B,
St.  Petersburg, Russia; and
Raketnyy Bul'var 15, Moscow, Rus-
sia 129164; and Krestovski River
Quay 3, Suite 42, St. Petersburg,
Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Magnetar, Pr. Yuria Gagarina 2, Of-
fice 801, St. Petersburg, Russia
196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Mariya Lomova, 9 Lipovaya alleya,
St. Petersburg, Russia 197183.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Mark Gofman, P.O. Box 242, St. Pe-
tersburg, Russia 196240.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Maxim  Yevgenevich
Kuybyshev Str,
Yekaterinburg, Russia.

Ilvakin, 106
Office 68,

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

MaxiTechGroup, a.k.a., the following
two aliases:
—MaksiTekhGrup; and
—JSC MaksiTekhGrup,
4 Pokhodnyy Dr, Bldg 1, 4th floor,

Room 417, Moscow, Russia
125373; and 46 Chkalova St.,
Zhukovskiy, Moscow Region,
140180.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Megel, 26 General Belov St, Office
1010, Moscow, Russia 115583; and
26 Generala Belova Street, Office
1010, Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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Mekom, a.k.a., the
alias:
—Mecom,
Ulitsa Mitinskaya 36/1, Moscow,
Russia 125430.

following one

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Melkom, a.k.a., the
aliases:
—NMelcom; and
—Melkom JSC,
Ulitsa Ordzhonikidze 10, Moscow,
Russia 119071; and 10
Ordjonikidze Street, Moscow, Rus-
sia 119071; and Ultisa Polyany 9/6,
Moscow, Russia 117042; and
Polijani str., 9-6, 117042, Moscow,
Russia; and 33 Ulitsa Marshala
Tukhachevskogo, Suite 231, Mos-
cow, Russia 123154; and Bolshaya
Semenovskaya, 40/505, Moscow,
Russia 107023; and  Ulitsa
Metallurgov, 29, Str. 1, Komnata
Pravleni, Moscow, Russia 111401.

following two

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

MicroComponent LLC, 2/1, 4th
Zapadny proezd, Zelenograd, Rus-
sia 124460; and 4 Yunost Square,
NPZ, Suite 1-7, Zelenograd, Rus-
sia 124482; and 4th West Passage
Dr., Building 2, 124460,
Zelenograd, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

MIG Engineering, a.k.a., the following
one alias:

—MIG Electronics,

26 General Belov Str, Office 1010,
Moscow, Russia 115583; and 26
Generala Belova Street, Office
1010, Moscow, Russia 115583; and
53 Scherbakovskaya St, Bldg 3,
Moscow, Russia 105187.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Mikhail Davidovich, a.k.a.,
lowing one alias:
—Mike Davidovich,
242, St.
196240.

the fol-

P.O. Box
Petersburg, Russia

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Mikhail Karpushin, 5A North Street,
Saransk, Republic of Mordovia,
Russia 43006; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583; and
60 Bolshevistskaya St., Office 905,
Saransk, Republic of Mordovia,
Russia; and 60 Bolshevistskaya St.,
Office 910, Saransk, Republic of
Mordovia, Russia; and 5a
Severnaya Street, Saransk, Repub-
lic of Mordovia, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Mikhail Vinogradov, 4 Pokhodnyy Dr,
Bldg 1, 4th Floor, Room 417, Mos-
cow, Russia 125373.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Neva Electronica, a.k.a., the following
one alias:
—Neva Elektronika,

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

61267
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Pr. Yuria Gagarina 2, Office 801, St.
Petersburg, Russia 196105; and 5
Professora Popova St., Saint Pe-
tersburg, 197022.

Nikolai Bragin, 2A Chernyshevskogo
St., St. Petersburg, Russia 191123;
and Zastavkaya St. 32A, St. Pe-
tersburg, Russia 196084; and
Zastavskaya st. 15-B, St. Peters-
burg, Russia 196084; and Raketnyy
Bulvar 15, Moscow, Russia
129164; and 16 Raketnyy Bul'var,
Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Nova Technologies, a.k.a., the fol-
lowing five aliases:

—Novie Technologies; and

—Nova SPB; and

—New Technology; and

—Nova Technologies Co., Ltid,;
and

—Novyye Tekhnologii, LLC,

25 Red Cadets Street Letter H, Office
Block 2, St. Petersburg, Russia
99034; and 130-17 Nevskiy Ave.,
Saint Petersburg, Russia 191036;
and 16 Linia V.O., 7 Office 43, St.
Petersburg, Russia 99034; and
Krestovski River Quay 3, Suite 42,
St. Petersburg, Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Oksana Timohina, 6 Aptekarskiy
Prospekt, Office 710, St. Peters-
burg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61—
1, St. Petersburg, Russia 197342;
and 7 Belovodskiy Ln, St. Peters-
burg, Russia 194044, and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342,
Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Oleg Koshkin, 26 General Belov St
Office 415, Moscow, Russia
115583; and 26 Generala Belova
St Office 415, Moscow, Russia
115583; and 53 Sherbakovskaya
Street, Building 3, Office 509,
105318 Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Oleg Kunilov, 4 Savelkinskiy Dr.,
Suite 511-512, Zelenograd, Russia
124482,

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Olga Naumova, 53 Sherbakovskaya

St, Bldg 3, Moscow, Russia
105187; and 26 General Belov Str,
Office 1010, Moscow, Russia

115583; and 26 Generala Belova
Street, Office 1010, Moscow, Rus-
sia 1155883.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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Olga Pakhmutova, 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov Str, Of-
fice 1010, Moscow, Russia 115583;
and 26 Generala Belova Street, Of-
fice 1010, Moscow, Russia 115583;
and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Olga Petrovna Kuznetsova, 33 Ulitsa
Marshala Tukhachevskogo, Suite
231 Moscow, Russia 123154; and
Ordzhonikidze 10, Moscow, Russia
119071; and 10 Ordjonikidze
Street, Moscow, Russia 119071;
and Ulitsa Polyany 9/6, Moscow,
Russia 117042; and Poljani str., 9—
6, 117042 Moscow, Russia; and 9
Polyany Street, Suite 6, Moscow,
Russia 117042; and Bolshaya
Semenovskaya, 40/505, Moscow,
Russia  107023; and Ulitsa
Metallurgov, 29, Str. 1, Komnata
Pravleni, Moscow, Russia 111401.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Olga Ruzmanova, 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583; and
26 General Belov Str, Office 19,
Moscow, Russia 115583; and 26
Generala Belova Street, Office 19,
Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Olga V Bobrikova, 8 Pushkinskaya
St., Apt. #47, St. Petersburg, Rus-
sia 196607; and Zastavskaya St
32A, St. Petersburg, Russia
196084; and Zastavskaya St. 15-B,
St. Petersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow, Rus-
sia 129164; and 16 Raketnyy
Bul'var, Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Pavel Grishanovich, 9 Lipovaya | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
alleya, St. Petersburg, Russia the EAR. (See NUMBER ] 10/9/2012.
1971883. §744.11 of the EAR.)

Petersburg Electronic  Company | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

(PEC), LLC, a.k.a., the following
one alias:
—Petersburg Electron-Komplekt

Ltd.,
Zastavskaya St 32A, St. Peters-
burg, Russia 196084; and

Zastavskaya St. 15-B, St. Pe-
tersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow,

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.

Russia 129164; and 16
Raketnyy Bul'var, Moscow,
Russia 129164.
Petersburg  Electronic  Company | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

Warehouse, Zastavskaya St. 15-B,
St. Petersburg, Russia 196084.

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.
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ProExCom, Ulitsa Artyukhina 6B, 106,
Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Radel Ltd., a.k.a., the following one
alias:
—Firm Radel Ltd.,
20 Novaya Basmannaya St.,
Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Ramil Yarullovich Magzhanov,
Zastavskaya St 32A, St. Peters-
burg, Russia 196084, and

Zastavskaya St. 15-B, St. Peters-
burg, Russia 196084; and Raketnyy
Bulvar 15, Moscow, Russia
129164; and 16 Raketnyy Bul'var,
Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Ravil Mukminovich Bagautdinov, 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov Str, Of-
fice 1010, Moscow, Russia 115583;
and 26 Generala Belova Street, Of-
fice 1010, Moscow, Russia 115583;
and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

RCM Group, 6 Aptekarskiy Prospekt,
Office 700, St. Petersburg, Russia
197376; and 30 16th Parkovaya St,
Office 319, Moscow, Russia
105484; and 16-aya Parkovaya
Str., 30, Office 319, Moscow, Rus-
sia 105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Roman Eliseev, a.k.a., the following
one alias:

—Roman Yeliseyeyv,

26 General Belov Str Office 19, Mos-
cow, Russia 115583; and 26
Generala Belova Street, Office 19,
Moscow, Russia 115583; and 53
Sherbakovskaya Street, Building 3,
Office 509, 105318 Moscow, Rus-
sia; and 26 General Belov Str, Of-
fice 1010, Moscow, Russia 115583;
and 26 Generala Belova Street, Of-
fice 1010, Moscow, Russia 115583;
and 26 General Belov St Office
415, Moscow, Russia 115583; and
26 Generala Belova Street, Office
415, Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Saransk Electronic Company, a.k.a.,
the following one alias:
—APEX Saransk,
5A North Street, Saransk, Re-
public of Mordovia, Russia
43006; and 60 Bolshevistskaya
St., Office 905, Saransk, Re-
public of Mordovia, Russia;
and 60 Bolshevistskaya St.,
Office 910, Saransk, Republic
of Mordovia, Russia; and 5a
Severnaya Street, Saransk,
Republic of Mordovia, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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SCTB  Engineering, Pr.  Yuria
Gagarina 1, Office 230, St. Peters-
burg, Russia 196105; and Pr. Yuri
Gagarin 1, Office 230, St. Peters-
burg, Russia 196105.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Sergei Evgenevich Klinov, a.k.a., the
following one alias:

—Sergey Yevgenyevich Klinov,
26 General Belov St Office
415, Moscow, Russia 115583;
and 26 Generala Belova
Street, Office 415, Moscow,
Russia 115583; and 53
Sherbakovskaya Street, Build-
ing 3, Office 509, 105318 Mos-
cow, Russia; and 26 General
Belov St Office 1010, Moscow,
Russia 115583; and 26
Generala Belova St Office
1010, Moscow, Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Sergei G Yuropov, Zastavskaya St
32A, St. Petersburg, Russia
196084; and Zastavskaya St. 15-B,
St. Petersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow, Rus-
sia 129164; and 16 Raketnyy
Bul’'var, Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Sergey Koynov, a.k.a., the following

one alias:
—Sergey V. Coyne, 106
Kuybyshev Str, Office 68,

Yekaterinburg, Russia (see al-
ternate address in Hong Kong).

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Sergey Nikolayevich Sanaev, a.k.a.,
the following one alias:
—Sergei Nikoleivich Sanev, 5A
North Street, Saransk, Repub-
lic of Mordovia, Russia 43006;
and 53 Sherbakovskaya Street,
Building 3, Office 509, 105318
Moscow, Russia; and 26 Gen-
eral Belov St Office 415, Mos-
cow, Russia 115583; and 26
Generala Belova Street, Office
415, Moscow, Russia 115583;
and 60 Bolshevistskaya St.,
Office 905, Saransk, Republic
of Mordovia, Russia; and 60
Bolshevistskaya St., Office
910, Saransk, Republic of
Mordovia, Russia; and 5a
Severnaya Street, Saransk,
Republic of Mordovia, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Specelkom, a.k.a., the following one
alias:
—Special
nents,
Ulitsa Mitinskaya 30/4, Moscow,
Russia 123430.

Electronic  Compo-

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

SpekElectronGroup, 72 Lenigradsky
Avenue, Bldg 4, Moscow, Russia
125315.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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Stanislav Berezovets, Ulitsa Polyany
9/6, Moscow, Russia 117042.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Stanislav Bolt, 9 Lipovaya alleya, St.
Petersburg, Russia 197183.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Stanislav  Orelsky, 6 Aptekarskiy
Prospekt, Office 710, St. Peters-
burg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61—
1, St. Petersburg, Russia 197342;
and 7 Belovodskiy Ln, St. Peters-
burg, Russia 194044, and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342,
Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Systema VP, a.k.a., the following one

alias:
—Sistema VP,
4 Savelkinskiy Dr., Suite 511-—
512, Zelenograd, Russia

124482; and Savelkinsky Pr 4,
Office 512, Zelenograd, Russia

124482; and  Savelkinskiy
Proyedz 4, Office 512,
Zelenograd, Russia 124482;

and 4 Yunost Square, NPZ,
Suite 1-7, Zelenograd, Russia
124482; and Ofis 511,
Prospeckt Savelinksi, Moscow,
Russia 124482; and 4 Yunost
Plaza NPZ, rooms 1-7,
Zelenograd, Moscow 124482.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Timur Nikoleavich Edigeev, a.k.a., the
following one alias:

—Timur Yedigeyev,

53 Sherbakovskaya Street, Build-
ing 3, Office 509, 105318 Mos-
cow, Russia; and 26 General
Belov Str, Office 1010, Mos-
cow, Russia 115583; and 26
Generala Belova Street, Office
1010, Moscow, Russia 115583;
and 26 General Belov St Office
415, Moscow, Russia 115583;
and 26 Generala Belova
Street, Office 415, Moscow,
Russia 115583.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Vadim Shuletskiy, 6 Aptekarskiy
Prospekt, Office 710, St. Peters-
burg, Russia 197376; and 7
Belovodskiy Ln, St. Petersburg,
Russia 194044; and Belovodskyi
Per, 7, St. Petersburg, Russia
194044, and Naberegnaja Chernoj
Rechki 61-1, 197342, Saint Peters-
burg, Russia; and 16 Parkovaya
30, Office 319, Moscow, Russia
105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.
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Valentina Mazalova, 6 Aptekarskiy
Prospekt, Office 710, St. Peters-
burg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61—
1, St. Petersburg, Russia 197342;
and 7 Belovodskiy Ln, St. Peters-
burg, Russia 194044; and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342,
Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Video Logic, 4 Yunost Square, NPZ,
Suite 1-7, Zelenograd, Russia
124482.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Viktor Bokovoi, Ulitsa Polyany 9/6,
Moscow, Russia 117042.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Vitaliy Nagorniy, Ulitsa Polyany 9/6,
Moscow, Russia 117042.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Vladimir Davidenko, 20 Novaya
Basmannaya St., Moscow, Russia.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Vladimir Safraonov, 25 Red Cadets
Street Letter H, Office Block 2, St.
Petersburg, Russia 99034; and
130-17 Nevskiy Ave., Saint Peters-
burg, Russia 191036; and 16 Linia
V.0., 7 Office 43, St. Petersburg,
Russia 99034; and Krestovski River
Quay 3, Suite 42, St. Petersburg,
Russia 197376.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Vladimir Viktorovich Lavrov,
Vavilovykh Street 4-2 #267, St. Pe-
tersburg, Russia 195257; and
Zastavskaya St. 32A, St. Peters-
burg, Russia 196084; and
Zastavskaya St. 15-B, St. Peters-
burg, Russia 196084; and Raketnyy
Bul'var 15, Moscow, Russia
129164; and 16 Raketnyy Bul'var,
Moscow, Russia 129164.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Vladislav A. Sokolov, 6 Aptekarskiy
Prospekt, Office 710, St. Peters-
burg, Russia 197376; and
Naberezhnaya Chernoi Rechki 61—
1, St. Petersburg, Russia 197342;
and 7 Belovodskiy Ln, St. Peters-
burg, Russia 194044; and
Belovodskyi Per, 7, St. Petersburg,
Russia 194044; and Naberegnaja
Chernoj Rechki 61-1, 197342,
Saint Petersburg, Russia; and 16
Parkovaya 30, Office 319, Moscow,
Russia 105484.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

61273
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Vyacheslav Y Shillin, Zastavskaya St. | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

32A, St. Petersburg, Russia the EAR. (See NUMBER ] 10/9/2012.
196084; and Zastavskaya St. 15-B, §744.11 of the EAR.)
St. Petersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow, Rus-
sia 129164; and 16 Raketnyy
Bul'var, Moscow, Russia 129164.

Yekaterina Parfenova, 4 Savelkinskiy | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Dr., Suite 511-512, Zelenograd, the EAR. (See NUMBER ] 10/9/2012.
Russia 124482. §744.11 of the EAR.)

Yevgeniy L Biryukov, Pr. Yuria | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
Gagarina 2, Office 801, St. Peters- the EAR. (See NUMBER ] 10/9/2012.
burg, Russia 196105. §744.11 of the EAR.)

Yuliya L. Molkova-Poluh, a.k.a., the | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
following three aliases: the EAR. (See NUMBER ] 10/9/2012.

—Yuliya Molkova-Polukh; and §744.11 of the EAR.)

—Yuliya Leonidovna; Molkova-
Polyukh; and

—VYuliya Molkova-Polah,
Zastavskaya St. 32A, St. Pe-
tersburg, Russia 196084; and
Zastavskaya St. 15-B, St. Pe-
tersburg, Russia 196084; and
Raketnyy Bul'var 15, Moscow,
Russia 129164; and 16
Raketnyy Bul'var, Moscow,
Russia 129164.

Yuri A. Krasheninnikov, 9 Lipovaya | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE
alleya, St. Petersburg, Russia the EAR. (See NUMBER ] 10/9/2012.
197183. §744.11 of the EAR.)

Yuri Savin, 39 Dnepropetrovskaya | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

Str., Build 1, Apt. 287, Moscow, the EAR. (See NUMBER ] 10/9/2012.
Russia; and 36 Mitinskaya St, §744.11 of the EAR.)
Building 1, Office 406, Moscow,
Russia 125430; and 53
Shcherbakovskaya Street, Moscow
105187; and 72 Lenigradsky Ave-
nue, Bldg 4, Moscow, Russia
125315.

Yuriy Vasilyevich Kuzminov, a.k.a., | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

the following one alias: the EAR. (See NUMBER ] 10/9/2012.

—Yuri Kuzminov, §744.11 of the EAR.)

53 Sherbakovskaya Street, Build-
ing 3, Office 509, 105318 Mos-
cow, Russia; and 26 General
Belov Str, Office 19, Moscow,
Russia 115583; and 26
Generala Belova Street, Office
19, Moscow, Russia 115583.

Sweden Andrey Shevlyakov, Grev Turegatan | For all items subject to Presumption of denial .... | 77 FR [INSERT FR PAGE

14, 11446 Stockholm, Sweden.

the EAR. (See
§744.11 of the EAR.)

NUMBER ] 10/9/2012.

Catomi  Consulting  AB, Grev
Turegatan 14, 11446 Stockholm,
Sweden.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

*

United Kingdom
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Flamar Shipping Ltd, P.O. Box 3321,
Road Town, Tortola, British Virgin
Islands.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

*

* *

*

*

Latebrook Trading Ltd, Drake Cham-
bers, Road Town, Tortola, British
Virgin Islands.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

*

* *

*

*

Nelford United Corp, P.O. Box 3321,
Road Town, Tortola, British Virgin
Islands.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

*

* *

*

Opystercredit Ltd Ogb, OMC Cham-

bers, Wickhams Cay 1, Road
Town, Tortola, British Virgin Is-
lands.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Profin Estates, Inc., Palm Chambers
5, Suite 120, The Lake Building,
Wickhams Cay 1, P.O. Box 3175,
Road Town, Tortola, British Virgin
Islands

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

*

*

*

Unimont S.A., Drake Chambers, P.O.
Box 3321, Road Town, Tortola,
British Virgin Islands.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Voltero Alliance LLP, 45-51 Newhall
Street 330, Birmingham, West Mid-
lands, B3 3RB, United Kingdom.

For all items subject to
the EAR. (See
§744.11 of the EAR.)

Presumption of denial ....

77 FR [INSERT FR PAGE
NUMBER ] 10/9/2012.

Dated: October 2, 2012.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2012-24760 Filed 10-5—12; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF JUSTICE

28 CFR Part 16
[CPCLO Order No. 014-2012]

Privacy Act of 1974: Implementation

AGENCY: Federal Bureau of
Investigation, Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice
(DQJ or Department) is issuing a final
rule for the new Federal Bureau of
Investigation (FBI) Privacy Act system
of records titled FBI Data Warehouse
System, JUSTICE/FBI-022. This system
is being exempted from the subsections
of the Privacy Act listed below for the
reasons set forth in the following text.
Information in this system of records

relates to law enforcement matters, and
the exemptions are necessary to avoid
interference with the national security
and criminal law enforcement functions
and responsibilities of the FBI.

DATES: Effective Date: October 9, 2012.

FOR FURTHER INFORMATION CONTACT:
Kristin Meinhardt, Assistant General
Counsel, Privacy and Civil Liberties
Unit, Office of the General Counsel, FBI,
Washington, DC 20535-0001, telephone
202-324—-3000.

SUPPLEMENTARY INFORMATION: Notice of
the proposed rule with invitation to
comment was published on July 10,
2012, at 77 FR 40539. The Department
received one comment from a member
of the public questioning the legality
and appropriateness of the proposed
exemptions. The Department has
carefully considered the comment but
has declined to adopt it because these
exemptions are expressly authorized by
the Privacy Act and are appropriate and
justified for the reasons set forth in the
rule.

List of Subjects in 28 CFR Part 16

Administrative practices and
procedures, Courts, Freedom of
Information, Privacy, Sunshine Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order 2940-2008, 28 CFR part 16 is
amended as follows:

PART 16—[AMENDED]

m 1. The authority citation for part 16
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510,
534; 31 U.S.C. 3717, 9701.

Subpart E—Exemption of Records
Systems Under the Privacy Act

m 2. Amend § 16.96 to revise paragraphs
(v) and (w) to read as follows:

§16.96 Exemption of Federal Bureau of
Investigation Systems—limited access.
* * * * *

(v) The following system of records is
exempt from 5 U.S.C. 552a(c)(3) and (4);
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(g) of the Privacy Act:

(1) FBI Data Warehouse System,
(JUSTICE/FBI-022).

(2) These exemptions apply only to
the extent that information in this
system is subject to exemption pursuant
to 5 U.S.C. 552a(j) and (k). Where
compliance with an exempted provision
could not appear to interfere with or
adversely affect interests of the United
States or other system stakeholders, the
Department of Justice (DOJ) in its sole
discretion may waive an exemption in
whole or in part; exercise of this
discretionary waiver prerogative in a
particular matter shall not create any
entitlement to or expectation of waiver
in that matter or any other matter. As a
condition of discretionary waiver, the
DQOJ in its sole discretion may impose
any restrictions deemed advisable by
the DOJ (including, but not limited to,
restrictions on the location, manner, or
scope of notice, access, or amendment).

(w) Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3), the
requirement that an accounting be made
available to the named subject of a
record, because this system is exempt
from the access provisions of subsection
(d). Also, because making available to a
record subject the accounting of
disclosures from records concerning
him/her would specifically reveal any
law enforcement or national security
investigative interest in the individual
by the FBI or agencies that are recipients
of the disclosures. Revealing this
information could compromise ongoing,
authorized law enforcement and
intelligence efforts, particularly efforts
to identify and defuse any potential acts
of terrorism or other potential violations
of criminal law. Revealing this
information could also permit the
record subject to obtain valuable insight
concerning the information obtained
during any investigation and to take
measures to circumvent the
investigation.

(2) From subsection (c)(4) notification
requirements because this system is
exempt from the access and amendment
provisions of subsection (d) as well as
the accounting of disclosures provision
of subsection (c)(3).

(3) From subsections (d)(1), (2), (3),
and (4) and (e)(4)(G) and (H) because
these provisions concern individual
access to and amendment of law
enforcement, intelligence and
counterintelligence, and
counterterrorism records, and
compliance could alert the subject of an
authorized law enforcement or

interest of the FBI or other law
enforcement or intelligence agencies.
Providing access could compromise
sensitive information classified to
protect national security; disclose
information that would constitute an
unwarranted invasion of another’s
personal privacy; reveal a sensitive
investigative or intelligence technique;
could provide information that would
allow a subject to avoid detection or
apprehension; or constitute a potential
danger to the health or safety of law
enforcement personnel, confidential
sources, and witnesses. The FBI takes
seriously its obligation to maintain
accurate records despite its assertion of
this exemption, and to the extent it, in
its sole discretion, agrees to permit
amendment or correction of FBI records,
it will share that information in
appropriate cases with subjects of the
information.

(4) From subsection (e)(1) because it
is not always possible to know in
advance what information is relevant
and necessary for law enforcement and
intelligence purposes. The relevance
and utility of certain information that
may have a nexus to terrorism or other
crimes may not always be evident until
and unless it is vetted and matched with
other sources of information that are
necessarily and lawfully maintained by
the FBIL.

(5) From subsections (e)(2) and (3)
because application of these provisions
could present a serious impediment to
efforts to solve crimes and improve
national security. Application of these
provisions would put the subject of an
investigation on notice of that fact and
allow the subject an opportunity to
engage in conduct intended to impede
that activity or avoid apprehension.

(6) From subsection (e)(4)(I), to the
extent that this subsection is interpreted
to require more detail regarding the
record sources in this system than has
been published in the Federal Register.
Should the subsection be so interpreted,
exemption from this provision is
necessary to protect the sources of law
enforcement and intelligence
information and to protect the privacy
and safety of witnesses and informants
and others who provide information to
the FBI. Further, greater specificity of
properly classified records could
compromise national security.

(7) From subsection (e)(5) because in
the collection of information for
authorized law enforcement and
intelligence purposes, it is impossible to
determine in advance what information
is accurate, relevant, timely and
complete. With time, seemingly

details are brought to light.
Additionally, the information may aid
in establishing patterns of activity and
providing criminal or intelligence leads.
It could impede investigative progress if
it were necessary to assure relevance,
accuracy, timeliness and completeness
of all information obtained during the
scope of an investigation. Further, some
of the records in this system come from
other agencies and it would be
administratively impossible for the FBI
to vouch for the compliance of these
agencies with this provision.

(8) From subsection (e)(8) because to
require individual notice of disclosure
of information due to compulsory legal
process would pose an impossible
administrative burden on the FBI and
may alert the subjects of law
enforcement investigations, who might
be otherwise unaware, to the fact of
those investigations.

(9) From subsections (f) and (g) to the
extent that the system is exempt from
other specific subsections of the Privacy
Act.

Dated: September 27, 2012.
Joo Y. Chung,

Acting Chief Privacy and Civil Liberties
Officer.

[FR Doc. 2012-24753 Filed 10-5—12; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2012-0402; FRL-9738-7]

Approval and Promulgation of
Implementation Plans; Mississippi;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 and 2006
Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve the State Implementation Plan
(SIP) submissions, submitted by the
State of Mississippi, through the
Mississippi Department of
Environmental Quality (MDEQ), as
demonstrating that the State meets
portions of the SIP requirements of
sections 110(a)(1) and (2) of the Clean
Air Act (CAA or Act) for the 1997
annual and 2006 24-hour fine
particulate matter (PM> s) national
ambient air quality standards (NAAQS).
Section 110(a) of the CAA requires that
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each state adopt and submit a SIP for
the implementation, maintenance, and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an
“infrastructure” SIP. MDEQ certified
that the Mississippi SIP contains
provisions that ensure the 1997 annual
and 2006 24-hour PM, NAAQS are
implemented, enforced, and maintained
in Mississippi (hereafter referred to as
“infrastructure submissions”). With the
exception of sections 110(a)(2)(D)(i),
110(a)(2)(E)(ii) and 110(a)(2)(G), each of
which will be addressed in separate
actions, Mississippi’s infrastructure
submissions, provided to EPA on
December 7, 2007, and October 6, 2009,
address all the required infrastructure
elements for the 1997 annual and 2006
24-hour PM, NAAQS.

DATES: Effective Date: This rule will be
effective November 8, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2012-0402. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9043.
Mr. Lakeman can be reached via
electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents
1. Background

II. This Action
III. Final Action
IV. Statutory and Executive Order Reviews

I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that new NAAQS. On
July 18, 1997 (62 FR 38652), EPA
promulgated a new annual PM; s
NAAQS and on October 17, 2006 (71 FR
61144), EPA promulgated a new 24-hour
NAAQS. On June 12, 2012, EPA
proposed to approve Mississippi’s
December 7, 2007, and on October 6,
2009, infrastructure submissions for the
1997 annual and 2006 24-hour PM, 5
NAAQS. See 77 FR 34898. A summary
of the background for today’s final
action is provided below. See EPA’s
June 12, 2012, proposed rulemaking at
77 FR 34898 for more detail.

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. The data
and analytical tools available at the time
the state develops and submits the SIP
for a new or revised NAAQS affects the
content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions the
state’s existing SIP already contains. In
the case of the 1997 annual and 2006
24-hour PM, s NAAQS, states typically
have met the basic program elements
required in section 110(a)(2) through
earlier SIP submissions in connection
with previous PM NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
already mentioned, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. The requirements that are
the subject of this final rulemaking are

listed below * and in EPA’s October 2,
2007, memorandum entitled “Guidance
on SIP Elements Required Under
Section 110(a)(1) and (2) for the 1997 8-
Hour Ozone and PM» 5 National
Ambient Air Quality Standards.” and
September 25, 2009, memorandum
entitled “Guidance on SIP Elements
Required Under Section 110(a)(1) and
(2) for the 2006 24-Hour Fine Particle
(PM,s) National Ambient Air Quality
Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.2

e 110(a)(2)(D): Interstate transport.?

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

¢ 110(a)(2)(]): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

II. This Action

EPA is taking final action to approve
Mississippi’s infrastructure submissions
as demonstrating that the State meets
portions of the applicable requirements
of sections 110(a)(1) and (2) of the CAA

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather are due at the time
the nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title I of the CAA, and (2)
submissions required by section 110(a)(2)(I) which
pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s final
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) or the
nonattainment plan requirements of section
110(a)(2)(C).

2 This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3Today’s final rule does not address element
110(a)(2)(D)(i) (Interstate Transport) for the 1997
and 2006 PM» s NAAQS.

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under
Section 110(a)(1) and (2) for the 1997 8-Hour Ozone
and PM, s National Ambient Air Quality
Standards,” but as mentioned above is not relevant
to today’s final rulemaking.
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for the 1997 annual and 2006 24-hour
PM, s NAAQS. Section 110(a) of the
CAA requires that each state adopt and
submit a SIP for the implementation,
maintenance, and enforcement of each
NAAQS promulgated by EPA, which is
commonly referred to as an
“infrastructure” SIP. MDEQ certified
that the Mississippi SIP contains
provisions that ensure the 1997 annual
and 2006 24-hour PM, NAAQS are
implemented, enforced, and maintained
in Mississippi. EPA is taking separate
action on sections 110(a)(2)(D)({),
110(a)(2)(E)(ii) and 110(a)(2)(G) of
Mississippi 1997 annual and 2006 24-
hour PM; infrastructure submissions.

EPA received no adverse comments
on its June 12, 2012, proposed approval
of portions of Mississippi’s December 7,
2007, and on October 6, 2009,
infrastructure submissions.
Additionally, on September 6, 2012,
EPA signed a final rulemaking action
approving revisions to Mississippi’s
New Source Review (NSR)
requirements, which Mississippi relies
in part on to meet the requirements for
sections 110(a)(2)(C) and 110(a)(2)(J) for
the 1997 annual and 2006 24-hour PM; 5
NAAQS. EPA is not taking action today
on Mississippi’s NSR program, as these
requirements are already approved for
Mississippi’s SIP.

EPA is finalizing its determination
that Mississippi’s infrastructure
submissions, provided to EPA on
December 7, 2007, and October 6, 2009,
address all the required infrastructure
elements for the 1997 annual and 2006
24-hour PM, s NAAQS with the
exceptions noted above. EPA has
determined that Mississippi’s December
7, 2007, and October 6, 2009,
submissions are consistent with section
110 of the CAA.

II1. Final Action

EPA has determined that MDEQ has
addressed certain elements of the CAA
110(a)(1) and (2) SIP requirements
pursuant to EPA’s October 2, 2007,
guidance to ensure that 1997 annual and
2006 24-hour PM, s NAAQS are
implemented, enforced, and maintained
in Mississippi. As such, EPA is taking
final action to approve those elements
as described in Mississippi’s December
7, 2007, and October 6, 2009,
submissions for 1997 annual and 2006
24-hour PM, s NAAQS because these
portions of the submissions are
consistent with section 110 of the CAA.
As noted above, EPA is not taking action
on the portions Mississippi’s
infrastructure submissions related to
sections 110(a)(2)(D)(i), 110(a)(2)(E)(ii)
and 110(a)(2)(G). In addition, EPA notes
that today’s action is not approving any

specific rule, but rather making a
determination that Mississippi’s already
approved SIP meets certain CAA
requirements.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian

country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 10, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 25, 2012.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Z—Mississippi

m 2. Section 52.1270 paragraph (e), is
amended by adding two new entries for
“110(a)(1) and (2) Infrastructure
Requirements for the 1997 Fine
Particulate Matter National Ambient Air
Quality Standards’” and ““110(a)(1) and
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(2) Infrastructure Requirements for the =~ Ambient Air Quality Standards” at the =~ §52.1270 Identification of plan.
2006 Fine Particulate Matter National end of the table to read as follows: * * * * *
(e) * x %
EPA-APPROVED MISSISSIPPI NON-REGULATORY PROVISIONS
Applicable geo- State submittal
Name of nonregulatory SIP provision graphic or non- date/effective  EPA approval date Explanation
attainment area date
110(a)(1) and (2) Infrastructure Require- Mississippi ............. 12/7/2007 10/9/2012 [Insert ci- With the exception of sections
ments for 1997 Fine Particulate Matter tation of publica- 110(a)(2)(D)(i), 110(a)(2)(E)(ii) and
National Ambient Air Quality Stand- tion]. 110(2)(2)(G).
ards.
110(a)(1) and (2) Infrastructure Require- Mississippi ............. 10/6/2009 10/9/2012 [Insert ci- With the exception of sections
ments for 2006 Fine Particulate Matter tation of publica- 110(a)(2)(D)(i), 110(a)(2)(E)(ii) and
National Ambient Air Quality Stand- tion]. 110(2)(2)(G).

ards.

[FR Doc. 2012-24631 Filed 10-5—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2012-0238; FRL-9738-6]

Approval and Promulgation of
Implementation Plans; Mississippi;
110(a)(2)(G) Infrastructure
Requirement for the 1997 and 2006
Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve the State Implementation Plan
(SIP) revision, submitted by the
Mississippi Department of
Environmental Quality, on July 26,
2012. This SIP revision was submitted
to address Clean Air Act (CAA or Act)
section 110(a)(2)(G). Specifically, EPA is
approving Mississippi’s July 26, 2012,
submission addressing section
110(a)(2)(G), of the CAA for both the
1997 and 2006 fine particulate matter
(PM> 5) National Ambient Air Quality
Standards (NAAQS). Section 110(a) of
the CAA requires that each state adopt
and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an
“infrastructure” SIP. The subject of this
notice is limited to infrastructure
element 110(a)(2)(G). All other
applicable Mississippi infrastructure
elements are being addressed in a
separate rulemakings.

DATES: Effective Date: This rule will be
effective on November 8, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2012-0238. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—9043.
Mr. Lakeman can be reached via
electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents
I. Background

II. This Action
I1I. Final Action
IV. Statutory and Executive Order Reviews

I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that new NAAQS. On
July 18, 1997 (62 FR 38652), EPA
promulgated a new annual PM, 5
NAAQS and on October 17, 2006 (71 FR
61144), EPA promulgated a new 24-hour
NAAQS. On July 31, 2012, EPA
proposed to approve Mississippi’s
submission addressing section
110(a)(2)(G). A summary of the
background for today’s final action is
provided below. See EPA’s July 31,
2012, proposed rulemaking at 77 FR
45320 for more detail.

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. The data
and analytical tools available at the time
the state develops and submits the SIP
for a new or revised NAAQS affects the
content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions the
state’s existing SIP already contains. In
the case of the 1997 annual and 2006
24-hour PM, s NAAQS, states typically
have met the basic program elements
required in section 110(a)(2) through
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earlier SIP submissions in connection
with previous PM NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure’” SIP
requirements related to a newly
established or revised NAAQS. As
already mentioned, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. However, EPA is only
addressing element 110(a)(2)(G) in this
action.

II. This Action

EPA is taking final action to approve
Mississippi’s infrastructure submission
as demonstrating that the State meets
the applicable requirements of section
110(a)(2)(G) of the CAA for the 1997
annual and 2006 24-hour PM, s NAAQS.
Section 110(a) of the CAA requires that
each state adopt and submit a SIP for
the implementation, maintenance, and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an
“infrastructure” SIP. In a draft SIP
revision provided to EPA on July 13,
2012, for parallel processing,
Mississippi provided public notification
of its certification that the Mississippi
SIP contains provisions that ensure the
1997 annual and 2006 24-hour PM, s
NAAQS, as it relates to section
110(a)(2)(G), is implemented, enforced,
and maintained in Mississippi.

On July 31, 2012, EPA proposed to
approve Mississippi’s July 13, 2012,
draft SIP revision addressing section
110(a)(2)(G). EPA’s July 31, 2012 (77 FR
45320), proposed approval was
contingent upon Mississippi providing
EPA with a final SIP revision that was
not changed significantly from the July
13, 2012, draft SIP revision. Mississippi
provided its final SIP revision on July
26, 2012. There were no significant
changes made to the final submittal. All
other applicable Mississippi
infrastructure elements are being
addressed in a separate rulemakings.

EPA received one off-topic comment
on its July 31, 2012, proposed
rulemaking to approve Mississippi’s
July 13, 2012, draft SIP revision as
meeting the section 110(a)(2)(G)
requirements of the CAA for the 1997
annual and 2006 24-hour PM, s NAAQS.
The Commenter stated that EPA’s PM, s
standard forces expensive mandates on
states and industry and the designation
process places a strain on local
resources and discourages economic
growth and EPA should withdraw the

PM, 5 standard. Also, the Commenter
stated that EPA should consider public
interest prior to entering into consent
decrees.

This comment does not appear to be
related to the issues presented in the
proposed rulemaking, and instead,
appears related to a wholly separate
topic—promulgation of the PM NAAQS.
Promulgations of NAAQS involve
public comment opportunities, and that
would be the time to raise concerns
specific to a particular NAAQS.
Additionally, with regard to
Commenter’s general statement about
consent decrees, although it is not clear
to which specific consent decree
Commenter is referring, the CAA does
provide for opportunities for public
input regarding certain consent decrees.

EPA does not interpret these
comments as relevant to the topic of
EPA’s July 31, 2012, proposed action,
which proposed approval of
Mississippi’s draft SIP revision
pertaining to section 110(a)(2)(G)
infrastructure requirements for the
existing 1997 annual and 2006 24-hour
PM, s NAAQS. Instead, EPA interprets
these comments as being off-topic and
outside of the scope of today’s final
rulemaking.

Mississippi’s infrastructure
submission regarding section
110(a)(2)(G), provided to EPA on July
26, 2012, in final form, addressed the
110(a)(2)(G) requirements for the 1997

annual and 2006 24-hour PM, s NAAQS.

EPA has determined that Mississippi’s
July 26, 2012, submission is consistent
with section 110 of the CAA.

III. Final Action

As already described, Mississippi has
addressed section 110(a)(2)(G)
requirements pursuant to EPA’s October
2, 2007, guidance to ensure that 1997
annual and 2006 24-hour PM, s NAAQS
are implemented, enforced, and
maintained in Mississippi. EPA is
taking final action to approve
Mississippi’s July 26, 2012, submission
for 1997 annual and 2006 24-hour PM, 5
NAAQS because the submission is
consistent with section 110 of the CAA.
Today’s action is not approving any
specific rule, but rather making a
determination that Mississippi’s already
approved SIP meets certain CAA
requirements.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,

EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian
country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
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of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 10, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition

for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate Matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 25, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart Z—Mississippi

m 2. Section 52.1270 paragraph (e), is
amended by adding a new entry for
“110(a)(2)(G) Infrastructure
Requirement for the 1997 and 2006 Fine
Particulate Matter National Ambient Air
Quality Standards” at the end of the
table to read as follows:

§52.1270 Identification of plan.

* * * * *

(e) * x %

EPA-APPROVED MISSISSIPPI NON-REGULATORY PROVISIONS

Applicable geographic State submittal

Name of nonregulatory SIP provision of nonattainment area date/(;a;ftzctive EPA approval date Explanation
110(a)(2)(G) Infrastructure Requirement for the MissisSippi ......cccceeueeenee 7/26/2012 10/9/2012 [Insert cita-

1997 and 2006 Fine Particulate Matter Na-

tional Ambient Air Quality Standards.

tion of publication].

[FR Doc. 2012-24628 Filed 10-5—12; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[EPA-HQ-OAR-2012-0223; FRL 9733-3]
Regulation of Fuels and Fuel
Additives: Modifications to Renewable

Fuel Standard and Diesel Sulfur
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is issuing this direct final
rule to amend the definition of heating
oil in the Renewable Fuel Standard
(“RFS” or “RFS2”’) program under
section 211(o) of the Clean Air Act. This
amendment will expand the scope of
renewable fuels that can generate
Renewable Identification Numbers
(RINs) as heating oil to include fuel oil
produced from qualifying renewable
biomass that will be used to generate
heat to warm buildings or other
facilities where people live, work,
recreate, or conduct other activities.
Fuel oils used to generate process heat,
power, or other functions will not be

included in the amended definition.
Producers or importers of fuel oil that
meets the amended definition of heating
oil will be allowed to generate RINs,
provided that the fuel oil meets the
other requirements specified in the RFS
regulations. This amendment will not
modify or limit fuel included in the
current definition of heating oil. EPA is
also amending the requirements under
EPA’s diesel sulfur program related to
the sulfur content of locomotive and
marine diesel fuel produced by transmix
processors. These amendments will
allow locomotive and marine diesel fuel
produced by transmix processors to
meet a maximum 500 parts per million
(ppm) sulfur standard provided that; the
fuel is used in older technology
locomotive and marine engines that do
not require 15 ppm sulfur diesel fuel,
the fuel is used outside of the Northeast
Mid-Atlantic Area, and the fuel is kept
segregated from other fuel. These
amendments will provide significant
regulatory relief for transmix processors
while having a neutral or net positive
environmental impact. EPA is also
amending the fuel marker requirements
for 500 ppm sulfur locomotive and
marine (LM) diesel fuel to address an
oversight in the original rulemaking
where the regulations failed to
incorporate provisions described in the

rulemaking preamble to allow for
solvent yellow 124 marker to transition
out of the distribution system.

DATES: This rule is effective on
December 10, 2012 without further
notice, unless EPA receives adverse
comment or a public hearing request by
November 8, 2012. If EPA receives a
timely adverse comment or a hearing
request on the rule or any specific
portion of this rule, we will publish a
withdrawal of the rule or a specific
portion of the rule in the Federal
Register informing the public that the
rule or portions of the rule with adverse
comment will not take effect. If a public
hearing is requested, we will publish a
notice in the Federal Register
announcing the date and location of the
hearing at least 14 days prior to the
hearing.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2012-0223, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov,
Attention Air and Radiation Docket ID
EPA-HQ-OAR-2012-0223.

e Fax:731-214-4051.

e Mail: Air and Radiation Docket,
Docket No. EPA-HQ-OAR-2012-0223,
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Environmental Protection Agency,
Mailcode: 6406], 1200 Pennsylvania
Avenue NW., Washington, DC 20460.

e Hand Delivery: EPA Docket Center,
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC, 20460, Attention Air and Radiation
Docket, ID No. EPA-HQ-OAR-2012—
0223. Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2012—
0223. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docfet: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, (e.g., CBI or other information
whose disclosure is restricted by
statute). Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket and

Information Center, EPA, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT:
Kristien Knapp, Office of Transportation
and Air Quality, Mail Code: 6405], U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., 20460;
telephone number: (202) 343-9949; fax
number: (202) 343-2800; email address:
knapp.kristien@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary

A. Purpose

EPA is issuing a direct final rule to
amend provisions in the renewable fuel
standard (RFS) and diesel sulfur fuel
programs. The RFS amendment changes
the definition of home heating oil, and
the diesel sulfur amendments provide
additional flexibility for transmix
processors who produce locomotive and
marine diesel fuel, and allow solvent
yellow 124 marker to transition out of
the distribution system. EPA is taking
this action under section 211 of the
Clean Air Act.

B. Summary of Today’s Rule

Amended Definition of Home Heating
0il

This rule amends the definition of
heating oil in 40 CFR 80.1401 in the
renewable fuel standard (“RFS” or
“RFS2”) program promulgated under
section 211(o) of the Clean Air Act
(CAA). This amendment will expand
the scope of renewable fuels that can
generate Renewable Identification
Numbers (“RINs”) as “home heating
o0il” to include fuel oil that will be used
to generate heat to warm buildings or
other facilities where people live, work,
recreate, or conduct other activities.
This rule will allow producers or
importers of fuel oil that meets the
amended definition of heating oil to
generate RINs, provided that other
requirements specified in the
regulations are met. Fuel oils used to
generate process heat, power, or other
functions will not be approved for RIN
generation under the amended
definition of heating oil. The
amendment will not modify, limit, or
change fuel included in the current
definition of heating oil at 40 CFR
80.2(ccc).

Diesel Transmix Amendments

The diesel transmix amendments will
reinstate an allowance for transmix
processors to produce 500 ppm sulfur
diesel fuel for use in older technology
locomotive and marine diesel outside of
the Northeast Mid-Atlantic Area after
2014. EPA’s ocean-going vessels rule
forbade this allowance beginning 2014
because a new stream of diesel,
containing up to 1000 ppm sulfur, was
introduced at that time, which we
believed would provide a suitable outlet
for transmix distillate product.
Transmix processors stated that they
were not aware of the changes to the
500-ppm LM transmix provisions until
after they were finalized, and that the
ocean-going vessels market would not
be a viable outlet for their distillate
product. Based on additional input that
we received from transmix processors
and other stakeholders in the fuel
distribution system during our
consideration of the petition, EPA
believed that it would be appropriate to
extend the 500-ppm diesel transmix
flexibility beyond 2014. EPA finalized a
settlement agreement and this DFR and
NPRM are in accord with the settlement
agreement. Our analysis indicates that
extending this flexibility beyond 2014
will have a neutral or net beneficial
effect on overall emissions.

Yellow Marker Amendments

The yellow marker amendments
address an oversight in the original
nonroad diesel rulemaking. In that
rulemaking, the regulations failed to
incorporate provisions described in the
rulemaking preamble. The preamble
made clear that EPA intended to allow
500 ppm locomotive marine (LM) diesel
fuel containing greater than 0.10
milligrams per liter of Solvent Yellow
124 (SY124) time to transition out of the
fuel distribution system. However, the
regulations are not consistent with the
preamble and did not provide this same
allowance.

Specifically, the regulations as
currently written do not provide any
transition time for unmarked LM fuel
delivered from a truck loading rack
beginning June 1, 2012 to work its way
through the fuel distribution system
downstream of the truck loading rack.
The yellow marker amendments will
allow 500 ppm LM diesel fuel at any
point in the fuel distribution and end
use system to contain more than 0.10
milligrams per liter of SY 124 through
November 30, 2012. This regulatory
change will allow marked LM diesel
fuel to transition normally through the
LM fuel distribution and use system.
Today’s rule also amends the regulation
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to clarify the transition of the solvent
yellow 124 marker out of heating oil
beginning June 1, 2014. After December
1, 2014, EPA will no longer have any
requirements with respect to the use of
the SY 124 marker.

C. Costs and Benefits

These three sets of amendments
attempt to provide new opportunities
for RIN generation under the RFS
program and necessary flexibilities and
transition periods for those affected by
EPA’s transmix and marker
requirements. Therefore, EPA believes
that these amendments will impose no
new direct costs or burdens on regulated
entities beyond the minimal costs
associated with reporting and

recordkeeping requirements. At the
same time, EPA does not believe that
any of these amendments will adversely
impact emissions.

II. Why is EPA issuing a direct final
rule?

EPA is publishing this rule without a
prior proposed rule because this may be
viewed as a noncontroversial action that
would not receive adverse comment.
However, in the ‘“Proposed Rules”
section of today’s Federal Register, we
are publishing a separate document that
will serve as the proposal to adopt the
provisions in this direct final rule if
adverse comments or a hearing request
are filed on the rule or any portion of
the rule.? We will not institute a second

comment period on this action. Any
parties interested in commenting must
do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

IIL. Does this action apply to me?

Entities potentially affected by this
action include those involved with the
production, distribution and sale of
transportation fuels, including gasoline
and diesel fuel, or renewable fuels such
as ethanol and biodiesel, as well as
those involved with the production,
distribution and sale of other fuel oils
that are not transportation fuel.
Regulated categories and entities
affected by this action include:

Category NAICS codes2 | SIC codesP Exargglljle;gé f,gﬁ’;‘s'a"y
Industry 324110 2911 | Petroleum refiners, importers.
Industry ... 325193 2869 | Ethyl alcohol manufacturers.
Industry ... 325199 2869 | Other basic organic chemical manufacturers.
Industry ... Various Various | Transmix Processors.
Industry ... 424690 5169 | Chemical and allied products merchant wholesalers.
Industry ... 424710 5171 | Petroleum bulk stations and terminals.
Industry ... 424720 5172 | Petroleum and petroleum products merchant wholesalers.
Industry 454319 5989 | Other fuel dealers.

aNorth American Industry Classification System (NAICS).
b Standard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could be potentially regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
entity is regulated by this action, you
should carefully examine the
applicability criteria of Part 80, subparts
D, E and F of title 40 of the Code of
Federal Regulations. If you have any
question regarding applicability of this
action to a particular entity, consult the
person in the preceding FOR FURTHER
INFORMATION CONTACT section above.

IV. What should I consider as I prepare
my comments for EPA?

A. Submitting information claimed as
CBI. Do not submit this information to
EPA through www.regulations.gov or
email. Clearly mark the part or all of the
information that you claim to be CBIL.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within

1The proposed rule contains all aspects of this
direct final rule and seeks comments. Additionally,
this document also requests comments on one issue
that is not included in the direct final rule: whether

the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree.
Suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

the amendments to the requirements for locomotive

and marine diesel fuel produced by transmix
processors should be extended to fuel used inside
the Northeast Mid-Atlantic Area.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

C. Docket Copying Costs. You may be
charged a reasonable fee for
photocopying docket materials, as
provided in 40 CFR part 2.

V. Amendments Under the Renewable
Fuel Standard Program

A. Amended Definition of Heating Oil

EPA is issuing a direct final rule to
amend the definition of heating oil in 40
CFR 80.1401 in the renewable fuel
standard (“RFS” or “RFS2”) program
promulgated under section 211(o) of the
Clean Air Act (CAA).2 This amendment
will expand the scope of renewable
fuels that can generate Renewable
Identification Numbers (‘“‘RINs”’) as

2The Energy Independence and Security Act
(EISA) of 2007 amended section 211(0) of the Clean
Air Act (CAA), which was originally added by the
Energy Policy Act (EPAct) of 2005.
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home heating oil to include fuel oil that
will be used to generate heat to warm
buildings or other facilities where
people live, work, recreate, or conduct
other activities. This rule will allow
producers or importers of fuel oil that
meets the amended definition of heating
oil to generate RINs, provided that other
requirements specified in the
regulations are met. Fuel oils used to
generate process heat, power, or other
functions will not be approved for RIN
generation under the amended
definition of heating oil, as these fuels
are not within the scope of “home
heating 0il” as that term is used in the
Energy Independence and Security Act
of 2007 (“EISA”), for the RFS program.
The amendment will not modify or limit
fuel included in the current definition
of heating oil at 40 CFR 80.2(ccc).

The RFS program requires the
production and use of renewable fuel to
replace or reduce the quantity of fossil
fuel present in transportation fuel.
Under EPA’s RFS program this is
accomplished by providing for the
generation of RINs by producers or
importers of qualified renewable fuel.
RINs are transferred to the producers or
importers of gasoline and diesel
transportation fuel who then use the
RINs to demonstrate compliance with
their renewable fuel volume obligations.
RINs also serve the function of credits
under the RFS program.

Congress provided that EPA could
also establish provisions for the
generation of credits by producers of
certain renewable fuel that was not used
in transportation fuel, called “additional
renewable fuel.” 3 Additional renewable
fuel is defined as fuel that is produced
from renewable biomass and that is
used to replace or reduce the quantity
of fossil fuel present in home heating oil
or jet fuel.# In essence, additional
renewable fuel has to meet all of the
requirements applicable to qualify it as
renewable fuel under the regulations,
with the only difference being that it is
blended into or is home heating oil or
jet fuel. This does not change the
volume requirements of the statute
itself, however this can provide an
important additional avenue for parties
to generate RINs for use by obligated
parties, thus promoting the overall cost-

3 “EISA changed the definition of ‘renewable fuel’
to require that it be made from feedstocks that
qualify as ‘renewable biomass.” EISA’s definition of
the term ‘renewable biomass’ limits the types of
biomass as well as the types of land from which the
biomass may be harvested.”” Regulation of Fuels and
Fuel Additives: Changes to Renewable Fuel
Standard Program, 75 FR 14670, 14681 (March 26,
2010).

4 See CAA sections 211(0)(1)(A) and (o)(5)(E).

effective production and use of
renewable fuels.

EPA addressed the provision for
additional renewable fuels in the RFS2
rulemaking, specifically addressing the
category of “home heating oil.” EPA
determined that this term was
ambiguous, and defined it by
incorporating the existing definition of
heating oil at 40 CFR 80.2(ccc). EPA
stated that:

EISA uses the term “home heating oil” in
the definition of “additional renewable fuel.”
The statute does not clarify whether the term
should be interpreted to refer only to heating
oil actually used in homes, or to all fuel of
a type that can be used in homes. We note
that the term ‘home heating oil’ is typically
used in industry in the latter manner, to refer
to a type of fuel, rather than a particular use
of it, and the term is typically used
interchangeably in industry with heating oil,
heating fuel, home heating fuel, and other
terms depending on the region and market.
We believe this broad interpretation based on
typical industry usage best serves the goals
and purposes of the statute. If EPA
interpreted the term to apply only to heating
oil actually used in homes, we would
necessarily require tracking of individual
gallons from production through ultimate
[use] in homes in order to determine
eligibility of the fuel for RINs. Given the
fungible nature of the oil delivery market,
this would likely be sufficiently difficult and
potentially expensive so as to discourage the
generation of RINs for renewable fuels used
as home heating oil. This problem would be
similar to that which arose under RFS1 for
certain renewable fuels (in particular
biodiesel) that were produced for the
highway diesel market but were also suitable
for other markets such as heating oil and
non-road applications where it was unclear
at the time of fuel production (when RINs are
typically generated under the RFS program)
whether the fuel would ultimately be eligible
to generate RINs. Congress eliminated the
complexity with regards to non-road
applications in RFS2 by making all fuels
used in both motor vehicle and nonroad
applications subject to the renewable fuel
standard program. We believe it best to
interpret the Act so as to also avoid this type
of complexity in the heating oil context.
Thus, under today’s regulations, RINs may be
generated for renewable fuel used as “heating
0il,” as defined in existing EPA regulations
at § 80.2(ccc). In addition to simplifying
implementation and administration of the
Act, this interpretation will best realize the
intent of EISA to reduce or replace the use
of fossil fuels.5

The existing definition of heating oil
at 40 CFR 80.2(ccc) means “any #1, #2,
or non-petroleum diesel blend that is
sold for use in furnaces, boilers,
stationary diesel engines, and similar
applications and which is commonly or
commercially known or sold as heating
oil, fuel oil, or similar trade names, and

575 FR 14670, 14687 (March 26, 2010).

that is not jet fuel, kerosene, or [Motor
Vehicle, Non-Road, Locomotive and
Marine (MVNRLM)] diesel fuel.” The
existing definition of non-petroleum
diesel at 40 CFR 80.2(sss) means a diesel
fuel that contains at least 80 percent
mono-alkyl esters of long chain fatty
acids derived from vegetable oils or
animal fats. Thus, in order to generate
RINs for home heating oil that is a non-
petroleum diesel blend, the fuel must
contain at least 80 percent mono-alkyl
esters of long chain fatty acids derived
from vegetable oils or animal fats, as
well as meeting all other requirements
of the RFS2 regulations. Since the
promulgation of the RFS2 final rule, we
have received a number of requests from
producers to consider expanding the
scope of the home heating oil provision
to include additional fuel oils that are
produced from qualifying renewable
biomass but do not meet the regulatory
definition of heating oil because they
are not #1 or #2 diesel and do not
contain at least 80 percent mono-alkyl
esters. Parties raising this issue have
suggested that limiting ‘““home heating
0il” to the fuel types defined in 40 CFR
80.2(ccc) disqualifies certain types of
renewable fuel oils that could be used
for home heating and that this limitation
does not align with our reasoning in the
preamble to take a broad interpretation
of the term “home heating 0il” in CAA
section 211(o).

EPA has considered this issue further
and is revising the definition of heating
oil in the RFS2 program to expand the
scope of fuels that can generate RINs as
heating oil. EPA is revising the
definition such that RINs also may be
generated by renewable fuel that is fuel
oil and is used to heat interior spaces of
homes or buildings to control ambient
climate for human comfort. This will
not include fuel oils used to generate
process heat, power, or other functions.
The fuel oil must be used to generate
heat to warm buildings or other
facilities where people live, work,
recreate, or conduct other activities. The
fuel oil must only be used in heating
applications, where the sole purpose of
the fuel’s use is for heating and not for
any other combined use such as process
energy use. We are amending the
existing definition of heating oil in 40
CFR 80.1401 to include fuel oils that are
used in this way. This is in addition to
the fuel oils currently included in the
definition of heating oil at 40 CFR
80.2(ccc), and will not modify or limit
the fuel included in the current
definition.

EPA believes this expansion of the
scope of the home heating oil provision
is appropriate and authorized under
CAA section 211(0). As EPA described
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in the RFS2 final rule, Congress did not
define the term “home heating oil,” and
it does not have a fixed or definite
commercial meaning. In the RFS2 final
rulemaking, EPA focused on whether
the provision was limited to heating oil
actually used in homes. EPA noted that
the term home heating oil is usually
used in the industry to refer to one type
of fuel, and not to a specific use for the
fuel. Given this more general usage of
the term, and the practical barriers that
would have arisen if the term was
defined as fuel actually used to heat
homes, EPA defined the scope of home
heating oil in a more specific fashion by
identifying those types of fuel oils that
are typically used to heat homes. EPA
determined this was a reasonable
interpretation of an ambiguous statutory
provision that simplified
implementation and administration of
the Act and promoted achievement of
the goals of the RFS program.

In the RFS2 rulemaking, EPA focused
on the kinds of fuel oils that can be used
to heat homes. The expansion of the
definition adopted in this rulemaking
will address two types of fuel oils not
included in the current definition of
heating oil. First, the amended
definition will include additional fuel
oils that are actually used to heat
homes, even if they do not meet the
current definition of heating oil. This is
clearly within the scope of the statutory
provision for home heating oil.

Second, the amended definition will
include fuel oils that are used to heat
facilities other than homes to control
ambient climate for human comfort.
Under the current definition of heating
oil, a fuel oil meets the definition based
on its physical properties and its use in
furnaces, boilers, stationary diesel
engines, and similar applications, not
whether it is actually used to heat a
home. The basic decision made in the
RFS2 final rulemaking was to allow RIN
generation for the group of fuel oils that
are typically used for home heating
purposes. Under the current definition
the relationship of the fuel oil to heating
homes is that the fuel oil is of the type
that is typically used for and can be
used for that purpose.®

In the amended definition, qualifying
fuel oils will be used for heating places
where people live, work, or recreate,
and not just their homes. It focuses more
on what is getting heated—people—and
not where the people are located. EPA
believes this is a reasonable
interpretation of the phrase “home

6 This is different from other renewable fuels in
the RFS program, which are defined in terms of
their use as transportation fuel or jet fuel. See 40
CFR 80.1401, definitions of “renewable fuel” and
“transportation fuel.”

heating oil,” while recognizing that it is
not an obvious interpretation. This
interpretation recognizes the ambiguity
of the phrase used by Congress, which
is not defined and does not have a clear
and definite commercial meaning. It
gives reasonable meaning to the term
home heating oil, by limiting the
additional fuel oils to fuel oils when
used for heating of facilities that people
will occupy, and excluding fuel oils
when used for other purposes such as
generation of energy used in the
manufacture of products. It also focuses
on the aspect of home that is important
here—the heating of people—
recognizing that EPA has already
determined that fuel oil can be included
in the scope of home heating oil even if
it is not actually used to heat a home.
This interpretation will also promote
the purposes of the EISA and the RFS
program. It will promote the purposes of
the EISA in that it will increase the
production and use of renewable fuels
by introducing new sources of fuel
producers to the RFS program. It will
specifically promote the RFS
programmatic goals by facilitating the
generation of RINs for renewable fuels
that reduce emissions of greenhouse
gases compared to fossil fuels. For
example, EPA has received information
from Envergent Technologies (alliance
of Ensyn and UOP/Honeywell) that such
an expanded definition of heating oil
would result in nearly immediate
production of 3.5 million gallons from
their existing facilities, with an
additional projected production of up to
45 million gallons per year within 24
months following regulatory action.
Based on this information from
Envergent Technologies, application of
the expanded definition of heating oil to
the entire industry would result in the
production of many more million
additional gallons of renewable fuel.

B. Lifecycle Greenhouse Gas Assessment
of the Amended Definition of Heating
Oil

EPA has also evaluated whether any
revisions will need to be made to Table
1 to 40 CFR 80.1426 that lists the
applicable D codes for each fuel
pathway for use in generating RINs in
the RFS2 regulations in light of the
additional fuel oils included in the
expanded definition of heating oil. As
discussed below, EPA has determined
that the applicable D code entries for
heating oil in Table 1 to 40 CFR 80.1426
will continue to be appropriate and will
not need to be revised in light of the
expanded definition of heating oil.

Under the RFS program, EPA must
assess lifecycle greenhouse gas (GHG)
emissions to determine which fuel

pathways meet the GHG reduction
thresholds for the four required
renewable fuel categories. The RFS
program requires a 20% reduction in
lifecycle GHG emissions for
conventional renewable fuel (except for
grandfathered facilities and volumes), a
50% reduction for biomass-based diesel
or advanced biofuel, and a 60%
reduction for cellulosic biofuel. For the
final RFS2 rule, EPA assessed the
lifecycle greenhouse gas emissions of
multiple renewable fuel pathways and
classified pathways based on these GHG
thresholds, as compared to the EISA
statutory baseline.” In addition, EPA has
added several pathways since the final
rule was published. Expanding the
definition of heating oil does not affect
these prior analyses.

The fuel pathways consist of fuel
type, feedstock, and production process
requirements. GHG emissions are
assessed at all points throughout the
lifecycle pathway. For instance,
emissions associated with sowing and
harvesting of feedstocks and in the
production, distribution and use of the
renewable fuel are examples of what are
accounted for in the GHG assessment. A
full accounting of emissions is then
compared with the petroleum baseline
emissions for the transportation fuel
being replaced. The lifecycle GHG
emissions determination is one factor
used to determine compliance with the
regulations.

There are currently several fuel
pathways that list heating oil as a fuel
type with various types of feedstock and
production processes used, qualifying
the heating oil pathways as either
biomass-based diesel, advanced, or
cellulosic. The determinations for these
different pathways were based on the
current definition of heating oil. The
pathways also include several types of
distillate product including diesel fuel,
jet fuel and heating oil.

The lifecycle calculations and
threshold determinations are based on
the GHG emissions associated with
production of the fuel and processing of
the feedstock. Converting biomass
feedstocks such as triglycerides (if oils
are used as feedstock) or hemi-cellulose,
cellulose, lignin, starches, etc. (if solid
biomass feedstock is used) into heating
oil products and can be accomplished
through either a biochemical or
thermochemical process converting
those molecules into a fuel product. The
existing heating oil pathways were
based on the current definition of the
fuel, and were based on a certain level
of processing to produce #1, #2, or a
non-petroleum diesel blend and the

7 See Table 1 to 40 CFR 80.1426.
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related energy use and GHG emissions
that were part of the lifecycle
determination for those fuel pathways.

The main difference between the
current definition of heating oil, which
refers to #1, #2, or a non-petroleum
diesel blend, and the expanded
definition adopted in this rulemaking is
that the expanded definition will
include heavier types of fuel oil with
larger molecules. Based on the type of
conversion process, producing these
heavier fuel oil products versus the #1,
#2, or a non-petroleum diesel blend will
affect the amount of energy used and
therefore the GHG emissions from the
process. There are two main paths for
producing a fuel oil product from
biomass. In one the biomass is
converted into a biocrude which is
further refined into lighter products. In
this case producing a heavier fuel oil
product will require less processing
energy and have lower GHG emissions
than converting the same feedstock into
a #1, #2, or non-petroleum diesel blend.

In the other type of process the
compounds in the biomass are changed
into a set of intermediary products, such
as hydrogen (H) and carbon monoxide
(CO).8 These compounds are then either
catalytically or biochemically converted
into the fuel product. In this case, the
vast majority of the energy is associated
with breaking down the feedstock into
the set of intermediary compounds. The
process used and the energy needed for
it does not vary based on the type of fuel
that is then produced from these
intermediary compounds. The type of
fuel could affect the type of catalyst or
biological process used to change the
intermediary compounds into the fuel
product, but based on EPA calculations
and assessments developed as part of
the RFS2 rulemaking,? this will have no
real impact on the energy used or the
GHG emissions associated with
converting the biomass into a different
fuel product.

Based on these considerations, EPA
believes the GHG emissions associated
with producing the fuel oil included in
the expanded definition will be the
same or lower than the GHG emissions
associated with producing #1, #2, or
non-petroleum diesel blend. Therefore,
EPA believes the prior life cycle

8 This describes the Fischer-Tropsch process.
Other processes rely on forming different sets of
compounds from the biomass, and then producing
the fuel product from the set of compounds.

9 “Regulation of Fuel and Fuel Additives;
Changes to Renewable Fuel Standard Program,” 75
FR 14670, available at http://www.gpo.gov/fdsys/
pkg/FR-2010-03-26/pdf/2010-3851.pdf. See also,
EPA’s summary factsheet, “EPA Lifecycle Analysis
of Greenhouse Gas Emissions from Renewable
Fuels,” available at http://www.epa.gov/otaq/
renewablefuels/420f10006.pdf.

analysis for heating oil support applying
the existing pathways for fuel oil in the
RFS2 regulations to the expanded
definition of heating oil. Once the
regulatory change to the definition of
“heating o0il” is final, all of the
pathways currently applicable to
heating oil under Table 1 to 40 CFR
§80.1426 would apply to the expanded
definition of heating oil.

C. Additional Registration, Reporting,
Product Transfer Document, and
Recordkeeping Requirements

1. Additional Requirements for the
Amended Definition of Heating Oil

An important issue to address is how
to implement such an expanded
definition. As EPA recognized in the
RFS2 rulemaking, fuel oils end up being
used in a variety of different uses, where
the fuel producer may have little
knowledge at the time of production as
to eventual use of the fuel. This is
especially the case where the fuel oil is
distributed in a fungible distribution
system. EPA addressed this in the RSF2
rulemaking by defining home heating
oil as a type of fuel with certain
characteristics, irrespective of where it
was used. This approach avoided the
need to track the fuel to its actual use,
and including the characteristics of the
fuel in its definition in 40 CFR 80.1401,
was adequate to retain a close tie to the
concept underlying home heating oil.

The expansion of the definition raises
this same issue but in a more significant
way. While the expansion of the
definition includes some limited
physical characteristics that fuels oils
will need to meet in order to qualify for
generating RINs, it does not provide
sufficient specificity to differentiate
between those fuels oils used to heat
buildings for climate control for human
comfort and those used to generate
process heat or other purposes.
Therefore, for eligible fuel oils other
than those qualifying under the existing
definition in 40 CFR 80.2(ccc), EPA is
requiring that the renewable fuel
producer or importer have adequate
documentation to demonstrate that the
fuel oil volume for which RINs were
generated was used to heat buildings for
climate control for human comfort and
meets the expanded definition of
heating oil prior to generating RINs.

EPA recognizes that under the current
definition of heating oil no tracking or
other documentation of end use is
required, and some heating oils that
meet the current definition could end
up being used for other purposes.
However, in all cases the heating oil
under the current definition has to have
the physical or other characteristics that

tie it to the type of fuel oil used to heat
homes. In addition, because these fuel
oils will qualify to generate RINs under
the RFS program, it will likely lead to
their use for heating of buildings, and
not for generation of process heat. For
the fuel oils included in the expanded
definition, the tie to home heating oil
will not be the physical characteristics
of the fuel oil but instead its actual
usage for heating for the purposes of
climate control for human comfort.

In order to verify that the fuel oils are
actually used to generate heat for
climate control purposes, EPA is
adopting the following registration,
recordkeeping, product transfer
document (PTD) and reporting
requirements. These requirements will
not apply to fuels qualifying under the
existing 40 CFR 80.2(ccc) of the
regulations. If RINs are generated for
fuel oils under the expansion of the
scope of home heating oil in today’s
rule, and those fuel oils are designated
for but not actually used to generate
heat for climate control purposes, but
for some other purpose, all parties
involved in either the generation,
assignment, transfer or use of that RIN,
including the end user of that fuel oil,
are subject to and liable for violations of
the RFS2 regulations and the CAA.

a. Registration

For the purpose of registration, EPA is
allowing the producer of the expanded
fuel oil types to establish their facility’s
baseline volume in the same manner as
all other producers under the RFS
program, e.g., based on the facility’s
permitted capacity or actual peak
capacity. Additionally though, we are
requiring producers of the expanded
fuel oil types to submit affidavits in
support of their registration, including a
statement that the fuel will be used for
the purposes of heating interior spaces
of homes or buildings to control
ambient climate for human comfort, and
no other purpose. We also require that
producers submit secondary affidavits
from the existing end users to verify that
the fuel is actually being used for a
qualifying purpose. We are also
adopting new reporting, product
transfer documents (PTD), and
recordkeeping requirements discussed
below that will be used as a means for
verification that the qualifying fuel is
being used in an approved application.
These requirements are necessary to
assure confidence that the fuel used to
generate RINs is actually used for a
qualifying purpose because these types
of fuel have not previously been used as
heating oil, and are not readily
identifiable by their physical
characteristics. Without such


http://www.gpo.gov/fdsys/pkg/FR-2010-03-26/pdf/2010-3851.pdf
http://www.gpo.gov/fdsys/pkg/FR-2010-03-26/pdf/2010-3851.pdf
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safeguards, EPA could not be confident
that the fuel is used as heating oil, and
end users might not have adequate
notice that the fuel must be used as
heating oil. EPA believes these
requirements will place a small burden
on producers and end users, and greatly
benefit the integrity of the program.

b. Reporting, Product Transfer
Documents and Recordkeeping
Requirements

For the purpose of continued
verification after registration, EPA is
adopting additional requirements for
reporting in § 80.1451(b)(1)(ii)(T), PTDs
in §80.1453(d), and recordkeeping in 40
CFR 80.1454(b), for the expanded fuel
oil types.

The reporting, PTD, and
recordkeeping requirements will help
ensure that the expanded fuel oil types
that are used to generate RINs are
actually used in a qualifying
application. For reporting, producers are
required to file quarterly reports with
EPA that identify certain information
about the volume of fuel oil produced
and used as heating oil. The additional
reporting requirements stipulate that the
producer of fuel oils submit affidavits to
EPA reporting the total quantity of the
fuel oils produced, the total quantity of
the fuel oils sold to end users, and the
total quantity of fuel oils sold to end
users for which RINs were generated.
Additionally, affidavits from each end
user must be obtained by the producer
and reported to EPA, describing the
total quantity of fuel oils received from
the producer, the total amount of fuel
oil used for qualifying purposes, the
date the fuel oil was received from the
producer, the blend level of the fuel oil,
quantity of assigned RINs received with
the renewable fuel, and quantity of

assigned RINs that the end user
separated from the renewable fuel, if
applicable.10 The additional product
transfer document requirement
associated with the expanded definition
of heating oil is that a PTD must be
prepared and maintained between the
fuel oil producer and the final end user
for the legal transfer of title or custody
of a specific volume of fuel oil that is
designated for use, and is actually used,
only for the purpose of heating interior
spaces of buildings to control ambient
climate for human comfort. This
additional PTD requirement requires
that the PTD used to transfer ownership
or custody of the renewable fuel must
contain the statement: “This volume of
renewable fuel is designated and
intended to be used to heat interior
spaces of homes or buildings to control
ambient climate for human comfort. Do
NOT use for process heat or any other
purpose, pursuant to 40 CFR
§80.1460(g).” EPA believes that this
PTD requirement will help to ensure
that each gallon of fuel oil that is
transferred from the producer to the end
user is used for qualifying purposes
under the expanded definition of
heating oil. If the fuel oil is sent to the
end user, but the fuel oil is not actually
used to generate heat for climate control
purposes, but for some other non-
qualifying purpose, then the RINs that
were generated for that fuel oil must be
immediately retired and reported under
40 CFR 80.1451. The additional
recordkeeping requirement is that
producers are required to keep copies of
the contracts which describe the fuel oil
under contract with each end user.
Consistent with existing regulations,
producers are required to maintain all
documents and records submitted for
registration, reporting, and PTDs as part

of the producer’s recordkeeping
requirements. EPA believes the
producer’s maintenance of these records
will allow for continued tracking and
verification that the end use of the fuel
oil is in compliance with the expanded
definition of heating oil.

D. Additional Requirement for RIN
Generation

We are also amending the regulatory
text that describes the general
requirements for how RINs are
generated and assigned to batches of
renewable fuel by renewable fuel
producers and importers. This will
explicitly clarify a requirement that
always existed: that producers and
importer of renewable fuel who generate
RINs must comply with the registration
requirements of 40 CFR 80.1450, the
reporting requirements of 40 CFR
80.1451, the recordkeeping
requirements of 40 CFR 80.1454, and all
other applicable regulations of this
subpart M. This is a generally applicable
requirement—not specific to fuel
meeting the definition of home heating
oil. See amended section
80.1426(a)(1)({il).

VI. Amendments Related to Transmix

The final regulations for the nonroad
diesel program were published in the
Federal Register on June 24, 2004.11
The provisions in the nonroad diesel
rule related to transmix processors were
modified by the Category 3 Marine
diesel final rule that was published on
April 30, 2010.2 This action amends
the requirements for diesel fuel
produced by transmix processors. Below
is a table listing the provisions that we
are amending. The following sections
provide a discussion of these
amendments.

Proposed amendments to the
diesel program section

Description

80.511(b)(4)

80.513 (entire section) ........c.c.c.......
2014.
80.572(d) .veeeerreeeeeee e
80.597(d)(3)(ii)

Amended to allow for the production and sale of 500 ppm locomotive and marine (LM) diesel fuel pro-
duced from transmix past 2014.
Amended to allow for the production and sale of 500 ppm LM diesel fuel produced from transmix past

Amended to extend 500 ppm LM diesel fuel label past 2012.
Amended to include 500 ppm LM diesel fuel in the list of fuels that an entity may deliver or receive custody
of past June 1, 2014.

10EPA does not expect that the expanded
definition of home heating oil will result in an
obligation on home owners or small businesses.
Based on our analysis of the market, qualifying fuel

oil is expected to be used in large industrial settings

or apartment buildings, not in individual homes.
Therefore, EPA anticipates that the information it

is requiring would be readily available and
producible by these entities.

1169 FR 38958 (June 24, 2004).

1275 FR 22896 (April 30, 2010).
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A. Extension of the Diesel Transmix
Provisions Outside of the Northeast
Mid-Atlantic Area and Alaska Beyond
2014

Batches of different fuel products
commonly abut each other as they are
shipped in sequence by pipeline. When
the mixture between two adjacent
products is not compatible with either
product, it is removed from the pipeline
and segregated as transmix. Transmix
typically is gathered for reprocessing at
the end of the fuel distribution system
far from a refinery. In addition to the
long transportation distances to return
transmix to a refinery for reprocessing,
incorporating transmix into a refinery’s
feed also presents technical and
logistical refining process challenges
that typically make refinery
reprocessing an unattractive option.
Thus, transmix processers provide a
valuable service in maintaining an
efficient fuel distribution system.
Transmix processing facilities handle
very low volumes of fuel compared to
a refinery and hence are limited to the
use of a simple distillation tower and
additional blendstocks to manufacture
finished fuels. There is currently no
desulfurization equipment which has
been demonstrated to be suitable for
application at a transmix processor
facility. The cost of installing and
operating a currently available
desulfurization unit is too high in
relation to the small volume of distillate
fuel produced at transmix processing
facilities. Some products shipped by
pipeline such as jet fuel and heating oil
are subject to relatively high sulfur
specifications (e.g., maximum 3,000
ppm for jet fuel). The presence of such
high sulfur products in multi-product
pipelines and consequently in transmix
constrains the ability of transmix
processors to produce a low sulfur
distillate product.

The engine emission standards
finalized in the nonroad diesel
rulemaking for new nonroad,
locomotive, and Category 1 & 2 (C1 &
C2) marine engines necessitates the use
of sulfur-sensitive emissions control
equipment which requires 15 ppm
sulfur diesel fuel to function properly.13
Accordingly, the nonroad rule required
that nonroad, locomotive and marine
(NRLM) diesel fuel must meet a 15 ppm
sulfur standard in parallel with the
introduction of new sulfur-sensitive
emission control technology to NRLM
equipment. Beginning June 1, 2014, the
nonroad diesel rule required that all
NRLM diesel fuel produced by refiners

13 Gontrol of Emissions of Air Pollution from
Nonroad Diesel Engines and Fuel, Final Rule, 69 FR
38958 (June 24, 2004).

and importers must meet a 15 ppm
sulfur standard. The nonroad diesel rule
included special provisions to allow the
continued use of 500 ppm sulfur
locomotive and marine (LM) diesel fuel
produced from transmix beyond 2014 in
older technology engines as long as such
engines remained in the in-use fleet.
These provisions along with other now
expired flexibilities in the diesel
program were designed to minimize and
postpone the impacts on transmix
processors of transitioning to a
condition where all highway, nonroad,
locomotive, and marine diesel engines
can only operate on 15 ppm diesel
fuel.2# The 500 ppm LM diesel transmix
provisions were limited to areas outside
of the Northeast Mid-Atlantic Area
(NEMA) and Alaska because it was
judged that the heating oil market in
these areas would provide a sufficient
outlet for transmix distillate in these
areas.'® Excluding the NEMA area and
Alaska also allowed us to exempt the
NEMA area and Alaska from the fuel
marker provisions that are a part of the
compliance assurance regime. The
continuation of the 500 ppm LM diesel
transmix provisions beyond 2014
(finalized in the nonroad rule) was
supported by ongoing recordkeeping,
reporting, and fuel marker provisions
that were established to facilitate
enforcement during the phase in of the
diesel sulfur program.16

In the development of the proposed
requirements for Category 3 (C3) marine
engines, EPA worked with industry to
evaluate how the enforcement

14 As discussed in the original nonroad diesel
rulemaking, as LM equipment is retired from
service, the market for 500 ppm LM will gradually
diminish and eventually disappear. Given the long
lifetime of LM equipment (in many cases 40 years
or more), we anticipate that a market for 500 ppm
LM will remain for a significant amount of time.
This phase-out time will also allow transmix
processors to transition to their >15ppm sulfur
distillate product to other markets (C3 marine,
heating oil, process heat). It may also allow
sufficient time for the introduction of
desulfurization equipment that is suitable for use at
transmix processing facilities.

15 The NEMA area is defined in 40 CFR
80.510(g)(1) as follows: (1) Northeast/Mid-Atlantic
Area, which includes the following States and
counties, through May 31, 2014: North Carolina,
Virginia, Maryland, Delaware, New Jersey,
Connecticut, Rhode Island, Massachusetts,
Vermont, New Hampshire, Maine, Washington DC,
New York (except for the counties of Chautauqua,
Cattaraugus, and Allegany), Pennsylvania (except
for the counties of Erie, Warren, McKean, Potter,
Cameron, Elk, Jefferson, Clarion, Forest, Venango,
Mercer, Crawford, Lawrence, Beaver, Washington,
and Greene), and the eight eastern-most counties of
West Virginia (Jefferson, Berkeley, Morgan,
Hampshire, Mineral, Hardy, Grant, and Pendleton).

16 This included the now-completed phase-in of
15 ppm highway diesel fuel and 15 ppm nonroad
diesel fuel as well as the phase-out of the small
refiner and credits provisions for LM diesel fuel
that will be completed in 2014.

provisions for the new 1,000-ppm C3
marine diesel fuel to be introduced in
June of 2014 could be incorporated into
existing diesel program provisions.?
Our assessment based on input from
industry at the time indicated that
incorporating the new C3 marine fuel
into the diesel program enforcement
mechanisms while preserving the 500
ppm diesel transmix flexibility could
not be accomplished without retaining
significant existing burdens and
introducing new burdens on a broad
number of regulated parties. We also
concluded that the new C3 marine
diesel market would provide a sufficient
outlet for transmix processors distillate
product in place of the 500 ppm LM
diesel market. Thus, we believed the
500 ppm LM diesel transmix flexibility
would no longer be needed after 2014.
Hence, we requested comment on
whether we should eliminate the 500
ppm LM transmix provisions in parallel
with the implementation of the C3
marine diesel sulfur requirement. This
approach allowed for a significant
reduction in the regulatory burden on a
large number of industry stakeholders
through the retirement of the diesel
program’s designate-and-track and fuel
marker requirements. All of the
comments that we received on the
proposed rule were supportive of the
approach. Consequently, we finalized
the approach in the C3 marine final rule
that was published on April 30, 2010.18
EPA received a petition from a group
of transmix processors on June 29, 2010,
requesting that the Agency reconsider
and reverse the 2014 sunset date for the
500 ppm LM transmix flexibility.19 A
parallel petition for judicial review was
filed with the U.S. Court of Appeals, DC
Circuit.2° The transmix processors
stated that they were not aware of the

17 Gontrol of Emissions From New Marine
Compression-Ignition Engines at or Above 30 Liters
per Cylinder; Proposed Rule, 74 FR 44442 (August
28, 2009).

18 Control of Emissions From New Marine
Compression-Ignition Engines at or Above 30 Liters
per Cylinder; Final Rule, 75 FR 22896 (April 30,
2010).

19 “Petition to Reconsider Final Rule: Control of
Emissions from New Marine Compression Ignition
Engines at or Above 30 Liters per Cylinder; Final
Rule,” 75 FR 22,896 (April 30, 2010), Letter to EPA
Administrator Lisa Jackson dated June 29, 2010,
from Chet Thompson of Crowell and Moring LLP,
on behalf of Allied Energy Company, Gladieux
Trading and Marketing, Insight Equity Acquisition
Partners, LP, Liquid Titan, LLG, and Seaport
Refining and Environmental, LLC.

20 Petition for Review, United States Court of
Appeals for the District of Columbia Circuit,
Petitioners, Allied Energy Company, Gladieux
Trading and Marketing, Insight Equity Acquisition
Partners, LP, LiquidTitan, LLC, and Seaport
Refining and Environmental LLC, v. Respondent,
U.S. Environmental Protection Agency, Case 10—
1146, Document 1252640, Filed 06/29/2010.
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changes to the 500 ppm LM transmix
provisions until after they were
finalized. The petitioners also stated
that they believe that the C3 marine
market would not be a viable outlet for
their distillate product given the
increased distribution costs compared to
the 500 ppm LM market. Based on the
additional input that we received from
transmix processors and other
stakeholders in the fuel distribution
system during our consideration of the
petition, EPA believes that while the
increased costs for transportation of
transmix distillate product could be
accommodated, there is no compelling
reason not to extend the 500 ppm diesel
transmix flexibility beyond 2014 if such
costs can be avoided or deferred without
affecting the benefits from the diesel
sulfur program. A settlement agreement
has been finalized between EPA and the
petitioners under which EPA would
propose regulatory changes to
reintroduce the 500 ppm LM transmix
diesel flexibility for legacy LM
equipment.2! The amendments to the
diesel transmix provisions contained in
today’s action are in accord with the
settlement agreement.

Our analysis indicates that extending
the 500 ppm LM flexibility beyond 2014
would have a neutral or net beneficial
effect on overall vehicle emissions. The
use of 500 ppm LM from transmix
would be limited to older technology
engines that do not possess sulfur-
sensitive emissions control technology.
We believe that the 500 ppm LM
segregation and other associated
requirements would prevent misfueling
of sulfur-sensitive engines.

To evaluate the environmental
consequences of extending the diesel
transmix provisions, we compared the
potential increase in sulfate particulate
matter (PM) from the use of 500 ppm
LM from transmix in older engines to
the additional transportation emissions
associated with shipment to the
Category 3 (C3) marine market which
might be deferred by allowing
continued access to the 500 ppm LM
market. Markets for locomotive and
marine diesel tend to be nearer to
transmix processing facilities than
markets for C3 marine diesel. Therefore,
extending the diesel transmix
provisions would result in a reduction
in nitrogen oxides (NOx), volatile
organic compounds (VOCs), carbon
monoxide (CO), as well as PM emissions
that would otherwise be associated with
transporting transmix distillate product
to the more distant C3 market.

21 Notice of Proposed Settlement Agreement;
Request for Public Comment, 76 FR 56194
(September 12, 2011).

Although some batches of transmix
distillate product may approach the 500
ppm sulfur limit, we estimate that the
average sulfur content of transmix
distillate product would be no more
than 300 ppm.22 We estimate that
approximately 500 million gallons of
distillate fuel per year is produced from
transmix.23 Assuming that all of the
transmix distillate product would be
used as 500 ppm LM in older engines,
we estimate that an additional 70 tons
of sulfate PM would be produced
annually compared to the use of 15 ppm
diesel fuel.24 We believe that a
substantial fraction of transmix distillate
product would be used as heating oil
and C3 diesel fuel regardless of whether
the diesel transmix provisions are
extended. Also, as the older LM engines
are retired from service, the size of the
potential 500 ppm LM market will
diminish until all LM engines must use
15 ppm diesel fuel. Therefore, assuming
that all transmix distillate product
would be used as 500 ppm LM provides
an upper bound estimate of the
potential impact on PM emissions. We
estimate on average that transmix
processors would need to ship their
transmix distillate product an additional
150 miles by tank truck to reach the C3
Emission Control Area (ECA) marine
market as compared to the 500 ppm LM
market.25 This would result in an
additional 80 tons of PM emissions
annually. Thus, the PM emissions
associated with transport to the C3
marine market are roughly equal to the
increased sulfate PM emissions
associated with the continued use of
500 ppm LM. We estimate that the
increased transport distances could also
result in an additional 2,200 tons of
NOx, 220 tons of VOC, and 650 tons of
CO annually. Based on the above
discussion, we believe that the
extension of the 500 ppm LM provisions
beyond 2014 outside the NEMA area
and Alaska would have a neutral or net
positive environmental impact.

The extension of the 500 ppm LM
transmix flexibility would defer
additional transportation costs and
provide a lower-cost fuel for use in
older LM engines for many years to
come given that the useful life of LM

22 This is based on our review of data on the
sulfur levels of transmix distillate product from
various transmix processors.

23 Based on information provided by transmix
processors, we estimate that approximately 750
million gallons per year of transmix is produced
annually and that %4 of the transmix-derived
product is distillate fuel and Vs is gasoline.

24 Sulfate PM was converted to PM; 5 to allow a
comparison with PM; s from increased fuel
transport emissions.

25 There is no ability to ship transmix distillate
product to the C3 marine diesel market by pipeline.

engines can exceed 40 years.26
Therefore, extending this flexibility
would reduce the overall burden on
industry of compliance with EPA’s
diesel sulfur program. Providing
additional time for transmix processors
to evaluate how the C3 ECA marine
market will develop after 2014 would
also facilitate a smoother transition for
transmix processors from the 500 ppm
LM market as it gradually disappears
due to fleet turnover.

B. Revised Diesel Transmix Provisions

Industry stakeholders suggested
alternative enforcement mechanisms to
support the extended flexibility which
would not necessitate reinstating and
expanding the designate-and-track and
fuel marker provisions that were retired
by the C3 marine final rule.
Reinstatement and expansion of these
provisions would likely place an
unacceptable burden on a large number
of stakeholders, most of whom would
not handle 500 ppm LM. The suggested
alternative enforcement mechanism
would impose minimal additional
reporting and recordkeeping burdens
only on the parties that produce,
handle, and use 500 ppm LM. We
believe that this alternative enforcement
approach would meet the Agency’s
goals of ensuring that the pool of 500
ppm LM is limited to transmix distillate
and that 500 ppm LM is not used in
sulfur-sensitive emissions control
equipment.

The compliance assurance provisions
that we are using to support the
extension of the diesel transmix
flexibility are similar to those that were
used to support the small refiner
flexibilities in Alaska during the phase-
in of EPA’s diesel sulfur program.27 In
addition to registering as a refiner and
certifying that each batch of fuel
complies with the fuel quality
requirements for 500 ppm LM diesel
fuel, producers of 500 ppm transmix
distillate product would be required to
submit a compliance plan for approval
by EPA. This compliance plan would
provide details on how the 500 ppm LM
would be segregated through to the
ultimate consumer and its use limited to
the legacy LM fleet. The plan would be
required to identify the entities that
would handle the fuel and the means of
segregation. We believe that it is
appropriate to limit the number of
entities that would be allowed to handle
the fuel between the producer and the
ultimate consumer in order to facilitate

261n the 2011 edition of “Railroad Facts,” the
Association of American Railroads reported that in
2010 approximately 35% of the locomotive fleet
was at least 21 years old.

27 See 40 CFR 80.554(a)(4).
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EPA’s compliance assurance
activities.28 Based on conversations
with transmix processors, we believe
that specifying that no more than 4
separate entities handle the fuel
between the producer and the ultimate
consumer would not hinder the ability
to distribute the fuel.2® The plan would
need to identify the ultimate consumers
and include information on how the
product would be prevented from being
used in sulfur-sensitive equipment.

We understand that some transmix
processors currently rely on shipment
by pipeline to reach the 500 ppm
locomotive diesel market.3° As a result,
the regulations allow 500 ppm LM to be
shipped by pipeline provided that it
does not come into contact with
distillate products that have a sulfur
content greater than 15 ppm. The
compliance plan would need to include
information from the pipeline operator
regarding how this segregation would be
maintained. Discussions with transmix
processors indicate that this
requirement would not limit their
ability to ship 500 ppm LM by pipeline.
If 500 ppm LM was shipped by pipeline
abutting 15 ppm diesel, the volume of
500 ppm LM delivered would likely be
slightly greater than that which was
introduced into the pipeline as a
consequence of cutting the pipeline
interface between the two fuel batches
into the 500 ppm LM batch. This small
increase in 500 ppm LM volume would
be acceptable.

To provide an additional safeguard to
ensure that volume of 500 ppm LM
diesel fuel does not swell
inappropriately, the volume increase
during any single pipeline shipment
must be limited to 2 volume percent or
less. This limitation on volume swell to
2 volume percent or less is consistent
with the limitation in 40 CFR 80.599
(b)(5) regarding the allowed swell in
volume during the shipment of highway
diesel fuel for the purposes of the
determination of compliance with the
now expired volume balance

28 An entity is defined as any company that takes
custody of 500 ppm LM diesel fuel.

29In most cases, fewer entities would take
custody of the product. In many cases, only a single
entity (a tank truck operator) would be in the
distribution chain between the transmix processor
and the ultimate consumer. However, we
understand that as many as 4 separate entities may
handle the product between the producer and
ultimate consumer if it is shipped by pipeline: the
tank truck operator to ship the product from the
producer to the pipeline, the pipeline operator, the
product terminal that receives the fuel from the
pipeline, and another tank truck operator to ship
the product to the ultimate consumer from the
terminal.

30500 ppm LM diesel fuel is shipped by a short
dedicated pipeline from a product terminal to a
locomotive refueling facility.

requirements under 40 CFR
80.598(b)(9)(vii)(B). Industry did not
object to this requirement, and
therefore, we believe that limiting the
volume swell of 500 ppm LM diesel fuel
during shipment by pipeline to 2
volume percent or less should provide
sufficient flexibility.

Product transfer documents (PTDs) for
500 ppm LM diesel are required to
indicate that the fuel must be
distributed in compliance with the
approved compliance assurance plan.
Entities in the distribution chain for 500
ppm LM diesel fuel are required to keep
records on the volumes of the 500 ppm
that they receive from and deliver to
each other entity. Based on input from
fuel distributors, keeping these records
will be a minimal additional burden, as
discussed in section VIIL.B. Such
entities are also required to keep records
on how the fuel was transported and
segregated. We would typically expect
that the volumes of 500 ppm LM
delivered would be equal to or less than
those received unless shipment by
pipeline occurred. Some minimal
increase in 500 ppm LM volume would
be acceptable due to differences in
temperature between when the shipped
and received volumes were measured
and interface cuts during shipment by
pipeline. Entities that handle 500 ppm
LM are required to calculate a balance
of 500 ppm LM received versus
delivered/used on an annual basis. If the
volume of fuel delivered/dispensed is
greater than that received, EPA would
expect that the records would indicate
the cause. If an entity’s evaluation of
their receipts and deliveries of 500 ppm
LM fuel indicated noncompliance with
the product segregation requirements,
the custodian would be required to
notify EPA. All entities in the 500 ppm
LM distribution chain are required to
maintain the specified records for 5
years and provide them to EPA upon
request.

VII. Amendments Related to the
Marker Requirements for Locomotive
and Marine Fuel

Today’s rule amends the regulatory
provisions regarding the transition in
the fuel marker requirements for 500
ppm LM diesel fuel in 2012 to address
an oversight in the original rulemaking
where the regulations failed to
incorporate provisions described in the
rulemaking preamble. Today’s rule also
amends the regulatory provisions
regarding the transition in the fuel
marker requirements for heating oil in
2014 to provide improved clarity.

The preamble in the nonroad diesel
final rule stated that EPA intended to
allow 500 ppm LM diesel fuel

containing greater than 0.10 milligrams
per liter of solvent yellow 124 (SY124)
to be present at any location in the fuel
distribution system (up to and including
retail and wholesale-purchaser-
consumer storage tanks) until
September 30, 2012.31 Although it was
not explicitly stated in the preamble, it
was implied that additional time would
be allowed for marked 500 ppm LM to
transition from the fuel tanks connected
to locomotive and marine engines,
consistent with the approach taken
regarding the implementation of more
stringent diesel fuel sulfur standards.
However, the nonroad diesel regulations
are not consistent with the preamble
and do not provide the allowance for
marked 500 ppm LM diesel fuel to
transition from fuel distribution and
end-user tanks. 40 CFR 80.510(e)
requires that all 500 ppm LM diesel fuel
delivered from a truck loading rack
located outside of the Northeast Mid-
Atlantic (NEMA) area and Alaska must
contain at least 6 mg/liter of SY124
through May 31, 2012. However, the
regulatory text at 40 CFR 80.510(f)
requires that beginning June 1, 2012,
any diesel fuel that contains 0.10 mg/
liter of SY124 must be designated as
heating oil. Thus, the regulations as
currently written do not provide any
transition time for marked LM fuel that
is present the distribution system as of
May 31, 2012 to work its way through
the fuel distribution system downstream
of the truck loading rack and through
the tanks connected to locomotive and
marine engines.

A number of locomotive and marine
wholesale purchaser-consumers have
taken custody of marked 500 ppm LM
diesel fuel that they will not be able to
consume prior to June 1, 2012. A
number of fuel suppliers also have
inventories of 500 ppm LM diesel fuel
on hand that they may not be able to sell
to LM diesel fuel users because such
users are concerned about clearing their
tanks of marked LM diesel fuel by June
1, 2012. This new rule allows marked
500 ppm LM diesel fuel to transition
normally through the fuel distribution
and use system, consistent with the
original intent of the nonroad diesel rule
preamble. Today’s rule allows 500 ppm
LM diesel fuel at any point in the fuel
distribution and end use system to
contain more than 0.10 milligrams per
liter of SY 124 through November 30,
2012.

We are implementing a single
transition date applicable at all points in

31“Control of Emissions for Air Pollution From
Nonroad Diesel Engines and Fuel; Final Rule,”
Section V.C.1.c., “The Period From June 1, 2012
Through May 31, 2014, 69 FR 39083, 39084 (June
29, 2004).
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the fuel distribution and use system
rather than a separate date applicable
through retail and wholesale-purchaser-
consumer (WPC) facilities and another
date applicable at all locations
including the tanks attached to
locomotive and marine equipment
because we believe that a stepped
compliance schedule is not necessary
and a single transition date provides the
most flexibility for regulated parties. We
expect that the marker will typically
transition out of retailer and WPC LM
diesel storage tanks well in advance of
November 30, 2012. We further expect
that users of LM diesel fuel can
coordinate with retail and WPC
facilities regarding deliveries of marked
500 ppm LM diesel fuel to ensure that
the fuel in storage tanks attached to LM
equipment is in compliance by
November 30, 2012.

Today’s rule also amends the
regulation to clarify the transition of the
solvent yellow 124 marker out of
heating oil beginning June 1, 2014.
Specifically, today’s rule amends the
regulations to clarify that after
December 1, 2014, EPA will no longer
have any requirements with respect to
the use of the solvent yellow 124
marker. This is consistent with the
intent expressed in our original nonroad
diesel fuel rulemaking. We do not
believe these changes will adversely
impact emissions.

VIII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order 12866 (58 CFR
51735 (October 4, 1993), this action is
a “significant regulatory action.”
Accordingly, EPA submitted this action
to the Office of Management and Budget
(OMB) for review under Executive
Orders 12866 and 13563 (76 FR 3821
(January 21, 2011) and any changes
made in response to OMB
recommendations have been
documented in the docket for this
action.

B. Paperwork Reduction Act

The information collection
requirements in this notice of proposed
rulemaking and direct final rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et. seq. The
Information Collection Request (ICR)
document prepared by EPA related to
the amended heating oil definition has
been assigned EPA ICR number 2462.01

and the ICR document prepared by EPA
for diesel fuel produced by transmix
producers has been assigned EPA ICR
number 2463.01. Supporting statements
for these proposed ICRs have been
placed in the docket. The proposed
information collections are described in
the following paragraphs.

This action contains recordkeeping
and reporting (registration and product
transfer documentation) that may affect
parties who produce or import
renewable fuels subject to the revised
definition of heating oil. EPA expects
that very few parties will be subject to
additional recordkeeping and reporting.
We estimate that up to 11 parties (i.e.,
RIN generators, consisting of up to 10
producers and one importer) may be
subject to the proposed information
collection over the next several years.32
We estimate an annual reporting burden
of 21 hours per respondent and an
annual recordkeeping burden of 24
hours, yielding a total per respondent
burden of 45 hours.33 Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
the instructions; develop, acquire,
install, and utilize technology and
systems for the purpose of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transit or otherwise
disclose the information. Burden is as
defined at 5 CFR 1320.3(b).

This action also contains provisions
related to diesel fuel that is produced by
transmix processors. We have proposed
reporting requirements that would
apply to transmix processors (all of
whom are refiners) and other parties
(such as carriers or distributors) in the
distribution chain who handle diesel
fuel produced by transmix producers.
The collected data will permit EPA to:
(1) Process compliance plans from
transmix producers; and (2) Ensure that
diesel fuel made from transmix meets
the standards required under the
regulations at 40 CFR Part 80, and that
the associated benefits to human health

32We project that the number of effected parties
will remain essentially constant over time.

33 This includes the time to train staff, formulate
and transmit responses, and other miscellaneous
compliance related activities.

and the environment are realized. We
estimate that 25 transmix processors
and 150 other parties may be subject to
the proposed information collection.34
We estimate an annual reporting burden
of 28 hours per transmix processor
(respondent) and 8 hours per other party
(respondent); considering all
respondents (transmix producers and
other parties) who would be subject to
the proposed information collection, the
annual reporting burden, per
respondent, would be 11 hours. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review the instructions; develop,
acquire, install, and utilize technology
and systems for the purpose of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transit or otherwise
disclose the information. Burden is as
defined at 5 CFR 1320.3(b).

The amendments to the fuel marker
requirements for locomotive and marine
diesel fuel in today’s rule do not contain
any new recordkeeping and reporting
requirements.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9.

To comment on the Agency’s need for
this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, EPA has established
a public docket for this rule, which
includes the ICRs described above,
under Docket ID number EPA-HQ-
OAR-2012-0223. Submit any comments
related to the ICR to EPA and OMB. See
the ADDRESSES section at the beginning
of this notice for where to submit
comments to EPA. Send comments to
OMB at the Office of Information and

34 This is based on current transmix production.
Although the total volume of transmix produced in
the fuel distribution system may decline in parallel
with the projected decrease in overall petroleum-
based fuel use, we anticipate that the number of
transmix processors will remain essentially
constant since their number is dependent on the
configuration of the petroleum-based fuel
distribution system.
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Regulatory Affairs, Office of
Management and Budget, 725 17th
Street NW., Washington, DC 20503,
Attention: Desk Office for EPA. Since
OMB is required to make a decision
concerning the ICR between 30 and 60
days after October 9, 2012, a comment
to OMB is best assured of having its full
effect if OMB receives it by November
8,2012.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this action on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This final rule will not impose any new
requirements on small entities. The
amendments to the diesel transmix
provisions would lessen the regulatory
burden on all affected transmix
processors and provide a source of
lower cost locomotive and marine diesel
fuel to consumers. The relatively minor
corrections and modifications this rule
do not impact small entities.

D. Unfunded Mandates Reform Act

This rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any one year. We
have determined that this action will
not result in expenditures of $100
million or more for the above parties
and thus, this rule is not subject to the
requirements of sections 202 or 205 of
UMRA.

This rule is also not subject to the
requirements of section 203 of UMRA

because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. It
only applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers and makes
relatively minor corrections and
modifications to the RFS2 and diesel
sulfur regulations.

E. Executive Order 13132 (Federalism)

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action only
applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers and makes
relatively minor corrections and
modifications to the RFS2 and diesel
sulfur regulations. Thus, Executive
Order 13132 does not apply to this
action.

F. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This rule does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249 (November 9,
2000)). It applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers. This action
makes relatively minor corrections and
modifications to the RFS2 and diesel
sulfur regulations, and does not impose
any enforceable duties on communities
of Indian tribal governments. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885 (April 23, 1997)) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not likely to have
a significant adverse effect on the

supply, distribution, or use of energy.
We have concluded that this rule is not
likely to have adverse energy effects
because we do not anticipate adverse
energy effects related to the additional
generation of RINs for home heating oil
or the reduced regulatory burden for
transmix processors. This rule will
facilitate the use of 500 ppm sulfur
locomotive and marine (LM) diesel fuel,
which contains the SY 124 marker that
is already in the fuel distribution and
use system consistent with EPA’s
original intent. Today’s action will
avoid the potential need to remove
marked 500 ppm LM diesel fuel from
the system for reprocessing, and the
associated increased costs and potential
disruption to the supply of LM diesel
fuel.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so will be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies. NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this rule will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income



Federal Register/Vol. 77, No. 195/ Tuesday, October 9, 2012/Rules and Regulations

61293

populations because it does not affect
the level of protection provided to
human health or the environment.
These amendments will not relax the
control measures on sources regulated
by the RFS regulations and therefore
will not cause emissions increases from
these sources. We have determined that
proposed amendments to the diesel
transmix provisions and marker
provisions for locomotive and marine
diesel fuel under the diesel sulfur
program would have a neutral or
positive impact on diesel vehicle
emissions.3%

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et. seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. § 804(2).

IX. Statutory Provisions and Legal
Authority

Statutory authority for the rule
finalized today can be found in section
211 of the Clean Air Act, 42 U.S.C.

7545. Additional support for the
procedural and compliance related
aspects of today’s rule, including the
recordkeeping requirements, come from
sections 114, 208, and 301(a) of the
Clean Air Act, 42 U.S.C. 7414, 7542, and
7601 (a).

List of Subjects in 40 CFR Part 80

Environmental protection,
Administrative practice and procedure,
Agriculture, Air pollution control,
Confidential business information,
Diesel fuel, Transmix, Energy, Forest
and forest products, Fuel additives,
Gasoline, Imports, Labeling, Motor
vehicle pollution, Penalties, Petroleum,
Reporting and recordkeeping
requirements.

35 See section VI and VII of today’s notice for
details of this analysis.

Dated: September 17,2012.
Lisa P. Jackson,
Administrator.

For the reasons set forth in the
preamble, 40 CFR part 80 is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7542, 7545, and
7601(a).

Subpart I—[Amended]

m 2. Section 80.510 is amended by
revising paragraph (f) to read as follows:

§80.510 What are the standards and
marker requirements for NRLM diesel fuel
and ECA marine fuel?

* * * * *

(f) Marking provisions. From June 1,
2012 through November 30, 2014:

(1) Except as provided for in
paragraph (i) of this section, prior to
distribution from a truck loading
terminal, all heating oil shall contain six
milligrams per liter of marker solvent
yellow 124 from June 1, 2012 through
May 31, 2014.

(2) All motor vehicle and NR diesel
fuel shall be free of marker solvent
yellow 124, and all LM diesel fuel shall
be free of marker solvent yellow 124
beginning December 1, 2012.

(3) From June 1, 2012 through
November 30, 2012, any diesel fuel that
contains greater than or equal to 0.10
milligrams per liter of marker solvent
yellow 124 shall be deemed to be either
heating oil or 500 ppm sulfur LM diesel
fuel and shall be prohibited from use in
any motor vehicle or nonroad diesel
engine (excluding locomotive, or marine
diesel engines).

(4) From December 1, 2012 through
November 30, 2014, any diesel fuel that
contains greater than or equal to 0.10
milligrams per liter of marker solvent
yellow 124 shall be deemed to be
heating oil and shall be prohibited from
use in any motor vehicle or nonroad
diesel engine (including locomotive, or
marine diesel engines).

(5) Except as provided for in
paragraph (i) of this section, from June
1, 2012 through November 30, 2014, any
diesel fuel, other than jet fuel or
kerosene that is downstream of a truck
loading terminal, that contains less than
0.10 milligrams per liter of marker
solvent yellow 124 shall be considered
motor vehicle diesel fuel or NRLM
diesel fuel, as appropriate.

(6) Any heating oil that is required to
contain marker solvent yellow 124

pursuant to the requirements of this
paragraph (f) must also contain visible
evidence of dye solvent red 164.

(7) Beginning December 1, 2014 there
are no requirements or restrictions on
the use of marker solvent yellow 124

under this subpart.
* * * * *

m 3. Section 80.511 is amended by
revising paragraphs (b)(4) and (b)(10) to
read as follows:

§80.511 What are the per-gallon and
marker requirements that apply to NRLM
diesel fuel, ECA marine fuel, and heating oil
downstream of the refiner or importer?

* * * * *

(b) * % %

(4) Except as provided in paragraphs
(b)(5) through (8) of this section, the per-
gallon sulfur standard of § 80.510(c)
shall apply to all NRLM diesel fuel
beginning August 1, 2014 for all
downstream locations other than retail
outlets or wholesale purchaser-
consumer facilities, shall apply to all
NRLM diesel fuel beginning October 1,
2014 for retail outlets and wholesale
purchaser-consumer facilities, and shall
apply to all NRLM diesel fuel beginning
December 1, 2014 for all locations. This
paragraph (b)(4) does not apply to LM
diesel fuel produced from transmix or
interface fuel that is sold or intended for
sale in areas other than those listed in
§80.510(g)(1) or (g)(2), as provided by
§80.513(f).

* * * * *

(10) For the purposes of this subpart,
on any occasion where a distributor
directly dispenses fuel into vehicles or
equipment from a mobile facility such
as a tanker truck, the distributor shall be
treated as a retailer, and the mobile
facility shall be treated as a retail outlet.
m 4. Section 80.513 is amended as
follows:

m a. By revising the section heading.
m b. By revising the introductory text.
m c. By revising paragraph (e).

m d. By adding a new paragraph (f).

§80.513 What provisions apply to facilities
that process transmix?

For purposes of this section, transmix
means a mixture of finished fuels, such
as pipeline interface, that no longer
meets the specifications for a fuel that
can be used or sold without further
processing. This section applies to
refineries (or other facilities) that
produce diesel fuel from transmix by
distillation or other refining processes
but do not produce diesel fuel by
processing crude oil. This section only
applies to the volume of diesel fuel
produced by such a processor using
these processes, and does not apply to
any diesel fuel produced by the
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blending of blendstocks. For the
purposes of this section, pipeline
interface means the mixture between
different fuels that abut each other
during shipment by pipeline.

(e) From June 1, 2012 through June 1,
2014, NRLM diesel fuel produced by a
facility that processes transmix is
subject to the standards of § 80.510(c),
except that LM diesel fuel produced
from transmix is subject to the sulfur
standard of § 80.510(a). This paragraph
(e) does not apply to NRLM or LM
diesel fuel that is sold or intended for
sale in the areas listed in § 80.510(g)(1)
or (g)(2).

(f) Beginning June 1, 2014, LM diesel
fuel produced from transmix is subject
to the sulfur standard of § 80.510(a),
provided that the conditions in this
paragraph are satisfied. Diesel fuel
produced from transmix that does not
meet the conditions in this paragraph is
subject to the sulfur standard in
§80.510(c).

(1) The fuel must be produced from
transmix.

(2) The fuel must not be sold or
intended for sale in the areas listed in
§80.510(g)(1) or (g)(2).

(3) A facility producing 500 ppm LM
diesel fuel must obtain approval from
the Administrator for a compliance
plan. The compliance plan must detail
how the facility will segregate any 500
ppm LM diesel fuel produced subject to
the standards under § 80.510(a) from the
producer through to the ultimate
consumer from fuel having other
designations. The compliance plan must
identify the entities that handle the 500
ppm LM through to the ultimate
consumer. No more than 4 separate
entities shall handle the 500 ppm LM
between the producer and the ultimate
consumer. The compliance plan must
also identify all ultimate consumers to
whom the refiner supplies the 500 ppm
LM diesel fuel. The compliance plan
must detail how misfueling of 500 ppm
LM into vehicles or equipment that
require the use of 15 ppm diesel fuel
will be prevented.

(i) Producers of 500 ppm LM diesel
fuel must be registered with EPA under
§80.597 prior to the distribution of any
500 ppm LM diesel fuel after June 1,
2014.

(ii) Producers of 500 ppm LM must
initiate a PTD that meets the
requirements in paragraph (f)(3)(iii) of
this section.

(iii) All transfers of 500 ppm LM
diesel fuel must be accompanied by a
PTD that clearly and accurately states
the fuel designation; the PTD must also
meet all other requirements of § 80.590.

(iv) Batches of 500 ppm LM may be
shipped by pipeline provided that such
batches do not come into physical
contact in the pipeline with batches of
other distillate fuel products that have
a sulfur content greater than 15 ppm.

(v) The volume of 500 ppm LM
shipped via pipeline under paragraph
(£)(3)(iv) of this section may swell by no
more than 2% upon delivery to the next
party. Such a volume increase may only
be due to volume swell due to
temperature differences when the
volume was measured or due to normal
pipeline interface cutting practices
notwithstanding the requirement under
paragraph (f)(3)(iv) of this section.

(vi) Entities that handle 500 ppm LM
must calculate the balance of 500 ppm
LM received versus the volume
delivered and used on an annual basis.

(vii) The records required in this
section must be maintained for five
years, by each entity that handles 500
ppm LM and be made available to EPA
upon request.

(4) All parties that take custody of 500
ppm LM must segregate the product
from other fuels and observe the other
requirements in the compliance plan
approved by EPA pursuant to paragraph
(£)(3) of this section.

m 5. Section 80.572 is amended by
revising the section heading and
paragraph (d) to read as follows:

§80.572 What labeling requirements apply
to retailers and wholesale purchaser-
consumers of Motor Vehicle, NR, LM and
NRLM diesel fuel and heating oil beginning
June 1, 2010?

* * * * *

(d) From June 1, 2010 and beyond, for
pumps dispensing LM diesel fuel
subject to the 500 ppm sulfur standard
of §80.510(a):

LOW SULFUR LOCOMQOTIVE AND
MARINE DIESEL FUEL (500 ppm
Sulfur Maximum)

WARNING

Federal law prohibits use in nonroad
engines or in highway vehicles or
engines.

* * * * *

m 6. Section 80.597 is amended by
revising paragraph (d)(3)(ii) to read as
follows:

§80.597 What are the registration
requirements?
* * * * *

d * *x %

%3)) * * %

(ii) Fuel designated as 500 ppm LM
diesel fuel.

* * * * *

m 7. Section 80.598 is amended by
revising paragraph (b)(9)(ii) to read as
follows:

§80.598 What are the designation
requirements for refiners, importers, and
distributors?

* * * * *

(b) L

(g) * *x %

(ii) Until June 1, 2014, any distillate
fuel containing greater than or equal to
0.10 milligrams per liter of marker
solvent yellow 124 required under
§80.510(d), (e), or (f) must be designated
as heating oil except that from June 1,
2010, through November 30, 2012, it
may also be designated as LM diesel
fuel as specified under § 80.510(e).

* * * * *

m 8. Section 80.601 is amended by
revising paragraph (a)(2) to read as
follows:

§80.610 What acts are prohibited under
the diesel fuel sulfur program?

(a) * *x %

(2) Beginning June 1, 2007, produce,
import, sell, offer for sale, dispense,
supply, offer for supply, store or
transport any diesel fuel for use in
motor vehicle or nonroad engines that
contains greater than 0.10 milligrams
per liter of solvent yellow 124, except
for 500 ppm sulfur diesel fuel sold,
offered for sale, dispensed, supplied,
offered for supply, stored, or transported
for use in LM. from June 1, 2010
through November 30, 2012 for use only
in locomotive or marine diesel engines
that is marked under the provisions of
§80.510(e).

* * * * *

m 9. Section 80.1401 is amended by
revising the definition of ‘““Heating Oil”
to read as follows:

§80.1401 Definitions.

* * * * *

Heating oil means either of the
following:

(1) A #1, #2, or non-petroleum diesel
meeting the definition set forth in
§80.2(ccc); or

(2) A fuel oil that, pursuant to
§§80.1450(b)(1)(ix) and (d)(4),
80.1451(b)(1)(ii)(T), 80.1453(d) and
80.1454(b)(7), is demonstrated to be
used to heat interior spaces of homes or
buildings to control ambient climate for
human comfort, is capable of flowing at
60 degrees Fahrenheit and 1 atmosphere
of pressure, and is not used for any

other purpose.
* * * * *

m 10. Section 80.1426 is amended by
revising paragraph (a)(1)(ii) introductory
text and adding (a)(1)(iii) to read as
follows:
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§80.1426 How are RINs generated and
assigned to batches of renewable fuel by
renewable fuel producers or importers?

(a) * x %

(1) * Kk %

(ii) Is demonstrated to be produced
from renewable biomass pursuant to the
reporting requirements of § 80.1451 and
the recordkeeping requirements of
§80.1454; and

* * * * *

(iii) Was produced in compliance
with the registration requirements of
§80.1450, the reporting requirements of
§80.1451, the recordkeeping
requirements of § 80.1454, and all other
applicable regulations of this subpart M.

* * * * *

m 11. Section 80.1450 is amended by
adding new paragraph (b)(1)(ix) to read
as follows:

§80.1450 What are the registration
requirements under the RFS program?
* * * * *

(b) *

(1) *

(ix) For a producer of fuel oil meeting
paragraph (2) of the definition of heating
oil in §80.1401:

(A) An affidavit from the producer of
the fuel oil stating that the fuel oil for
which RINs are generated will be sold
for the purposes of heating interior
spaces of homes or buildings to control
ambient climate for human comfort, and
no other purpose.

(B) Affidavits from existing final end
users of the fuel oil stating that the fuel
oil for which RINs are generated is being
used for purposes of heating interior
spaces of homes or buildings to control
ambient climate for human comfort, and

no other purpose.
* * * * *

m 12. Section 80.1451 is amended by
adding a new paragraph (b)(1)(ii)(T) to
read as follows:

* %
* %

§80.1451 What are the reporting
requirements under the RFS program?
* * * * *

(b) * % %

(1) * x %

(' * * %

ii)

(T) Producers of fuel oil that meets the
paragraph (2) of the definition of heating
oil in § 80.1401, shall report, on a
quarterly basis, all the following for
each volume of fuel oil:

(1) Total volume of fuel oil produced
and sold to end users, in units of U.S.
gallon, and the respective heating
content of the fuel oil, in units of BTU
per U.S. gallon.

(2) Total volume of fuel oil for which
RINs were generated, in units of U.S.
gallon, and the respective quantities of

fuel oil sold to end users, names and
locations of the buildings in which the
fuel oil was used to heat interior spaces
of those buildings to control ambient
climate for human comfort, and the RIN
numbers assigned to each batch of fuel
oil.

(3) For each batch of transferred fuel
oil for which RINs are generated that the
renewable fuel producer claims to meet
paragraph (2) of the definition of heating
oil in § 80.1401 and is sold for those
purposes, affidavits from the end user of
the fuel that includes, but not limited to,
the following information:

(i) Quantity of fuel oil received from
producer.

(ii) Quantity of fuel oil used for
purposes of heating interior spaces of
homes or buildings to control ambient
climate for human comfort, and no other
purpose.

(iii) Date the fuel oil was received
from producer.

(iv) Blend level of the fuel oil in
petroleum based fuel oil when received
(if applicable).

(v) Quantity of assigned RINs received
with the renewable fuel, if applicable.

(vi) Quantity of assigned RINs that the
end user separated from the renewable
fuel, if applicable.

*

* * * *

m 13. Section 80.1453 is amended by
adding a new paragraph (d) to read as
follows:

§80.1453 What are the product transfer
document (PTD) requirements for the RFS
program?

* * * * *

(d) For fuel oil meeting paragraph (2)
of the definition of heating oil in
§80.1401, the PTD which is used to
transfer ownership or custody of the
renewable fuel shall state: ““This volume
of renewable fuel is designated and
intended to be used to heat interior
spaces of homes or buildings to control
ambient climate for human comfort. Do
NOT use for process heat or any other
purpose, pursuant to 40 CFR
§80.1460(g).”

m 14. Section 80.1454 is amended by
adding new paragraph (b)(7) to read as
follows:

§80.1454 What are the recordkeeping
requirements under the RFS program?

* * * * *

(b) EE

(7) Copies of all contracts which
describe the fuel oil under contract with
each end user.
* * * * *

m 15. Section 80.1460 is amended by
adding a new paragraph (g).

§80.1460 What acts are prohibited under
the RFS program?
* * * * *

(g) Failing to use a renewable fuel for
its intended use. No person shall use
qualifying fuel oil that meets paragraph
(2) of the definition of heating oil in
§80.1401 in an application other than to
heat interior spaces of homes or
buildings to control ambient climate for
human comfort.

* * * * *
[FR Doc. 2012—-23713 Filed 10-5-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120403249-2492-02]
RIN 0648-BC03

Snapper-Grouper Fishery off the
Southern Atlantic States; Snapper-
Grouper Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement a regulatory amendment
(Regulatory Amendment 12) to the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP), as prepared by
the South Atlantic Fishery Management
Council (Council). Regulatory
Amendment 12 revises the optimum
yield (OY) for golden tilefish in the
South Atlantic exclusive economic zone
(EEZ) and modifies the golden tilefish
annual catch limit (ACL) to be equal to
the OY. Regulatory Amendment 12 also
revises the recreational accountability
measures (AMs). This rule specifies the
revised commercial and recreational
ACLs for golden tilefish and the revised
recreational AMs for golden tilefish.
Additionally, through this final rule,
NMFS announces the reopening of the
golden tilefish commercial sector with a
commercial trip limit of 300 lb (136 kg)
for the 2012 fishing year. The intent of
this rule is to modify management
measures for golden tilefish in the
commercial and recreational sectors in
the South Atlantic based on new stock
assessment analyses.

DATES: This rule is effective October 9,
2012 except regulations at
§622.49(b)(1)(ii) which will be effective
November 8, 2012. The commercial



61296

Federal Register/Vol. 77, No. 195/ Tuesday, October 9, 2012/Rules and Regulations

sector for golden tilefish will reopen at
12:01 a.m. on October 9, 2012 and will
remain open until the end of the fishing
year or until further notice is published
in the Federal Register.

ADDRESSES: Electronic copies of
Regulatory Amendment 12, which
includes an environmental assessment,
regulatory flexibility analysis, regulatory
impact review, and fishery impact
statement, may be obtained from the
Southeast Regional Office Web site at
http://sero.nmfs.noaa.gov/sf/
SASnapperGrouperHomepage.htm.

FOR FURTHER INFORMATION CONTACT:
Karla Gore, Southeast Regional Office,
NMFS, telephone: 727-824-5305, or
email: Karla.Gore@noaa.gov.
SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic is managed under the FMP. The
FMP was prepared by the Council and
is implemented through regulations at
50 CFR part 622 under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On July 20, 2012, NMFS published a
proposed rule in the Federal Register
for Regulatory Amendment 12 and
requested public comment (77 FR
42688). The proposed rule and
Regulatory Amendment 12 explained
the rationale for the actions contained in
this final rule, and they are not repeated
here.

Management Measures Contained in
This Final Rule

This final rule increases the South
Atlantic golden tilefish commercial ACL
from 316,757 1b (143,679 kg), round
weight, or 282,819 1b (128,285 kg),
gutted weight, to 606,250 1b (274,990
kg), round weight, or 541,295 lb
(245,527 kg), gutted weight, and
increases the recreational ACL from
1,578 fish to 3,019 fish. The commercial
and recreational ACL increases are
based on the stock ACL increase in
Regulatory Amendment 12 and the
commercial and recreational allocations
previously established in Amendment
17B to the FMP.

This final rule also modifies the AMs
for the golden tilefish recreational sector
of the snapper-grouper fishery. If
recreational landings for golden tilefish
reach, or are projected to reach the
recreational ACL, NMFS will file a
notification with the Office of the
Federal Register to close the recreational
sector for the remainder of the fishing
year. Additionally, if the ACL is
exceeded, then during the following
fishing year, recreational landings will
be monitored and, if necessary, the
length of the following recreational

fishing season will be reduced by the
amount necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year.

Management Measures Contained in
Regulatory Amendment 12

Additionally, Regulatory Amendment
12 revises OY for golden tilefish and
establishes the ACL equal to the OY and
equal to the yield at 75 percent of the
fishing mortality at MSY when the
population is at equilibrium.

Reopening the Commercial Sector for
Golden Tilefish

The golden tilefish fishing year
extends from January 1 through
December 31 each year. NMFS closed
the commercial sector for golden tilefish
on February 17, 2012, because the
commercial ACL (equal to the
commercial quota) was projected to
have been reached by that date (77 FR
8750, February 15, 2012). However, due
to the increased commercial ACL
implemented through this final rule,
NMEFS has determined based on current
information that additional golden
tilefish may be harvested. Therefore,
NMFS announces the reopening of the
commercial sector for golden tilefish
through this final rule. The commercial
sector for golden tilefish will reopen at
12:01 a.m. on October 9, 2012.
Regulations at § 622.44(c)(2)(ii) state
that after 75 percent of the fishing year
quota (commercial ACL) specified in
§622.42(e)(2) is reached, the trip limit
for the commercial sector of golden
tilefish is 300 lb (136 kg), gutted weight.
NMFS has determined that 75 percent of
the commercial quota (commercial ACL)
has been landed and, thus, reopens the
commercial sector for golden tilefish
with the reduced trip limit of 300 b
(136 kg), gutted weight, for the
remainder of the fishing year, or until
the new ACL is reached or projected to
be reached. If the new ACL is reached
or projected to be reached before the
end of the fishing year, NMFS will file
a notification with the Office of the
Federal Register to close the commercial
sector for golden tilefish for the
remainder of the fishing year.

NMFS closed the recreational sector
for golden tilefish on June 4, 2012,
because the recreational ACL was
projected to have been reached by that
date (77 FR 32914, June 4, 2012). NMFS
has determined that the increased
recreational ACL, implemented through
this final rule, has been harvested.
Therefore, NMFS is not reopening the
recreational sector for golden tilefish for
the current fishing year.

Other Changes Not Contained in
Regulatory Amendment 12

NMFS updates regulations at
§622.49(b)(1)(i) for the golden tilefish
commercial sector AMs to clarify that
the commercial quota is equal to the
commercial ACL.

Comments and Responses

A total of 6 comments were received
on the proposed rule for Regulatory
Amendment 12, including comments
from individuals and two fishing
associations. Specific comments related
to the actions contained in Regulatory
Amendment 12 and the proposed rule,
as well as NMFS’ respective responses,
are summarized below. Similar
comments are grouped together.

Comment 1: Multiple comments were
received regarding the reopening of the
commercial sector for golden tilefish,
specifically with regards to the
commercial trip limit and reopening
procedures. One comment stated that
the golden tilefish trip limit should be
set at 300 lb (136 kg), gutted weight,
rather than 4,000 1b (1,814 kg), gutted
weight, to ensure that the hook-and-line
component of the commercial sector has
the opportunity to fish for golden
tilefish and the quota is not exceeded.
A second comment stated that golden
tilefish should reopen for a fixed time-
period based on projections of past
highest weeks of landings instead of the
4,000 1b (1,814 kg), gutted weight, trip
limit. A third comment stated that if 75
percent of the hook-and-line quota is
not met by September 1, boats with
longline endorsements should be able to
participate in the hook-and-line
component of the commercial sector,
using bandit reels, under a 500 1b (227
kg), gutted weight, trip limit. A fourth
comment stated that golden tilefish
should be open for the first 15 days of
each month with a 4,000 lb (1,814 kg),
gutted weight, trip limit. The fourth
comment continued by stating that after
70 percent of the quota (ACL) is caught,
reporting of catch should be required 24
hours after landing to ensure the ACL is
not exceeded and that this procedure
should continue monthly until the ACL
is reached.

Response: Current regulations specify
that the trip limit for the golden tilefish
commercial sector is reduced from 4,000
b (1,814 kg), gutted weight, to 300 lb
(136 kg), gutted weight, after 75 percent
of the quota (ACL) is met. If 75 percent
of the fishing-year ACL has not been
taken on or before September 1, the trip
limit will not be reduced. Based on
landings information for 2012, NMFS
has determined that 75 percent of the
revised ACL was landed before
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September 1. Therefore, NMFS is
reopening the commercial sector with a
trip limit of 300 1b (136 kg), gutted
weight.

Regulatory Amendment 12 and this
rule do not modify the commercial trip
limit or reopening procedures. Many of
the comments related to the reopening
of the commercial sector appear to be
directed to Amendment 18B to the FMP,
which is under review by the Secretary
and not part of this rulemaking. For
reference, Amendment 18B considers
the establishment of a longline
endorsement program, allocations of the
quota to the longline and hook-and-line
components of the commercial sector,
and modifications to the golden tilefish
trip limit, including a 500-1b (227-kg),
gutted weight, trip limit for fishermen
with a South Atlantic Unlimited
Snapper-Grouper Permit who do not
qualify for an endorsement.

Comment 2: The revised ACL and
reopening of the commercial sector for
golden tilefish should take effect on
August 1, 2012.

Response: The comment period on the
proposed rule ended on August 20,
2012. NMFS must consider all public
comments before implementing the
amendment.

Comment 3: The recreational
allocation for golden tilefish should be
increased from 3 percent to 20 percent.

Response: Sector allocations were not
considered in Regulatory Amendment
12. The recreational ACL implemented
in this final rule is based on the
allocations previously specified by the
Council in Amendment 17B to the FMP.

Comment 4: The recreational bag limit
should be increased to two fish per
person or six fish per vessel, whichever
is fewer.

Response: The current recreational
bag limit for golden tilefish is one fish
per vessel. Regulatory Amendment 12
did not consider an action to modify the
recreational bag limit for golden tilefish
and therefore NMFS did not propose
any change to the current bag limit.

Comment 5: The current ACL for
golden tilefish is too low. There needs
to be a new stock assessment to revise
the ACL.

Response: Regulatory Amendment 12
increases the ACL for golden tilefish
based on the results of a stock
assessment completed in November
2011, and reviewed by the Council in
December 2011. This stock assessment
is the best scientific information
available. When new data and
information become available, a new
stock assessment for golden tilefish will
be completed and will be reviewed by
the Council’s Scientific and Statistical
Committee (SSC) and considered by the

Council. At the time of this final rule,
the date of the next stock assessment
has not been determined.

Comment 6: Regulatory Amendment
12 does not address the need to reduce
participation in the golden tilefish
component of the snapper-grouper
fishery so that the fishing season can be
extended and the ACL is not exceeded.

Response: NMFS agrees that
Regulatory Amendment 12 does not
address reducing participation in the
golden tilefish component of the
snapper-grouper fishery. Amendment
18B, under review by the Secretary,
would establish an endorsement
program for golden tilefish to limit
participation in the longline component,
and allocate a portion of the quota to the
hook-and-line and longline components
of the commercial sector. These
measures, if implemented, would be
expected to extend the fishing season.

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined that this final rule is
necessary to more efficiently manage the
golden tilefish component of the
snapper-grouper fishery and is
consistent with the Magnuson-Stevens
Act, and other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant economic issues raised
by public comments, NMFS’ responses
to those comments, and a summary of
the analyses completed to support the
action. The FRFA follows.

No public comments specific to the
IRFA were received and, therefore, no
public comments are addressed in this
FRFA. No changes to the final rule were
made in response to public comments.

NMFS agrees that the Council’s
choice of preferred alternatives would
best achieve the Council’s objectives
while minimizing, to the extent
practicable, the adverse effects on
fishers, support industries, and
associated communities. The preamble
to the final rule provides a statement
and need for, and the objectives of this
rule, and is not repeated here.

The Magnuson-Stevens Act provides
the statutory basis for this rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. This
rule would not introduce any changes to
current reporting, record-keeping, and
other compliance requirements.

NMFS expects the rule to directly
affect commercial fishers and for-hire
operators. The Small Business
Administration established size criteria
for all major industry sectors in the U.S.
including fish harvesters and for-hire
operations. A business involved in fish
harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and its combined annual
receipts are not in excess of $4.0 million
(NAICS code 114111, finfish fishing) for
all of its affiliated operations
worldwide. For for-hire vessels, other
qualifiers apply and the annual receipts
threshold is $7.0 million (NAICS code
713990, recreational industries).

A total of 142 vessels using hook-and-
line gear and 38 vessels using longline
gear landed golden tilefish in any one
year during 2005—2010. Vessels using
hook-and-line gear landed an annual
average of about 27,000 1b (12,247 kg),
gutted weight, of golden tilefish and
220,000 1b (99,790 kg), gutted weight, of
other snapper-grouper species. Gross
revenues of these vessels annually
averaged $76,000 (2010 dollars) from
golden tilefish and $567,000 (2010
dollars) from other snapper-grouper
species. For 2005-2010, vessels using
longline gear landed an annual average
of about 298,000 1b (135,172 kg), gutted
weight, of golden tilefish and 153,000 1b
(69,400 kg), gutted weight, of other
snapper-grouper species. For this
period, their revenues annually
averaged $802,000 from golden tilefish
and $286,000 from other snapper-
grouper species. On average, vessels
using hook-and-line gear depended on
other snapper-grouper species for a
majority of their revenues while vessels
using longline gear depended on golden
tilefish as their major source of
revenues. Some vessels using hook-and-
line gear could be expected to be more
dependent on golden tilefish as a major
source of revenues. Similarly, some
vessels using longline gear could be
more dependent on other snapper-
grouper species as a major source of
revenues. These vessels, using hook-
and-line or longline gear, are considered
to comprise the universe of commercial
vessels directly affected by actions in
this regulatory amendment, including
the ACL alternatives. With the ACL
increase, other commercial vessels may
enter or re-enter the golden tilefish
portion of the snapper-grouper fishery,
but it is not reasonably possible to
determine how many vessels would do
so.
Based on revenue information, all
commercial vessels affected by this final
rule can be considered small entities.
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From 2005-2010, an annual average
of 1,985 vessels had valid permits to
operate in the snapper-grouper for-hire
sector, of which 85 are estimated to
have operated as headboats. The for-hire
fleet consists of charterboats, which
charge a fee on a vessel basis, and
headboats, which charge a fee on an
individual angler (head) basis. The
charterboat annual average gross
revenue (2010 dollars) is estimated to
range from approximately $62,000—
$84,000 for Florida vessels, $73,000—
$89,000 for North Carolina vessels,
$68,000—$83,000 for Georgia vessels,
and $32,000-$39,000 for South Carolina
vessels. For headboats, the
corresponding revenue estimates are
$170,000-$362,000 for Florida vessels,
and $149,000-$317,000 for vessels in
the other states.

Based on these average revenue
figures, all for-hire operations that
would be affected by the rule can be
considered small entities.

Some fleet activity, i.e., multiple
vessels owned by a single entity, may
exist in both the commercial and for-
hire snapper-grouper sectors to an
unknown extent, and all vessels are
considered as independent entities in
this analysis.

NMEF'S expects the rule to directly
affect all federally permitted
commercial vessels harvesting golden
tilefish and for-hire vessels that operate
in the South Atlantic snapper-grouper
fishery. All directly affected entities
have been determined, for the purpose
of this analysis, to be small entities.
Therefore, NMFS determines that the
rule would affect a substantial number
of small entities.

Because NMFS determines that all
entities expected to be affected by the
rule are small entities, the issue of
disproportional effects on small versus
large entities does not arise in the
present case.

This rule will not modify the
commercial AM. Therefore, an ACL
increase will result in revenue increases
to the commercial vessels. It is also
expected that such revenue increases
would lead to profit increases, although
the magnitude of profit increases cannot
be estimated based on available
information.

This rule will modify the current
recreational post-season AM and add a
new recreational in-season AM. The
recreational sector has exceeded its ACL
in recent years. In 2011, this sector
exceeded its ACL by more than 500
percent. The ACL increase would not be
enough to compensate for the expected
overages in the recreational sector.
Hence, with the in-season and post-
season AM for the recreational sector,

the for-hire entities may be expected to
experience profit reductions even if the
ACL is increased. The magnitude of
such profit reduction cannot be
estimated based on available
information.

Because the commercial sector
harvests substantially more golden
tilefish than the recreational sector,
receiving 97 percent of the combined
ACL, NMFS expects that the profit
increases to the commercial sector
would cumulatively outweigh the profit
decreases to the for-hire sector. Hence,
NMFS expects that the ACL increase
would yield positive net profit to small
entities that participate in the golden
tilefish component of the snapper-
grouper fishery.

Reopening the 2012 fishing season for
the commercial harvest of golden
tilefish with a 300 Ib (136 kg) trip limit
would result in the immediate
realization of some of the benefits of the
rule.

The following discussion analyzes the
alternatives that were not chosen as
preferred by the Council. Five
alternatives, including the preferred
alternative, were considered for revising
the ACL and OY for golden tilefish. The
first alternative, the no action
alternative, would maintain the existing
ACL, which is equal to OY and the OY
is equal to 75 percent of the fishing
mortality at MSY. This is not a viable
alternative because, based on updated
biomass information, it would result in
an ACL that is greater than the
acceptable biological catch (ABC)
recommended by the Council’s SSC.
The second alternative would set the
ACL equal to the OY and the OY equal
to the ABC. Due to its larger ACL, this
alternative would result in larger short-
term revenue and profit increases to
commercial vessels than the preferred
alternative. For the same reason, it
would also result in better fishing
opportunities and possibly higher
profits to for-hire vessels than the
preferred alternative. However, this
alternative poses some risks, largely
absent in the preferred alternative, of
pushing the stock to an overfished level;
fishery managers can overshoot the
equilibrium biomass target, which could
result in the population biomass
dropping below both target and limit
levels. In addition, this alternative
provides for declining ACLs over time,
which would tend to invite controversy,
especially when the stock is abundant
and not overfished. On the other hand,
the preferred alternative would provide
for stable harvest levels over time that,
although lower than those of the second
alternative, would still be substantially
higher than current levels. The third

alternative would set the ACL equal to
the OY and the OY equal to 90 percent
of the ABC. The fourth alternative
would set the ACL equal to the OY and
the QY equal to 80 percent of the ABC.
These two other alternatives would
provide for lower ACLs than the
preferred alternative, and thus lower
economic benefits as well.

Four alternatives, including the
preferred alternative, were considered
for revising the recreational AMs for
golden tilefish. The first alternative, the
no action alternative, is a post-season
AM and employs a 3-year averaging
method for determining ACL overages.
Without an in-season AM, this
alternative would not be as effective as
the preferred alternative in preventing
overages in the recreational sector. In
addition, given the relatively large
recreational harvests in recent years, the
3-year averaging method for
determining ACL overages could
potentially trigger the application of the
AM even if no overages occurred in the
current year. This would result in short-
term reductions in profits and might
also delay the benefits that would
accrue from increasing the sector’s ACL.
The second alternative would specify a
recreational sector AM trigger and
includes two sub-alternatives, including
the preferred sub-alternative. The first
sub-alternative would not specify a
recreational sector AM trigger, thus
possibly limiting adverse effects on the
profits of small entities. However, it
would not provide for a measurable
index in addressing the overages in the
recreational sector. The third alternative
would specify a recreational sector in-
season AM and includes two sub-
alternatives, including the preferred
sub-alternative. The first sub-alternative
would not specify a recreational sector
in-season AM. This sub-alternative
would likely result in higher profits to
small entities than the preferred sub-
alternative. However, it would not
address the overages in the recreational
sector that would eventually result in
more restrictive regulations and larger
reductions in the profits of small
entities. The fourth alternative would
specify a recreational sector post-season
AM and includes two sub-alternatives,
including the preferred sub-alternative.
The first sub-alternative would specify a
recreational sector post-season AM in
terms of paybacks for the prior year’s
overages if golden tilefish were
overfished. This sub-alternative would
likely result in larger profit reductions
to small entities than the preferred sub-
alternative. Moreover, this sub-
alternative would be unnecessary
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because golden tilefish is not
overfished.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
the reopening of the commercial sector
for golden tilefish in the South Atlantic
EEZ, as notice and comment would be
unnecessary and contrary to the public
interest. Providing prior notice and the
opportunity for public comment is
unnecessary because the increased
commercial and recreational ACLs for
golden tilefish were subject to notice
and comment as part of the proposed
rule for Regulatory Amendment 12 (77
FR 42688); therefore, this waiver only
covers the portion of the final rule that
informs the public that additional
commercial harvest is available and that
the commercial sector will reopen. In
addition, delaying implementation of
this rulemaking to provide for prior
notice and public comment is contrary
to the public interest because it would
reduce the likelihood of reopening the
commercial sector for golden tilefish in
the early fall months, when weather
conditions are more favorable and
fishing conditions are safer. Delaying
the reopening to allow for public
comment would therefore endanger the
health and safety of the fishing fleets
without providing any benefits to the
public.

Three provisions in this final rule are
exempt from the requirement to delay
the effectiveness of a final rule by 30
days after publication in the Federal
Register, under 5 U.S.C. 553(d)(1).
Specifically, the following provisions
relieve restrictions on the regulated
community: The increases in the
commercial and recreational ACLs for
golden tilefish set forth in § 622.42(e)(2)
and § 622.49(b)(1)(ii), and the reopening
of the commercial sector to allow for the
harvest of the new commercial ACL and
achievement of OY. However, the
recreational ACL is contained in the
same paragraph in the regulations as the
recreational AMs for golden tilefish. The
provisions that implement the in-season
AM and revise the post-season AM for
the recreational sector for golden tilefish
do not relieve a restriction and are
therefore subject to the 30-day delay in
effectiveness. Further, because the
increased recreational ACL has already
been reached, and the recreational
sector will not reopen, the increased
recreational ACL does not need to be
effective immediately. Therefore, the
paragraph in the regulations containing
both the recreational ACL and AMs for
golden tilefish, § 622.49(b)(1)(ii), will be

effective 30 days after publication of
this final rule.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as small entity compliance
guides. As part of the rulemaking
process, NMFS prepared a fishery
bulletin, which also serves as a small
entity compliance guide. The fishery
bulletin will be sent to all vessel permit
holders in the South Atlantic snapper-
grouper fishery.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: October 3, 2012.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.42, paragraph (e)(2) is
revised to read as follows:

§622.42 AQuotas.
* * * * *

(e]***

(2) Golden tilefish—541,295 lb
(245,527 kg).

* * * * *

m 3.In §622.49, the section heading is
revised, and paragraphs (b)(1)(i) and
(b)(1)(ii) are revised to read as follows:

§622.49 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).
* * * * *

* % %

)

(i) Commercial sector. If commercial
landings, as estimated by the SRD, reach
or are projected to reach the commercial
ACL (commercial quota) specified in
§622.42(e)(2), the AA will file a
notification with the Office of the
Federal Register to close the commercial
sector for the remainder of the fishing
year.

(ii) Recreational sector. If recreational
landings for golden tilefish, as estimated
by the SRD, reach or are projected to
reach the recreational ACL of 3,019 fish,
the AA will file a notification with the
Office of the Federal Register to close
the recreational sector for the remainder
of the fishing year. If recreational
landings for golden tilefish, as estimated
by the SRD, exceed the recreational
ACL, then during the following fishing
year, recreational landings will be
monitored for a persistence in increased
landings and, if necessary, the AA will
file a notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year.

* * * * *
[FR Doc. 2012-24791 Filed 10-3—12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0907301205-0289-02]
RIN 0648—-XC157

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; Sub-
ACL (Annual Catch Limit) Harvested
for Management Area 3

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is closing the directed
herring fishery in Management Area 3,
because 95 percent of the catch limit for
that area has been caught. Effective 0001
hr, October 7, 2012, federally permitted
vessels may not fish for, catch, possess,
transfer, or land more than 2,000 1b
(907.2 kg) per calendar day of Atlantic
herring in or from Area 3 until January
1, 2013, when the 2013 allocation for
Area 3 becomes available.

DATES: Effective 0001 hr local time,
October 7, 2012, through December 31,
2012.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, (978) 675—-2079.
SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
herring (herring) fishery are found at 50
CFR part 648. The regulations require
annual specification of the overfishing
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limit, acceptable biological catch,
annual catch limit (ACL), optimum
yield, domestic harvest and processing,
U.S. at-sea processing, border transfer,
and the sub-ACL for each management
area. The 2012 Domestic Annual
Harvest was set as 91,200 metric tons
(mt); the sub-ACL allocated to Area 3 for
the 2012 fishing year (FY) was 38,146
mt, and 0 mt of the sub-ACL was set
aside for research in the 2010-2012
specifications (75 FR 48874, August 12,
2010).

Section 648.201 requires the
Administrator, Northeast Region, NMFS
(Regional Administrator), to monitor the
herring fishery in each of the four
management areas designated in the
Fishery Management Plan for the
herring fishery and, based on dealer
reports, state data, and other available
information, to determine when the
harvest of herring is projected to reach
95 percent of the management area sub-
ACL. When such a determination is
made, NMFS must publish notification
in the Federal Register and prohibit
herring vessel permit holders from
fishing for, catching, possessing,
transferring, or landing more than 2,000
b (907.2 kg) of herring per trip or
landing more than once per calendar
day in or from the specified
management area for the remainder of
the closure period. Transiting Area 3
with more than 2,000 Ib (907.2 kg) of
herring on board is allowed under the
conditions described below.

The Regional Administrator has
determined, based on dealer reports and
other available information that 95
percent of the total herring sub-ACL
allocated to Area 3 for 2012 is projected
to be harvested on October 7, 2012.
Therefore, effective 0001 hr local time,
October 7, 2012, federally permitted
vessels may not fish for, catch, possess,
transfer, or land more than 2,000 lb
(907.2 kg) of herring per trip (and
landing herring no more than once per
calendar day) in or from Area 3 through
December 31, 2012. Vessels may transit
through Area 3 with more than 2,000 lb
(907.2 kg) of herring on board, provided
such herring was not caught in Area 3
and provided all fishing gear aboard is
stowed and not available for immediate
use as stated in § 648.23(b). Effective
0001 hr, October 7, 2012, federally
permitted dealers are also advised that
they may not purchase herring from
federally permitted herring vessels that
harvest more than 2,000 1b (907.2 kg) of
herring from Area 3 through 2400 hr
local time, December 31, 2012.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
impracticable and contrary to the public
interest. This action closes the herring
fishery for Management Area 3 until
January 1, 2013, under current
regulations. The regulations at
§648.201(a) require such action to
ensure that herring vessels do not
exceed the 2012 sub-ACL allocated to
Area 3. The herring fishery opened for
the 2012 fishing year on January 1,
2012. Data indicating the herring fleet
will have landed at least 95 percent of
the 2012 sub-ACL allocated to Area 3
have only recently become available. If
implementation of this closure is
delayed to solicit prior public comment,
the sub-ACL for Area 3 for this fishing
year can be exceeded, thereby
undermining the conservation
objectives of the FMP and requiring any
excess to be subtracted from the Area 3
sub-ACL for the fishing year following
the total catch determination. The AA
further finds, pursuant to 5 U.S.C.
553(d)(3), good cause to waive the 30-
day delayed effectiveness period for the
reasons stated above.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 3, 2012.
Lindsay Fullenkamp,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-24793 Filed 10-3-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111213751-2102-02]
RIN 0648-XC278

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of Atka
Mackerel in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of the 2012
Atka mackerel incidental catch
allowance (ICA) for the Bering Sea
subarea and Eastern Aleutian district
(BS/EAI) of to the Amendment 80
cooperatives in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to allow
the 2012 total allowable catch of Atka
mackerel to be fully harvested.

DATES: Effective October 3, 2012,
through 2400 hrs, Alaska local time
(A.l.t.), December 31, 2012.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2012 Atka mackerel ICA for the
BS/EAI is 1,000 metric tons (mt) and
2012 Atka mackerel total allowable
catch allocated to the Amendment 80
cooperative is 29,892 mt as established
by the final 2012 and 2013 harvest
specifications for groundfish in the
BSAI (77 FR 10669, February 23, 2012).

The Administrator, Alaska Region,
NMEFS, has determined that 570 mt of
the Atka mackerel ICA for the BS/EAI
will not be harvested. Therefore, in
accordance with §679.91(f), NMFS
reallocates 570 mt of Atka mackerel
from the BS/EAI ICA to the Amendment
80 cooperatives in the BSAI In
accordance with §679.91(f), NMFS will
reissue cooperative quota permits for
the reallocated Atka mackerel following
the procedures set forth in § 679.91(f)(3).

The harvest specifications for Atka
mackerel included in the harvest
specifications for groundfish in the
BSAI (77 FR 10669, February 23, 2012)
are revised as follows: 430 mt of Atka
mackerel for the BS/EAI ICA and 30,463
mt of Atka mackerel for the Amendment
80 cooperatives in the BS/EAI Table 4
is correctly revised and republished in
its entirety as follows:
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TABLE 4—FINAL 2012 AND 2013 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL
CATCH ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC
[Amounts are in metric tons]

2012 allocation by area 2013 allocation by area
Sector! Season 2.3:4 Eastern Aleu- Eastern Aleu- Western 5
tian District/ Cﬁg}\r%;’sﬁilce:tu- V\{?asrzeé?sﬁilgtu- tian District/ Cﬁg:\r%?sﬁilce;tu- Aleutian Dis-
Bering Sea Bering Sea trict

TAC .o (27 W 38,500 10,763 1,500 31,700 8,883 1,500

CDQ reserve ........ 4,120 1,152 161 3,392 950 161

2,060 576 80 1,696 475 80

n/a 58 n/a n/a 48 n/a

2,060 576 80 1,696 475 80

n/a 58 n/a n/a 48 n/a

ICA oo o] =1 R 430 100 40 1,000 100 40

Jig8 i, Total ..oocvcvveeeieene 167 0 0 137 0 0

BSAI trawl limited Total ...ccovvveeeeeene 3,321 951 0 2,717 783 0

access.

A s 1,661 476 0 1,359 392 0

B o 1,661 476 0 1,359 392 0

Amendment 80 o - | 30,463 8,560 1,300 24,454 7,049 1,300

sectors.

A s 15,231 4,280 650 12,227 3,525 650

B o 15,231 4,280 650 12,227 3,525 650

Alaska Groundfish | Total ........ccccccueennne 17,770 5,016 759 n/a n/a n/a
Cooperative.

A e 8,885 2,508 380 n/a n/a n/a

Critical Habitat > n/a 251 n/a n/a n/a n/a

B e, 8,885 2,508 380 n/a n/a n/a

Critical Habitat > n/a 251 n/a n/a n/a n/a

Alaska Seafood Total oo 12,693 3,544 541 n/a n/a n/a
Cooperative.

A e 6,347 1,772 271 n/a n/a n/a

Critical Habitat > n/a 177 n/a n/a n/a n/a

B e, 6,347 1,772 271 n/a n/a n/a

Critical Habitat5 .... n/a 177 n/a n/a n/a n/a

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ participants (see

§§679.20(b)(1)(ii)(C) and 679.31).

2Regulations at §§679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.
3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.
4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B

season from June 10 to November 1.

5Section 679.20(a)(8)(ii)(C) requires the TAC in area 542 shall be no more than 47% of ABC, and Atka mackerel harvests for Amendment 80
cooperatives and CDQ groups within waters 10 nm to 20 nm of Gramp Rock and Tag Island, as described in Table 12 to part 679, in Area 542
are limited to no more than 10 percent of the Amendment 80 cooperative Atka mackerel allocation or 10 percent of the CDQ Atka mackerel allo-

cation.

6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtracting the CDQ reserve and ICA. The amount of this allocation is 0.5 percent. The jig gear allocation is not apportioned by season.
Note: Seasonal or sector apportionments may not total precisely due to rounding.

This will enhance the socioeconomic
well-being of harvesters dependent
upon Atka mackerel in this area. The
Regional Administrator considered the
following factors in reaching this
decision: (1) The current catch of Atka
mackerel ICA in the BS/EAI, (2) the
harvest capacity and stated intent on
future harvesting patterns of the
Amendment 80 cooperative that
participates in this BS/EAI fishery.

Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of Atka mackerel
from the BS/EAI ICA to the Amendment

80 cooperatives in the BSAI. Since the
fishery is currently open, it is important
to immediately inform the industry as to
the revised allocations. Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to
plan for the fishing season, and to avoid
potential disruption to the fishing fleet
as well as processors. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 28, 2012.
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The AA also finds good cause to prior notice and opportunity for public Dated: October 3, 2012.
waive the 30-day delay in the effective comment. Lindsay Fullenkamp,
date of this action under 5 U.S.C. This action is required by §679.91 Acting Deputy Director, Office of Sustainable
553(d)(3). This finding is based upon and is exempt from review under Fisheries, National Marine Fisheries Service.
the reasons provided above for waiver of Executive Order 12866. [FR Doc. 2012-24794 Filed 10-3-12; 4:15 pm]

Authority: 16 U.S.C. 1801 et seq. BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0940; Directorate
Identifier 2012—NE-26—AD]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Turbomeca S.A. Arriel 2D turboshaft
engines. This proposed AD was
prompted by a low fuel pressure event
caused by a deterioration and a loss of
the low-pressure drive function within
the hydro-mechanical metering unit
(HMU). This proposed AD would
require replacing the HMU at a reduced
life. We are proposing this AD to
prevent an uncommanded in-flight
shutdown of the engine, and possible
loss of the helicopter.

DATES: We must receive comments on
this proposed AD by December 10,
2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:202—493-2251.

For service information identified in
this AD, contact Turbomeca, 40220
Tarnos, France; phone: 33 (0)5 59 74 40

00; telex: 570 042; fax: 33 (0)5 59 74 45
15. You may review copies of the
referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (phone: 800-647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: frederick.zink@faa.gov; phone:
781-238-7779; fax: 781-238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0940; Directorate Identifier
2012-NE-26—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an

association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2012—
0141, dated July 31, 2012 (referred to
after this as ‘““‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

During an Arriel 2D endurance test, the
illumination of the low fuel pressure warning
light was observed. The investigation of the
high pressure/low pressure (HP/LP) pump
assembly within the hydro-mechanical
metering unit (HMU), removed following this
occurrence, revealed a deterioration and a
loss of the LP pump drive function.

This condition, if not detected and
corrected, could lead to an uncommanded
engine in-flight shut down.

We are issuing this proposed AD to
prevent an uncommanded in-flight
shutdown of the engine, and possible
loss of the helicopter. You may obtain
further information by examining the
MCALI in the AD docket.

Relevant Service Information

Turbomeca S.A. has issued Alert
Mandatory Service Bulletin No. A292 73
2847, Version A, dated May 29, 2012.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of France and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCAI referenced above. We are
proposing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

This proposed AD would require
replacing the HMU before the HMU
exceeds 800 operating hours since new;
or within 800 operating hours since last
replacement of the low-pressure pump
spindle wheel assembly, high-pressure
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pump complete sleeve, bearings/pinions
(matched assembly), and sleeve
assembly.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 27 engines installed on
helicopters of U.S. registry. We also
estimate that it would take about 0.7
work-hour per engine to comply with
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $14,400 per
engine. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $390,407.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Turbomeca S.A.: Docket No. FAA-2012—
0940; Directorate Identifier 2012—NE—
26—AD.

(a) Comments Due Date

We must receive comments by December
10, 2012.

(b) Affected Airworthiness Directives (ADs)
None.

(c) Applicability

This AD applies to all Turbomeca S.A.
Arriel 2D turboshaft engines.

(d) Reason

This AD was prompted by a low fuel
pressure event caused by a deterioration and
a loss of the low-pressure drive function
within the hydro-mechanical metering unit
(HMU). We are issuing this AD to prevent an
uncommanded in-flight shutdown of the
engine, and possible loss of the helicopter.

(e) Actions and Compliance

Unless already done, replace the HMU
with an HMU eligible for installation:

(1) Before the HMU exceeds 800 operating
hours since new; or

(2) Within 800 operating hours since last
replacement of the low-pressure pump
spindle wheel assembly, high-pressure pump
complete sleeve, bearings/pinions (matched
assembly), and sleeve assembly.

(f) Installation Prohibition

After the effective date of this AD, do not
install any HMU onto any engine, or install
any engine onto any helicopter, unless in
compliance with the requirements of
paragraph (e) of this AD.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(h) Related Information

(1) For more information about this AD,
contact Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: frederick.zink@faa.gov; phone: 781—
238-7779; fax: 781-238-7199.

(2) Refer to European Aviation Safety
Agency AD No. 2012-0141, dated July 31,
2012, and Turbomeca S.A. Alert Mandatory
Service Bulletin No. A292 73 2847, Version
A, dated May 29, 2012, for related
information.

(3) For service information identified in
this AD, contact Turbomeca, 40220 Tarnos,
France; phone: 33 (0)5 59 74 40 00; telex: 570
042; fax: 33 (0)5 59 74 45 15. You may review
copies of the referenced service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(i) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
October 1, 2012.
Robert J. Ganley,

Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2012—24721 Filed 10-5—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0323; Airspace
Docket No. 12-AAL—4]

Proposed Amendment of Class E
Airspace; Savoonga, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Savoonga
Airport, AK, to accommodate aircraft
using new Area Navigation (RNAV)
Global Positioning System (GPS)
standard instrument approach
procedures at Savoonga Airport. The
FAA is proposing this action to enhance
the safety and management of aircraft
operations at the airport.

DATES: Comments must be received on
or before November 23, 2012.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012-0322; Airspace
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Docket No. 12—-AAL-3, at the beginning
of your comments. You may also submit
comments through the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203-4517.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0323 and Airspace Docket No. 12—
AAL-4) and be submitted in triplicate to
the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0323 and
Airspace Docket No. 12—-AAL—4". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://www.faa.
gov/airports_airtraffic/air traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
surface airspace, and Class E airspace
extending upward from 700 feet above
the surface at Savoonga Airport,
Savoonga, AK. Controlled airspace is
necessary to accommodate aircraft using
the new RNAV (GPS) standard
instrument approach procedures at
Savoonga Airport, and would enhance
the safety and management of
instrument flight rules operations at the
airport.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.9W
dated August 8, 2012, and effective
September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Savoonga
Airport, Savoonga, AK.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace and Designations and
Reporting Points, dated August 8, 2012,
and effective September 15, 2012, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AAL AKE5 Savoonga, AK [Modified]

Savoonga Airport, AK
(Lat. 63°41°11” N., long. 170°29’35” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Savoonga Airport, and within 4
miles each side of the 059° bearing of the
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airport extending from the 6.4-mile radius to
11 miles northeast of the airport; that
airspace extending upward from 1,200 feet
above the surface within a 30-mile radius of
lat. 63°38’25” N, long. 170°57°44” W.,
starting at the 303° bearing of the airport
counterclockwise to the 171° bearing of the
airport then northeast to lat. 63°20°35” N.,
long. 169°36’56” W., and within a 30-mile
radius of lat. 63°47’53” N., long. 170°03"36”
W., starting at the 121° bearing of Savoonga
Airport counterclockwise to the 352° bearing
of the airport thence to the point of origin.

Issued in Seattle, Washington, on
September 25, 2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012—-24669 Filed 10-5-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0853; Airspace
Docket No. 12-ANM-23]

Proposed Amendment of Class E
Airspace; Astoria, OR

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Astoria
Regional Airport, Astoria, OR.
Controlled airspace is necessary to
accommodate aircraft using Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Astoria Regional
Airport. The FAA is proposing this
action to enhance the safety and
management of aircraft operations at the
airport.

DATES: Comments must be received on
or before November 23, 2012.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012-0853; Airspace
Docket No. 12—-ANM-23, at the
beginning of your comments. You may
also submit comments through the
Internet athttp://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0853 and Airspace Docket No. 12—
ANM-23) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0853 and
Airspace Docket No. 12-ANM-23"". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air_
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal

business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
airspace extending upward from 700
feet above the surface at Astoria
Regional Airport, Astoria, OR.
Controlled airspace is necessary to
accommodate aircraft using the RNAV
(GPS) standard instrument approach
procedures at Astoria Regional Airport
and would enhance the safety and
management of aircraft operations at the
airport.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
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Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Astoria
Regional Airport, Astoria, OR.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM OR E5 Astoria, OR [Modified]

Astoria Regional Airport, Astoria, OR
(Lat. 46°09°29” N., long. 123°52°43” W.)
Seaside Municipal Airport
(Lat. 46°00’54” N., long. 123°54'28” W.)

That airspace extending from 700 feet
above the surface within a 7-mile radius of
Astoria Regional Airport; and within 6 miles
north and 8.3 miles south of the Astoria
Regional Airport 268° bearing extending from
the 7-mile radius to 17.5 miles west of
Astoria Regional Airport, excluding the
portion within a 1.8-mile radius of Seaside
Municipal Airport; and within 4 miles
northeast and 8.3 miles southwest of the
Astoria Regional Airport 326° bearing
extending from the 7-mile radius to 21.4
miles northwest of Astoria Regional Airport;
and within 4 miles each side of the Astoria
Regional Airport 096° bearing extending from
the 7-mile radius to 12 miles east of Astoria

Regional Airport; and within 8.3 miles north
and 4 miles south of the Astoria Regional
Airport 096° bearing from 12 miles east, to
28.3 miles east of Astoria Regional Airport;
and within a 15.9-mile radius of Astoria
Regional Airport extending clockwise from
the 326° bearing to the 347° bearing of the
airport; and within a 23.1-mile radius of
Astoria Regional Airport extending clockwise
from the 347° bearing to the 039° bearing of
the airport extending from the 15.9-mile
radius to a 23.1-mile radius of Astoria
Regional Airport extending clockwise from
the airport 039° bearing to the airport 185°
bearing.

Issued in Seattle, Washington, on
September 25, 2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-24674 Filed 10-5-12; 8:45 am]
BILLING CODE 4910-13-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3001
[Docket No. RM2012-8; Order No. 1488]
New Postal Product

AGENCY: Postal Regulatory Commission.
ACTION: Notice.

SUMMARY: The Commission is noticing a
recently-filed Postal Service petition to
initiate an informal rulemaking
proceeding to consider changes in
analytical principles (Proposals Eight
and Nine) used in periodic reporting.
This notice provides an opportunity for
the public to comment on the potential
changes.

DATES: Comments are due: October 29,
2012. Reply Comments are due:
November 8, 2012.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http:ww.prc.gov.
Commenters who cannot submit their
views electronically should contact the
person identified in the FOR FURTHER
INFORMATION CONTACT portion of the
preamble for advice on alternatives to
electronic filings.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at 202—-789-6824.

SUPPLEMENTARY INFORMATION: On
September 28, 2012, the Postal Service
filed a petition pursuant to 39 CFR
3050.11 requesting that the Commission
initiate an informal rulemaking
proceeding to consider changes in the
analytical methods approved for use in
periodic reporting.? The Postal Service

1Petition of the United States Postal Service for
the Initiation of a Proceeding to Consider Proposed

also requests that the Commission
complete action on the petition by
December 1, 2012, so that the proposed
changes can be incorporated into the
Annual Compliance Report (ACR) for
FY 2012. Petition at 1.

Proposal Eight: Transfer Mail
Processing Cost Model for Machinable
and Irregular Standard Mail Parcels to
the Mail Processing Cost Model for
Parcel Select/Parcel Return Service. The
Postal Service proposes to move the
machinable and irregular cost
worksheets contained in the Standard
Mail parcel mail processing cost model
to the Parcel Select/Parcel Return
Service mail processing cost model and
to relabel the worksheets as
“Lightweight Parcel Select.” Id. at 3.
The Commission, in Docket No.
MGC2010-36, conditionally approved the
transfer of the commercial Standard
machinable and irregular parcel price
categories from the market dominant
product list to the competitive product
list as “Lightweight Parcel Select,” a
subcategory of Parcel Select.2 The
transfer became effective with the
implementation of new prices in
January 2012.3 The Postal Service states
that costs reported for FY 2012 should
reflect the incorporation of Lightweight
Parcel Select into Parcel Select. Petition
at 4.

The Postal Service states that the
proposed changes are solely mechanical
in nature because the number of
machinable and irregular price
categories, as well as the presort level
and destination entry point for each
price category, have not changed as a
result of the commercial Standard Mail
parcel price categories being moved to
the competitive products list. Id. at 3.
The Postal Service also proposes that
the Parcel Select and Lightweight Parcel
Select model cost estimates be used to

Changes in Analytical Principles (Proposals Eight
and Nine), September 28, 2012 (Petition).

2Docket No. MC2010-36, Order Conditionally
Granting Request to Transfer Commercial Standard
Mail Parcels to the Competitive Product List, March
2, 2011 (Order No. 689). The Commission imposed
“the following conditions: (1) The Postal Service
files a notice of competitive price adjustment for
Parcel Select rates, including Lightweight Parcel
Select parcels, that demonstrates such rates satisfy
39 U.S.C. 3633(a) and 39 CFR part 3015; (2) the
Commission issues an order finding that the Parcel
Select rates in (1) above satisfy 39 U.S.C. 3633(a)
and 39 CFR part 3015; and (3) the Standard Mail
Parcels transfer authorized by this Order is not
effective until the effective date of prices authorized
in (b), above.” Id. at 19.

3In Docket No. CP2012-2, the Commission
approved an 8.9 percent rate increase for
Lightweight Parcel Select and found that the Postal
Service had met the conditions set out in Order No.
689. Docket No. CP2012-2, Order No. 1062, Order
Approving Changes in Rates of General
Applicability for Competitive Products, at 4, 10-13,
December 21, 2011.
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de-average the mail processing cost by
shape estimate for all Parcel Select in
the FY 2012 ACR. Id.

Proposal Nine: Modify First-Class
Mail, Standard Mail, and Periodicals
Flats Cost Models. The Postal Service
proposes to make eight modifications to
the Periodicals Flats model. The Postal
Service also proposes to apply four of
the modifications to the First-Class Mail
and Standard Mail Flats models. Id. at
5. The Postal Service states that the
model for each class is contained in
library reference USPS-LR-RM2012-8/
1, with the proposed modifications
incorporated (via toggle switches).4
Some of the modifications are
straightforward. Others, however,
involve significant changes, particularly
for Periodicals.

The first proposed modification
removes the ability to isolate (via toggle
switches) the effect of individual
changes proposed in Docket No.
RM2012-2. Id. Those changes were
approved by the Commission. The
Postal Service considers the switches to
be superfluous. Id. This modification
affects the models for all three classes.

The second modification corrects
what the Postal Service describes as
“cell referencing errors” in the
Periodicals model. Id.

The third modification accounts for
more sources of rejects and adjusts some
reject rates to make them consistent
with Management Operating Data
System (MODS) estimates. Id. at 6-8.
This modification affects the models for
all three classes.

The fourth modification accounts for
changes in allied operations resulting
from the introduction of the AFSM 100
and FSS. The modifications only apply
to the Periodicals model. Id. at 9—-10.

The fifth modification creates class-
specific FSS coverage factors. Each
coverage factor is the ratio of MODS FSS
total pieces fed (by class) to volume as
reported in the Revenue, Pieces, and
Weight report. Id. at 10—11. This
modification affects the models for all
three classes.

The sixth modification removes the
costs of sorting mail to post office boxes
from all three flats models and
designates these costs as ‘“non-
modeled.” Id. at 11.

The seventh modification updates the
estimates of the average number of
cross-dock movements by container
type by entry facility for Periodicals.

4]d. According to the Postal Service, the impact
of individual modifications can be estimated by
manipulating the toggle switches. The Postal
Service has not provided explicit estimates of the
impact of individual modifications in Proposal
Nine, nor has it provided an estimate of aggregate
impact.

The update relies on Mail.dat files by
publication and a Postal Service
database of individual transportation
routes. The Postal Service states that the
new estimates are generally similar to
those provided in Docket No. R2006-1.
Id. at 11-15.

The eighth modification uses the
results of the seventh modification to
simplify the development of costs by
container type by entry facility for
Periodicals. According to the Postal
Service, simply having the number of
facilities that a container passes through
before it reaches the destination facility
is sufficient to calculate the number of
times the average container incurs each
process. Id. at 15-18.

It is ordered:

1. The Petition of the United States
Postal Service Requesting Initiation of a
Proceeding to Consider Proposed
Changes in Analytical Principles
(Proposals Eight and Nine), filed
September 28, 2012, is granted.

2. The Commission establishes Docket
No. RM2012-8 to consider the matters
raised by the Postal Service’s Petition.

3. Interested persons may submit
comments on Proposals Eight and Nine
no later than October 29, 2012.

4. Reply comments are due no later
than November 8, 2012.

5. Lawrence Fenster is appointed to
serve as the Public Representative to
represent the interests of the general
public in this proceeding.

6. The Secretary shall arrange for
publication of this notice in the Federal
Register.

By the Commission.
Shoshana M. Grove,
Secretary.
[FR Doc. 2012-24706 Filed 10-5-12; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55
[OAR-2004-0091; FRL-9737-7]
Outer Continental Shelf Air

Regulations; Consistency Update for
California

AGENCY: Environmental Protection
Agency (“EPA”).

ACTION: Proposed rule—Consistency
Update.

SUMMARY: EPA is proposing to update a
portion of the Outer Continental Shelf
(“OCS”) Air Regulations. Requirements
applying to OCS sources located within
25 miles of States’ seaward boundaries
must be updated periodically to remain

consistent with the requirements of the
corresponding onshore area (“COA”), as
mandated by section 328(a)(1) of the
Clean Air Act, as amended in 1990 (“the
Act”). The portions of the OCS air
regulations that are being updated
pertain to the requirements for OCS
sources by the Ventura County Air
Pollution Control District (Ventura
County APCD). The intended effect of
approving the OCS requirements for the
Ventura County APCD is to regulate
emissions from OCS sources in
accordance with the requirements
onshore. The change to the existing
requirements discussed below is
proposed to be incorporated by
reference into the Code of Federal
Regulations and is listed in the
appendix to the OCS air regulations.

DATES: Comments must be received on
or before November 8, 2012.

ADDRESSES: Submit comments,
identified by docket number OAR-
2004-0091, by one of the following
methods:

1. Federal eRulemaking Portal: www.
regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through www.
regulations.gov or email. www.
regulations.gov is an ‘“‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
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documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Cynthia Allen, Air Division (Air-4), U.S.
EPA Region 9, 75 Hawthorne Street, San
Francisco, CA 94105, (415) 947—4120,
allen.cynthia@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background Information
A. Why is EPA taking this action?
II. EPA’s Evaluation
A. What criteria were used to evaluate
rules submitted to update 40 CFR part
557
B. What requirements were submitted to
update 40 CFR part 557
III. Administrative Requirements
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Coordination
With Indian Tribal Government
G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—
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I. Background Information
A. Why is EPA taking this action?

On September 4, 1992, EPA
promulgated 40 CFR part 55,1 which

established requirements to control air
pollution from OCS sources in order to
attain and maintain Federal and State
ambient air quality standards and to
comply with the provisions of part C of
title I of the Act. Part 55 applies to all
OCS sources offshore of the States
except those located in the Gulf of
Mexico west of 87.5 degrees longitude.
Section 328 of the Act requires that for
such sources located within 25 miles of
a State’s seaward boundary, the
requirements shall be the same as would
be applicable if the sources were located
in the COA. Because the OCS
requirements are based on onshore
requirements, and onshore requirements
may change, section 328(a)(1) requires
that EPA update the OCS requirements
as necessary to maintain consistency
with onshore requirements.

Pursuant to §55.12 of the OCS rule,
consistency reviews will occur (1) at
least annually; (2) upon receipt of a
Notice of Intent under § 55.4; or (3)
when a state or local agency submits a
rule to EPA to be considered for
incorporation by reference in part 55.
This proposed action is being taken in
response to requirements submitted by
the Ventura County APCD. Public
comments received in writing within 30
days of publication of this document
will be considered by EPA before
publishing a final rule. Section 328(a) of
the Act requires that EPA establish
requirements to control air pollution
from OGS sources located within 25
miles of States’ seaward boundaries that
are the same as onshore requirements.
To comply with this statutory mandate,
EPA must incorporate applicable
onshore rules into part 55 as they exist
onshore. This limits EPA’s flexibility in
deciding which requirements will be
incorporated into part 55 and prevents
EPA from making substantive changes
to the requirements it incorporates. As
a result, EPA may be incorporating rules

into part 55 that do not conform to all

of EPA’s state implementation plan
(SIP) guidance or certain requirements
of the Act. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it
imply that the rule will be approved by
EPA for inclusion in the SIP.

II. EPA’s Evaluation

A. What criteria were used to evaluate
rules submitted to update 40 CFR part
557

In updating 40 CFR part 55, EPA
reviewed the rules submitted for
inclusion in part 55 to ensure that they
are rationally related to the attainment
or maintenance of Federal or State
ambient air quality standards or part C
of title I of the Act, that they are not
designed expressly to prevent
exploration and development of the
OCS and that they are applicable to OCS
sources. 40 CFR 55.1. EPA has also
evaluated the rules to ensure they are
not arbitrary or capricious. 40 CFR 55.12
(e). In addition, EPA has excluded
administrative or procedural rules,? and
requirements that regulate toxics which
are not related to the attainment and
maintenance of Federal and State
ambient air quality standards.

B. What requirements were submitted to
update 40 CFR part 557

1. After review of the requirements
submitted by the Ventura County APCD
against the criteria set forth above and
in 40 CFR part 55, EPA is proposing to
make the following District
requirements applicable to OCS sources:

Adoption or
Rule No. Name amended

date
[ 7= 1011 o TSSOSO 04/12/11
Exemptions from Permit ... e 04/12/11
Part 70 Permits—General ......... 04/12/11
Part 70 Permits—Definitions ..... 04/12/11
Elective EMISSION LIMIES ....ccccuiiiiiiieeeiiie e s csee e ssiee e se e e st e e saeee e e sae e e eteeeesnseeeesnneeesnseeeeannenesnnnes 04/12/11
Permit Fees .................. 04/12/11
Architectural Coatings .........ccccue.... 01/12/10
Natural Gas-Fired Water HEaterS .........cooouiiiiiiee ettt eeeanes 05/11/10

1 The reader may refer to the Notice of Proposed
Rulemaking, December 5, 1991 (56 FR 63774), and
the preamble to the final rule promulgated
September 4, 1992 (57 FR 40792) for further

background and information on the OCS
regulations.

2Each COA which has been delegated the
authority to implement and enforce part 55, will
use its administrative and procedural rules as

onshore. However, in those instances where EPA
has not delegated authority to implement and
enforce part 55, EPA will use its own administrative
and procedural requirements to implement the
substantive requirements. 40 CFR 55.14(c)(4).
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The District submitted the following
rule which is being repealed, for

removal from Part 55. We are proposing
to repeal this rule from part 55:

26.10 i, ‘ New Source Review—Prevention of Significant Deterioration (PSD) ........cccccceoviiiiviinicicin. ‘ 06/28/11

The District also submitted the
following new rule which is not

currently in effect on the OCS, for
incorporation into Part 55. We are

proposing to incorporate this rule into
part 55:

26.13 ‘ New Source Review—Prevention of Significant Deterioration (PSD) ........cccccevereenereeneieeiee. ‘ 6/28/11

III. Administrative Requirements

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (“OMB”’) review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This action is not a ““significant
regulatory action” under the terms of
Executive Order 12866 and is therefore
not subject to OMB Review. These rules
implement requirements specifically
and explicitly set forth by the Congress
in section 328 of the Clean Air Act,
without the exercise of any policy
discretion by EPA. These OCS rules
already apply in the COA, and EPA has
no evidence to suggest that these OCS
rules have created an adverse material
effect. As required by section 328 of the
Clean Air Act, this action simply
updates the existing OCS requirements
to make them consistent with rules in
the COA.

B. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in 40 CFR part 55, and by
extension this update to the rules, under

the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2060-0249. Notice of OMB’s approval of
EPA Information Collection Request
(“ICR”) No. 1601.06 was published in
the Federal Register on March 1, 2006
(71 FR 10499-10500). The approval
expires January 31, 2009. As EPA
previously indicated (70 FR 65897—
65898 (November 1, 2005)), the annual
public reporting and recordkeeping
burden for collection of information
under 40 CFR part 55 is estimated to
average 549 hours per response. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and are
identified on the form and/or
instrument, if applicable. In addition,
EPA is amending the table in 40 CFR
part 9 of currently approved OMB
control numbers for various regulations
to list the regulatory citations for the
information requirements contained in
this final rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment

rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

These rules will not have a significant
economic impact on a substantial
number of small entities. These rules
implement requirements specifically
and explicitly set forth by the Congress
in section 328 of the Clean Air Act,
without the exercise of any policy
discretion by EPA. These OCS rules
already apply in the COA, and EPA has
no evidence to suggest that these OCS
rules have had a significant economic
impact on a substantial number of small
entities. As required by section 328 of
the Clean Air Act, this action simply
updates the existing OCS requirements
to make them consistent with rules in
the COA. Therefore, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (“UMRA”), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
of more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
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than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements. Today’s
proposed rules contain no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local, or tribal governments or the
private sector that may result in
expenditures of $100 million or more
for State, local, or tribal governments, in
the aggregate, or to the private sector in
any one year. These rules implement
requirements specifically and explicitly
set forth by the Congress in section 328
of the Clean Air Act without the
exercise of any policy discretion by
EPA. These OCS rules already apply in
the COA, and EPA has no evidence to
suggest that these OCS rules have
created an adverse material effect. As
required by section 328 of the Clean Air
Act, this action simply updates the
existing OCS requirements to make
them consistent with rules in the COA.

E. Executive Order 13132, Federalism

Executive Orders 13132, entitled
“Federalism” (64 FR 43255 (August 10,
1999)), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. These rules

implement requirements specifically
and explicitly set forth by the Congress
in section 328 of the Clean Air Act,
without the exercise of any policy
discretion by EPA. As required by
section 328 of the Clean Air Act, this
rule simply updates the existing OCS
rules to make them consistent with
current COA requirements. These rules
do not amend the existing provisions
within 40 CFR part 55 enabling
delegation of OCS regulations to a COA,
and this rule does not require the COA
to implement the OCS rules. Thus,
Executive Order 13132 does not apply
to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and state and local governments, EPA
specifically solicits comments on this
proposed rule from State and local
officials.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination With
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal government and Indian tribes
and thus does not have “‘tribal
implications,” within the meaning of
Executive Order 13175. This rule
implements requirements specifically
and explicitly set forth by the Congress
in section 328 of the Clean Air Act,
without the exercise of any policy
discretion by EPA. As required by
section 328 of the Clean Air Act, this
rule simply updates the existing OCS
rules to make them consistent with
current COA requirements. In addition,
this rule does not impose substantial
direct compliance costs tribal
governments, nor preempt tribal law.
Consultation with Indian tribes is
therefore not required under Executive
Order 13175. Nonetheless, in the spirit
of Executive Order 13175 and consistent
with EPA policy to promote
communications between EPA and
tribes, EPA specifically solicits
comments on this proposed rule from
tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children From Environmental Health
Risks and Safety Risks” (62 FR 19885
(April 23, 1997)), applies to any rule
that: (1) Is determined to be
“economically significant” as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children, and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

This proposed rule is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866. In addition, the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportional risk to children.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law No.
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable laws or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decided
not to use available and applicable
voluntary consensus standards.

As discussed above, these rules
implement requirements specifically
and explicitly set forth by the Congress
in section 328 of the Clean Air Act,
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without the exercise of any policy
discretion by EPA. As required by
section 328 of the Clean Air Act, this
rule simply updates the existing OCS
rules to make them consistent with
current COA requirements. In the
absence of a prior existing requirement
for the state to use voluntary consensus
standards and in light of the fact that
EPA is required to make the OCS rules
consistent with current COA
requirements, it would be inconsistent
with applicable law for EPA to use
voluntary consensus standards in this
action. Therefore, EPA is not
considering the use of any voluntary
consensus standards. EPA welcomes
comments on this aspect of the
proposed rulemaking and, specifically,
invites the public to identify
potentially-applicable voluntary
consensus standards and to explain why
such standards should be used in this
regulation.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
lacks the discretionary authority to
address environmental justice in this
proposed action. This rule implements
requirements specifically and explicitly
set forth by the Congress in section 328
of the Clean Air Act, without the
exercise of any policy discretion by
EPA. As required by section 328 of the
Clean Air Act, this rule simply updates
the existing OCS rules to make them
consistent with current COA
requirements.

Although EPA lacks authority to
modify today’s regulatory decision on
the basis of environmental justice
considerations, EPA nevertheless
explored this issue and found the
following. This action, namely,
updating the OCS rules to make them
consistent with current COA
requirements, will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it increases the level of
environmental protection for all affected

populations without having any
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population.
Environmental justice considerations
may be appropriate to consider in the
context of a specific OCS permit
application.

List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Outer
Continental Shelf, Ozone, Particulate
matter, Permits, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: September 13, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.

For the reasons set out in the
preamble, title 40 of the Code of Federal
Regulations, part 55, is proposed to be
amended as follows:

PART 55—OUTER CONTINENTAL
SHELF AIR REGULATIONS

1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Clean Air
Act (42 U.S.C. 7401 et seq.) as amended by
Pub. L. 101-549.

2. Section 55.14 is amended by
revising paragraphs (e)(3)(ii)(H) to read
as follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of states
seaward boundaries, by State.

* * * * *

(e) *
(3)*
(ii) *
(H) Ventura County Air Pollution
Control District Requirements
Applicable to OCS Sources.

* * * * *

* %
* %
* %

3. Appendix A to part 55 is amended
by revising paragraphs (b)(8) under the
heading “California” to read as follows:

Appendix A to Part 55—Listing of State
and Local Requirements Incorporated
by Reference Into Part 55, by State

* * * * *
California

* * * * *
(b] * Kk *

* * * * *

(8) The following requirements are
contained in Ventura County Air Pollution
Control District Requirements Applicable to
OCS Sources:

Rule 2

Rule 5

Rule 6

Rule 7
77)

Rule 10 Permits Required (Adopted 04/13/
04)

Rule 11 Definition for Regulation II
(Adopted 03/14/06)

Rule 12 Applications for Permits (Adopted
06/13/95)

Rule 13 Action on Applications for an
Authority To Construct (Adopted 06/13/
95)

Rule 14 Action on Applications for a Permit
To Operate (Adopted 06/13/95)

Rule 15.1 Sampling and Testing Facilities
(Adopted 10/12/93)

Rule 16 BACT Certification (Adopted 06/
13/95)

Rule 19 Posting of Permits (Adopted 05/23/
72)

Rule 20 Transfer of Permit (Adopted 05/23/
72)

Rule 23 Exemptions From Permits
(Adopted 04/12/11)

Rule 24 Source Recordkeeping, Reporting,
and Emission Statements (Adopted 09/
15/92)

Rule 26 New Source Review—General
(Adopted 03/14/06)

Rule 26.1 New Source Review—Definitions
(Adopted 11/14/06)

Rule 26.2 New Source Review—
Requirements (Adopted 05/14/02)

Rule 26.3 New Source Review—Exemptions
(Adopted 03/14/06)

Rule 26.6 New Source Review—
Calculations (Adopted 03/14/06)

Rule 26.8 New Source Review—Permit To
Operate (Adopted 10/22/91)

Rule 26.10 New Source Review—
Prevention of Significant Deterioration
(PSD)(Repealed 06/28/11)

Rule 26.11 New Source Review—ERC
Evaluation at Time of Use (Adopted 05/
14/02)

Rule 26.12 Federal Major Modifications
(Adopted 06/27/06)

Rule 26.13 New Source Review—
Prevention of Significant Deterioration
(PSD) (Adopted 06/28/11)

Rule 28 Revocation of Permits (Adopted 07/
18/72)

Rule 29 Conditions on Permits (Adopted
03/14/06)

Rule 30 Permit Renewal (Adopted 04/13/
04)

Rule 32 Breakdown Conditions: Emergency
Variances, A., B.1., and D. only.
(Adopted 02/20/79)

Rule 33 Part 70 Permits—General (Adopted
04/12/11)

Rule 33.1 Part 70 Permits—Definitions
(Adopted 04/12/11)

Rule 33.2 Part 70 Permits—Application
Contents (Adopted 04/10/01)

Rule 33.3 Part 70 Permits—Permit Content
(Adopted 09/12/06)

Rule 33.4 Part 70 Permits—Operational
Flexibility (Adopted 04/10/01)

Rule 33.5 Part 70 Permits—Timeframes for
Applications, Review and Issuance
(Adopted 10/12/93)

Rule 33.6 Part 70 Permits—Permit Term
and Permit Reissuance (Adopted 10/12/
93)

Definitions (Adopted 04/12/11)
Effective Date (Adopted 04/13/04)
Severability (Adopted 11/21/78)
Zone Boundaries (Adopted 06/14/
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Rule 33.7 Part 70 Permits—Notification
(Adopted 04/10/01)

Rule 33.8 Part 70 Permits—Reopening of
Permits (Adopted 10/12/93)

Rule 33.9 Part 70 Permits—Compliance
Provisions (Adopted 04/10/01)

Rule 33.10 Part 70 Permits—General Part 70
Permits (Adopted 10/12/93)

Rule 34 Acid Deposition Control (Adopted
03/14/95)

Rule 35 Elective Emission Limits (Adopted
04/12/11)

Rule 36 New Source Review—Hazardous
Air Pollutants (Adopted 10/06/98)

Rule 42 Permit Fees (Adopted 04/12/11)

Rule 44 Exemption Evaluation Fee
(Adopted 04/08/08)

Rule 45 Plan Fees (Adopted 06/19/90)

Rule 45.2 Asbestos Removal Fees (Adopted
08/04/92)

Rule 47 Source Test, Emission Monitor, and
Call-Back Fees (Adopted 06/22/99)

Rule 50 Opacity (Adopted 04/13/04)

Rule 52 Particulate Matter-Concentration
(Grain Loading) (Adopted 04/13/04)

Rule 53 Particulate Matter-Process Weight
(Adopted 04/13/04)

Rule 54 Sulfur Compounds (Adopted 06/
14/94)

Rule 56 Open Burning (Adopted 11/11/03)

Rule 57 Incinerators (Adopted 01/11/05)

Rule 57.1 Particulate Matter Emissions
From Fuel Burning Equipment (Adopted
01/11/05)

Rule 62.7 Asbestos—Demolition and
Renovation (Adopted 09/01/92)

Rule 63 Separation and Combination of
Emissions (Adopted 11/21/78)

Rule 64 Sulfur Content of Fuels (Adopted
04/13/99)

Rule 67 Vacuum Producing Devices
(Adopted 07/05/83)

Rule 68 Carbon Monoxide (Adopted 04/13/
04)

Rule 71 Crude Oil and Reactive Organic
Compound Liquids (Adopted 12/13/94)

Rule 71.1 Crude Oil Production and
Separation (Adopted 06/16/92)

Rule 71.2  Storage of Reactive Organic
Compound Liquids (Adopted 09/26/89)

Rule 71.3 Transfer of Reactive Organic
Compound Liquids (Adopted 06/16/92)

Rule 71.4 Petroleum Sumps, Pits, Ponds,
and Well Cellars (Adopted 06/08/93)

Rule 71.5 Glycol Dehydrators (Adopted 12/
13/94)

Rule 72 New Source Performance Standards
(NSPS) (Adopted 09/9/08)

Rule 73 National Emission Standards for
Hazardous Air Pollutants (NESHAPS
(Adopted 09/9/08)

Rule 74 Specific Source Standards
(Adopted 07/06/76)

Rule 74.1 Abrasive Blasting (Adopted 11/
12/91)

Rule 74.2  Architectural Coatings (Adopted
01/12/10)

Rule 74.6 Surface Cleaning and Degreasing
(Adopted 11/11/03—effective 07/01/04)

Rule 74.6.1 Batch Loaded Vapor Degreasers
(Adopted 11/11/03—effective 07/01/04)

Rule 74.7 Fugitive Emissions of Reactive
Organic Compounds at Petroleum
Refineries and Chemical Plants (Adopted
10/10/95)

Rule 74.8 Refinery Vacuum Producing
Systems, Waste-Water Separators and

Process Turnarounds (Adopted 07/05/
83)

Rule 74.9 Stationary Internal Combustion
Engines (Adopted 11/08/05)

Rule 74.10 Components at Crude Oil
Production Facilities and Natural Gas
Production and Processing Facilities
(Adopted 03/10/98)

Rule 74.11 Natural Gas-Fired Residential
Water Heaters-Control of NOx (Adopted
05/11/10)

Rule 74.11.1 Large Water Heaters and Small
Boilers (Adopted 09/14/99)

Rule 74.12  Surface Coating of Metal Parts
and Products (Adopted 04/08/08)

Rule 74.15 Boilers, Steam Generators and
Process Heaters (Adopted 11/08/94)
Rule 74.15.1 Boilers, Steam Generators and
Process Heaters (Adopted 06/13/00)

Rule 74.16 Oil Field Drilling Operations
(Adopted 01/08/91)

Rule 74.20 Adhesives and Sealants
(Adopted 01/11/05)

Rule 74.23 Stationary Gas Turbines
(Adopted 1/08/02)

Rule 74.24 Marine Coating Operations
(Adopted 11/11/03)

Rule 74.24.1 Pleasure Craft Coating and
Commercial Boatyard Operations
(Adopted 01/08/02)

Rule 74.26 Crude Oil Storage Tank
Degassing Operations (Adopted 11/08/
94)

Rule 74.27 Gasoline and ROC Liquid
Storage Tank Degassing Operations
(Adopted 11/08/94)

Rule 74.28 Asphalt Roofing Operations
(Adopted 05/10/94)

Rule 74.30 Wood Products Coatings
(Adopted 06/27/06)

Rule 75 Circumvention (Adopted 11/27/78)

Rule 101 Sampling and Testing Facilities
(Adopted 05/23/72)

Rule 102 Source Tests (Adopted 04/13/04)

Rule 103 Continuous Monitoring Systems
(Adopted 02/09/99)

Rule 154 Stage 1 Episode Actions (Adopted
09/17/91)

Rule 155 Stage 2 Episode Actions (Adopted
09/17/91)

Rule 156 Stage 3 Episode Actions (Adopted
09/17/91)

Rule 158 Source Abatement Plans (Adopted
09/17/91)

Rule 159 Traffic Abatement Procedures
(Adopted 09/17/91)

Rule 220 General Conformity (Adopted 05/
09/95)

Rule 230 Notice To Comply (Adopted 9/9/
08)

* * * * *
[FR Doc. 2012—24786 Filed 10-5-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[EPA-HQ-OAR-2012-0223; FRL 97334 ]

Regulation of Fuels and Fuel
Additives: Modifications to Renewable
Fuel Standard and Diesel Sulfur
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to amend
the definition of heating oil in the
Renewable Fuel Standard (RFS)
program under section 211(o) of the
Clean Air Act. This amendment would
expand the scope of renewable fuels
that can generate Renewable
Identification Numbers (RINs) as
heating oil to include fuel oil produced
from qualifying renewable biomass that
would be used to generate heat to warm
buildings or other facilities where
people live, work, recreate, or conduct
other activities. Fuel oils used to
generate process heat, power, or other
functions would not be included in the
amended definition. Producers or
importers of fuel oil that meets the
amended definition of heating oil would
be allowed to generate RINs, provided
that the fuel oil meets the other
requirements specified in the RFS
regulations. This proposed amendment
would not modify or limit fuel included
in the current definition of heating oil.
We are also proposing amendments to
the diesel sulfur program to provide
additional flexibility for transmix
processors that produce locomotive and
marine diesel fuel. Specifically, we are
proposing to reinstate an allowance for
transmix processors to produce 500
parts per million (ppm) sulfur diesel
fuel for use in older technology
locomotive and marine diesel outside of
the Northeast Mid-Atlantic Area. We are
also requesting comment on extending
this allowance to outside of the
Northeast Mid-Atlantic Area. These
proposed amendments to the diesel
transmix provisions are expected to
result in reduced compliance costs for
transmix processors and users of
locomotive and marine diesel fuel while
having a neutral or positive
environmental impact. EPA is also
proposing to amend the fuel marker
requirements for 500 ppm sulfur
locomotive and marine (LM) diesel fuel
to address an oversight in the original
rulemaking where the regulations failed
to incorporate provisions described in
the rulemaking preamble to allow for
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solvent yellow 124 marker to transition
out of the distribution system.

DATES: Written comments must be
received on or before November 8, 2012,
or 30 days from the date of the public
hearing, if a public hearing is requested.
A request for a public hearing must be
received by October 24, 2012. If a public
hearing is requested, we will publish a
notice in the Federal Register
announcing the date and location of the
hearing at least 14 days prior to the
hearing.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
0OAR-2012-0223, by the following
methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov,
Attention Air and Radiation Docket ID
EPA-HQ-OAR-2012-0223.

e Fax:731-214-4051.

e Mail: Air and Radiation Docket,
Docket No. EPA-HQ-OAR-2012-0223,
Environmental Protection Agency,
Mailcode: 6406], 1200 Pennsylvania
Ave. NW., Washington, DC 20460.

e Hand Delivery: EPA Docket Center,
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC, 20460, Attention Air and Radiation
Docket, ID No. EPA-HQ-OAR-2012—
0223. Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2012—
0223. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://www.
epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, (e.g., CBI or other information
whose disclosure is restricted by
statute). Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center, EPA, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT:
Kristien Knapp, Office of Transportation
and Air Quality, Mail Code: 6405], U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., 20460;
telephone number: (202) 343-9949; fax
number: (202) 343—2800; email address:
knapp.kristien@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Purpose

EPA is proposing to amend provisions
in the renewable fuel standard (RFS)
and diesel sulfur fuel programs. The
RFS amendment would change the
definition of home heating oil, and the
diesel sulfur amendments would
provide additional flexibility for
transmix processors who produce
locomotive and marine diesel fuel, and
allow solvent yellow 124 marker to
transition out of the distribution system.
EPA is proposing these amendments
under section 211 of the Clean Air Act.

B. Summary of Today’s Rule

Amended Definition of Home Heating
0Oil

EPA proposes to amend the definition
of heating oil in 40 CFR 80.1401 in the

renewable fuel standard (“RFS” or
“RFS2”) program promulgated under
section 211(o) of the Clean Air Act
(CAA). This amendment will expand
the scope of renewable fuels that can
generate Renewable Identification
Numbers (“RINs”) as “home heating
0il” to include fuel oil that will be used
to generate heat to warm buildings or
other facilities where people live, work,
recreate, or conduct other activities.
This rule would allow producers or
importers of fuel oil that meets the
amended definition of heating oil to
generate RINs, provided that other
requirements specified in the
regulations are met. Fuel oils used to
generate process heat, power, or other
functions would not be approved for
RIN generation under the amended
definition of heating oil. The proposed
amendment would not modify, limit, or
change fuel included in the current
definition of heating oil at 40 CFR
80.2(ccc).

Diesel Transmix Amendments

The proposed diesel transmix
amendments would reinstate an
allowance for transmix processors to
produce 500 ppm sulfur diesel fuel for
use in older technology locomotive and
marine diesel outside of the Northeast
Mid-Atlantic Area after 2014. EPA’s
ocean-going vessels rule forbade this
allowance beginning 2014, because a
new stream of diesel fuel for ocean-
going vessels, containing up to 1000
ppm sulfur, was introduced at that time,
which we believed would provide a
suitable outlet for transmix distillate
product. Transmix processors stated
that they were not aware of the changes
to the 500-ppm LM transmix provisions
until after they were finalized, and that
the ocean-going vessels market would
not be a viable outlet for their distillate
product. Based on additional input that
we received from transmix processors
and other stakeholders in the fuel
distribution system during our
consideration of the petition, EPA
believed that it would be appropriate to
extend the 500-ppm diesel transmix
flexibility beyond 2014. EPA finalized a
settlement agreement and this DFR and
NPRM are in accord with the settlement
agreement. Our analysis indicates that
extending this flexibility beyond 2014
will have a neutral or net beneficial
effect on overall emissions.

Yellow Marker Amendments

The proposed yellow marker
amendments address an oversight in
EPA’s original nonroad diesel
rulemaking. In that rulemaking, the
regulations failed to incorporate
provisions described in the rulemaking
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preamble. The preamble made clear that
EPA intended to allow 500 ppm
locomotive marine (LM) diesel fuel
containing greater than 0.10 milligrams
per liter of Solvent Yellow 124 (SY124)
time to transition out of the fuel
distribution system. However, the
regulations are not consistent with the
preamble and did not provide this same
allowance.

Specifically, the regulations as
currently written do not provide any
transition time for unmarked LM fuel
delivered from a truck loading rack
beginning June 1, 2012 to work its way
through the fuel distribution system
downstream of the truck loading rack.
The proposed yellow marker
amendments will allow 500 ppm LM
diesel fuel at any point in the fuel
distribution and end use system to
contain more than 0.10 milligrams per
liter of SY 124 through November 30,
2012. This regulatory change would
allow marked LM diesel fuel to
transition normally through the LM fuel
distribution and use system. Today’s
proposed rule would also amend the
regulation to clarify the transition of the
solvent yellow 124 marker out of
heating oil beginning June 1, 2014. After
December 1, 2014, EPA proposed to no
longer have any requirements with
respect to the use of the SY 124 marker.

C. Costs and Benefits

These three sets of proposed
amendments attempt to provide new
opportunities for RIN generation under
the RFS program and necessary
flexibilities and transition periods for
those affected by EPA’s transmix and
marker requirements. Therefore, EPA
believes that these amendments would
impose no new direct costs or burdens
on regulated entities beyond the
minimal costs associated with reporting
and recordkeeping requirements. At the

same time, EPA does not believe that
any of these amendments will adversely
impact emissions.

II. Why is EPA issuing a proposed rule?

This document proposes to amend the
definition of heating oil in 40 CFR
80.1401 in the renewable fuel standard
(RFS) program that was promulgated
under section 211(o) of the Clean Air
Act. This amendment would expand the
scope of fuels that can generate RINs as
home heating oil to include fuel oil that
would be used to generate heat to warm
buildings or other facilities where
people live, work, recreate, or conduct
other activities. This document also
proposes amendments to the diesel
sulfur program to provide additional
flexibility to transmix processors to
produce locomotive and marine (LM)
diesel fuel. Specifically, we are
proposing to reinstate an allowance for
transmix processors to produce 500
ppm sulfur diesel fuel for use in older
technology locomotive and marine
diesel outside of the Northeast Mid-
Atlantic Area (“NEMA”). We are also
requesting comment on extending this
allowance to the NEMA. These
proposed amendments to the diesel
transmix provisions are expected to
result in reduced compliance costs for
transmix processors and users of LM
diesel fuel while having a neutral or
positive environmental impact. Lastly,
this document proposes to amend the
fuel marker requirements for 500 ppm
sulfur locomotive and marine (LM)
diesel fuel to address an oversight in the
original rulemaking where the
regulations failed to incorporate
provisions described in the rulemaking
preamble to allow for solvent yellow
124 marker to transition out of the
distribution system.

We are publishing a separate
document that will serve as a direct

final rule in the ‘“Rules and
Regulations” section of this Federal
Register. The direct final rule amends
the definition of heating oil and allows
transmix processors to produce
locomotive and marine diesel fuel. The
direct final rule does not attempt to
extend the transmix allowance to the
NEMA; we request comments on that
issue only in this document. If we
receive no adverse comment on the
direct final rule, or any portion of the
direct final rule, by the date provided in
the DATES section above, the
amendments to the definition of heating
oil and the amendments to the diesel
transmix provisions that apply outside
the NEMA will become final. If EPA
receives relevant adverse comment on
the direct final rule, any portion of the
direct final rule, or a hearing request, we
will publish a timely withdrawal of the
direct final rule or the portion receiving
adverse comments in the Federal
Register.

We will address all public comments
in any subsequent final rule based on
this proposed rule. We will not institute
a second comment period on this action.
Any parties interested in commenting
must do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

III. Does this action apply to me?

Entities potentially affected by this
action include those involved with the
production, distribution and sale of
transportation fuels, including gasoline
and diesel fuel, or renewable fuels such
as ethanol and biodiesel, as well as
those involved with the production,
distribution and sale of other fuel oils
that are not transportation fuel.
Regulated categories and entities
affected by this action include:

Category NAICS codes2 | SIC codesP Examples of potentially regulated parties
324110 2911 | Petroleum refiners, importers.
325193 2869 | Ethyl alcohol manufacturers.
325199 2869 | Other basic organic chemical manufacturers.
Various Various | Transmix Processors
424690 5169 | Chemical and allied products merchant wholesalers.
424710 5171 | Petroleum bulk stations and terminals.
424720 5172 | Petroleum and petroleum products merchant wholesalers.
454319 5989 | Other fuel dealers.

aNorth American Industry Classification System (NAICS).
b Standard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could be potentially regulated by

this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
entity is regulated by this action, you
should carefully examine the
applicability criteria of Part 80, subparts

D, E and F of title 40 of the Code of
Federal Regulations. If you have any
question regarding applicability of this
action to a particular entity, consult the
person in the preceding FOR FURTHER
INFORMATION CONTACT section above.
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IV. What should I consider as I prepare
my comments for EPA?

A. Submitting information claimed as
CBI. Do not submit this information to
EPA through www.regulations.gov or
email. Clearly mark the part or all of the
information that you claim to be CBIL.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

C. Docket Copying Costs. You may be
charged a reasonable fee for
photocopying docket materials, as
provided in 40 CFR part 2.

V. Renewable Fuel Standard Program
Amendments

A. Amended Definition of Heating Oil

EPA is issuing this proposed rule to
amend the definition of heating oil in 40
CFR 80.1401 in the renewable fuel
standard (“RFS” or “RFS2”) program
promulgated under section 211(o) of the

Clean Air Act (CAA).? This amendment
would expand the scope of renewable
fuels that can generate Renewable
Identification Numbers (RINs) as ‘“home
heating 0il” to include fuel oil that
would be used to generate heat to warm
buildings or other facilities where
people live, work, recreate, or conduct
other activities. This proposed rule
would allow producers or importers of
fuel oil that meets the amended
definition of heating oil to generate
RINs, provided that other requirements
specified in the regulations are met.
Fuel oils used to generate process heat,
power, or other functions will not be
approved for RIN generation under the
amended definition of heating oil, as
these fuels are not within the scope of
“home heating oil” as that term is used
in the Energy Independence and
Security Act of 2007 (“EISA”), for the
RFS program. The proposed amendment
would not modify or limit fuel included
in the current definition of heating oil
at 40 CFR 80.2(ccc).

The RFS2 program requires the
production and use of renewable fuel to
replace or reduce the quantity of fossil
fuel present in transportation fuel.
Under EPA’s RFS program this is
accomplished by providing for the
generation of RINs by producers or
importers of qualified renewable fuel.
RINSs are transferred to the producers or
importers of gasoline and diesel
transportation fuel who then use the
RINs to demonstrate compliance with
their renewable fuel volume obligations.
RINs also serve the function of credits
under the RFS program.

Congress provided that EPA could
also establish provisions for the
generation of credits by producers of
certain renewable fuel that was not used
in transportation fuel, called “additional
renewable fuel.” 2 Additional renewable
fuel is defined as fuel that is produced
from renewable biomass and that is
used to replace or reduce the quantity
of fossil fuel present in home heating oil
or jet fuel.? In essence, additional
renewable fuel has to meet all of the
requirements applicable to qualify it as
renewable fuel under the regulations,
with the only difference being that it is

1The Energy Independence and Security Act
(EISA) of 2007 amended section 211(0) of the Clean
Air Act (CAA), which was originally added by the
Energy Policy Act (EPAct) of 2005.

2“EISA changed the definition of ‘renewable fuel’
to require that it be made from feedstocks that
qualify as ‘renewable biomass.” EISA’s definition of
the term ‘renewable biomass’ limits the types of
biomass as well as the types of land from which the
biomass may be harvested.” Regulation of Fuels and
Fuel Additives: Changes to Renewable Fuel
Standard Program, 75 FR 14670, 14681 (March 26,
2010).

3 See CAA sections 211(0)(1)(A) and (0)(5)(E).

blended into or is home heating oil or
jet fuel. This does not change the
volume requirements of the statute
itself, however this can provide an
important additional avenue for parties
to generate RINs for use by obligated
parties, thus promoting the overall cost-
effective production and use of
renewable fuels.

EPA addressed the provision for
additional renewable fuels in the RFS2
rulemaking, specifically addressing the
category of “home heating oil.” EPA
determined that this term was
ambiguous, and defined it by
incorporating the existing definition of
heating oil at 40 CFR 80.2(ccc). EPA
stated that:

EISA uses the term “home heating oil” in
the definition of “additional renewable fuel.”
The statute does not clarify whether the term
should be interpreted to refer only to heating
oil actually used in homes, or to all fuel of
a type that can be used in homes. We note
that the term ‘home heating oil’ is typically
used in industry in the latter manner, to refer
to a type of fuel, rather than a particular use
of it, and the term is typically used
interchangeably in industry with heating oil,
heating fuel, home heating fuel, and other
terms depending on the region and market.
We believe this broad interpretation based on
typical industry usage best serves the goals
and purposes of the statute. If EPA
interpreted the term to apply only to heating
oil actually used in homes, we would
necessarily require tracking of individual
gallons from production through ultimate
[use] in homes in order to determine
eligibility of the fuel for RINs. Given the
fungible nature of the oil delivery market,
this would likely be sufficiently difficult and
potentially expensive so as to discourage the
generation of RINs for renewable fuels used
as home heating oil. This problem would be
similar to that which arose under RFS1 for
certain renewable fuels (in particular
biodiesel) that were produced for the
highway diesel market but were also suitable
for other markets such as heating oil and
non-road applications where it was unclear
at the time of fuel production (when RINs are
typically generated under the RFS program)
whether the fuel would ultimately be eligible
to generate RINs. Congress eliminated the
complexity with regards to non-road
applications in RFS2 by making all fuels
used in both motor vehicle and nonroad
applications subject to the renewable fuel
standard program. We believe it best to
interpret the Act so as to also avoid this type
of complexity in the heating oil context.
Thus, under today’s regulations, RINs may be
generated for renewable fuel used as ‘heating
oil,” as defined in existing EPA regulations at
§80.2(ccc). In addition to simplifying
implementation and administration of the
Act, this interpretation will best realize the
intent of EISA to reduce or replace the use
of fossil fuels.4

The existing definition of heating oil
at 40 CFR § 80.2(ccc) means “any #1, #2,

475 FR 14670, 14687 (March 26, 2010).


http://www.regulations.gov

Federal Register/Vol. 77, No. 195/Tuesday, October 9, 2012 /Proposed Rules

61317

or non-petroleum diesel blend that is
sold for use in furnaces, boilers,
stationary diesel engines, and similar
applications and which is commonly or
commercially known or sold as heating
oil, fuel oil, or similar trade names, and
that is not jet fuel, kerosene, or [Motor
Vehicle, Nonroad, Locomotive, and
Marine (MVNRLM)] diesel fuel.” The
existing definition of non-petroleum
diesel at 40 CFR 80.2(sss) means a diesel
that contains at least 80 percent mono-
alkyl esters of long chain fatty acids
derived from vegetable oils or animal
fats. Thus, in order to generate RINs for
home heating oil that is a non-
petroleum diesel blend, the fuel must
contain at least 80 percent mono-alkyl
esters of long chain fatty acids derived
from vegetable oils or animal fats, as
well as meeting all other requirements
of the RFS2 regulations. Since the
promulgation of the RFS2 final rule, we
have received a number of requests from
producers to consider expanding the
scope of the home heating oil provision
to include additional fuel oils that are
produced from qualifying renewable
biomass but do not meet the regulatory
definition of heating oil because they
are not #1 or #2 diesel and do not
contain at least 80 percent mono-alkyl
esters. Parties raising this issue have
suggested that limiting ‘“home heating
0il” to the fuel types defined in 40 CFR
80.2(ccc) disqualifies certain types of
renewable fuel oils that could be used
for home heating and that this limitation
does not align with our reasoning in the
preamble to take a broad interpretation
of the term “home heating 0il” in CAA
section 211(o).

EPA has considered this issue further
and is proposing to revise the definition
of heating oil in the RFS program to
expand the scope of fuels that can
generate RINs as heating oil. EPA is
proposing to revise the definition such
that RINs also may be generated by
renewable fuel that is fuel oil and is
used to heat interior spaces of homes or
buildings to control ambient climate for
human comfort. This would not include
fuel oils used to generate process heat,
power, or other functions. The fuel oil
would be used to generate heat to warm
buildings or other facilities where
people live, work, recreate, or conduct
other activities. The fuel oil would only
be used in heating applications, where
the sole purpose of the fuel’s use is for
heating and not for any other combined
use such as process energy use. We are
proposing to amend the existing
definition of heating oil in 40 CFR
§80.1401 to include fuel oils that are
used in this way. This is in addition to
the fuel oils currently included in the

definition of heating oil at 40 CFR
§80.2(ccc), and would not modify or
limit the fuel included in the current
definition.

EPA believes this expansion of the
scope of the home heating oil provision
is appropriate and authorized under
CAA section 211(0). As EPA described
in the RFS2 final rule, Congress did not
define the term “home heating o0il,” and
it does not have a fixed or definite
commercial meaning. In the RFS2 final
rulemaking, EPA focused on whether
the provision was limited to heating oil
actually used in homes. EPA noted that
the term home heating oil is usually
used in the industry to refer to a type
of fuel, and not to one specific use for
the fuel. Given this more specific usage
of the term, and the practical barriers
that would arise if the term was defined
as fuel actually used to heat homes, EPA
defined the scope of home heating oil by
identifying those types of fuel oils that
are typically used to heat homes. EPA
determined this was a reasonable
interpretation of an ambiguous statutory
provision that simplified
implementation and administration of
the Act and promoted achievement of
the goals of the RFS program.

In the RFS2 rulemaking, EPA focused
on the kinds of fuel oils that can be used
to heat homes. The expansion of the
definition proposed in this rulemaking
would address two types of fuel oils not
included in the current definition of
heating oil. First, the proposed
definition would include additional fuel
oils that are actually used to heat
homes, even if they do not meet the
current definition of heating oil. This is
clearly within the scope of the statutory
provision for home heating oil.

Second, the proposed definition
would include fuel oils that are used to
heat facilities other than homes to
control ambient climate for human
comfort. Under the current definition of
heating oil, a fuel oil meets the
definition based on its physical
properties and its use in furnaces,
boilers, stationary diesel engines, and
similar applications, not whether it is
actually used to heat a home. The basic
decision made in the RFS2 final
rulemaking was to allow RIN generation
for the group of fuel oils that are
typically used for home heating
purposes. Under the current definition
the relationship of the fuel oil to heating
homes is that the fuel oil is of the type
that is typically used for and can be
used for that purpose.5

5 This is different from other renewable fuels in
the RFS program, which are defined in terms of
their use as transportation fuel or jet fuel. See 40
CFR 80.1401, definitions of “‘renewable fuel” and
“transportation fuel.”

In the proposed amended definition,
qualifying fuel oils would be used for
heating places where people live, work,
or recreate, and not just their homes. It
focuses more on what is getting
heated—people—and not where the
people are located. EPA believes this is
a reasonable interpretation of the phrase
“home heating oil,” while recognizing
that it is not an obvious interpretation.
This interpretation recognizes the
ambiguity of the phrase used by
Congress, which is not defined and does
not have a clear and definite
commercial meaning. It gives reasonable
meaning to the term home heating oil,
by limiting the additional fuel oils to
fuel oils when used for heating of
facilities that people will occupy, and
excluding fuel oils when used for other
purposes such as generation of energy
used in the manufacture of products. It
also focuses on the aspect of home that
is important here—the heating of
people—recognizing that EPA has
already determined that fuel oil can be
included in the scope of home heating
oil even if it is not actually used to heat
a home. This interpretation will also
promote the purposes of the EISA and
the RFS program. It will promote the
purposes of the EISA in that it will
increase the production and use of
renewable fuels by introducing new
sources of fuel producers to the RFS
program. It will specifically promote the
RFS programmatic goals by facilitating
the generation of RINs for renewable
fuels that reduce emissions of
greenhouse gases compared to fossil
fuels. For example, EPA has received
information from Envergent
Technologies (an alliance of Ensyn and
Honeywell) that such an expanded
definition of heating oil would result in
nearly immediate production of 3.5
million gallons from their existing
facilities, with an additional projected
production of up to 45 million gallons
per year within 24 months following
regulatory action. Based on this
information from Envergent
Technologies, application of the
expanded definition of heating oil to the
entire industry would result in the
production of many more million
additional gallons of renewable fuel.
Although EPA believes the expanded
definition in the regulations of “‘heating
0il” would be a reasonable
interpretation of the intent of Congress
to allow additional renewable fuel to
count towards the volume mandates if
it is produced from renewable biomass
and is used to replace or reduce the
quantity of fossil fuel present in home
heating oil, EPA invites comment on
this interpretation.
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For the text of the proposed regulatory
changes please see the direct final rule,
located in the ‘“Rules and Regulations”
section of this Federal Register.

B. Lifecycle Greenhouse Gas Assessment
of the Amended Definition of Heating
Oil

EPA has also evaluated whether any
revisions would need to be made to
Table 1 to 40 CFR 80.1426 that lists the
applicable D codes for each fuel
pathway for use in generating RINs in
the RFS2 regulations in light of the
additional fuel oils included in the
expanded definition of heating oil. As
discussed below, EPA has determined
that the applicable D code entries for
heating oil in Table 1 to 40 CFR 80.1426
would continue to be appropriate and
would not need to be revised in light of
the expanded definition of heating oil.

Under the RFS program, EPA must
assess lifecycle greenhouse gas (GHG)
emissions to determine which fuel
pathways meet the GHG reduction
thresholds for the four required
renewable fuel categories. The RFS
program requires a 20% reduction in
lifecycle GHG emissions for
conventional renewable fuel (except for
grandfathered facilities and volumes), a
50% reduction for biomass-based diesel
or advanced biofuel, and a 60%
reduction for cellulosic biofuel. For the
final RFS2 rule, EPA assessed the
lifecycle greenhouse gas emissions of
multiple renewable fuel pathways and
classified pathways based on these GHG
thresholds, as compared to the EISA
statutory baseline.® In addition, EPA has
added several pathways since the final
rule was published. Expanding the
definition of heating oil does not affect
these prior analyses.

The fuel pathways consist of fuel
type, feedstock, and production process
requirements. GHG emissions are
assessed at all points throughout the
lifecycle pathway. For instance,
emissions associated with sowing and
harvesting of feedstocks and in the
production, distribution and use of the
renewable fuel are examples of what are
accounted for in the GHG assessment. A
full accounting of emissions is then
compared with the petroleum baseline
emissions for the transportation fuel
being replaced. The lifecycle GHG
emissions determination is one factor
used to determine compliance with the
regulations.

There are currently several fuel
pathways that list heating oil as a fuel
type with various types of feedstock and
production processes used, qualifying
the heating oil pathways as either

6 See Table 1 to 40 CFR 80.1426.

biomass-based diesel, advanced, or
cellulosic. The determinations for these
different pathways were based on the
current definition of heating oil. The
pathways also include several types of
distillate product including diesel fuel,
jet fuel and heating oil.

The lifecycle calculations and
threshold determinations are based on
the GHG emissions associated with
production of the fuel and processing of
the feedstock. Converting biomass
feedstocks such as triglycerides (if oils
are used as feedstock) or hemi-cellulose,
cellulose, lignin, starches, etc. (if solid
biomass feedstock is used) into heating
oil products and can be accomplished
through either a biochemical or
thermochemical process converting
those molecules into a fuel product. The
existing heating oil pathways were
based on the current definition of the
fuel, and were based on a certain level
of processing to produce #1, #2, or a
non-petroleum diesel blend and the
related energy use and GHG emissions
that were part of the lifecycle
determination for those fuel pathways.

The main difference between the
current definition of heating oil, which
refers to #1, #2, or a non-petroleum
diesel blend, and the expanded
definition that is proposed in this
rulemaking is that the expanded
definition would include heavier types
of fuel oil with larger molecules. Based
on the type of conversion process,
producing these heavier fuel oil
products versus the #1, #2, or a non-
petroleum diesel blend would affect the
amount of energy used and therefore the
GHG emissions from the process. There
are two main paths for producing a fuel
oil product from biomass. In one the
biomass is converted into a biocrude
which is further refined into lighter
products. In this case producing a
heavier fuel oil product would require
less processing energy and have lower
GHG emissions than converting the
same feedstock into a #1, #2, or non-
petroleum diesel blend.

In the other type of process the
compounds in the biomass are changed
into a set of intermediary products, such
as hydrogen (H) and carbon monoxide
(CO).”7 These compounds are then either
catalytically or biochemically converted
into the fuel product. In this case, the
vast majority of the energy is associated
with breaking down the feedstock into
the set of intermediary compounds. The
process used and the energy needed for
it does not vary based on the type of fuel

7 This describes the Fischer-Tropsch process.
Other processes rely on forming different sets of
compounds from the biomass, and then producing
the fuel product from the set of compounds.

that is then produced from these
intermediary compounds. The type of
fuel could affect the type of catalyst or
biological process used to change the
intermediary compounds into the fuel
product, but based on EPA calculations
and assessments developed as part of
the RFS2 rulemaking,? this will have no
real impact on the energy used or the
GHG emissions associated with
converting the biomass into a different
fuel product.

Based on these considerations, EPA
believes the GHG emissions associated
with producing the fuel oil included in
the expanded definition would be the
same or lower than the GHG emissions
associated with producing #1, #2, or
non-petroleum diesel blend. Therefore,
EPA believes the prior life cycle
analysis for heating oil would support
applying the existing pathways for fuel
oil in the RFS2 regulations to the
expanded definition of heating oil. All
of the pathways currently applicable to
heating oil under Table 1 to 40 CFR
80.1426 would apply to the expanded
definition of heating oil. EPA invites
comments whether there are any other
factors to consider in addition to the
reasons discussed above for extending
the lifecycle analysis already conducted
for heating oil in the final rulemaking
for fuel oils under the expanded
definition of heating oil.

For the text of the proposed regulatory
changes please see the direct final rule,
located in the ‘“Rules and Regulations”
section of this Federal Register.

C. Additional Registration, Reporting,
Product Transfer Document and
Recordkeeping Requirements

1. Additional Requirements for the
Amended Definition of Heating Oil

An important issue to address is how
to implement such an expanded
definition. As EPA recognized in the
RFS2 rulemaking, fuel oils end up being
used in a variety of different uses, where
the fuel producer may have little
knowledge at the time of production as
to eventual use of the fuel. This is
especially the case where the fuel oil is
distributed in a fungible distribution
system. EPA addressed this in the RSF2
rulemaking by defining home heating
oil as a type of fuel with certain
characteristics, irrespective of where it
was used. This approach avoided the
need to track the fuel to its actual use,

8 “Regulation of Fuel and Fuel Additives;
Changes to Renewable Fuel Standard Program,” 75
FR 14670, available at http://www.gpo.gov/fdsys/
pkg/FR-2010-03-26/pdf/2010-3851.pdf. See also,
EPA’s summary factsheet, “EPA Lifecycle Analysis
of Greenhouse Gas Emissions from Renewable
Fuels,” available at http://www.epa.gov/otaq/
renewablefuels/420f10006.pdf.
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and including the characteristics of the
fuel in its definition in 40 CFR 80.1401
was adequate to retain a close tie to the
concept underlying home heating oil.

The proposed expansion of the
definition raises this same issue but in
a more significant way. While the
proposed expansion of the definition
includes some limited physical
characteristics that fuel oils would need
to meet in order to qualify for generating
RINSs, it does not provide sufficient
specificity to differentiate between those
fuels oils used to heat buildings for
climate control for human comfort and
those used to generate process heat or
other purposes. Therefore, for eligible
fuel oils other than those qualifying
under the existing definition in 40 CFR
80.2(ccc), EPA is proposing that the
renewable fuel producer or importer
have adequate documentation to
demonstrate that the fuel oil volume for
which RINs were generated was used to
heat buildings for climate control for
human comfort and meets the expanded
definition of heating oil in order to
generate RINs.

EPA recognizes that under the current
definition of heating oil no tracking or
other documentation of end use is
required, and some heating oils that
meet the current definition could end
up being used for other purposes.
However, in all cases the heating oil
under the current definition has to have
the physical or other characteristics that
tie it to the type of fuel oil used to heat
homes. In addition, because these fuel
oils would qualify to generate RINs
under the RFS program, it will likely
lead to their use for heating of buildings,
and not for generation of process heat.
For the fuel oils included in the
expanded definition, the tie to home
heating 0il would not be the physical
characteristics of the fuel oil but instead
its actual usage for heating for the
purposes of climate control for human
comfort.

In order to verify that the fuel oils are
actually used to generate heat for
climate control purposes, EPA is
proposing the following registration,
recordkeeping, product transfer
document (PTD) and reporting
requirements. These proposed
requirements would not apply to fuels
qualifying under existing 40 CFR
80.2(ccc) of the regulations. We are also
proposing that if RINs are generated for
fuel oils under the expansion of the
scope of home heating oil in today’s
rule, and those fuel oils are designated
for but not actually used to generate
heat for climate control purposes, but
for some other purpose, all parties
involved in either the generation,
assignment, transfer or use of that RIN,

including the end user of that fuel oil,
are subject to and liable for violations of
the RFS2 regulations and the CAA.

For the text of the proposed regulatory
changes please see the direct final rule,
located in the “Rules and Regulations”
section of this Federal Register.

a. Registration

For the purpose of registration, EPA is
proposing to allow the producer of the
expanded fuel oil types to establish
their facility’s baseline volume in the
same manner as all other producers
under the RFS program, e.g., based on
the facility’s permitted capacity or
actual peak capacity. Additionally
though, we are proposing to require
producers of the expanded fuel oil types
to submit affidavits in support of their
registration, including a statement that
the fuel will be used for the purposes of
heating interior spaces of homes or
buildings to control ambient climate for
human comfort, and no other purpose.
We also propose to require that
producers submit secondary affidavits
from the existing end users to verify that
the fuel is actually being used for a
qualifying purpose. We are also
proposing new reporting, product
transfer documents (PTD), and
recordkeeping requirements discussed
below that will be used as a means for
verification that the qualifying fuel is
being used in an approved application.
We believe these requirements are
necessary to assure confidence that the
fuel used to generate RINs is actually
used for a qualifying purpose because
these types of fuel have not previously
been used as heating oil, and are not
readily identifiable by their physical
characteristics. Without such
safeguards, EPA could not be confident
that the fuel is used as heating oil, and
end users might not have adequate
notice that the fuel must be used as
heating oil. EPA believes these
requirements will place a small burden
on producers and end users, and greatly
benefit the integrity of the program.

The proposed registration
requirements are detailed in the
registration section in 40 CFR
80.1450(b)(1)(ix) in the direct final rule
located in the “Rules and Regulations”
section of this Federal Register.

b. Reporting, Product Transfer
Documents and Recordkeeping
Requirements

For the purpose of continued
verification after registration, EPA is
proposing additional requirements for
reporting in § 80.1451(b)(1)(ii)(T), PTDs
in §80.1453(d), and recordkeeping in 40
CFR 80.1454(b), for the expanded fuel
oil types.

The proposed reporting, PTD, and
recordkeeping requirements will help
ensure that the expanded fuel oil types
that are used to generate RINs are
actually used in a qualifying
application. For reporting, producers
would be required to file quarterly
reports with EPA that identify certain
information about the volume of fuel oil
produced and used as heating oil. The
additional reporting requirements
would stipulate that the producer of fuel
oils submit affidavits to EPA reporting
the total quantity of the fuel oils
produced, the total quantity of the fuel
oils sold to end users, and the total
quantity of fuel oils sold to end users for
which RINs were generated.
Additionally, affidavits from each end
user would need to be obtained by the
producer and reported to EPA,
describing the total quantity of fuel oils
received from the producer, the total
amount of fuel oil used for qualifying
purposes, the date the fuel oil was
received from the producer, the blend
level of the fuel oil, quantity of assigned
RINSs received with the renewable fuel,
and quantity of assigned RINs that the
end user separated from the renewable
fuel, if applicable.® The additional
product transfer document requirement
associated with the expanded definition
of heating oil would require that a PTD
must be prepared and maintained
between the fuel oil producer and the
final end user for the legal transfer of
title or custody of a specific volume of
fuel oil that is designated for use, and
is actually used, only for the purpose of
heating interior spaces of buildings to
control ambient climate for human
comfort. This additional PTD
requirement would require that the PTD
used to transfer ownership or custody of
the renewable fuel must contain the
statement: “This volume of renewable
fuel is designated and intended to be
used to heat interior spaces of homes or
buildings to control ambient climate for
human comfort. Do NOT use for process
heat or any other purpose, pursuant to
40 CFR 80.1460(g).” EPA believes that
this PTD requirement will help to
ensure that each gallon of fuel oil that
is transferred from the producer to the
end user is used for qualifying purposes
under the expanded definition of
heating oil. If the fuel oil is sent to the
end user, but the fuel oil is not actually

9EPA does not expect that the expanded
definition of home heating oil will result in an
obligation on home owners or small businesses.
Based on our analysis of the market, qualifying fuel
oil is expected to be used in large industrial settings
or apartment buildings, not in individual homes.
Therefore, EPA anticipates that the information it
is requiring would be readily available and
producible by these entities.
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used to generate heat for climate control
purposes, but for some other non-
qualifying purpose, then the RINs that
were generated for that fuel oil would
need to be immediately retired and
reported under 40 CFR 80.1451. The
additional recordkeeping requirement
we are proposing would require that
producers keep copies of the contracts
which describe the fuel oil under
contract with each end user. Consistent
with existing regulations, producers are
required to maintain all documents and
records submitted for registration,
reporting, and PTDs as part of the
producer’s recordkeeping requirements.
EPA believes the producer’s
maintenance of these records will allow
for continued tracking and verification
that the end use of the fuel oil is in
compliance with the expanded
definition of heating oil.

The proposed reporting, PTD, and
recordkeeping requirements are detailed
in the direct final rule located in the

“Rules and Regulations” section of this
Federal Register. EPA invites comments
for any other factors to consider
regarding these additional requirements
for registration, reporting, PTDs, and
recordkeeping.

D. Additional Requirement for RIN
Generation

We are also proposing to amend the
regulatory text that describes the general
requirements for how RINs are
generated and assigned to batches of
renewable fuel by renewable fuel
producers and importers. This would
explicitly clarify a requirement that
always existed: That producers and
importer of renewable fuel who generate
RINs must comply with the registration
requirements of 40 CFR § 80.1450, the
reporting requirements of 40 CFR
80.1451, the recordkeeping
requirements of 40 CFR 80.1454, and all
other applicable regulations of this
subpart M. This is a generally applicable

requirement—not specific to fuel
meeting the definition of home heating
oil. See amended section
80.1426(a)(1)(ii).

VI. Amendments Related to Transmix

The final regulations for the nonroad
diesel program were published in the
Federal Register on June 24, 2004 (69
FR 38958). The provisions in the
nonroad diesel rule related to transmix
processors were modified by the
Category 3 Marine diesel final rule that
was published on April 30, 2010 (75 FR
22896). This action proposes additional
amendments to the requirements for
diesel fuel produced by transmix
processors. Below is a table listing the
provisions that we are proposing to
amend. The following sections provide
a discussion of these proposed
amendments and of additional potential
changes to the diesel transmix
provisions that we are considering.

Proposed amendments to the
diesel program section

Description

80.511(b)(4)

80.513 (entire section)
2014.
80.572(d)
80.597(d)(3)(ii)

Amended to extend 500ppm LM diesel fuel label past 2012.
Amended to include 500-ppm LM diesel fuel in the list of fuels that an entity may deliver or receive custody
of past June 1, 2014.

Amended to allow for the production and sale of 500-ppm locomotive and marine (LM) diesel fuel pro-
duced from transmix past 2014.
Amended to allow for the production and sale of 500-ppm LM diesel fuel produced from transmix past

A. Consideration of Extending the Diesel
Transmix Provisions Outside of the
Northeast Mid-Atlantic Area and Alaska
Beyond 2014

Batches of different fuel products
commonly abut each other as they are
shipped in sequence by pipeline. When
the mixture between two adjacent
products is not compatible with either
product, it is removed from the pipeline
and segregated as transmix. Transmix
typically is gathered for reprocessing at
the end of the fuel distribution system
far from a refinery. In addition to the
long transportation distances to return
transmix to a refinery for reprocessing,
incorporating transmix into a refinery’s
feed also presents technical and
logistical refining process challenges
that typically make refinery
reprocessing an unattractive option.
Thus, transmix processers provide a
valuable service in maintaining an
efficient fuel distribution system.
Transmix processing facilities handle
very low volumes of fuel compared to
a refinery and hence are limited to the
use of a simple distillation tower and
additional blendstocks to manufacture
finished fuels. There is currently no
desulfurization equipment which has

been demonstrated to be suitable for
application at a transmix processor
facility. The cost of installing and
operating a currently available
desulfurization unit is too high in
relation to the small volume of distillate
fuel produced at transmix processing
facilities. Some products shipped by
pipeline such as jet fuel and heating oil
are subject to relatively high sulfur
specifications (e.g., maximum 3,000
ppm for jet fuel). The presence of such
high sulfur products in multi product
pipelines and consequently in transmix
constrains the ability of transmix
processors to produce a low sulfur
distillate product.

The engine emissions standards
finalized in the nonroad diesel
rulemaking for new nonroad,
locomotive, and Category 1 & 2 (C1 &
C2) marine engines necessitates the use
of sulfur-sensitive emissions control
equipment which requires 15-ppm
sulfur diesel fuel to function properly.10
Accordingly, the nonroad rule required
that nonroad, locomotive and marine
(NRLM) diesel fuel must meet a 15-ppm

10 Control of Emissions of Air Pollution from

Nonroad Diesel Engines and Fuel, Final Rule, 69 FR
38958 (June 24, 2004).

sulfur standard in parallel with the
introduction of new sulfur-sensitive
emissions control technology to NRLM
equipment. Beginning June 1, 2014, the
nonroad diesel rule required that all
NRLM diesel fuel produced by refiners
and importers must meet a 15-ppm
sulfur standard. The nonroad diesel rule
included special provisions to allow the
continued use of 500-ppm sulfur
locomotive and marine (LM) diesel fuel
produced from transmix beyond 2014 in
older technology engines as long as such
engines remained in the in-use fleet.
These provisions along with other now
expired flexibilities in the diesel
program were designed to minimize and
postpone the impacts on transmix
processors of transitioning to a
condition where all highway, nonroad,
locomotive, and marine diesel engines
can only operate on 15-ppm diesel
fuel.1* The 500-ppm LM diesel transmix

11 As discussed in the original nonroad diesel
rulemaking, as LM equipment is retired from
service, the market for 500 ppm LM will gradually
diminish and eventually disappear. Given the long
lifetime of LM equipment (in many cases 40 years
or more), we anticipate that a market for 500 ppm
LM will remain for a significant amount of time.
This phase-out time will also allow transmix
processors to transition to their >15ppm sulfur
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provisions were limited to areas outside
of the Northeast Mid-Atlantic Area
(NEMA) and Alaska because it was
judged that the heating oil market in
these areas would provide a sufficient
outlet for transmix distillate in these
areas.!2 Excluding the NEMA area and
Alaska also allowed us to exempt the
NEMA area and Alaska from the fuel
marker provisions that are a part of the
compliance assurance regime. The
continuation of the 500-ppm LM diesel
transmix provisions beyond 2014
(finalized in the nonroad rule) was
supported by ongoing recordkeeping,
reporting, and fuel marker provisions
that were established to facilitate
enforcement during the phase in of the
diesel sulfur program.13

In the development of the proposed
requirements for Category 3 (C3) marine
engines, EPA worked with industry to
evaluate how the enforcement
provisions for the new 1,000-ppm C3
marine diesel fuel to be introduced in
June of 2014 could be incorporated into
existing diesel program provisions.14
Our assessment based on input from
industry at the time indicated that
incorporating the new C3 marine fuel
into the diesel program enforcement
mechanisms while preserving the 500-
ppm diesel transmix flexibility could
not be accomplished without retaining
significant existing burdens and
introducing new burdens on a broad
number of regulated parties. We also
concluded that the new C3 marine
diesel market would provide a sufficient
outlet for transmix processors distillate
product in place of the 500-ppm LM
diesel market. Thus, we believed the
500-ppm LM diesel transmix flexibility
would no longer be needed after 2014.

distillate product to other markets (C3 marine,
heating oil, process heat). It may also allow
sufficient time for the introduction of
desulfurization equipment that is suitable for use at
transmix processing facilities.

12The NEMA area is defined in 40 CFR
80.510(g)(1) as follows: (1) Northeast/Mid-Atlantic
Area, which includes the following States and
counties, through May 31, 2014: North Carolina,
Virginia, Maryland, Delaware, New Jersey,
Connecticut, Rhode Island, Massachusetts,
Vermont, New Hampshire, Maine, Washington DC,
New York (except for the counties of Chautauqua,
Cattaraugus, and Allegany), Pennsylvania (except
for the counties of Erie, Warren, McKean, Potter,
Cameron, EIk, Jefferson, Clarion, Forest, Venango,
Mercer, Crawford, Lawrence, Beaver, Washington,
and Greene), and the eight eastern-most counties of
West Virginia (Jefferson, Berkeley, Morgan,
Hampshire, Mineral, Hardy, Grant, and Pendleton).

13 This included the now-completed phase-in of
15 ppm highway diesel fuel and 15 ppm nonroad
diesel fuel as well as the phase-out of the small
refiner and credits provisions for LM diesel fuel
that will be completed in 2014.

14 Control of Emissions From New Marine
Compression-Ignition Engines at or Above 30 Liters
per Cylinder; Proposed Rule, 74 FR 44442 (August
28, 2009).

Hence, we requested comment on
whether we should eliminate the 500-
ppm LM transmix provisions in parallel
with the implementation of the C3
marine diesel sulfur requirement. This
approach allowed for a significant
reduction in the regulatory burden on a
large number of industry stakeholders
through the retirement of the diesel
program’s designate-and-track and fuel
marker requirements. All of the
comments that we received on the
proposed rule were supportive of the
approach. Consequently, we finalized
the approach in the C3 marine final rule
that was published on April 30, 2010.15

EPA received a petition from a group
of transmix processors on June 29, 2010,
requesting that the Agency reconsider
and reverse the 2014 sunset date for the
500-ppm LM transmix flexibility.16 A
parallel petition for regulatory review
was filed with the U.S. Court of
Appeals, DC Circuit.1” The transmix
processors stated that they were not
aware of the changes to the 500-ppm LM
transmix provisions until after they
were finalized. The petitioners also
stated that they believe that the C3
marine market would not be a viable
outlet for their distillate product given
the increased distribution costs
compared to the 500-ppm LM market.
Based on the additional input that we
received from transmix processors and
other stakeholders in the fuel
distribution system during our
consideration of the petition, EPA
believes that while the increased costs
for transportation of transmix distillate
product could be accommodated, there
is no compelling reason not to extend
the 500 ppm diesel transmix flexibility
beyond 2014 if such costs can be
avoided or deferred without affecting
the benefits from the diesel sulfur
program. A settlement agreement has
been finalized between EPA and the
petitioners under which EPA would
propose regulatory changes to

15 Control of Emissions From New Marine
Compression-Ignition Engines at or Above 30 Liters
per Cylinder; Final Rule, April 30, 2010, 75 FR
22896.

16 Petition to Reconsider Final Rule: Control of
Emissions from New Marine Compression Ignition
Engines at or Above 30 Liters per Cylinder; Final
Rule, 75 FR 22,896 (April 30, 2010), Letter to EPA
Administrator Lisa Jackson dated June 29, 2010,
from Chet Thompson of Crowell and Moring LLP,
on behalf of Allied Energy Company, Gladieux
Trading and Marketing, Insight Equity Acquisition
Partners, LP, Liquid Titan, LLC, and Seaport
Refining and Environmental, LLC.

17 Petition for Review, Allied Energy Company,
Gladieux Trading and Marketing, Insight Equity
Acquisition Partners, LP, LiquidTitan, LLC, and
Seaport Refining and Environmental LLC, v.
Respondent; U.S. Environmental Protection Agency,
United States Court of Appeals for the District of
Columbia Circuit, Case 10-1146, Document
1252640, Filed 06/29/2010.

reintroduce the 500-ppm LM transmix
diesel flexibility for legacy LM
equipment.® The proposed
amendments to the diesel transmix
provisions contained in today’s action
are in accord with the settlement
agreement.

Our analysis indicates that extending
the 500-ppm LM flexibility beyond 2014
would have a neutral or net beneficial
effect on overall emissions. The use of
500-ppm LM from transmix would be
limited to older technology engines that
do not possess sulfur-sensitive emission
control technology. We believe that the
proposed 500-ppm LM segregation and
other associated requirements would
prevent misfueling of sulfur-sensitive
engines.

To evaluate the environmental
consequences of extending the diesel
transmix provisions, we compared the
potential increase in sulfate particulate
matter (PM) from the use of 500 ppm
LM from transmix in older engines to
the additional transportation emissions
associated with shipment to the
Category 3 (C3) marine market which
might be deferred by allowing
continued access to the 500 ppm LM
market. Markets for locomotive and
marine diesel tend to be nearer to
transmix processing facilities than
markets for C3 marine diesel. Therefore,
extending the diesel transmix
provisions would result in a reduction
in nitrogen oxides (NOx,, volatile
organic compounds (VOCs), carbon
monoxide (CO), as well as PM emissions
that would otherwise be associated with
transporting transmix distillate product
to the more distant C3 market.

Although some batches of transmix
distillate product may approach the 500
ppm sulfur limit, we estimate that the
average sulfur content of transmix
distillate product would be no more
than 300 ppm.1® We estimate that
approximately 500 million gallons of
distillate fuel per year is produced from
transmix.2% Assuming that all of the
transmix distillate product would be
used as 500 ppm LM in older engines,
we estimate that an additional 70 tons
of sulfate PM would be produced
annually compared to the use of 15 ppm

18 Notice of Proposed Settlement Agreement,
Request for Public Comment, 76 FR 56194
(September 12, 2011).

19 This is based on our review of data on the
sulfur levels of transmix distillate product from
various transmix processors.

20 Based on information provided by transmix
processors, we estimate that approximately 750
million gallons per year of transmix is produced
annually and that %4 of the transmix-derived
product is distillate fuel and V4 is gasoline.
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diesel fuel.2? We believe that a
substantial fraction of transmix distillate
product would be used as heating oil
and C3 diesel fuel regardless of whether
the diesel transmix provisions are
extended. Also, as the older LM engines
are retired from service, the size of the
potential 500 ppm LM market will
diminish until all LM engines must use
15 ppm diesel fuel. Therefore, assuming
that all transmix distillate product
would be used as 500 ppm LM provides
an upper bound estimate of the
potential impact on PM emissions.

We estimate on average that transmix
processors would need to ship their
transmix distillate product an additional
150 miles by tank truck to reach the C3
Emission Control Area (ECA) marine
market as compared to the 500 ppm LM
market.22 This would result in an
additional 80 tons of PM emissions
annually. Thus, the PM emissions
associated with transport to the C3
marine market are roughly equal to the
increased sulfate PM emissions
associated with the continued use of
500 ppm LM. We estimate that the
increased transport distances could also
result in an additional 2,200 tons of
NOx, 220 tons of VOC, and 650 tons of
CO annually. Based on the above
discussion, we believe that the proposed
extension of the 500 ppm LM provisions
beyond 2014 outside the NEMA area
and Alaska would have a neutral or
positive environmental impact.

The extension of the 500-ppm LM
transmix flexibility would defer
additional transportation costs and
provide a lower-cost fuel for use in
older LM engines for many years to
come given that the useful life of LM
engines can exceed 40 years.23
Therefore, extending this flexibility
would reduce the overall burden on
industry of compliance with EPA’s
diesel sulfur program. Providing
additional time for transmix processors
to evaluate how the C3 ECA marine
market will develop after 2014 would
also facilitate a smoother transition for
transmix processors from the 500-ppm
LM market as it gradually disappears
due to fleet turnover.

B. Proposed Diesel Transmix Provisions

Industry stakeholders suggested
alternative enforcement mechanisms to
support the extended flexibility which

21 Sulfate PM was converted to PM, s to allow a
comparison with PM, s from increased fuel
transport emissions.

22 There is no ability to ship transmix distillate
product to the C3 marine diesel market by pipeline.

231n the 2011 edition of “Railroad Facts,” the
Association of American Railroads reported that in
2010 approximately 35% of the locomotive fleet
was at least 21 years old.

would not necessitate reinstating and
expanding the designate-and-track and
fuel marker provisions that were retired
by the C3 marine final rule.
Reinstatement and expansion of these
provisions would likely place an
unacceptable burden on a large number
of stakeholders, most of whom would
not handle 500-ppm LM. The suggested
alternative enforcement mechanism
would impose minimal additional
reporting and recordkeeping burdens
only on the parties that produce,
handle, and use 500-ppm LM. We
believe that this alternative enforcement
approach would meet the Agency’s
goals of ensuring that the pool of 500-
ppm LM is limited to transmix distillate
and that 500-ppm LM is not used in
sulfur-sensitive emissions control
equipment.

The compliance assurance provisions
that we are proposing to support the
extension of the diesel transmix
flexibility are similar to those that were
used to support the small refiner
flexibilities in Alaska during the phase-
in of EPA’s diesel sulfur program.24 In
addition to registering as a refiner and
certifying that each batch of fuel
complies with the fuel quality
requirements for 500-ppm LM diesel
fuel, producers of 500-ppm transmix
distillate product would be required to
submit a compliance plan for approval
by EPA. This compliance plan would
provide details on how the 500-ppm LM
would be segregated through to the
ultimate consumer and its use limited to
the legacy LM fleet. The plan would be
required to identify the entities that
would handle the fuel and the means of
segregation. We believe that it is
appropriate to limit the number of
entities that would be allowed to handle
the fuel between the producer and the
ultimate consumer in order to facilitate
EPA’s compliance assurance
activities.25 Based on conversations
with transmix processors, we believe
that specifying that no more than 4
separate entities handle the fuel
between the producer and the ultimate
consumer would not hinder the ability
to distribute the fuel.26 The plan would

24 See 40 CFR 80.554(a)(4).

25 An entity is defined as any company that takes
custody of 500-ppm LM diesel fuel.

26 In most cases, fewer entities would take
custody of the product. In many cases, only a single
entity (a tank truck operator) would be in the
distribution chain between the transmix processor
and the ultimate consumer. However, we
understand that as many as 4 separate entities may
handle the product between the producer and
ultimate consumer if it is shipped by pipeline: the
tank truck operator to ship the product from the
producer to the pipeline, the pipeline operator, the
product terminal that receives the fuel from the
pipeline, and another tank truck operator to ship

need to identify the ultimate consumers
and include information on how the
product would be prevented from being
used in sulfur-sensitive equipment.

We understand that some transmix
processors currently rely on shipment
by pipeline to reach the 500-ppm
locomotive diesel market.2” We are
proposing that 500-ppm LM could be
shipped by pipeline provided that it
does not come into contact with
distillate products that have a sulfur
content greater than 15 ppm. The
compliance plan would need to include
information from the pipeline operator
regarding how this segregation would be
maintained. Discussions with transmix
processors indicate that this
requirement would not limit their
ability to ship 500-ppm LM by pipeline.
If 500-ppm LM was shipped by pipeline
abutting 15-ppm diesel, the volume of
500-ppm LM delivered would likely be
slightly greater than that which was
introduced into the pipeline as a
consequence of cutting the pipeline
interface between the two fuel batches
into the 500-ppm LM batch. This small
increase in 500-ppm LM volume would
be acceptable.

To provide an additional safeguard to
ensure that volume of 500 ppm LM
diesel fuel does not swell
inappropriately, the volume increase
during any single pipeline shipment
must be limited to 2 volume percent or
less. This limitation on volume swell to
2 volume percent or less is consistent
with the limitation in 40 CFR
80.599(b)(5) regarding the allowed swell
in volume during the shipment of
highway diesel fuel for the purposes of
the determination of compliance with
the now expired volume balance
requirements under 40 CFR
80.598(b)(9)(vii)(B). Industry did not
object to this requirement, and
therefore, we believe that limiting the
volume swell of 500 ppm LM diesel fuel
during shipment by pipeline to 2
volume percent or less should provide
sufficient flexibility.

Product transfer documents (PTDs) for
500-ppm LM diesel would be required
to indicate that the fuel must be
distributed in compliance with the
approved compliance assurance plan.
Entities in the distribution chain for
500-ppm LM diesel fuel would be
required to keep records on the volumes
of the 500-ppm that they receive from
and deliver to each other entity. Based
on input from fuel distributors, keeping

the product to the ultimate consumer from the
terminal.

27500 ppm LM diesel fuel is shipped by a short
dedicated pipeline from a product terminal to a
locomotive refueling facility.
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these records will be a minimal
additional burden, as discussed in
section X.B. Such entities would also be
required to keep records on how the fuel
was transported and segregated. We
would typically expect that the volumes
of 500-ppm LM delivered would be
equal to or less than those received
unless shipment by pipeline occurred.
Some minimal increase in 500-ppm LM
volume would be acceptable due to
differences in temperature between
when the shipped and received volumes
were measured and interface cuts
during shipment by pipeline. Entities
that handle 500-ppm LM would be
required to calculate a balance of 500-
ppm LM received versus delivered/used
on an annual basis. If the volume of fuel
delivered/dispensed is greater than that
received, EPA would expect that the
records would indicate the cause. EPA
requests comment on whether it is
appropriate to set an upper limit on the
potential volume increase due to
pipeline shipment and temperature
swell, and if 2 percent would be an
appropriate upper limit. If an entity’s
evaluation of their receipts and
deliveries of 500-ppm LM fuel indicated
noncompliance with the product
segregation requirements, the custodian
would be required to notify EPA. All
entities in the 500-ppm LM distribution
chain would be required to maintain the
specified records for 5 years and
provide them to EPA upon request.

C. Consideration of Extending the Diesel
Transmix Provisions To Include the
Northeast Mid-Atlantic Area

The nonroad diesel rule specified that
the small diesel refiner, credit, and
transmix provisions would not apply in
the Northeast Mid-Atlantic (NEMA)
area. Hence, all LM diesel fuel shipped
from refineries, transmix processors,
and importers for use in the NEMA Area
must meet a 15-ppm sulfur standard
beginning June 1, 2012 when the 15-
ppm standard becomes effective for
large refiners and importers.28 This
approach allowed the NEMA area to be
exempted from fuel marker provisions
that are a component of the compliance
assurance provisions associated with
the small diesel refiner, credit, and
transmix provisions. As discussed
previously a significant factor in the
decision made in the nonroad diesel
rule to exclude the NEMA from the
diesel transmix provisions was our
assessment that the heating oil market
would provide a sufficient outlet for

28 1M diesel fuel in terminals located in the
NEMA area is subject to a 15-ppm sulfur standard
beginning August 1, 2012. LM diesel fuel at retailers
and wholesale purchaser consumers must meet a
15-ppm sulfur standard beginning October 1, 2012.

transmix distillate product in this area.
Since the publication of the nonroad
diesel rule in 2004, a number of states
in the NEMA area have moved towards
implementing a 15-ppm sulfur standard
for heating oil. A significant fraction of
heating oil in the area will be subject to
a 15-ppm sulfur standard beginning in
2012, and it is likely that other states
will adopt a 15-ppm sulfur standard for
heating oil in the following years.

Transmix processors and other fuel
distributors in the NEMA area stated
that they were concerned that the
changing state heating oil specifications
would impact their ability to market
transmix distillate product beginning in
2012 and increasingly over time. They
requested that EPA extend the 500-ppm
LM flexibility to the NEMA area by 2012
to lessen the impact on the fuel
distribution system of complying with
more stringent federal and state
distillate sulfur standards. They stated
that the enforcement mechanisms
proposed above for use outside of the
NEMA area after 2014 could apply
equally well within the NEMA area
beginning in 2012. They also stated that
extending the proposed flexibility to
inside the NEMA would not have an
adverse environmental impact because
of the potential to defer significant
additional transportation emissions to
the more distant C3 marine market.

The proposed provisions that would
allow 500-ppm LM from transmix to be
used outside of the NEMA area after
2014 would reinstate a flexibility that
was withdrawn by the C3 marine final
rule. Allowing 500-ppm LM to be used
inside the NEMA area would provide
more flexibility than was previously
included in EPA’s diesel program. We
believe that extending the 500-ppm
transmix flexibility to include the
NEMA area will reduce distribution
costs for their distillate product from
transmix processors. Consequently, we
are requesting comment on applying the
proposed 500-ppm LM transmix
provisions discussed above to the
NEMA area beginning June 2012.29
Given the current transition in the
NEMA area to the use of 15-ppm sulfur
heating oil, it would be most useful to
industry if the proposed flexibility
could become effective as soon as
possible.

Similar to our analysis for outside of
the NEMA area, our analysis of the
potential environmental consequences
of extending the diesel transmix
flexibility to include the NEMA area
indicates the effect on emissions would

29 Prior to 2014, parties outside of the NEMA area
who distribute 500-ppm LM would be covered by
the existing compliance assurance requirements.

be neutral or positive. We also agree that
the compliance assurance requirements
that we are proposing for outside of the
NEMA area could be applied within the
NEMA area. A substantial fraction of the
transmix processing industry markets
fuel within the NEMA area. Thus, the
potential cost reduction to industry and
additional time to prepare for a
transition to other markets for transmix
distillate product that would be afforded
by an extension of the proposed
provisions to the NEMA would be
significant.

The implementation of the 1,000-ppm
sulfur C3 marine fuel requirements in
2014 would provide another outlet for
transmix distillate product in the NEMA
area to replace the disappearing above-
15-ppm sulfur heating oil market. We
request comment on whether, if we
were to extend the 500-ppm LM
transmix flexibility to inside the NEMA
area, such an extension should be
limited to the time period until the C3
marine fuel requirements becomes
effective.

VII. Amendments Related to the
Marker Requirements for Locomotive
and Marine Fuel

We also propose to amend the
regulatory provisions regarding the
transition in the fuel marker
requirements for 500-ppm LM diesel
fuel in 2012 to address an oversight in
the original rulemaking where the
regulations failed to incorporate
provisions described in the rulemaking
preamble. Today’s proposed rule would
amend the regulatory provisions
regarding the transition in the fuel
marker requirements for heating oil in
2014 to provide improved clarity.

The preamble in the nonroad diesel
final rule stated that EPA intended to
allow 500-ppm LM diesel fuel
containing greater than 0.10 milligrams
per liter of solvent yellow 124 (SY124)
to be present at any location in the fuel
distribution system (up to and including
retail and wholesale-purchaser-
consumer storage tanks) until
September 30, 2012.3° Although it was
not explicitly stated in the preamble, it
was implied that additional time would
be allowed for marked 500-ppm LM to
transition from the fuel tanks connected
to locomotive and marine engines,
consistent with the approach taken
regarding the implementation of more
stringent diesel fuel sulfur standards.
However, the nonroad diesel regulations
are not consistent with the preamble

30 “Control of Emissions for Air Pollution From
Nonroad Diesel Engines and Fuel; Final Rule,”
Section V.C.1.c., The Period From June 1, 2012
Through May 31, 2014, 69 FR 39083, 39084 (June
29, 2004).
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and do not provide the allowance for
marked 500-ppm LM diesel fuel to
transition from fuel distribution and
end-user tanks. 40 CFR 80.510(e)
requires that all 500-ppm LM diesel fuel
delivered from a truck loading rack
located outside of the Northeast Mid-
Atlantic NEMA) area and Alaska must
contain at least 6 mg/liter of SY124
through May 31, 2012. However, the
regulatory text at 40 CFR 80.510(f)
requires that beginning June 1, 2012,
any diesel fuel that contains 0.10 mg/
liter of SY124 must be designated as
heating oil. Thus, the regulations as
currently written do not provide any
transition time for marked LM fuel that
is present the distribution system as of
May 31, 2012 to work its way through
the fuel distribution system downstream
of the truck loading rack and through
the tanks connected to locomotive and
marine engines.

A number of locomotive and marine
wholesale purchaser-consumers have
taken custody of marked 500-ppm LM
diesel fuel that they will not be able to
consume prior to June 1, 2012. A
number of fuel suppliers also have
inventories of 500-ppm LM diesel fuel
on hand that they may not be able to sell
to LM diesel fuel users because such
users are concerned about clearing their
tanks of marked LM diesel fuel by June
1, 2012. We are proposing to allow
marked 500-ppm LM diesel fuel to
transition normally through the fuel
distribution and use system, consistent
with the original intent of the nonroad
diesel rule preamble. Today’s proposed
rule would allow 500-ppm LM diesel
fuel at any point in the fuel distribution
and end use system to contain more
than 0.10 milligrams per liter of SY 124
through November 30, 2012.

We are proposing to implement a
single transition date applicable at all
points in the fuel distribution and use
system rather than a separate date
applicable through retail and wholesale-
purchaser-consumer (WPC) facilities
and another date applicable at all
locations including the tanks attached to
locomotive and marine equipment
because we believe that a stepped
compliance schedule is not necessary
and a single transition date provides the
most flexibility for regulated parties. We
expect that the marker will typically
transition out of retailer and WPC LM
diesel storage tanks well in advance of
November 30, 2012. We further expect
that users of LM diesel fuel can
coordinate with retail and WPC
facilities regarding deliveries of marked
500-ppm LM diesel fuel to ensure that
the fuel in storage tanks attached to LM
equipment is in compliance by
November 30, 2012.

Today’s proposed rule would also
amend the regulation to clarify the
transition of the solvent yellow 124
marker out of heating oil beginning June
1, 2014. Specifically, today’s proposal
would amend the regulations to clarify
that after December 1, 2014, EPA will no
longer have any requirements with
respect to the use of the solvent yellow
124 marker. This is consistent with the
intent expressed in our original nonroad
diesel fuel rulemaking. We do not
believe these proposed changes will
adversely impact emissions.

VIII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order 12866 (58 CFR
51735 (October 4, 1993), this action is
a “significant regulatory action.”
Accordingly, EPA submitted this action
to the Office of Management and Budget
(OMB) for review under Executive
Orders 12866 and 13563 (76 FR 3821
(January 21, 2011) and any changes
made in response to OMB
recommendations have been
documented in the docket for this
action.

B. Paperwork Reduction Act

The information collection
requirements in this notice of proposed
rulemaking and direct final rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. The
Information Collection Request (ICR)
document prepared by EPA related to
the amended heating oil definition has
been assigned EPA ICR number 2462.01
and the ICR document prepared by EPA
for diesel fuel produced by transmix
producers has been assigned EPA ICR
number 2463.01. Supporting statements
for these proposed ICRs have been
placed in the docket. The proposed
information collections are described in
the following paragraphs.

This action contains recordkeeping
and reporting (registration and product
transfer documentation) that may affect
parties who produce or import
renewable fuels subject to the proposed
revised definition of heating oil. EPA
expects that very few parties will be
subject to additional recordkeeping and
reporting. We estimate that up to 11
parties (i.e., RIN generators, consisting
of up to 10 producers and one importer)
may be subject to the proposed
information collection over the next

several years.31 We estimate an annual
reporting burden of 21 hours per
respondent and an annual
recordkeeping burden of 24 hours,
yielding a total per respondent burden
of 45 hours.32 Burden means the total
time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
the instructions; develop, acquire,
install, and utilize technology and
systems for the purpose of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transit or otherwise
disclose the information. Burden is as
defined at 5 CFR 1320.3(b).

This action also contains provisions
related to diesel fuel that is produced by
transmix processors. We have proposed
reporting requirements that would
apply to transmix processors (all of
whom are refiners) and other parties
(such as carriers or distributors) in the
distribution chain who handle diesel
fuel produced by transmix producers.
The collected data will permit EPA to:
(1) Process compliance plans from
transmix producers; and (2) Ensure that
diesel fuel made from transmix meets
the standards required under the
regulations at 40 CFR part 80, and that
the associated benefits to human health
and the environment are realized. We
estimate that 25 transmix processors
and 150 other parties may be subject to
the proposed information collection.33
We estimate an annual reporting burden
of 28 hours per transmix processor
(respondent) and 8 hours per other party
(respondent); considering all
respondents (transmix producers and
other parties) who would be subject to
the proposed information collection, the
annual reporting burden, per
respondent, would be 11 hours. Burden

31'We project that the number of effected parties
will remain essentially constant over time.

32 This includes the time to train staff, formulate
and transmit responses, and other miscellaneous
compliance related activities.

33 This is based on current transmix production.
Although the total volume of transmix produced in
the fuel distribution system may decline in parallel
with the projected decrease in overall petroleum-
based fuel use, we anticipate that the number of
transmix processors will remain essentially
constant since their number is dependent on the
configuration of the petroleum-based fuel
distribution system.
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means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review the instructions; develop,
acquire, install, and utilize technology
and systems for the purpose of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transit or otherwise
disclose the information. Burden is as
defined at 5 CFR 1320.3(b).

The proposed amendments to the fuel
marker requirements for locomotive and
marine diesel fuel in today’s proposed
rule do not contain any new
recordkeeping and reporting
requirements.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9.

To comment on the Agency’s need for
this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, EPA has established
a public docket for this rule, which
includes the ICRs described above,
under Docket ID number EPA-HQ-
OAR-2012-0223. Submit any comments
related to the ICR to EPA and OMB. See
the ADDRESSES section at the beginning
of this notice for where to submit
comments to EPA. Send comments to
OMB at the Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725 17th
Street NW., Washington, DC 20503,
Attention: Desk Office for EPA. Since
OMB is required to make a decision
concerning the ICR between 30 and 60
days after October 9, 2012, a comment
to OMB is best assured of having its full
effect if OMB receives it by November
8, 2012.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial

number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this action on small entities,
I certify that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.
This proposed rule will not impose any
new requirements on small entities. The
relatively minor corrections and
modifications this proposed rule makes
to the final RFS2 regulations do not
impact small entities. The proposed
amendments to the diesel transmix
provisions would lessen the regulatory
burden on all affected tranmix
processors and provide a source of
lower cost locomotive and marine diesel
fuel to consumers. We continue to be
interested in the potential impacts of the
rule on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This proposed rule does not contain
a Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. We have determined that
this action will not result in
expenditures of $100 million or more
for the above parties and thus, this rule
is not subject to the requirements of
sections 202 or 205 of UMRA.

This proposed rule is also not subject
to the requirements of section 203 of
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. It
only applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers and makes
relatively minor corrections and
modifications to the RFS2 and diesel
sulfur regulations.

E. Executive Order 13132 (Federalism)

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action only
applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers and makes
relatively minor corrections and
modifications to the RFS2 and diesel
sulfur regulations. Thus, Executive
Order 13132 does not apply to this
action.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed action from State and local
officials.

F. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This proposed rule does not have
tribal implications, as specified in
Executive Order 13175 (65 FR 67249
(November 9, 2000)). It applies to
gasoline, diesel, and renewable fuel
producers, importers, distributors and
marketers. This action makes relatively
minor corrections and modifications to
the RFS and diesel sulfur regulations,
and does not impose any enforceable
duties on communities of Indian tribal
governments. Thus, Executive Order
13175 does not apply to this action.
Nonetheless, EPA specifically solicits
additional comment on this proposed
action from tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885 (April 23, 1997)) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.
We have concluded that this rule is not
likely to have adverse energy effects
because we do not anticipate adverse
energy effects related to the additional
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generation of RINs for home heating oil
or the reduced regulatory burden for
transmix processors. This proposed rule
would facilitate the use of 500-ppm
sulfur locomotive and marine (LM)
diesel fuel, which contains the SY 124
marker that is already in the fuel
distribution and use system consistent
with EPA’s original intent. Today’s
action will avoid the potential need to
remove marked 500-ppm LM diesel fuel
from the system for reprocessing, and
the associated increased costs and
potential disruption to the supply of LM
diesel fuel.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (February 16, 1994)) establishes
Federal executive policy on
environmental justice. Its main
provision directs Federal agencies, to
the greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. These amendments

would not relax the control measures on
sources regulated by the RFS regulations
and therefore would not cause
emissions increases from these sources.
We have determined that proposed
amendments to the diesel transmix
provisions and marker provisions for
locomotive and marine diesel fuel under
the diesel sulfur program would have a
neutral or positive impact on diesel
vehicle emissions.34

IX. Statutory Provisions and Legal
Authority

Statutory authority for the rule
finalized today can be found in section
211 of the Clean Air Act, 42 U.S.C.

7545. Additional support for the
procedural and compliance related
aspects of today’s rule, including the
recordkeeping requirements, come from
Sections 114, 208, and 301(a) of the
Clean Air Act, 42 U.S.C. 7414, 7542, and
7601(a).

List of Subjects in 40 CFR Part 80

Environmental protection,
Administrative practice and procedure,
Agriculture, Air pollution control,
Confidential business information,
Diesel fuel, Transmix, Energy, Forest
and forest products, Fuel additives,
Gasoline, Imports, Labeling, Motor
vehicle pollution, Penalties, Petroleum,
Reporting and recordkeeping
requirements.

Dated: September 17, 2012.
Lisa P. Jackson,
Administrator.
[FR Doc. 2012—-23714 Filed 10-5-12; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R05-RCRA-2012-0377; FRL-9739-6]

Indiana: Final Authorization of State
Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Indiana has applied to EPA
for Final Authorization of the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA has reviewed
Indiana’s application with regards to
federal requirements, and is proposing
to authorize the state’s changes.

34 See section VI and VII of today’s notice for
details of this analysis.

DATES: Comments must be received on
or before November 8, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
RCRA-2012-0377 by one of the
following methods:

http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

Email: westefer.gary@epa.gov.

Mail: Gary Westefer, Indiana
Regulatory Specialist, LR-8], U.S. EPA,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Instructions: Direct your comments to
Docket ID Number EPA-R05-RCRA—
2012-0377. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters or any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epagov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some of the information is not publicly
available; e.g., CBI or other information
for which disclosure is restricted by
statute. Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
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http://www.epagov/epahome/dockets.htm
http://www.regulations.gov
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http://www.regulations.gov
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http://www.regulations.gov
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www.regulations.gov or in hard copy.
You may view and copy Indiana’s
application from 9:00 a.m. to 4:00 p.m.
at the following addresses: U.S. EPA
Region 5, LR-8], 77 West Jackson
Boulevard, Chicago, Illinois, contact:
Gary Westefer (312) 886—7450; or
Indiana Department of Environmental
Management, 100 North Senate,
Indianapolis, Indiana, contact: Steve
Mojonnier (317) 233-1655.

FOR FURTHER INFORMATION CONTACT: Gary
Westefer, Indiana Regulatory Specialist,
U.S. EPA Region 5, LR-8]J, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—7450, email
westefer.gary@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why are revisions to state programs
necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the federal
program. As the federal program
changes, states must change their
programs and request EPA to authorize
the changes. Changes to state programs
may be necessary when federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What decisions have we made in this
rule?

We have made a tentative decision
that Indiana’s application to revise its
authorized program meets all of the
statutory and regulatory requirements
established by RCRA. Therefore, we
propose to grant Indiana final
authorization to operate its hazardous
waste program with the changes
described in the authorization
application. Indiana will have
responsibility for permitting treatment,

storage, and disposal facilities (TSDFs)
within its borders (except in Indian
Country) and for carrying out the
aspects of the RCRA program described
in its revised program application,
subject to the limitations of the
Hazardous and Solid Waste
Amendments of 1984 (HSWA). New
federal requirements and prohibitions
imposed by federal regulations that EPA
promulgates under the authority of
HSWA take effect in authorized states
before they are authorized for the
requirements. Thus, EPA will
implement those requirements and
prohibitions in Indiana, including
issuing permits, until the state is
granted authorization to do so.

C. What is the effect of this
authorization decision?

The effect of this tentative decision,
once finalized, is that a facility in
Indiana subject to RCRA would have to
comply with the authorized state
requirements instead of the equivalent
federal requirements in order to comply
with RCRA. Indiana has enforcement
responsibilities under its state
hazardous waste program for RCRA
violations, but EPA retains its authority
under RCRA sections 3007, 3008, 3013,
and 7003, which include among others,
authority to:

1. Do inspections, and require
monitoring, tests, analyses or reports;

1. enforce RCRA requirements and
suspend or revoke permits; and

3. take enforcement actions regardless
of whether the state has taken its own
actions.

This action will not impose additional
requirements on the regulated
community because the regulations for
which Indiana will be authorized are
already effective, and will not be
changed by EPA’s final action.

D. What happens if EPA receives
adverse comments on this action?

If EPA receives adverse comments on
this authorization, we will address all
public comments in a later Federal
Register. You may not have another

opportunity to comment. If you want to
comment on this authorization, you
must do so at this time.

E. What has Indiana previously been
authorized for?

Indiana initially received Final
Authorization on January 31, 1986,
effective January 31, 1986 (51 FR 3955)
to implement the RCRA hazardous
waste management program. We granted
authorization for changes to their
program on October 31, 1986, effective
December 31, 1986 (51 FR 39752);
January 5, 1988, effective January 19,
1988 (53 FR 128); July 13, 1989,
effective September 11, 1989 (54 FR
29557); July 23, 1991, effective
September 23, 1991 (56 FR 33717); July
24, 1991, effective September 23, 1991
(56 FR 33866); July 29, 1991, effective
September 27, 1991 (56 FR 35831); July
30, 1991, effective September 30, 1991
(56 FR 36010); August 20, 1996,
effective October 21, 1996 (61 FR
43018); September 1, 1999, effective
November 30, 1999 (64 FR 47692);
January 4, 2001 effective January 4, 2001
(66 FR 733); December 6, 2001 effective
December 6, 2001 (66 FR 63331);
October 29, 2004 (69 FR 63100) effective
October 29, 2004; and November 23,
2005 (70 FR 70740) effective November
23, 2005.

F. What changes are we proposing with
today’s action?

On March 5, 2007, May 1, 2009, and
October 25, 2011, Indiana submitted
final program revision applications,
seeking authorization of their changes in
accordance with 40 CFR 271.21. We
have determined that Indiana’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for Final Authorization. We
are now proposing to authorize, subject
to receipt of written comments that
oppose this action, Indiana’s hazardous
waste program revision. We propose to
grant Indiana Final Authorization for
the following program changes:

Description of federal requirement (include checklist #, if

relevant)

Federal Register date and
page (and/or RCRA
statutory authority)

Analogous state authority

Burning of Hazardous Wastes in Boilers and Industrial

Furnaces Checklist 85.

Burning of Hazardous Wastes in Boilers and Industrial
Furnaces; Corrections and Technical Amendments |

Checklist 94.

Burning of Hazardous Wastes in Boilers and Industrial
Furnaces; Technical Amendments |l Checklist 96.
Coke Ovens Administrative Stay Checklist 98 ...

February 21, 1991; 56 FR
7134.

July 17, 1991; 56 FR 32688

August 27, 1991; 56 FR
42504.

September 5, 1991; 56 FR
43874.

329 IAC 3.1-1-7; 3.1-4-1; 3.1-6-1; 3.1-6-2(2); 3.1-
9-1; 3.1-10-1; 3.1-10-2(13); 3.1—-11-1; 3.1-11-2(2);
3.1-13-1; 3.1-13-2(15)

Effective November 22, 1992.

329 IAC 3.1-6-1; 3.1—-10-1; 3.1—-11-1; 3.1-11-2(2);
3.1-13-1;
1992.

329 IAC 3.1-6-1; 3.1-6-2(2); 3.1-10-1; 3.1-10-2(13);
3.1-11-1; 3.1-11-2(2) Effective November 22, 1992.

329 IAC 3.1—11-1 Effective November 22, 1992.

3.1-13-2(15) Effective November 22,
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Description of federal requirement (include checklist #, if
relevant)

Federal Register date and
page (and/or RCRA statu-
tory authority)

Analogous state authority

Burning of Hazardous Wastes in Boilers and Industrial
Furnaces; Technical Amendments |ll Checklist 111.

Burning of Hazardous Wastes in Boilers and Industrial
Furnaces; Technical Amendment IV Checklist 114.

Boilers and Industrial Furnaces; Changes for Consist-
ency with New Air Regulations.

Checklist 125
Boilers and Industrial Furnaces; Administrative Stay and
Interim Standards for Bevill Residues Checklist 127.
Hazardous Air Pollutant Standards; Technical Correc-

tions Checklist 188.2.

ZincFertilizers Made From Recycled Hazardous Sec-
ondary Materials Checklist 200.

Land Disposal Restrictions: National Treatment Variance
to Designate New Treatment Subcategories for Radio-
actively Contaminated Cadmium, Mercury, and Silver
Containing Batteries Checklist 201.

NESHAP: Standards for Hazardous Air Pollutants for
Hazardous Waste Combustors-Corrections Checklist
202.

Hazardous Waste Management System; ldentification
and Listing of Hazardous Waste; Recycled Used Oil
Management Standards Checklist 203.

National Emission Standards for Hazardous Air Pollut-
ants: Surface Coating of Automobiles and Light-Duty
Trucks Checklist 205.

Hazardous Waste—Nonwastewaters From Production of
Dyes, Pigments, and Food, Drug and Cosmetic
Colorants; Mass Loadings-Based Listing Checklist 206
as amended Checklist 206.1.

Hazardous Waste Management System; Modification of
the Hazardous Waste Manifest System Checklist 207
as Amended Checklist 207.1.

Waste Management System; Testing and Monitoring Ac-
tivities; Methods Innovation Rule and SW-846 Final
Update 1lIB Checklist 208 as amended Checklist
208.1.

Hazardous Waste Management System; Modification of
the Hazardous Waste Program; Mercury Containing
Equipment Checklist 209.

Standardized Permit for RCRA Hazardous Waste Man-
agement Facilities Checklist 210.

Revision of Wastewater Treatment Exemptions for Haz-
ardous Waste Mixtures.

Checklist 211

NESHAP: Final Standards for Hazardous Waste Com-
bustors (Phase | Final Replacement Standards and
Phase Il) Checklist 212.

Burden Reduction Initiative Checklist 213 .............cc..c.c....

August 25, 1992; 57 FR
38558.

September 30, 1992; 57 FR
44999.
July 20, 1993; 58 FR 38816

November 9, 1993; 58 FR
59598.
July 3, 2001; 66 FR 42292

July 24, 2002; 67 FR 48393

October 7, 2002; 67 FR
62617.

December 19, 2002; 67 FR
77687.

July 30, 2003; 68 FR 44659

April 26, 2004; 69 FR
22601.

February 24, 2005; 70 FR
9138; June 16, 2005; 70
FR 35032.

March 4, 2005; 70 FR
10776; June 16, 2005; 70
FR 35034.

June 14, 2005; 70 FR

34537; August 1, 2005;
70 FR 44151.

August 5, 2005; 70 FR
45507.

September 8, 2005; 70 FR
53420.

October 4, 2005; 70 FR
57769.

October 12, 2005; 70 FR
59402.

April 4, 2006; 71 FR 16862

329 IAC 3.1-4-1; 3.1-4-1(b); 3.1-5-2; 3.1-6-1; 3.1-
6-2(2); 3.1-9-1; 3.1-9-2(1); 3.1-10-1; 3.1-10-2(1—
3); 3.1—-11-1 Effective August 17, 1996.

329 IAC 3.1-11-1 Effective August 17,1996.

329 IAC 3.1-1-7; 3.1-11-1 Effective August 17, 1996.

329 IAC 3.1-11-1 Effective August 17, 1996.

329 IAC 3.1-6-1; 3.1-9-1; 3.1-13-1 Effective Feb-
ruary 13, 2004.

329 IAC 3.1-6-1; 3.1-6-2(17); 3.1-11-1; 3.1-12-1 Ef-
fective May 13, 2005.

329 IAC 3.1-12—1 Effective May 13, 2005.

329 IAC 3.1-13-1 Effective May 13, 2005.

329 IAC 3.1-6-2(16); 13—-1-1; 13-1-2; 13-3—-1; 13-3-
(b)(2) Effective May 13, 2005.

329 IAC 3.1-9-1; 3.1-10-1 Effective September 5,
2006.

329 IAC 3.1-6-1; 3.1-6-2(17); 3.1-6-2(19),(20); 3.1-
12—1 Effective September 5, 2006.

329 IAC 3.1-4-1; 3,1-4-1(b); 3.1-6-1; 3.1-7-1; 3.1-
7-2(2); 3.1-7-2(7); 3.1-8-1; 3.1-8-2(1),(2); 3.1-9-1;
3.1-9-2(6); 3.1-9-2(8); 3.1-10-1; 3.1-10-2(8); 3.1—
10-2(11) Effective September 5, 2006.

329 IAC 3.1-1-7; 3.1-5-2; 3.1-5-3; 3.1-6-1; 3.1-6—
2(7); 3.1-9-1; 3.1-9-2(10); 3.1-10-1; 3.1-10-2(21);
3.1-11-1; 3.1-11-2(2); 3.1-12-2; 3.1-12—
2(1)(D),(2)(D), (3); 3.1-13-1; 13—1-1; 13—-1-2; 13-3-
1; 13-3-1(b)(2); 13-6-5; 13-7—-4; 13-8-4 Effective
September 5, 2006.

329 IAC 3.1-4-1; 3.1-4-1(b); 3.1-6-1; 3.1-9-1; 3.1-
9-2(1); 3.1-10-1; 3.1-10-2 (1),(2),(3); 3.1-12—1;
3.1-12-2(4); 3.1-13-1; 3.1-16-1; 3.1-16-2(a)(3);
3.1-16-2(a)(7) Effective September 5, 2006.

329 IAC 3.1-1-7; 3.1-4-1; 3.1-4-1(b); 3.1-6-1; 3.1-
11.5-1; 3.1-11.5-2(1-7); 3.1-13-1; 3.1-13-2(1-3);
3.1-13-2(5); 3.1-13-2(13); 3.1-13-3; 3.1-13-4; 3.1—
13-5; 3.1-13-6; 3.1-13-7; 3.1-13-8; 3.1-13-9; 3.1-
13-10; 3.1-13-11; 3.1-13-12; 3.1-13-13; 3.1-13-
14; 1.3-13-15; 3.1-13-16; 3.1-13-17; 3.1-13-18;
3.1-13-19; 3.1-13-21; 3.1-15 Effective September
20, 2010.

329 IAC 3.1-6-1 Effective January 25, 2008.

329 IAC 3.1-1-7; 3.1-9-1; 3.1-10-1; 3.1-11-1; 3.1-
13-1; 3.1-13-2(5); 3.1-13-2(9-11); 3.1-13-3 Effec-
tive January 25, 2008.

329 IAC 3.1-4-1; 3.1-4-1(b); 3.1-6-1; 3.1-9-1; 3.1—
9-2(9); 3.1-9-2(13),(14),(15); 3.1-9-3(a),(b),(c); 3.1—
10-1; 3.1-10-2(5),(6); 3.1-10-2(11), (12), (13); 3.1-
10-2(15-21); 3.1-11-1; 3.1-11-2(2); 3.1-12-1; 3.1—
12-2(6); 3.1-13-1; 3.1-13-2(7),(8); 3.1-15-8; 3.1-
15-9; 3.1-15-10 Effective January 25, 2008.
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Description of federal requirement (include checklist #, if
relevant)

Federal Register date and
page (and/or RCRA statu-
tory authority)

Analogous state authority

Corrections to Errors in the Code of Federal Regulations
Checklist 214.

Cathode Ray Tube Exclusion Checklist 215 ....................

Exclusion of Oil Bearing Secondary Materials Processed
in a Gasification System to Produce Synthesis Gas
Checklist 216.

NESHAP: Final Standards for Hazardous Waste Com-
bustors (Phase | Final Replacement Standards and
Phase Il) Amendments Checklist 217.

FO19 Exemption for Wastewater Treatment Sludges
from Auto Manufacturing Zinc Phosphating Processes
Checklist 218.

Academic Laboratories Generator Standards Checklist
220.

July 14, 2006; 71 FR 40254

July 28, 2006; 71 FR 42928

January 2, 2008; 73 FR 57

April 8, 2008; 73 FR 18970

June 4, 2008; 73 FR 31756

December 1, 2008; 73 FR
72912,

329 IAC 3.1-4-1; 3.1-4-1(b); 3.1-5-3; 3.1-5-5; 3.1—
6-1; 3.1-6-2(2); 3.1-6-2(4); 3.1-6-2(8),(9); 3.1-6-
2(17-20); 3.1-7-1; 3.1-7-2(7); 3.1-7-2(9); 3.1-7-
12; 3.1-7-16; 3.1-9-1; 3.1-9-2(1), (2); 3.1-9-2(9);
3.1-9-2(14); 3.1-9-2(16); 3.1-9-2(17); 3.1-9-2(21);
3.1-9-3(c); 3.1-10-1; 3.1-10-2(1), (2), (3); 3.1-10-
2(5), (6); 3.1-10-2 (13); 3.1-10-2(14); 3.1-10-2(18-
23); 3.1-11-1; 3.1-11-2 (2), (3); 3.1-11.5-2(6); 3.1
12—-1; 3.1-12-2(1); 3.1-12-2(5); 3.1-12-2(7); 3.1—
13-1; 3.1-13-2(1), (2), (3); 3.1-13-2(5); 3.1-13—
2(7), (8); 3.1-13-3; 3.1-13—4; 3.1-13-5; 3.1-13-6;
3.1-13-7; 3.1-13-8; 3.1-13-9; 3.1-13-10; 3.1-13—
11; 3.1-13-12; 3.1-13-13; 3.1-13-14; 3.1-13-15;
3.1-13-16; 3.1-13-17; 3.1-14-26; 3.1-14-27; 3.1—
14-28; 3.1-14-29; 3.1-14-30; 3.1-14-31; 3.1-14—
32; 3.1-14-33; 3.1-14-34; 3.1-14-35; 3.1-14-36;
3.1-14-37; 3.1-14-38; 3.1-14-39; 3.1-14-40; 3.1-
15-1; 3.1-15-3; 3.1-15-4; 3.1-15-8; 3.1-15-9; 3.1—
15-10; 3.1-16-1; 3.1-16-2(a)(1-4); 3.1-16-2(a)(6),
(7), (8); 18-2; 13—-1-1; 13-1-2; 13-3-1; 13-3-2; 13—
6—4; 13-6-5; 13-6-6; 13-7-3; 13-7-6; 13-7-8; 13—
7-10; 13-8-4; 13-8-5; 13—9-1 Effective September
20, 2010.

329 IAC 3.1-4-1; 3.1-4.1—(b); 3.1-6-1 Effective Janu-
ary 25, 2008.

329 IAC 3.1-4-1; 3.1-4-1(b); 3.1-6—1 Effective Octo-
ber 11, 2009.

329 IAC 3.1-9-1; 3.1-11-1 Effective October 11, 2009.

329 IAC 3.1—6—1 Effective October 11, 2009.

329 IAC 3.1-1-7; 3.1-6-1; 3.1-7-1 Effective Sep-
tember 26, 2010.

G. Which revised State rules are
different from the Federal rules?

Indiana has excluded the non-
delegable federal requirements at 40
CFR 268.5, 268.6, 268.42(b), 268.44, and
270.3. EPA will continue to implement
those requirements. In 329 IAC 3.1-6—

3 Indiana is more stringent in adding six
hazardous wastes to the acute hazardous
waste list that are not acute hazardous
wastes in 40 CFR part 261. In section
3.1-9-2, Indiana maintains more
stringent levels for groundwater
protection for several of the constituents
listed in Table 1 of 40 CFR 264.94.
There are no Broader in Scope or more
stringent provisions in Indiana’s rules
analogous to this application.

H. Who handles permits after the final
authorization takes effect?

Indiana will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits which EPA issues
prior to the effective date of the
proposed authorization until they expire
or are terminated. We will not issue any

more new permits or new portions of
permits for the provisions listed in the
Table above after the effective date of
the authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Indiana is not
yet authorized.

I. How does today’s action affect Indian
country (18 U.S.C. 1151) in Indiana?

Indiana is not authorized to carry out
its hazardous waste program in “Indian
Country,” as defined in 18 U.S.C. 1151.
Indian Country includes:

1. All lands within the exterior
boundaries of Indian Reservations
within or abutting the State of Indiana;

2. Any land held in trust by the U.S.
for an Indian tribe; and

3. Any other land, whether on or off
an Indian reservation that qualifies as
Indian Country.

Therefore, this action has no effect on
Indian Country. EPA retains the
authority to implement and administer
the RCRA program on these lands.

J. What is codification and is EPA
codifying Indiana’s hazardous waste
program as authorized in this rule?

Codification is the process of placing
the state’s statutes and regulations that
comprise the state’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized state rules in
40 CFR part 272. Indiana’s authorized
rules, up to and including those revised
January 4, 2001, have previously been
codified through the incorporation-by-
reference effective December 24, 2001
(66 FR 53728, October 24, 2001). We
reserve the amendment of 40 CFR part
272, subpart P for the codification of
Indiana’s program changes until a later
date.

K. Statutory and Executive Order
Reviews

This proposed rule only authorizes
hazardous waste requirements pursuant
to RCRA 3006 and imposes no
requirements other than those imposed
by state law (see SUPPLEMENTARY
INFORMATION, Section A. Why are
Revisions to State Programs Necessary?).
Therefore, this rule complies with
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applicable executive orders and
statutory provisions as follows:

1. Executive Order 18266: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulations
and Regulatory Review

The Office of Management and Budget
has exempted this rule from its review
under Executive Orders 12866 (58 FR
51735, October 4, 1993) and Executive
Order 13563 (76 FR 3821 January 21,
2011).

2. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

3. Regulatory Flexibility Act

This rule authorizes state
requirements for the purpose of RCRA
3006 and imposes no additional
requirements beyond those required by
state law. Accordingly, I certify that this
rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

4. Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

5. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) does not apply to this
rule because it will not have federalism
implications (i.e., substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government).

6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 9, 2000) does not apply to
this rule because it will not have tribal
implications (i.e., substantial direct
effects on one or more Indian tribes, or
on the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes).

7. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant as defined in Executive
Order 12866 and because the EPA does
not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

8. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action as defined in
Executive Order 12866.

9. National Technology Transfer
Advancement Act

EPA approves state programs as long
as they meet criteria required by RCRA,
so it would be inconsistent with
applicable law for EPA, in its review of
a state program, to require the use of any
particular voluntary consensus standard
in place of another standard that meets
the requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply to this rule.

10. Executive Order 12988

As required by Section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

11. Executive Order 12630: Evaluation
of Risk and Avoidance of Unanticipated
Takings

EPA has complied with Executive
Order 12630 (53 FR 8859, March 18,
1988) by examining the takings
implications of the rule in accordance
with the Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
executive order.

12. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Because this rule proposes
authorization of pre-existing state rules
and imposes no additional requirements
beyond those imposed by state law and
there are no anticipated significant
adverse human health or environmental

effects, the rule is not subject to
Executive Order 12898 (59 FR 7629,
February 16, 1994).

List of Subjects in 40 CFR Part 271

Environmental Protection;
Administrative Practice and Procedure;
Confidential business information;
Hazardous materials transportation;
Hazardous waste; Indians—lands;
Intergovernmental relations; Penalties;
Reporting, and Recordkeeping
requirements.

Authority: This action is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: September 19, 2012.

Susan Hedman,

Regional Administrator, Region 5.

[FR Doc. 2012—-24779 Filed 10-5-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[WT Docket No. 12-269; FCC 12-119]

Policies Regarding Mobile Spectrum
Holdings

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission seeks comment on whether
to retain or modify the current case-by-
case analysis used to evaluate mobile
spectrum holdings in the context of
transactions and auctions, as well as
whether to adopt bright-line limits
advocated by some providers and public
interest groups. In addition, the
Commission seeks comment on
updating the spectrum bands that
should be included in any evaluation of
mobile spectrum holdings and whether
to make distinctions between different
bands. Further, the Commission seeks
comment on the appropriate product
and geographic markets and other
implementation issues such as
attribution rules, remedies, and possible
transition issues.
DATES: Interested parties may file
comments on or before November 23,
2012, and reply comments on or before
December 24, 2012.
ADDRESSES: You may submit comments,
identified by WT Docket No. 12—-269, by
any of the following methods:

s Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
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» Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

» Mail: Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

= People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Christina Clearwater, Wireless
Telecommunications Bureau, Spectrum
and Competition Policy Division, (202)
418-1893, email at
Christina.Clearwater@fcc.gov, or Nicole
McGinnis, Wireless
Telecommunications Bureau, Spectrum
and Competition Policy Division, (202)
418-2877, email at
Nicole.McGinnis@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) in WT
Docket No. 12-269, adopted September
28, 2012, and released September 28,
2012. The full text of the NPRM is
available for inspection and copying
during business hours in the FCC
Reference Information Center, Portals II,
445 12th Street SW., Room CY-A257,
Washington, DC 20554. It may also be
purchased from the Commission’s
duplicating contractor at Portals II, 445
12th Street SW., Room CY-B402,
Washington, DC 20554; the contractor’s
Web site, http://www.bcpiweb.com; or
by calling (800) 378—-3160, facsimile
(202) 488-5563, or email
FCC@BCPIWEB.com. Copies of the
NPRM also may be obtained via the
Commission’s Electronic Comment
Filing System (ECFS) by entering the
docket number WT Docket No. 12—-269.
Additionally, the complete item is
available on the Federal
Communications Commission’s Web
site at http://www.fcc.gov.

I. Introduction

1. With this Notice of Proposed
Rulemaking, the Commission initiates a

review of its policies governing mobile
spectrum holdings in order to ensure
that they fulfill its statutory objectives
given changes in technology, spectrum
availability, and the marketplace since
the Commission’s last comprehensive
review more than a decade ago. In the
last few years, large, medium, and small
providers as well as public interest
groups have raised concerns about the
current approach, and sought review. In
addition, the Commission adopts, in a
separate proceeding, a Notice of
Proposed Rulemaking in GN Docket No.
12-268 soliciting comment on the
framework for an incentive auction of
the broadcast television spectrum,
which will represent a major addition of
new spectrum available for mobile
broadband. The Commission initiates
this proceeding to provide rules of the
road that are clear and predictable, and
that promote the competition needed to
ensure a vibrant, world-leading,
innovation-based mobile economy.

2. Since the Commission’s last
comprehensive review of these issues,
the number of spectrum bands used for
mobile wireless services has expanded;
new, innovative service offerings have
been rolled out; increasingly
sophisticated devices have been
introduced into the marketplace; and
consumers have adopted these devices
to access a wide array of bandwidth-
intensive applications. In light of the
surge in consumer demand for mobile
broadband services that require greater
bandwidth, spectrum—a key input in
the provision of mobile wireless
services—is becoming increasingly
critical for all providers. In this
proceeding, the Commission seeks
comment on retaining or modifying the
current case-by-case analysis used to
evaluate mobile spectrum holdings in
the context of transactions and auctions,
as well as on bright-line limits
advocated by some providers and public
interest groups. In addition, the
Commission seeks comment on
updating the spectrum bands that
should be included in any evaluation of
mobile spectrum holdings and whether
it should make distinctions between
different bands. The Commission also
takes a fresh look at geographic market
analysis and other implementation
issues such as attribution rules,
remedies, and possible transition issues.
This proceeding affords the Commission
the opportunity to receive valuable
input from a broad range of active
participants in the mobile broadband
industry, as well as trade associations
and consumer groups, that have
requested that its policies be revised to
keep pace with market changes.

II. Background
A. Statutory Framework

3. Section 309(j)(3)(B) of the
Communications Act provides that, in
designing systems of competitive
bidding, the Commission shall
“promot[e] economic opportunity and
competition and ensur[e] that new and
innovative technologies are readily
accessible to the American people by
avoiding excessive concentration of
licenses.” 1 Additionally, under the
Communications Act, when reviewing a
proposed license assignment or transfer
application, the Commission must
determine whether the applicant has
demonstrated that the proposed
assignment or transfer of control of
licenses will serve the public interest,
convenience, and necessity.2 Moreover,
Congress has established the promotion
of competition as a fundamental goal of
the nation’s mobile wireless policy.3
More recently, Congress enacted Section
6404 of the Spectrum Act, which
modifies Section 309(j) to prohibit the
Commission from preventing an
otherwise qualified entity from
participating in an auction, but reaffirms
the Commission’s authority “to adopt
and enforce rules of general
applicability, including rules
concerning spectrum aggregation that
promote competition.” 4

B. The Commission’s Policies Regarding
Mobile Spectrum Holdings

4. Access to spectrum is a
precondition to the provision of mobile
wireless services. Ensuring the
availability of sufficient spectrum is
critical for promoting the competition
that drives innovation and investment.
Over time, the Commission has
increased the amount of spectrum
available for the provision of mobile
wireless services, making this additional
spectrum available in different
frequency bands, bandwidths, and
licensing areas. As discussed below, in
order to address its statutory mandate,
the Commission has implemented a
variety of mobile spectrum aggregation
policies and rules, including the cellular
cross interest rule, the Personal
Communications Service (PCS) cross-
ownership rule, the Commercial Mobile
Radio Services (CMRS) spectrum cap,
and the current case-by-case spectrum
aggregation analysis.

5. Cellular Services. In 1981, in
establishing the rules for the licensing of

147 U.S.C. 309()(3)(B).

247 U.S.C. 310(d).

3 See 47 U.S.C. 332(a)(3), (c)(1)(C).

4Middle Class Tax Relief and Job Creation Act of
2012, Pub. L. 112-96, Section 6404 (Spectrum Act).
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cellular service, the Commission
decided to award two cellular services
licenses per market—a separate
allocation of 20 megahertz for
incumbent wireline carriers and an
allocation of 20 megahertz for other
applicants.? With two licensees per
market, the Commission reasoned it
would be more difficult for a single
entity to dominate the cellular market
nationwide.® The Commission adopted
the cellular cross-interest rule in 1991
““to guarantee the competitive nature of
the cellular industry and to foster the
development of competing systems.” 7
The rule was adopted when only two
cellular licensees provided mobile voice
services in each geographic area of the
U.S.8 At that time, a party with a
controlling interest in one of the cellular
licensees was prohibited from having
more than a five percent direct or
indirect ownership interest in the other
licensee in the same cellular geographic
service area (CGSA).? In the Second
Biennial Review Order in 2001, the
Commission eliminated the cellular
cross-interest rule in Metropolitan
Statistical Areas (MSAs) after finding
numerous competitive choices for
consumers in urban markets.10 Later, in
2004, the Commission eliminated the
cellular cross-interest rule in favor of a
case-by-case review for all markets,
finding that the continued application
of the cellular cross-interest rule in
Rural Service Areas (RSAs) could
impede the development of new
services in rural and underserved
areas.1!

5Inquiry Into the Use of the Bands 825-845 MHz
and 870-890 MHz for Cellular Communications
Systems; and Amendment of Parts 2 and 22 of the
Commission’s Rules Relative to Gellular
Communications Systems, CC Docket No. 79-318,
Report and Order, 86 FCC 2d 469, 488-92 paras.
38-43 (1981) (Cellular Report and Order).

6 See Cellular Report and Order, 86 FCC 2d at 491
para. 43.

7 Amendment of Part 22 of the Commission’s
Rules to Provide for Filing and Processing of
Applications for Unserved Areas in the Cellular
Service and to Modify Other Cellular Rules, CC
Docket No. 90-6, First Report and Order and
Memorandum Opinion and Order on
Reconsideration, 6 FCC Rcd 6185, 6628 para. 104
(1991) (Cellular First Report and Order).

8 See Cellular First Report and Order, 6 FCC Red
at 6228 para. 103.

9 See Cellular First Report and Order, 6 FCC Red
at 6228 paras. 104-105.

102000 Biennial Regulatory Review—Spectrum
Aggregation Limits for Commercial Mobile Radio
Services, WT Docket No. 01-14, Report and Order,
16 FCC Rcd 22668, 22671 para. 7, 22707 para. 84
(2001) (Second Biennial Review Order).

11 See Facilitating the Provision of Spectrum-
Based Services to Rural Areas and Promoting
Opportunities for Rural Telephone Companies to
Provide Spectrum-Based Services, WT Docket No.
02-381, Report and Order and Further Notice of
Proposed Rule Making, 19 FCC Rcd 19078, 19113—
115 paras. 63—-67 (2004) (Rural Report and Order).

6. Cellular/PCS Cross-Ownership
Rule. In 1993, in establishing the initial
PCS service rules, the Commission
imposed service-specific limitations on
the aggregation of broadband PCS
spectrum and on cellular/PCS cross-
ownership.12 The Commission limited
broadband PCS licensees to 40
megahertz of total spectrum allocated to
broadband PCS,*3 and limited cellular
licensees to 10 megahertz of broadband
PCS spectrum in their cellular service
areas.' In 1996, the Commission
eliminated the service-specific
limitations on the aggregation of
broadband PCS spectrum and on
cellular/PCS cross-ownership, and
decided to rely solely on the 45
megahertz CMRS spectrum cap,
implemented in 1994, “to ensure that
multiple service providers would be
able to obtain broadband PCS spectrum
and thereby facilitate the development
of competitive markets for wireless
services.” 15

7. CMRS Spectrum Cap. In 1994, the
Commission implemented a spectrum
cap on Cellular, broadband PCS, and
Specialized Mobile Radio (SMR)
spectrum to promote diversity and
competition in mobile services,6
“recognizing the possibility that mobile
service licensees might exert undue
market power or inhibit market entry by
other service providers if permitted to
aggregate large amounts of spectrum.” 17
The Commission found that a spectrum
cap provided a “minimally intrusive
means” to ensure that the mobile
communications marketplace remained
competitive and preserved incentives

12 See Amendment of the Commission’s Rules to
Establish New Personal Communications Services,
Second Report and Order, 8 FCC Red 7700, 7728
para. 61, 7745 para. 106 (1993) (PCS Second Report
and Order).

13 See PCS Second Report and Order, 8 FCC Red
at 7728 para. 61.

14 See PCS Second Report and Order, 8 FCC Red
at 7745 para. 106. See also Amendment of the
Commission’s Rules to Establish New Personal
Communications Services, Memorandum Opinion
and Order, 9 FCC Rcd 4957, 4984 paras. 66—67
(1994).

15 See Second Biennial Review Order, 16 FCC Rcd
at 22673 para. 13 (citing Amendment of Parts 20
and 24 of the Commission’s Rules—Broadband PCS
Competitive Bidding and the Commercial Mobile
Radio Service Spectrum Cap; Amendment of the
Commission’s Cellular/PCS Cross-Ownership Rule,
WT Docket No. 96-59, Report and Order, 11 FCC
Rcd 7824, 7869 para. 94 (1996), aff'd, 12 FCC Red
14031 (1997), aff’d sub nom. BellSouth Corp. v.
FCC, 162 F.3d 1215 (D.C. Cir. 1999)).

16 Implementation of Sections 3(n) and 332 of the
Communications Act—Regulatory Treatment of
Mobile Services, GN Docket No. 93—252, Third
Report and Order, 9 FCC Red 7988, 8100 para. 238,
8109 para. 263 (1994) (CMRS Third Report and
Order).

17 CMRS Third Report and Order, 9 FCC Rcd at
8100 para. 239.

for efficiency and innovation.1® Under
former Section 20.6 of the Commission’s
rules, no licensee in the broadband PCS,
Cellular, or SMR services regulated as
CMRS could have an attributable
interest in more than 45 megahertz of
licensed spectrum (broadband PCS,
cellular, and SMR spectrum regulated as
CMRS) that has significant overlap in
any geographic area.19 A few years later,
the Commission increased the cap to 55
megahertz in the RSAs.20 Subsequently,
in the Second Biennial Review Order,
the Commission eliminated the
spectrum cap effective January 1,
2003,21 in favor of case-by-case review
of mobile spectrum holdings.22

8. Case-by-Case Analysis. Since 2003,
the Commission has examined the
competitive effects of proposed wireless
transactions involving the transfer,
assignment, or lease of Commission
licenses by employing a case-by-case
review. In 2008, the Commission
determined that it would apply the case-
by-case analysis to spectrum acquired
via auction.23 Beginning in 2004, the
Commission has used a two-part screen
to help identify markets where the
acquisition of spectrum provides
particular reason for further competitive
analysis.24 The Commission does not,

18 See CMRS Third Report and Order, 9 FCC Red
at 7999 para. 16.

19 See 1998 Biennial Regulatory Review—
Spectrum Aggregation Limits for Wireless
Telecommunications Carriers, WT Docket No. 98—
205, Report and Order, 15 FCC Red 9219, 9224
para. 8 (1999) (First Biennial Review Order)
(quoting former 47 CFR 20.6(a)). A “‘significant
overlap” of a PSC licensed service area, CGSA, and
SMR service area occurred when at least ten percent
of the population of the PCS licensed service area
was within the cellular geographic service area and/
or SMR service area. See id. (citing former Section
20.6(c)). The spectrum cap sunset on January 1,
2003. 47 CFR 20.6(1).

20 See First Biennial Review Order, 15 FCC Rcd
at 9254-57 paras. 80—84.

21 See 47 CFR 20.6(f); Second Biennial Review
Order, 16 FCC Rcd at 22669 para. 1, 22696 para.
55. The Commission also raised the spectrum cap
to 55 MHz in all markets during the sunset period.
See 47 CFR 20.6(a); Second Biennial Review Order,
16 FCC Rcd at 22671 para. 6, 22693 para. 47.

22 See Second Biennial Review Order, 16 FCC Red
at 22670-71 para. 6.

23 See Union Telephone Company, Cellco
Partnership d/b/a Verizon Wireless, Applications
for 700 MHz Band Licenses, Auction No. 73,
Memorandum Opinion and Order, 23 FCC Rcd
16787, 16791 para. 9 (2008) (Verizon Wireless-
Union Tel. Order).

24 See, e.g., Applications of Cellco Partnership
d/b/a Verizon Wireless and SpectrumCo LLC and
Cox TMI, LLC for Consent to Assign AWS—1
Licenses, et al,. WT Docket No. 12—4, Memorandum
Opinion and Order and Declaratory Ruling, FCC
12-95 (rel. Aug. 23, 2012) at para. 48 (Verizon
Wireless-SpectrumCo Order); Application of AT&T
Inc. and Qualcomm Incorporated For Consent to
Assign Licenses and Authorizations, WT Docket
No. 11-18, Order, 26 FCC Rcd 17589, 17602 para.
31 (2011) (AT&T-Qualcomm Order); Applications
of AT&T Wireless Services, Inc. and Cingular
Wireless Corporation For Consent to Transfer
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however, limit its consideration of
potential competitive harms in
proposed transactions solely to markets
identified by its initial screen.25 The
first part of the screen considers changes
in market concentration as a result of
the transaction and is based on the size
of the post-transaction Herfindahl-
Hirschman Index (HHI) 26 and the
change in the HHI.27 The second part
examines the amount of spectrum that
is suitable and available on a market-by-
market basis for the provision of mobile
telephony/broadband service.28 For
those markets highlighted by one or
both steps in the analysis, the
Commission routinely conducts
detailed, market-by-market reviews to
determine whether the transaction
would result in an increased likelihood
or ability in those markets for the
combined entity to behave in an
anticompetitive manner.2® The case-by-
case analysis considers variables that
are important in predicting the
incentives and ability of service
providers to successfully reduce
competition on price or non-price terms,
and transaction-specific public interest
benefits that may mitigate or outweigh
any harms arising from the
transaction.30

Control of Licenses and Authorizations, WT Docket
No. 04-70, Memorandum Opinion and Order, 19
FCC Rcd 21522, 21552 para. 58 (2004) (Cingular-
AT&T Wireless Order).

25 See, e.g., Verizon Wireless-SpectrumCo Order,
FCC 12-95, at para. 48; AT&T-Qualcomm Order, 26
FCC Red at 17609-10 paras. 49-50; Applications of
AT&T Inc. and Centennial Communications Corp.
For Consent to Transfer Control of Licenses,
Authorizations, and Spectrum Leasing
Arrangements, WT Docket No. 08-246,
Memorandum Opinion and Order, 24 FCC Rcd
13915, 13946—48 paras. 71-74, 13952 para. 85
(2009) (AT&T-Centennial Order); Applications for
the Assignment of License from Denali PCS, L.L.C.
to Alaska Digitel, L.L.C. and the Transfer of Control
of Interests in Alaska Digitel, L.L.C. to General
Communication, Inc., WT Docket 06-114,
Memorandum Opinion and Order, 21 FCC Red
14863, 14898 para. 85 (2006).

26 The Herfindahl-Hirschman Index (HHI), which
is calculated by summing the squares of all provider
subscriber market shares in any given market, is a
commonly used measure of market concentration in
competition analysis.

27 The HHI screen identifies for further case-by-
case market analysis those markets in which, post-
transaction, the HHI would be greater than 2800
and the change in the HHI would be 100 or greater,
or the change in the HHI would be 250 or greater,
regardless of the level of the HHI. The HHI screen
has remained the same since the Commission
adopted the case-by-case review process.

28 See, e.g., Verizon Wireless-SpectrumCo Order,
FCC 12-95, at para. 59; see also infra discussion on
determining spectrum that is suitable and available
for the relevant product market at para. 26.

29 This Notice of Proposed Rulemaking does not
address the part of our review that considers
changes in market concentration based on HHI, but
considers only our review of mobile spectrum
holdings.

30 See Applications of Cellco Partnership d/b/a
Verizon Wireless and Atlantis Holdings LLC For

C. Criticisms of Current Case-by-Case
Analysis Approach

9. In its consideration of transactions,
the Commission generally has reviewed
and, when necessary, adjusted its case-
by-case analysis to reflect changing
industry and consumer needs. In recent
years, large and small wireless
providers, as well as trade associations
and public interest groups, have
requested that the Commission
undertake an examination of its current
policies regarding mobile spectrum
holdings. For example, Verizon Wireless
has contended that the Commission
should reconsider the particular
spectrum to be examined in a
competitive analysis and has urged that
the Commission include additional
spectrum bands. AT&T has expressed
concerns that the current case-by case
evaluation is not clear and predictable
and the spectrum screen changes from
one transaction to the next. AT&T has
argued that there is “‘more regulatory
uncertainty on top of an industry that is
a foundation for a lot of today’s
innovation, making it difficult for all of
us to allocate and commit capital,” and
that “we don’t know how much
spectrum we’re allowed to hold.” Sprint
Nextel has argued that the current
method of evaluating spectrum holdings
values spectrum equally, “regardless of
whether it lies within more valuable
‘beachfront’ bands or in higher-
frequency bands of limited commercial
use.” T-Mobile has argued that to
further the goal of a robust marketplace,
the Commission should modify its case-
by-case evaluation to recognize the
difference in value of spectrum above
and below 1 GHz.

10. The Rural Cellular Association
(RCA) has urged the Commission to
“take a fresh approach to its competitive
analysis” instead of “recycl[ing] the
outdated spectrum screen.” RTG has
urged the Commission to conduct a
more in-depth competitive review of
large-scale transactions, in part by
adopting a lower spectrum screen that
will trigger a heightened level of review
and allow consideration of certain
factors other than the amount of
spectrum held by licensees, in order to
determine whether further spectrum
concentration will threaten market
competition. Both RTG and Leap
Wireless have contended that the case-

Consent to Transfer Control of Licenses,
Authorizations, and Spectrum Manager and De
Facto Transfer Leasing Arrangements and Petition
for Declaratory Ruling that the Transaction is
Consistent with Section 310(b)(4) of the
Communications Act, WT Docket No. 08-95,
Memorandum Opinion and Order and Declaratory
Ruling, 23 FCC Rcd 17444, 17460 para. 26 (2008)
(“Verizon Wireless-ALLTEL Order”).

by-case approach creates uncertainty
and/or suggest that an alternative
approach would provide greater
clarity.31 Free Press has urged the use of
a spectrum screen based on spectrum
value, contending that the current
spectrum screen, a “‘simple old
analytical tool,” is insufficient to reveal
changes in market power. Similarly,
Public Knowledge has argued that the
assumptions underlying the method
used to calculate the spectrum screen
have proven to be unreliable, and that
the Commission should consider the
long-term implications of spectrum
holdings among carriers.

D. The Current Wireless Landscape

11. During the past decade, the use of
wireless services has surged as the
number of spectrum bands used to
provide mobile wireless services has
expanded, an array of increasingly
sophisticated devices has been
introduced in the marketplace, and new
service offerings have been rolled out.
As discussed below, some of these
changes could have implications for its
policies regarding mobile spectrum
holdings. The industry is undergoing a
transformation, from an industry
providing predominantly voice services
to one that is increasingly focused on
providing data services, particularly
mobile broadband services. This
transition has led to the need of
competitors for more spectrum to meet
the increasing demand for mobile
broadband, which consumes greater
amounts of bandwidth. In order to
ensure that its policies continue to serve
the public interest and keep pace with
changing technologies and consumer
needs, the Commission must consider
these and other industry changes.

12. Facilitating access by all providers
to valuable spectrum resources they
need to serve their customers is
essential given the current mobile
wireless landscape. The rapid adoption
of smartphones, as well as tablet
computers and the wide-spread use of
mobile applications, combined with
deployment of high-speed 3G and 4G
technologies, is driving more intensive
use of mobile networks. A single
smartphone can generate as much traffic
as 35 basic-feature phones; a tablet as

31 See, e.g., RTG Reply Comments, RM No. 11498,
at 1-3 (urging the Commission to consider
instituting a spectrum cap); Leap Comments, RM
No. 11498, at 8-9. (advocating bright-line rules).
Because this Notice of Proposed Rulemaking
addresses policies regarding mobile spectrum
holdings from a broad perspective, we decline to
initiate the more narrowly-tailored requests made in
RTG’s petition for rulemaking. See RTG Petition for
Rulemaking, RM No. 11498, at 5 (proposing that the
FCC impose, on a county level, a 110 MHz
aggregation limit below 2.3 GHz).
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much traffic as 121 basic-feature
phones; and a single laptop can generate
as much traffic as 498 basic-feature
phones.32 The adoption of smartphones
alone increased at a 50 percent annual
growth rate in 2011, from 27 percent of
U.S. mobile subscribers in December
2010 to nearly 42 percent in December
2011.33 Moreover, global mobile data
traffic is anticipated to grow eighteen-
fold between 2011 and 2016.34 Indeed,
a study by the Council of Economic
Advisors (CEA) found that “the
spectrum currently allocated to wireless
is not sufficient to handle the projected
growth in demand, even with
technological improvements allowing
for more efficient use of existing
spectrum and significant investment in
new facilities.” 3°

13. Given the limited spectrum
resources, the Commission must
consider how its policies regarding
mobile spectrum holdings can
accommodate the increasing demand for
spectrum by all providers. While there
are numerous ways in which wireless
service providers can increase network
capacity to satisfy increasing demand,
acquiring more spectrum has been the
least costly way for all providers to
address capacity constraints. In light of
these circumstances, ensuring that the
Commission’s policies regarding mobile
spectrum holdings promote access to
spectrum is critical.3¢

32 See Cisco White Paper, Cisco Visual
Networking Index: Global Mobile Data Traffic
Forecast Update, 2011-2016, at 7, February 14,
2012, available at http://www.cisco.com/en/US/
solutions/collateral/ns341/ns525/ns537/ns705/
ns827/white_paper_c11-520862.pdf (last visited
Sept. 6, 2012).

33 comScore 2012 Mobile Future in Focus (2012),
available at http://www.comscore.com/
Press_Events/Presentations_Whitepapers/2012/
2012_Mobile_Future_in_Focus (last visited Sept. 6,
2012). For consumers ages 25—34, eight of ten recent
new phone purchases were smartphones. See
Survey: New U.S. Smartphone Growth by Age and
Income, NIELSENWIRE, Feb. 20, 2012, available at
http://blog.nielsen.com/nielsenwire/online_mobile/
survey-new-u-s-smartphone-growth-by-age-and-
income/ (last visited Sept. 6, 2012).

34 See Cisco White Paper, Cisco Visual
Networking Index: Global Mobile Data Traffic
Forecast Update, 2011-2016, Executive Summary,
February 14, 2012, available at http://
www.cisco.com/en/US/solutions/collateral/ns341/
ns525/ns537/ns705/ns827/white_paper c11-
520862.html (last visited Sept. 6, 2012).

35 Council of Economic Advisors, The Economic
Benefits of New Spectrum for Wireless Broadband
at 5 (Feb. 2012), available at http://
www.whitehouse.gov/sites/default/files/
cea_spectrum_report_2-21-2012.pdf (last visited
Sept. 6, 2012).

36 We note that Congress, as well as the
Commission and NTIA, has taken innovative steps
to bring additional spectrum suitable for mobile
broadband to the commercial marketplace. For
instance, Congress recently passed the Spectrum
Act, which authorizes the auction and repurposing
of television broadband spectrum for the provision
of wireless services. See Middle Class Tax Relief

14. Since the sunset of the spectrum
cap, there also have been other changes
in the wireless industry that warrant
reexamination of the Commission’s
policies. In 2003, when the Commission
eliminated the spectrum cap, there were
six mobile telephone operators that
analysts then described as nationwide:
AT&T Wireless, Sprint PCS, Verizon
Wireless, T-Mobile, Cingular Wireless
(“Cingular”), and Nextel.37 Today, as a
result of mergers and other transactions,
there are four nationwide providers:
Verizon Wireless, AT&T, T-Mobile, and
Sprint Nextel.38 As of December 2003,
the top six facilities-based nationwide
providers served approximately 78
percent of total mobile wireless
subscribers in the country.39 By
December of 2009, the top four
facilities-based nationwide providers
had increased their combined market
share to 88 percent.4® Moreover, since
2003, a number of regional and rural

and Job Creation Act of 2012, Pub. L. No. 112-96,
Subtitle D—Spectrum Auction Authority, Section
6401 et seq. As another example, the Commission
has opened a proceeding to increase the supply of
spectrum for mobile broadband by providing for
flexible use of 40 megahertz of spectrum assigned
to the Mobile Satellite Service (MSS) in the 2 GHz
Band. See, e.g., Service Rules for Advanced
Wireless Services in the 2000-2020 MHz and 2180—
2200 MHz Bands, WT Docket No. 12-70, Notice of
Proposed Rulemaking and Notice of Inquiry, 27
FCC Rcd 3561 (2012) (AWS-4 NPRM). NTIA
undertook a ‘“fast-track” review of several bands
that could be reallocated to mobile use. See U.S.
Department of Commerce, An Assessment of the
Near-Term Viability of Accommodating Wireless
Broadband Systems in the 1675-1710 MHz, 1755—
1780 MHz, 3500-3650 MHz, and 4200-4220 MHz,
4380-4400 MHz Bands (Oct. 2010), available at
http://www.ntia.doc.gov/reports/2010/
FastTrackEvaluation 11152010.pdf (NTIA Fast
Track Report) (last visited Sept. 6, 2012).
Additionally, on August 13, 2012, the Commission
granted T-Mobile’s application for experimental
special temporary authority to begin testing
possible use of the 1755 MHz to 1780 MHz band
on a shared basis for providing commercial mobile
broadband services. See FCC Experimental Special
Temporary Authorization, Call Sign No. WF9XQW,
File No. 0373-EX-ST-2012, available at https://
apps.fcc.gov/els/GetAtt.html?id=128554 (last
visited Sept. 6, 2012).

37 See Implementation of Section 6002(b) of the
Omnibus Budget Reconciliation Act of 1993,
Annual Report and Analysis of Competitive Market
Conditions With Respect to Commercial Mobile
Services, WT Docket No. 04-111, Ninth Report, 19
FCC Rcd 20597, 20613 para. 36 (2004) (Ninth
Annual CMRS Competition Report).

38 See, e.g., AT&T-Qualcomm Order, 26 FCC Red
at 17604 para. 35; AT&T-Centennial Order, 24 FCC
Red 13915; Verizon Wireless-ALLTEL Order, 23 FCC
Rcd 17444; Applications of Nextel
Communications, Inc. and Sprint Corporation For
Consent To Transfer Control of Licenses and
Authorizations, WT Docket No. 05-63,
Memorandum Opinion and Order, 20 FCC Red.
13967 (2005) (Sprint-Nextel Order).

39 See Ninth Annual CMRS Competition Report,
19 FCC Rcd at para. 174, A-8, Table 4.

40 See Fifteenth Mobile Wireless Competition
Report, 26 FCC Red at 9760, Table 14, and John C.
Hodulik et al., US Wireless 411 Report for 4Q2010,
UBS Investment Research, UBS, at 13, Table 8.

facilities-based providers have exited
the marketplace through mergers and
acquisitions, including Dobson
Communications, SunCom Wireless,
Rural Cellular Corporation, ALLTEL,
and Centennial Communications.4? In
addition, there have been significant
spectrum-only transactions, such as the
transaction at the end of 2011 in which
AT&T acquired Qualcomm’s nationwide
Lower 700 MHz downlink spectrum 42
and the more recent transaction in
which Verizon Wireless acquired AWS—
1 licenses from SpectrumCo, LLC, and
Cox TMI.43

III. Discussion

15. In the sections below, the
Commission seeks comment on whether
and how to revise its policies and rules
regarding mobile spectrum holdings. In
particular, the Commission asks that
comments address how to ensure that
its policies and rules afford all
interested parties greater certainty,
transparency and predictability to make
investment and transactional decisions,
while also promoting the competition
needed to ensure a vibrant, increasingly
mobile economy driven by innovation.
First, the Commission discusses general
approaches to address competitive harm
resulting from foreclosing access to
spectrum, including a case-by-case
analysis, bright-line limits, and other
methodologies, and how they might
apply not only to secondary market
transactions but also to initial spectrum
licensing after auctions. The
Commission then takes a fresh look at
implementation issues under various
approaches, such as which spectrum
should be considered, relevant product
and geographic markets, and issues
relating to attribution rules, appropriate
remedies and transition concerns.

16. The Commission also seeks
comment on the costs and benefits of
any proposals or proposed changes to
policies and rules. The Commission
asks that commenters take into account
only those costs and benefits that
directly result from the implementation
of the particular approach or rule that
could be adopted. Further, to the extent
possible, commenters should provide
specific data and information, such as
actual or estimated dollar figures for
each specific cost or benefit addressed,
including a description of how the data
or information was calculated or
obtained, and any supporting

41 See Fifteenth Mobile Wireless Competition
Report, 26 FCC Red at 9722, Table 10.

42 See generally AT&T-Qualcomm Order, 26 FCC
Red 17589.

43 See generally Verizon Wireless-SpectrumCo
Order, FCC 12-95.
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documentation or other evidentiary
support.44

A. General Approaches to Mobile
Spectrum Holdings

1. Case-by-Case Analysis

17. The Commission seeks comment
on its current policies regarding mobile
spectrum holdings. In general, the
Commission currently examines the
impact of spectrum aggregation on
competition, innovation, and the
efficient use of spectrum on a case-by-
case basis, after establishing the relevant
product and geographic markets in each
case.*5 The Commission has applied
this approach to wireless transactions,
using an initial spectrum screen, since
2004,%6 and to mobile spectrum
acquired through competitive bidding
since 2008.47 In reviewing a proposed
wireless transaction, the Commission
evaluates the current spectrum holdings
of the acquiring firm that are ““suitable”
and “‘available” in the near term for the
provision of mobile telephony/
broadband services.48 The current
screen identifies local markets where an
entity would acquire more than
approximately one-third of the total
spectrum suitable and available for the
provision of mobile telephony/
broadband services.4® The Commission
does not, however, limit its
consideration of potential competitive
harms in proposed transactions solely to
markets identified by its initial screen.5°
The Commission balances a number of

44 During the pendency of this proceeding, the
Commission will continue to apply its current case-
by-case approach to evaluate mobile spectrum
holdings during our consideration of secondary
market transactions and initial spectrum licensing
after auctions.

45 See AT&T-Qualcomm Order, 26 FCC Red at
17602 paras. 31-32.

46 See Cingular-AT&T Wireless Order, 19 FCC
Rcd at 2156869 paras. 107-12. See also AT&T-
Qualcomm Order, 26 FCC Rcd at 17602 para. 31;
AT&T Inc. and Cellco Partnership d/b/a Verizon
Wireless Seek FCC Consent To Assign or Transfer
Control of Licenses and Authorizations and Modify
a Spectrum Leasing Arrangement, WT Docket No.
09-104, Memorandum Opinion and Order, 25 FCC
Rcd 8704, 8720-21 para. 32 (2010) (AT&T-Verizon
Wireless Order).

47 See Verizon Wireless-Union Tel. Order, 23 FCC
Rcd at 16791-92 para. 9.

48 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 59; AT&T-Qualcomm Order, 26 FCC
Rcd at 17605-06 para. 38; AT&T-Verizon Wireless
Order, 25 FCC Rcd at 8723—-24 para. 39; AT&T-
Centennial Order, 24 FCC Rcd at 13934 para. 43.
See infra discussion of determining spectrum
suitable and available for the relevant product
market at para. 26.

49 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 59; Verizon Wireless-ALLTEL Order,
23 FCC Rcd at 17473 para. 54.

50 See, e.g., Verizon Wireless-SpectrumCo Order,
FCC 12-95, at para. 48; AT&T-Qualcomm Order, 26
FCC Red at 1760910 paras. 49-50; AT&T-
Centennial Order, 24 FCC Rcd 13915, 13946—48
paras. 71-74, 13952 para. 85.

factors in its analysis, considering the
totality of the circumstances in each
market.5* The Commission also has
considered whether harms in numerous
local markets may result in nationwide
harms.52

18. The Commission recognizes that a
case-by-case approach affords flexibility
to consider different circumstances,
permits a variety of factors to be
considered, and allows it to better tailor
any remedies to the specific harm and
circumstances, particularly in its review
of wireless transactions. In addition to
recognizing factors unique to each
licensee, a case-by-case approach allows
the Commission to consider the
changing needs of the mobile wireless
marketplace more generally. On the
other hand, a case-by-case approach is
time- and resource-intensive, and has
been criticized for creating uncertainty
as to whether a particular transaction
will be approved.53 One commenter,
however, has suggested generally that a
case-by-case approach can provide
sufficiently clear guidance to enable
providers to make their transactional
and investment decisions.>* The
Commission seeks comment on the
costs and benefits of a case-by-case
analysis to consumers, wireless service
providers, and others, as well as the
overall effectiveness of such an
approach in achieving its public policy
objectives. Should the Commission
change its current case-by-case analysis
process? For instance, should the
Commission continue to use a screen
that includes a measure of spectrum
holdings? Could the Commission take
measures to make the process more
transparent, predictable, or better
tailored to promote its goals? For
example, should the Commission
consider a regular review of its policies
and guidelines to keep pace with
changing marketplace conditions?
Should the Commission adopt
guidelines setting forth the factors that
will be considered during any review of
a licensee’s mobile spectrum holdings
or delegate authority to the Wireless
Telecommunications Bureau to do so?

19. Finally, the Commission seeks
comment on the specific costs and
benefits of applying a case-by-case
approach to initial licenses acquired
through competitive bidding. Does a
case-by-case analysis afford auction

51 See, e.g., Verizon Wireless-ALLTEL Order, 23
FCC Rcd at 17487-88 para. 91.

52 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 76.

53 See, e.g., “Stephenson: Verizon/Cable Deals
Could Offer Guidance From FCC,” TR Daily (June
12, 2012).

54 See Union Tel. Co. Comments, RM No. 11498,
ati.

participants sufficient certainty to
determine whether they would be
allowed to hold a given license post-
auction? Does the lack of a bright-line
spectrum limit deter auction
participation? Further, does the lack of
a bright-line rule provide an
opportunity for licensees to bid on
spectrum, regardless of whether they
believe they ultimately would be
allowed to hold the licenses, in order to
raise bidding costs or foreclose other
competitors from acquiring certain
licenses? A case-by-case approach could
result in an inefficient auction process
if the Commission ultimately denies the
winning bidder’s application to hold a
license. In addition to imposing costs on
competitors, the expenditure of public
or private resources and resulting delay
in awarding the spectrum to another
bidder impose costs on the public. The
Commission seeks comment on whether
there are additional measures it would
need to adopt to promote an effective
and efficient auction process while
discouraging the potential for
anticompetitive behavior. If the
Commission continues its case-by-case
analysis for secondary market
transactions, should the Commission
adopt another approach for initial
licensing rather than a case-by-case
analysis, such as band-specific limits
adopted prior to an auction?

2. Bright-Line Limits

20. As discussed above, the
Commission employed a CMRS
spectrum cap to prevent excessive
spectrum concentration, but eliminated
that cap in 2003 and then started using
the current case-by-case approach.
Before employing a CMRS spectrum
cap, the Commission used other bright-
line limits on spectrum holdings.55
There have been many changes in the
mobile wireless industry since the
Commission first started using a case-
by-case approach to assess spectrum
concentration, as noted above, and the
Commission believes that these changes
warrant reevaluating that approach.56
The Commission seeks comment on
whether adoption of bright-line limits
would serve the public interest now,
and also on the specific costs and
benefits of adopting such an approach.
Bright-line limits could offer providers
greater certainty, clarity, and
predictability regarding which licenses
they could acquire. Bright-line limits
might encourage auction participation

55 See PCS Second Report and Order, 8 FCC Red
7700, 7728 para. 61, 7745 para. 106.

56 See Second Biennial Review Order, 16 FCC Rcd
at 22694 para. 50. See supra section ILD.: The
Current Wireless Landscape.
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or more secondary market transactions
by affording parties greater certainty and
predictability to develop their business
plans and obtain necessary financing.
On the other hand, a bright-line
approach would limit the Commission’s
flexibility to consider individualized
circumstances and to respond swiftly to
the changing needs of the mobile
wireless industry and consumers. If the
Commission were to adopt bright-line
limits, how could the Commission do so
in a manner that preserves its
flexibility?

21. The Commission seeks comment
on related implementation issues with
respect to applying bright-line limits to
initial licenses acquired through
competitive bidding as well as to
licenses acquired through the secondary
market. The Commission further seeks
comment on whether it should consider
applying a band-specific spectrum limit
in the context of any band-specific
service rules that are adopted prior to an
auction. Such an approach would be
consistent with the Commission’s
practice of seeking comment on
spectrum aggregation issues with
respect to particular spectrum bands
prior to an auction, would afford
auction participants greater certainty,
and would allow the Commission to re-
evaluate its spectrum aggregation
policies in the context of newly
available spectrum bands and changing
industry and consumer needs.5”
Further, adopting band-specific
spectrum limits generally applicable to
all licensees would be consistent with
Section 6404 of the Spectrum Act,
which recognizes the Commission’s
authority “to adopt and enforce rules of
general applicability, including rules
concerning spectrum aggregation that
promote competition.” 58 For instance,
should the Commission consider
adopting limits on the amount of
spectrum that entities could acquire in
the context of spectrum auctions
mandated by the Spectrum Act? The
Commission seeks comment on these
approaches.

3. Alternative Approaches

22. The Commission seeks comment
on any alternative approaches to
evaluate the competitive effect of
spectrum aggregation. Are there other
mechanisms for evaluating spectrum
aggregation that would better serve the
public interest and meet the
Commission’s statutory objectives? In
this regard, the Commission seeks

57 See, e.g., Service Rules for Advanced Wireless
Services in the 2155-2175 MHz Band, WT Docket
No. 07-195, Notice of Proposed Rulemaking, 22
FCC Red 17035, 17079-80 paras. 101-03 (2007).

58 Spectrum Act at Section 6404.

comment on whether there are different
ways in which it could conduct a case-
by-case analysis, such as adopting a
case-by-case analysis that does not
include an initial spectrum screen.
Another approach would be to combine
some elements of a bright-line limit
with a case-by-case analysis. One hybrid
approach would be to adopt a bright-
line threshold that, if exceeded, would
trigger a heightened burden on the
applicants to demonstrate that approval
of the proposed transaction would be in
the public interest. The Commission
seeks comment on these approaches and
how they could be implemented, and on
any other alternatives.

B. Implementation Issues

23. Certain threshold issues would
need to be considered if the
Commission were to adopt any new or
modified approach to reviewing mobile
spectrum holdings, including
establishing initial definitions such as
the relevant product and geographic
markets, assessing the spectrum bands
that should be included, and deciding
how to treat different spectrum bands.
Finally, the Commission discusses
attribution and remedies, and explores
whether there are other factors for it to
consider in this area.

1. Relevant Product Market

24. In order to assess competition in
a given market, the Commission has
initiated its analysis of a proposed
transaction by establishing definitions
for the relevant product market. In
recent wireless transactions, the
Commission has determined that the
relevant product market is a combined
“mobile telephony/broadband services”
product market,5° comprised of mobile
voice and data services, including
mobile voice and data services provided
over advanced broadband wireless
networks (mobile broadband services).60
In AT&T-Qualcomm and Verizon
Wireless-SpectrumCo, while the

59 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 53; AT&T-Qualcomm Order, 26 FCC
Rcd at 17603 para. 33; AT&T-Verizon Wireless
Order, 25 FCC Rcd at 8721 para. 35; AT&T-
Centennial Order, 24 FCC Rcd at 13932 para. 37.
The Commission has previously determined that
there are separate relevant product markets for
interconnected mobile voice and data services, and
also for residential and enterprise services, but
found it reasonable to analyze all of these services
under a combined mobile telephony/broadband
services product market. See AT&T-Qualcomm
Order, 26 FCC Red at 17603 para. 33; AT&T-Verizon
Wireless Order, 25 FCC Rcd at 8721 at para. 35;
AT&T-Centennial Order, 24 FCC Rcd at 13932 para.
37.

60 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 53; AT&T-Qualcomm Order, 26 FCC
Rcd at 17602-03 paras. 32-33; AT&T-Verizon
Wireless Order, 25 FCC Rcd at 8721 para. 35; AT&T-
Centennial Order, 24 FCC Rcd at 13932 para. 37.

Commission evaluated the transaction
using a combined mobile telephony/
broadband market, it recognized the
growing importance of mobile
broadband services and focused its
analysis to an increasing degree on
mobile broadband services.61

25. The Commission seeks comment
on whether the current approach to the
product market definition continues to
be appropriate. Given the transition to
data-centric services and the
development of more spectrum-efficient
technologies that will transmit voice as
data,52 the Commission seeks comment
on whether the relevant product market
has changed and, if so, whether these
changes warrant any modifications to
the Commission’s product market
definition. For example, should the
Commission modify the relevant
product market definition to reflect
differentiated service offerings, devices,
and contract features? 63 The
Commission also seeks comment on
whether it should separately define
smaller product markets that may be
nested within a larger defined product
market and, if so, how it would analyze
such smaller defined product markets
vis-a-vis the larger defined product
market. What are the costs and benefits
if the Commission were to modify its
product market definition versus
keeping the current combined “mobile
telephony/broadband services” product
market or focusing the analysis on
mobile broadband services?
Commenters also should discuss how
their particular approach for the
relevant product market definition is
supported by economic or antitrust
theory.

2. Suitable and Available Spectrum

26. In order to assess whether any
particular spectrum acquisition exceeds
a certain threshold of available
spectrum, the Commission first must
determine what spectrum it will include
in its overall evaluation. Currently, the
Commission includes spectrum in its
case-by-case analysis if it determines
that it is suitable and available for the

61 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at paras. 53, 70; AT&T-Qualcomm Order, 26
FCC Red at 17602—-03 para. 32, 17605 para. 38.

62 One example of changing technology is the
development of “Voice Over LTE” (or “VoLTE").
See ‘“MetroPCS Unveils First U.S. Voice Over LTE
Service, Phone,” by Chloe Albanesius, PCMag.com,
Aug. 8, 2012, available at http://www.pcmag.com/
article2/0,2817,2408216,00.asp (last visited Sept. 6,
2012).

63 See American Antitrust Institute Comments,
WT Docket No. 11-65, at 6; Sprint Petition To
Deny, WT Docket No. 11-65, at 11-15; Free Press
Petition to Deny, WT Docket No. 11-65, at 9-12;
Greenlining Institute Petition To Deny, WT Docket
No. 11-65, at 4, 12-13.
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relevant product market.64 ““Suitability”
is determined by whether the spectrum
is capable of supporting mobile service
given its physical properties and the
state of equipment technology, whether
the spectrum is licensed with a mobile
allocation and corresponding service
rules, and whether the spectrum is
committed to another use that
effectively precludes its use for the
relevant mobile service.%> Particular
spectrum is considered to be ‘“‘available
if it is fairly certain that it will meet the
criteria for suitable spectrum in the near
term.®6 In recent applications of the
spectrum screen, the Commission has
included cellular, PCS, SMR, and 700
MHz spectrum, as well as AWS-1 and
certain BRS spectrum, where
available.6”

27. Should the Commission continue
to consider spectrum based on its
suitability and availability for a given
product market? Are there other factors
that the Commission should consider in
determining whether particular
spectrum bands are suitable and
available for the relevant product
market? The Commission seeks
comment on any measures that might
increase the transparency with which it
determines what spectrum it would
include in a case-by-case spectrum
analysis or in implementing bright-line
limits. For example, should the
Commission adopt a regular process to
add or remove existing or newly
allocated spectrum bands for purposes
of assessing spectrum concentration?
The Commission also seeks comment on
the costs and benefits of implementing
a new process for identifying the
spectrum to include in a case-by-case
spectrum analysis. The Commission
seeks comment on the legal, economic,
and engineering justifications to support
the existing or any modified criteria for
determining the suitability and
availability of spectrum.

28. While mobile wireless operators
primarily have used licenses associated
with three different frequency bands to
provide mobile voice and, in most cases,
mobile data services—cellular (in the
850 MHz band), SMR (in the 800/900
MHz band), and broadband PCS (in the

’s

64 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 59; AT&T-Qualcomm Order, 26 FCC
Rcd at 17605-06 para. 38; AT&T-Centennial Order,
24 FCC Rcd at 13935 para. 43.

65 See AT&T-Qualcomm Order, 26 FCC Red at
17605-06 para. 38; AT&T-Centennial Order, 24 FCC
Rcd at 13935 para. 43; Verizon Wireless-ALLTEL
Order, 23 FCC Rcd at 17473 para. 53.

66 See AT&T-Qualcomm Order, 26 FCC Rcd at
17606 para.38.

67 See, e.g., Verizon Wireless-SpectrumCo Order,
FCC 12-95, at para. 59; AT&T-Qualcomm Order, 26
FCC Rcd at 17605-06 para. 39; AT&T-Centennial
Order, 24 FCC Rcd at 13935 para. 43.

1.9 GHz band)—providers are now
incorporating additional spectrum
bands into their networks, such as BRS
and EBS in the 2.5 GHz band, AWS in
the 1.7/2.1 GHz band, and the 700 MHz
band. These bands enable the provision
of additional competitive mobile voice
and data services.®8 In several recent
transactions, some parties have
suggested modifying the Commission’s
spectrum analysis to include additional
spectrum bands, such as the BRS
spectrum that is not currently included
in the screen, EBS, or MSS.59 Others
also have argued in favor of including
WCS spectrum, citing certain changes
the Commission made to the WCS
technical service rules that enable
licensees to provide mobile broadband
service in a portion of the WCS band.70
Aside from general factors the
Commission should consider in
determining whether spectrum is
suitable and available, the Commission
also seeks comment on the application
of these factors to particular spectrum
bands. Which spectrum bands should be
included in the Commission’s spectrum
analysis? In particular, at what point
should television broadcast spectrum
that is repurposed in the incentive
auction be included in the analysis? 71
Commenters also should discuss at what
point other spectrum bands, such as
WCS and the frequencies the
Commission is required to auction
under the Spectrum Act,”2 should be
included in the analysis. Are there any
band-specific factors the Commission
may want to consider in determining
suitability and availability of a
particular band? Further, the
Commission seeks comment on whether
there are any economic or technical
justifications that would warrant
modifying the criteria used to determine
the suitability and availability of
spectrum. For example, should the
Commission consider factors such as
channel size, potential interference

68 See Fifteenth Mobile Wireless Competition
Report, 26 FCC Rcd at 9822-23 para. 269.

69 See, e.g., AT&T-Qualcomm Order, 26 FCC Red
at 17606—07 para. 40; AT&T-Qualcomm
Application, Public Interest Statement, WT Docket
No. 11-18, at 22-27.

70 See, e.g., RCA Petition To Deny, WT Docket No.
11-18, at 10—11. See also Amendment of Part 27 of
the Commission’s Rules To Govern the Operation
of Wireless Communications Services in the 2.3
GHz Band, Report and Order, 25 FCC Red 11710,
11711 para. 1 (2010) (WCS Report and Order),
recon. pending.

71 See Expanding the Economic and Innovation
Opportunities of Spectrum Through Incentive
Auctions, GN Docket No. 12-268, Notice of
Proposed Rulemaking, FCC 12—118 (adopted
Sept.28, 2012).

72 See Spectrum Act at Section 6401 (identifying
the following bands 1915-1920 MHz, 1995-2000
MHz, and 2155-2180 MHz).

issues, or conditions that may develop
after the allocation and licensing of
spectrum (such as technological
developments that affect the timely
deployment of services)? If the
Commission were to modify the criteria
it uses to determine the suitability and
availability of spectrum, how could it
do so in a manner that promotes clarity
and predictability? 73

29. Further, the Commission seeks
comment on whether it should remove
any spectrum bands from its
consideration. For instance, the
Commission recently indicated that, as
the provision of mobile broadband
services becomes increasingly central to
wireless transactions, it may be
appropriate to reduce the amount of
suitable SMR spectrum from 26.5
megahertz to 14 megahertz to reflect the
portion of SMR spectrum through which
mobile broadband service can be
provided.”* The Commission seeks
comment on how much SMR spectrum
is suitable and available in the near term
for mobile broadband services.”> The
Commission notes that the Upper 700
MHz D Block is to be reallocated for
public safety service rather than
commercial service. The Commission
seeks comment, however, on whether
and how, pursuant to Section 6101 of
the Spectrum Act,”® this spectrum and
the existing public safety broadband
spectrum may be relevant to its
spectrum analysis in the event such
spectrum is leased to a commercial
licensee pursuant to this section of the
Spectrum Act.”” The Commission seeks
comment on these considerations, and
whether there are any additional
spectrum bands that should be reduced
or removed from its analysis.

3. Relevant Geographic Market Area

30. Defining the relevant geographic
market is important in accurately
assessing the competitive effects that
may result from a potential transaction.
This can be a difficult process in some
instances, as the licensed areas of
different spectrum bands, and even
within the same band, may not be the
same. Under the case-by-case analysis,
the Commission has found that relevant
geographic markets are local, larger than

73 We also seek comment below on whether such
factors should be reflected in any valuation
approach. See infra at para. 38.

74 See AT&T-Qualcomm Order, 26 FCC Rcd at
17607 para. 42.

75 See Improving Spectrum Efficiency Through
Flexible Channel Spacing and Bandwidth
Utilization for Economic Area-Based 800 MHz
Specialized Mobile Radio Licensees, WT Docket
No. 12-64, Report and Order, 27 FCC Rcd 6489
(2012).

76 See Spectrum Act at Section 6101.

77 See Spectrum Act at Section 6101.
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counties, may encompass multiple
counties, and, depending on the
consumer’s location, may even include
parts of more than one state.”® The
Commission has primarily used Cellular
Market Areas (CMAs) 79 as the local
geographic markets in which to analyze
the potential competitive harms arising
from spectrum concentration as a result
of the transaction.8°

31. In the recent Verizon Wireless-
SpectrumCo Order, the Commission
found that it was appropriate to analyze
the local markets in which consumers
purchase mobile wireless services
where they live, work, and shop.8? The
Commission also considered the
potential nationwide competitive
impacts of the transaction because the
proposed acquisition would be in the
majority of markets across the country
and harms that may occur at the local
level collectively could have nationwide
competitive effects.82 The Commission
noted that although there are local
geographic markets for retail wireless
services, prices and service plan
offerings do not vary for most providers
across most geographic markets.83
Moreover, the four nationwide
providers, as well as other providers of
retail mobile telephony/broadband
services, set the same rates for a given
plan everywhere and advertise
nationally.84 Also, mobile broadband
equipment and devices are developed

78 See, e.g., AT&T-Qualcomm Order, 26 FCC Rcd
at 17604 para. 34; Cingular-AT&T Wireless Order,
19 FGC Rcd at 21562-63 paras. 89-90; 21561 para.
82 (citing the Supreme Court’s definition of a
relevant geographic market in Tampa Electric Co.

v. Nashville Coal Co., 365 U.S. 320, 327 (1961) as
“the area of effective competition to which
purchasers can practicably turn for services’). The
Commission based its findings on the “hypothetical
monopolist test.” Under the DOJ/FTC Horizontal
Merger Guidelines, the hypothetical monopolist test
ensures that markets are not defined too narrowly,
but it does not lead to a single relevant market. The
Guidelines also provide that “the Agencies may
evaluate a merger in any relevant market satisfying
the test, guided by the overarching principle that
the purpose of defining the market and measuring
market shares is to illuminate the evaluation of
competitive effects.” See DOJ/FTC Horizontal
Merger Guidelines Section 4.1.1.

79 CMAs are standard geographic areas used for
the licensing of cellular systems and are comprised
of Metropolitan Statistical Areas (MSAs) and Rural
Service Areas (RSAs). See 47 CFR 22.909; AT&T-
Qualcomm Order, 26 FCC Rcd at 17603 para. 32
n.96.

80 See, e.g., AT&T-Qualcomm Order, 26 FCC Red
at 17604 para. 34.

81 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 58.

82 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 58; AT&T-Qualcomm Order, 26 FCC
Rcd at 17603-05 paras. 32, 34.

83 See AT&T-Qualcomm Order, 26 FCC Rcd at
17604 para. 35.

84 See Verizon Wireless-SpectrumCo Order, FCC
12-95, at para. 57; AT&T-Qualcomm Order, 26 FCC
Rcd at 17604 para. 35.

and deployed primarily on a national
scale.85

32. In light of the above, the
Commission seeks comment on the
appropriate geographic market
definition to use when evaluating a
licensee’s mobile spectrum holdings. If
the Commission were to adopt bright-
line limits or continue to use a case-by
case analysis, what should be the
applicable geographic market? Should
the Commission adopt a two-tiered
approach under which there is a
spectrum threshold at the local level
and a separate threshold that applies on
a nationwide basis? 86 Is there another
approach that would allow the
Commission to consider both local and
national competitive effects in
establishing a spectrum threshold for
bright-line limits or case-by-case
analysis? Commenters should discuss
any other issues with respect to
geographic market definition that might
be relevant to adopting a bright-line
limit, case-by-case analysis, or any other
approach that would promote
competition and prevent excessive
concentration of spectrum in any given
area.

4. Applicable Spectrum Threshold

33. As part of the current case-by-case
review process, the Commission
examines the amount of spectrum
suitable and available on a market-by-
market basis for the provision of mobile
telephony/broadband service. The
Commission uses a spectrum screen,
which is approximately one-third of the
total spectrum suitable and available for
mobile telephony/broadband services,
to help identify markets where the
acquisition of spectrum provides
particular reason for further competitive
analysis. The Commission conducts the
further competitive analysis to
determine whether the transaction
would result in an increased likelihood
or ability in those markets for the
combined entity to behave in an
anticompetitive manner.8”

34. The spectrum threshold can affect
the number of competitors in a
geographic market. The one-third
threshold currently used in the
Commission’s case-by-case review
envisions at least three competitors
having access to approximately the
same amount of suitable spectrum for
providing mobile wireless broadband

85 See Verizon Wireless-SpectrumCo Order, FCG
12-95, at para. 57; AT&T-Qualcomm Order, 26 FCC
Rcd at 17605 para. 35.

86 See AT&T-Qualcomm Order, 26 FCC Red at
17603 para. 32 (finding that it was appropriate to
analyze competitive effects on both a national and
local level).

87 See Section III.A.1, supra.

service. Whether the Commission uses
the threshold in a case-by-case review or
as a bright-line limit, is one-third the
appropriate threshold level, or should
the threshold be higher in rural areas?
Given that the licensed geographic areas
of different spectrum bands, and even
within the same band, may not be the
same, commenters should address any
issue that may arise in calculating
mobile spectrum holdings at the local
level. Finally, for transactions that
involve a large geographic area with
national characteristics, the Commission
seeks comment on how to calculate
mobile spectrum holdings at the
national level.88 For example, should
the Commission use an approach
similar to the one used in AT&T-
Qualcomm, in which the Commission
calculated providers’ spectrum holdings
on a “MHz*POPs” basis? 89 Would it be
better to use population-weighted
average megahertz, which the
Commission reported in the Verizon
Wireless-SpectrumCo Order,9° and/or a
nationwide-weighted average market
share? Are there are other methods to
compute spectrum holdings at the
national level?

5. Making Distinctions Among Bands

35. The Commission also seeks
comment on whether it should adopt an
approach to evaluating a licensee’s
mobile spectrum holdings that accounts
for differing characteristics of spectrum
bands. The Commission has recognized
that spectrum resources in different
frequency bands can have disparate
technical characteristics that affect how
the bands can be used to deliver mobile
services.91 In particular, the
Commission has noted that the more
favorable propagation characteristics of
lower frequency spectrum, i.e.,
spectrum below 1 GHz, allow for better

88 See also the discussion regarding evaluating
competitive effects at the national level in Section
1I.B.3, supra.

89 See AT&T-Qualcomm Order, 26 FCC Rcd at
17608 para. 45. The Commission noted that it
calculated MHz*POPs by multiplying the
megahertz of spectrum held in an area by the
population in that area. See id. n.128.

90 Verizon Wireless-SpectrumCo Order, FCC 12—
95, at para. 77. Population-weighted average
megahertz is calculated by adding the provider’s
MHz*POPs and dividing by the U.S. population.
See Fifteenth Mobile Wireless Competition Report,
26 FCC Rcd at 9830 para. 288, 9831, Table 28.

91 See AT&T-Qualcomm Order, 26 FCC Rcd at
17609-11 para. 49. See also Fifteenth Mobile
Wireless Competition Report, 26 FCC Rcd at 9832—
37 paras. 289-97. In its consideration of mobile
wireless competition issues, the DOJ has noted the
differences between the use of lower and higher
frequency bands. See, e.g., United States of America
et al. v. Verizon Communications Inc. and ALLTEL
Corporation, Competitive Impact Statement, Case
No. 08—cv—1878, at 5-6 (filed Oct. 30, 2008),
available at http://www.justice.gov/atr/cases/
1238900/238947.pdf (last visited Sept. 6, 2012).
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coverage across larger geographic areas
and inside buildings,92 while higher
frequency spectrum may be well-suited
for providing capacity, such as in high-
traffic urban areas.?? Because the
properties of lower and higher
frequency spectrum are complementary,
the Commission has recognized that
both types of spectrum may be helpful
for the development of an effective
nationwide competitor that can address
both coverage and capacity needs.?¢ The
Commission also has noted that there
currently is significantly more spectrum
above 1 GHz potentially available for
mobile broadband services than
spectrum below 1 GHz.95 The
Commission seeks comment on whether
its policies regarding mobile spectrum
holdings should include separate
consideration of spectrum in different
frequency bands, e.g., below or above 1
GHz. Would a separate spectrum
threshold limit for spectrum holdings
below 1 GHz, as some countries have
adopted, advance the goals of promoting
wireless competition, innovation,
investments and broadband deployment
in rural areas? 96

92 See AT&T-Qualcomm Order, 26 FCC Red at
17609-11 para. 49. See also, e.g., Service Rules for
the 698-746, 747762 and 777-792 MHz Band, WT
Docket No. 06—150, Second Report and Order, 22
FCC Red 15289, 15349 para. 158, 1535455 para.
176, 15400—401 para. 304 (2007); Unlicensed
Operation in the TV Broadcast Bands, ET Docket
No. 04-186, Second Report and Order and
Memorandum Opinion and Order, 23 FCC Rcd
16807, 16820-21 para. 32 (2008); Unlicensed
Operation in the TV Broadcast Bands, ET Docket
No. 04-186, Second Memorandum Opinion and
Order, 25 FGC Rcd 18661, 18662 para. 1 (2010).

93 See Fifteenth Mobile Wireless Competition
Report, 26 FCC Rcd at 9832 para. 289, 9836 para.
296; see also AT&T-Qualcomm Order, 26 FCC Red
at 17609-11 para. 49.

94 See, e.g., AT&T-Qualcomm Order, 26 FCC Red
at 17609-11 para. 49, n.140; Fifteenth Mobile
Wireless Competition Report, 26 FCC Rcd at 9837
para. 297.

95 See AT&T-Qualcomm Order, 26 FCC Rcd at
17611 para. 49; Fifteenth Mobile Wireless
Competition Report, 26 FCC Rcd at 9836 para. 296.

96 Some countries conducting or planning
auctions of spectrum reclaimed as part of the
transition from analog to digital television have
adopted various measures that recognize the
differences between lower-frequency and higher-
frequency spectrum in the context of spectrum
aggregation limits. See, e.g., Federal Network
Agency, Decisions of the President’s Chamber of the
Federal Network Agency for Electricity, Gas,
Telecommunications, Post and Railway of 12
October 2009 on Combining the Award of Spectrum
in the Bands 790 to 862 MHz, 1710 to 1725 MHz
and 1805 to 1820 MHz with Proceedings to Award
Spectrum in the Bands 1.8 GHz, 2 GHz and 2.6 GHz
for Wireless Access for the Provision of
Telecommunications Services, at 6 (2009), available
at http://www.bundesnetzagentur.de/cae/servlet/
contentblob/138364/publicationFile/3682/
DecisionPresidentChamberTenor ID17495pdf.pdf
(adopting limits on sub-1 GHz spectrum in
Germany'’s 4G auction) (last visited Sept. 6, 2012);
Office of Communications (Ofcom), Statement on
Assessment of Future Mobile Competition and
Award of 800 MHz and 2.6 GHz, at Executive

36. If the Commission were to adopt
differential treatment for different
spectrum bands, what mechanism
should the Commission use to evaluate
the aggregation of below 1 GHz
spectrum? Should the Commission add
a threshold limit for below 1 GHz
spectrum as part of its current case-by-
case review? For example, the
Commission could establish a trigger
under which an entity that would hold,
post-transaction, more than one third of
the relevant spectrum below 1 GHz in
a geographic market would be subject to
a more detailed competitive review in
that market. Or, alternatively, the
Commission could establish bright-line
limits for spectrum holdings below 1
GHz. If so, what should those limits be?
Should the Commission consider
adopting limits on the amount of below
1 GHz spectrum that entities could
acquire in the context of spectrum
auctions? The Commission also could
adopt a hybrid approach, for instance,
in which it establishes a bright-line
limit for below 1 GHz spectrum and
conduct a case-by-case analysis of total
mobile spectrum holdings. Under such
an approach, no licensees could
aggregate more than the specified
percentage of spectrum below 1 GHz in
the market, but the Commission would
conduct a case-by-case review on total
mobile spectrum holdings, with a
particular focus on markets where an
applicant’s post-transaction spectrum
holdings would exceed a spectrum
screen threshold. What are the costs and
benefits of these various approaches? Is
1 GHz an appropriate demarcation line
for a separate competitive analysis and
associated threshold? Consistent with
the Commission’s intention regarding
the applicability of any revised policies
for overall spectrum holdings,?” the
Commission would not anticipate
revisiting licensees’ current spectrum
holdings under any revised policy for
below 1 GHz spectrum, but instead
would grandfather those holdings.

37. Are there other ways the
Commission should distinguish among
spectrum bands, such as taking into
account the value of spectrum held by
each licensee rather than the amount of
spectrum held, as some parties have
proposed? 98 For example, Sprint Nextel

Summary, page 3, (2012), available at http://
stakeholders.ofcom.org.uk/binaries/consultations/
award-800mhz/statement/Statement-summary.pdf
(adopting limits on sub-1 GHz spectrum in United
Kingdom’s upcoming 4G auction) (last visited Sept.
6, 2012).

97 See infra at para 49.

98 See Free Press Reply To Opposition, WT
Docket No. 124, at 23; Free Press Petition to Deny,
WT Docket No. 12—4, at 12; Public Knowledge et
al. Petition to Deny, WT Docket No. 12—4, at 47;
RCA Petition to Condition or Deny, WT Docket No.

has proposed that an analysis of the
book values of spectrum holdings as
reflected in providers’ SEC filings
would be helpful in the Commission’s
analysis.®® To address what it contends
is a growing “‘spectrum gap’’ between
the largest spectrum providers and other
competing providers, Public Knowledge
suggested, among other things, that
spectrum be weighted by its suitability
for mobile data use and, further, that
spectrum held by providers with
substantial existing spectrum holdings
or spectrum that has not yet been built
out be weighted more heavily.100 Free
Press similarly argued that the
Commission should use “inputs that
determine value’” and suggested that
these inputs should primarily be
“wavelength, contiguous block size,
block pairing, market density and
demographics, and interference
issues.” 101 T-Mobile has asked the
Commission to recognize the difference
in value of spectrum above and below
1 GHz by assigning different value
weights to each of the spectrum
bands.102 The value weights would be
derived from analysts’ reports, which in
turn are based on prices paid at auction
and publicly available information
about spectrum transactions.103 T-
Mobile proposed the following specific
value weights: cellular, 1.7; 700 MHz,
1.5; SMR, 1.5; AWS/PCS, .75; and BRS,
.2.104 AT&T argued that the Commission
should not adopt such an approach for
several reasons, including because the
Commission already considers
propagation and other physical
characteristics in determining whether
to count spectrum in the case-by case
analysis, the marketplace already
accounts for cost differences between
different spectrum bands, and there are
many factors other than propagation
characteristics that determine the
relative value of spectrum.195 The
Commission seeks comment on these
suggested approaches.

38. If the Commission were to assign
value to spectrum for purposes of its
policy on mobile spectrum holdings,

12-4, at 52; T-Mobile Comments, WT Docket No.
11-186, at 6-7.

99 See Sprint Nextel Comments, WT Docket No.
12—4, at 18 n. 45.

100 See Letter from Harold Feld, Legal Director,
Public Knowledge, to Marlene Dortch, Secretary,
FCC, WT Docket No. 12—4 (Apr. 30, 2012) at 3.

101 See Free Press Petition to Deny, WT Docket
No. 124, at 16.

102 See T-Mobile Comments, WT Docket No. 11—
186, at 6-8.

103 See T-Mobile Comments, WT Docket No. 11—
186, at 7.

104 See T-Mobile Comments, WT Docket No. 11—
186, at 7.

105 See AT&T Supplemental Reply Comments,
WT Docket No. 11-186, at 6-13.


http://www.bundesnetzagentur.de/cae/servlet/contentblob/138364/publicationFile/3682/DecisionPresidentChamberTenor_ID17495pdf.pdf
http://www.bundesnetzagentur.de/cae/servlet/contentblob/138364/publicationFile/3682/DecisionPresidentChamberTenor_ID17495pdf.pdf
http://www.bundesnetzagentur.de/cae/servlet/contentblob/138364/publicationFile/3682/DecisionPresidentChamberTenor_ID17495pdf.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/award-800mhz/statement/Statement-summary.pdf
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what variables should it consider? The
Commission recognizes, for example,
that license values tend to vary with
geographic location.196 Moreover, in
recent auctions, licenses in densely
populated markets generally were sold
at higher winning bids than those in less
populated areas.107 The value of a
license can also depend on its location
within the spectrum band.198 For
instance, spectrum blocks at the edge of
a band can be less valuable due to the
increased risk of interference to and
from operations on neighboring
bands.199 Should the Commission take
these factors into account in assigning
value to licenses? Should the
Commission consider changes in the
value of spectrum as technology
evolves? 110 As a practical matter, how
should the Commission quantify
differences in value? How would the
Commission use spectrum valuation in
applying bright-line limits, as opposed
to a case-by-case analysis? What are the

106 See Kimberly M. Randolph, Spectrum
Licenses: Valuation Intricacies, available at http://
www.srr.com/article/spectrum-licenses-valuation-
intricacies (last visited Sept. 6, 2012).

107 For example, in the 700 MHz band auction
(Auction No. 73), the winning bid for the lower 700
MHz B-Block license in New York Gity ($4.57 per
MHz*POP, or $884 million) was much higher, both
in dollars per MHz per person and in total dollars,
than the winning bid for the lower 700 MHz B
Block license in Binghamton, NY ($.04 per
MHz*POP, or $186,000). See more information
about the 700 MHz band auction, available at http://
wireless.fcc.gov/auctions/
default.htm?job=auction_summary&id=73 (last
visited on Sept. 6, 2012).

108 See Kimberly M. Randolph, Spectrum
Licenses: Valuation Intricacies, available at http://
www.srr.com/article/spectrum-licenses-valuation-
intricacies (last visited Sept. 6, 2012).

109 For example, the average auction price for A-
Block licenses was much lower than the average
price for B-Block licenses in the lower 700 MHz
band. See Auction 73 results, available at http://
wireless.fcc.gov/auctions/
default.htm?job=releases_auction&id=73&page=P
(last visited Sept. 6, 2012). See also ITU Broadband
Series, Exploring the Value and Economic
Valuation of Spectrum, April 2012, page 1,
available at http://www.itu.int/ITU-D/treg/
broadband/ITU-BB-Reports_SpectrumValue.pdf
(last visited Sept. 6, 2012).

110 Spectrum values can be affected by
technologies adopted by licensees. For example,
spectrum aggregation technologies might affect
spectrum value. See Mohammed Alotaibi, and
Marvin A. Sirbu, Spectrum Aggregation
Technology: Benefit-Cost Analysis and its Impact
on Spectrum Value, at 12—13, 39th Research
Conference on Communication, Information, and
Internet Policy, 2011, available at http://
papers.ssrn.com/so13/
papers.cfm?abstract_id=1985738 (last visited Sept.
6, 2012). Similarly, for those service providers that
hold spectrum in high frequency bands, Wi-Fi off-
load may mitigate the disadvantage of inferior
indoor coverage. See ].P. Morgan, The Economics of
Wireless Data—Part 3, at 50, March 26, 2012,
available at https://mm.jpmorgan.com/stp/t/
c.do?i=83100-F76u=a_p*d_814984.pdf*h_-177n712
(last visited Sept. 6, 2012).

costs and benefits of attaching a value
to spectrum?

39. The Commission seeks comment
on other methods or considerations that
might be relevant in reviewing its
policies regarding mobile spectrum
holdings. In its current case-by-case
approach, the Commission considers
factors such as the number of rival
service providers, firms’ network
coverage, rival firms’ and the licensee’s
market shares, the applicant’s post-
transaction spectrum holdings, and the
spectrum holdings of each of the rival
service providers.11? Should the
Commission modify the factors it
considers or include other marketplace
conditions that may affect competition?
For example, in order to be considered
a meaningful competitor for purposes of
a market-by-market analysis, should a
licensee have a particular weighted
average market share or hold a
particular amount of spectrum in the
geographic market at issue? The
Commission also seeks comment on
how to take into account special
circumstances, such as how efficiently
the licensee is using its existing
spectrum resources and whether it has
alternatives to meet its competitive
needs aside from acquiring more
spectrum. Would imposing some level
of spectral efficiency and/or a spectrum
utilization requirement, perhaps
coupled with a higher level bright-line
limit or a higher case-by-case spectrum
threshold, help prevent spectrum
warehousing and encourage more
efficient spectrum use? Some parties
have suggested that as part of a case-by-
case analysis, the Commission should
calculate the spectrum HHI, or the
increase in concentration of spectrum
shares post-transaction.12 What would
be the benefits and costs of such
measures?

6. Attribution Rules

40. No matter which approach the
Commission decides to take, it needs
attribution rules to determine which of
a licensee’s spectrum interests counts
toward that licensee’s total mobile
spectrum holdings. Under the spectrum
cap, the Commission’s attribution rules

111 See, e.g., AT&T-Verizon Wireless Order, 25
FCC Rcd at 8732 para. 63; Verizon Wireless-ALLTEL
Order, 23 FCC Rcd at 17487-88 para. 91.

112For example, U.S. Cellular has argued that the
Commission should apply HHI measurements to
“greenfield” spectrum acquired at auction. See U.S.
Cellular (USCC) Comments, RM No. 11498, at 8;
USCC Reply Comments (RM No. 11498) at 2; see
also Letter from John Bergmayer, Senior Staff
Attorney, Public Knowledge, to Marlene Dortch,
Secretary, FCC, WT Docket No. 12—4 (March 27,
2012) at 4; Sprint Nextel Comments, WT Docket No.
12—4, at 19-20; Free Press Reply to Opposition, WT
Docket No. 124, at 24.

were designed to protect competition in
the wireless services marketplace by
making certain equity and non-equity
interests attributable. Some non-equity
interests in spectrum, as well as equity
interests in spectrum that are less than
controlling, can potentially confer the
ability to significantly influence
wireless service offerings and prices to
one or a few parties, and the
Commission seeks to make these
interests cognizable under its attribution
rules.113

41. Over time, while the
Commission’s policies regarding mobile
spectrum holdings have changed, its
attribution rules consistently have
focused on a licensee’s controlling
interests, as well as non-controlling and
other interests above a certain
percentage threshold or that result in de
facto influence or control. Today, when
reviewing transactions on a case-by-case
basis, the Commission generally
considers all equity ownership interests
of ten percent or more to be attributable
to those interest holders, but it has the
flexibility to examine equity and non-
equity ownership and other interests
that do not meet the ten percent equity
interest threshold, as the Commission
deems those interests relevant.114 In the
past, the Commission had attribution
rules for counting controlling and some
non-controlling interests toward the
CMRS spectrum cap that were generally
consistent with current practice.115
Under those rules, the Commission
attributed to a licensee’s total spectrum
holdings both controlling interests and
a number of non-controlling interests,
including in most cases equity interests
of twenty percent or more.116 For

113 See, e.g., Implementation of Sections 3(n) and
332, Regulatory Treatment of Mobile Services, GN
Docket No. 93-252, Fourth Report and Order, 9 FCC
Rcd 7123, 7124 paras. 5-6 (1994).

114 See, e.g., Sprint Nextel Corporation and
Clearwire Corporation Applications for Consent To
Transfer Control of Licenses, Leases, and
Authorizations, WT Docket No. 08-94,
Memorandum Opinion and Order, 23 FCC Rcd
17570, 17601-02 para. 78 (2008) (Sprint Nextel-
Clearwire Order) (declining to attribute interests
below ten percent). See also AT&T-Centennial
Order, 24 FCC Rcd at 13917 para. 7, 13946-47
paras. 71-74.

115 See 47 CFR 20.6(d)(1)-(10). The relevant rules
governing divestiture of interests are in subsection
(e) of the same rule. See 47 CFR 20.6(e). Section
20.6 ceased to be effective on January 1, 2003. See
47 CFR 20.6(f). See also 47 CFR 1.2110 (attribution
rules for competitive bidding purposes).

116 These non-controlling interests included
partnership and other ownership interests; interests
of investment companies, insurance companies,
and banks holding stock through their trust
departments; non-voting stock interests; debt
interests and instruments such as warrants,
convertible debentures, and options; limited
partnership interests; officers and directors;
ownership interests held indirectly through an
intervening corporation; managing interests; and


http://wireless.fcc.gov/auctions/default.htm?job=releases_auction&id=73&page=P
http://wireless.fcc.gov/auctions/default.htm?job=releases_auction&id=73&page=P
http://wireless.fcc.gov/auctions/default.htm?job=releases_auction&id=73&page=P
https://mm.jpmorgan.com/stp/t/c.do?i=83100-F7&u=a_p*d_814984.pdf*h_-177n7l2
https://mm.jpmorgan.com/stp/t/c.do?i=83100-F7&u=a_p*d_814984.pdf*h_-177n7l2
http://www.itu.int/ITU-D/treg/broadband/ITU-BB-Reports_SpectrumValue.pdf
http://www.itu.int/ITU-D/treg/broadband/ITU-BB-Reports_SpectrumValue.pdf
http://wireless.fcc.gov/auctions/default.htm?job=auction_summary&id=73
http://wireless.fcc.gov/auctions/default.htm?job=auction_summary&id=73
http://wireless.fcc.gov/auctions/default.htm?job=auction_summary&id=73
http://papers.ssrn.com/so13/papers.cfm?abstract_id=1985738
http://papers.ssrn.com/so13/papers.cfm?abstract_id=1985738
http://papers.ssrn.com/so13/papers.cfm?abstract_id=1985738
http://www.srr.com/article/spectrum-licenses-valuation-intricacies
http://www.srr.com/article/spectrum-licenses-valuation-intricacies
http://www.srr.com/article/spectrum-licenses-valuation-intricacies
http://www.srr.com/article/spectrum-licenses-valuation-intricacies
http://www.srr.com/article/spectrum-licenses-valuation-intricacies
http://www.srr.com/article/spectrum-licenses-valuation-intricacies
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purposes of its cellular cross-interest
rule described above, the Commission
generally included as attributable
interests, in addition to any controlling
interest, partnership and other
ownership interests of twenty percent or
more.117

42. In light of these past and present
approaches, the Commission seeks
comment on whether and how the
attribution rules that are used to
implement its policies regarding mobile
spectrum holdings should be amended
if it decides to continue the existing
case-by-case review of transactions or in
the event that it alters its transaction
review mechanism. Regardless of which
approach taken, what interests should
be attributable for purposes of reviewing
mobile spectrum holdings? The attached
draft rules generally follow the
attribution standards the Commission
currently applies,118 but the
Commission seeks comment on whether
it should make any changes in those
standards. For instance, the Commission
seeks comment on what level of non-
controlling interest should be
attributable, and whether that level
should be different whether it adopts a
case-by-case approach or a bright-line
limit. The Commission seeks comment
on the types of interests that should be
of primary importance when it reviews
proposed transactions, and whether and
how the importance of any attributable
interests may have changed over time.
Should the Commission define as
attributable any interests that have not
been attributed in the past or exclude
any non-controlling interests that have
been attributed in the past? If the
Commission makes any changes to its
spectrum holdings review process, how,
if at all, should the Commission
attribute leased mobile spectrum
holdings? Finally, the Commission
notes that the draft attribution rules
include a waiver provision. The
Commission seeks comment on this
provision.

7. Remedies

43. In considering applications for
initial licenses and applications for the
assignment or transfer of control of
licenses, including spectrum leasing,
the Commission must determine
whether the applicants have

parties with joint marketing arrangements. See 47
CFR 20.6(d)(1)—(10). Section 20.6 ceased to be
effective on January 1, 2003. See 47 CFR 20.6(f). See
also 47 CFR 1.2110 (attribution rules for
competitive bidding purposes).

117 See 47 CFR 22.942 (repealed 2004), available
at http://www.gpo.gov/fdsys/pkg/CFR-2002-title47-
vol2/pdf/CFR-2002-title47-vol2-sec22-942.pdf (last
visited Sept. 6, 2012).

118 See Appendix A: Proposed Rules.

demonstrated that the application will
serve the public interest, convenience,
and necessity.119 The Commission
reviews the competitive effects of a
transaction under the broad public
interest standard,?20 and may impose
remedies, such as requiring divestitures
of certain licenses, to address potential
harms likely to result from a transaction
or to help ensure the realization of
potential benefits promised for the
transaction.121

44. The Commission seeks comment
on what remedies, including
divestitures, would be appropriate for it
to require in order to prevent
competitive harm. The Commission
seeks comment on the value of
divestures as a remedy to redress
particular competitive harms, and
whether different approaches or types of
divestures would best serve the
Commission’s goals, including
providing clarity and certainty to parties
while promoting competition. If
granting a license application or an
assignment or transfer of control of
licenses to a licensee would result in
competitive harm, should that licensee
be required to divest spectrum only in
markets where it would exceed the
spectrum aggregation threshold, or
should it be required to divest more
broadly across its licensed markets, and
under what, if any, conditions? The
Commission notes that there are a
number of approaches to divestitures,
including a clustered approach that
would require divestitures of population
centers to allow a prospective purchaser
to offer a viable service and to minimize
or prevent piecemeal divestiture.122
Other approaches could include full
business unit divestures, spectrum-only
divestures, divestitures with a “right of
first refusal” to a particular set of
licensees, particular limits on parties
that have licenses divested to them
(such as requiring divestiture to rural or
midsize carriers that may be in a
position to offer roaming),123 or
divestiture of spectrum by sale on the
secondary market. The Commission
seeks comment on these or other
approaches, including remedies that
could provide greater predictability to
allow the industry to better make

11947 U.S.C. 310(d).

120 See, e.g., AT&T-Qualcomm Order, 26 FCC Red
at 17599-600 para. 25.

121 See, e.g., AT&T-Verizon Wireless Order, 25
FCC Rcd at 8718 para. 25; AT&T-Centennial Order,
24 FCC Rcd at 13929 para. 30; Verizon Wireless-
ALLTEL Order, 23 FCC Rcd at 17463 para. 29;
Sprint Nextel-Clearwire Order, 23 FCC Rcd at 17582
para. 22; Cingular-AT&T Wireless Order, 19 FCC
Rcd at 21546 para. 43.

122 See Verizon Wireless-ALLTEL Order, 23 FCC
Rcd at 17517 para. 160.

123 See id.

needed investment decisions. The
Commission also seeks comment on
measures it can adopt to facilitate
spectrum being divested expeditiously
to licensees that will put it to use
quickly and efficiently.124 If the
Commission decides to permit
divestiture of spectrum by sale on the
secondary market, what conditions,
limits, or other rules should apply?

45. Many licensees hold spectrum in
multiple frequency bands with different
propagation or other characteristics, and
some spectrum holdings may be more
valuable than others. Some parties have
proposed that the Commission should
adopt different criteria for divestiture
based on whether the spectrum to be
divested is from lower or upper
frequency bands 125 or is immediately
“useable” by another licensee, perhaps
for a particular technology.126 The
Commission seeks comment on these
proposals and any other factors it
should consider when determining
which and how much spectrum should
be divested to prevent competitive
harms. The Commission also seeks
comment on any other approach to
spectrum divestiture that would meet its
goals of promoting competition yet
make its policies regarding mobile
spectrum holdings more clear,
transparent, and predictable.

46. As an alternative or supplement to
divestiture, the Commission has also
placed conditions on transactions to
remedy certain aspects that may be
contrary to the public interest,
convenience, and necessity, including
any potential anti-competitive effects of
the transaction. For example, in the
Verizon Wireless-ALLTEL Order, in
addition to requiring divestiture, the
Commission conditioned its approval
on Verizon Wireless’s commitments
regarding roaming availability and rates,
a phase down of competitive ETC high
cost support, and using counties for
measuring compliance with the
Commission’s E911 location accuracy
rules governing handset-based
technologies.127 In the AT&'T-

124 Verizon Wireless-SpectrumCo Order, FCC 12—
95, Statement of Commissioner Ajit Pai, approving
in part and concurring in part, at 1, available at
http://transition.fcc.gov/Daily_Releases/
Daily_Business/2012/db0823/FCC-12-95A6.pdf (last
visited Sept. 6, 2012).

125 See Letter from Carl W. Northrop, Counsel for
MetroPCS, to Marlene Dortch, Secretary, FCC, WT
Docket No. 124, (Apr. 26, 2012) at 3; see also RCA
Reply to Opposition to Petition to Condition or
Otherwise Deny Transactions, WT Docket No. 12—
4, at 35.

126 See, e.g., RCA Reply Comments, WT Docket
No. 12—4, at 35; RCA Petition To Condition or Deny,
WT Docket No. 12—4, at 55.

127 See Verizon Wireless-ALLTEL Order, 23 FCC
Rcd at 17546—47 para. 233.
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Qualcomm Order, as another example,
the Commission required AT&T to make
roaming commitments and imposed
additional conditions designed to
protect against interference with
competitors using neighboring 700 MHz
spectrum.128 In the Verizon Wireless-
SpectrumCo Order, the Commission
required Verizon Wireless to make
roaming commitments and imposed
accelerated buildout requirements on
the AWS—-1 spectrum Verizon Wireless
acquired.129 The Commission seeks
comment on the extent to which it
should remedy the potential harms
posed by a transaction by placing other
conditions, such as, for example,
requirements to offer leasing, roaming or
collocation, in conjunction with, or in
lieu of, requiring divestitures. Would
application of such remedies be
appropriate if the Commission adopts
bright-line limits? How can the
Commission provide clarity and
guidance on such remedies and the
circumstances under which such
remedies may be appropriate?

47. The Commission also seeks
comment on whether there are other
remedial approaches it could require
and how it might apply them.
Commenters should discuss and, to the
extent possible, quantify any associated
costs or benefits of implementing any
remedial approaches or any other
proposals. Commenters should address
the particular benefits associated with
these remedies, and the cost savings, if
any, that may be available from
requiring certain conditioned spectrum
access.

48. With regard to spectrum acquired
through competitive bidding, the
Commission prospectively applies a
competitive analysis of spectrum to be
acquired through auctions in order to
determine whether granting a winning
bidder’s license application is in the
public interest and whether requiring
divestiture prior to granting such
application is necessary to protect the
public interest.130 The Commission
seeks comment on what changes and
clarifications might be needed in using
divestiture as a remedy to cure
competitive harm resulting from
spectrum acquired in an auction in the
context of a case-by case analysis. Are
there any differences or additional
considerations among remedies that are
applicable to spectrum acquired through
auctions and those applicable to
licenses acquired through secondary

128 See AT&T-Qualcomm Order, 26 FCC Rcd at
17613—-14 paras. 56-57, 17616-18 paras. 61-68.

129 Verizon Wireless-SpectrumCo Order, FCC 12—
95, at para. 121.

130 Verizon Wireless-Union Tel. Order, 23 FCC
Rcd at 16791 para. 9.

market transactions? What else should
the Commission take into account when
determining and applying remedies in
the event it adopts bright-line limits that
apply in an auction?

8. Transition Issues

49. If the Commission were to change
its current case-by-case approach or
adopt new rules or policies, the
Commission seeks comment on
transition issues to consider as new
rules or policies are implemented. For
example, the Commission would not
anticipate revisiting licensees’ current
spectrum holdings under any revised
policy, but instead it would anticipate
grandfathering those holdings. The
Commission seeks comment on that
issue, as well as on any other transition
issues that may arise in implementing
the new rules or policies.

IV. Procedural Matters
A. Initial Regulatory Flexibility Analysis

50. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact of the
policies and rules proposed in the
Notice of Proposed Rulemaking (NPRM)
on a substantial number of small
entities. Written public comments are
requested on the IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadline for
comments as listed on the first page of
this document. The Commission will
send a copy of the NPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration
(SBA).

51. Although Section 213 of the
Consolidated Appropriations Act of
2000 provides that the RFA shall not
apply to the rules and competitive
bidding procedures for frequencies in
the 746—-806 MHz Band, the
Commission believes that it would serve
the public interest to analyze the
possible significant economic impact of
the proposed policy and rule changes in
this band on a substantial number of
small entities. Accordingly, this IRFA
contains an analysis of this impact in
connection with all spectrum that falls
within the scope of the NPRM,
including spectrum in the 746-806 MHz
Band.

1. Need for, and Objectives of, the
Proposed Rules

52. With this NPRM, the Commission
initiates a review of its policies
governing mobile spectrum holdings in
order to ensure that they fulfill its

statutory objectives given changes in
technology, spectrum availability, and
the marketplace since the Commission’s
last comprehensive review. Specifically,
the Commission seeks comment on
retaining or modifying the current case-
by-case analysis used to evaluate mobile
spectrum holdings in the context of
transactions and auctions, as well as on
bright-line limits advocated by some
providers and public interest groups. In
addition, the Commission seeks
comment on updating the spectrum
bands that should be included in any
evaluation of mobile spectrum holdings,
and whether the Commission should
make distinctions between different
bands. The Commission also takes a
fresh look at the relevant product
market, geographic market, and other
implementation issues such as
attribution rules, remedies, and
transition issues. The Commission
initiates this proceeding to provide rules
of the road that are clear and
predictable, and that promote the
competition needed to ensure a vibrant,
world-leading, innovation-based mobile
economy.

53. In its examination of the current
case-by-case analysis used to evaluate
mobile spectrum holdings, the
Commission seeks comment on the
costs and benefits of a case-by-case
analysis to consumers, wireless service
providers and others, as well as the
overall effectiveness of such an
approach in achieving its public policy
objectives. The Commission also seeks
comment on the specific costs and
benefits of applying a case-by-case
approach to initial licenses acquired
through competitive bidding. In this
regard, the Commission seeks comment
on whether a case-by-case analysis
affords auction participants sufficient
certainty to determine whether they
would be allowed to hold a given
license post-auction and on whether the
lack of a bright-line spectrum limit
deters participation or provides an
opportunity for bidding, regardless of
whether bidders believe they ultimately
would be allowed to hold the licenses,
in order to raise bidding costs or
foreclose other competitors from
acquiring certain licenses. Further, the
Commission requests comment on
whether there are additional measures
the Commission would need to adopt to
promote an effective and efficient
auction process while discouraging the
potential for anticompetitive behavior,
such as including band-specific limits
adopted prior to an auction.

54. In addition, the Commission seeks
comment on whether the adoption of
bright-line limits would serve the public
interest now, and on the specific costs
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and benefits of adopting bright-line
limits. The Commission also seeks
comment on related implementation
issues with respect to applying bright-
line limits to both initial licenses
acquired through competitive bidding as
well as to licenses acquired through the
secondary market. The Commission
further requests comment on whether it
should consider applying a band-
specific spectrum limit in the context of
any band-specific service rules that it
adopts prior to an auction. Are there any
alternative approaches to evaluate the
competitive effect of spectrum
aggregation, such as adopting a case-by-
case analysis that does not include an
initial spectrum screen? The
Commission seeks comment on these
approaches and how they could be
implemented, and on any other
alternatives.

55. If the Commission were to adopt
any new or modified approach to
reviewing mobile spectrum holdings,
certain threshold issues would need to
be considered, including initial
definitions of the relevant product and
geographic markets, deciding the
relevant spectrum bands and their
treatment, as well as attribution rules
and potential remedies. Toward that
end, the Commission seeks comment on
whether the relevant product market has
changed and, if so, whether these
changes warrant any modifications to
the Commission’s product market
definition. The Commission also seeks
comment on how it should determine
what spectrum to include in its overall
evaluation. The Commission requests
comment on any measures that might
increase the transparency with which it
determine what spectrum it would
include in a case-by-case spectrum
analysis or in implementing bright-line
limits. The Commission further seek
comment on the costs and benefits of
implementing a new process for
identifying the spectrum to include in a
case-by-case spectrum analysis. Finally,
what are the legal, economic, and
engineering justifications to support the
existing or any modified criteria for
determining suitability and availability
of spectrum?

56. Aside from general factors the
Commission should consider in
determining whether spectrum is
suitable and available, the Commission
also seeks comment on the application
of these factors to particular spectrum
bands. Specifically, the Commission
seeks comment on which spectrum
bands should be included, reduced, or
removed from consideration in its
spectrum analysis and whether there are
any band-specific factors the
Commission should consider in

determining suitability and availability
of a particular band.

57. The Commission also seeks
comment on the appropriate geographic
market definition to use when
evaluating a licensee’s mobile spectrum
holdings, including any other issues
with respect to geographic market
definition that might be relevant to
adopting a bright-line limit, case-by-case
analysis, or any other approach that
would promote competition and prevent
excessive concentration of spectrum in
any given area. Should the Commission
adopt a two-tiered approach under
which there is a spectrum threshold at
the local level and a separate threshold
that applies on a nationwide basis? In
addition, the Commission seeks
comment on the appropriate spectrum
threshold to be used in evaluating
mobile spectrum holdings, including
whether the threshold should be higher
in rural areas. For transactions that
involve a large geographic area with
national characteristics, the Commission
also seeks comment on how to calculate
mobile spectrum holdings at the
national level.

58. The Commission has recognized
that spectrum resources in different
frequency bands can have disparate
technical characteristics that affect how
the bands can be used to deliver mobile
services. Therefore, the Commission
seeks comment on whether the
Commission should adopt an approach
to evaluating a licensee’s mobile
spectrum holdings that accounts for
differing characteristics of spectrum
bands, including whether the spectrum
is below or above 1 GHz. If the
Commission were to adopt differential
treatment for different spectrum bands,
the Commission seeks comment on
what mechanism it should use to
evaluate the aggregation of below 1 GHz
spectrum and whether to apply different
threshold limits—for example one to
spectrum below 1 GHz and another to
spectrum above 1 GHz. The Commission
also seeks comment on whether to take
into account the value of spectrum held
by each licensee rather than the amount
of spectrum held. If it were to assign
value to spectrum, the Commission
seeks comment on what variables it
should consider when doing so.
Possible variables include geographic
location and location within the
spectrum band itself.

59. Further, the Commission seeks
comment on other methods or
considerations that might be relevant in
reviewing its policies regarding mobile
spectrum holdings. For instance, should
the Commission take into account
special circumstances, such as how
efficiently the licensee is using its

existing spectrum resources and
whether it has alternatives to meet its
competitive needs aside from acquiring
more spectrum? As part of a case-by-
case analysis, should the Commission
calculate the spectrum HHI, or the
increase in concentration of spectrum
shares post-transaction?

60. No matter which approach it
decides to take, the Commission needs
attribution rules to determine which of
a licensee’s spectrum interests counts
toward that licensee’s total mobile
spectrum holdings. Whether or not the
Commission decides to alter its review
mechanism for transactions and license
applications, the Commission seeks
comment on whether and how the
attribution rules that are used to
implement its policies regarding mobile
spectrum holdings should be amended
and on what interests should be
attributable for purposes of reviewing
mobile spectrum holdings. The
Commission also seeks comment on the
types of interests that should be of
primary importance when it reviews
proposed transactions, and whether and
how the importance of any attributable
interests may have changed over time.
Additionally, the Commission seeks
comment on whether it should define as
attributable any interests that have not
been attributed in the past or exclude
any non-controlling interests that have
been attributed in the past. Further, if
the Commission makes any changes to
its spectrum holdings review process,
how, if at all, should it attribute leased
mobile spectrum holdings.

61. In considering applications for
initial licenses and applications for the
assignment or transfer of control of
licenses, including spectrum leasing,
the Commission must determine
whether the applicants have
demonstrated that the application will
serve the public interest, convenience,
and necessity. The Commission reviews
the competitive effects of a transaction
under the broad public interest
standard, and may impose remedies,
such as requiring divestitures of certain
licenses, to address potential harms
likely to result from a transaction or to
help ensure the realization of potential
benefits promised for the transaction.
With this in mind, the Commission
seeks comment on what remedies,
including divestitures, would be
appropriate for the Commission to
require in order to prevent competitive
harm. The Commission also seeks
comment on the value of divestures as
a remedy to redress particular
competitive harms, and whether
different approaches or types of
divestures including a clustered
approach, full business unit divestures,
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spectrum-only divestures, divestitures
with a “‘right of first refusal” to a
particular set of licensees, particular
limits on parties that have licenses
divested to them (such as requiring
divestiture to rural or midsize carriers
that may be in a position to offer
roaming), or divestiture of spectrum by
sale on the secondary market, would
best serve the Commission’s goals.

62. The Commission also seeks
comment on measures it can adopt to
facilitate spectrum being divested
expeditiously to licensees that will put
it to use quickly and efficiently, and
what conditions, limits or other rules
should apply if the Commission should
decide to permit divestiture of spectrum
by sale on the secondary market.
Toward that end, the Commaission
proposes rules governing mobile
spectrum holdings. These include
proposed Section 20.21(b), which would
require applicants subject to divestiture
of interests as required by the
Commission, in conjunction with the
grant of a license application or a
transfer of control or assignment of
authorization, to divest expeditiously,
and within the time period specified by
the Commission.13? The Commission
also proposes rules governing the
attribution of interests, including
controlling interests, non-controlling
interests, and waivers.132 These
proposed rules generally follow the
attribution standards it currently
applies, but the Commission seeks
comment on whether it should make
any changes in those standards,
including the level of non-controlling
interest that should be attributable, and
whether that level should be different
whether the Commission adopts a case-
by-case approach or a bright-line limit.

63. In addition, many licensees hold
spectrum in multiple frequency bands
with different propagation or other
characteristics, and some spectrum
holdings may be more valuable than
others. The Commission seeks comment
on whether it should adopt different
criteria for divestiture based on whether
the spectrum to be divested is from
lower or upper frequency bands or is
immediately ‘“useable” by another
licensee, perhaps for a particular
technology, and any other factors it
should consider when determining
which and how much spectrum should
be divested to prevent competitive
harm. The Commission also seeks
comment on any other approach to
spectrum divestiture that would meet its

131 See proposed 47 CFR 20.21(b), Appendix A,
supra.

132 See proposed 47 CFR 20.21(c), Appendix A,
supra.

goals of promoting competition yet
make its policies regarding mobile
spectrum holdings more clear,
transparent and predictable.

64. Further, as an alternative or
supplement to divestiture, the
Commission has previously placed
conditions on transactions to remedy
certain aspects that may be contrary to
the public interest, convenience, and
necessity, including any potential anti-
competitive effects of the transaction.
The Commission seeks comment on the
extent to which it should remedy the
potential harms posed by a transaction
by placing other conditions on it,
including leasing, roaming, or
collocation, in conjunction with or in
lieu of requiring divestitures. The
Commission also seeks comment on
whether there are other remedial
approaches it could require and how it
might apply them. The Commission
further seeks comment on what changes
and clarifications might be needed in
using divestiture as a remedy to cure
competitive harm resulting from
spectrum acquired in an auction in the
context of a case-by case analysis.

Finally, the Commission seeks
comment on whether there are any
transition issues to consider if new rules
or policies are implemented. The
Commission anticipates that
grandfathering existing holdings in
excess of any spectrum limit it may
adopt would serve the public interest.
The Commission seeks comment on the
grandfathering issue, as well as on any
other transition issues that may arise in
implementing the new rules or policies.

2. Legal Basis

65. The sources of authority for the
actions proposed in this NPRM are
contained in Sections 1, 2, 4(i), 4(j), 301,
303(g), 303(r), 309(j) and 310(d) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 151, 152,
154(i), 154(j), 301, 303(g), 303(r), 309(j)
and 310(d).

3. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

66. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted. The RFA generally defines the
term “small entity” as having the same
meaning as the terms “small business,”
“small organization,” and “‘small
governmental jurisdiction.” In addition,
the term ““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A ““small business concern” is one

which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

67. In the following paragraphs, the
Commission further describes and
estimates the number and type of small
entities that may be affected by its
proposals regarding mobile spectrum
holdings. Implementing new policies
regarding mobile spectrum holdings
would affect entities that hold or lease
spectrum within spectrum bands that
are available for mobile wireless service.

68. This IRFA analyzes the number of
small entities affected on a service-by-
service basis. When identifying small
entities that could be affected by the
Commission’s new rules, this IRFA
provides information that describes
auction results, including the number of
small entities that were winning
bidders. However, the number of
winning bidders that qualify as small
businesses at the close of an auction
does not necessarily reflect the total
number of small entities currently in a
particular service. The Commission
does not generally require that licensees
later provide business size information,
except in the context of an assignment
or a transfer of control application that
involves unjust enrichment issues.

69. Small Businesses, Small
Organizations, and Small Governmental
Jurisdictions. Its action may, over time,
affect small entities that are not easily
categorized at present. The Commission
therefore describes here, at the outset,
three comprehensive, statutory small
entity size standards that encompass
entities that could be directly affected
by the proposals under consideration.
As of 2009, small businesses
represented 99.9% of the 27.5 million
businesses in the United States,
according to the SBA. Additionally, a
“small organization” is generally “any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”
Nationwide, as of 2007, there were
approximately 1,621,315 small
organizations. Finally, the term “‘small
governmental jurisdiction” is defined
generally as “‘governments of cities,
counties, towns, townships, villages,
school districts, or special districts, with
a population of less than fifty
thousand.” Census Bureau data for 2007
indicate that there were 89,527
governmental jurisdictions in the
United States. The Commission
estimates that, of this total, as many as
88,761 entities may qualify as “small
governmental jurisdictions.” Thus, the
Commission estimates that most
governmental jurisdictions are small.
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70. Cellular Licensees. The SBA has
developed a small business size
standard for small businesses in the
category “Wireless Telecommunications
Carriers (except satellite).” Under that
SBA category, a business is small if it
has 1,500 or fewer employees. The
census category of “Cellular and Other
Wireless Telecommunications” is no
longer used and has been superseded by
the larger category ‘“Wireless
Telecommunications Carriers (except
satellite).” The Census Bureau defines
this larger category to include
“establishments engaged in operating
and maintaining switching and
transmission facilities to provide
communications via the airwaves.
Establishments in this industry have
spectrum licenses and provide services
using that spectrum, such as cellular
phone services, paging services,
wireless Internet access, and wireless
video services.”

71. In this category, the SBA has
deemed a wireless telecommunications
carrier to be small if it has fewer than
1,500 employees. For this category of
carriers, Census data for 2007, which
supersede similar data from the 2002
Census, shows 1,383 firms in this
category. Of these 1,383 firms, only 15
(approximately 1%) had 1,000 or more
employees. While there is no precise
Census data on the number of firms in
the group with fewer than 1,500
employees, it is clear that at least the
1,368 firms with fewer than 1,000
employees would be found in that
group. Thus, at least 1,368 of these
1,383 firms (approximately 99%) had
fewer than 1,500 employees.
Accordingly, the Commission estimates
that at least 1,368 (approximately 99%)
had fewer than 1,500 employees and,
thus, would be considered small under
the applicable SBA size standard.

72. Wireless Telecommunications
Carriers (except satellite). This industry
comprises establishments engaged in
operating and maintaining switching
and transmission facilities to provide
communications via the airwaves.
Establishments in this industry have
spectrum licenses and provide services
using that spectrum, such as cellular
phone services, paging services,
wireless Internet access, and wireless
video services. The appropriate size
standard under SBA rules is for the
category Wireless Telecommunications
Carriers (except satellite). The size
standard for that category is that a
business is small if it has 1,500 or fewer
employees. For this category, census
data for 2007 show that there were 1,383
firms that operated for the entire year.
Of this total, 1,368 firms had 999 or
fewer employees and 15 had 1000

employees or more. Thus, under this
category and the associated small
business size standard, the Commission
estimates that the majority of wireless
telecommunications carriers (except
satellite) are small entities that may be
affected by its proposed action.

73. 2.3 GHz Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission defined “small business”
for the wireless communications
services (““WCS”) auction as an entity
with average gross revenues of $40
million for each of the three preceding
years, and a “very small business” as an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA approved
these definitions. The Commission
conducted an auction of geographic area
licenses in the WCS service in 1997. In
the auction, seven bidders that qualified
as very small business entities won 31
licenses, and one bidder that qualified
as a small business entity won a license.

74. 1670-1675 MHz Services. This
service can be used for fixed and mobile
uses, except aeronautical mobile. An
auction for one license in the 1670-1675
MHz band was conducted in 2003. The
Commission defined a ‘“‘small business”
as an entity with attributable average
annual gross revenues of not more than
$40 million for the preceding three
years, which would thus be eligible for
a 15 percent discount on its winning bid
for the 1670-1675 MHz band license.
Further, the Commission defined a
“very small business” as an entity with
attributable average annual gross
revenues of not more than $15 million
for the preceding three years, which
would thus be eligible to receive a 25
percent discount on its winning bid for
the 1670-1675 MHz band license. The
winning bidder was not a small entity.

75. 3650-3700 MHz Band Licensees.
In March 2005, the Commission
released an order providing for the
nationwide, non-exclusive licensing of
terrestrial operations, utilizing
contention-based technologies, in the
3650 MHz band (i.e., 3650-3700 MHz).
As of April 2010, more than 1270
licenses have been granted and more
than 7433 sites have been registered.
The Commission has not developed a
definition of small entities applicable to
3650—3700 MHz band nationwide, non-
exclusive licensees. However, the
Commission estimates that the majority
of these licensees are Internet Access
Service Providers (ISPs) and that most
of those licensees are small businesses.

76. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and

specialized mobile radio telephony
carriers. As noted, the SBA has
developed a small business size
standard for Wireless
Telecommunications Carriers (except
Satellite). Under the SBA small business
size standard, a business is small if it
has 1,500 or fewer employees. Census
data for 2007 shows that there were
1,383 firms in the Wireless
Telecommunications Carriers (except
Satellite) category that operated that
year. Of those 1,383, 1,368 had fewer
than 100 employees, and 15 firms had
more than 100 employees. Thus under
this category and the associated small
business size standard, the majority of
firms can be considered small.
According to Trends in Telephone
Service data, 434 carriers reported that
they were engaged in wireless
telephony. Of these, an estimated 222
have 1,500 or fewer employees and 212
have more than 1,500 employees.
Therefore, approximately half of these
entities can be considered small.
Similarly, according to Commission
data, 413 carriers reported that they
were engaged in the provision of
wireless telephony, including cellular
service, Personal Communications
Service (PCS), and Specialized Mobile
Radio (SMR) Telephony services. Of
these, an estimated 261 have 1,500 or
fewer employees and 152 have more
than 1,500 employees. Consequently,
the Commission estimates that
approximately half or more of these
firms can be considered small. Thus,
using available data, the Commission
estimates that the majority of wireless
firms can be considered small.

77. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission initially defined a ““small
business” for C- and F-Block licenses as
an entity that has average gross revenues
of $40 million or less in the three
previous years. For F-Block licenses, an
additional small business size standard
for “very small business” was added
and is defined as an entity that, together
with its affiliates, has average gross
revenues of not more than $15 million
for the preceding three years. These
small business size standards, in the
context of broadband PCS auctions,
have been approved by the SBA. No
small businesses within the SBA-
approved small business size standards
bid successfully for licenses in Blocks A
and B. There were 90 winning bidders
that claimed small business status in the
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first two C-Block auctions. A total of 93
bidders that claimed small and very
small business status won
approximately 40 percent of the 1,479
licenses in the first auction for the D, E,
and F Blocks. On April 15, 1999, the
Commission completed the re-auction of
347 C-, D-, E-, and F-Block licenses in
Auction No. 22. Of the 57 winning
bidders in that auction, 48 claimed
small business status and won 277
licenses.

78. On January 26, 2001, the
Commission completed the auction of
422 C and F Block Broadband PCS
licenses in Auction No. 35. Of the 35
winning bidders in that auction, 29
claimed small business status.
Subsequent events concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant. On February 15, 2005, the
Commission completed an auction of
242 C-, D-, E-, and F-Block licenses in
Auction No. 58. Of the 24 winning
bidders in that auction, 16 claimed
small business status and won 156
licenses. On May 21, 2007, the
Commission completed an auction of 33
licenses in the A, C, and F Blocks in
Auction No. 71. Of the 14 winning
bidders in that auction, six claimed
small business status and won 18
licenses. On August 20, 2008, the
Commission completed the auction of
20 C-, D-, E-, and F-Block Broadband
PCS licenses in Auction No. 78. Of the
eight winning bidders for Broadband
PCS licenses in that auction, six claimed
small business status and won 14
licenses.

79. AWS Services (1710-1755 MHz
and 2110-2155 MHz bands (AWS-1);
1915-1920 MHz, 1995-2000 MHz, 2020-
2025 MHz and 2175-2180 MHz bands
(AWS-2); 2155-2175 MHz band (AWS-
3)). For the AWS—1 bands, the
Commission has defined a “small
business’ as an entity with average
annual gross revenues for the preceding
three years not exceeding $40 million,
and a ‘“very small business” as an entity
with average annual gross revenues for
the preceding three years not exceeding
$15 million. In 2006, the Commaission
conducted its first auction of AWS-1
licenses. In that initial AWS—-1 auction,
31 winning bidders identified
themselves as very small businesses.
Twenty-six of the winning bidders
identified themselves as small
businesses. In a subsequent 2008
auction, the Commission offered 35
AWS-1 licenses. Four winning bidders
identified themselves as very small
businesses, and three of the winning
bidders identified themselves as a small
business. For AWS—-2 and AWS-3,

although the Commission does not
know for certain which entities are
likely to apply for these frequencies, it
notes that the AWS—1 bands are
comparable to those used for cellular
service and personal communications
service. The Commission has not yet
adopted size standards for the AWS-2
or AWS-3 bands but has proposed to
treat both AWS—2 and AWS-3 similarly
to broadband PCS service and AWS-1
service due to the comparable capital
requirements and other factors, such as
issues involved in relocating
incumbents and developing markets,
technologies, and services.

80. Lower 700 MHz Band Licenses.
The Commission previously adopted
criteria for defining three groups of
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits. The
Commission defined a “small business”
as an entity that, together with its
affiliates and controlling principals, has
average gross revenues not exceeding
$40 million for the preceding three
years. A “‘very small business” is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. Additionally, the Lower 700
MHz Service had a third category of
small business status for Metropolitan/
Rural Service Area (“MSA/RSA”)
licenses—*‘entrepreneur”’—which is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA approved these
small size standards. An auction of 740
licenses was conducted in 2002 (one
license in each of the 734 MSAs/RSAs
and one license in each of the six
Economic Area Groupings (EAGs)). Of
the 740 licenses available for auction,
484 licenses were won by 102 winning
bidders. Seventy-two of the winning
bidders claimed small business, very
small business, or entrepreneur status
and won a total of 329 licenses. A
second auction commenced on May 28,
2003, closed on June 13, 2003, and
included 256 licenses. Seventeen
winning bidders claimed small or very
small business status and won 60
licenses, and nine winning bidders
claimed entrepreneur status and won
154 licenses. In 2005, the Commission
completed an auction of 5 licenses in
the lower 700 MHz band (Auction 60).
All three winning bidders claimed small
business status.

81. In 2007, the Commission
reexamined its rules governing the 700
MHz band in the 700 MHz Second
Report and Order. An auction of A, B

and E block licenses in the Lower 700
MHz band was held in 2008. Twenty
winning bidders claimed small business
status (those with attributable average
annual gross revenues that exceed $15
million and do not exceed $40 million
for the preceding three years). Thirty-
three winning bidders claimed very
small business status (those with
attributable average annual gross
revenues that do not exceed $15 million
for the preceding three years). In 2011,
the Commission conducted Auction 92,
which offered 16 lower 700 MHz band
licenses that had been made available in
Auction 73 but either remained unsold
or were licenses on which a winning
bidder defaulted. Two of the seven
winning bidders in Auction 92 claimed
very small business status, winning a
total of four licenses.133

82. Upper 700 MHz Band Licenses. In
the 700 MHz Second Report and Order,
the Commission revised its rules
regarding Upper 700 MHz licenses. On
January 24, 2008, the Commission
commenced Auction 73 in which
several licenses in the Upper 700 MHz
band were available for licensing: 12
Regional Economic Area Grouping
licenses in the C Block, and one
nationwide license in the D Block. The
auction concluded on March 18, 2008,
with 3 winning bidders claiming very
small business status (those with
attributable average annual gross
revenues that do not exceed $15 million
for the preceding three years) and
winning five licenses.

83. 700 MHz Guard Band Licenses. In
2000, the Commission adopted the 700
MHz Guard Band Report and Order, in
which it established rules for the A and
B block licenses in the Upper 700 MHz
band, including size standards for
“small businesses” and “‘very small
businesses’ for purposes of determining
their eligibility for special provisions
such as bidding credits. A small
business in this service is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $40 million for
the preceding three years. Additionally,
a very small business is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $15
million for the preceding three years.
SBA approval of these definitions is not
required. An auction of these licenses
was conducted in 2000. Of the 104
licenses auctioned, 96 licenses were
won by nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of 700 MHz Guard Band licenses was

13,
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held in 2001. All eight of the licenses
auctioned were sold to three bidders.
One of these bidders was a small
business that won a total of two
licenses.

84. Specialized Mobile Radio. The
Commission adopted small business
size standards for the purpose of
determining eligibility for bidding
credits in auctions of Specialized
Mobile Radio (SMR) geographic area
licenses in the 800 MHz and 900 MHz
bands. The Commission defined a
“small business” as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. The
Commission defined a “very small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $3 million for the
preceding three years. The SBA has
approved these small business size
standards for both the 800 MHz and 900
MHz SMR Service. The first 900 MHz
SMR auction was completed in 1996.
Sixty bidders claiming that they
qualified as small businesses under the
$15 million size standard won 263
licenses in the 900 MHz SMR band. In
2004, the Commission held a second
auction of 900 MHz SMR licenses and
three winning bidders identifying
themselves as very small businesses
won 7 licenses. The auction of 800 MHz
SMR licenses for the upper 200
channels was conducted in 1997. Ten
bidders claiming that they qualified as
small or very small businesses under the
$15 million size standard won 38
licenses for the upper 200 channels. A
second auction of 800 MHz SMR
licenses was conducted in 2002 and
included 23 BEA licenses. One bidder
claiming small business status won five
licenses.

85. The auction of the 1,053 800 MHz
SMR licenses for the General Category
channels was conducted in 2000. Eleven
bidders who won 108 licenses for the
General Category channels in the 800
MHz SMR band qualified as small or
very small businesses. In an auction
completed in 2000, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were awarded. Of the 22 winning
bidders, 19 claimed small or very small
business status and won 129 licenses.
Thus, combining all four auctions, 41
winning bidders for geographic licenses
in the 800 MHz SMR band claimed to
be small businesses.

86. In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the

800 and 900 MHz bands. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR pursuant to
extended implementation
authorizations, nor how many of these
providers have annual revenues not
exceeding $15 million. One firm has
over $15 million in revenues. In
addition, the Commission does not
know how many of these firms have
1,500 or fewer employees. The
Commission assumes, for purposes of
this analysis, that all of the remaining
existing extended implementation
authorizations are held by small
entities, as that small business size
standard is approved by the SBA.

87. 1.4 GHz Band Licensees. The
Commission conducted an auction of 64
1.4 GHz band licenses in the paired
1392-1395 MHz and 1432-1435 MHz
bands, and in the unpaired 1390-1392
MHz band in 2007. For these licenses,
the Commission defined ““small
business” as an entity that, together
with its affiliates and controlling
interests, had average gross revenues not
exceeding $40 million for the preceding
three years, and a ““very small business”
as an entity that, together with its
affiliates and controlling interests, has
had average annual gross revenues not
exceeding $15 million for the preceding
three years. Neither of the two winning
bidders claimed small business status.

88. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service systems,
previously referred to as Multipoint
Distribution Service (“MDS”’) and
Multichannel Multipoint Distribution
Service (“MMDS”’) systems, and
“wireless cable,” transmit video
programming to subscribers and provide
two-way high speed data operations
using the microwave frequencies of the
Broadband Radio Service (“BRS”) and
Educational Broadband Service (“EBS”)
(previously referred to as the
Instructional Television Fixed Service
(“ITFS”). In connection with the 1996
BRS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of no more than
$40 million in the previous three years.
The BRS auctions resulted in 67
successful bidders obtaining licensing
opportunities for 493 Basic Trading
Areas (“BTAs”). Of the 67 auction
winners, 61 met the definition of a small
business. BRS also includes licensees of
stations authorized prior to the auction.
At this time, the Commission estimates
that of the 61 small business BRS
auction winners, 48 remain small
business licensees. In addition to the 48
small businesses that hold BTA

authorizations, there are approximately
392 incumbent BRS licensees that are
considered small entities. After adding
the number of small business auction
licensees to the number of incumbent
licensees not already counted, the
Commission finds that there are
currently approximately 440 BRS
licensees that are defined as small
businesses under either the SBA or the
Commission’s rules. In 2009, the
Commission conducted Auction 86,
which resulted in the licensing of 78
authorizations in the BRS areas. The
Commission offered three levels of
bidding credits: (i) A bidder with
attributed average annual gross revenues
that exceed $15 million and do not
exceed $40 million for the preceding
three years (small business) will receive
a 15 percent discount on its winning
bid; (ii) a bidder with attributed average
annual gross revenues that exceed $3
million and do not exceed $15 million
for the preceding three years (very small
business) will receive a 25 percent
discount on its winning bid; and (iii) a
bidder with attributed average annual
gross revenues that do not exceed $3
million for the preceding three years
(entrepreneur) will receive a 35 percent
discount on its winning bid.134 Auction
86 concluded in 2009 with the sale of
61 licenses. Of the ten winning bidders,
two bidders that claimed small business
status won 4 licenses; one bidder that
claimed very small business status won
three licenses; and two bidders that
claimed entrepreneur status won six
licenses.

89. In addition, the SBA’s Cable
Television Distribution Services small
business size standard is applicable to
EBS. There are presently 2,032 EBS
licensees. All but 100 of these licenses
are held by educational institutions.
Educational institutions are included in
this analysis as small entities.13% Thus,
the Commission estimates that at least
1,932 licensees are small businesses.
Since 2007, Cable Television
Distribution Services have been defined
within the broad economic census
category of Wired Telecommunications
Carriers; that category is defined as
follows: “This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,

134]d. at 8296 para. 73.

135 The term “‘small entity” within SBREFA
applies to small organizations (nonprofits) and to
small governmental jurisdictions (cities, counties,
towns, townships, villages, school districts, and
special districts with populations of less than
50,000). 5 U.S.C. 601(4)—(6). The Commission does
not collect annual revenue data on EBS licensees.
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and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” For these services, the
Commission uses the SBA small
business size standard for the category
“Wireless Telecommunications Carriers
(except satellite),” which is 1,500 or
fewer employees. To gauge small
business prevalence for these cable
services we must, however, use the most
current census data. According to
Census Bureau data for 2007, there were
a total of 955 firms in this previous
category that operated for the entire
year. Of this total, 939 firms employed
999 or fewer employees, and 16 firms
employed 1,000 employees or more.
Thus, the majority of these firms can be
considered small.

4. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

90. The NPRM initiates a review of
the FCC’s policies and rules governing
mobile spectrum holdings. The FCC
seeks comment on whether it should
retain or modify its current rules. To the
extent the Commission retains its
current policies, this proceeding will
not result in any additional reporting,
recordkeeping, or other compliance
burdens. If the FCC modifies its rules,
those changes could alter the
compliance requirements (and burdens)
that apply to small entities. Those
burdens, which may be offset by
efficiencies associated with any
modified rules, could include
professional skills necessary to monitor
and abide by the new rules, burdens
associated with the ability to retain or
acquire additional spectrum, and costs
associated with changes in market
competition.

5. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

91. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from

coverage of the rule, or any part thereof,
for small entities.136

92. In light of the surge in consumer
demand for mobile broadband services
that require greater bandwidth,
spectrum is becoming increasingly
critical for all providers. With that in
mind, the Commission initiates a review
of policies governing mobile spectrum
holdings. This proceeding provides the
opportunity to obtain valuable input
from a broad range of active participants
in the mobile broadband industry, trade
associations, and consumer groups that
have requested that the Commission’s
policies be revised to keep pace with
market changes. The Commission seeks
comment on whether and how to revise
its policies and rules regarding mobile
spectrum holdings. In particular, the
Commission seeks alternatives that
address how to ensure that its policies
and rules afford all interested parties
greater certainty, transparency and
predictability to make investment and
transactional decisions, while reducing
the regulatory burdens on small entities.

93. First, the Commission seeks
comment on retaining or modifying the
current case-by-case analysis used to
evaluate mobile spectrum holdings in
the context of transactions and auctions,
as well as on bright-line limit proposals
advocated by some providers and public
interest groups. The Commission seeks
comment on the costs and benefits of a
case-by-case analysis to consumers,
wireless service providers and others, as
well as the overall effectiveness of such
an approach in achieving its public
policy objectives. The Commission
requests alternatives that would reduce
the burdens on small entities while
making the process more transparent,
predictable, or better tailored to promote
its goals.

94. The Commission also seeks
comment on whether adoption of bright-
line limits would now serve the public
interest, and if so on its potential
application, and on the specific costs
and benefits of adopting bright-line
limits. The Commission seeks possible
alternatives that would best balance the
goal of providing greater certainty,
clarity, and predictability with regard to
auction participation and secondary
market transactions while maximizing
the Commission’s flexibility to consider
individualized circumstances and
respond swiftly to the changing needs of
the mobile wireless industry and
consumers, all while reducing the
burden on small entities. Further, the
Commission seeks comment on any
alternative approaches regarding the
competitive effect of spectrum

136 See 5 U.S.C. 603(c).

aggregation, how alternative approaches
could be implemented, and on any other
alternatives that would further reduce
burdens on small businesses.

95. The Commission also seeks
comment on whether the current
approach to the product and geographic
market definitions continues to be
appropriate when evaluating a
licensee’s mobile spectrum holdings.
The Commission seeks alternate
proposals that might increase the
transparency with which it determines
what spectrum it would include in a
case-by-case spectrum analysis or in
implementing bright-line limits, as well
as any other approach that would
promote competition and prevent
excessive concentration of spectrum in
any given area. Such alternative
proposals should address the issue of
reducing burdens on small business.

96. In addition, the Commission seeks
comment on updating the spectrum
bands that should be considered in any
evaluation of mobile spectrum holdings
and whether to make distinctions
between bands. The Commission
requests alternatives that would reduce
the burdens on small entities while
advancing the goals of promoting
wireless competition, innovation,
investments and broadband deployment
in rural areas.

97. The Commission also seeks
comment on whether and how the
attribution rules that are used to
implement its policies regarding mobile
spectrum holdings should be amended
if the Commission decides to continue
its existing case-by-case review of
transactions and in the event that the
Commission alters its transaction review
mechanism. Further, the Commission
seeks comment on its proposed rules
regarding attribution standards, which
include a waiver provision, and more
generally on the types of interests that
should be of primary importance when
the Commission reviews proposed
wireless transactions, and whether and
how the importance of any attributable
interests may have changed over time.
The Commission seeks to receive
alternate proposals regarding potential
changes to the attribution rules in
general, and more specifically how any
proposed changes could limit the
burdens on small entities.

98. The Commission also seeks
comment on what remedies, including
divestitures, would be appropriate to
prevent competitive harm, and how it
might apply them. The Commission
seeks comment on the value and types
of divestitures that would be effective
remedies to redress particular
competitive harms, its proposed
divestiture rule, and any other
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alternative approaches that could
provide greater predictability to allow
the industry to better make needed
investment decisions, while easing the
burden on small entities. Commenters
should discuss and quantify any
associated costs or benefits of
implementing any remedial approaches
or any other proposals that would best
serve the Commission’s goals of
providing clarity and certainty to parties
while promoting competition and
further reducing the burden on small
business.

99. Finally, if the Commission were to
change its current case-by case approach
or adopt new rules or polices, the
Commission seeks comment on whether
there are any transition issues to
consider as new rules or policies are
implemented, such as considering
grandfathering spectrum held before the
effective date of any new rule or policy.
The Commission seeks alternate
proposals that would best achieve the
goal of reducing the burdens on small
business while making its policies
regarding mobile spectrum holdings
more clear, transparent and predictable.

100. For each of the proposals in the
Notice, the Commission seeks
discussion, and where relevant,
alternative proposals, on the effect that
each prospective new requirement, or
alternative rules, might have on small
entities. For each proposed rule or
alternative, the Commission seeks
discussion about the burden that the
prospective regulation would impose on
small entities and how the Commission
could impose such regulations while
minimizing the burdens on small
entities. For each proposed rule, the
Commission asks whether there are any
alternatives it could implement that
could achieve the Commission’s goals
while at the same time minimizing the
burdens on small entities. For the
duration of this docketed proceeding,
the Commission will continue to
examine alternatives with the objectives
of eliminating unnecessary regulations
and minimizing any significant
economic impact on small entities.

6. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.

B. Paperwork Reduction Act Analysis

101. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,

pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4).

C. Ex Parte Rules

102. Permit-But-Disclose. The
proceeding initiated by this Notice of
Proposed Rulemaking shall be treated as
a “permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules.137 Persons making ex parte
presentations must file a copy of any
written presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must: (1) List all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda, or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

D. Filing Requirements

103. Pursuant to sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s

13747 CFR 1.1200 et seq.

Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).
» Electronic Filers: Comments may be
filed electronically using the Internet
by accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/.
» Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number. Filings
can be sent by hand or messenger
delivery, by commercial overnight
courier, or by first-class or overnight
U.S. Postal Service mail. All filings
must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.
= All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at
445 12th St. SW., Room TW-A325,
Washington, DC 20554. The filing
hours are 8:00 a.m. to 7:00 p.m. All
hand deliveries must be held
together with rubber bands or
fasteners. Any envelopes and boxes
must be disposed of before entering
the building.
= Commercial overnight mail (other
than U.S. Postal Service Express
Mail and Priority Mail) must be sent
to 9300 East Hampton Drive,
Capitol Heights, MD 20743.

= U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

104. Availability of Documents.
Comments, reply comments, and ex
parte submissions will be available for
public inspection during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street SW., CY—
A257, Washington, DC 20554. These
documents will also be available via
ECFS. Documents will be available
electronically in ASCII, Microsoft Word,
and/or Adobe Acrobat.

105. Accessibility Information. To
request information in accessible
formats (computer diskettes, large print,
audio recording, and Braille), send an
email to fcc504@fcc.gov or call the
FCC’s Consumer and Governmental
Affairs Bureau at (202) 418-0530
(voice), (202) 418—0432 (TTY). This
document can also be downloaded in
Word and Portable Document Format
(PDF) at: http://www.fcc.gov.


http://fjallfoss.fcc.gov/ecfs2/
http://fjallfoss.fcc.gov/ecfs2/
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106. Additional Information. For
additional information on this
proceeding, contact Monica DeLong,
Monica.DeLong@fcc.gov, of the Wireless
Telecommunications Bureau, Spectrum
and Competition Policy Division, (202)
418-1337.

V. Ordering Clauses

107. Accordingly, it is ordered,
pursuant to sections 1, 2, 4(i), 4(j), 301,
303(g), 303(r), 309(j) and 310(d) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
154(j), 301, 303(g), 303(r), 309(j) and
310(d), that this Notice of Proposed
Rulemaking in WT Docket No. 12-269
IS adopted.

108. It is further ordered that the
Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects 47 CFR Part 20
Communications common carriers.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 20 as follows:

PART 20—COMMERCIAL MOBILE
SERVICES

1. The authority citation for part 20
continues to read as follows:

Authority: 47 U.S.C. 154, 160, 201, 251—
254, 301, 303, 316, and 332 unless otherwise
noted. Section 20.12 is also issued under 47
U.S.C. 1302.

2. Add §20.21 to read as follows:

§20.21
Holdings

(a) This section applies to mobile
spectrum holdings that are suitable and
available for commercial use.
Applicants for mobile spectrum licenses
for commercial use, for assignment or
transfer of control of such licenses, or
for long-term de facto transfer leasing
arrangements as defined in § 1.9003 of
subpart X of part 1 of these rules and
long-term spectrum manager leasing
arrangements as identified in
§1.9020(e)(1)(ii) must demonstrate that
the public interest, convenience, and
necessity will be served thereby. The
Commission will evaluate any such
license application consistent with the
standards set forth in WT Docket No.
12-269.

Rules Governing Mobile Spectrum

(b) Divestiture of interests as required
by the Commission, in conjunction with
the grant of a license application or a
transfer of control or assignment of
authorization, must occur expeditiously,
and within the time period specified by
the Commission.

(c) Attribution of Interests. Ownership
and other interests in mobile spectrum
holdings for commercial use will be
attributable to their holders pursuant to
the following criteria:

(1) Controlling interests shall be
attributable. Controlling interest means
majority voting equity ownership, any
general partnership interest, or any
means of actual working control
(including negative control) over the
operation of the licensee, in whatever
manner exercised.

(2) Non-controlling interests of 10
percent or more in mobile spectrum
holdings shall be attributable. Non-
controlling interests of less than 10
percent in mobile spectrum holdings
shall be attributable if the Commission
determines that such interest confers de
facto control, including but not limited
to partnership and other ownership
interests and any stock interest in a
licensee.

(3) The following interests in mobile
spectrum shall also be attributable to
holders:

(i) Officers and directors of a licensee
shall be considered to have an
attributable interest in the entity with
which they are so associated. The
officers and directors of an entity that
controls a licensee or applicant shall be
considered to have an attributable
interest in the licensee.

(ii) Ownership interests that are held
indirectly by any party through one or
more intervening corporations will be
determined by successive multiplication
of the ownership percentages for each
link in the vertical ownership chain and
application of the relevant attribution
benchmark to the resulting product,
except that if the ownership percentage
for an interest in any link in the chain
exceeds 50 percent or represents actual
control, it shall be treated as if it were
a 100 percent interest. (For example, if
A owns 20 percent of B, and B owns 40
percent of licensee C, then A’s interest
in licensee C would be 8 percent. If A
owns 20 percent of B, and B owns 51
percent of licensee C, then A’s interest
in licensee C would be 20 percent
because B’s ownership of C exceeds 50
percent.)

(iii) Any person who manages the
operations of a licensee pursuant to a
management agreement shall be
considered to have an attributable
interest in such licensee if such person,
or its affiliate, has authority to make

decisions or otherwise engage in
practices or activities that determine, or
significantly influence, the nature or
types of services offered by such
licensee, the terms upon which such
services are offered, or the prices
charged for such services.

(iv) Any licensee or its affiliate who
enters into a joint marketing
arrangement with another licensee or its
affiliate shall be considered to have an
attributable interest in the other
licensee’s holdings if it has authority to
make decisions or otherwise engage in
practices or activities that determine or
significantly influence the nature or
types of services offered by the other
licensee, the terms upon which such
services are offered, or the prices
charged for such services.

(v) Limited partnership interests shall
be attributed to limited partners and
shall be calculated according to both the
percentage of equity paid in and the
percentage of distribution of profits and
losses.

(vi) Debt and instruments such as
warrants, convertible debentures,
options, or other interests (except non-
voting stock) with rights of conversion
to voting interests shall not be attributed
unless and until converted or unless the
Commission determines that these
interests confer de facto control.

(vii) Long-term de facto transfer
leasing arrangements as defined in
§1.9003 of subpart X of part 1 of these
rules and long-term spectrum manager
leasing arrangements as identified in
§1.9020(e)(1)(ii) that enable commercial
use shall be attributable to lessees,
lessors, sublessees, and sublessors for
purposes of this section.

(4) Requests for waivers of paragraph
(c) of this section, pursuant to § 1.925 of
the Commission rules, must contain the
information necessary to make an
affirmative showing to the Commission
that:

(a) The interest holder is not likely to
affect the relevant geographic market(s)
in an anticompetitive manner;

(b) The interest holder is not involved
in the day-to-day operations of the
licensee and does not have the ability to
influence the licensee on a regular basis;
and

(c) Grant of a waiver is in the public
interest because the benefits to the
public of common ownership outweigh
any potential harm to the market.

[FR Doc. 2012-24790 Filed 10-5—12; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 12-217; FCC 12-86]

Cable Television Technical and
Operational Requirements

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commaission proposes
to update technical and operational
rules related to cable television systems
and other multichannel video
programming distributors that operate
coaxial cable systems. The Commission
seeks comments on rules that would
update its minimum signal quality
standards and signal leakage detection
and monitoring for digital transmission.
Additionally, the Commission proposes
numerous corrections and updates to its
to its cable television technical rules.

DATES: Comments are due on or before
December 10, 2012; reply comments are
due on or before January 7, 2013.
Written PRA comments on the proposed
information collection requirements
contained herein must be submitted by
the public, Office of Management and
Budget (OMB), and other interested
parties on or before December 10, 2012.

ADDRESSES: You may submit comments,
identified by MB Docket No. 12-217 by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Electronic Comment
Filing System (ECFS) Web Site: http://
fijallfoss.fcc.gov/ecfs/. Follow the
instructions for submitting comments.

e Mail: Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

In addition to filing comments with the
Secretary, a copy of any comments on
the Paperwork Reduction Act proposed
information collection requirements
contained herein should be submitted to
the Federal Communications

Commission via email to PRA@fcc.gov
and to Nicholas A. Fraser, Office of
Management and Budget, via email to
Nicholas A. Fraser@omb.eop.gov or via
fax at 202-395-5167. For detailed
instructions for submitting comments
and additional information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Jeffrey Neumann,
Jeffrey.Neumann@fcc.gov, of the
Engineering Division, Media Bureau,
(202) 418-7000. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this
document, send an email to
PRA@fcc.gov or contact Cathy Williams
at (202) 418-2918.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking, FCC 12-217,

adopted and released on August 3, 2012.

The full text is available for public
inspection and copying during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street SW., CY—
A257, Washington, DC 20554. This
document will also be available via
ECFS at http://fjallfoss.fcc.gov/ecfs/.
Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat. The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street SW., Room CY-B402,
Washington, DC 20554. Alternative
formats are available for people with
disabilities (Braille, large print,
electronic files, audio format), by
sending an email to fcc504@fcc.gov or
calling the Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

This document contains proposed
information collection requirements. As
part of its continuing effort to reduce
paperwork burden and as required by
the Paperwork Reduction Act (PRA) of
1995 (44 U.S.C. 3501-3520), the Federal
Communications Commission invites
the general public and other Federal
agencies to comment on the following
information collection(s). Public and
agency comments are due December 10,
2012.

Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s

burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

To view or obtain a copy of this
information collection request (ICR)
submitted to OMB: (1) Go to this OMB/
GSA Web page: http://www.reginfo.gov/
public/do/PRAMain, (2) look for the
section of the Web page called
“Currently Under Review,” (3) click on
the downward-pointing arrow in the
“Select Agency”’ box below the
“Currently Under Review” heading, (4)
select “Federal Communications
Commission” from the list of agencies
presented in the “Select Agency” box,
(5) click the “Submit” button to the
right of the ““Select Agency” box, and (6)
when the list of FCC ICRs currently
under review appears, look for the OMB
control number of this ICR as shown in
the Supplementary Information section
below (or its title if there is no OMB
control number) and then click on the
ICR Reference Number. A copy of the
FCC submission to OMB will be
displayed.

OMB Control Number: 3060-0289.

Title: Section 76.601 Performance
Tests, Section 76.1704 Proof of
Performance Test Data, Section 76.1705
Performance Tests (Channels Delivered),
76.1717 Compliance with Technical
Standards

Form Number: Not applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; State, local or tribal
government.

Number of Respondents and
Responses: 5,150 respondents; 7,705
responses.

Estimated Time per Response: 0.5 to
70 hours.

Frequency of Response:
Recordkeeping requirement; Semi-
annually and Triennial reporting
requirements; Third party disclosure
requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in 47 U.S.C.
624(e).

Total Annual Burden: 178,697 hours.


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
http://fjallfoss.fcc.gov/ecfs/
http://fjallfoss.fcc.gov/ecfs/
mailto:Nicholas_A._Fraser@omb.eop.gov
http://fjallfoss.fcc.gov/ecfs/
http://www.regulations.gov
http://www.regulations.gov
mailto:Jeffrey.Neumann@fcc.gov
mailto:FCC504@fcc.gov
mailto:fcc504@fcc.gov
mailto:PRA@fcc.gov
mailto:PRA@fcc.gov
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Total Annual Costs: None.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: The Commission is
seeking approval for this revised
proposed information collection from
the Office of Management and Budget
(OMB). On August 3, 2012, the
Commission released a Notice of
Proposed Rulemaking, In the Matter of
Cable Television Technical and
Operational Requirements, MB Docket
No. 12-217; FCC 12-86. This
rulemaking proposes to revise the
information collection requirements that
support the Commission’s cable
television proof-of-performance rules
that would be codified at 47 CFR
76.601, as required by the 1992 Cable
Act at 47 U.S.C. 624(e). Currently, the
Commission’s rules are designed for
analog transmission; the Notice of
Proposed Rulemaking proposes creation
of equivalent, digital rules. In recent
years, operators transitioning away from
analog cable technology have no longer
been able to perform proof-of-
performance testing on those systems or
portions of systems. By creating
equivalent, digital rules, the NPRM
proposes to once again require the
majority of the cable industry to meet
standards.

The proposed information collection
requirements for this collection are as
follows:

47 CFR 76.601(b) requires the
operator of each cable television system
shall conduct complete performance
tests of that system at least twice each
calendar year (at intervals not to exceed
seven months), unless otherwise noted
below. The performance tests shall be
directed at determining the extent to
which the system complies with all the
technical standards set forth in § 76.605
and shall be as follows:

(1) For cable television systems with
1,000 or more subscribers but with
12,500 or fewer subscribers, proof-of-
performance tests conducted pursuant
to this section shall include
measurements taken at six (6) widely
separated points. However, within each
cable system, one additional test point
shall be added for every additional
12,500 subscribers or fraction thereof
(e.g., 7 test points if 12,501 to 25,000
subscribers; 8 test points if 25,001 to
37,500 subscribers, etc.). In addition, for
technically integrated portions of cable
systems that are not mechanically
continuous (e.g., employing microwave
connections), at least one test point will
be required for each portion of the cable
system served by a technically

integrated hub. The proof-of-
performance test points chosen shall be
balanced to represent all geographic
areas served by the cable system and
should include at least one test point in
each local franchise area. At least one-
third of the test points shall be
representative of subscriber terminals
most distant from the system input and
from each microwave receiver (if
microwave transmissions are
employed), in terms of cable length. The
measurements may be taken at
convenient monitoring points in the
cable network: provided, that data shall
be included to relate the measured
performance of the system as would be
viewed from a nearby subscriber
terminal. An identification of the
instruments, including the makes,
model numbers, and the most recent
date of calibration, a description of the
procedures utilized, and a statement of
the qualifications of the person
performing the tests shall also be
included.

(2) Proof-of-performance tests to
determine the extent to which a cable
television system complies with the
standards set forth in § 76.605(b)(3), (4),
and (5) shall be made on each of the
National Television System Committee
(NTSC), or the analog television
broadcast standard, or similar video
channels of that system. Unless
otherwise noted, proof-of-performance
tests for all other standards in § 76.605
(b) shall be made on a minimum of five
(5) channels for systems operating a
total activated channel capacity of less
than 550 MHz, and ten (10) channels for
systems operating a total activated
channel capacity of 550 MHz or greater.
The channels selected for testing must
be representative of all the channels
within the cable television system.

(i) The operator of each cable
television system shall conduct semi-
annual proof-of-performance tests of
that system, to determine the extent to
which the system complies with the
technical standards set forth in
§76.605(b)(4) as follows. The visual
signal level on each channel shall be
measured and recorded, along with the
date and time of the measurement, once
every six hours (at intervals of not less
than five hours or no more than seven
hours after the previous measurement),
to include the warmest and the coldest
times, during a 24-hour period in
January or February and in July or
August.

(1i) The operator of each cable
television system shall conduct triennial
proof-of-performance tests of its system
to determine the extent to which the
system complies with the technical
standards set forth in § 76.605(b)(11).

(3) Proof-of-performance tests to
determine the extent to which a cable
television system complies with the
standards set forth in § 76.605(c)(1) shall
be made on each of the Quadrature
Amplitude Modulation (QAM), or the
digital cable transmission standard, or
similar video channels of that system.
Unless otherwise as noted, proof-of-
performance tests for all other standards
in § 76.605(c) shall be made on a
minimum of five (5) channels for
systems operating a total activated
channel capacity of less than 550 MHz,
and ten (10) channels for systems
operating a total activated channel
capacity of 550 MHz or greater. The
channels selected for testing must be
representative of all the channels within
the cable television system.

(4) For cable televisions systems
which operate both NTSC or similar and
QAM of similar channels, proof-of-
performance tests to determine the
extent to which the cable televisions
system complies with § 76.605(b)(1), (2),
(6)—(11) and 76.605(c)(1) shall be
apportioned relative to the proportion of
channels allocated to each transmission
type, except that at no time shall less
than two channels of a particular type
be tested.

47 CFR 76.605(e) requires that cable
television systems distributing signals
by methods other than 6 MHz NTSC or
similar analog channels or 6 MHz QAM
or similar channels on conventional
coaxial or hybrid fiber-coaxial cable
systems and which, because of their
basic design, cannot comply with one or
more of the technical standards set forth
in paragraphs (b) and (c) of this section,
may be permitted to operate upon
Commission approval on a case-by-case
basis. To obtain Commission approval,
the operator must submit to the
Commission its own proof-of-
performance plan for ensuring
subscribers receive good quality signals.

OMB Control Number: 3060-0331.

Title: Aeronautical Frequency
Notification, FCC Form 321.

Form Number: FCC Form 321.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions.

Number of Respondents and
Responses: 1,100 respondents; 1,100
responses.

Estimated Time per Response: 0.67
hours.

Frequency of Response: On occasion
reporting requirement; Recordkeeping
requirement; One time reporting
requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
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authority for this collection of
information is contained in 47 U.S.C.
302 and 303.

Total Annual Burden: 737 hours.

Total Annual Costs: $66,000.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: The Commission is
seeking approval for this revised
proposed information collection from
the Office of Management and Budget
(OMB). On August 3, 2012, the
Commission released a Notice of
Proposed Rulemaking, In the Matter of
Cable Television Technical and
Operational Requirements, MB Docket
No. 12-217; FCC 12-86. This
rulemaking proposes to revise the
information collection requirements that
support the Commission’s signal leakage
rules that would be codified at 47 CFR
76.1804, as required by the
Communications Act of 1934, as
amended, as codified at 47 U.S.C. 154(i),
301, 303, 308, 309, and 621. With this
Notice of Proposed Rulemaking, the
Federal Communications Commission is
proposing to extend the notification
requirements to operators of digital
systems at lower thresholds than those
required under existing, analog rules.
Currently, operators are required to file
FCC Form 321 to notify the Commission
when they operate at a power above a
particular threshold. This threshold was
designed to protect over-the-air users of
the spectrum from interference from
analog cable systems. The NPRM
proposes to adopt a lower threshold for
digital systems in order to provide over-
the-air users of the spectrum with an
equivalent level of protection.

The NPRM proposes to create a digital
equivalency for the Commission’s
analog rules. As a result, these rules are
designed to capture the same
respondents previously covered by the
Commission’s analog rules, but who
have transitioned, or are transitioning,
to digital operation. Further, this digital
equivalency is designed to take an
equivalent amount of time to fulfill. As
a result, absent external factors, the
hourly estimated burden will not
change as a result of this NPRM (there
will not be an increase or decrease to
the hourly burden). However,
widespread industry consolidation has
resulted in fewer, though larger,
respondents, resulting in a decrease in
the total number of estimated responses.

The NPRM does not propose that the
information to be submitted on the form
be changed. The proposed information
collection requirements for this
collection are as follows: Section

76.1804 states a Multichannel Video
Programming Distributor (MVPD) shall
notify the Commission before
transmitting any carrier of other signal
component with an average power level
across a 30 kHz bandwidth in any 2.5
millisecond time period equal to or
greater than 10 ~5 watts at any point in
the cable distribution system on any
new frequency or frequencies in the
aeronautical radio frequency bands
(108-137 MHz, 225-400 MHz). The
notification shall be made on FCC Form
321 . Such notification shall include:

(a) Legal name and local address of
the MVPD;

(b) The names and FCC identifiers
(e.g., CA0001) of the system
communities affected, for a cable
system, and the name and FCC
identifier (e.g., CAB901), for other
MVPDs;

(c) The names and telephone numbers
of local system officials who are
responsible for compliance with
§§ 76.610 through 76.616 and § 76.1803;

(d) Carrier frequency, tolerance, and
type of modulation of all carriers in the
aeronautical bands at any location in the
cable distribution system and the
maximum of those average powers
measured over a 2.5 kHz bandwidth as
described in the introductory paragraph
to this rule section;

(e) The geographical coordinates (in
NADB83) of a point near the center of the
system, together with the distance (in
kilometers) from the designated point to
the most remote point of the plant,
existing or planned, that defines a circle
enclosing the entire plant;

(f) Certification that the monitoring
procedure used is in compliance with
§76.614 or description of the routine
monitoring procedure to be used; and

(g) For MVPDs subject to § 76.611, the
cumulative signal leakage index derived
under § 76.611(a)(1) or the results of
airspace measurements derived under
§76.611(a)(2), including a description of
the method by which compliance with
the basic signal leakage criteria is
achieved and the method of calibrating
the measurement equipment.

(h) Aeronautical Frequency
Notifications, FCC Form 321, shall be
personally signed either electronically
or manually by the operator; by one of
the partners, if the operator is a
partnership; by an officer, if the operator
is a corporation; by a member who is an
officer, if the operator is an
unincorporated association; or by any
duly authorized employee of the
operator.

(i) Aeronautical Frequency
Notifications, FCC Form 321, may be
signed by the operator’s attorney in case
of the operator’s physical disability or of

his absence from the United States. The
attorney shall in that event separately
set forth the reasons why the FCC Form
321 was not signed by the operator. In
addition, if any matter is stated on the
basis of the attorney’s belief only (rather
than the attorney’s knowledge), the
attorney shall separately set forth the
reasons for believing that such
statements are true.

(j) The FCC Registration Number
(FRN).

OMB Control Number: 3060-0332.

Title: Section 76.614, Cable Television
System Regular Monitoring, and Section
76.1706, Signal Leakage Logs and Repair
Records.

Form Number: Not applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 5,000 respondents; 5,000
responses.

Estimated Time per Response:
0.0167-0.5 hours.

Frequency of Response: On occasion
reporting requirement; Recordkeeping
requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in 47 U.S.C.
302 and 303.

Total Annual Burden: 3,502 hours.

Total Annual Costs: None.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: The Commission is
seeking approval for this revised
proposed information collection from
the Office of Management and Budget
(OMB). On August 3, 2012, the
Commission released a Notice of
Proposed Rulemaking, In the Matter of
Cable Television Technical and
Operational Requirements, MB Docket
No. 12-217; FCC 12-86. This
rulemaking proposes to revise
information collection 3060-0332
which supports the Commission’s signal
leakage monitoring, logging and repair
rules that are codified at 47 CFR 76.614
and 76.1706, as required by the
obligation to manage the radio
frequency spectrum, as codified at 47
U.S.C. 302 and 303. Currently, § 76.614
requires cable operators to monitor for
leaks which exceed a particular
threshold. This threshold was designed
to protect over-the-air users of the
spectrum from interference from analog
cable systems. The NPRM proposes to
adopt a lower threshold for digital
systems in order to provide over-the-air



61354

Federal Register/Vol. 77, No. 195/Tuesday, October 9, 2012 /Proposed Rules

users of the spectrum with an
equivalent level of protection.

The NPRM proposes to create a digital
equivalency for the Commission’s
analog rules. As a result, these rules are
designed to capture the same
respondents previously covered by the
Commission’s analog rules, but who
have transitioned, or are transitioning,
to digital operation. Further, this digital
equivalency is designed to take an
equivalent amount of time to fulfill. As
a result, absent external factors, the
hourly estimated burden will not
change as a result of this NPRM (there
will not be an increase or decrease to
the hourly burden). However,
widespread industry consolidation has
resulted in fewer, though larger,
respondents, resulting in a decrease in
the total number of estimated responses.

OMB Control Number: 3060-0433.

Title: Basic Signal Leakage
Performance Report, FCC Form 320.

Form Number: FCC Form 320.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 5,550 respondents; 5,550
responses.

Estimated Time per Response: 20
hours.

Frequency of Response: On occasion
reporting requirement; Recordkeeping
requirement; Annual reporting
requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in 47 U.S.C.
302 and 303.

Total Annual Burden: 111,000 hours.

Total Annual Costs: None.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: The Commission is
seeking approval for this revised
proposed information collection from
the Office of Management and Budget
(OMB). On August 3, 2012, the
Commission released a Notice of
Proposed Rulemaking, MB Docket No.
12-217; FCC 12-86. This rulemaking
proposes to revise information
collection 3060-0433 which supports
the Commission’s cumulative signal
leakage calculation and reporting rules
that would be codified at 47 CFR 76.611
and 76.1803, as required by the
obligation to manage the radio
frequency spectrum, as codified at 47
U.S.C. 302 and 303. With this Notice of
Proposed Rulemaking, the Federal
Communications Commission is

proposing that operators of digital cable
systems calculate and report leakage at
different thresholds than those required
of analog systems. Currently, § 76.611
requires operators of coaxial-cable
television systems to tabulate leaks
above a certain threshold, and prohibits
them from operating if the accumulated
leaks exceed a particular number. These
thresholds were designed to protect
over-the-air users of the spectrum from
interference from analog cable systems.
The NPRM proposes to adopt a lower
thresholds for digital systems in order to
provide over-the-air users of the
spectrum with an equivalent level of
protection.

The NPRM does not propose that the
form submitted pursuant to Section
76.1803 be changed. The NPRM
proposes to create a digital equivalency
for the Commission’s analog rules. As a
result, these rules are designed to
capture the same respondents
previously covered by the Commission’s
analog rules, but who have transitioned,
or are transitioning, to digital operation.
Further, this digital equivalency is
designed to take an equivalent amount
of time to fulfill. As a result, absent
external factors, the hourly estimated
burden will not change as a result of
this NPRM (there will not be an increase
or decrease to the hourly burden).
However, widespread industry
consolidation has resulted in fewer,
though larger, respondents, resulting in
a decrease in the total number of
estimated responses.

Summary of the Notice of Proposed
Rulemaking

I. Introduction

1. With this Notice of Proposed
Rulemaking (“NPRM”), we propose to
update our cable television technical
rules to facilitate the cable industry’s
widespread transition from analog to
digital transmission systems.
Specifically, we seek comment on our
proposals to modernize and modify the
Commission’s proof-of-performance
rules ! and basic signal leakage
performance criteria.2 In addition, we
propose modifications throughout Part
76 to remove outdated language, correct
citations, and make other minor or non-
substantive updates. This NPRM
promotes the goals of Executive Order
13579 and the Commission’s plan
adopted thereto, whereby the
Commission analyzes rules that may be
outmoded, ineffective, insufficient, or
excessively burdensome and determines

1See 47 CFR 76.601, 605, 609, 1704, 1705, and

76.1713.

2 See 47 CFR 76.610 through 620, 76.615(a)(12),
76.1706, 76.1803 through 1804.

whether any such regulations should be
modified, streamlined, expanded, or
repealed.? As set forth below, we seek
to adopt clear and effective rules that
reflect technological advancements in
the cable television industry, and apply
them to cable operators in a way that is
minimally burdensome.

II. Background

2. The cable television industry is
rapidly transitioning to digital service.
The vast majority of cable system
operators offer digital service,* and
several cable system operators have
already migrated to “all-digital”
service.® Today, more than 80 percent of
cable customers subscribe to some level
of digital service, and that percentage is
expected to increase to 84 percent by
the end of this year.¢ Cable television
operators’ transition to more efficient
digital technology has freed up their
limited bandwidth so they can offer new
and improved products and services,
such as high-definition (“HD”) video
programming, high-speed Internet
access, and digital voice services.? For
this reason, we expect most cable

3 See Executive Order No. 13579, section 2, 76 FR
41587 (July 11, 2011); Final Plan for Retrospective
Analysis of Existing Rules, Public Notice, 2012 WL
1851335 (rel. May 18, 2012) (also available at http://
transition.fcc.gov/Daily_Releases/Daily_Business/
2012/db0521/DOC-314166A1.doc).

4While digital service has become the most
prevalent cable service, most cable systems that
offer digital service still maintain some analog
channel offerings. These cable systems are called
“hybrid” systems.

5We note, for example, that BendBroadband and
RCN have completed their transition to all-digital
service, and Comcast and Cablevision are rapidly
transitioning to all-digital service. See Carriage of
Digital Television Broadcast Signals: Amendment to
Part 76 of the Commission’s Rules, Fifth Report and
Order, FCGC 12-59, 77 FR 36178 at 36183, para. 13,
n.58, June 18, 2012 (“Viewability Sunset Order”).
Comcast expects to have completed transitioning to
all-digital service in 50% of its footprint by the end
of 2012. See Comcast Comments in MB Docket No.
11-169 at 4.

6 See SNL Kagan, “Video growth enjoys seasonal
lift in Q1; service providers notch sub gains,” (May
16, 2012) (“More than 80% of basic subs are now
digital.”); SNL Kagan, “SNL Kagan’s 10-Year Cable
TV Projections,” (Jul. 28, 2011). SNL Kagan projects
that the percentage of cable subscribers subscribing
to digital cable service will reach about 84 percent
by year-end 2012, 88 percent by year-end 2013, 91
percent by year-end 2014, and 93 percent by year-
end 2015. Id. See also NCTA'’s statistics, available
at http://www.ncta.com/statistics.aspx (last visited
June 9, 2012) (indicating an 80.2% digital
penetration rate (the percentage of total cable video
customers that subscribe to a digital tier of cable
service)).

7 See, e.g., Viewability Sunset Order, 77 FR at
36185, para. 16. See also NCTA News Release,
“Cable’s Digital Transformation Providing
Consumers with Advanced Technology, Lower
Prices and Enhanced Competition,” (dated Jul. 29,
2009), available at http://www.ncta.com/
ReleaseType/MediaRelease/Cables-Digital-
Transformation-Providing-Consumers-with-
Advanced-Technology-Lower-Prices-and-
Enhanced.aspx.


http://www.ncta.com/ReleaseType/MediaRelease/Cables-Digital-Transformation-Providing-Consumers-with-Advanced-Technology-Lower-Prices-and-Enhanced.aspx
http://www.ncta.com/ReleaseType/MediaRelease/Cables-Digital-Transformation-Providing-Consumers-with-Advanced-Technology-Lower-Prices-and-Enhanced.aspx
http://www.ncta.com/ReleaseType/MediaRelease/Cables-Digital-Transformation-Providing-Consumers-with-Advanced-Technology-Lower-Prices-and-Enhanced.aspx
http://www.ncta.com/ReleaseType/MediaRelease/Cables-Digital-Transformation-Providing-Consumers-with-Advanced-Technology-Lower-Prices-and-Enhanced.aspx
http://www.ncta.com/ReleaseType/MediaRelease/Cables-Digital-Transformation-Providing-Consumers-with-Advanced-Technology-Lower-Prices-and-Enhanced.aspx
http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0521/DOC-314166A1.doc
http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0521/DOC-314166A1.doc
http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0521/DOC-314166A1.doc
http://www.ncta.com/statistics.aspx
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operators will eventually transition to
all-digital systems.® Accordingly, in this
NPRM, we propose revisions and
updates to our technical standards that
would apply to the operation of “all-
digital”” and “hybrid” cable systems.

3. We specifically examine several of
our technical rules ranging from those
that ensure cable customers receive a
good quality signal to those that protect
spectrum users from interference by
cable systems. This examination is
necessary because our cable television
technical rules were largely established
when analog technology was
predominant and digital technology was
rare. As a result, our current rules treat
the use of digital technology as an
exception rather than the rule. For
example, our current proof-of-
performance (or signal quality) rules
permit cable operators that use ‘“non-
conventional” technologies (i.e., non-
analog) to file individual waivers in
which the Commission might substitute
alternative technical standards to ensure
a good quality signal.? The Commission
has received several such petitions
based on cable operators transitioning to
all-digital operation.1® Instead of
addressing these issues on a case-by-
case basis, however, we believe that it
is necessary to establish clear and
generally applicable technical rules
governing the signal quality of digital
channels. In the cumulative signal
leakage context, our existing rules
require multichannel video
programming distributors (MVPDs)
operating coaxial cable systems to
protect certain aeronautical frequencies
from interference by analog signals, but
provide no guidance about how to
provide aeronautical protection from
their digital signals. Additionally, we
address numerous technical rules that
have become outdated as a result of
external factors. By addressing the gaps
in our rules arising from these industry
changes, we intend to provide operators
with greater certainty regarding the
standards that must be met in order to
establish a good quality signal. In
addition, updating our rules will help
protect aeronautical distress and safety

8 See, e.g., Viewability Sunset Order, 77 FR at
36178, para. 13. An all-digital cable system offers
only digital service to its subscribers, while a
hybrid cable system offers both analog and digital
cable service to its subscribers.

947 CFR 76.605(b).

10 See, e.g., RCN Corporation Petition for Special
Relief, CSR-8166 and CSR-8301-Z (2010), Bend
Cable Communications, LLC, Petition for Special
Relief, CSR—-8294—-Z (2010), Petition of the City of
Burlington, VT, D/B/A Burlington Telecom, for
Relief from Proof of Performance Testing, CSR—
8273-Z (2009), Massillon Cable TV, Inc. and Clear
Picture, Inc., Petition for Special Relief, CSR-8274—
Z (2010), Jackson Energy Authority Petition for
Special Relief, CSR-6936-Z (2005).

frequencies from interference and, at the
same time, allow operators to utilize
their spectrum more efficiently.

4. Proof-of-Performance. The
Commission has maintained technical
standards since 1972 to govern the
signal quality cable television systems
deliver to consumers.!* Our rules focus
on the electrical characteristics of
analog television signals and set
thresholds for numerous aspects of the
signals when measured at subscribers’
terminals to ensure that subscribers
receive good quality cable signals.12
These standards, plus the requirement
that operators test their systems and
maintain the results of these tests in
their public files, are collectively called
“proof-of-performance” rules. The Cable
Television Consumer Protection and
Competition Act of 1992 added section
624(e) of the Communications Act to
establish a statutory mandate for cable
TV signal quality standards.'® The
statute requires the Commission to
“update such standards periodically to
reflect improvements in technology.” 14
Since 1992, the Commission has
adopted slight modifications to these
rules,?5 but the underlying assumption
of the rules, analog transmission
technology, remains unchanged.

5. When the Commission adopted the
current technical standards in 1992, it
declined to extend the standards to the
then-nascent practice of delivering cable

11 See Amendment of Part 74, Subpart K, of the
Commission’s Rules and Regulations Relative to
Community Antenna Television Systems, Report
and Order, 37 FR 3252, Feb. 12, 1972.

12 Specific signal characteristics that the rules
address include aural carrier center frequency
location and relative signal level; visual signal
carrier signal level, amplitude characteristics of
each subcarrier, and signal level to noise ratio;
terminal isolation, hum modulation, and color
carrier signal characteristics. See 47 CFR 76.605;
Cable Television Technical and Operational
Requirements, Report and Order, FCC 92-61, 57 FR
11000, April 1, 1992 (1992 Order”), aff'd in part
and modified in part, Memorandum Opinion and
Order, FCC 92-508, 57 FR 61009, Dec. 23, 1992
(“1992 Reconsideration Order”).

1347 U.S.C. 544(e) (requiring the establishment of
“minimum technical standards relating to cable
systems’ technical operation and signal quality”).

14]d.

15 See, e.g., Metric Conversion of Parts 1, 2, 18,
21, 22, 23, 25, 36, 61, 6368, 69, 73, 74, 76, 78, 80,
87, 90, and 94 of the Commission’s Rules, Order,
58 FR 44952, Aug. 25, 1993 (converting the
Commission’s rules to metric); Implementation of
Section 17 of the Cable Television Consumer
Protection and Competition Act of 1992;
Compatibility Between Cable Systems and
Consumer Electronics Equipment, First Report and
Order, 59 FR 25339, May 16, 1994 (requiring cable
systems to adopt the EIA 1S-132 standard channel
plan); Amendment of Part 76 of the Commission’s
Rules to Extend Interference Protection to the
Marine and Aeronautical Distress and Safety
Frequency 406.25 MHz, Report and Order, 69 FR
57862, Sept. 28, 2004 (“406 MHz Order”) (requiring
cable systems to adopt the CEA-542-B channel
plan and removing various expired clauses).

television using digital signals.1¢ The
Commission explained that technical
standards for ““digital transmission
techniques * * * may be vastly
different than those for analog NTSC
signals,” but that it “retain[s] authority
* * *to address this issue at a later
time should the adoption of technical
standards * * * appear necessary or
desirable.” 17 Since the analog rules
were adopted in 1992, an increasing
number of cable television systems have
adopted digital delivery technologies.
The majority of digital signals today are
being delivered digitally via quadrature
amplitude modulation (“QAM”) over
hybrid fiber-coax (“HFC”) cable plant.18
Non-QAM digital cable systems have
also emerged, though in far smaller
numbers than QAM/HFC systems, and
primarily utilize Internet Protocol (“IP”’)
delivery over either fiber-optic cable or
DSL-based transmission 19 over twisted-
pair copper wires. Most recently, QAM-
based operators have begun trials of
DOCSIS-based 20 IP delivery of cable
service over HFC cable plant.21
Therefore, in this NPRM, we propose to
establish proof-of performance rules that
specifically address these advances in
digital technology.

16 See 1992 Order.

17 Id. NTSC refers to the analog television system
developed by the National Television System
Committee and was the standard employed for
analog broadcast television and analog cable
television in the United States.

18 Digital (QAM) transmission differs from analog
(NTSC) transmission in two key ways. First, the
digital carrier encodes multiple video and audio
streams as well as associated meta-data as a single
data stream which is parsed by the subscriber’s
equipment. Second, as a radio frequency signal, the
QAM signal no longer contains the three distinct
sub-carriers that make up an analog television
signal, but instead appears in the spectrum in what
is commonly referred to as a “haystack.” Therefore,
concepts such as the aural carrier separation from
the video carrier are simply no longer applicable as
these carriers are no longer distinct radio frequency
components. Further, even where a signal
characteristic could be measured for both an analog
and digital signal, such as signal to noise ratio, the
level of performance required for a digital QAM
signal to be received and properly decoded is not
the same as the signal to noise ratio required for the
visual carrier of an analog television signal. See
Walter Ciciora, et al., Modern Cable Television
Technology 148-151 (2nd Ed. 2004).

19 See 1992 Order. “DSL” stands for Digital
Subscriber Line and is the technology employed by
many MVPDs that utilize telephone networks to
deliver video signals. Video is typically provisioned
over VDSL (Very-high-bitrate DSL), providing up to
52 Mbps downstream or ADSL2+ (Asynchronous
DSL version 2+), providing up to 24 Mbps
downstream.

20 DOCSIS is the Data Over Cable Service
Interface Specification, and is the standard by
which cable operators provide cable modem service
to customers. See H. Newton, Newton’s Telecom
Dictionary 265, (20th ed. 2004).

21 See Sean Portnoy, Comcast Testing out IPTV
Service at MIT to Compete Better Against Online
Video Rivals, ZDNet (May 26, 2011).
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6. Cable Signal Leakage—Protection
of Aeronautical Channels. In addition to
the minimum technical standards for
signal quality, the Commission
maintains a comprehensive testing,
reporting, and repair regime to address
the issue of interference caused by
unintentional emissions from MVPDs.
Established in 1984 after the
Commission convened an advisory
committee on the issue, the signal
leakage rules require MVPDs that
operate coaxial cable plants
(specifically, what are commonly
referred to as “cable systems” as well as
additional “non-cable” 22 systems) and
use the designated aeronautical
communications bands at 108 to 137
MHz and 225 to 400 MHz to notify the
Commission prior to doing so and to
begin a regimen of routine monitoring to
identify and correct any instances of
signal leakage. These rules were
established prior to the current
widespread deployment of digital cable
technology by cable and non-cable
operators, and must be updated to
provide adequate protection to
aeronautical frequencies. Specifically,
with regard to the “offset” requirement
for analog signals, the Commission must
account for the inability of digital
signals to be “offset” relative to
aeronautical channels and the
implications this has on the interference
potential of the signals. In this NPRM,
we propose adjustments to our various
signal leakage thresholds and modify
our procedures for systems utilizing
digital transmission to provide adequate
protection of the aeronautical channels.

III. Discussion

7. Below, we seek comment on
proposed modifications to our cable
television technical rules to specifically
address the provision of digital cable
service. The Commission especially
seeks comment on the costs and benefits
of the rule changes proposed below,
along with data supporting the
assessments. The Commission further
welcomes comment on any other

22 “Non-cable” systems are those MVPDs that are
exempted from the Commission’s legal definition of
a cable system, but that are subject to some the
Commission’s cable technical rules based on their
technical characteristics. See 47 CFR 76.5(a).
Examples of these systems include facilities that
serve only to retransmit the television signals of one
or more television broadcast stations (such as
master antenna systems), facilities that serve
subscribers without using any public right-of-way
(such as private cable operations, hotels, motels,
prisons, and so on), and “open video systems” that
comply with Section 653 of the Communications
Act. See 47 CFR 76.5(a)(1) through (5). These
systems are required to comply with the
Commission’s aeronautical frequency notification
and signal leakage rules where technically
applicable.

technical rules that may have become
unworkable or ineffective as a result of
the transition to digital, the
diversification of transmission
technologies now employed by the cable
industry, or other developments in
technology.23

A. Proof of Performance

8. Our proof-of-performance rules
require a cable operator to provide a
good quality signal to its customers and
enable the Commission to evaluate
compliance with this requirement.24
These rules include the following:
Section 76.601 (testing requirement),

§ 76.605 (technical standards), § 76.609
(methods and requirements for
performing the tests), §§76.1704 and
76.1705 (recordkeeping requirements),
and §76.1713 (process for resolving
complaints regarding signal quality).25
In keeping with our statutory mandate
to update our proof-of-performance
rules to reflect improvements in
technology,26 we seek comment on
updating these rules as they apply to
QAM digital systems and non-QAM
digital systems. In addition, we consider
testing and recordkeeping issues, such
as how many points in a system must
be tested, how many channels on a
system must be tested, and certain
ancillary issues.

9. In this NPRM, we specifically
address the issue of how to establish
digital proof of performance standards
that are similar in function to the analog
proof of performance standards we
adopted in the 1992 Order.27 At the time

23 See 47 CFR 76.601 through 640 (“Subpart K—
Technical Standards”).

24 We note that the Commission’s proof-of-
performance rules are used not just by the
Commission, but also by local franchising
authorities who frequently operate as the first line
in addressing constituent complaints against a local
cable operator. Local Franchising Authorities enter
into agreements with cable operators (among other
service providers in their communities), and
establish the conditions under which cable
operators may use public rights-of-way and other
community resources. As a result of this contractual
relationship, cable operators may have obligations
to local franchising authorities in addition to those
required by the Commission. Further, while some
franchising has transitioned to the state level, local
franchising authorities typically retain control over
their local public rights-of-way. See 1992 Order at
2023, para. 5.

25 See 47 CFR 76.601, 605, 609, 1704, 1705, and
76.1713. We also note that the Commission has
placed certain technical performance requirements
on digital cable operators with more than 750 MHz
of activated channel capacity as part of their
required support for unidirectional cable products.
See 47 CFR 76.640(b)(1)(i) (requiring compliance
with SCTE 40 2003: “Digital Cable Network
Interface Standard”). We draw on this precedent in
our proposal regarding QAM-based digital cable
proof-of-performance requirements.

26 See 47 U.S.C. 544(e).

27 See 47 CFR 76.601, 76.605, and 76.609. These
standards measure the electrical characteristics of
an analog cable signal on coaxial cable.

of the 1992 Order, analog cable
transmission was predominant and
possessed uniform characteristics,
which made adoption of technical
standards relatively straightforward. As
mentioned above, today, QAM
transmission is the dominant form of
digital cable transmission. Unlike
analog cable transmission, however,
QAM is not uniform and may appear in
a variety of configurations such as 64
QAM, 256 QAM, and potentially 1024
QAM, each requiring different
performance standards.28 Further, non-
QAM digital systems using such
technologies as VDSL, ADSL2+, or
transmitting via fiber-optic cables, now
make up an increasing percentage of
digital systems. We are also confronted
with the potential decoupling of the
concept of signals of “good technical
quality” (i.e., a highly reliable signal)
from the concept of signals of “good
visual quality.” In analog transmission,
operators would replicate the exact
electrical signal provided by the
programming provider and the primary
factor impacting signal quality was the
quality of the electrical transmission
(i.e., a highly reliable signal provides
good visual quality). In contrast, with
digital transmission, operators will often
re-compress the signal to relieve
capacity constraints or support different
devices.29 If the operator is too
aggressive in this re-compression, or if
the signal processing equipment in the
head-end introduces errors, a viewer
may perceive a poor quality of video
even though the transmission is perfect.
Accordingly, we seek comment on
whether we should consider qualitative
measures to assess consumer
perceptions of video quality. We seek
specific comment on the pros and cons
of adopting subjective consumer
perception measures as opposed to or in
addition to adopting objective
measurements for assessing signal
quality. Overall, we seek to develop the
optimal approach to ensure that digital
cable subscribers receive good quality

28 Quadrature Amplitude Modulation, or QAM is
a sophisticated modulation technique, using
variations in signal amplitude and phase, that
allows multiple bits to form a single “symbol,”
which is then impressed on a single sine wave.
“Quadrature” refers to the fact that four distinct
amplitude levels are defined. 16 QAM creates a
symbol of 4 bits through 16 distinct signal points,
or variations in amplitude and phase (2 raised to
the 4th power equals 16). 64 QAM, by extension,
conveys 6 bits through 64 distinct signal points (2
raised to the 6th power equals 64). 256 QAM
conveys 8 bits per symbol, and 1024 QAM conveys
10. See H. Newton, Newton’s Telecom Dictionary
674, (20th ed. 2004).

29 We note that cable operators receive digital
signals that are already compressed; therefore, any
alteration to the signals is considered
recompression.
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signals, while imposing a minimal
regulatory burden on cable operators,
and we seek comment on the costs and
benefits associated with our proposals.

1. Standards for QAM-Based Digital
Cable Systems

10. We propose to adopt the standard
established by the Society of Cable
Telecommunications Engineers, the
SCTE 40 Digital Cable Network Interface
Standard, as the signal quality standard
for QAM-based digital cable systems
and, in addition, propose to require
testing and documentation that
demonstrates compliance with the
metrics associated with this standard.3°
We tentatively conclude that the
relatively straightforward SCTE 40
standard provides the best source of the
digital proof-of-performance metrics.
This standard is currently incorporated
into our rules supporting unidirectional
digital cable televisions and products,
and is thus already followed by a
significant portion of QAM digital cable
operators.3! In the unidirectional
CableCARD proceeding, the
Commission, consumer electronics
industry, and cable industry determined
that standardizing certain attributes of
the network would be necessary for
such products to be successful.32 The
Commission noted that such digital
standards were already supported by
some systems, with widespread
adoption forthcoming, and that such
standards encapsulated the common
performance metrics well.33 As a result,
selection of SCTE 40 2003 was
unopposed by any party.34 For these
same reasons, we believe that selecting
an existing industry-developed standard
and well-focused set of measurements
for digital cable places little to no

30 See Society of Cable Telecommunications
Engineers ANSI/SCTE 40 2011: Digital Cable
Network Interface Standard, available at http://
www.scte.org/documents/pdf/standards/SCTE_40_
2011.pdf (““SCTE 40 2011”). SCTE 40 2011
describes the basic technical operational
characteristics for digital cable systems using QAM,
including such characteristics as relative channel
power, carrier-to-noise ratios, and adjacent-channel
characteristics.

31 See 47 CFR 76.640(b)(1)(i). The rules apply to
cable systems operating at 750 MHz or greater.

32 See Implementation of Section 304 of the
Telecommunications Act of 1996, Commercial
Avuailability of Navigation Devices, Report and
Order, FCC 03-225, 68 FR 66734, Nov. 28, 2003
(“CableCARD Order”) (incorporated for use by 47
CFR 76.640(b)(1)(i)). In the unidirectional
CableCARD proceeding, the Commission
incorporated SCTE 40 2003 into its rules. In Section
II1.D below, we propose to update our incorporation
for § 76.640 to the 2011 version of this standard as
well, as these versions are substantively the same,
and only minor updates to certain parameters,
administrative clarifications, and ANSI certification
have been changed.

33 See CableCARD Order.

34]d.

additional burden on cable operators yet
will ensure that consumers receive good
signal quality. The SCTE has
subsequently updated the SCTE 40
standard and it has received the
American National Standards Institute
(ANSI) approval.35 Accordingly, we
tentatively conclude that we should
incorporate the current version of that
standard, SCTE 40 2011, into our rules
as minimum signal quality standards for
QAM digital cable service. We seek
comment on our proposal and tentative
conclusions. We also seek comment on
any alternative standards that could be
used to ensure a good quality digital
signal.

11. We continue to believe that testing
and documentation is essential to
ensuring compliance and permitting
effective enforcement of our proof-of-
performance rules. Therefore, in
addition to adopting SCTE 40 2011 as
the standard for digital proof-of-
performance, we propose to require
QAM-based cable operators to
document the successful completion of
proof-of performance testing to
demonstrate compliance. SCTE 40 2011
contains tables with entries detailing the
metrics for compliance. We tentatively
conclude that operators should perform
a test for each of the entries located on
those tables dealing with the delivery of
cable video signals, but not those
dealing with upstream or downstream
data performance.?® We seek comment
on this tentative conclusion.
Additionally, similar to the analog
context, while operators are required to
comply with the standard on every
applicable channel, we only propose to
require operators to test all channels
and document their compliance with
the standard’s parameters that pertain to
the relationships between channels, and
to test and document a subset of
channels for compliance with the
standard’s parameters that pertain to
individual channel characteristics.
Thus, we propose to require the
Adjacent Channel Levels (SCTE 40
2011, Table 6) and Nominal Power
Levels (SCTE 40 2011, Table 5) to be
tested across every QAM channel on the

35 See ANSI/SCTE 40 2011 Digital Cable Network
Interface Standard, American National Standards
Institute, available at http://webstore.ansi.org/
RecordDetail.aspx?sku=ANSI/SCTE+40+2011.

36 We observe that these parameters primarily
relate to two-way services, such as data service and
video-on-demand, which we do not propose
including within the testing requirements. In SCTE
40, these parameters are contained in Table 2 and
Table 3, the Forward and Reverse Data Channel
(FDC and RDC) Tables. Table 1, the Digital Cable
Network Frequency Bands, indicates the frequency
bands in which various channels may operate, and
while compliance with this provision is required,
testing and documentation of compliance is not.
See SCTE 40 2011 at Tables 1, 2, 3.

system. Similarly, we propose that the
channel-specific standards for normal
video channels contained in the
Forward Application Transport table
(SCTE 40 2011,