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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0328; Directorate
Identifier 2011-NM-259-AD; Amendment
39-17162; AD 2012-16-15]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This AD was prompted by
reports of jamming/malfunctioning of
the left-hand engine thrust control
mechanism. This AD requires modifying
the left-hand engine upper core-cowl.
We are issuing this AD to prevent
jamming/malfunctioning of the left-
hand engine thrust control mechanism,
which could lead to loss of control of
the airplane.

DATES: This AD becomes effective
September 25, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 25, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mazdak Hobbi, Aerospace Engineer,

Propulsion and Services Branch, ANE—
173, FAA, New York Aircraft

Certification Office, 1600 Stewart
Avenue, Westbury, NY 11590;
telephone (516) 228-7330; fax (516)
794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 6, 2012 (77 FR 20746).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

There have been several reported incidents
of jamming/malfunctioning of the left hand
(L/H) engine thrust control mechanism on
the affected aeroplanes. The investigation has
shown that an improperly stowed or
dislodged upper core-cowl-door Hold Open
Rod, can impede a Fuel Control Unit (FCU)
function by obstructing the movement of the
FCU actuating lever arm, hence rendering the
L/H engine thrust control inoperable.

Due to the engine’s orientation, the subject
FCU fouling is limited only to the L/H engine
installation on the affected twin engine
powered aeroplanes; however the potential
hazard of any in-flight engine shut down
caused by jammed engine fuel control lever
is a safety concern that warrants mitigating
action.

In order to help alleviate the possibility of
an in-flight engine shut down due to the
subject fouling of the FCU lever by the core-
cowl-door Hold Open Rod, Bombardier has
issued a Service Bulletin (SB) to install a new
bracket at the L/H engine upper core-cowl-
door location. This [Canadian] directive is
issued to mandate the incorporation of the
SB 601R-71-033 on the affected aeroplanes.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 20746, April 6, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

o Are consistent with the intent that
was proposed in the NPRM (77 FR
20746, April 6, 2012) for correcting the
unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 20746,
April 6, 2012).

Costs of Compliance

We estimate that this AD will affect
601 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $54 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $134,624, or
$224 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:
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1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 20746, April
6, 2012), the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2012-16-15 Bombardier, Inc.: Amendment
39-17162. Docket No. FAA-2012-0328;
Directorate Identifier 2011-NM—-259-AD.

(a) Effective Date

This airworthiness directive (AD) becomes

effective September 25, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600—2B19 (Regional Jet Series 100 & 440)
airplanes, certificated in any category; serial
numbers 7003 through 7067 inclusive, 7069

through 7990 inclusive, and 8000 through
8112 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 71: Powerplant.

(e) Reason

This AD was prompted by reports of
jamming/malfunctioning of the left-hand
engine thrust control mechanism. We are
issuing this AD to prevent jamming/
malfunctioning of the left-hand engine thrust
control mechanism, which could lead to loss
of control of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Actions

Within 36 months or 6,000 flight hours
after the effective date of this AD, whichever
occurs first: Modify the left-hand engine
upper core-cowl, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-71-033, dated August
24, 2011.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the New York ACO, send it to
ATTN: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone 516—-228-7300;
fax 516—-794-5531. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(i) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2011-38, dated October 19,
2011; and Bombardier Service Bulletin 601R—
71-033, dated August 24, 2011; for related
information.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bombardier Service Bulletin 601R-71—
033, dated August 24, 2011.

(ii) Reserved.

(3) For Bombardier service information
identified in this AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone 514—
855-5000; fax 514—855—7401; email
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on August
9, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-20172 Filed 8-20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 16 and 118

[Docket No. FDA-2011-D-0398]

Guidance for Industry: Questions and
Answers Regarding the Final Rule,
Prevention of Salmonella Enteritidis in
Shell Eggs During Production,
Storage, and Transportation;
Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of availability.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing the availability of a
guidance entitled “Guidance for
Industry: Questions and Answers
Regarding the Final Rule, Prevention of
Salmonella Enteritidis in Shell Eggs
During Production, Storage, and
Transportation.” The guidance contains
questions we have received on the final
rule since its publication and responses
to those questions, and is intended to
assist egg producers and other persons
who are covered by the final rule.
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DATES: Submit either electronic or
written comments on Agency guidances
at any time.
ADDRESSES: Submit written requests for
single copies of the guidance to the
Division of Plant and Dairy Food Safety/
Office of Food Safety, Center for Food
Safety and Applied Nutrition (HFS-
315), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740. Send one self-addressed
adhesive label to assist that office in
processing your requests. See the
SUPPLEMENTARY INFORMATION section for
electronic access to the guidance.
Submit electronic comments on the
guidance to http://www.regulations.gov.
Submit written comments on the
guidance to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.
FOR FURTHER INFORMATION CONTACT:
Nancy Bufano, Center for Food Safety
and Applied Nutrition (HFS-316), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
240-402-1493.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of July 9, 2009
(74 FR 33030), we issued a final rule
requiring shell egg producers to
implement measures to prevent
Salmonella Enteritidis (SE) from
contaminating eggs on the farm and
from further growth during storage and
transportation, and requiring these
producers to maintain records
concerning their compliance with the
final rule and to register with FDA. This
final rule became effective September 8,
2009. In the Federal Register of July 13,
2011 (76 FR 41157), we made available
a draft guidance entitled “Questions and
Answers Regarding the Final Rule,
Prevention of Salmonella Enteritidis in
Shell Eggs During Production, Storage,
and Transportation”” and gave interested
parties an opportunity to submit
comments by September 12, 2011. We
have reviewed and evaluated these
comments and have modified the
guidance where appropriate.

This guidance is being issued
consistent with FDA’s good guidance
practices regulation (21 CFR 10.115).
The guidance represents our current
thinking on how to interpret the
requirements in the final rule, including
questions and answers on compliance
dates; coverage; definitions; SE
prevention measures; sampling and
testing for SE; registration; and
compliance and enforcement. It does
not create or confer any rights for or on
any person and does not operate to bind

FDA or the public. An alternate
approach may be used if such approach
satisfies the requirements of the
applicable statutes and regulations.

II. Paperwork Reduction Act of 1995

This guidance refers to previously
approved collections of information
found in FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
21 CFR 118.5, 118.6, 118.10, and 118.11
have been approved under OMB control
number 0910-0660.

III. Comments

Interested persons may submit written
comments regarding this document to
the Division of Dockets Management
(see ADDRESSES) or electronic comments
to http://www.regulations.gov. It is only
necessary to send one set of comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

IV. Electronic Access

Persons with access to the Internet
may obtain the guidance at http://
www.fda.gov/FoodGuidances or http://
www.regulations.gov. Always access an
FDA document using the FDA Web site
listed previously to find the most
current version of the guidance.

Dated: August 13, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-20383 Filed 8—-20-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9597]

RIN-1545-BF34

Deductions for Entertainment Use of
Business Aircraft; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document corrects the
final regulation (TD 9597) that was
published in the Federal Register on
Wednesday, August 1, 2012, (77 FR

45480), relating to the use of business
aircraft for entertainment.

DATES: Effective Date: This correction is
effective on August 21, 2012 and is
applicable on August 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Michael Nixon (section 274), (202) 622—
4930; or Lynne A. Camillo (section 61),
(202) 622-6040 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The final regulation (TD 9597) that is
the subject of this correction is under
section 274 of the Internal Revenue
Code.

Need for Correction

As published, TD 9597 contains an
error that may prove to be misleading
and is in need of clarification.

Correction of Publication

Accordingly, the publication of the
final regulation (TD 9597) that was the
subject of FR Doc. 2012-18693, is
corrected as follows:

On page 45480, column 1, under the
caption DATES: line five, the language
“1.274-9(e), and 1.274-10(h)” is
corrected to read ““1.274-9(e), and
1.274-10(g)”.

LaNita Van Dyke,

Chief, Legal Processing Division, Associate
Chief Counsel, Procedure and
Administration.

[FR Doc. 2012-20436 Filed 8—20-12; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket No. USCG-2011-0551]
RIN 1625-AA00; 1625-AA08

Special Local Regulation and Safety
Zone; America’s Cup World Series
Regattas, San Francisco Bay; San
Francisco, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
established a special local regulation
and a safety zone for sailing events
scheduled to occur on the waters of San
Francisco Bay adjacent to the City of
San Francisco waterfront in the vicinity
of the Golden Gate Bridge and Alcatraz
Island. This rule will revise the start
time for enforcement on August 26,
2012, to 11:30 a.m. instead of noon. This
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change will protect mariners transiting
the area from the dangers associated
with the sailing events. Unauthorized
persons or vessels are prohibited from
entering into, transiting through, or
remaining in the safety zone without
permission of the Captain of the Port or
their designated representative.

DATES: This rule is effective from
August 21, 2012, until August 26, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2011-0551. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Lieutenant DeCarol
Davis, U.S. Coast Guard Sector San
Francisco; telephone (415) 399-7443 or
email at D11-PF-
MarineEvents@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

APA  Administrative Procedure Act
ACRM America’s Cup Race Management
DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On July 17, 2012, the Coast Guard
published a temporary final rule
regulating the on-water activities
associated with the 2012 America’s
Cup World Series” regatta scheduled to
occur August 21-26, 2012 (77 FR
41902). That rule created a special local
regulation and safety zone to be
enforced from noon until 5 p.m. on
those days.

On August 11, 2012, the Coast Guard
received notification from America’s
Cup Race Management (ACRM) that the
race scheduled to occur on August 26,
2012, would begin 30 minutes earlier in
order to maintain schedules for
television coverage and broadcasting.
Regulating on-water activities associated
with the regatta during those 30 minutes
is necessary to protect the public from

the dangers posed by the high speeds of
the sailing vessels operating during this
media coverage. The time remaining
before the scheduled August 26th race
does not allow for public comment on
this change. Publishing a rule is in the
public’s interest, however, to provide
for the safety of mariners transiting the
area and to notify the public of planned
on-water activities. The timing of
enforcement also was addressed in
public comments the Coast Guard
received and considered in
development of the rule published on
July 17, and based on those comments
the Coast Guard believes that starting
enforcement 30 minutes earlier on one
day will not interfere with other
waterway uses.

Accordingly, the Coast Guard is
issuing this temporary final rule without
prior notice and opportunity to
comment pursuant to authority under
section 4(a) of the Administrative
Procedure Act (APA) (5 U.S.C. 553(b)).
This provision authorizes an agency to
issue a rule without prior notice and
opportunity to comment when the
agency for good cause finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” For the reasons described
above, the Coast Guard finds under 5
U.S.C. 553(b)(B) that good cause exists
for not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because publishing an NPRM
would be contrary to the public interest.

Similarly, under 5 U.S.C. 553(d)(3),
the Coast Guard finds that good cause
exists for making this rule effective less
than 30 days after publication in the
Federal Register. For the reasons stated
above, delaying the effective date would
be contrary to the public interest.

B. Basis and Purpose

Under 33 CFR 100.35, the Coast
Guard District Commander has
authority to promulgate certain special
local regulations deemed necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
immediately after an approved regatta or
marine parade. The Commander of
Coast Guard District 11 has delegated to
the Captain of the Port (COTP) San
Francisco the responsibility of issuing
such regulations. The COTP also has the
authority to establish safety zones under
33 CFR 1.05-1(f) and 165.5.

From August 21-26, 2012, the City of
San Francisco plans to host America’s
Cup World Series regattas as part of a
circuit of sailing events being conducted
at other U.S. and international venues.
On July 17, 2012, the Coast Guard
published a temporary final rule
establishing a special local regulation

and temporary safety zone to govern
these events from noon to 5 p.m. (77 FR
41902); however, the events on August
26, 2012, will start earlier to maintain
the event’s television broadcast
schedule. To protect the public during
this media coverage, the Coast Guard is
revising the enforcement provisions of
the July 17 rule to provide for
enforcement from 11:30 a.m. until 5
p.m. on August 26, 2012. This change is
necessary to ensure the safety of
mariners transiting the area from the
dangers associated with the sailing
events.

C. Discussion of the Temporary Final
Rule

The location and restrictions of the
special local regulation established at 33
CFR 100.T11-0551A and the safety zone
established at 33 CFR 165.T11-0551
remain as they were published on July
17, 2012, and are not changed by this
rule. The enforcement periods of both
the special local regulation and the
safety zone are revised to reflect
enforcement from 11:30 a.m. until 5
p.m. on August 26, 2012, instead of
from noon until 5 p.m. as originally
established. Enforcement on the other
program days in 2012 and 2013 is not
affected by this rule.

The effect of the special local
regulation and temporary safety zone
will be to restrict navigation in the
vicinity of the America’s Cup sailing
events. Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the restricted area.
These regulations are needed to keep
mariners and vessels away from the
immediate vicinity of the high-speed
sailing vessels participating in
America’s Cup. Movement within
marinas, pier spaces, and facilities along
the City of San Francisco waterfront is
not regulated by this rule.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
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Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders.

Although this rule restricts navigation
on San Francisco Bay, these restrictions
will only be in place for an additional
30 minutes on one day, and are limited
to a narrowly tailored geographic area.
In addition, although this rule restricts
access to the waters encompassed by the
safety zone, the effect of this rule will
not be significant because the local
waterway users will be notified via
public Broadcast Notice to Mariners to
ensure the safety zone will result in
minimum impact. The entities most
likely to be affected are waterfront
facilities, commercial vessels, and
pleasure craft engaged in recreational
activities.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule may
affect the following entities, some of
which may be small entities: Owners
and operators of waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities and
sightseeing, if these facilities or vessels
are in the vicinity of the special local
regulation and safety zone at times
when they are being enforced. This rule
will not have a significant economic
impact on a substantial number of small
entities for the following reasons: (i)
This rule will encompass only a small
portion of the waterway for a limited
period of time; (ii) vessel traffic may
pass safely around the area; (iii) vessel
traffic may pass through the area with
COTP approval; (iv) recreational vessel
operators may use spaces outside of the
affected areas; and (v) the maritime
public will be advised in advance via
Broadcast Notice to Mariners. These
measures have been implemented
during similar marine events such as
Fleet Week and have been successful.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION

CONTACT, above. Small businesses may
send comments on the actions of
Federal employees who enforce, or
otherwise determine compliance with,
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—-REG-FAIR (1-888—
734-3247). The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action does not
individually or cumulatively have a
significant effect on the human
environment. A copy of the
environmental assessment is available
in the docket.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.
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33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Parts 100 and 165 as follows:

PART 100—REGATTAS AND MARINE
PARADES

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Revise paragraph (b) of § 100.T11-
0551A to read as follows:

§100.T11-0551A Special Local
Regulation; 2012 America’s Cup World
Series.

* * * * *

(b) Enforcement Period. The
regulations in this section will be
enforced between the hours of noon and
5 p.m. on designated program days
between August 21, 2012, and August
25, 2012, and between 11:30 a.m. and 5
p-m. on August 26, 2012. The
enforcement period may be curtailed
earlier by the Captain of the Port (COTP)
or Patrol Commander. Notice of the
specific program dates and times will be
issued via Broadcast Notice to Mariners
and published by the Coast Guard in the
Local Notice to Mariners and in the
Federal Register.

* * * * *

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 4. Effective from August 21, 2012,
until August 26, 2012, suspend
paragraph (b) of § 165.T11-0551 and
add paragraph (d) to read as follows:

§165.T11-0551 Safety Zone; America’s
Cup Sailing Events.

* * * * *

(d) Location and enforcement period.
A safety zone extends 100 yards around
America’s Cup Racing Vessels from
noon until 5 p.m. on program days
between August 21, 2012, and August
25, 2012; from 11:30 a.m. until 5 p.m.
on August 26, 2012; and from 11 a.m.
until 4 p.m. on program days between
July 4, 2013, and September 23, 2013.
The enforcement period may be
curtailed earlier by the Captain of the

Port (COTP) or Patrol Commander.
Notice of the specific program dates and
times will be issued via Broadcast
Notice to Mariners and published by the
Coast Guard in the Federal Register.

* * * * *

Dated: August 14, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012-20465 Filed 8-17-12; 4:15 pm]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-0193]
RIN 1625-AA09

Drawbridge Operation Regulation,
Atlantic Intracoastal Waterway (AIWW);
Wrightsville Beach, NC; Cape Fear and
Northeast Cape Fear River;
Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the operating schedule that governs
three North Carolina Department of
Transportation (NCDOT) bridges: The
S.R. 74 Bridge, across the AIWW, mile
283.1 at Wrightsville Beach, NC; the
Cape Fear Memorial Bridge across the
Cape Fear River, mile 26.8; and the
Isabel S. Holmes Bridge across the
Northeast Cape Fear River, mile 1.0;
both in Wilmington, NC. The
modification will alter the dates and
times these bridges are allowed to
remain in the closed position to
accommodate the time and route change
of the annual YMCA Tri Span 5K & 10K
races.

DATES: This rule is effective September
20, 2012.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2012—
0193 and are available online by going
to http://www.regulations.gov, by
inserting USCG-2012—-0193 in the
“Keyword” box, and then clicking
“Search”. This material is also available
for inspection or copying at the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Terrance A. Knowles,
Environmental Protection Specialist,
Fifth Coast Guard District; telephone
(757) 398—-6587, email
terrance.a.knowles@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—-9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On May 1, 2012 we published a notice
of proposed rulemaking (NPRM)
entitled ‘“Drawbridge Operation
Regulation; Atlantic Intracoastal
Waterway (AIWW), at Wrightsville
Beach, NC; Cape Fear and Northeast
Cape Fear River, at Wilmington NC”” in
the Federal Register (77 FR 25652). We
received no comments on the published
NPRM. No public meeting was
requested, and none was held. The
current operating schedule for the S.R.
74 Bridge at Wrightsville Beach, NG, the
Cape Fear Memorial Bridge and the
Isabel S. Holmes Bridge both at
Wilmington, NC are located at 33 CFR
117.821(a)(4), 33 CFR 117.822, and 33
CFR 117.829(a), respectively. All three
operating regulations were last amended
on May 27, 2011 regarding an unrelated
issue. There have been no other
publications or efforts to reach out to
the public in the development of this
rule modification because these races
are annual races that mariners are
familiar with and this rule makes minor
adjustments to the times the bridges will
be unable to open.

B. Basis and Purpose

The YMCA Tri Span 5K and 10K
races are annual events that are held in
the Wrightsville Beach and Wilmington,
NC areas. Recently, the Wilmington
Family YMCA made a permanent
change to both the time and route of the
events. The races will continue to be
held on the second Saturday of July of
every year; however, the events will
now begin and end an hour earlier (7
a.m. to 9 a.m.) and the race routes will
now include the S.R. 74 Bridge. As a
result, the Wilmington Family YMCA,
on behalf of NCDOT, requested a change
to the operating regulations for the S.R.
74 Bridge, the Cape Fear Memorial
Bridge, and the Isabel S. Holmes Bridge.
This final rule allows the bridges to
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remain in the closed position from 7
a.m. to 9 a.m. on the second Saturday
of July of every year.

The S.R. 74 Bridge is a double-leaf
bascule drawbridge across AIWW, mile
283.1, at Wrightsville Beach, NC. It has
a vertical clearance of 20 feet at mean
high water in the closed position. The
Cape Fear Memorial Bridge is a vertical-
lift bridge across the Cape Fear River,
mile 26.8, at Wilmington, NC. It has a
vertical clearance of 65 feet above mean
high water in the closed position. The
Isabel S. Holmes Bridge is a double-leaf
bascule drawbridge with a vertical
clearance of 40 feet at mean high water
in the closed position.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard provided sixty days
for review but received no comments on
the NPRM. The Coast Guard is
amending 33 CFR 117.821(a)(4) for the
S.R. 74 Bridge, mile 283.1 at
Wrightsville Beach, NC to allow the
bridge to remain in the closed position
from 7 am. to 9 a.m. on the second
Saturday of July of every year. The Coast
Guard is amending 33 CFR 117.822 and
33 CFR 117.829(a)(4) for the Cape Fear
Memorial Bridge and the Isabel S.
Holmes Bridge, respectively, to allow
the bridges to remain in the closed
position from 7 a.m. to 9 a.m. on the
second Saturday of July of every year
from the current closure times of 8 a.m.
to 10 a.m. on the second Saturday of
July of every year. The amendments to
these operating regulations will allow
the bridges to remain in the closed
position for the racers of the annual
YMCA Tri Span 5K & 10K races to
safely cross the bridges. The Coast
Guard will issue Local Notices to
Mariners and Broadcast Notices to
Mariners every year to remind mariners
of the annual closures which will allow
them to plan their scheduled transits
accordingly.

There are no alternative routes
available to vessels transiting these
waterways. Vessels that can transit
under the bridges without an opening
may do so at any time. The bridges will
be able to open for emergencies.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory

Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Order 12866 or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under those Orders.

The changes are expected to have
minimal impacts on mariners due to the
short duration that the moveable bridges
will be maintained in the closed
position. The races have been reserved
in years past with little to no impact to
marine traffic. It is also a necessary
measure to facilitate public safety that
allows for the orderly movement of
participants before, during, and after the
races.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
of 1980 (RFA), (5 U.S.C. 601-612), as
amended, requires federal agencies to
consider the potential impact of
regulations on small entities during
rulemaking. The term ““small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard received no comments from
the Small Business Administration on
this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels needing to transit any of the
effected bridges from 7 a.m. to 9 a.m. on
the second Saturday of July of every
year. This action will not have a
significant economic impact on a
substantial number of small entities
because the rule adds minimal
restrictions to the movement of
navigation and mariners who plan their
transits in accordance with the
scheduled bridge closures can minimize
delay. Vessels that can safely transit
under the bridges may do so at any time.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person

listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have



50378

Federal Register/Vol. 77, No. 162/Tuesday, August 21, 2012/Rules and Regulations

taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets the applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969

(NEPA) (42 U.S.C. 4321-43701), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise §117.821(a)(4) toread as
follows:

§117.821 Atlantic Intracoastal Waterway,
Albermarle Sound to Sunset Beach.

(El] * % %

(4) S.R. 74 Bridge, mile 283.1, at
Wrightsville Beach, NC, between 7 a.m.
and 7 p.m., the draw need only open on
the hour; except that from 7 a.m. to 9
a.m. on the second Saturday of July of
every year, from 7 a.m. to 11 a.m. on the
third and fourth Saturday of September
of every year, and from 7 a.m. to 10:30
a.m. on the last Saturday of October of
every year or the first or second
Saturday of November of every year, the
draw need not open for vessels due to
annual races.

* * * * *

m 3. Revise §117.822 to read as follows:

§117.822 Cape Fear River.

The draw of the Cape Fear Memorial
Bridge, mile 26.8, at Wilmington need
not open for the passage of vessels from
7 a.m. to 9 a.m. on the second Saturday
of July of every year, and from 7 a.m. to
11 a.m. on the first or second Sunday of
November of every year to accommodate
annual races.

m 4. Revise §117.829(a)(4) to read as
follows:

§117.829 Northeast Cape Fear River.
(a] R
(4) From 7 a.m. to 9 a.m. on the
second Saturday of July of every year,
from 12 p.m. to 11:59 p.m. on the last
Saturday of October or the first or

second Saturday of November of every
year, and from 7 a.m. to 11 a.m. on the
first or second Sunday of November of
every year, the draw need not open for

vessels to accommodate annual races.
* * * * *

Dated: August 8, 2012.
Stephen H. Ratti,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2012—20481 Filed 8—20-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0153(a); FRL-9717—
5]

Approval and Promulgation of
Implementation Plans; Tennessee;
Knoxville; Fine Particulate Matter 2002
Base Year Emissions Inventory

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve the 1997 annual fine
particulate matter (PM, 5) 2002 base year
emissions inventory portion of the State
Implementation Plan (SIP) revision
submitted by the State of Tennessee on
April 4, 2008. The emissions inventory
is part of Tennessee’s April 4, 2008,
attainment demonstration SIP revision
that was submitted to meet the section
172(c) Clean Air Act (CAA or Act)
requirements related to the Knoxville
nonattainment area for the 1997 annual
PM, 5 national ambient air quality
standards (NAAQS), hereafter referred
to as “‘the Knoxville Area” or “Area.”
The Knoxville nonattainment area is
comprised of Anderson, Blount, Knox
and Loudon Counties in their entireties
and a portion of Roane County that
includes the Tennessee Valley
Authority’s Kingston Fossil Plant. This
action is being taken pursuant to section
110 of the CAA.

DATES: This direct final rule is effective
on October 22, 2012 without further
notice, unless EPA receives relevant
adverse comment by September 20,
2012. If EPA receives such comment,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that this rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0153, by one of the
following methods:
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1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: “EPA-R04-OAR-2010—
0153,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2010-
0153. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA

Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Richard Wong, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—8726.
Mr. Wong can be reached via electronic
mail at wong.richard@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

II. Analysis of the State’s Submittal

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997 (62 FR 36852), EPA
established an annual PM, s NAAQS at
15.0 micrograms per cubic meter based
on a 3-year average of annual mean
PM, s concentrations. On January 5,
2005 (70 FR 944), EPA published its air
quality designations and classifications
for the 1997 annual PM, s NAAQS based
upon air quality monitoring data for
calendar years 2001-2003. These
designations became effective on April
5, 2005. The Knoxville Area was
designated nonattainment for the 1997
annual PM, s NAAQS. See 40 CFR
81.343.

Designation of an area as
nonattainment starts the process for a
state to develop and submit to EPA a
SIP revision under title I, part D of the
CAA. This SIP revision must include,
among other elements, a demonstration
of how the NAAQS will be attained in

the nonattainment area as expeditiously
as practicable, but no later than the date
required by the CAA. Under CAA
section 172(b), a state has up to three
years after an area’s designation as
nonattainment to submit its SIP revision
to EPA. For the 1997 annual PM, s
NAAQS, these submittals were due
April 5, 2008. See 40 CFR 51.1002(a).

On April 4, 2008, Tennessee
submitted an attainment demonstration
and associated reasonably available
control measures (RACM), a reasonable
further progress (RFP) plan, contingency
measures, a 2002 base year emissions
inventory and other planning SIP
revisions related to attainment of the
1997 annual PM, s NAAQS in the
Knoxville Area. Subsequently, on June
6, 2012 (77 FR 33360), EPA proposed
that the Knoxville Area has attained the
1997 annual PM, s NAAQS. The
proposed determination of attainment is
based upon quality-assured and
certified ambient air monitoring data for
the 2009-2011 period showing that the
Area has monitored attainment of the
1997 annual PM, s NAAQS. EPA did not
receive any comments on the proposed
determination and published the final
determination on August 2, 2012 (77 FR
45954). In accordance with the final
determination of attainment, the
requirements for the Area to submit an
attainment demonstration and
associated RACM, RFP plan,
contingency measures, and other
planning SIP revisions related to
attainment of the standard are
suspended, so long as the Area
continues to attain the 1997 annual
PM,5s NAAQS. See 40 CFR 51.1004(c).

EPA notes that a final determination
of attainment would not suspend the
emissions inventory requirement found
in CAA section 172(c)(3), which
requires submission and approval of a
comprehensive, accurate, and current
inventory of actual emissions. In today’s
action, EPA is approving the emissions
inventory portion of the attainment
demonstration SIP revision submitted
by Tennessee on April 4, 2008, as
required by section 172(c)(3).

II. Analysis of the State’s Submittal

As discussed above, section 172(c)(3)
of the CAA requires nonattainment
areas to submit a comprehensive,
accurate and current inventory of actual
emissions from all sources of the
relevant pollutant or pollutants in such
areas. Tennessee selected 2002 as the
base year for the emissions inventory
per 40 CFR 51.1008(b). Emissions
contained in Tennessee’s April 4, 2008,
SIP revision cover the general source
categories of point sources, non-road
mobile sources, area sources, and on-
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road mobile sources of direct and
precursor emissions of PMs s. The
precursor emissions included in the
2002 Knoxville Area emissions
inventory include nitrogen oxides (NOx)
and sulfur dioxide (SO,). A detailed
discussion of the emissions inventory
development can be found in Appendix
H of the Tennessee submittal. The table
below provides a summary of the
annual 2002 emissions of NOx, SO, and
direct PM> s included in the Tennessee
submittal.

2002 ANNUAL EMISSIONS FOR THE
KNOXVILLE AREA
[Tons per year]

Point sources

County
NOx SO, PM; 5
17,253 | 44,692 2,075
387 4,264 1,684
2,183 1,303 471
2,309 4,221 412

Non-road sources

1,128 69 55

1,301 127 115

KNoX .ccvvvveiiennnne 4,845 425 312

Loudon .............. 1,231 111 62

Roane™* ............. 17 2 1

Area sources

Anderson .......... 252 271 501

Blount ..... 164 59 718

Knox ....... 175 39 445

Loudon 57 18 334

Roane * 2 2 5
Mobile sources

3,267 111 46

2,720 119 41

19,059 682 284

4,273 120 60

235 11 3

*Nonattainment portion of Roane County
only.

The 172(c)(3) emissions inventory
was developed by the incorporation of
data from multiple sources. States were
required to develop and submit to EPA
a triennial emissions inventory
according to the Consolidated Emissions
Reporting Rule for all source categories
(i.e., point, nonroad mobile, area, and
on-road mobile). This inventory often
forms the basis of data that are updated
with more recent information and data
that also are used in the attainment
demonstration modeling inventory.
Such was the case in the development
of the 2002 base year emissions
inventory that was submitted in
Tennessee’s attainment demonstration
SIP for the Knoxville Area. The 2002
base year emissions inventory was

based on data developed with the
Visibility Improvement State and Tribal
Association of the Southeast (VISTAS)
contractors and submitted by the
VISTAS states (i.e., Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, Tennessee,
Virginia and West Virginia) to the EPA
2002 National Emissions Inventory.
Several iterations of the VISTAS 2002
inventories were developed through the
VISTAS project for the different
emission source categories resulting
from revisions and updates to the data.
This resulted in the use of version G2
of the updated data to represent the
point sources’ emissions. Data from
many databases, studies and models
(e.g., Vehicle Miles Traveled, fuel
programs, the NONROAD 2002 model
data for commercial marine vessels,
locomotives and Clean Air Market
Division, etc.) resulted in the inventory
submitted in this SIP revision. The
VISTAS and Tennessee emissions
inventory data were developed
according to current EPA emissions
inventory guidance titled “Emissions
Inventory Guidance for Implementation
of Ozone and Particulate Matter
National Ambient Air Quality Standards
(NAAQS)” (August 2005) and “Clean
Air Fine Particle Implementation Rule”
(72 FR 20586, April 25, 2007) and a
quality assurance project plan that was
developed through VISTAS and
approved by EPA. EPA agrees that the
process used to develop this inventory
was adequate to meet the requirements
of CAA section 172(c)(3) and the
implementing regulations.

EPA has reviewed the 2002 base year
emissions inventory from Tennessee
and determined that it is adequate for
the purposes of meeting section
172(c)(3) emissions inventory
requirement. Further, EPA has
determined that the emissions were
developed consistent with the CAA,
implementing regulations and EPA
guidance for emissions inventories.

III. Final Action

EPA is taking direct final action to
approve the 2002 base year emissions
inventory portion of the attainment
demonstration SIP revision submitted
by the State of Tennessee on April 4,
2008. EPA determined that this action is
consistent with section 110 of the CAA.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
revision and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision

should adverse comment be filed. This
rule will be effective on October 22,
2012 without further notice unless the
Agency receives adverse comment by
September 20, 2012. If EPA receives
such comments, then EPA will publish
a document withdrawing the final rule
and informing the public that the rule
will not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time. If
no such comments are received, the
public is advised this rule will be
effective on October 22, 2012 and no
further action will be taken on the
proposed rule.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 22, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: August 7, 2012.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Section 52.2220(e) is amended by
adding a new entry for “Knoxville; 1997
Annual Fine Particulate Matter 2002
Base Year Emissions Inventory” at the
end of the table to read as follows:

§52.2220 Identification of plan.
* * * * *
(e) * x %

EPA-APPROVED TENNESSEE NON-REGULATORY PROVISIONS

Name of non-regulatory SIP
provision

Applicable geographic or non-
attainment area

State effective
date

EPA approval date

Explanation

* *

Knoxville; 1997 Annual Fine
Particulate Matter 2002
Base Year Emissions Inven-
tory.

Anderson, Blount, Knox, and
Loudon Counties, and the
portion of Roane County
that falls within the census

* * *

block that includes the Ten-
nessee Valley Authority’s
Kingston Fossil Plant.

04/04/2008 08/21/2012 [Insert citation of
publication].

[FR Doc. 2012-20393 Filed 8-20-12; 8:45 am]|
BILLING CODE 6560-50—-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 580

[Docket No. NHTSA-2011-0152; Notice 2]

Petition for Approval of Alternate
Odometer Requirements

AGENCY: National Highway Traffic
Safety Administration (NHTSA).

ACTION: Notice of final determination.

SUMMARY: The State of New York (“New
York™) has petitioned for approval of
alternate odometer requirements. New
York’s petition, as amended, is granted.

DATES: Effective Date: September 20,
2012.

ADDRESSES: New York’s petition and
comments are available for public
inspection at the Docket Management
Facility of the U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT:
Marie Choi, Office of the Chief Counsel,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590
(Telephone: 202—-366—-1738) (Fax: 202—
366-3820).

SUPPLEMENTARY INFORMATION: Anyone is
able to search the electronic form of all
comments received into any of our
dockets by the name of the individual
submitting the comment (or signing the

comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://DocketInfo.dot.gov. For access to
the docket to read background
documents or comments received, go to
http://www.regulations.gov. Follow the
online instructions for accessing the
dockets. You may also review the
docket at the address listed above.

I. Introduction

Federal odometer law, which is
largely based on the Motor Vehicle
Information and Cost Savings Act of
1972 (Cost Savings Act)* and Truth in
Mileage Act of 1986, as amended

1Sec. 401-413, Public Law 92-513, 86 Stat. 961—
963.


http://www.regulations.gov
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(TIMA),2 contains a number of
provisions to limit odometer fraud and
ensure that the buyer of a motor vehicle
knows the true mileage of the vehicle.
The Cost Savings Act requires the
Secretary of Transportation to
promulgate regulations requiring the
transferor (seller) of a motor vehicle to
provide a written statement of the
vehicle’s mileage registered on the
odometer to the transferee (buyer) in
connection with the transfer of
ownership. This written statement is
generally referred to as the odometer
disclosure statement. Further, under
TIMA, vehicle titles themselves must
have a space for the odometer disclosure
statement and states are prohibited from
licensing vehicles unless a valid
odometer disclosure statement on the
title is signed and dated by the
transferor. Titles must also be printed by
a secure process. Federal law also
contains document retention
requirements for odometer disclosure
statements.

TIMA'’s motor vehicle mileage
disclosure requirements apply in a State
unless the State has alternate
requirements approved by the Secretary.
The Secretary has delegated
administration of the odometer program
to NHTSA. Therefore, a State may
petition NHTSA for approval of such
alternate odometer disclosure
requirements.

Seeking to replace an existing system
of paper records for dealer inventories,
transfers, and sales—including the
transfer of titles and odometer
disclosures—with an electronic system,
New York has petitioned for approval of
alternate odometer disclosure
requirements. In its initial
determination, NHTSA reviewed the
statutory background and set out the
agency’s tentative view on applicable
statutory factors governing whether to
grant a state’s petition. NHTSA
determined that New York’s initial
petition 3 for approval of alternate
disclosure requirements did not satisfy
Federal odometer law because transfers
to out-of-state purchasers involved the
issuance of non-secure paper odometer
disclosure receipts. See 76 FR 65485,
Oct. 21, 2011. NHTSA invited public
comments.

As part of its comments, New York
submitted an amended petition.* After

2 Sec. 1-3, Public Law 99-579, 100 Stat. 3309—
3311.

3New York’s Petition for Approval of Alternate
Odometer Disclosure Requirements dated
September 30, 2010 shall be referred to as the
“initial petition.”

4New York’s Amended Petition for Approval of
Alternate Odometer Disclosure Requirements dated

careful consideration of comments,
NHTSA has made a final determination,
which is set forth below.

II. Statutory Background and Purposes

A. Statutory Background

NHTSA reviewed the statutory
background of Federal odometer law in
its consideration of petitions for
approval of alternate odometer
disclosure requirements by Virginia,
Texas, Wisconsin, Florida, and New
York. See 74 FR 643, Jan. 7, 2009
(granting Virginia’s petition); 75 FR
20925, Apr. 22, 2010 (granting Texas’
petition); 76 FR 1367, Jan. 10, 2011
(granting Wisconsin’s petition in part);
77 FR 36935, June 20, 2012 (granting
Florida’s petition in part, and denying
Florida’s petition in part); see also 76 FR
65485, Oct. 21, 2011 (initial
determination denying New York’s
petition). The statutory background of
the Cost Savings Act and TIMA, as
related to odometer disclosure
requirements, other than in the transfer
of leased vehicles and vehicles subject
to liens where a power of attorney is
used, is discussed at length in NHTSA’s
final determination granting Virginia’s
petition. 74 FR 643; see also 77 FR
36935; 76 FR 48101, Aug. 8, 2011
(addressing leased vehicles and powers
of attorney).> A brief summary of the
statutory background of Federal
odometer law follows.

In 1972, Congress enacted the Cost
Savings Act to establish safeguards for
consumers which prohibited odometer
tampering. Among other things, the Cost
Savings Act made it unlawful to alter an
odometer’s mileage, and required
written disclosure of odometer mileage
in connection with any transfer of
ownership of a motor vehicle.®
However, the Cost Savings Act had a
number of shortcomings, which are
discussed below.

In 1986, Congress enacted TIMA to
address the Cost Savings Act’s
shortcomings. Congress was specifically
concerned with addressing odometer
fraud in the commercial market, and
noted that used car auctions,
distributors, wholesales, dealers, and
used car lots of new car dealers often
may be directly involved in fraud.”
TIMA also added a provision to the Cost

November 8, 2011 shall be referred to as the
“amended petition.”

5New York’s petition does not address leased
vehicles or powers of attorney.

6In 1976, Congress amended the odometer
disclosure provisions in the Cost Savings Act to
provide further protections to purchasers from
unscrupulous car dealers. See Public Law 94-364,
90 Stat. 981 (1976).

7S. Rep. No. 99-47, at 2 (1985), reprinted in 1986
U.S.C.C.A.N. 5620, 5621.

Savings Act, allowing States to obtain
approval for alternate odometer
disclosure requirements. Pursuant to
Section 408(f) of the Cost Savings Act,
as amended by TIMA: The Secretary
shall approve alternate motor vehicle
mileage disclosure requirements
submitted by a State unless the
Secretary determines that such
requirements are not consistent with the
purpose of the disclosure required by
subsection (d) or (e), as the case may be.

In 1994, in the course of the
recodification of various laws pertaining
to the Department of Transportation, the
Cost Savings Act, as amended, was
repealed, reenacted, and recodified
without substantive change. See Public
Law 103-272, 108 Stat. 745, 1048—1056,
1379, 1387 (1994). The odometer statute
is now codified at 49 U.S.C. 32701 et
seq. Section 408(a) of the Cost Savings
Act was recodified at 49 U.S.C.
32705(a). Sections 408(d) and (e), which
were added by TIMA, with subsequent
amendments, were recodified at 49
U.S.C. 32705(b) and (c). The provisions
pertaining to approval of State alternate
motor vehicle mileage disclosure
requirements were recodified at 49
U.S.C. 32705(d).

B. Statutory Purposes

In our final determinations, after
notice and comment, granting the
petitions for approval of alternate
odometer disclosure requirements of
Virginia, Texas, and, in part, Wisconsin
and Florida, we identified the statutory
purposes of TIMA.8 74 FR 643; 75 FR
20925; 76 FR 1367; 77 FR 36935. These
purposes are summarized below.®

One purpose of TIMA was to ensure
that the form of the odometer disclosure
precluded odometer fraud. The Cost
Savings Act did not require odometer
disclosures to be made on a vehicle’s
title. This created a potential for
odometer fraud, because a transferor
could easily alter the odometer
disclosure or provide a new statement
with different mileage.1® TIMA
addressed this shortcoming of the Cost
Savings Act by requiring mileage
disclosures to be on a vehicle’s title
instead of a separate document. Titles

8 Any statements which refer to the “purposes of
TIMA” or a “purpose of TIMA” should be
interpreted to refer to the purpose of the disclosure
required by subsection (d) or (e), as the case may
be, as stated in Section 408 of the Cost Savings Act,
as amended by TIMA.

9New York’s amended petition does not pertain
to leased vehicles or powers of attorney.
Accordingly, the purposes of TIMA addressed
below do not address these matters.

10 See S. Rep. No. 99-47, at 2-3 (1985), reprinted
in 1986 U.S.C.C.A.N. 5620, 5621-22; H. Rep. No.
99-833, at 33 (1986).
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also had to contain space for the seller’s
attested mileage disclosure.

A second purpose of TIMA was to
prevent odometer fraud by processes
and mechanisms making the disclosure
of an odometer’s mileage on the title a
condition of the application for a title,
and a requirement for the title to be
issued by the State.1® This was intended
to eliminate or significantly reduce
abuses associated with lack of control of
the titling process.12 Prior to TIMA,
odometer fraud was facilitated by the
ability of transferees to apply for titles
without presenting the transferor’s title
with the disclosure.

Third, TIMA sought to prevent
alterations of disclosures on titles and to
preclude counterfeit titles through
secure processes. Prior to TIMA, titles
could be printed through non-secure
processes, and could be easily altered or
laundered.?® To address this
shortcoming of the Cost Savings Act,
TIMA required titles to be printed by
means of a secure printing process or
protected by other secure processes.4

A fourth purpose of TIMA was to
create a record of the mileage on
vehicles and a paper trail.?5 This would
allow consumers to be better informed
and provide a mechanism for tracing
odometer tampering and prosecuting
violators. Under the Cost Savings Act,
prior to TIMA, odometer disclosures
could be made on pieces of paper and
did not have to be submitted with new
title applications. TIMA required new
applications for title to include the
transferor’s mileage disclosure
statement on the title, creating a
permanent record that could easily be
checked by subsequent owners or law
enforcement officials. This record
would provide critical snapshots of the
vehicle’s mileage at every transfer,
which are fundamental links in the
paper trail.

Finally, the general purpose of TIMA
was to protect consumers by ensuring
that they received valid representations
of the vehicle’s actual mileage at the
time of transfer based on odometer
disclosures.’® The TIMA amendments
were directed at resolving shortcomings
in the Cost Savings Act.

11 See S. Rep. No. 99-47, at 2-3 (1985), reprinted
in 1986 U.S.C.C.A.N. 5620, 5621-22; H. Rep. No.
99-833, at 18, 32 (1986).

12 See S. Rep. No. 99-47, at 2—3 (1985), reprinted
in 1986 U.S.C.C.A.N. 5620, 5621-22; Sec. 2, Public
Law 99-579, 100 Stat. 3309.

13 See S. Rep. No. 99-47, at 3 (1985), reprinted
in 1986 U.S.C.C.A.N. 5620, 5622.

14 See H. Rep. No. 99-833, at 18, 33 (1986).

15 See H. Rep. No. 99-833, at 18, 33 (1986).

16 See Preamble, Public Law 99-579, 100 Stat.
3309.

III. New York’s Program

New York, which is in the process of
implementing an Electronic Vehicle
Inventory and Transfer System
(System), petitions for approval of
alternate odometer disclosure
requirements. New York requests
alternate disclosure requirements for
transfers of motor vehicles in
transactions to, from, and among
licensed New York dealers.

A. Overview of Current New York
Transfer/Odometer Disclosure System

In New York, odometer disclosures
are currently made on securely printed
documents produced by NYSDMV. A
Certificate of Title (MV—-999), Retail
Certificate of Sale (MV-50) (Dealers Re-
assignment Form), and/or Wholesale
Certificate of Sale (MV-50W) may be
used depending on the circumstances of
the transfer. In order to comply with
Federal odometer disclosure
requirements, all three documents
include built-in security features
including unique numbers, along with
an area to disclose the odometer
reading. The MV-999 has space for one
odometer disclosure statement and is
used where title is held by the
transferor. If this space has been filled
by an odometer disclosure statement in
a prior transaction, New York dealers
must use either the MV-50 or MV-50W
reassignment document, as appropriate,
to make the required odometer
disclosure statement and transfer
vehicle title. See 15 NYCRR section
78.10.

Currently, in New York, dealers are
required by NYSDMYV to keep a paper
inventory (Book of Registry) in which
dealers record identifying information
about vehicles they purchase and sell.
NYS Vehicle and Traffic Law section
415(15); 15 NYCRR section 78.25. When
a New York dealer sells a vehicle to
another New York dealer, the
purchasing dealer is required to enter
the vehicle identifying information
including the odometer disclosure
statement in its Book of Registry. A
dealer’s Book of Registry is subject to
review during on-site audits by
NYSDMV.

When a New York dealer sells a
vehicle to a purchaser, an MV-50/MV—
50W is filled out with the vehicle
identifying information, the name and
address of the dealer, and the name and
address of the purchaser. The dealer
fills in the odometer disclosure
statement found on the MV-50/MV—
50W and then both the dealer and
purchaser sign the statement. Odometer
readings are recorded in the selling
dealer’s Book of Registry, the

purchasing dealer’s Book of Registry (if
the purchaser is a New York dealer),
and the MV-50, all of which are subject
to audit by NYSDMV. In cases where
the purchaser is not another New York
dealer, the purchaser must take a copy
of the MV-50, along with other
ownership documentation provided by
the dealer (e.g. original title, prior MV—
50/MV-50Ws), and a completed Vehicle
Registration/Title Application (MV-82)
to a NYSDMV office to apply for a new
title.

B. New York’s Proposed Electronic
Vehicle Inventory and Transfer System

1. Accessing the Proposed System

According to New York’s initial
petition, the System would control
access to MV-50 processing. New York
dealerships would access the System to
enter inventory and record vehicle sales
transactions, including making the
odometer disclosure statements required
under TIMA. Dealers would be required
to join the System when they were due
for business license renewal. Each
licensed New York dealer would be
required to renew its business license
every two years.

To join the System, a dealer first
would request access to the system from
NYSDMV. NYSDMYV would register the
dealership as a group and designate a
System administrator for that dealership
(a dealership employee chosen by the
dealer) to be responsible for assigning
System accounts to employees (users)
within the dealership.1?” The number of
users and the level of access for each
user would be determined and
controlled by the administrator. User
accounts created by the dealership’s
administrator would be subject to
review during onsite audits by
NYSDMYV and enforcement staff.

Each year, the administrator would be
prompted by the System to re-certify the
facility on the System with the
NYSDMV. If the administrator did not
comply with the System recertification
prompt, dealership access to the System
would be turned off, preventing the
dealership from completing any sales
transactions. An entire dealership or an
individual working at a dealership
could be denied access to the System
any time NYSDMYV deemed it necessary.
The System would be limited to New
York dealer transactions, as others
except for NYSDMV would not have
access to it.

17 Each user would be prompted at first sign-on
to the System to change his or her password. Every
90 days, the user would need to change his or her
password. The new password would have to be
different than the last three passwords. Passwords
would be stored in the System and encrypted.
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2. Using the Proposed System

Under New York’s proposal, if a
vehicle were transferred to a dealership,
the vehicle’s identifying information
would be entered into the System using
a standardized template through a user’s
account. The vehicle identification
number (VIN) would automatically be
verified by the System using the
appropriate Vehicle Identification
Number Analysis (VINA) file. (VINA is
a system used to verify and decode
information contained in vehicle
identification numbers.) If the vehicle
were sold to another New York dealer,
the purchasing dealer’s System template
for that vehicle would pre-fill with the
vehicle’s identification information
from the System. During sales/transfer
transactions, the seller would
electronically disclose vehicle
information including the current
mileage and would be issued a unique
transaction number.

Because it relies on dealers making
entries into the system, New York’s
proposed Electronic Vehicle Inventory
and Transfer System encompasses only
transactions involving dealers.

a. Transactions to and Between New
York Dealers

NYSDMV’s proposed process for
handling vehicle transfers to and
between licensed New York dealers
would be as follows. When a dealer
receives a vehicle (whether from a
manufacturer, a customer, or another
dealer) and vehicle ownership
documentation, an authorized
dealership user would sign on to the
System and enter the vehicle’s
identifying information. The vehicle’s
odometer reading, disclosed on the title
in the case of a consumer trading in or
selling a vehicle to the dealer, would be
recorded in the System by the dealer.

If a dealer sold a vehicle to another
licensed New York dealer, the selling
dealer would sign on to the System
using its unique sign on and password
and would access the vehicle’s
identifying information on the System.
The selling dealer would enter current
vehicle information including the
current odometer reading and enter
seller and purchaser information on the
System. The System would then
generate a transaction number. The
purchasing dealer would sign on to the
System using its unique sign on and
password and would access the
vehicle’s identifying information on the
System using the transaction number.
The purchasing dealer would then
review the vehicle’s identifying
information, including the odometer
disclosure statement made by the selling

dealer,?8 and would accept or reject the
transaction. If the purchasing dealer
accepted the transaction it would be
considered complete. The original pre-
dealer ownership document (still in the
prior owner’s name) would be
surrendered to the purchasing dealer at
the time of sale.

If, during the purchasing dealer user’s
review of the vehicle’s identifying
information on the System, the user did
not agree with all of the information, the
user could reject the transaction.
Subsequent transfers between licensed
New York dealers would be recorded in
the same manner. It is the Agency’s
understanding that the entire history of
the vehicle’s identifying information
entered into the System at each transfer
would be maintained indefinitely on the
System.

b. Transactions Between New York
Dealers and Non-New York Dealer
Purchasers, Both In-State and Out-of-
State

If a vehicle owned by a New York
dealer were sold to an in-state or out-of-
state retail purchaser, salvage dealer,
auction house, or other non-dealer
purchaser, an authorized user at the
selling dealer would sign on to the
System and access the vehicle
information on the System. The selling
dealer would enter current vehicle
information including the current
odometer reading, and would enter
seller and purchaser information on the
System.

Under the initial proposal (which
New York later amended), a two-part
sales receipt/odometer statement would
be created on the System. The purchaser
would then review the information,
including the odometer statement, on a
draft receipt displayed on the computer
screen. If the purchaser agreed with the
odometer statement and other
information, the authorized dealer
representative would save the data in
the System and then print a two-part
sales receipt. Both parties would then
sign the odometer disclosure statement
printed on each of the two parts of the
receipt. The dealer would retain the
dealer part of the receipt for its files.

18 The System would automatically check the
odometer disclosure statement entered by the seller
against the odometer disclosure statement
previously recorded on the System for that vehicle.
If the odometer reading entered by the seller was
lower than what was previously recorded, the
transaction would not be processed without a
proper notation explaining the odometer
discrepancy. According to the NYSDMYV, this
notation could be either “true mileage unknown”
or “‘exceeds mechanical limits”, as indicated in a
check-box in the System. This notation would
remain in the vehicle’s history through all
subsequent transactions.

The purchaser would be given the
purchaser’s copy of the receipt along
with the original title. If the purchaser
did not agree with any of the
information displayed on the dealer’s
computer screen,? the purchaser could
reject the transaction. In that case, the
dealer would have to cancel the
transaction in the System and resubmit
it using the correct information.

New York’s initial petition stated that
during vehicle registration by a New
York purchaser, NYSDMYV staff would
review the vehicle’s data and odometer
disclosures on New York’s System.
NYSDMV staff would compare the
information in the System to the
information on the paper ownership
documents and the purchaser’s copy of
the aforementioned two-part receipt.
This would verify the mileage reported
on the paper documents. If a vehicle
had gone in and out of New York State
multiple times, New York’s initial
petition stated that the proposed system
would show the New York State history
for the vehicle, which would help to
identify gaps in mileage and ownership.

IV. NHTSA'’s Initial Determination

In its initial determination, NHTSA
restated the statutory purposes of the
disclosure required by TIMA as
amended. 76 FR 65487. NHTSA
discussed New York’s petition (Id. at
65487-65490) and analyzed whether it
was consistent with the statutory
purposes (Id. at 65490-65492). NHTSA
preliminarily denied New York’s
petition because it was not consistent
with certain purposes of the disclosure
required by TIMA. Our concerns
centered on sales to out-of-state
purchasers.

NHTSA stated that New York’s
alternate disclosure requirements did
not meet the third purpose of preventing
alternations of disclosure on titles and
precluding counterfeit titles through
secure processes, because the odometer
disclosure statement printed by a New
York dealer as part of a sale to a non-
New York dealer would not be made by
a secure process. Id. at 65491. In
particular, the receipt that New York
proposed using in transactions between
New York dealers and out-of state-
buyers would be susceptible to
alteration and counterfeiting. Id.

NHTSA further stated that New
York’s proposed program would not be

19 As with transfers between licensed New York
dealers described above, the System would
automatically check the odometer disclosure
statement entered by the seller against the odometer
disclosure statement previously recorded on the
System for that vehicle. If the odometer reading
entered by the seller were lower than what was
previously recorded, the transaction would be
cancelled.
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consistent with the fourth purpose of
creating a record of mileage on vehicles
and a paper trail in cases where a
vehicle would be titled in a state other
than New York. Id. Unlike the current
MV-50 form printed on secure paper
with a control number, the receipt that
New York proposed using to title
vehicles out-of-state would not be
printed on secure paper, and could be
easily substituted with another
document. Id. NHTSA stated that the
resolution of whether New York’s
proposed program satisfied the purpose
of creating a paper trial turned on the
security of the final reassignment
document used to obtain title. Id.
NHTSA discussed TIMA’s overall
purpose of protecting consumers by
ensuring that they receive valid
odometer disclosures representing a
vehicle’s actual mileage at the time of
transfer. NHTSA stated that other than
the portions of New York’s proposed
program related to the security of the
odometer disclosure statement in the
sale of a vehicle from a licensed New
York dealer to an out-of-state buyer,
New York’s proposal likely would
provide more protection for consumers
than the current procedure. Id. at 65492.

V. Summary of Public Comments

NHTSA received two comments. The
first was from the New York Division of
Motorist Services (New York).20 In its
comment, New York amends its
petition. For transfers to out-of-state
buyers, New York states that it will use
a secure MV-50 form instead of the two-
part paper receipt it initially proposed.
The second comment was from the
National Auto Auction Association
(NAAA).21 NAAA’s comments are
largely based on portions of New York’s
initial petition which New York
amended.

A. New York’s Comment Amending Its
Petition

In its comment, New York first
identifies portions of NHTSA'’s initial
determination where NHTSA indicated
that New York’s program was not
consistent with the third, fourth, and
overall purposes of the disclosure
required by TIMA. New York then
amends its petition in a manner which
it believes addresses NHTSA’s

20 Letter from Ida L. Traschen, First Assistant
Counsel, State of New York Department of Motor
Vehicles, to O. Kevin Vincent, Chief Counsel,
National Highway Traffic Safety Administration
(“New York’s Comment”) (Nov. 8, 2011).

21 Letter from Bertha M. Phelps, Chair, Legislative
and Government Relations Committee, National
Auto Auction Association, to O. Kevin Vincent,
Chief Counsel, National Highway Traffic Safety
Administration (“NAAA’s Comment”’) (Nov. 21,
2011).

concerns.22 New York’s amendments
primarily address transactions between
New York dealers and out-of-state
purchasers.

1. Transactions Between New York
Dealers and Out-of State Purchasers

Initially, New York proposed using
the same procedure for out-of-state
transfers as in-state transfers. This
proposal involved the issuance of a non-
secure paper receipt, which would be
used to title vehicles outside of New
York. As explained in NHTSA’s initial
decision, the non-secure receipt is
problematic. New York amended its
petition.

Under New York’s amended petition,
the first stage of the transaction, where
the dealer enters the vehicle’s
information into the system, is identical
to the procedure described in New
York’s initial petition. However, in a
sale of a vehicle to an out-of-state
purchaser, the second stage of the
transaction is different. New York now
proposes that instead of using a two-part
paper receipt, the selling dealer would
use a secure paper MV-50 (Retail
Certificate of Sale) to document the
transaction. The dealer would indicate
the mileage of the vehicle in the System
and also indicate which uniquely
numbered MV-50 was used for the
transfer. Both parties would sign the
MV-50. The dealer would retain one
copy of the MV-50, and the purchaser
would retain another copy. If the buyer
went to title the vehicle outside of New
York, the out-of-state department of
motor vehicles could use the Polk Motor
Vehicle Registration Manual and/or a
web application to identify that the
MV-50 was authentic. A web
application would be available to both
in-state and out-of-state purchasers,
allowing them to verify basic New York
State odometer history by entering a
vehicle’s VIN.

2. Transactions Between New York
Dealers and Non-Dealer, In-State
Purchasers

New York amends its proposal with
respect to transactions between New
York purchasers and in-state, non-dealer
purchasers only slightly. New York
would continue using the two-part sales
receipt, but amends its petition to
require the two-part sales receipt to
contain a statement advising purchasers
that the receipt may only be used to
register the vehicle in New York State.23

22New York attached an Amended Petition for

Approval of Alternate Odometer Disclosure
Requirements to its comment.

23 We expect that the sales receipt, along with the
information the dealer enters into the System, to

If the purchaser intended to register the
vehicle outside of New York, the dealer
would be required to issue a secure
paper MV-50 instead of the non-secure
two-part receipt.

B. The National Auto Auction
Association’s Comment

NAAA represents hundreds of auto
auctions. NAAA’s comments are based
on New York’s initial petition.

NAAA comments that New York’s
proposed system creates a potential for
odometer fraud and unnecessarily
complicates the transfer of vehicles
across state lines. NAAA states that the
non-secure paper receipt, which is not
generated by a secure process and is
separate from the original title
document, could be altered or
counterfeited by an out-of-state buyer.
NAAA also argues that the information
gaps created by maintaining odometer
information in two separate locations
(electronically for New York dealers and
on paper for everyone else) are a cause
for concern. NAAA states that without
a complete history of odometer
information in one location, it will be
difficult for out-of-state purchasers to
identify potential odometer fraud. If title
information is altered after a purchase is
made from a New York dealer, a
subsequent purchaser will not be able to
ascertain the vehicle’s odometer history
without both the paper title and access
to New York’s System. NAAA states that
this would be at odds with the purposes
of TIMA, and that it could negatively
affect interstate commerce and the value
of vehicles titled in New York. Finally,
NAAA states that New York’s proposed
system’s susceptibility to odometer
fraud, the existence of two separate
titling processes, and the absence of a
complete odometer history once a New
York dealer vehicle is sold to a non-New
York dealer may dissuade bidders from
purchasing New York vehicles at
auction. NAAA concludes that New
York’s system, as proposed, does not
adequately address the issues created by
the transfer of vehicles to non-New York
dealers.

VI. Statutory Purposes

The Cost Savings Act, as amended by
TIMA in 1986, contains a specific
provision on approval of State
alternative odometer disclosure
programs. Subsection 408(f)(2) of the
Cost Savings Act as amended by TIMA
(now recodified at 49 U.S.C. 32705(d))
provides that NHTSA shall approve
alternate motor vehicle mileage
disclosure requirements submitted by a

contain all of the information required by 49 CFR
580.5.



50386

Federal Register/Vol. 77, No. 162/Tuesday, August 21, 2012/Rules and Regulations

State unless NHTSA determines that
such requirements are not consistent
with the purpose of the disclosure
required by subsection (d) or (e) as the
case may be. (Subsections 408(d), (e) of
the Costs Savings Act, which were
amended by TIMA and subsequently
amended, were recodified to 49 U.S.C.
32705(b) and (c)).

Neither New York’s nor NAAA’s
comments dispute the relevant Cost
Savings Act purposes set forth in
NHTSA’s initial determination. New
York restates and applies the purposes
of TIMA to its Amended Petition for
Approval of Alternate Odometer
Disclosure Requirements. NAAA does
not challenge NHTSA'’s analysis of
statutory purposes in the initial
determination in its comment.

After careful consideration of the
comments, as part of the agency’s final
determination, we adopt the purposes
stated in the initial determination of
New York’s petition. 76 FR 65487.

VII. NHTSA'’s Final Determination

Section 408(f)(2) of the Cost Savings
Act sets forth the legal standard for
approval of state alternate vehicle
mileage disclosure requirements:
NHTSA “shall”” approve alternate motor
vehicle mileage disclosure requirements
submitted by a State unless NHTSA
determines that such requirements are
not consistent with the purpose of the
disclosure required by subsection (d) or
(e) of section 408, as the case may be.

In this section, we consider New York’s
program in light of the purposes of the
disclosure required by subsection (d) of
section 408,24 and address New York’s
and NAAA’s comments.

One purpose is to ensure that the form
of the odometer disclosure precludes
odometer fraud. When title is held by
the transferor, the disclosure must be
contained on the title provided to the
transferee and not on a separate
document. In the case of a transferor of
a vehicle in whose name the vehicle is
not titled (e.g., the transferor of the
vehicle is the transferee on the title) the
odometer disclosure statement may be
made on a secure reassignment
document if the title does not have
sufficient space for recording the
additional disclosure.

New York’s proposed alternate
disclosure requirements satisfy this
purpose. Under New York’s amended
petition, when an owner transfers
ownership of a vehicle to a dealer, the
odometer disclosure statement would be
on the paper title. The dealer would
input the vehicle’s identifying

24 Subsection (3) of section 408 involves leased
motor vehicles which are not at issue here.

information and odometer disclosure
into the Electronic Vehicle Inventory
and Transfer System. The odometer
disclosure, including the names of the
transferor and transferee, would be
required. Thereafter the odometer
disclosure statement would reside as an
electronic record within the System that
would be linked to the vehicle by the
vehicle’s VIN.

If a dealer transfers a vehicle to
another licensed New York dealer, the
selling dealer would sign on to the
System using its unique sign on and
password and would access the
vehicle’s identifying information on the
System. The selling dealer would enter
current vehicle information including
the current odometer reading and would
enter seller and purchaser information
on the System. The System would then
generate a transaction number. The
purchasing dealer would use the
transaction number to access the
vehicle’s information on the System,
review the information, including the
selling dealer’s odometer disclosure
statement, and accept or reject the
transaction. If the transaction is
accepted, the sale is completed and the
odometer disclosure is recorded in the
System. In essence, this is an electronic
reassignment from one licensed dealer
to another licensed dealer, using a
transaction based approach in a secure
computer system in which both the
selling dealer and purchasing dealer
sign off on the odometer disclosure.

When the vehicle is sold from a
licensed New York dealer to a person or
entity other than a licensed New York
dealer, the dealer/seller enters the
purchaser’s identifying information and
the odometer disclosure statement into
the System. If the buyer agrees that the
odometer disclosure in the System is
accurate, the System creates a two part
receipt that is signed by the selling
dealer and purchaser. The paper title
and one part of the receipt must be
presented to a State motor vehicle titling
and registration agency when the
purchaser applies to title and register
the vehicle.

New York’s proposal meets the TIMA
purpose of ensuring that the form of the
odometer disclosure precludes
odometer fraud. We note that New
York’s proposal involves a proper
odometer disclosure on the title itself
when the seller is the person in whose
name the vehicle is titled. Following
transfer of a vehicle to a New York
dealer, when the vehicle is not re-titled
in the name of the dealer, the proposed
New York system would provide for
odometer disclosures to be made
electronically in a secure electronic
system with sign offs by the seller and

buyer instead of on the paper
reassignment documents currently being
used. In addition, the paper title with an
odometer disclosure would be
transferred to the transferee/purchasing
dealer. This is comparable to paper
reassignments employing a paper State
title and paper State reassignment form.
Ultimately, for sales from New York
dealers to consumers and other non-
dealer buyers, the odometer disclosure
would be recorded in the State’s
electronic system and on a two-part
receipt or MV-50 signed by both buyer
and seller. The receipt or MV-50—a
form of paper reassignment document—
memorializes the electronic disclosure.
This would accompany the initial title
with an odometer disclosure.

A second purpose of TIMA is to
prevent odometer fraud by processes
and mechanisms making the disclosure
of an odometer mileage on the title both
a condition for the application for a title
and a requirement for the title issued by
the State. New York’s proposed process
satisfies this purpose. New York’s
proposed transfer process requires
disclosure of odometer information on
the paper title, at first sale from a titled
owner to a New York licensed dealer,
and electronically within the System in
transfers between New York licensed
dealers before the transaction can be
completed. In addition, in sales from
New York licensed dealers to non-dealer
purchasers, the purchaser must present
the prior paper title from the initial sale
to the first dealer and the receipt of
purchase with a mileage disclosure from
the last dealer when applying for a
vehicle title and registration. New
York’s proposal requires that the vehicle
title from the initial owner in the
process to the first dealer—with the
odometer disclosure—be provided to
the person purchasing the vehicle from
the last dealer in the dealer chain. This
original title—with an odometer
disclosure—along with the buyer’s part
of the proposed two-part paper receipt
and mileage disclosure must both be
presented to state titling officials in
order for the buyer to obtain a new title.

A third purpose of TIMA is to prevent
alterations of disclosures on titles and to
preclude counterfeit titles through
secure processes. The agency initially
determined that New York’s alternate
disclosure requirements did not satisfy
this purpose. However, in its comment,
New York amended its petition. New
York’s proposal as amended is
consistent with the third purpose of the
disclosure required by TIMA.

When a vehicle is first transferred to
a dealer, the transfer and required
odometer disclosure statement are made
using the vehicle’s secure paper title
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document (MV-999). Subsequent
transfers between licensed New York
dealers are processed electronically—
the selling dealer submits the vehicle’s
identifying information into the System,
including the odometer disclosure
statement; the purchasing dealer then
verifies the information on the System,
including the odometer disclosure
statement made by the selling dealer,
and either accepts or rejects the
transaction electronically.

Upon final retail sale of a vehicle to
an in-state consumer or other non-New
York dealer entity, the odometer
disclosure statement would be made
electronically and on a two part paper
receipt, one part of which is given to the
new owner to use in obtaining a title.
More particularly, the selling dealer
would access the Electronic Vehicle
Inventory and Transfer System and
enter the odometer disclosure and the
dealer’s and buyer’s information into
the system. If the odometer reading
entered was not lower than a prior
entry, a two-part odometer statement
and receipt would be created
electronically. The purchaser would
review the information on the receipt
prior to the receipt being printed and
verify the odometer disclosure
statement on the receipt. If the
purchaser accepted the information,
then the two-part sales receipt would be
printed and both parties would sign the
odometer disclosure statement printed
on each part of the receipt. The dealer
would retain the dealer part of the
receipt for its files and the purchaser
would be given the purchaser part of the
receipt along with the original
ownership document. Prior to
registering and titling the vehicle in the
new purchaser’s name, NYSDMV’s
System, which would have the
odometer reading, would check the
information on the paperwork
submitted by the purchaser (i.e. the
paper receipt and title) against the
information in the System.

Sales to out-of-state purchasers would
mirror sales to in-state purchasers up to
the point of printing a two-part sales
receipt. Instead of a two-part sales
receipt, the dealer would use a secure
MV-50 form to document the
transaction. The MV—-50 form is printed
using a secure printing process, and
each MV-50 form bears a unique
identification number. When
transferring a vehicle, a dealer would
indicate which uniquely numbered
MV-50 form was being used for the
transfer in the system. Both parties
would complete and sign the MV-50,
and the dealer and purchaser would
each retain a copy of the MV-50. New
York controls the distribution and use of

MV-50 forms and requires dealers to
account for every MV-50 they receive.
15 NYCRR § 78.10. We are satisfied that
New York’s proposal, as amended, is
consistent with the purpose of
preventing alterations of disclosures on
titles and precluding counterfeit titles
through secure processes. New York’s
amendment of its program from a non-
secure paper receipt to the secure MV—
50 also addresses concerns raised in
NAAA’s comment that the paper receipt
could be altered or counterfeited by an
out-of-state buyer.

A fourth purpose of TIMA is to create
a record of the mileage on vehicles and
a paper trail. The underlying purposes
of this record and paper trail are to
enable consumers to be better informed
and provide a mechanism through
which odometer tampering can be
traced and violators prosecuted. We
initially determined that New York’s
alternate disclosure requirements did
not satisfy this purpose. In response,
New York amended its petition.

Under New York’s proposal, creation
of a paper trail starts with the
requirement that the initial transfer to a
dealer is processed on the vehicle’s
secure paper title, including the
odometer disclosure statement. Each
subsequent dealer-to-dealer transfer is
processed electronically, with the
selling dealer inputting the vehicle’s
identifying information into the System,
and the purchasing dealer verifying and
certifying this information to complete
the transfer. Under New York’s
proposed program, the most recent
vehicle odometer disclosure would be
available for public view via an online
application. A dealer selling a vehicle to
a non-dealer would record the odometer
statement in the System at the time of
sale. A selling dealer would also be
required to transfer the paper title
obtained from the first seller to the
purchasing dealer or retail and/or out of
state buyer.

For ultimate sales to New Yorkers, the
final retail purchaser would be required
to present paperwork (including the title
containing an executed odometer
disclosure statement used to transfer
title of the vehicle from the initial
owner to a New York dealer and, if
appropriate, one copy of the receipt
generated by the System when the
dealer transferred the vehicle to the
purchaser) to the NYSDMV when
applying to register and title the vehicle
in the purchaser’s name. The NYSDMV
would use this paperwork in
conjunction with the vehicle’s
identifying information available on the
System to verify the trail of ownership
and odometer disclosure statements for
the vehicle through the final retail sale.

The paper title used to transfer the
vehicle to the dealer would be retained
by the NYSDMYV in a file associated
with the vehicle’s VIN for at least ten
years, and it would be available to
dealers, NYSDMYV, and enforcement
staff. The System would maintain the
vehicle identifying information,
including odometer disclosure,
indefinitely. The NYSDMYV could track
the odometer disclosure statements
through the System. The System would
not allow a transfer to be completed in
which the disclosed odometer reading
was lower than a prior odometer
disclosure statement. In addition, New
York’s petition states that it would not
issue a title to the buyer unless the
disclosures on the foregoing paper
documents matched those found in the
System.

In those cases in which a New York
dealer sells a vehicle to a person who
would title and register it out-of-state, as
described in the amended petition, the
buyer would be provided with the title
used to transfer it initially to a dealer
and a MV-50 containing the odometer
disclosure. A dealer would be required
to annotate the unique MV-50 number
from the MV-50 being used for the
transaction in New York’s System. This
would create a paper trail linking the
electronic records to the paper MV-50
given to the out-of-state buyer. Both
parties would receive a copy of the MV—
50, which could be authenticated
outside of New York by using a Polk
Motor Vehicle Registration Manual and/
or Web application. Additionally, as
described in New York’s initial
proposal, a Web application would
allow both in-state and out-of-state
purchasers to verify basic New York
State odometer history by entering the
vehicle’s VIN.

In NHTSA’s view, New York’s
proposed program, as amended, would
create a scheme of records equivalent to
the current “paper trail”’ that assists law
enforcement in identifying and
prosecuting odometer fraud. Use of a
secure MV-50 form whose unique
identification number is recorded in the
System adds a level of security that was
lacking in New York’s initial proposal,
as it would be executed in out-of-state
transfers. New York could use the MV—
50 form to document in-state transfers
in lieu of the non-secure paper receipt
as well. Accordingly, New York’s
program as amended is consistent with
the fourth purpose of the disclosure
required by TIMA.25

25NAAA commented that New York’s proposal

would create information gaps because odometer

information would be maintained in two separate
Continued
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TIMA'’s overall purpose is to protect
consumers by ensuring that they receive
valid odometer disclosures representing
a vehicle’s actual mileage at the time of
transfer. New York’s proposed alternate
disclosure requirements, as amended
are consistent with this purpose. New
York’s proposed alternate disclosure
requirements include characteristics
that would ensure that representations
of a vehicle’s actual mileage would be
as valid as those found in current paper
title transfers and reassignments.
Transfers of vehicles between licensed
New York dealers, including the
required odometer disclosure
statements, would be processed and the
records maintained electronically in the
System. Transfer records would be
maintained on the System. The paper
title used for the initial transfer to a
licensed New York dealer would follow
the vehicle and would be required when
applying for registration and titling of
the vehicle in the final purchaser’s (not
a licensed New York dealer’s) name.
Potential buyers could examine the
most recent odometer disclosure
statement online before purchasing the
vehicle. Mileage disclosures made on
paper receipts for in-state transfers
would be checked against information
in the System. Out-of-state transfers
would be documented on a secure MV—
50 form, which could be verified
outside New York, and which would be
linked to a particular transaction by a
unique MV-50 identification number.

NAAA commented that New York’s
proposal was susceptible to fraud and
that the absence of a complete odometer
history would dissuade bidders from
purchasing New York vehicles at
auction. We note that New York stated
in its initial petition that it would make
a Web application available to in-state
and out-of-state purchasers, which
would allow purchasers to verify New
York State odometer history by entering
a vehicle’s VIN.

VIII. Conclusion

For the foregoing reasons, and upon
review of the entire record, the agency
concludes that New York’s proposed
alternate disclosure requirements, as
amended, are consistent with the
purposes of the disclosure required by
TIMA and its amendments. NHTSA

locations—electronically for New York dealers and
on paper for everyone else. We do not believe this
is a reason to disapprove New York’s program.
Odometer information is currently maintained in
many locations in New York. Each New York dealer
keeps records of odometer mileage in vehicles the
dealership has transferred in a paper Book of
Registry. The proposed changes to New York’s
program consolidate the Books of Registry
maintained by each individual dealer into a single
electronic system.

hereby issues a final determination
granting New York’s amended petition
for requirements that apply in lieu of
the federal requirements adopted under
section 408(d) of the Cost Savings Act.
Other requirements of the Cost Savings
Act continue to apply in New York.
NHTSA reserves the right to rescind this
grant in the event that information
acquired after this grant indicates that,
in operation, New York’s alternate
requirements do not satisfy one or more
applicable requirements.

Authority: 49 U.S.C. 32705; delegation of
authority at 49 CFR 1.50 and 501.8.

Issued on: August 14, 2012.
David Strickland,
Administrator.
[FR Doc. 2012—20463 Filed 8—20-12; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 001005281-0369-02]
RIN 0648-XC160

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic; 2012—-2013 Accountability
Measure and Closure for Gulf King
Mackerel in Western Zone

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements an
accountability measure (AM) for
commercial king mackerel in the
western zone of the Gulf of Mexico
(Gulf) exclusive economic zone (EEZ)
through this temporary final rule. NMFS
has determined that the commercial
annual catch limit (ACL) (equal to the
commercial quota) for king mackerel in
the western zone of the Gulf EEZ will
have been reached by August 22, 2012.
Therefore, NMFS closes the western
zone of the Gulf to commercial king
mackerel fishing in the EEZ. This
closure is necessary to protect the Gulf
king mackerel resource.

DATES: The closure is effective noon,
local time, August 22, 2012, until 12:01
a.m., local time, on July 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Susan Gerhart, 727-824-5305, email:
Susan.Gerhart@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish

(king mackerel, Spanish mackerel, and
cobia) is managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The commercial ACL (commercial
quota) for the Gulf migratory group king
mackerel in the western zone is
1,180,480 1b (535,457 kg) (76 FR 82058,
December 29, 2011), for the current
fishing year, July 1, 2012, through June
30, 2013.

Regulations at 50 CFR 622.49(h)(1)(i)
and 50 CFR 622.43(a)(3) require NMFS
to close the commercial sector for Gulf
migratory group king mackerel in the
western zone when the ACL (quota) is
reached, or is projected to be reached,
by filing a notification to that effect with
the Office of the Federal Register. Based
on the best scientific information
available, NMFS has determined the
commercial ACL (commercial quota) of
1,180,480 1b (535,457 kg) for Gulf
migratory group king mackerel in the
western zone will be reached by August
22, 2012. Accordingly, the western zone
is closed effective noon, local time,
August 22, 2012, through June 30, 2013,
the end of the fishing year to
commercial fishing for Gulf group king
mackerel. The Gulf group king mackerel
western zone begins at the United
States/Mexico border (near Brownsville,
Texas) and continues to the boundary
between the eastern and western zones
at 87°31.1" W. long., which is a line
directly south from the Alabama/Florida
boundary.

Except for a person aboard a charter
vessel or headboat, during the closure,
no person aboard a vessel for which a
commercial permit for king mackerel
has been issued may fish for or retain
Gulf group king mackerel in the EEZ in
the closed zones or subzones. A person
aboard a vessel that has a valid charter
vessel/headboat permit for coastal
migratory pelagic fish may continue to
retain king mackerel in or from the
closed zones or subzones under the bag
and possession limits set forth in 50
CFR 622.39(c)(1)(ii) and (c)(2), provided
the vessel is operating as a charter
vessel or headboat. A charter vessel or
headboat that also has a commercial
king mackerel permit is considered to be
operating as a charter vessel or headboat
when it carries a passenger who pays a
fee or when there are more than three
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persons aboard, including operator and
crew.

During the closure, king mackerel
from the closed zone, including those
harvested under the bag and possession
limits, may not be purchased or sold.
This prohibition does not apply to trade
in king mackerel from the closed zones
or subzones that were harvested, landed
ashore, and sold prior to the closure and
were held in cold storage by a dealer or
processor.

Classification

This action responds to the best
scientific information available. The
Assistant Administrator for Fisheries,
NOAA (AA), finds that the need to
immediately implement this action to
close the western zone of the Gulf to
commercial king mackerel fishing
constitutes good cause to waive the
requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule
implementing the commercial ACL
(commercial quota) and the associated
requirement for closure of the
commercial harvest when the ACL
(quota) is reached or projected to be
reached has already been subject to
notice and comment, and all that
remains is to notify the public of the
closure.

Additionally, allowing prior notice
and opportunity for public comment is
contrary to the public interest because
of the need to immediately implement
this action to protect the king mackerel
because the capacity of the fishing fleet
allows for rapid harvest of the quota.
Prior notice and opportunity for public
comment would require time and would
potentially result in a harvest well in
excess of the established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 16, 2012.
James P. Burgess,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-20510 Filed 8-16-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648-XC167

Fisheries of the Exclusive Economic
Zone Off Alaska; ‘“Other Rockfish” in
the Central Regulatory Area of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of “other rockfish” in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2012 total allowable catch of “other
rockfish” in the Central Regulatory Area
of the GOA has been reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 16, 2012, through
2400 hrs, A.L.t., December 31, 2012.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2012 total allowable catch (TAC)
of “other rockfish” in the Central

Regulatory Area of the GOA is 606
metric tons (mt) as established by the
final 2012 and 2013 harvest
specifications for groundfish of the GOA
(77 FR 15194, March 14, 2012).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2012 TAC of “other
rockfish” in the Central Regulatory Area
of the GOA has been reached. Therefore,
NMFS is requiring that “other rockfish”
caught in the Central Regulatory Area of
the GOA be treated as prohibited
species in accordance with §679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting the retention of “other
rockfish” in the Central Regulatory Area
of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of August 15, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and §679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 16, 2012.
James P. Burgess,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-20511 Filed 8-16—12; 4:15 pm]
BILLING CODE 3510-22-P
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contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1002

[Docket No. CFPB—2012-0032]

RIN 3170-AA26

Equal Credit Opportunity Act
(Regulation B)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Proposed rule; request for
public comment.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
proposing to amend Regulation B,
which implements the Equal Credit
Opportunity Act (ECOA), and the
official interpretation to the regulation,
which interprets the requirements of
Regulation B. The proposed revisions to
Regulation B would implement an
ECOA amendment concerning
appraisals that was enacted as part of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act). In general, the proposed revisions
to Regulation B would require creditors
to provide free copies of all written
appraisals and valuations developed in
connection with an application for a
loan to be secured by a first lien on a
dwelling. The proposal also would
require creditors to notify applicants in
writing of the right to receive a copy of
each written appraisal or valuation at no
additional cost.

DATES: Comments must be received on
or before October 15, 2012, except that
comments on the Paperwork Reduction
Act analysis in part VIII of the
Supplementary Information must be
received on or before October 22, 2012.
ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2012—
0032 or RIN 3170-AA26, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of

Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20552

o Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20552.

All submissions must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rulemaking. In general, all
comments received will be posted
without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT: ]ohn
H. Brolin, Counsel, or William W.
Matchneer, Senior Counsel, Division of
Research, Markets, and Regulations,
Bureau of Consumer Financial
Protection, 1700 G Street NW.,
Washington, DC. 20552, at (202) 435—
7000.

SUPPLEMENTARY INFORMATION:
I. Summary of the Proposed Rule

In response to the recent mortgage
crisis, Congress amended the Equal
Credit Opportunity Act (ECOA) to
require creditors to automatically
provide applicants with a copy of
appraisal reports and valuations
prepared in connection with certain
mortgage loans. The Consumer
Financial Protection Bureau (Bureau) is
now proposing a rule to implement
those changes, which were enacted in
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act). Specifically, the proposed rule
would amend the regulations
implementing ECOA to:

1Public Law 111-203, 124 Stat. 1376, section
1474 (2010).

e Cover applications for credit to be
secured by a first lien on a dwelling.

¢ Require creditors to notify
applicants within three business days of
receiving an application of their right to
receive a copy of written appraisals and
valuations developed.

e Require creditors to provide
applicants a copy of all written
appraisals and valuations promptly after
receiving an appraisal or valuation, but
in no case later than three business days
prior to consummation of the mortgage.

e Permit applicants to waive the
timing requirement to receive copies
three days prior to consummation.
However, applicants who waive the
timing requirement must still be given
a copy of all written appraisals and
valuations at or prior to closing.

e Prohibit creditors from charging
additional fees for providing a copy of
written appraisals and valuations, but
permit creditors to charge applicants a
reasonable fee to reimburse the creditor
for the cost of the appraisal or valuation
unless otherwise required by law.

II. Statutory Background
A. The Equal Credit Opportunity Act

The ECOA 2 makes it unlawful for
creditors to discriminate in any aspect
of a credit transaction on the basis of
sex, race, color, religion, national origin,
marital status, age (provided the
applicant has the capacity to contract),
because all or part of an applicant’s
income derives from public assistance,
or because the applicant has in good
faith exercised any right under the
Consumer Credit Protection Act. ECOA
applies to all credit—commercial as
well as consumer—without regard to the
nature or type of the credit or the
creditor.

Historically, section 701(e) of ECOA
has provided that a credit applicant has
the right to request copies of appraisal
reports used in connection with his or
her application for mortgage credit. The
right to request copies of appraisals was
added to ECOA in December 1991 as
part of the Federal Deposit Insurance
Corporation Improvement Act
(FDICIA).? The Senate report on FDICIA
suggests that one purpose of ECOA
section 701(e) was to make it easier for
loan applicants to determine whether a

215 U.S.C. 1691 et seq.
3Public Law 102-242, 105 Stat. 2236 (1991).
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loan was denied due to a discriminatory
appraisal.4

With the enactment of the Dodd-
Frank Act,® general rulemaking
authority for ECOA transferred from the
Board of Governors of the Federal
Reserve System (Board) to the Bureau
on July 21, 2011. Pursuant to the Dodd-
Frank Act and ECOA, as amended, the
Bureau published for public comment
an interim final rule establishing a new
Regulation B, 12 CFR part 1002,
implementing ECOA (except with
respect to persons excluded from the
Bureau’s rulemaking authority by
section 1029 of the Dodd-Frank Act). 76
FR 79442 (Dec. 21, 2011). This rule did
not impose any new substantive
obligations but did make technical and
conforming changes to reflect the
transfer of authority and certain other
changes made by the Dodd-Frank Act.
The Bureau’s Regulation B took effect
on December 30, 2011.

B. Dodd-Frank Act Amendments
Concerning Appraisals

Congress enacted the Dodd-Frank Act
after a cycle of unprecedented
expansion and contraction in the
mortgage market sparked the most
severe U.S. recession since the Great
Depression.® The Dodd-Frank Act
created the Bureau and consolidated
various rulemaking and supervisory
authorities in the new agency, including
the authority to implement ECOA.7 At
the same time, Congress imposed new
statutory requirements governing
mortgage practices with the intent to
restrict the practices that contributed to
the crisis and provide additional
protections to consumers.

Sections 1471 through 1474 of the
Dodd-Frank Act established a number of
new requirements for appraisal
activities, including requirements
relating to appraisal independence,
appraisals for higher-risk mortgages,
regulation of appraisal management
companies, automated valuation
models, and providing copies of

4For additional legislative history on the
appraisal provision as originally added by the
FDICIA see S. Rep. No. 167, 102d Cong., 1st Sess.;
S. Rep. No. 461, 101st Cong. 2d Sess.; 137 Cong.
Rec. S2519 (daily ed. February 28, 1991); 136 Cong.
Rec. S14592, 14598-99 (daily ed. October 5, 1990).

5Public Law 111-203, 124 Stat. 1376, section
1474 (2010).

6 For more discussion of the mortgage market, the
financial crisis, and mortgage origination generally,
see the Bureau’s 2012 TILA-RESPA Proposal,
available at http://www.consumerfinance.gov/
regulations/.

7 Sections 1011 and 1021 of title X of the Dodd-
Frank Act, the “Consumer Financial Protection
Act,” Public Law 111-203, sections 1001-1100H,
codified at 12 U.S.C. 5491, 5511. The Consumer
Financial Protection Act is substantially codified at
12 U.S.C. 5481-5603.

appraisals and valuations.8 Many of the
Dodd-Frank Act appraisal provisions are
required to be implemented through
joint rulemakings involving several
federal agencies. The amendment to
ECOA section 701(e), however, does not
require a joint rulemaking. As discussed
below, the amendments to section
701(e) overlap with the notice and copy
requirements of a Dodd-Frank Act
amendment to the Truth in Lending Act
(TILA) applicable to higher-risk
mortgage loans. The Dodd-Frank Act
amendment to TILA, which adds
section 129H, is required to be
implemented through joint rulemaking.
See TILA section 129H(b)(4)(A); 15
U.S.C. 1639h(b)(4)(A).

ECOA Appraisal Requirements

Section 1474 of the Dodd-Frank Act?9
amended ECOA section 701(e) to
require that creditors provide copies of
appraisals and valuations to loan
applicants at no additional cost and
without requiring applicants to
affirmatively request such copies.
Amended ECOA section 701(e)
generally grovides that:

o A creditor shall furnish to an
applicant a copy of any and all written
appraisals and valuations developed in
connection with the applicant’s
application for a loan that is or would
be secured by a first lien on a dwelling.
The appraisal documentation must be
provided promptly, and in no case later
than three days prior to closing of the
loan, whether the creditor grants or
denies the applicant’s request for credit
or the application is incomplete or
withdrawn. However, the applicant may
waive the timing requirement that such
appraisals or valuations be provided
three days prior to closing, except where
otherwise required by law.

e The creditor shall provide a copy of
each written appraisal or valuation at no
additional cost to the applicant, though
the creditor may impose a reasonable
fee on the applicant to reimburse the
creditor for the cost of the appraisal.

o At the time of application, the
creditor shall notify applicants in
writing of the right to receive a copy of
each written appraisal and valuation
under ECOA section 701(e).

Amended ECOA section 701(e)(6)
defines the term ““valuation” as

8 See TILA sections 129H and 129E as established
by Dodd-Frank Act sections 1471 and 1472, 15
U.S.C. 1639h; sections 1124 and 1125 of the
Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA) as established
by Dodd-Frank Act sections 1473(f)(2), 12 U.S.C.
3353, and 1473(q), 12 U.S.C. 3354; and sections
701(e) of ECOA as amended by Dodd-Frank Act
section 1474, 15 U.S.C. 1691(e).

9Public Law 111-203, 124 Stat. 1376, section
1474 (2010).

including “any estimate of the value of
a dwelling developed in connection
with a creditor’s decision to provide
credit, including those values developed
pursuant to a policy of a government
sponsored enterprise or by an
automated valuation model, a broker
price opinion, or other methodology or
mechanism.”

Higher-Risk Mortgage Appraisal
Requirements

On the same day that this proposal is
released by the Bureau, the Bureau is
also releasing a proposal to implement
section 1471 of the Dodd-Frank Act,
which added new appraisal
requirements for higher-risk mortgages
that are subject to joint implementation
by the Board, Bureau, Federal Deposit
Insurance Corporation (FDIC), Federal
Housing Finance Agency (FHFA),
National Credit Union Administration
(NCUA), and Office of the Comptroller
of the Currency, Treasury (OCC). This
provision, which is codified in new
TILA section 129H(d), contains
disclosure requirements that are similar
to ECOA section 701(e) in that creditors
must provide consumers, at least three
days prior to closing, a copy of any
appraisal prepared in connection with a
higher-risk mortgage. 15 U.S.C.
1639h(c). Creditors must also provide
consumers, at the time of the initial
mortgage application, a statement that
any appraisal prepared for the mortgage
is for the creditor’s sole use and that the
consumer may choose to have a separate
appraisal conducted at his or her own
expense. Id. 1639h(d). Section 1471 of
the Dodd-Frank Act defines the term
“higher-risk mortgage”” generally as a
residential mortgage loan, other than a
reverse mortgage, that is secured by a
principal dwelling with an annual
percentage rate (APR) that exceeds the
average prime offer rate (APOR) for a
comparable transaction by a specified
percentage. Id. 1639h(f).

C. Other Rulemakings

In addition to this proposal and the
higher-risk mortgage rulemaking
discussed above, the Bureau currently is
engaged in six other rulemakings
relating to mortgage credit to implement
requirements of the Dodd-Frank Act:

e TILA-RESPA Integration: On July 9,
2012, the Bureau released a proposed
rule and forms combining the TILA
mortgage loan disclosures with the
Good Faith Estimate (GFE) and
settlement statement required under
RESPA pursuant to Dodd-Frank Act
section 1032(f) as well as sections 4(a)
of RESPA and 105(b) of TILA, as
amended by Dodd-Frank Act sections
1098 and 1100A, respectively (2012
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TILA-RESPA Proposal).1? 12 U.S.C.
2603(a); 15 U.S.C. 1604(b).

e HOEPA: On the same day that the
Bureau released the 2012 TILA-RESPA
Proposal, the Bureau also released a
proposal to implement Dodd-Frank Act
requirements expanding protections for
“high-cost” mortgage loans under
HOEPA, pursuant to TILA sections
103(bb) and 129, as amended by Dodd-
Frank Act sections 1431 through 1433
(2012 HOEPA Proposal).11 15 U.S.C.
1602(bb) and 1639.

e Servicing: The Bureau is in the
process of developing a proposal to
implement Dodd-Frank Act
requirements regarding force-placed
insurance, error resolution, and
payment crediting, as well as forms for
mortgage loan periodic statements and
“hybrid” adjustable-rate mortgage reset
disclosures, pursuant to sections 6 of
RESPA and 128, 128A, 129F, and 129G
of TILA, as amended or established by
Dodd-Frank Act sections 1418, 1420,
1463, and 1464. The Bureau has
publicly stated that in connection with
the servicing rulemaking the Bureau is
considering proposing rules on
reasonable information management,
early intervention for troubled and
delinquent borrowers, and continuity of
contact, pursuant to the Bureau’s
authority to carry out the consumer
protection purposes of RESPA in section
6 of RESPA, as amended by Dodd-Frank
Act section 1463. 12 U.S.C. 2605; 15
U.S.C. 1638, 1638a, 1639f, and 1639g.

¢ Loan Originator Compensation: The
Bureau is in the process of developing
a proposal to implement provisions of
the Dodd-Frank Act requiring certain
creditors and mortgage loan originators
to meet duty of care qualifications and
prohibiting mortgage loan originators,
creditors, and the affiliates of both from
receiving compensation in various
forms (including based on the terms of
the transaction) and from sources other
than the consumer, with specified
exceptions, pursuant to TILA section
129B as established by Dodd-Frank Act
sections 1402 and 1403. 15 U.S.C.
1639b.

e Ability to Repay: The Bureau is in
the process of finalizing a proposal
issued by the Board to implement
provisions of the Dodd-Frank Act
requiring creditors to determine that a
consumer can repay a mortgage loan
and establishing standards for
compliance, such as by making a
“qualified mortgage,” pursuant to TILA
section 129C as established by Dodd-
Frank Act sections 1411 and 1412

10 Available at http://www.consumerfinance.gov/
notice-and-comment/.
11d.

(Ability to Repay Rulemaking). 15
U.S.C. 1639c.

e Escrows: The Bureau is in the
process of finalizing a proposal issued
by the Board to implement provisions of
the Dodd-Frank Act requiring certain
escrow account disclosures and
exempting from the higher-priced
mortgage loan escrow requirement loans
made by certain small creditors, among
other provisions, pursuant to TILA
section 129D as established by Dodd-
Frank Act sections 1461 and 1462
(Escrows Rulemaking). 15 U.S.C. 1639d.

With the exception of the
requirements being implemented in the
TILA-RESPA proposal, the Dodd-Frank
Act requirements referenced above
generally will take effect on January 21,
2013, unless final rules implementing
those requirements are issued on or
before that date and provide for a
different effective date. To provide an
orderly, coordinated, and efficient
comment process, the Bureau is
generally setting the deadlines for
comments on this and other proposed
mortgage rules based on the date the
proposal is issued, instead of the date
the notice is published in the Federal
Register. Because the precise date of
publication cannot be predicted in
advance, this method will allow
interested parties that intend to
comment on multiple proposals to plan
accordingly and will ensure that the
Bureau receives comments with
sufficient time remaining to issue final
rules by January 21, 2013. However,
consistent with the requirements of the
Paperwork Reduction Act, the comment
period for the proposed analysis under
that Act will end 60 days after
publication of this notice in the Federal
Register.

The Bureau regards the foregoing
rulemakings as components of a larger
undertaking; many of them intersect
with one or more of the others.
Accordingly, the Bureau is coordinating
carefully the development of the
proposals and final rules identified
above. Each rulemaking will adopt new
regulatory provisions to implement the
various Dodd-Frank Act mandates
described above. In addition, each of
them may include other provisions the
Bureau considers necessary or
appropriate to ensure that the overall
undertaking is accomplished efficiently
and that it ultimately yields a regulatory
scheme for mortgage credit that achieves
the statutory purposes set forth by
Congress, while avoiding unnecessary
burdens on industry.

Thus, many of the rulemakings listed
above involve issues that extend across
two or more rulemakings. In this
context, each rulemaking may raise

concerns that might appear unaddressed
if that rulemaking were viewed in
isolation. For efficiency’s sake, however,
the Bureau is publishing and soliciting
comment on proposed answers to
certain issues raised by two or more of
its mortgage rulemakings in whichever
rulemaking is most appropriate, in the
Bureau’s judgment, for addressing each
specific issue. Accordingly, the Bureau
urges the public to review this and the
other mortgage proposals identified
above, including those previously
published by the Board, together. Such
a review will ensure a more complete
understanding of the Bureau’s overall
approach and will foster more
comprehensive and informed public
comment on the Bureau’s several
proposals, including provisions that
may have some relation to more than
one rulemaking but are being proposed
for comment in only one of them.

III. Outreach and Consumer Testing

The Bureau has conducted consumer
testing relating to implementation of
ECOA section 701(e) requirements in
conjunction with the 2012 TILA-RESPA
Proposal. A more detailed discussion of
the Bureau’s overall testing and form
design can be found in the report Know
Before You Owe: Evolution of the
Integrated TILA-RESPA Disclosures,
which is available on the Bureau’s Web
site.12

In January 2011, the Bureau
contracted with a communication,
design, consumer testing, and research
firm, Kleimann Communication Group,
Inc. (Kleimann), which specializes in
consumer financial disclosures. The
Bureau and Kleimann developed a plan
to conduct qualitative usability testing,
consisting of one-on-one cognitive
interviews, over several iterations of
prototype integrated disclosure forms.
Between January and May 2011, the
Bureau and Kleimann worked
collaboratively on developing a
qualitative testing plan, and several
prototype integrated forms for the
disclosure to be provided in connection
with a consumer’s application (i.e., a
form integrating the RESPA good faith
estimate and the early TILA
disclosure).13 The qualitative testing

12Kleimann Communication Group, Inc., Know
Before You Owe: Evolution of the Integrated TILA-
RESPA Disclosures (July 9, 2012), http://
files.consumerfinance.gov/f/

201207 cfpb report_tila-respa-testing.pdf.

13 This discussion is limited to the testing of the
disclosure to be provided in connection with a
consumer’s application, which is the portion of the
testing relevant to the appraisal-related disclosure
in proposed § 1002.14(a)(2). As discussed in the
supplementary information to the 2012 RESPA—
TILA Proposal, the Bureau and Kleimann also
tested prototype designs for the integrated
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plan developed by the Bureau and
Kleimann was unique with respect to
qualitative testing performed by other
federal agencies in that the Bureau
planned to conduct qualitative testing
with industry participants as well as
consumers. Each round of qualitative
testing included at least two industry
participants, including lenders from
several different types of depository
(including credit unions) and non-
depository institutions, mortgage
brokers, and closing agents.

In addition, the Bureau launched an
initiative to obtain public feedback on
each round of prototype disclosures at
the same time it conducted the
qualitative testing of the prototypes,
which it titled “Know Before You
Owe.” 14 This initiative consisted of
publishing and obtaining feedback on
the prototype designs through an
interactive tool on the Bureau’s Web site
or through posting the prototypes to the
Bureau’s blog on its Web site and
providing an opportunity for the public
to email feedback directly to the Bureau.

From May to October 2011, Kleimann
and the Bureau conducted a series of
five rounds of qualitative testing on
revised iterations of integrated
disclosure prototype forms. This testing
was conducted in five different cities
across different U.S. Census regions and
divisions: Baltimore, Maryland; Los
Angeles, California; Chicago, Illinois;
Springfield, Massachusetts; and
Albuquerque, New Mexico. After each
round, Kleimann analyzed and reported
to the Bureau on the results of the
testing. Based on these results and
feedback received from the Bureau’s
Know Before You Owe public outreach
project, the Bureau revised the
prototype disclosure forms for the next
round of testing.

As part of the larger Know Before You
Owe public outreach project, the Bureau
tested two versions of the new
appraisal-related disclosures required
by both TILA section 129H and ECOA
section 701(e).15 The Bureau believed
that it was important to test both
appraisal-related disclosures together in
order to determine how best to provide
these two overlapping but separate
disclosures in a manner that would
minimize consumer confusion and

disclosure forms to be provided in connection with
the closing of the mortgage loan and real estate
transaction. See the Bureau’s 2012 TILA-RESPA
Proposal, available at http://
www.consumerfinance.gov/regulations/.

14 See http://www.consumerfinance.gov/
knowbeforeyouowe.

15Kleimann Communication Group, Inc., Know
Before You Owe: Evolution of the Integrated TILA-
RESPA Disclosures 254-256 (July 9, 2012), http://
files.consumerfinance.gov/f/
201207 cfpb_report_tila-respa-testing.pdf.

improve consumer comprehension.
Testing showed that consumers tended
to find the TILA and ECOA disclosures
confusing when they were given
together using, in both cases, the
specific language set forth in the
statute.1® Consumer comprehension
improved when the Bureau developed a
slightly longer plain language disclosure
that was designed to incorporate the
elements of both statutes. Based on the
results of that testing, the Bureau has
developed the following appraisal
disclosure language: “We may order an
appraisal to determine the property’s
value and charge you for this appraisal.
We will promptly give you a copy of
any appraisal, even if your loan does not
close. You can pay for an additional
appraisal for your own use at your own
cost.”

IV. Legal Authority

The Bureau is issuing this proposed
rule pursuant to its authority under
ECOA, and the Dodd-Frank Act. On July
21, 2011, section 1061 of the Dodd-
Frank Act transferred to the Bureau all
of the “consumer financial protection
functions” previously vested in certain
other Federal agencies, including the
Board.1” The term ‘“‘consumer financial
protection function” is defined to
include “‘all authority to prescribe rules
or issue orders or guidelines pursuant to
any Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.” 18
ECOA and title X of the Dodd-Frank Act
are Federal consumer financial laws.19
Accordingly, the Bureau has authority
to issue regulations pursuant to ECOA,
as well as title X of the Dodd-Frank Act.

Section 1022(b)(1) of the Dodd-Frank
Act authorizes the Bureau to prescribe
rules ““as may be necessary or
appropriate to enable the Bureau to
administer and carry out the purposes
and objectives of the Federal consumer
financial laws, and to prevent evasions
thereof[.]”” 12 U.S.C. 5512(b)(1). Section
1022(b)(2) of the Dodd-Frank Act
prescribes certain standards for
rulemaking that the Bureau must follow
in exercising its authority under section
1022(b)(1). 12 U.S.C. 5512(b)(2).

Section 1405(b) of the Dodd-Frank
Act provides that, “[n]otwithstanding

16 1d,

17 Public Law 111-203, 124 Stat. 1376, section
1061(b)(7); 12 U.S.C. 5581(b)(7).

1812 U.S.C. 5581(a)(1).

19Dodd-Frank Act section 1002(14), 12 U.S.C.
5481(14) (defining “Federal consumer financial
law” to include the “enumerated consumer laws”
and the provisions of title X of the Dodd-Frank Act);
Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “enumerated consumer laws” to
include ECOA).

any other provision of [title XIV of the
Dodd-Frank Act], in order to improve
consumer awareness and understanding
of transactions involving residential
mortgage loans through the use of
disclosures, the [Bureau] may, by rule,
exempt from or modify disclosure
requirements, in whole or in part, for
any class of residential mortgage loans
if the [Bureau] determines that such
exemption or modification is in the
interest of consumers and in the public
interest.” 15 U.S.C. 1601 note. Section
1401 of the Dodd-Frank Act, which
amended TILA section 103(cc), 15
U.S.C. 1602(cc), generally defines
residential mortgage loan as any
consumer credit transaction that is
secured by a mortgage on a dwelling or
on residential real property that
includes a dwelling other than an open-
end credit plan or an extension of credit
secured by a consumer’s interest in a
timeshare plan. Notably, the authority
granted by section 1405(b) applies to
“disclosure requirements” generally,
and is not limited to a specific statute
or statutes.

Section 703(a) of ECOA authorizes the
Bureau to prescribe regulations to carry
out the purposes of ECOA. Section
703(a) further states that such
regulations may provide for such
adjustments and exceptions for any
class of transactions, that in the
judgment of the Bureau are necessary or
proper to effectuate the purposes of
ECOA, to prevent circumvention or
evasion thereof, or to facilitate or
substantiate compliance. 15 U.S.C.
1691b(a). Pursuant to this authority, the
Bureau proposes to implement the
amended ECOA appraisal provision. 15
U.S.C 1691(e). The proposed rule would
amend existing § 1002.14 of Regulation
B.

V. Section-by-Section Analysis

Section 1002.14 Rules on Providing
Appraisals and Valuations

Overview

This proposal would implement
amendments made by the Dodd-Frank
Act to ECOA that require, among other
things, that creditors provide applicants
with free copies of any and all written
appraisals and valuations developed in
connection with an application for a
loan to be secured by a first lien on a
dwelling. The Bureau is proposing to
implement these new requirements
through amendments to existing
§1002.14 of Regulation B.

14(a) Providing Appraisals and
Valuations

Currently, § 1002.14(a) of Regulation
B sets forth the general requirement that
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a creditor shall provide a copy of the
appraisal report used in connection
with an application for credit that is to
be secured by a lien on a dwelling.
Section 1002.14(a) states that a creditor
must comply with either § 1002.14(a)(1),
which provides for routine delivery of
copies of appraisal reports to an
applicant, or § 1002.14(a)(2), which sets
forth rules for providing copies of
appraisal reports upon request (for
creditors that do not choose to routinely
provide appraisal reports to applicants).
As discussed in more detail below, the
Bureau is proposing to amend
§1002.14(a) to implement changes to
the appraisal delivery requirements set
forth in the Dodd-Frank Act. Because
the Dodd-Frank Act amendments to
ECOA section 701(e) eliminate the
option for a creditor to provide copies
of appraisals or valuations only upon
written request, the Bureau is proposing
to renumber portions of proposed

§ 1002.14(a) for clarity.

As discussed in more detail below,
proposed § 1002.14(a)(1) would set forth
the general requirement to provide
copies of written appraisals and
valuations to applicants for credit to be
secured by a first lien on a dwelling,
and would set forth the timing and
waiver requirements for providing such
copies. Proposed § 1002.14(a)(2) would
require that a creditor provide a written
disclosure of the applicant’s right to
receive a copy of such written
appraisals and valuations. Proposed
§1002.14(a)(3) would prohibit creditors
from charging the applicant for
providing a copy of written appraisals
and valuations, but would permit
creditors to require applicants to pay a
reasonable fee to reimburse the creditor
for appraisals and valuations. Proposed
§ 1002.14(a)(4) would clarify that the
requirements of § 1002.14(a)(1) apply
regardless of whether credit is extended
or denied, or if the application is
incomplete or withdrawn. Proposed
§1002.14(a)(5) would allow for the
copies required by § 1002.14(a)(1) to be
provided in electronic form. As is
discussed in more detail below,
proposed § 1002.14(b) would define
certain terms used in proposed
§1002.14(a).

Current comment 14(a)(2)(i)—1
addresses the notice requirements if the
application subject to § 1002.14 involves
more than one applicant. The Bureau is
proposing to renumber current comment
14(a)(2)(i)-1 as proposed comment
14(a)-1, and to make a conforming
change so that the comment accurately
refers to the disclosure about copies of
written appraisals and valuations rather
than to a notice about the appraisal
report. In addition, the proposed

comment would be amended to clarify
that the comment also applies to the
requirement to provide copies of written
appraisals and valuations. Accordingly,
the proposed comment would clarify
that if there is more than one applicant,
the notice about the written appraisals
and valuations, and the copies of
written appraisals and valuations, need
only be given to one applicant, but it
must be given to the primary applicant
where one is readily apparent.

14(a)(1) In General

Scope

Consistent with ECOA section
701(e)(1), proposed § 1002.14(a)(1)
would require a creditor to provide an
applicant a copy of all written
appraisals and valuations developed in
connection with an application for
credit that is to be secured by a first lien
on a dwelling. The scope of proposed
§1002.14(a)(1) differs in several
important respects from current
§1002.14(a). First, consistent with new
ECOA section 701(e)(1), the proposed
amendments to §1002.14(a)(1) would
broaden scope of the current
requirement to provide copies of “an
appraisal report” to include ““all written
appraisals and valuations developed.”
Thus, more types of documents
developed to value properties would be
covered.

At the same time, the amendments
made to ECOA section 701(e)(1) also
narrow the types of transactions that are
covered by subsection (e). Specifically,
the proposed rule would apply to
applications for credit to be secured by
a first lien on a dwelling. In contrast,
current § 1002.14(a) applies to
applications for credit secured by a first
lien or a subordinate lien on a dwelling.
Accordingly, proposed § 1002.14(a)(1)
would also add the word “first” to
§1002.14(a) to narrow the scope of the
proposed rule to cover only loans
secured by a first lien on a dwelling,
consistent with the Dodd-Frank Act
amendments to section 701(e) of ECOA.

Current comments 14(a)-1 and 14(a)—
2 clarify the applicability of the
appraisal delivery requirements to
credit for business purposes and
renewals. The proposal would generally
retain comments 14(a)-1 and 14(a)-2
(renumbered as comments 14(a)(1)-1
and 14(a)(1)-2), with several conforming
and technical changes. Specifically,
proposed comment 14(a)(1)-1 would
include an updated cross-reference to
the definition of “dwelling” that, as
discussed below, is proposed to be
moved to § 1002.14(b)(2). In addition,
proposed comment 14(a)(1)-1 would be
narrowed to cover only loans secured by

a first lien on a dwelling, consistent
with proposed § 1002.14(a)(1). Thus,
proposed comment 14(a)(1)-1 would
provide that § 1002.14(a)(1) covers
applications for credit to be secured by
a first lien on a dwelling, as that term
is defined in § 1002.14(b)(2), whether
the credit is business credit (see
§1002.2(g)) or consumer credit (see
§1002.2(h)).

Proposed comment 14(a)(1)-2 would
generally be consistent with current
comment 14(a)-2. However, proposed
comment 14(a)(1)-2 would use the
statutory term “developed” provided in
new ECOA section 701(e)(1) in place of
the term “obtained” throughout the
comment. Thus, proposed comment
14(a)(1)-2 would provide that
§1002.14(a)(1) applies when an
applicant requests the renewal of an
existing extension of credit and the
creditor develops a new written
appraisal or valuation. In addition, the
proposed comment would also provide
that § 1002.14(a) does not apply when a
creditor uses the appraisals or
valuations that were previously
developed in connection with the prior
extension of credit in order to evaluate
the renewal request.

The Bureau requests comment on
whether additional guidance is needed
on the application of the requirements
of proposed § 1002.14(a)(1) in the case
of renewals for consumer or business
purpose transactions.

The Bureau is proposing to adopt a
new comment 14(a)(1)-3 that would
clarify that for purposes of § 1002.14, a
“written” appraisal or valuation
includes, without limitation, an
appraisal or valuation received or
developed by the creditor: in paper form
(hard copy); electronically, such as by
CD or email; or by any other similar
media. In addition, the proposed
comment clarifies that creditors should
look to § 1002.14(a)(5) regarding the
provision of copies of appraisals and
valuations to applicants via electronic
means. The Bureau believes that its
proposed interpretation of the term
“written” best serves the purposes of
the statute, because consumers would
receive free copies of appraisals and
valuations regardless of whether the
creditor receives, prepares or stores
these materials in paper or electronic
form.

Timing

Proposed §1002.14(a)(1) would
clarify that a creditor must provide a
copy of each written appraisal or
valuation subject to § 1002.14(a)(1)
promptly (generally within 30 days of
receipt by the creditor), but not later
than three business days prior to
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consummation of the transaction,
whichever is first to occur. This aspect
of the proposal implements ECOA
section 701(e)(1), which requires that
creditors provide the copies of each
written appraisal or valuation promptly,
but in no case later than three days prior
to the closing of the loan. The statute
does not define the term “promptly.”
However, current § 1002.14(a)(2)(ii)
states that “promptly”’ means generally
within 30 days. For consistency with
existing § 1002.14(a)(2)(ii), under
proposed § 1002.14(a)(1) the provision
of a copy of written appraisals and
valuations will generally be considered
prompt if the written appraisals and
valuations are provided within 30 days
of receipt thereof by the creditor. Thus,
under the proposed rule a creditor
would be required to provide a copy of
all appraisals and valuations within 30
days of receipt or three days prior to
consummation of the transaction,
whichever is first to occur.

In addition, for clarity and to be
consistent with other similar regulatory
requirements under TILA and RESPA,
the proposed rule would use the term
“consummation” in place of the
statutory term ““closing” and clarify that
the statutory term ““days” means
“business days.”

Waiver

ECOA section 701(e)(2) provides that
an applicant may waive the three-day
requirement provided in ECOA section
701(e)(1), except where otherwise
required in law. The Bureau believes
that the ““3 day requirement” referenced
in the statute refers to the timing
requirement to provide a copy of an
appraisal or valuation three business
days prior to closing, as opposed to the
general requirement to provide copies of
all appraisals and valuations.
Specifically, the Bureau believes that a
creditor is required to provide a copy of
an appraisal or valuation developed
promptly (generally within 30 days)
even if the application is denied,
incomplete, withdrawn, or the applicant
waives the three day requirement. In
addition, because creditors who order or
conduct an appraisal or valuation
require it to be completed before
consummation of the transaction, the
Bureau believes that a creditor should
always be required to provide an
applicant a copy of written appraisals
and valuations by the date of
consummation of the transaction.
Accordingly, proposed § 1002.14(a)(1)
provides that, notwithstanding the other
requirements in § 1002.14(a)(1), an
applicant may waive the timing
requirement to receive a copy of an
appraisal or valuation three business

days prior to consummation and agree
to receive the copy at or before
consummation, except as otherwise
prohibited by law.

Proposed comment 14(a)(1)-4 would
clarify that § 1002.14(a)(1) permits the
applicant to waive the timing
requirement that written appraisals and
valuations be provided no later than
three business days prior to
consummation if the creditor provides
the copy at or before consummation,
except as otherwise provided by law. In
addition, the proposed comment would
provide that an applicant’s waiver is
effective under § 1002.14(a)(1) if the
applicant provides the creditor an
affirmative oral or written statement
waiving the 3-day timing requirement.
Finally, the proposed comment would
provide that if there is more than one
applicant for credit in the transaction,
any applicant may provide the
statement.

Delivery Upon Request No Longer
Permitted

Section 1474 of the Dodd-Frank Act
amended ECOA section 701(e) to
mandate that copies of appraisals and
valuations be provided regardless of
whether the consumer affirmatively
requests such copies. Accordingly, for
consistency with the statute, the Bureau
is proposing to delete current
§1002.14(a)(1) and (a)(2), which permit
creditors to choose between the “routine
delivery” and ‘“‘delivery upon request”
methods of complying with the
requirements of § 1002.14.

Exemption for Credit Unions Removed

The Board’s 1993 Final Rule on
Providing Appraisal Reports (1993 Final
Rule) provided an exemption from the
appraisal delivery requirements in
§1002.14 for credit unions. See 58 FR
65657, 65660 (Dec. 16, 1993). In the
1993 Final Rule the Board cited to the
legislative history of the 1991 ECOA
amendments as the basis for the
exemption for credit unions. The
reasoning behind this exemption
appears to have been that credit unions
were already required to comply with
substantially similar requirements
under the regulations of the National
Credit Union Administration (NCUA).20
The Board also cited to a section of the
legislative history noting that Congress

20 See 12 CFR 701.31(c)(5) providing that each

Federal credit union shall make available, to any
requesting member/applicant, a copy of the
appraisal used in connection with that member’s
real estate-related loan application. The appraisal
shall be available for a period of 25 months after
the applicant has received notice from the Federal
credit union of the action taken by the Federal
credit union on the real estate-related loan
application.

intended no change to the NCUA’s
regulations in adding the requirement to
provide appraisals in ECOA.21

Under 12 CFR 701.31(c)(5), Federal
credit unions are still required to make
available to any requesting member/
applicant a copy of the appraisal used
in connection with that member’s real
estate-related loan application.
However, the Dodd-Frank Act
amendments to ECOA section 701(e)
substantially alter the requirements on
creditors to provide appraisals.
Specifically, section 1474 of the Dodd-
Frank Act expanded the scope of the
requirements of ECOA section 701(e) to
require creditors to provide copies of all
valuations, and to eliminate the need for
applicants to request copies. In
addition, neither section 1474 of the
Dodd-Frank Act nor the legislative
history refers to an exception for credit
unions subject to, and complying with,
the provisions of the NCUA regulations
relating to making appraisals available
upon request. Accordingly, as proposed,
§1002.14 would delete the exemption
for credit unions in current § 1002.14(b).

The Bureau requests comment on the
removal of this exemption and whether
there are additional factors the Bureau
should take into consideration relating
to the application of proposed § 1002.14
to credit unions.

14(a)(2) Disclosure

Consistent with ECOA section
701(e)(5), proposed § 1002.14(a)(2)
provides that for applications subject to
§1002.14(a)(1), a creditor shall provide
an applicant with a written disclosure,
not later than the third business day
after the creditor receives an
application, of the applicant’s right to
receive a copy of all written appraisals
and valuations developed in connection
with such application.

Content

Title XIV of the Dodd-Frank Act
added two new appraisal related
disclosure requirements for consumers.
New section 701(e)(5) of ECOA, which
is implemented in this proposed rule
provides: “At the time of application,
the creditor shall notify an applicant in
writing of the right to receive a copy of
each written appraisal and valuation
under this subsection.” 15 U.S.C.
1691(e)(5). Similarly, section 129H(d) of
TILA provides:

21 The legislative history to the 1991 ECOA
amendments cited to in the Board’s 1993 Final Rule
on Providing Appraisals notes that the NCUA
already requires credit unions to make appraisals
available, and that the legislation is not intended to
modify those NCUA regulations. See S. Rep. No.
102-167, at 90 (102nd Cong. 1st Sess. 1991).



50396

Federal Register/Vol. 77, No. 162/ Tuesday, August 21, 2012/Proposed Rules

At the time of the initial mortgage
application, the applicant shall be provided
with a statement by the creditor that any
appraisal prepared for the mortgage is for the
sole use of the creditor, and that the
applicant may choose to have a separate
appraisal conducted at the expense of the
applicant.

15 U.S.C. 1639h(d). In the absence of
regulatory action to harmonize the two
provisions, creditors would be required to
provide two appraisal-related disclosures to
consumers for certain loans (i.e., a TILA and
an ECOA disclosure for higher-risk mortgage
loans secured by a first lien on a consumer’s
principal dwelling) and just one for others
(i.e., an ECOA disclosure for first-lien,
dwelling-secured loans that are not higher-
risk mortgage loans, or a TILA disclosure for
higher-risk mortgage loans secured by a
subordinate lien).

The Bureau believes that Congress
intended the ECOA and TILA
disclosures to work together to provide
consumers a better understanding of
their rights in the appraisal process.
Accordingly, the Bureau is proposing to
exercise its authority under section
703(a) of ECOA and section 1405(b) of
the Dodd-Frank Act to amend form C-
9 in Regulation B to include the
language developed to satisfy the new
appraisal-related disclosure
requirements of both ECOA and TILA.
The proposed sample disclosure
language differs from the express
statutory language provided in section
701(e)(5). However, based on the results
of the testing described above, the
Bureau believes that the additional
explanatory text is necessary to promote
consumer comprehension and to reduce
any confusion associated with the TILA
appraisal notification that will also have
to be given to applicants for higher-risk
mortgage loans. The Bureau believes
this approach will also reduce
compliance burden for industry by
allowing a single disclosure to satisfy
both statutory requirements.
Accordingly, the Bureau believes that
the proposed sample notice language
developed to satisfy the disclosure
requirements of both TILA and ECOA
serves the interests of consumers, the
public, and creditors. The Bureau
requests comment on the proposed
language and whether additional
changes should be made to the text of
the notification to further enhance
consumer comprehension.

In addition, the Bureau notes that the
model language in proposed Form G-9
refers only to appraisals, while
proposed § 1002.14(a)(2) refers to “all
written appraisals and valuations.” The
Bureau solicits comment on what, if
any, adjustments or clarifications to
Form C-9 would be appropriate for

creditors that perform valuations rather
than, or in addition to, appraisals.

Timing and Method of Delivery

ECOA section 701(e)(5) requires
creditors to notify applicants in writing,
at the time of application, of the right to
receive a copy of each written appraisal
and valuation. The Bureau proposes to
interpret the phrase “at the time of
application” to require creditors to
provide the ECOA appraisal disclosure
no later than three business days after
receiving an application. Proposed
§1002.14(a)(2) would require creditors
to notify applicants in writing, not later
than the third business day after a
creditor receives such application, of
the right to receive a copy of all written
appraisals and valuations developed in
connection with such application.

This approach is consistent with the
disclosure requirements of TILA and
RESPA.22 Currently, creditors are
required to provide disclosures under
TILA and RESPA no later than the third
business day after receiving a
consumer’s written application.23 The
Bureau has also proposed as part of the
2012 TILA-RESPA Proposal that the
ECOA disclosure be provided as part of
the Loan Estimate disclosure to be
delivered not later than the third
business day after application, to
eliminate the need for a separate
disclosure.24

The Bureau believes this approach is
warranted because providing the
disclosure to applicants at the same
time as other similar disclosures—and
possibly as part of a broader integrated
disclosure document—would allow
consumers to read the notification in
context with other important
information that must be delivered not
later than the third business day after
the creditor receives the application.
Such an approach could reduce the
number of pieces of paper that
consumers receive and facilitate
compliance by creditors.

The Bureau requests comment on
whether providing the disclosure at

22 See, e.g., 2012 TILA-RESPA Proposal, at 12
CFR 1026.19(e)(1)(iii) (“ Timing. The creditor shall
deliver the disclosures required under paragraph
(e)(1)(i) of this section not later than the third
business day after the creditor receives the
consumer’s application.”) available at http://
www.consumerfinance.gov/regulations/.

23 See, e.g., 12 CFR 1026.19(a)(1)(i) providing in
relevant part that in a mortgage transaction subject
to the Real Estate Settlement Procedures Act that is
secured by the consumer’s dwelling * * * the
creditor shall make good-faith estimates of the
disclosures required by § 226.18 and shall deliver
or place them in the mail not later than the third
business day after the creditor receives the
consumer’s written application.

242012 TILA-RESPA Proposal, at 12 CFR
1026.19(e)(1)(iii) and 1026.37(m)(1) available at
http://www.consumerfinance.gov/regulations/.

some other time would be more
beneficial to consumers, and how the
disclosure should be provided where an
application is submitted by phone, fax
or electronically. For example, the
Bureau solicits comment on whether it
would be appropriate to require that
creditors provide the disclosure at the
same time the application is received, or
even as part of the application.

The Bureau also seeks comment on
the effective date if the Bureau were to
finalize the proposal to include the new
appraisal disclosure in the TILA-RESPA
Loan Estimate. Because the 2012 TILA-
RESPA Proposal likely will not be
finalized on the same timeline as this
proposal, creditors would likely have to
revise their current ECOA disclosures to
reflect the new language and distribute
the disclosures as standalone forms
until such time as the TILA-RESPA
integrated disclosures must be provided.
The Bureau believes that the burden
involved would be modest since the
forms are currently typically provided
as standalone documents and do not
require complicated dynamic systems
programming to generate. The Bureau
believes it is important for consumers to
begin receiving information about their
rights under ECOA with respect to
receiving copies of appraisals. The
Bureau therefore is not proposing to
delay implementation of the disclosure
requirement, as it is with some other
mortgage-related disclosures required by
the Dodd-Frank Act that the Bureau is
proposing to implement as part of the
integrated TILA-RESPA forms.25 The
Bureau seeks comment on the burden
and time involved in implementing the
proposed revisions to the ECOA notice.

14(a)(3) Reimbursement

Consistent with ECOA sections
701(e)(3) and 701(e)(4), the proposed
rule would remove current comment
14(a)(2)(ii)-1, which permits creditors to
charge photocopy and postage costs
incurred in providing a copy to the
applicant. ECOA sections 701(e)(3) and
701(e)(4) address creditors’ ability to
charge certain fees relating to appraisals
and valuations. Section 701(e)(3) affirms
that creditors may require applicants to
pay reasonable fees to reimburse the
creditor for the cost of the appraisal,
except where otherwise required in law.
Section 701(e)(4) provides that
notwithstanding this ability, however,
creditors shall provide a copy of each
written appraisal or valuation at no
additional cost to the applicant.

The Bureau interprets the two
provisions to permit creditors to charge

25 See 2012 TILA-RESPA Proposal, available at
http://www.consumerfinance.gov/regulations/.
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applicants reasonable fees to reimburse
the creditor for costs of the appraisal or
valuation itself, but not for
photocopying, postage, or similar costs
associated with providing one written
copy to the applicant. Accordingly,
proposed § 1002.14(a)(3) generally
implements sections 701(e)(3) and
701(e)(4), and provides additional
details for clarity.

In addition, the proposed regulation
affirms that creditors may impose fees to
reimburse the costs of both valuations
and appraisals. Although ECOA section
701(e)(3) does not expressly refer to
valuations, the reference to both
appraisals and valuations in 701(e)(4)
regarding the provision of copies creates
ambiguity as to congressional intent.
The Bureau believes that there is both
consumer and industry benefit to
affirming that creditors may charge
reasonable fees for reimbursement for
all types of property valuations. Absent
such clarification, the statutory language
might be read as implicitly forbidding
creditors from charging reimbursement
fees for obtaining valuations, such as
broker-price opinions or automated
valuation models. The Bureau does not
believe that Congress intended such a
result, which could create an incentive
for creditors to favor full appraisals over
less costly forms of valuation that may
be equally appropriate in particular
circumstances.26 Such a result would
impose needless costs on loan
applicants.

To the extent necessary, the Bureau
relies on the authority provided in
ECOA section 703(a) to provide
adjustments and exceptions for any
class of transactions in proposing to
interpret section 701(e)(3) of ECOA as
permitting creditors to charge applicants
a reasonable fee to reimburse the
creditor for the cost of developing an
appraisal or valuation, except as
otherwise provided by law. Such an
adjustment effectuates the purposes of
ECOA by permitting creditors to charge
applicants for less costly forms of
valuations that may be utilized in
certain low dollar value transactions,
and then pass those savings on to loan
applicants. For example, the Federal

26 According to estimates for the average cost of
an appraisal provided by the U.S. Government
Accountability Office (GAO), consumers on average
pay $300—450 for full interior appraisal. See
Residential Appraisals: Opportunities to Enhance
Oversight of an Evolving Industry GAO-11-653, pg.
22 (July 2011). Other forms of valuation, however,
tend to cost less than appraisals. Broker Price
Opinions typically cost $65—125; valuations derived
from an automated valuation model typically cost
$5-25. See Id., pgs. 17-18; see also Real Estate
Appraisals: Appraisal Subcommittee Needs to
Improve Monitoring Procedures—12—147, pg. 39
(Jan. 2012).

banking agencies do not require
federally insured financial institutions
to obtain an appraisal in low risk real
estate-related financial transactions in
which the transaction value is $250,000
or less.2?

Proposed comment 14(a)(3)-1 would
provide examples of the specific types
of charges that are prohibited under the
regulation, such as photocopying fees
and postage for mailing a copy of
written appraisals or valuations.

Proposed comment 14(a)(3)-2 would
clarify that § 1002.14(a)(3) does not
prohibit creditors from imposing fees
that are reasonably designed to
reimburse the creditor for costs incurred
in connection with obtaining actual
appraisal or valuation services, so long
they are not increased to cover the costs
of providing documentation under
§1002.14. The Bureau does not read
ECOA section 701(e)(3) as an attempt to
create a proscriptive rate regime for all
valuation-related activities. The Bureau
notes that where Congress believed
direct regulation of the amount of fees
in connection with appraisal activities
was required, it specified standards in
the Dodd-Frank Act. See Dodd-Frank
Act section 1472 (requiring under TILA,
with regard to residential mortgage
loans, that creditors and their agents pay
independent appraisers fees that are
“reasonable and customary”’ for the
market area where the property is
located, and specifying various sources
for determining whether fees meet the
standard). The Bureau does not believe
that Congress intended ECOA section
701, which focuses on the provision of
documentation to loan applicants rather
than the substantive performance of
appraisal and valuation services, to
function in such a manner. Accordingly,
the Bureau believes that sections
701(e)(3) and 701(e)(4) are simply
designed to prevent direct or indirect
upcharging related to the
documentation provision that is the
focus of the statute.

To further clarify the statutory
language stating that creditors’ ability to
seek reimbursement for the cost of the
appraisal does not apply “where
otherwise required in law,” proposed
comment 14(a)(3)-2 also notes that
other sources of law may separately
prohibit creditors from charging fees to
reimburse the costs of appraisals, and
are not overridden by section 701(e)(3).
For instance, section 1471 of the Dodd-

27 See, e.g., 12 CFR 323.3(a)(1) exempting real
estate-related financial transactions with a
transaction value of less than $250,000 from the
FDIC’s rule requiring FDIC insured institutions to
obtain an appraisal performed by a State certified
or licensed appraiser for all real estate-related
financial transactions.

Frank Act requires creditors to obtain a
second interior appraisal in connection
with certain higher-risk mortgage loans,
but prohibits creditors from charging
applicants for the cost of the second
appraisal. TILA section 129H(b)(2)(B);
15 U.S.C. 1639h(b)(2)(B).

The Bureau requests comment on the
proposed text and whether additional
guidance is needed to comply with the
requirements of proposed
§1002.14(a)(3).

14(a)(4) Withdrawn, Denied or
Incomplete Applications

Consistent with ECOA section
701(e)(1), proposed § 1002.14(a)(4)
would provide that the requirements of
§1002.14(a)(1) apply whether credit is
extended or denied or if the application
is incomplete or withdrawn. This
language would expand on the language
in current § 1002.14(a)(1), which already
requires that creditors using the routine
delivery option of compliance provide
copies of appraisal reports “whether
credit is granted or denied or the
application is withdrawn.” Specifically,
under the proposed rule creditors would
also be required to provide copies of
appraisals and valuations in situations
where an applicant provides only an
incomplete application.

14(a)(5) Copies in Electronic Form

Section 1002.4(d)(2) of Regulation B
currently provides that the disclosures
required to be provided in writing by
this part may be provided to the
applicant in electronic form, subject to
compliance with the consumer consent
and other applicable provisions of the
Electronic Signatures in Global and
National Commerce Act (E-Sign Act) (15
U.S.C. 7001 et seq.). The Bureau
believes that it is appropriate to allow
creditors to provide applicants with
copies of written appraisals and
valuations in electronic form if the
applicant consents to receiving the
copies in such form. Accordingly,
proposed § 1002.14(a)(5) would provide
that the copies of written appraisals and
valuations required by § 1002.14(a)(1)
may be provided to the applicant in
electronic form, subject to compliance
with the consumer consent and other
applicable provisions of the E-Sign Act.

14(b) Definitions

Proposed § 1002.14(b) would set forth
three definitions, discussed below. The
Bureau requests comment on whether
there are additional terms that should be
defined for purposes of this rule, and
how best to define those terms in a
manner consistent with ECOA section
701(e).
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14(b)(1) Consummation

As discussed above, for clarity and to
be consistent with other similar
regulatory requirements under TILA and
RESPA, proposed § 1002.14(a)(1) would
use the term “‘consummation” in place
of the statutory term “‘closing.” In
addition, the proposed rule would
define the term “consummation” in a
manner that mirrors the definition of the
term provided in § 1026.2(a)(13) of
Regulation Z. 12 CFR 1026.2(a)(13).
Accordingly, proposed § 1002.14(b)(1)
would define the term “consummation”
as the time that a consumer becomes
contractually obligated on a credit
transaction.

Proposed comment 14(b)(1)-1 would
clarify that when a contractual
obligation on the consumer’s part is
created is a matter to be determined
under applicable law; § 1002.14 does
not make this determination. A
contractual commitment agreement, for
example, that under applicable law
binds the consumer to the credit terms
would be consummation.
Consummation, however, does not
occur merely because the consumer has
made some financial investment in the
transaction (for example, by paying a
nonrefundable fee) unless, of course,
applicable law holds otherwise.

Proposed comment 14(b)(1)-2 would
clarify that consummation does not
occur when the consumer becomes
contractually committed to a sale
transaction, unless the consumer also
becomes legally obligated to accept a
particular credit arrangement.

14(b)(2) Dwelling

Proposed §1002-1.14(b)(2) would
retain the definition of the term
“dwelling” in current § 1002.14(c).
Specifically, proposed § 1002.14(b)(2)
would define the term “dwelling” as a
residential structure that contains one to
four units whether or not that structure
is attached to real property. Proposed
paragraph (b)(2) further provides that
the term “dwelling” includes, but is not
limited to, an individual condominium
or cooperative unit, and a mobile or
other manufactured home.

14(b)(3) Valuation

Consistent with ECOA section
701(e)(6), proposed § 1002.14(b)(3)
defines “valuation” as any estimate of
the value of a dwelling developed in
connection with a creditor’s decision to
provide credit. The commentary to the
proposed rule would include the list of
examples provided in ECOA section
701(e)(6).

Proposed comment 14(b)(3)-1 would
amend current comment 14(c)-1 to

provide the following examples of
valuations:

e A report prepared by an appraiser
(whether or not certified and licensed),
including written comments and other
documents submitted to the creditor in
support of the person’s estimate or
opinion of the property’s value.

¢ A document prepared by the
creditor’s staff that assigns value to the
property, if a third-party appraisal
report has not been used.

e An internal review document
reflecting that the creditor’s valuation is
different from a valuation in a third
party’s appraisal report (or different
from valuations that are publicly
available or valuations such as
manufacturers’ invoices for mobile
homes).

e Values developed pursuant to a
methodology or mechanism required by
a government sponsored enterprise,
including written comments and other
documents submitted to the creditor in
support of the estimate of the property’s
value.

e Values developed by an automated
valuation model, including written
comments and other documents
submitted to the creditor in support of
the estimate of the property’s value.

e A broker price opinion prepared by
a real estate broker, agent, or sales
person, including written comments
and other documents submitted to the
creditor in support of the estimate of the
property’s value.

The Bureau requests comment on
whether this list should include other
examples of valuations. In addition, the
Bureau requests comments on whether
additional clarification is needed about
what types of information would not
constitute a valuation for purposes of
§1002.14.

The Bureau understands that many
documents prepared in the course of a
mortgage transaction may contain
information regarding the value of a
dwelling, but are not themselves a
written appraisal or valuation. The
Bureau does not believe that consumers
would benefit from being given
duplicative information concerning
written appraisals and valuations.
Additionally, it is important for
creditors to be able to easily distinguish
between documents that must be
provided to applicants and those that
are not required to be provided.
Accordingly, proposed comment
14(b)(3)-2 would amend current
comment 14(c)-2 to clarify that not all
documents that discuss or restate a
valuation of an applicant’s property
constitute “written appraisals and
valuations” for purposes § 1002.14(a)(1).
In addition, the proposed comment

would provide the following list of
examples of documents that discuss the
valuation of the applicant’s property but
nonetheless are not “written appraisals
and valuations:”

¢ Internal documents, that merely
restate the estimated value of the
dwelling contained in a written
appraisal or valuation being provided to
the applicant.

e Governmental agency statements of
appraised value that are publically
available.

e Valuations lists that are publically
available (such as published sales prices
or mortgage amounts, tax assessments,
and retail price ranges) and valuations
such as manufacturers’ invoices for
mobile homes.

The Bureau requests comment on
whether this list of examples is too
broad or whether additional examples
should be included and why.

V. Section 1022(b)(2) of the Dodd-Frank
Act

In developing the proposed rule, the
Bureau has considered potential
benefits, costs, and impacts to
consumers and covered persons,28 and
has consulted or offered to consult with
the Federal banking agencies, FHFA, the
Department of Housing and Urban
Development, and the Federal Trade
Commission, including regarding
consistency with any prudential,
market, or systemic objectives
administered by such agencies.

The proposed rule would amend
Regulation B, which implements the
Equal Credit Opportunity Act, and the
official interpretation to the regulation,
which interprets the requirements of
Regulation B. The proposed revisions to
Regulation B would implement an Equal
Credit Opportunity Act amendment
concerning appraisals and other
valuations that was enacted as part of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act. In general, the
proposed revisions to Regulation B
would require creditors to provide free
copies of all written appraisals and
valuations developed in connection
with an application for a loan to be
secured by a first lien on a dwelling.
The proposal also would require
creditors to notify applicants in writing
of the right to receive a copy of each
written appraisal or valuation at no
additional cost.

28 Specifically, Section 1022(b)(2)(A) calls for the
Bureau to consider the potential benefits and costs
of a regulation to consumers and covered persons,
including the potential reduction of access by
consumers to consumer financial products or
services; the impact on depository institutions and
credit unions with $10 billion or less in total assets
as described in section 1026 of the Act; and the
impact on consumers in rural areas.
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Section 1022 permits the Bureau to
consider the benefits, costs, and impacts
of the proposed rule solely compared to
the state of the world in which the
statute takes effect without an
implementing regulation. To provide
the public better information about the
benefits and costs of the statute,
however, the Bureau has chosen to
consider the benefits, costs, and impacts
of the major provisions of the proposed
rule against a pre-statutory baseline (i.e.,
the benefits, costs, and impacts of the
relevant provisions of the Dodd-Frank
Act and the regulation combined).29

The Bureau has relied on a variety of
data sources to analyze the potential
benefits, costs, and impacts of the
proposed rule. However, in some
instances, the requisite data are not
available or quite limited. Data with
which to quantify the benefits of the
proposed rule are particularly limited.
As a result, portions of this analysis
provide a qualitative discussion of the
benefits, costs, and impacts of the
proposed rule, relying instead in part on
general economic principles to provide
insight into these benefits, costs, and
impacts.

The primary source of data used in
this analysis comes from data collected
under the Home Mortgage Disclosure
Act (HMDA).30 Because the latest wave
of complete data available is for loans
made in calendar year 2010, the
empirical analysis generally uses the
2010 market as the baseline. Data from
fourth quarter 2010 bank and thrift Call

29 The Bureau has discretion in any rulemaking
to choose an appropriate scope of analysis with
respect to potential benefits and costs and an
appropriate baseline. The Bureau, as a matter of
discretion, has chosen to describe a broader range
of potential effects to more fully inform the
rulemaking.

30 The Home Mortgage Disclosure Act (HMDA),
enacted by Congress in 1975, as implemented by
the Bureau’s Regulation C requires lending
institutions annually to report public loan-level
data regarding mortgage originations. For more
information, see http://www.ffiec.gov/hmda. It
should be noted that not all mortgage lenders report
HMDA data. The HMDA data capture roughly 90—
95 percent of lending by the Federal Housing
Administration and 75-85 percent of other first-lien
home loans. Depository institutions (including
credit unions) with assets less than $39 million (in
2010), for example, and those with branches
exclusively in non-metropolitan areas and those
that make no purchase money mortgage loans are
not required to report to HMDA. Reporting
requirements for non-depository institutions
depend on several factors, including whether the
company made fewer than 100 purchase money or
refinance loans, the dollar volume of mortgage
lending as share of total lending, and whether the
institution had at least five applications,
originations, or purchased loans from metropolitan
areas. Robert B. Avery, Neil Bhutta, Kenneth P.
Brevoort & Glenn B. Canner, The Mortgage Market
in 2010: Highlights from the Data Reported under
the Home Mortgage Disclosure Act, 97 Fed. Res.
Bull., December 2011, at 1, 1 n.2.

Reports,3? fourth quarter 2010 credit
union call reports from the National
Credit Union Administration (NCUA),
and de-identified data from the National
Mortgage Licensing System (NMLS)
Mortgage Call Reports (MCR) 32 for the
first and second quarter of 2011 were
also used to identify financial
institutions and their characteristics.
The unit of observation in this analysis
is the entity: if there are multiple
subsidiaries of a parent company then
their originations are summed and
revenues are total revenues for all
subsidiaries. The Bureau seeks comment
on the use of these data sources, the
appropriateness to this purpose, and
alternative or additional sources of
information.

Potential Benefits and Costs to Covered
Persons and Consumers

Consumers. Since the proposed rule
requires creditors to deliver copies of
valuations, including appraisals, to
consumers and creditors are explicitly
prohibited from charging consumers for
these copies, consumers do not bear any
direct costs from the proposed rule. The
provision of the free copy of the
valuation provides consumers with
details about the valuation and the
condition of the property. Although
most consumers receive much of this
information from a home inspection and
although the appraisal is done for the
creditor, each valuation provides the
consumer with another independent
evaluation. This detailed information
may be particularly valuable to the
consumer when the appraised value is
less than the buyer’s offer.33

The proposed rule would change the
process of obtaining a copy from one
where the consumer must request one to
one where the copy is given as the
default. This would likely result in more
consumers obtaining copies of their
valuations since, despite low
transaction costs, there is evidence that

31Every national bank, State member bank, and
insured nonmember bank is required by its primary
Federal regulator to file consolidated Reports of
Condition and Income, also known as Call Report
data, for each quarter. as of the close of business
on the last day of each calendar quarter (the report
date). The specific reporting requirements depend
upon the size of the bank and whether it has any
foreign offices. For more information, see http://
www2.fdic.gov/call_tfr_rpts/.

32 The Nationwide Mortgage Licensing System is
a national registry of non-depository financial
institutions including mortgage loan originators.
Portions of the registration information are public.
The Mortgage Call Report data are reported at the
institution level and include information on the
number and dollar amount of loans originated, the
number and dollar amount of loans brokered.

33 The value of the information may vary
depending on when in the home purchase and loan
origination process he or she receives the
information.

default rules can have significant effects
on outcomes in various settings.34
Consumers who previously may have
requested copies of valuations in the
absence of the amendment save the time
and effort required to make requests.
Individual consumers engage in real
estate transactions infrequently, so
developing the expertise to value real
estate is costly and consumers often rely
on experts, such as real estate agents,
and list prices to make price
determinations. These methods may not
lead a consumer to an accurate
valuation of a property. For example,
there is evidence that real estate agents
sell their own homes for significantly
more than other houses, which suggests
that sellers may not be able to accurately
price the homes that they are selling.35
Other research, this time in a laboratory
setting, provides evidence that
individuals are sensitive to anchor
values when estimating home prices.36
In such cases, an independent signal of
the value of the home should benefit the
consumer. Having a professional
valuation as a point of reference may
help consumers gain a more accurate
understanding of the home’s value and
improve overall market efficiency,
relative to the case where the knowledge
of true valuations is more limited.3”
Covered Persons. In the context of the
proposed rule, “covered persons”’
includes depository institutions such as
banks, credit unions, and thrifts, as well
as non-depository lenders such as
independent mortgage banks. The
Bureau estimates that of the roughly
15,000 depository institutions, just
fewer than 12,000 originate mortgage
loans. Another 2,500 non-depository
institutions engage in real estate credit,
based on data from the NMLS MCR. The

34John Beshears, James Choi, David Laibson, &
Brigitte Madrian. “The Importance of Default
Options for Retirement Savings Outcomes:
Evidence from the United States.” Chap. 5 In Social
Security Policy in a Changing Environment, Jeffrey
Brown, Jeffrey Liebman & David A. Wise eds.
(Chicago, IL: University of Chicago Press), 169-195.
Eric Johnson and Daniel Goldstein. “Do Defaults
Save Lives?” Science 302 (2003) 1338—1139.

35 Steven Levitt and Chad Syverson. “Market
Distortions When Agents are Better Informed: The
Value of Information In Real Estate Transactions.”
The Review of Economics and Statistics 90 no.4
(2008): 599-611.

36 Peter Scott and Colin Lizieri. “Consumer House
Price Judgments: New Evidence of Anchoring and
Arbitrary Coherence.” Journal of Property Research
29 no. 1 (2012): 49-68.

37 For example, in Quan and Quigley’s theoretical
model where buyers and seller have incomplete
information, trades are decentralized, and prices are
the result of pairwise bargaining, “[t]he role of the
appraiser is to provide information so that the
variance of the price distribution is reduced.”
Daniel Quan and John Quigley. “Price Formation
and the Appraisal Function in Real Estate Markets.”
Journal of Real Estate Finance and Economics 4
(1991): 127-146.
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proposed rule codifies the common
practice of sending copies of all written
appraisals to consumers who obtain
loans secured by a first lien on a
dwelling. In outreach calls to industry,
all respondents reported providing
copies of appraisals to borrowers as a
matter of course if a loan is originated.38
In addition, the proposed rule requires
that copies of appraisals and valuations
be sent in the event that an application
is received but does not result in a loan
being originated. Note that while the
proposed rule prohibits creditors from
charging consumers for these copies, the
cost of compliance is offset in part by
the costs saved by no longer having to
respond to consumer requests for
copies. Because responding to a request
involves querying a loan file, finding the
appraisal, and then going through the
process of sending copies of valuations
to the consumer, the cost of responding
to a single consumer request may be
higher than the cost of routinely
providing a copy of valuations for a
given loan.

Under the proposed rule, covered
persons would incur the paperwork
costs, for a set of applications and
originations, of replicating and sending
(either electronically or physically)
copies of the appraisals and
valuations.3° Based on outreach to
industry the Bureau assumes that
appraisals and copies of other
valuations are currently sent to
consumers for 100% of first lien
transactions that result in an origination
and that copies of appraisals and
valuations conducted for applications
that do not result in a loan are not sent
to consumers. As a result, the
paperwork costs result from those
applications that do not result in
originations. The Bureau also believes
that a second appraisal is conducted,
and is sent, for any property with a loan
size equal to or above $600,000. Further,
appraisals are considered to be of

38 Respondents include a large bank, a trade
group of smaller depository institutions, and an
independent mortgage bank.

39Based on its outreach and research, the Bureau
assumes that the average appraisal is 20 pages long
and that printing a copy of an appraisal costs $0.10
per page. The Bureau assumes that 84% of
appraisals are sent via email, 15.75% of appraisals
are sent via the United States Postal Service, and
0.25% of appraisals are sent via courier. Mailing an
appraisal is assumed to cost $2.12 based on the cost
of first class mail for a 3.70z letter (20 pages of 20
Ib paper weighs 3.20z with a 0.50z allowance for
an envelope) and requires 5 minutes of loan officer
time; sending an appraisal via a courier is assumed
to cost $17 ($15 for courier fees and $2 for
replication costs) in material costs and 5 minutes
of loan officer time; and, sending a copy via email
is assumed to cost $0.05 of material cost and 1
minute of loan officer time.

inadequate quality 10% of the time,
necessitating a second appraisal.

To measure these paperwork costs,
counts of originations and applications
for reporting depository institutions and
credit unions are obtained from the
HMDA data; for non-HMDA reporters,
counts are imputed using accepted
statistical techniques that allow
estimates based on the data available in
Call reports.40 Different techniques are
used to extrapolate from the
applications and originations data
available in HMDA for reporting IMBs
to the broader set of all IMBs.

Covered persons would also incur
some costs in reviewing the proposed
rule and in training the relevant
employees.4! To estimate these costs,
the number of loan officers who may
require training is estimated based on
the application or origination estimates.

The total costs from the proposed rule
are approximately $14 million or just
under $1.70 for each loan originated.
The bulk of these costs arise from the
paperwork requirements; roughly ten
percent results from the one-time review
and training costs.

Potential Reduction in Access by
Consumers to Consumer Financial
Products or Services

Since the proposed rule, which
largely codifies existing practice, is
limited to relatively low cost clerical
tasks and does not require the creditor
to obtain any additional goods or
services, the proposed rule is not likely
to have an appreciable impact on the
cost of credit for consumers or on loan
volumes.

Impact of the Proposed Rule on
Depository Institutions and Credit
Unions With $10 Billion or Less in Total
Assets, As Described in Section 1026 42
and the Impact of the Proposed Rule on
Consumers in Rural Areas

For smaller depository institutions,
those with total assets of $10 billion or

40 Specifically, Poisson regressions are run
projecting loan volumes in these categories on the
natural log of the following characteristics available
in the Call reports: total 1-4 family residential loan
volume outstanding, full-time equivalent
employees, and assets. The regressions are run
separately for each category of depository
institution.

41The cost of reviewing the regulation at each
institution is assumed to be the time cost of reading
and reviewing the regulation, which is assumed to
be 3 minutes per page for 9 pages. It is assumed that
the regulation is reviewed by one lawyer at each
firm, and by one compliance officer at each non-
depository institution, two compliance officers at
each depository institution over $10 billion in
assets, and one half a compliance officer at each
smaller DI.

42 Approximately 50 banks with under $10 billion
in assets are affiliates of large banks with over $10
billion in assets and subject to Bureau supervisory

less, the proposed rule is estimated to
cost $4.6 million. Because of their
smaller size, fixed training and
reviewing costs are spread over fewer
applications and originations and as a
result, the average cost would increase
slightly; for each loan these institutions
originate, the cost is estimated to be
roughly $1.80.

The Bureau does not anticipate that
the proposed rule would have a unique
impact on consumers in rural areas.

Additional Analysis Being Considered
and Request for Information

In addition to the comment solicited
elsewhere in this proposed rule, the
Bureau requests commenters to submit
data and to provide suggestions for
additional data to assess the issues
discussed above and other potential
benefits, costs, and impacts of the
proposed rule. The Bureau also requests
comment on the use of the data
described above. Further, the Bureau
seeks information or data on the
proposed rule’s potential impact on
consumers in rural areas as compared to
consumers in urban areas. The Bureau
also seeks information or data on the
potential impact of the proposed rule on
depository institutions and credit
unions with total assets of $10 billion or
less as described in Dodd-Frank Act
section 1026 as compared to depository
institutions and credit unions with
assets that exceed this threshold and
their affiliates.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
an initial regulatory flexibility analysis
(IRFA) and a final regulatory flexibility
analysis (FRFA) of any rule subject to
notice-and-comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.#3 The Bureau
also is subject to certain additional
procedures under the RFA involving the

authority under Section 1025. However, these banks
are included in this discussion for convenience.

43 For purposes of assessing the impacts of the
proposed rule on small entities, “small entities” is
defined in the RFA to include small businesses,
small not-for-profit organizations, and small
government jurisdictions. 5 U.S.C. 601(6). A “small
business” is determined by application of Small
Business Administration regulations and reference
to the North American Industry Classification
System (“NAICS”) classifications and size
standards. 5 U.S.C. 601(3). A “small organization”
is any ‘not-for-profit enterprise which is
independently owned and operated and is not
dominant in its field.” 5 U.S.C. 601(4). A “small
governmental jurisdiction” is the government of a
city, county, town, township, village, school
district, or special district with a population of less
than 50,000. 5 U.S.C. 601(5).
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convening of a panel to consult with
small business representatives prior to
proposing a rule for which an IRFA is
required.#* An IRFA is not required for
this proposal because the proposal, if
adopted, would not have a significant
economic impact on a substantial
number of small entities.

The proposed rule would amend
Regulation B, which implements the
Equal Credit Opportunity Act, and the
official interpretation to the regulation,
which interprets the requirements of
Regulation B. The proposed revisions to
Regulation B would implement an Equal
Credit Opportunity Act amendment
concerning appraisals and other
valuations that was enacted as part of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act. In general, the
proposed revisions to Regulation B
would require creditors to provide free
copies of all written appraisals and
valuations developed in connection

with an application for a loan to be
secured by a first lien on a dwelling.
The proposal also would require
creditors to notify applicants in writing
of the right to receive a copy of each
written appraisal or valuation at no
additional cost.

The empirical approach to calculating
the impact the proposed regulation has
on small entities subject to its
requirements utilizes the same data and
methodology outlined in the previous
section. The analysis that follows
focuses on the economic impact of the
proposed rule, relative to a pre-statute
baseline, for small depository
institutions, credit unions and non-
depository independent mortgage banks
(IMBs).

The Small Business Administration
classifies commercial banks, savings
institutions, credit unions, and other
depository institutions as small if they
have assets less than $175 million, and
classifies other real estate credit firms as

small if they have less than $7 million
in annual revenues.#5 All institutions
that extend real estate credit secured by
a first lien on a dwelling are affected by
the proposed rule. As shown below, the
vast majority of small banks, thrifts,
credit unions, and independent
mortgage banks originate such loans.

Of the roughly 17,747 depository
institutions, credit unions, and IMBs,
13,106 are below the relevant small
entity thresholds. Of these, 9,807 are
estimated to have originated mortgage
loans in 2010. The Bureau has loan
counts for credit unions and HMDA-
reporting DIs and IMBs. For IMBs, the
Bureau only has data on revenues for
560 of 2515 institutions. In order to
estimate the number of these
institutions that have less than $7
million in revenues the Bureau uses an
accepted statistical techniques (“nearest
neighbor matching”) to impute revenues
from the MCR.

TABLE 1—COUNTS AND ORIGINATIONS OF CREDITORS BY TYPE

Entities that Small entities
NAICS Total . Small originate any that originate
Category Code entities Small entity threshold entities mortgage any mortgage

loans ¢ loans ¢
Commercial Banking 2 522110 6596 | $175 million in assets 3764 6362 3597
Savings Institutions @ ... 522120 1145 | $175 million in assets 491 1138 487
Credit Unions® .......cccccovvrienenne 522130 7491 | $175 million in assets 6569 4359 3441
Independent Mortgage 522292 2515 | $7 million in revenues 2282 2515 2282

Banks de.

Total v | e 17,747 | e 13106 14374 9807

a Asset size obtained from December 2010 Call Report Data downloaded from SNL. The institutions in the category savings institutions are all

thrifts.

b Asset size obtained from December 2010 NCUA Call Reports.
¢For HMDA reporters, loan counts from HMDA 2010. For institutions that do not report to HMDA, loan counts projected based on call report

data fields and counts for HMIDA reporters.

dNMLS Mortgage Call Report (MCR) for Q1 and Q2 of 2011. All MCR reporters who originate at least one loan or have positive loan amounts
are considered to be engaged in real estate credit (instead of purely mortgage brokers).
¢Revenues were not missing for 560 of the 2515 institutions. For institutions with missing revenue data, values were imputed using nearest
neighbor matching of the count of originations and the count of brokered loans.

Although most depository
institutions, credit unions, and IMBs are
affected by the proposed rule, the
burden estimates below show that the
proposed rule does not have a
significant impact on a substantial
number of small entities,. As discussed
above, the economic impacts include
preparing and sending copies of
appraisals and other valuations and the
costs of reviewing the rule and training
employees.

Consistent with the assumptions in
the analysis of the previous section, the
Bureau believes, based on its outreach,
that currently it is routine business

445 U.S.C. 609.

4513 CFR Ch. 1.

46 A]] other assumptions regarding costs are the
same as those used in the analysis under Section

practice for appraisals to be sent to
consumers for all first lien transactions
that result in an origination and that
copies of appraisals and valuations
conducted for applications that do not
result in a loan are not sent to
consumers. The Bureau also believes
that a second appraisal is typically
conducted, and is sent, for any property
with a loan size equal to or above
$600,000. Further, appraisals are
considered to be of inadequate quality
10% of the time, necessitating a second
appraisal.46

Under these assumptions, the total
costs for small depository institutions

1022(b)(2). These include the following
assumptions regarding wages: Loan officer wages
are assumed to $30.66 per hour, lawyer wages are
$76.99 per hour, and compliance officer wages are

and credit unions of providing copies of
the appraisals or valuations and any
one-time costs for reviewing the
regulation and training employees are
estimated to be roughly $2.70 per loan
originated. For small IMBs, the costs are
estimated to be just under $2.00 per
loan originated. In both cases, the higher
average costs reflect the greater
importance of the fixed costs of training
for smaller institutions as one-time costs
are spread over fewer mortgage
originations at these entities.
Nevertheless, across all small entities,
the costs of the rule amount to a small

$29.48 per hour. These rates are then increased to
reflect that wages represent 67.5% of an employee’s
total compensation.
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faction of a percent of the revenue or
profits from origination activity.4”

Certification

Accordingly, the undersigned certifies
that this proposal, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The Bureau requests comment on the
analysis above and requests any relevant
data.

VII. Paperwork Reduction Act

A. Overview

The Bureau’s information collection
requirements contained in this proposed
rule, and identified as such, have been
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (Paperwork Reduction Act or
PRA). Under the PRA, the Bureau may
not conduct or sponsor, and a person is
not required to respond to, an
information collection unless the
information collection displays a valid
OMB control number.

The title of this information collection
is ECOA Appraisal Proposal. The
frequency of response is on-occasion.
The proposed rule would amend 12 CFR
Part 1002, Equal Credit Opportunity
(Regulation B). Regulation B currently
contains collections of information
approved by OMB. The Bureau’s OMB
control number for Regulation B is
3170-0013 (Equal Credit Opportunity
Act (Regulation B) 12 CFR 1002). As
described below, the proposed rule
would amend the collections of
information currently in Regulation B.

The information collection in the
proposed rule would be required to
provide benefits for consumers and
would be mandatory. Because the
Bureau does not collect any information
under the proposed rule, no issue of
confidentiality arises. The likely
respondents would be certain
businesses, for-profit institutions, and
nonprofit institutions that are creditors
under Regulation B.

Under the proposed rule, the Bureau
generally would account for the
paperwork burden for the following
respondents pursuant to its
enforcement/supervisory authority:
insured depository institutions with
more than $10 billion in total assets,
their depository institution affiliates,

47 Industry experts estimate that gross revenues
per loan are approximately 3% of origination
amount. The MBA’s Mortgage Bankers Performance
Report reports that in the 4th quarter of 2010 IMBs
and subsidiaries reported that total production
operating expenses were $4,930 per loan, average
profits were $1,082 per loan, and average loan
balance was $208,319.

and certain non-depository institutions.
The Bureau and the FTC generally both
have enforcement authority over non-
depository institutions subject to
Regulation B. Accordingly, the Bureau
has allocated to itself half of its
estimated burden to non-depository
institutions. Other Federal agencies,
including the FTC, are responsible for
estimating and reporting to OMB the
paperwork burden for the institutions
for which they have enforcement/
supervision authority. They may, but
are not required to, use the Bureau’s
burden estimation methodology.

Using the Bureau’s burden estimation
methodology, the total estimated burden
for the roughly 14,000 creditors subject
to the proposed rule, including Bureau
respondents, would be approximately
173,000 hours of ongoing burden
annually and 20,000 hours in one-time
burden. Since creditors already provide
consumers copies of appraisals if a loan
closes, the Bureau assumes that there
are no required software or information
technology upgrades associated with
implementing the rule, because all of
the actions required by the rule are
already practiced by the affected
institutions. The Bureau expects that the
amount of time required to implement
each of the proposed changes for a given
institution may vary based on the size,
complexity, and practices of the
respondent.

B. Information Collection Requirements

The information collection
requirements in the proposed rule
would be the provision of certain
appraisals and other valuations to
consumers. Under the proposed rule,
copies of all appraisals and other
valuations conducted in connection
with an application for a loan to be
secured by a first lien must be furnished
to applicants free of charge within 3
days of application, and these copies
may be delivered physically or
electronically. Currently, ECOA requires
that free copies be provided upon
request. From outreach, the Bureau
learned that it is customary to send
consumers a copy of all valuations if the
loan closes, but firms differed in their
practices of sending out copies of
valuations for loans that did not close.*8
Therefore, the Bureau considers the
incremental paperwork burden the cost
of reviewing the rule, staff training, and
the cost of sending out copies of
appraisals and other valuations to
consumers who apply for loans that do
not close, but reach the stage where an

48 Qutreach conversations included a large bank,
a trade group of smaller depository institutions, and
an independent mortgage bank.

appraisal or other valuation is
conducted.

C. Summary of Estimated Burden for
CFPB Respondents

The total annualized on-going burden
for the depository institutions and credit
unions with more than $10 billion in
assets (including their depository
affiliates) that originate mortgage loans
is estimated to be roughly 74,500 hours
and the annualized ongoing burden for
all non-depository institutions that
originate mortgage loans is estimated to
be 47,800 hours. These respondents are
estimated to incur an additional 5,800
hours and 4,600 hours in one-time
burden, respectively. As discussed
previously, for purposes of the PRA
analysis under this proposed rule, the
Bureau would assume roughly 23,900
on-going burden hours and 2,300 one-
time hours for the non-depository
institutions.49

D. Comments

Comments are specifically requested
concerning: (i) Whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Bureau, including
whether the information will have
practical utility; (ii) the accuracy of the
estimated burden associated with the
proposed collections of information; (iii)
how to enhance the quality, utility, and
clarity of the information to be
collected; and (iv) how to minimize the
burden of complying with the proposed
collections of information, including the
application of automated collection
techniques or other forms of information
technology. All comments will become
a matter of public record. Comments on
the collection of information
requirements should be sent to the
Office of Management and Budget
(OMB), Attention: Desk Officer for the
Consumer Financial Protection Bureau,
Office of Information and Regulatory
Affairs, Washington, DC 20503, or by
the Internet to http://
oira_submission@omb.eop.gov, with
copies to the Bureau at the Consumer
Financial Protection Bureau (Attention:
PRA Office), 1700 G Street NW.,
Washington, DC 20552, or by the
Internet to CFPB_Public PRA@cfpb.gov.

VIIIL. Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed changes to the
text of the regulation and official
interpretation. New language is shown
inside P>~bold-faced arrows<d, while

49 There may be a small additional burden for
privately insured credit unions estimated to
originate mortgages. The Bureau will assume half of
the burden these institutions.
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language that would be deleted is set off
with [bold-faced brackets].

List of Subjects in 12 CFR Part 1002

Aged, Banks, Banking, Civil rights,
Consumer protection, Credit, Credit
unions, Discrimination, Fair lending,
Marital status discrimination, National
banks, National origin discrimination,
Penalties, Race discrimination,
Religious discrimination, Reporting and
recordkeeping requirements, Savings
associations, Sex discrimination.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau of Consumer
Financial Protection proposes to amend
12 CFR part 1002 and the Official
Interpretations, as follows:

PART 1002—EQUAL CREDIT
OPPORTUNITY ACT (REGULATION B)

1. The authority citation for part 1002
continues to read as follows:

Authority: 12 U.S.C. 5512, 5581; 15 U.S.C.
1691b.

2. Revise §1002.14 to read as follows:

§1002.14 Rules on providing [appraisal
reports ] appraisals and valuations<.

(a) Providing appraisals# and
valuations<@. P>(1) In general A A
creditor shall provide P~an applicant
<a copy of [an appraisal report
used ]P>all written appraisals and
valuations developed <in connection
with an application for credit that is to
be secured by a P>first <dlien on a
dwelling. [A creditor shall comply with
either paragraph (a)(1) or (a)(2) of this
section.]P>A creditor shall provide a
copy of each such written appraisal or
valuation promptly (generally within 30
days of receipt by the creditor), but not
later than three business days prior to
consummation of the transaction,
whichever is first to occur.
Notwithstanding the foregoing, an
applicant may waive the right to receive
a copy three business days prior to
consummation and agree to receive the
copy at or before consummation, except
where otherwise prohibited by law.<d

[(1) Routine delivery. A creditor may
routinely provide a copy of an appraisal
report to an applicant (whether credit is
granted or denied or the application is
withdrawn).

(2) Upon request. A creditor that does
not routinely provide appraisal reports
shall provide a copy upon an
applicant’s written request.

(i) Notice. A creditor that provides
appraisal reports only upon request
shall notify an applicant in writing of
the right to receive a copy of an
appraisal report. The notice may be

given at any time during the application
process but no later than when the
creditor provides notice of action taken
under § 1002.9 of this part. The notice
shall specify that the applicant’s request
must be in writing, give the creditor’s
mailing address, and state the time for
making the request as provided in
paragraph (a)(2)(ii) of this section.

(ii) Delivery. A creditor shall mail or
deliver a copy of the appraisal report
promptly (generally within 30 days of
receipt by the creditor) after the creditor
receives an applicant’s request, receives
the report, or receives reimbursement
from the applicant for the report,
whichever is last to occur. A creditor
need not provide a copy when the
applicant’s request is received more
than 90 days after the creditor has
provided notice of action taken on the
application under § 1002.9 of this part
or 90 days after the application is
withdrawn.]

P> (2) Disclosure. For applications
subject to paragraph (a)(1) of this
section, a creditor shall provide an
applicant with a written disclosure, not
later than the third business day after
the creditor receives an application, of
the applicant’s right to receive a copy of
all written appraisals and valuations
developed in connection with such
application.

(3) Reimbursement. A creditor shall
not charge an applicant for providing a
copy of written appraisals and
valuations as required under this
section, but may require applicants to
pay a reasonable fee to reimburse the
creditor for the cost of the appraisal or
valuation unless otherwise provided by
law.

(4) Withdrawn, denied, or incomplete
applications. The requirements set forth
in paragraph (a)(1) of this section apply
whether credit is extended or denied or
if the application is incomplete or
withdrawn.

(5) Copies in electronic form. The
copies required by § 1002.14(a)(1) may
be provided to the applicant in
electronic form, subject to compliance
with the consumer consent and other
applicable provisions of the Electronic
Signatures in Global and National
Commerce Act (E-Sign Act) (15 U.S.C.
7001 et seq.).d

[(b) Credit unions. A creditor that is
subject to the regulations of the National
Credit Union Administration on making
copies of appraisal reports available is
not subject to this section.]

[(c)1»(b)d Definitions. For purposes
of paragraph (a) of this sectionl, the
term dwelling I

(1) Consummation. The term
“consummation” means the time that a

consumer becomes contractually
obligated on a credit transaction.

(2) Dwelling. The term “‘dwelling” <
means a residential structure that
contains one to four units whether or
not that structure is attached to real
property. The term includes, but is not
limited to, an individual condominium
or cooperative unit, and a mobile or
other manufactured home. [The term
appraisal report means the document(s)
relied upon by a creditor in evaluating
the value of the dwelling.]

P (3) Valuation. The term ‘‘valuation”
means any estimate of the value of a
dwelling developed in connection with
a creditor’s decision to provide credit.<d

3. Appendix C to part 1002 is
amended by revising the sixth sentence
in first paragraph, and sample Form C—
9 is revised to read as follows:

Appendix C to Part 1002—Sample
Notification Forms

1. This Appendix contains ten sample
notification forms. Forms C-1 through C—4
are intended for use in notifying an applicant
that adverse action has been taken on an
application or account under §§ 1002.9(a)(1)
and (2)(i) of this part. Form C-5 is a notice
of disclosure of the right to request specific
reasons for adverse action under
§§1002.9(a)(1) and (2)(ii). Form C—6 is
designed for use in notifying an applicant,
under § 1002.9(c)(2), that an application is
incomplete. Forms C-7 and C-8 are intended
for use in connection with applications for
business credit under § 1002.9(a)(3). Form C—
9 is designed for use in notifying an
applicant of the right to receive a copy of [an
appraisal]P>appraisals and valuations<d
under § 1002.14. Form C-10 is designed for
use in notifying an applicant for nonmortgage
credit that the creditor is requesting
applicant characteristic information.

* * * * *

Form C-9—Sample Disclosure of Right to
Receive a Copy of [an
Appraisal P Appraisals and Valuations<.

['You have the right to a copy of the
appraisal report used in connection with
your application for credit. If you wish a
copy, please write to us at the mailing
address we have provided. We must hear
from you no later than 90 days after we notify
you about the action taken on your credit
application or you withdraw your
application.

[In your letter, give us the following
information:]]

»>We may order an appraisal to determine
the property’s value and charge you for this
appraisal. We will promptly give you a copy
of any appraisal, even if your loan does not
close.

You can pay for an additional appraisal for
your own use at your own cost. <
* * * * *

4. Supplement I to part 1002 is
amended by revising Section 1002.14 to
read as follows:
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Supplement I to Part 1002—Official
Interpretations

* * * * *

P Section 1002.14—Rules on Providing
[Appraisal Reports]® Appraisals and
Valuations<d

14(a) Providing appraisals# and
valuations<d.

1. Multiple applicants. If there is more
than one applicant the written disclosure
about written appraisals and valuations, and
the copies of written appraisals and
valuations, need only be given to one
applicant, but it must be given to the primary
applicant where one is readily apparent.

14(a)(1) In general. <A

1. Coverage. This section covers
applications for credit to be secured by a
P first «dlien on a dwelling, as that term is
defined in [§1002.14(c)I?™§ 1002.14(b)(2),
whether the credit is for a business purpose
(for example, a loan to start a business) or a
consumer purpose (for example, [a loan to
finance a child’s education]®a loan to
purchase a home<d).

2. Renewals. [This section]®Section
1002.14(a)(1)<® applies when an applicant
requests the renewal of an existing extension
of credit and the creditor
[obtains]»develops< a new [appraisal
report]®>written appraisal or valuation<d.
This section does not apply when a creditor
uses the [appraisal reportJP>written
appraisals and valuations<d that were
previously [obtained]® developed in
connection with the prior extension of credit
in order<dto evaluate the renewal request.

3. Written. For purposes of § 1002.14, a
“written” appraisal or valuation includes,
without limitation, an appraisal or valuation
received or developed by the creditor in
paper form (hard copy); electronically, such
as CD or email; or by any other similar
media. But see § 1002.14(a)(5) regarding the
provision of copies of appraisals and
valuations to applicants via electronic means.

4. Waiver. Section 1002.14(a)(1) permits
the applicant to waive the timing
requirement that written appraisals and
valuations be provided no later than three
business days prior to consummation if the
creditor provides the copy at or before
consummation, except where otherwise
prohibited by law. An applicant’s waiver is
effective under § 1002.14(a) if the applicant
provides the creditor an affirmative oral or
written statement waiving the 3-day timing
requirement. If there is more than one
applicant for credit in the transaction, any
applicant may provide the statement. <

[14(a)(2)(i) Notice.

1. Multiple Applicants. When an applicant
that is subject to this section involves more
than one applicant, the notice about the
appraisal report need only be given to one
applicant, but it must be given to the primary
applicant where one is readily apparent.]

[14(a)(2)(ii) Delivery.1»14(a)(3)
Reimbursement.<d

[ 1. Reimbursement. Creditors may charge
for photocopy and postage costs incurred in
providing a copy of the appraisal report,
unless prohibited by State or other law. If the
consumer has already paid for the report—for
example, as part of an application fee—the

creditor may not require additional fees for
the appraisal (other than photocopy and
postage costs).]

1. Photocopy, postage, or other costs.
Creditors may not charge for photocopy,
postage or other costs incurred in providing
a copy of a written appraisal or valuation in
accordance with this section.

2. Reasonable fee for reimbursement. The
regulation does not prohibit creditors from
imposing fees that are reasonably designed to
reimburse the creditor for costs incurred in
connection with obtaining appraisal or
valuation services, so long they are not
increased to cover the costs of providing
documentation under § 1002.14. However,
creditors may not impose fees for
reimbursement of the costs of an appraisal
where otherwise provided by law. For
instance, TILA prohibits a creditor from
charging a consumer a fee for the
performance of a second appraisal if the
second appraisal is required under TILA
section 129H(b)(2) (15 U.S.C. 1639h(b)(2)).

[14(c)114(b) Definitions.

P> 14(b)(1) Consummation.

1. State law governs. When a contractual
obligation on the consumer’s part is created
is a matter to be determined under applicable
law; §1002.14 does not make this
determination. A contractual commitment
agreement, for example, that under
applicable law binds the consumer to the
credit terms would be consummation.
Consummation, however, does not occur
merely because the consumer has made some
financial investment in the transaction (for
example, by paying a nonrefundable fee)
unless, of course, applicable law holds
otherwise.

2. Credit v. sale. Consummation does not
occur when the consumer becomes
contractually committed to a sale transaction,
unless the consumer also becomes legally
obligated to accept a particular credit
arrangement.

14(b)(3) Valuation.<d

1. [Appraisal reports. Examples of
appraisal reports are:]1# Examples of
valuations. Examples of valuations
include: <

i. A report prepared by an appraiser
(whether or not licensed or certified),
including written comments and other
documents submitted to the creditor in
support of the appraiser’s estimate or opinion
of the property’s value.

ii. A document prepared by the creditor’s
staff that assigns value to the property, if a
third-party appraisal report has not been
used.

iii. An internal review document reflecting
that the creditor’s valuation is different from
a valuation in a third party’s appraisal report
(or different from valuations that are publicly
available or valuations such as
manufacturers’ invoices for mobile homes).

P>iv. Values developed pursuant to a
methodology or mechanism required by a
government sponsored enterprise, including
written comments and other documents
submitted to the creditor in support of the
estimate of the property’s value.

v. Values developed by an automated
valuation model, including written
comments and other documents submitted to

the creditor in support of the estimate of the
property’s value.

vi. A broker price opinion prepared by a
real estate broker, agent, or sales person,
including written comments and other
documents submitted to the creditor in
support of the estimate of the property’s
value. <

2. Other [reports]®documentation<d.
[The term “appraisal report” does not cover
all documents relating to the value of the
applicant’s property. J#Not all documents
that discuss or restate a valuation of an
applicant’s property constitute ‘“written
appraisals and valuations” for purposes of
§1002.14(a). < Examples of [reports not
covered are:]®documents that discuss the
valuation of the applicant’s property but
nonetheless are not “written appraisals and
valuations” include:<d

i. Internal documents, [if a third-party
appraisal report was used to establish the
value of the property ]®that merely restate
the estimated value of the dwelling contained
in a written appraisal or valuation being
provided to the applicant<d.

ii. Governmental agency statements of
appraised value P>that are publically
available

iii. Valuations lists that are publicly
available (such as published sales prices or
mortgage amounts, tax assessments, and
retail price ranges) and valuations such as
manufacturers’ invoices for mobile homes.

Dated: August 14, 2012.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2012-20422 Filed 8-17-12; 4:15 pm]
BILLING CODE 4810-AM-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1005
[Docket No. CFPB—2012-0036]

Electronic Fund Transfers; Intent To
Make Determination of Effect on State
Laws (Maine and Tennessee)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice of intent to make
preemption determination.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
publishing notice of its intent to
consider and address requests received
to determine whether certain provisions
in the laws of Maine and Tennessee
relating to unclaimed gift cards are
inconsistent with and preempted by the
requirements of the Electronic Fund
Transfer Act and Regulation E.

DATES: Comments must be received on
or before October 22, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2012—
0036, by any of the following methods:
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e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail/Hand Delivery/Courier:
Monica Jackson, Office of the Executive
Secretary, Bureau of Consumer
Financial Protection, 1700 G Street NW.,
Washington, DC 20552.

All submissions must include the
agency name and docket number for this
notice. In general, all comments
received will be posted without change
to http://www.regulations.gov. In
addition, comments will be available for
public inspection and copying at 1700
G Street NW., Washington, DC 20552,
on official business days between the
hours of 10 a.m. and 5 p.m. Eastern
Time. You can make an appointment to
inspect the documents by telephoning
(202) 435-7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Gregory Evans or Courtney Jean,
Counsels, Division of Research, Markets,
and Regulations, Bureau of Consumer
Financial Protection, at (202) 435—-7700.

SUPPLEMENTARY INFORMATION:
I. Background

The Electronic Fund Transfer Act
(EFTA), as amended by the Credit Card
Accountability and Responsibility and
Disclosure Act of 2009, and as
implemented by the Bureau’s
Regulation E, authorizes the Bureau to
consider and address requests received
to determine whether any inconsistency
exists between the EFTA and State law
“relating to,” among other things,
“expiration dates of gift certificates,
store gift cards, or general-use prepaid
cards.” 1 Regulation E provides that
State law is inconsistent with the
requirements of the EFTA and
Regulation E if, among other things, the
State law “requires or permits a practice
or act prohibited by the federal law.” 2
If the State law is inconsistent, Federal
law will preempt the State law only to
the extent of the inconsistency.3
Furthermore, Federal law will not
preempt a State law if the State law
affords consumers greater protection

115 U.S.C. 1693q; 12 CFR 1005.12(b). In this
notice, these three categories are referred to
collectively as “gift cards.”

212 CFR 1005.12(b) (emphasis added).

315 U.S.C. 1693q.

than the Federal law.# The EFTA and
Regulation E provide that the Bureau
shall make a preemption determination
upon its own motion, or upon the
request of any State, financial
institution, or other interested party.5

The Bureau has received three
requests for determinations as to
whether provisions in the EFTA and
Regulation E relating to gift card
expiration dates preempt unclaimed
property law provisions in Maine,
Tennessee, and New Jersey relating to
gift cards.® The New Jersey request has
been rendered moot by a subsequent
change in State law.” Therefore, the
Bureau intends to issue a final
determination in response only to the
Maine and Tennessee requests after
further considering the relevant
provisions of Federal and State law as
set forth below, as well as any
comments received in response to this
notice.?

II. The EFTA and Regulation E

Regulation E, which implements the
EFTA, generally prohibits any person
from selling or issuing a gift certificate,
store gift card, or general-use prepaid
card with an expiration date unless,
among other things, the expiration date
for the underlying funds is at least the
later of (i) five years after the date the
card was issued (or, in the case of a
reloadable card, five years after the date
that funds were last loaded onto the
card) or (ii) the card’s expiration date,

41d.

51d.; 12 CFR 1005.12(b).

6 The requests relating to New Jersey’s and
Tennessee’s laws came from payment card industry
representatives. Maine’s Office of the State
Treasurer submitted a request relating to Maine’s
law to the Board of Governors of the Federal
Reserve System. The Board did not respond to
Maine’s request before the Board’s powers and
duties relating to consumer financial protection
functions transferred to the Bureau on July 21,
2011. The Bureau thus inherited responsibility for
responding to Maine’s pending request. The Maine,
Tennessee, and New Jersey requests are available
for public inspection and copying, subject to the
Bureau’s rules on disclosure of records and
information. See 12 CFR Part 1070.

7 The New Jersey request sought a determination
as to whether Federal law preempted the
application to gift cards of New Jersey’s unclaimed
property law, which deemed gift cards abandoned
after two years of nonuse. On June 29, 2012,
however, New Jersey amended its unclaimed
property law to lengthen the period after which a
gift card would be presumed abandoned from two
years to five years. Given the intervening
amendment to State law, the Bureau views the New
Jersey request as moot and does not intend to issue
a response.

8 The Bureau issues this notice pursuant to the
authority granted to it by section 922 of the EFTA,
15 U.S.C. 1693q; Regulation E, 12 CFR 1005.12(b);
and sections 1022(a) and 1022(b)(1) of the Dodd-
Frank Wall Street Reform and Consumer Protection
Act, 12 U.S.C. 5512(a), (b)(1).

if any.? In addition, under the EFTA and
Regulation E, such a card generally may
not expire unless the terms of expiration
are disclosed on the card.1©

III. States’ Unclaimed Property Laws as
Applied to Gift Cards

General. States’ unclaimed property
laws set forth specific periods of time
after which custody of particular
categories of unclaimed personal
property transfers from the entity
holding that property to the State for
safekeeping. In some States, unclaimed
gift cards are one such category of
property. The Supreme Court has
articulated rules of priority that
determine which State is entitled to
claim unclaimed intangible property.
Such property is transferred
presumptively to the State of the last
known address of the property owner. If
that State does not provide for the
transfer of the category of property at
issue, or if the property owner’s address
is unknown, then custody is transferred
to the State of incorporation of the
entity that is obligated to make payment
on the property.1? The Bureau
understands that, when the address of a
gift card owner (i.e., the gift card
recipient) is unknown, unclaimed gift
card funds typically transfer to the State
of incorporation of the entity that issued
the gift card.

Maine’s Unclaimed Property Statute.
Section 1953 of Maine’s Uniform
Unclaimed Property Act (the Maine Act)
provides that a gift obligation or stored-
value card is presumed abandoned two
years after December 31 of the year in
which the obligation arose or the most
recent transaction involving the
obligation or stored-value card occurred,
whichever is later, including the initial
issuance and any subsequent addition of
value to the obligation or stored-value
card.2 A business (e.g., a gift card
issuer) that has issued gift cards that
Maine presumes to be abandoned as of
the end of a calendar year must report

915 U.S.C. 1693/-1(c)); 12 CFR 1005.20(e).
Certain categories of cards—notably gift certificates
that are issued in paper form only and reloadable
cards that are not marketed or labeled as gift cards
or gift certificates—are exempt from the expiration
date and other gift card provisions in the EFTA. See
15 U.S.C. 16931-1(a)(2)(D); 12 CFR 1005.20(b). The
Bureau’s preemption determination would not
apply to any such categories of cards.

1015 U.S.C. 16931-1(c)); 12 CFR 1005.20(e).

11 See Delaware v. New York, 507 U.S. 490 (1993).

1233 M.R.S. § 1953 (2011). The terms “gift
obligation” and ‘“‘stored value card” are defined in
detail in the Maine Act and may differ in some
respects from the terms ““gift certificates, store gift
cards, or general-use prepaid cards” as used in the
EFTA. Id. §1952. Under the Maine Act, “prefunded
bank cards,” which generally include cards issued
by a financial organization and usable at multiple
merchants, are deemed abandoned after three years
of non-use. Id. § 1953.
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and transfer the gift card funds to Maine
by May 1 of the following year.13 Maine
thereafter assumes custody of and
responsibility for the unclaimed gift
cards, and the Maine Act states that the
gift card issuer is relieved of all liability
arising thereafter with respect to the
property.1* A business that has
transferred unclaimed gift card funds to
Maine may elect to make payment to the
apparent owner of the card (i.e., may
honor the gift card) and may request
reimbursement by filing an affidavit
with the State.1® The Bureau
understands that, if an issuer were to
decline to honor the gift card, the
consumer could attempt to reclaim his
or her property by submitting an
unclaimed property claim form to the
Office of the State Treasurer of Maine.
To properly submit an effective claim,
the consumer would need to determine
that Maine is the appropriate State to
contact, which might not be obvious if
the consumer lives and uses the card in
another State. Based on outreach, the
Bureau understands that Maine collects
approximately $2.6 million per year in
funds relating to unclaimed gift cards.
Tennessee’s Unclaimed Property
Statute. Section 66—29-135 of
Tennessee’s Uniform Disposition of
Unclaimed (Personal) Property Act (the
Tennessee Act) provides that a “gift
certificate” 16 issued in the ordinary
course of an issuer’s business is
presumed abandoned if it remains
unclaimed by the owner upon the
earlier of: (1) The expiration date of the
certificate; or (2) two years from the date
the certificate was issued.1” A gift
certificate is exempt from the Tennessee
Act if the issuer of the certificate does
not impose a dormancy charge and
when the gift certificate (1)
conspicuously states that the gift

13 ]d. § 1958. Under Maine’s law, only sixty
percent of the gift obligation’s or stored-value card’s
face value is reportable as unclaimed property. Id.
§1953. In addition, a gift card sold on or after
December 31, 2011, is not presumed abandoned if
it was among those sold by an issuer that sold no
more than $250,000 in gift cards during the
preceding calendar year. Id.

14]1d. §1961.

151d.

16 Pursuant to Tennessee’s Consumer Protection
Act, the term “gift certificate” excludes prepaid
telephone calling cards and prepaid cards usable at
multiple, unaffiliated merchants or at automated
teller machines (i.e., “open-loop” gift cards). Tenn.
Code Ann. §47-18-127(e) (2012). In this discussion
of Tennessee’s statute, “gift certificate” refers to the
concept as used in Tennessee law. Aside from the
exclusion for “open-loop” gift cards and prepaid
telephone calling cards, the Bureau believes that
“gift certificate” for purposes of Tennessee law
generally includes gift cards and other similar
electronic devices. However, the Tennessee
definition of “gift certificate” may differ in some
respects from that used in the EFTA.

171d. § 66—-29-135.

certificate does not expire; (2) bears no
expiration date; or (3) states that any
expiration date is not applicable in
Tennessee.1® An issuer of gift
certificates that Tennessee presumes to
be abandoned as of the end of a calendar
year must report and transfer the gift
certificate funds to Tennessee by May 1
of the following year.1® Tennessee
thereafter assumes custody and
responsibility for the unclaimed gift
certificates, and the issuer is relieved of
all liability arising thereafter with
respect to the property.29 A business
that has transferred unclaimed gift
certificate funds to Tennessee may elect
to honor the gift certificate and may
request reimbursement by filing a
request with the State.2® The Bureau
understands that, if an issuer were to
decline to honor the gift certificate, the
consumer could attempt to reclaim the
funds by submitting an unclaimed
property claim form to the Tennessee
Department of Treasury. As is true for
Maine, to properly submit an effective
claim, the consumer would need to
determine that Tennessee is the
appropriate State to contact, which
might not be obvious if the consumer
lives and uses the gift certificate in
another State. The Bureau does not have
precise data concerning the amount of
money that Tennessee collects each year
in funds relating to unclaimed gift
certificates. Given the limited card types
that appear to be subject to Tennessee’s
law, however, the Bureau believes that
the amount is likely to be relatively
small.

IV. Request for Comment

Pursuant to the EFTA, the Bureau
intends to consider and address the
requests received to determine whether
the application of Maine’s and
Tennessee’s unclaimed property statutes
to gift cards is inconsistent with the
EFTA and Regulation E. In making its
determination, the Bureau will consider
whether Maine’s and Tennessee’s
statutes may afford consumers greater
protection than Federal law. The Bureau
invites interested persons to submit

18]d.

19]d. § 66—29-113. The amount presumed
abandoned is the price paid by the purchaser,
except that for gift certificates issued after
December 31, 1996, and redeemable in merchandise
only, the amount presumed abandoned is sixty
percent of the purchase price. Id. § 66—-29-135. The
Bureau notes that a Tennessee trial court held in
2001 that Tennessee law requires transfer only of
the right to claim merchandise by using the gift card
(i.e., not transfer of funds). Service Merchandise Co.
v. Adams, No. 97-2782-1II, 2001 WL 34384462
(Tenn. Ch. Ct. June 29, 2001). The statute
nevertheless appears to require the transfer of
funds.

20 Id. § 66—29-116.

21]d.

comment on all or any aspects of this
notice.

Maine’s and Tennessee’s laws
presume gift cards to be “abandoned”
and release businesses from the
obligation to honor the gift cards during
a time period when, pursuant to Federal
law, consumers should be able to use
the cards. The Bureau seeks public
comment on whether there is any
inconsistency between these provisions
of state law and the expiration date
provisions of the EFTA and Regulation
E and, if so, on the nature of the
inconsistency. As a related matter, the
Bureau solicits public comment on
whether and how gift card issuers can
comply with both Federal and State law,
for example by honoring unclaimed
cards and requesting reimbursement
from Maine or Tennessee.

The Bureau further seeks comment on
whether Maine’s and Tennessee’s
unclaimed property statutes as applied
to gift cards afford consumers greater
protection than Federal law. For
example, the Bureau notes that, once the
funds corresponding to a consumer’s
unclaimed gift card transfer to Maine or
Tennessee, those funds presumably are
protected from the risk of loss in the
event that an issuer later files for
bankruptcy. Unclaimed gift cards that
have transferred to Maine or Tennessee
also should be protected from any
inactivity fees that might otherwise be
assessed on an unused card, to the
extent permitted by Federal or State
law.22 Finally, a consumer would have
an indefinite opportunity to attempt to
reclaim his or her unclaimed gift card
funds from the State and, if successful,
might be entitled to receive cash from
the State, rather than the right to obtain
merchandise.

On the other hand, if unclaimed gift
card funds were transferred to Maine or
Tennessee after two years of non-use,
and if issuers were not required to
honor the card, then a consumer might

22 Pursuant to the EFTA and Regulation E,
inactivity fees or other service charges generally
may not be assessed on gift cards unless there has
been no activity on the gift card during the 12-
month period ending on the date on which the fee
is imposed. 15 U.S.C. 1693/-1; 12 CFR 1005.20(d).
State laws may protect unused gift cards from
inactivity fees for longer periods or indefinitely. For
example, Maine law provides that fees or charges
may not be imposed on gift obligations or stored-
value cards, except that the issuer may charge a
transaction fee for the initial issuance and for each
occurrence of adding value to an existing gift
obligation or card. 33 M.R.S. § 1953. Under
Tennessee law, inactivity fees or other service
charges are prohibited for two years after a gift
certificate is issued. Tenn. Code Ann. § 47—18—
127(b). Based on industry outreach, the Bureau
understands that inactivity fees are rare in today’s
market, particularly for closed-loop cards (i.e., cards
usable only at a particular merchant or group of
merchants).



Federal Register/Vol. 77, No. 162/ Tuesday, August 21, 2012/Proposed Rules

50407

only be able to redeem his or her
property by submitting an unclaimed
property claim form to the State. Ata
minimum, a consumer first would need
to determine that the card should still
have been usable, and then would need
to determine which State to contact to
reclaim funds corresponding to the
unclaimed gift card. As discussed
above, when an issuer has no record of
the gift card owner’s name, unused
funds for the card will transfer to the
State of incorporation of the gift card
issuer. Thus, for example, a consumer
who purchases and uses in New York a
gift card that was issued by a company
incorporated in Maine or Tennessee
may be required to contact Maine or
Tennessee, rather than New York, to
attempt to claim funds that have
transferred to the State. It is not clear,
however, how the consumer would
know to do this. In addition, the
consumer would be required to spend
time and perhaps money completing
and submitting any required claim
form(s), as well as to wait perhaps
several weeks or months to receive his
or her property. Finally, the Bureau
understands that Maine’s and
Tennessee’s existing processes for
claiming unclaimed property generally
rely on property owners’ names and
addresses. It may be difficult for gift
card owners to locate and successfully
claim their property under those
processes, particularly if gift card
issuers do not know, and thus do not
report to the State, the names of the
consumers who own the unclaimed
cards (i.e., the gift card recipients).

The Bureau notes that at least one
judicial decision has weighed the
relative benefits to consumers of the
EFTA and Regulation E and States’
unclaimed property laws as applied to
gift cards. In January 2012, the U.S.
Court of Appeals for the Third Circuit
upheld a decision by the U.S. District
Court for the District of New Jersey that
declined to preliminarily enjoin the
application to gift cards of New Jersey’s
unclaimed property law, which at the
time presumed gift cards abandoned
after two years of non-use.23 The District
Court concluded, and the Third Circuit
agreed, that the plaintiffs were unlikely
to prove that Federal law preempted
New Jersey’s unclaimed gift card law.
The Third Circuit identified certain
benefits of New Jersey’s law that, in the
court’s view, weighed in favor of a
conclusion that New Jersey’s law was
more protective of consumers than the

23 See N.J. Retail Merchants Ass’n v. Sidamon-
Eristoff, 669 F.3d 374 (3d Cir. 2012), reh’g denied
(3d Cir. Feb. 24, 2012).

EFTA and Regulation E.24 Specifically,
once New Jersey received unclaimed gift
card funds, it would have held them for
consumers indefinitely (i.e., not merely
for the minimum five years required
under Federal law). In addition, a
consumer who submitted a successful
claim for his or her funds would have
received cash back from the State, as
opposed to a card solely redeemable for
goods or services.2® The Bureau notes
that the court reached its conclusion in
the absence of any specific guidance or
determination from the Board of
Governors of the Federal Reserve
System or from the Bureau.

As noted, the Bureau invites public
comment on all or any aspects of this
notice, including on the application of
Maine’s and Tennessee’s unclaimed
property laws to gift cards, on the nature
of any inconsistency between those laws
and the expiration date provisions of the
EFTA and Regulation E, and on whether
Maine’s and Tennessee’s laws afford
consumers greater protection than
Federal law. After the close of the
comment period, the Bureau will
analyze any comments received,
conduct any further analysis that may
be required, and will publish a notice of
final action in the Federal Register.

Dated: August 16, 2012.

Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2012-20531 Filed 8-20-12; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0855; Directorate
Identifier 2011-NM-136—AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to all The Boeing Company
Model 737-100, —200, —200C, —300,
—400, and —500 series airplanes. The
existing AD currently requires repetitive
inspections to detect cracking of the
lower corners of the door frame and

24]d.
251d.

cross beam of the forward cargo door,
and corrective actions if necessary. The
existing AD also requires eventual
modification of the outboard radius of
the lower corners of the door frame and
reinforcement of the cross beam of the
forward cargo door, which would
constitute terminating action for the
existing repetitive inspections. Since we
issued that AD, we have received
additional reports of fatigue cracking in
the radius of the lower frames and in the
lower number 5 cross beam of the
forward cargo door. This proposed AD
would revise the compliance times for
the preventive modification; add certain
inspections for cracks in the number 5
cross beam of the forward cargo door;
and add inspections of the number 4
cross beam if cracks are found in the
number 5 cross beam, and corrective
actions if necessary. For certain
airplanes, this proposed AD would also
add a one-time inspection for airplanes
previously modified or repaired, and a
one-time inspection of the
reinforcement angle for excessive
shimming or fastener pull-up, and
corrective actions if necessary. We are
proposing this AD to prevent fatigue
cracking of the lower corners of the door
frame and number 5 cross beam of the
forward cargo door, which could result
in rapid depressurization of the
airplane.

DATES: We must receive comments on
this proposed AD by October 5, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H—-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: (425)
917-6450; fax: (425) 917—6590; email:
alan.pohl@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2012-0855; Directorate Identifier
2011-NM-136—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 31, 2000, we issued AD
2000-07-06, Amendment 39-11660 (65
FR 19302, April 11, 2000), for Model
737-100, —200, —200C, —300, —400, and
—500 series airplanes. That AD requires
repetitive inspections to detect cracking
of the lower corners of the door frame
and cross beam of the forward cargo
door, and corrective actions, if
necessary. That AD also requires
eventual modification of the outboard
radius of the lower corners of the door
frame and reinforcement of the cross
beam of the forward cargo door, which
would constitute terminating action for
the repetitive inspections. That AD
resulted from reports indicating that
fatigue cracks were detected in the

lower corners of the door frame and
cross beam of the forward cargo door.
We issued that AD to prevent fatigue
cracking of the lower corners of the door
frame and cross beam of the forward
cargo door, which could result in rapid
depressurization of the airplane.

Actions Since AD 2000-07-06,
Amendment 39-11660 (65 FR 19302,
April 11, 2000) Was Issued

Since we issued AD 2000-07-06,
Amendment 39-11660 (65 FR 19302,
April 11, 2000), we have received
additional reports of fatigue cracking in
the radius of the lower frames and in the
Web of the number 5 lower cross beam
of the forward cargo door. One report
was of a rapid loss of cabin pressure
during descent, as a result of a door
crack. Other reports indicated improper
nesting when installing the aft
reinforcement angle during
accomplishment of the modification
specified in Boeing Service Bulletin
737-52-1100, Revision 2, dated March
31, 1994; and Boeing Alert Service
Bulletin 737-52A1100, Revision 3,
dated July 20, 2000.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 737-52A1100, Revision 5,
dated February 14, 2011; and Boeing
Special Attention Service Bulletin 737—
52—1149, dated December 11, 2003. For
information on the procedures and
compliance times, see this service
information at http://
www.regulations.gov.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would retain all of
the requirements of AD 2000—-07-06,
Amendment 39-11660 (65 FR 19302,
April 11, 2000). This proposed AD
would also require accomplishing the
actions specified in the service
information described previously,
except as discussed under “Differences
Between the Proposed AD and the
Service Information.” Related
investigative actions include inspecting
the number 4 cross beam on the forward
cargo door for cracking if cracking is
found on the number 5 cross beam, a
one-time high frequency eddy current
inspection for cracking of the lower
corner frame, and a one-time inspection
of the reinforcement angle. Corrective
actions include the following: Installing

a preventive modification, replacing the
frame and repairing any cracking,
repairing or replacing the number 5
cross beam, and replacing the
reinforcement angle.

Explanation of Changes Made to
Existing Requirements

The compliance times required by AD
2000-07-06, Amendment 39—-11660 (65
FR 19302, April 11, 2000), are specified
in flight cycles on the airplane.
However, the compliance times in the
new actions specified in the revised
service information are specified in door
flight cycles, which are flight cycles
accumulated on the forward cargo
doors. These doors are interchangeable
between airplanes and they are often
interchanged. Since the unsafe
condition stems from the total flight
cycles accumulated on the door and not
on the airplane itself, this proposed AD
will specify door flight cycles for the
new compliance times.

We have changed all references to a
“detailed visual inspection” in the
retained requirements of the existing AD
to a “detailed inspection” in this
proposed AD.

Boeing Commercial Airplanes has
received an ODA. We have revised the
retained requirements of the existing AD
to delegate the authority to approve an
alternative method of compliance for
any repair required by this proposed AD
to the Boeing Commercial Airplanes
ODA rather than a Designated
Engineering Representative (DER).

We have included Note 2 of the
restated requirements of AD 2000—07—
06, Amendment 39-11660 (65 FR
19302, April 11, 2000), in paragraph (h)
of this proposed AD. Note 3 of the
restated requirements of AD 2000-07—
06 is no longer applicable and has been
removed from this proposed AD. These
changes do not add any additional
burden on the public with regard to the
restated requirements of the existing
AD.

We have added Boeing Alert Service
Bulletin 737-52A1100, Revision 5,
dated February 14, 2011, to paragraph
(1)(2) of this AD as the source of service
information for accomplishing the
preventive modification and the
reinforcement modification.

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletin 737—
52A1100, Revision 5, dated February 14,
2011, specifies to contact the
manufacturer for instructions on how to
repair certain conditions, but this
proposed AD would require repairing
those conditions in one of the following
ways:


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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e In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Changes to Existing AD 2000-07-06,
Amendment 39-11660 (65 FR 19302,
April 11, 2000) Format

This proposed AD would retain all
requirements of AD 2000—07-06,
Amendment 39-11660 (65 FR 19302,
April 11, 2000). Since AD 2000-07-06

was issued, the AD format has been
revised, and certain paragraphs have
been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Requirement in AD 2000—
07-06, Amendment
39-11660 (65 FR 19302,
April 11, 2000)

Corresponding

requirement in

this proposed
AD

paragraph (a) paragraph (g)
paragraph (b) paragraph (h)
paragraph (c) paragraph (i)
paragraph (d) paragraph (j)

ESTIMATED COSTS

Explanation of Change to Costs of
Compliance

Since issuance of AD 2000-07-06,
Amendment 39-11660 (65 FR 19302,
April 11, 2000), we have increased the
labor rate used in the Costs of
Compliance from $80 per work-hour to
$85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified labor rate.

Costs of Compliance
We estimate that this proposed AD
affects 581 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators

Inspections retained from AD | 1 work-hour x $85 per hour = $0 | $85 per inspection $49,385 per inspection cycle.

2000-07-06, Amendment $85 per inspection cycle. cycle.

39-11660 (65 FR 19302, April

11, 2000).
Modification retained from AD | 18 work-hours x $85 per hour = $1,865 | $3,395 ....ccccieiiiiiiinne $1,972,495.

2000-07-06. $1,530.
Inspections, new proposed action | 9 work-hours x $85 per hour = $0 | $765 oo $444,465.

$765.

We estimate the following costs to do
any necessary modifications that would

be required based on the results of the
proposed inspections. We have no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need these modifications:

. Cost per
Action Labor cost Parts cost product
Modification ........ccccceeiiiieiiieeciee, 84 work-hours x $85 per hour = $7,140 ......ccceeoeeeereniereeeere e $12,395 $19,535

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition repairs/
replacements specified in this proposed
AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
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2000-07-06, Amendment 39—11660 (65
FR 19302, April 11, 2000), and adding
the following new AD:

The Boeing Company: Docket No. FAA—
2012-0855; Directorate Identifier 2011—
NM-136—-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by October 5, 2012.

(b) Affected ADs

This AD supersedes AD 2000-07-06,
Amendment 39-11660 (65 FR 19302, April
11, 2000).

(c) Applicability
This AD applies to all The Boeing
Company Model 737-100, —200, —200C,

—300, —400, and —500 series airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 52, Doors.

(e) Unsafe Condition

This AD was prompted by additional
reports of fatigue cracking in the radius of the
lower frames and in the lower number 5
cross beam of the forward cargo door. We are
issuing this AD to prevent fatigue cracking of
the lower corners of the door frame and
number 5 cross beam of the forward cargo
door, which could result in rapid
depressurization of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained High Frequency Eddy Current
(HFEC) Initial/Repetitive Inspections

This paragraph restates the requirements of
paragraph (a) of AD 2000-07-06,
Amendment 39-11660 (65 FR 19302, April
11, 2000), with revised service information.
Within 1 year or 4,500 flight cycles after May
16, 2000 (the effective date of AD 2000-07—
06), whichever occurs later, perform an HFEC
inspection to detect cracking of the lower
corners (forward and aft) of the door frame
of the forward cargo door, in accordance with
Boeing 737 Nondestructive Test (NDT)
Manual, D6-37239, Part 6, Section 51-00-00,
Figure 4, dated August 5, 1997, or April 5,
2007, or Figure 23, dated August 5, 1997 or
April 5, 2004, as applicable.

(1) If no cracking is detected, repeat the
HFEC inspection thereafter at intervals not to
exceed 4,500 flight cycles, until the
requirements of paragraph (i) of this AD have
been accomplished.

(2) If any cracking is detected during any
inspection required by paragraph (g) of this
AD, prior to further flight, accomplish the
requirements of paragraphs (g)(2)(i) and
(g)(2)(ii) of this AD, which constitute
terminating action for the repetitive
inspections required by paragraph (g)(1) of
this AD.

(i) Accomplish the requirements of
paragraph (g)(2)(i)(A) or (g)(2)(i)(B) of this
AD, and install a cross beam repair and

reinforcement modification of the cross
beam, in accordance with Boeing Service
Bulletin 737-52-1100, Revision 2, dated
March 31, 1994.

(A) Repair the door frame of the forward
cargo door in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate; or in accordance with
data meeting the type certification basis of
the airplane approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair or
modification method to be approved by the
Manager, Seattle ACO, as required by this
paragraph, and paragraphs (g)(2)(ii), (h)(2),
(h)(3)(ii), and (i)(2) of this AD, the Manager’s
approval letter must specifically reference
this AD.

(B) Replace the door frame of the forward
cargo door with a new door frame, in
accordance with Boeing Service Bulletin
737-52-1100, Revision 2, dated March 31,
1994.

(ii) Modify the repaired or replaced door
frame of the forward cargo door, in
accordance with a method approved by the
Manager, Seattle ACO, or in accordance with
data meeting the type certification basis of
the airplane approved by the Boeing
Commercial Airplanes ODA that has been
authorized by the Manager, Seattle ACO, to
make those findings.

Note 1 to paragraphs (g), (h), (i), and (j) of
this AD: Accomplishment of Boeing Service
Bulletin 737-52-1100, Revision 2, dated
March 31, 1994, does not supersede the
requirements of AD 90-06—-02, Amendment
39-6489 (55 FR 8372, March 7, 1990).

(h) Retained Initial Detailed Inspection and
Repetitive Inspections

This paragraph restates the requirements of
paragraph (b) of AD 2000-07-06,
Amendment 39-11660 (65 FR 19302, April
11, 2000). Within 1 year or 4,500 flight cycles
after May 16, 2000 (the effective date of AD
2000—-07—06), whichever occurs later,
perform a detailed inspection to detect
cracking of the cross beam (i.e., upper and
lower chord and Web sections) of the forward
cargo door, in accordance with Boeing
Service Bulletin 737-52—-1100, Revision 2,
dated March 31, 1994. For the purposes of
this AD, a detailed inspection is: “An
intensive examination of a specific item,
installation, or assembly to detect damage,
failure, or irregularity. Available lighting is
normally supplemented with a direct source
of good lighting at an intensity deemed
appropriate. Inspection aids such as mirror,
magnifying lenses, etc., may be necessary.
Surface cleaning and elaborate procedures
may be required.”

(1) If no cracking is detected, repeat the
inspection thereafter at intervals not to
exceed 4,500 flight cycles until the
requirements of paragraph (i) of this AD have
been accomplished.

(2) If any cracking is detected on the lower
chord section of the cross beam during any
inspection required by paragraph (h) of this
AD, prior to further flight, repair in
accordance with a method approved by the

Manager, Seattle ACO, or in accordance with
data meeting the type certification basis of
the airplane approved by the Boeing
Commercial Airplanes ODA that has been
authorized by the Manager, Seattle ACO, to
make those findings.

(3) If any cracking is detected on any area
excluding the lower chord section of the
cross beam (i.e., upper chord and Web
section) during any inspection required by
paragraph (h) of this AD, prior to further
flight, accomplish the requirements of
paragraph (h)(3)(i) or (h)(3)(ii) of this AD, as
applicable, which constitutes terminating
action for the repetitive inspections required
by paragraph (h)(1) of this AD.

(i) For airplanes with line numbers 1
through 1231: Install a cross beam repair and
preventative modification of the outboard
radius of the lower corners (forward and aft)
of the door frame, in accordance with Boeing
Service Bulletin 737-52—-1100, Revision 2,
dated March 31, 1994.

(ii) For airplanes with line numbers 1232
and subsequent: Install a cross beam repair
and preventative modification of the
outboard radius of the lower corners (forward
and aft) of the door frame, in accordance with
a method approved by the Manager, Seattle
ACO, or in accordance with data meeting the
type certification basis of the airplane
approved by the Boeing Commercial
Airplanes ODA that has been authorized by
the Manager, Seattle ACO, to make those
findings.

(i) Retained Terminating Action

This paragraph restates the requirements of
paragraph (c) of AD 2000-07-06,
Amendment 39-11660 (65 FR 19302, April
11, 2000), with revised service information.
Within 4 years or 12,000 flight cycles after
May 16, 2000 (the effective date of AD 2000—
07-06), whichever occurs later: Install the
preventative modification of the outboard
radius of the lower corners (forward and aft)
of the door frame and the reinforcement
modification of the cross beam of the forward
cargo door, in accordance with paragraph
(1)(1) or (i)(2) of this AD, as applicable.
Accomplishment of paragraph (i)(1) or (i)(2)
of this AD, as applicable, constitutes
terminating action for the repetitive
inspections required by paragraphs (g)(1) and
(h)(1) of this AD.

(1) For airplanes with line numbers 1
through 1231: Accomplish the preventative
modification and the reinforcement
modification, in accordance with Boeing
Service Bulletin 737-52—-1100, Revision 2,
dated March 31, 1994.

(2) For airplanes with line numbers 1232
and subsequent: Accomplish the preventative
modification and the reinforcement
modification, in accordance with a method
approved by the Manager, Seattle ACO, or in
accordance with data meeting the type
certification basis of the airplane approved
by the Boeing Commercial Airplanes ODA
that has been authorized by the Manager,
Seattle ACO, to make those findings; or in
accordance with Boeing Alert Service
Bulletin 737-52A1100, Revision 5, dated
February 14, 2011. As of the effective date of
this AD, use only Boeing Alert Service
Bulletin 737-52A1100, Revision 5, dated
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February 14, 2011, to accomplish the
modifications required by this paragraph.

(j) Retained Action for Airplanes on Which
Modifications Were Accomplished
Previously

This paragraph restates the requirements of
paragraph (d) of AD 2000-07-06,
Amendment 39-11660 (65 FR 19302, April
11, 2000). For all airplanes on which
modifications of the forward lower corner of
the door frame and the cross beam of the
forward cargo door were accomplished in
accordance with Boeing Service Bulletin
737-52—-1100, dated August 25, 1988, or
Revision 1, dated July 20, 1989; or in
accordance with the requirements of AD 90—
06-02, Amendment 39-6489 (55 FR 8372,
March 7, 1990): Within 4 years or 12,000
flight cycles after May 16, 2000 (the effective
date of AD 2000-07-06), whichever occurs
later, install the reinforcement modification
of the aft corner of the door frame of the
forward cargo door, in accordance with
Boeing Service Bulletin 737-52—-1100,
Revision 2, dated March 31, 1994.
Accomplishment of such modification
constitutes terminating action for the
repetitive inspections required by paragraphs
(g)(1) and (h)(1) of this AD.

(k) New Inspections and Corrective Actions

Except as provided by paragraphs (m)(1)
and (m)(2) of this AD: At the applicable time
specified in paragraph 1.E, “Compliance,” of
Boeing Alert Service Bulletin 737-52A1100,
Revision 5, dated February 14, 2011, do the
inspections required by paragraphs (k)(1) and
(k)(2) of this AD, as applicable. Do all
applicable related investigative and
corrective actions before further flight, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1100, Revision 5, dated February 14,
2011; except as required by paragraph (m)(3)
of this AD. Accomplishment of the
inspections required by paragraph (k) of this
AD terminates the requirements of the
repetitive inspections required by paragraphs
(g)(1) and (h)(1) of this AD. If any cracking
is found in the number 4 cross beam, before
further flight, repair in accordance with
Boeing Special Attention Service Bulletin
737-52-1149, dated December 11, 2003.

Note 2 to paragraph (k) of this AD: Boeing
Alert Service Bulletin 737-52A1100,
Revision 5, dated February 14, 2011, refers to
Boeing Special Attention Service Bulletin
737-52-1149, dated December 11, 2003, as
an additional source of guidance for the
inspection for cracks of the number 4 cross
beam.

(1) For airplanes identified in Tables 1 and
2 of paragraph 1.E, “Compliance,” of Boeing
Alert Service Bulletin 737-52A1100,
Revision 5, dated February 14, 2011: Do a
one-time HFEC inspection of the applicable
location for cracks, in accordance with the
Work Instructions, Part I, of Boeing Alert
Service Bulletin 737-52A1100, Revision 5,
dated February 14, 2011.

(2) For airplanes identified in Table 3 of
paragraph 1.E, “Compliance,” of Boeing Alert
Service Bulletin 737-52A1100, Revision 5,
dated February 14, 2011: Do a one-time
general visual inspection of the

reinforcement angle for excessive shimming
or fastener pull-up, in accordance with the
Work Instructions, Part III, of Boeing Alert
Service Bulletin 737-52A1100, Revision 5,
dated February 14, 2011.

(1) No Supplemental Structural Inspections
Required by This AD

(1) The supplemental structural
inspections specified in Table 4 of paragraph
1.E., “Compliance,” and Part 5 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1100, Revision 5,
dated February 14, 2011, are not required by
this AD.

(2) The supplemental structural
inspections specified in Table 4 of paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 737-52A1100, Revision 5, dated
February 14, 2011, may be used in support
of compliance with section 121.1109(c)(2) or
129.109(c)(2) of the Federal Aviation
Regulations (14 CFR 121.1109(c)(2) or 14 CFR
129.109(c)(2)). The corresponding actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1100, Revision 5, dated February 14,
2011, are not required by this AD.

(m) Exceptions to Certain Service
Information

(1) Where paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-52A1100,
Revision 5, dated February 14, 2011,
specifies a compliance time relative to the
Revision 5 issue date of the service bulletin,
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(2) Where Table 1, “Condition” column of
Paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1100,
Revision 5, dated February 14, 2011,
specifies “airplanes without either the repair
or modification accomplished in accordance
with previous releases of this service
bulletin,” the corresponding condition in this
AD is for “airplanes on which either a repair
or modification was not accomplished before
the effective date of this AD.”

(3) Where Boeing Alert Service Bulletin
737-52A1100, Revision 5, dated February 14,
2011, specifies to contact Boeing for certain
actions: Before further flight, do the repair
using a method approved in accordance with
the procedures specified in paragraph (n)(1)
of this AD.

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2000-07-06,
Amendment 39-11660 (65 FR 19302, April
11, 2000), are approved as AMOCs for the
corresponding requirements of this AD.

(o) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
ACO, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone (425) 917—
6450; fax (425) 917-6590; email
alan.pohl@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on August
13, 2012.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-20470 Filed 8-20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0856; Directorate
Identifier 2012-NM-093-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200F, 747-300, 747-400, 747—
400D, 747—-400F, 747SR, and 747SP
series airplanes; Model 767-200, —300,
—300F, and —400ER series airplanes; and
Model 777-200, —200LR, —300, and
—300ER series airplanes. This proposed
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AD was prompted by reports of burned
Boeing Material Specification (BMS) 8—
39 urethane foam, and a report from the
airplane manufacturer that airplanes
were assembled with seals throughout
various areas of the airplane (including
flight deck and cargo compartments)
made of BMS 8-39 urethane foam, a
material with fire-retardant properties
that deteriorate with age. This proposed
AD would require replacing seals made
of BMS 8-39 urethane foam in certain
areas of the airplane. We are proposing
this AD to prevent the failure of
urethane seals to maintain sufficient
Halon concentrations in the cargo
compartments to extinguish or contain
fire or smoke, and to prevent
penetration of fire or smoke in areas of
the airplane that are difficult to access
for fire and smoke detection or
suppression.

DATES: We must receive comments on
this proposed AD by October 5, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766—-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the

ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Eric
M. Brown, Aerospace Engineer, Cabin
Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6476; fax: 425-917—
6590; email: Eric.M.Brown@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2012-0856; Directorate Identifier 2012—
NM-093-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of burned
BMS 8-39 urethane foam insulation on
two Model 767-200 series airplanes.
The airplane manufacturer has also
notified us that certain Model 747, 767,
and 777 airplanes were assembled with
seals throughout various areas of the
airplane (including flight deck and
cargo compartments) made of BMS 8-39
urethane foam. The fire retardants in
BMS 8-39 urethane foam are mixed
into, but are not chemically connected
with, the remaining components of the
foam. The fire-retardant properties of
BMS 8-39 urethane foam deteriorate
with age (5 to 10 years). This, along with
dust, dirt, and other carbon particulate
contamination of the urethane foam,
adds an available fuel source for a
potential fire. Once ignited, the
deteriorated foam emits noxious smoke,
does not self-extinguish, and drips
droplets of liquefied urethane, which
can further propagate a fire. Deteriorated
BMS 8-39 urethane foam seals in a
cargo compartment also compromise the
Halon retention and smoke/fire-blocking
capabilities of the cargo compartment.
These conditions, if not corrected, could
result in failure of urethane seals to

maintain sufficient Halon
concentrations in the cargo
compartments to extinguish or contain
fire or smoke, and could result in
penetration of fire or smoke in areas of
the airplane that are difficult to access
for fire and smoke detection or
suppression.

Other Relevant Rulemaking

We issued the following ADs to
require reworking certain air
distribution ducts in the environmental
control system (ECS) wrapped with
BMS 8-39 or Aeronautical Materials
Specifications (AMS) 3570 urethane
foam insulation. These ADs resulted
from reports from the airplane
manufacturer that airplanes were
assembled with duct assemblies in the
ECS wrapped with BMS 8-39 urethane
foam insulation, a material with fire-
retardant properties that deteriorate
with age, and reports of duct assemblies
in the ECS with burned BMS 8-39
urethane foam insulation. We issued
these ADs to prevent a potential
electrical arc from igniting the BMS 8-
39 urethane foam insulation on the duct
assemblies of the ECS, which could
propagate a small fire and lead to a
larger fire that might spread throughout
the airplane through the ECS.

e AD 2008—-02-16, Amendment 39—
15346 (73 FR 4061, January 24, 2008),
applicable to certain Model 767—-200
and 767-300 series airplanes.

e AD 2010-14-01, Amendment 39—
16344 (75 FR 38007, July 1, 2010),
applicable to certain Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200C, 747—-200F, 747-300, 747—
400, 747—400F, 747SR, and 747SP series
airplanes.

e AD 2012-02—-09, Amendment 39—
16932 (77 FR 5996, February 7, 2012),
for certain Model 737-100, —200, —200C,
and —300 series airplanes.

Relevant Service Information

We reviewed the following Boeing
service bulletins:

e For Model 747-100, 747—100B,
747-100B SUD, 747-200B, 747—200F,
747-300, 747-400, 747—-400D, 747—
400F, 747SR, and 747SP series
airplanes: Boeing Special Attention
Service Bulletin 747-25-3381, Revision
1, dated May 17, 2012. This service
bulletin describes procedures for
replacing BMS 8-39 urethane foam seals
with either BMS 8-371 insulation foam
or BMS 1-68 silicone foam rubber seals.
(The required actions depend on
requirements for use and location of the
BMS 8-39 urethane foam in the
airplane.) Procedures for the
replacement include, for some
airplanes, doing a general visual
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inspection of the airplane sidewalls for
air baffles, and of the BMS 8-39
urethane foam for penetrations (e.g.,
wire penetrations). The replacement is
to be done in the following areas of the
airplane (depending on airplane
configuration):

e Main deck system tube/wire foam
seals (left/right sidewalls)

e Main deck foam air seal (left/right
sidewalls)

e Main deck air baffle foam (left/right
sidewalls)

e Main deck ceiling panel foam strip

e Forward and aft cargo system tube/
wire foam seal

o Flight deck overheard electrical
equipment panel/structure and
overhead drip-shield foam

e E1/E2 rack wire integration unit
cover assemblies

e For Model 767-200, —300, —300F,
and —400ER series airplanes: Boeing
Special Attention Service Bulletin 767—
25-0381, dated August 19, 2010. This
service bulletin describes procedures for

doing a general visual inspection for
BMS 8-39 urethane foam for certain
airplanes, covering the BMS 8-39 foam
with cargo liner joint sealing tape in
certain areas, replacing certain BMS 8-
39 foam pads with Nomex felt in certain
areas, and replacing BMS 8-39 urethane
foam seals with either BMS 8-371
insulation foam or BMS 1-68 silicone
foam rubber seals. (The required actions
depend on requirements for use and
location of the BMS 8-39 urethane foam
in the airplane.) The actions are to be
done in the following areas of the
airplane (depending on airplane
configuration):

e Forward and aft cargo
compartments

o Flight deck

e Crown area (foam pad to be
replaced with Nomex felt)

e Over wing escape hatch (corner
seals)

e For Model 777-200, —200LR, —300,
and —300ER series airplanes: Boeing
Special Attention Service Bulletin 777-

ESTIMATED COSTS

25-0362, dated August 19, 2010. This
service bulletin describes procedures for
replacing BMS 8-39 urethane foam seals
with BMS 1-68 silicone foam rubber
seals in the forward and aft cargo
compartments of the airplane.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

We estimate that this proposed AD
affects 694 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost Parts cost Cost per product ng;?:t#'ss'
Replacement for Model 747 airplanes, de- | Up to 432 work-hours x $85 Up to $6,162 ........... Up to $42,882 ......... Up to $7,075,530.
pending on airplane configuration (165 per hour = $36,720.
airplanes).
Replacement for Model 767 airplanes, de- | Up to 72 work-hours x $85 per | Up to $3,967 ........... Up to $10,087 ......... Up to $4,024,713.
pending on airplane configuration (399 hour = $6,120.
airplanes).
Replacement for Model 777 airplanes (130 | 16 work-hours x $85 per hour | $1,038 ........ccccceeueee $2,398 ....ooveieieene $311,740.
airplanes). = $1,360.
Authority for This Rulemaking Regulatory Findings List of Subjects in 14 CFR Part 39

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2012-0856; Directorate Identifier 2012—
NM-093-AD.
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(a) Comments Due Date

We must receive comments by October 5,
2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
airplanes, certificated in any category,
identified in paragraphs (c)(1), (c)(2), and
(c)(3) of this AD.

(1) Model 747-100, 747-100B, 747—-100B
SUD, 747-200B, 747-200F, 747-300, 747—
400, 747-400D, 747—-400F, 747SR, and 747SP
series airplanes, as identified in Boeing
Special Attention Service Bulletin 747-25—
3381, Revision 1, dated May 17, 2012.

(2) Model 767-200, —300, —300F, and
—400ER series airplanes, as identified in
Boeing Special Attention Service Bulletin
767-25-0381, dated August 19, 2010.

(3) Model 777-200, —200LR, —300, and
—300ER series airplanes, as identified in
Boeing Special Attention Service Bulletin
777-25-0362, dated August 19, 2010.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 25, Equipment/furnishings.

(e) Unsafe Condition

This AD was prompted by reports of
burned Boeing Material Specification (BMS)
8-39 urethane foam, and a report from the
airplane manufacturer that airplanes were
assembled with seals throughout various
areas of the airplane (including flight deck
and cargo compartments) made of BMS 8-39
urethane foam, a material with fire-retardant
properties that deteriorate with age. We are
issuing this AD to prevent the failure of
urethane seals to maintain sufficient Halon
concentrations in the cargo compartments to
extinguish or contain fire or smoke, and to
prevent penetration of fire or smoke in areas
of the airplane that are difficult to access for
fire and smoke detection or suppression.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) BMS 8-39 Urethane Foam Seal
Replacements

Within 72 months after the effective date
of this AD, do the actions specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD,
as applicable.

(1) For Model 747-100, 747-100B, 747—
100B SUD, 747-200B, 747-200F, 747-300,
747-400, 747-400D, 747—400F, 747SR, and
747SP series airplanes: Replace the BMS 8—
39 urethane foam seals (including doing a
general visual inspection of the airplane
sidewalls for air baffles, and of the BMS 8—
39 urethane foam for penetrations (e.g., wire
penetrations)) with BMS 8-371 insulation
foam or BMS 1-68 silicone foam rubber seals,
as applicable, in accordance with the
Accomplishment Instructions and Appendix
A, as applicable, of Boeing Special Attention
Service Bulletin 747-25-3381, Revision 1,
dated May 17, 2012.

(2) For Model 767-200, =300, —300F, and
—400ER series airplanes: Perform a general
visual inspection for the presence of BMS 8-
39 urethane foam, cover the BMS 8-39 foam
with cargo liner joint sealing tape in certain
areas, replace certain BMS 8-39 foam pads
with Nomex felt in certain areas, and replace
BMS 8-39 urethane foam seals with BMS 8-
371 insulation foam or BMS 1-68 silicone
foam rubber seals, as applicable, in
accordance with the Accomplishment
Instructions and Appendix A, as applicable,
of Boeing Special Attention Service Bulletin
767-25-0381, dated August 19, 2010.

(3) For Model 777-200, —200LR, —300, and
—300ER series airplanes: Replace BMS 8-39
urethane foam seals with BMS 1-68 silicone
foam rubber seals in the forward and aft
cargo compartments of the airplane, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-25-0362, dated August
19, 2010.

(h) Credit for Previous Actions

For Groups 4 and 5 airplanes, as identified
in Boeing Special Attention Service Bulletin
747-25-3381, Revision 1, dated May 17,
2012: This paragraph provides credit for the
actions required by paragraph (g)(1) of this
AD, if those actions were done before the
effective date of this AD using Boeing Special
Attention Service Bulletin 747-25-3381,
dated August 19, 2010.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a BMS 8-39 urethane
foam seal on any airplane.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Eric M. Brown, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6476; fax: 425-917—-6590; email:
Eric.M.Brown@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com. You

may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425—-227-1221.

Issued in Renton, Washington, on August
9, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-20473 Filed 8-20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0857; Directorate
Identifier 2011-NM-244-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-100,
—200, —200C, —300, —400, and 500
series airplanes. This proposed AD was
prompted by a report of an approximate
8-inch crack found in the fuselage skin
under the aft drain mast. This proposed
AD would require a detailed inspection
for cracking and corrosion of the
channel and fillers adjacent to the drain
mast bolts, an inspection to determine
the location of the bonding strap, a
measurement of the washers under the
drain mast bolts, and related
investigative actions and repair if
necessary. We are proposing this AD to
detect and correct cracking in the
fuselage skin and internal support
structure, which could result in
uncontrolled decompression of the
airplane.

DATES: We must receive comments on
this proposed AD by October 5, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.


mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
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e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057—-3356; phone: 425-917-6447; fax:
425-917-6590; email:
wayne.lockett@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2012-0857; Directorate Identifier 2011—
NM-244—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,

economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received a report of an aft drain
mast found loose on a Model 737-400
series airplane with approximately
30,500 total flight cycles. Further
investigation revealed the fuselage skin
and surrounding back-up structure were
cracked. An 8-inch crack common to the
fuselage skin was hidden under the
drain mast. The crack was likely caused
by incorrect installation of the drain
mast. A drain mast that is not installed
correctly can cause cracks in the
fuselage skin and the internal support
structure. The skin cracks cannot be
seen because they are hidden by the
drain mast. This condition, if not
corrected, could result in uncontrolled
decompression of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 737-53A1318, dated October
31, 2011.

For airplanes identified as Group 1 in
Boeing Alert Service Bulletin 737—
53A1318, dated October 31, 2011, this
service bulletin describes procedures for
doing a detailed inspection for cracking
and corrosion of the channel and fillers
adjacent to the drain mast bolts, an
inspection to determine the location of
the bonding strap, a measurement of the
washers under the drain mast bolts, and
related investigative actions and repair
if necessary. Related investigative
actions include removing the drain mast
and doing a high frequency eddy
current (HFEC) and detailed inspection
for cracking and corrosion of the skin,
channel, and fillers. This service

ESTIMATED COSTS

bulletin also specifies contacting Boeing
for repair instructions and doing the
repair.

For airplanes identified as Group 2 in
Boeing Alert Service Bulletin 737—
53A1318, dated October 31, 2011, this
service bulletin specifies contacting
Boeing for inspection and repair
instructions and doing the actions.

The compliance time for the
inspection is within 120 days, and
before further flight for the repair.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletin 737—
53A1318, dated October 31, 2011,
specifies to contact the manufacturer for
instructions on how to inspect and
repair certain conditions, but this
proposed AD would require that those
actions be accomplished in one of the
following ways:

¢ In accordance with a method that
we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Costs of Compliance

We estimate that this proposed AD

affects 612 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Detailed inspection, bonding strap inspection, washer | 4 work-hours x $85 per hour = $340 $0 $340 $208,080
measurement.

We estimate the following costs to do
certain necessary conditional actions

that would be required based on the
results of the proposed inspection. We

have no way of determining the number
of aircraft that might need these actions:


https://www.myboeingfleet.com
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ON-CONDITION COSTS

: Cost per
Action Labor cost Parts cost product
Drain mast removal, HFEC and detailed inspections, | 5 work-hours x $85 per hour = $425 ...........ccceecveeeennnen. $0 $425
and drain mast installation.

We have received no definitive data
that would enable us to provide a cost
estimate for the repair specified in this
proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2012-0857; Directorate Identifier 2011—
NM-244-AD.

(a) Comments Due Date

We must receive comments by October 5,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-100, —200, —200C, —300, —400,
and —500 series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 737-53A1318, dated October
31, 2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by a report of an
approximate 8-inch crack found in the
fuselage skin under the aft drain mast. We are
issuing this AD to detect and correct cracking
in the fuselage skin and internal support
structure, which could result in uncontrolled
decompression of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Repair

(1) For airplanes identified as Group 1
airplanes in Boeing Alert Service Bulletin
737-53A1318, dated October 31, 2011: At the
times specified in paragraph 1.E.
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1318, dated October 31,
2011, do the actions specified in paragraphs
(@(1)(0), (@)(1)(i1), and (g)(1)(iii) of this AD,
and do all related investigative actions and

repair, as applicable, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1318, dated October
31, 2011, except as required by paragraph (h)
of this AD. Related investigative actions and
repairs must be done before further flight. If
the drain mast is found to be installed
correctly, no further action is required by this
paragraph.

(i) Do a detailed inspection for cracking
and signs of corrosion of the channel and the
fillers adjacent to the drain mast bolts.

(ii) Inspect the bonding strap for the correct
location.

(iii) Measure the diameter and thickness of
the washers under the drain mast bolts.

(2) For airplanes identified as Group 2
airplanes in Boeing Alert Service Bulletin
737-53A1318, dated October 31, 2011:
Within 120 days after the effective date of
this AD, inspect and repair, as required,
using a method approved in accordance with
the procedures specified in paragraph (i) of
this AD. Repairs must be done before further
flight.

(h) Exception

(1) Where Paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-53A1318,
dated October 31, 2011, specifies a
compliance time after the original issue date
of Boeing Alert Service Bulletin 737—
53A1318, dated October 31, 2011, this AD
requires compliance within the specified
compliance time after the effective date of
this AD.

(2) For airplanes identified as Group 1
airplanes in Boeing Alert Service Bulletin
737-53A1318, dated October 31, 2011: If any
cracking or sign of corrosion is found during
any inspection required by this AD, and
Boeing Alert Service Bulletin 737-53A1318,
dated October 31, 2011, specifies to contact
Boeing for appropriate action, before further
flight, repair the crack or sign of corrosion
using a method approved in accordance with
the procedures specified in paragraph (i) of
this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
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of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(j) Related Information

(1) For more information about this AD,
contact Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6447; fax: 425-917-6590;
email: wayne.lockett@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on August
8, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-20476 Filed 8—-20-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0384; Airspace
Docket No. 12-ANM-9]

Proposed Amendment of Class D and
Class E Airspace; Lewiston, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed rulemaking (SNPRM).

SUMMARY: The FAA is issuing a SNPRM
for the notice of proposed rulemaking
(NPRM) of June 4, 2012, in order to
elicit comments addressing increasing
further the controlled Class E airspace
area at Lewiston-Nez Perce County
Airport, Lewiston, ID. The NPRM
proposed a modification of Class D
airspace, and Class E airspace extending
upward from 700 feet above the surface
and 1,200 feet above the surface, and an
adjustment to the geographic
coordinates. This SNPRM would further
enlarge the Class E airspace 1,200 feet

above the surface area to enhance safety
in the Lewiston-Nez Pearce County
Airport, Lewiston, ID area.

DATES: Comments must be received on
or before October 5, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012-0384; Airspace
Docket No. 12-ANM-9, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
History

On June 4, 2012, the FAA published
a NPRM to modify Class D airspace, and
Class E airspace extending upward from
700 feet above the surface at Lewiston-
Nez Perce County Airport, Lewiston, ID
(77 FR 32921). Also the geographic
coordinates of the airport and
navigation aids would be adjusted in the
respective Class D and Class E airspace
areas. The comment period closed July
19, 2012. The FAA received one
comment from the National Business
Aviation Association (NBAA).

The NBAA recommended making the
Class E airspace area extending upward
from 1,200 feet above the surface larger
by lowering some of the adjacent Class
E airspace, which begins from between
10,000 Mean Sea Level (MSL) and
14,500 MSL, for aircraft safety. The FAA
found merit in this comment, and,
therefore, proposes the additional Class
E airspace area, extending upward from
1,200 feet above the surface, be made
larger. The FAA seeks comments on this
SNPRM.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0384 and Airspace Docket No. 12—
ANM-9) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0384 and
Airspace Docket No. 12-ANM-9”. The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.
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The Supplemental Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by further increasing
the Class E airspace area extending
upward from 1,200 feet above the
surface at Lewiston-Nez Perce County
Airport, Lewiston, ID, to accommodate
aircraft using RNAV (GPS) standard
instrument approach procedures at the
airport. As stated in the NPRM, the
geographic coordinates of the airport,
the Nez Perce VOR/DME, and the
Lewiston-Nez Perce ILS Localizer
navigation aids, would be updated to
coincide with the FAA’s aeronautical
database for the respective Class D
airspace and Class E airspace areas. This
action would enhance the safety and
management of IFR operations at the
airport.

Class D and E airspace designations
are published in paragraphs 5000, 6002,
6004 and 6005, respectively, of FAA
Order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designation listed in this document will
be published subsequently in this
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the

safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Lewiston-
Nez Perce County Airport, Lewiston, ID.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ANMIDD Lewiston, ID [Modified]

Lewiston-Nez Perce County Airport, ID
(Lat. 46°22°28” N., long. 117°00’55” W.)

That airspace extending upward from the
surface to and including 3,900 feet MSL
within a 4.1-mile radius of the Lewiston-Nez
Perce County Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ANMID E2 Lewiston, ID [Modified]

Lewiston-Nez Perce County Airport, ID

(Lat. 46°22°28” N., long. 117°00°55” W.)

Within a 4.1-mile radius of the Lewiston-
Nez Perce County Airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

ANMID E4 Lewiston, ID [Modified]

Lewiston-Nez Perce County Airport, ID

(Lat. 46°22°28” N., long. 117°00’55” W.)
Nez Perce VOR/DME

(Lat. 46°22°54” N., long. 116°52'10” W.)
Lewiston-Nez Perce ILS Localizer

(Lat. 46°22°27” N., long. 117°01'54” W.)

That airspace extending upward from the
surface within 2.7 miles each side of the
Lewiston-Nez Perce ILS localizer course
extending from the 4.1-mile radius of the
airport to 14 miles east of the airport and
within 3.5 miles each side of the Nez Perce
VOR/DME 266° radial extending from the
4.1-mile radius of the airport to 13.1 miles
west of the airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANMID E5 Lewiston, ID [Modified]

Lewiston-Nez Perce County Airport, ID
(Lat. 46°22°28” N., long. 117°00’55” W.)
That airspace extending upward from 700

feet above the surface bounded by a line

beginning at lat. 46°33’00” N., long.
117°38°00” W.; to lat. 46°31’30” N., long
117°14’00” W.; to lat. 46°40°00” N., long.
116°48°00” W.; to lat. 46°26°00” N., long.
116°26’00” W.; to lat. 46°13'00” N., long.
116°30°00” W.; to lat. 46°14’00” N., long.
116°35’00” W.; to lat. 46°06’00” N., long.
116°47°00” W.; to lat. 46°17°00” N., long.
116°49°00” W.; to lat. 46°18’00” N., long
117°00°00” W.; to lat. 46°1730” N., long.
117°22°00” W.; to lat. 46°10’30” N., long.
117°26’30” W.; to lat. 46°12°00” N., long.
117°36’00” W.; thence to the point of origin;

that airspace extending upward from 1,200

feet above the surface within a 62-mile radius

of the Lewiston-Nez Perce County Airport,
and within 24 miles each side of the 056°

bearing of the airport, extending from the 62-

mile radius to 92 miles northeast of the

airport.
Issued in Seattle, Washington, on August

14, 2012.

John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2012-20536 Filed 8—20-12; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2012-0648; Airspace
Docket No. 12-ANM-19]

Proposed Amendment of Class E
Airspace; Pullman, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Pullman/
Moscow Regional Airport, Pullman,
WA. Controlled airspace is necessary to
accommodate aircraft using Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Pullman/
Moscow Regional Airport, Pullman,
WA. Also, the Pullman navigation aid
would be removed from the airspace
designation. The FAA is proposing this
action to enhance the safety and
management of aircraft operations at the
airport.

DATES: Comments must be received on
or before October 5, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012-0648; Airspace
Docket No. 12-ANM-19, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA

2012-0648 and Airspace Docket No. 12—
ANM-19) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0648 and
Airspace Docket No. 12-ANM-19”. The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by modifying Class E

surface airspace and Class E airspace
extending upward from 700 feet above
the surface at Pullman/Moscow
Regional Airport, Pullman, WA.
Controlled airspace is necessary to
accommodate aircraft using the RNAV
(GPS) standard instrument approach
procedures at Pullman/Moscow
Regional Airport, Pullman, WA. This
action would enhance the safety and
management of aircraft operations at the
airport. Also, for clarity, the Pullman
VHF Omni-Directional Radio Range/
Distance Measuring Equipment (VOR/
DME) would be removed from the
regulatory text.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.9V,
dated August 9, 2011, and effective
September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Pullman/
Moscow Regional Airport, Pullman,
WA.


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ANM WA E2 Pullman, WA [Modified]

Pullman/Moscow Regional Airport, WA
(Lat. 46°44’38” N., long. 117°06"35” W.)
Within a 4-mile radius of Pullman/Moscow
Regional Airport, and within 1.7 miles each
side of the Pullman/Moscow Regional
Airport 046° bearing extending from the 4-
mile radius to 8 miles northeast of the
airport, and within 1.7 miles each side of the
Pullman/Moscow Regional Airport 227°
bearing extending from the 4-mile radius to
6 miles southwest of the airport. This Class
E airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM WA E5 Pullman, WA [Modified]

Pullman/Moscow Regional Airport, WA
(Lat. 46°44’38” N., long. 117°06"35” W.)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of the Pullman/Moscow Regional Airport,
and within 1.7 miles each side of the
Pullman/Moscow Regional Airport 229°
bearing extending from the 10-mile radius to

13 miles southwest of the airport, and that
airspace bounded by a line beginning at the
intersection of the 10-mile radius of the
airport and the Pullman/Moscow Regional
Airport 307° bearing to the intersection of the
of the 23-mile radius of the airport and the
Pullman/Moscow Regional Airport 328°
bearing extending clockwise within a 23-mile
radius of the Pullman/Moscow Regional
Airport; thence to the intersection of the 23-
mile radius of the airport and the Pullman/
Moscow Regional Airport 064° bearing of the
airport to the intersection of the 10-mile
radius of the airport and the Pullman/
Moscow Regional Airport 066° bearing of the
airport; thence to the point of origin. That
airspace extending upward from 1,200 feet
above the surface bounded by a line
beginning at lat. 46°46’00” N., long.
117°51°00” W.; to lat. 47°06’00” N., long.
117°29’00” W.; to lat. 47°10°00” N., long.
117°13’00” W.; to lat. 47°07°00” N., long.
116°50’00” W.; to lat. 46°57°00” N., long.
116°28’00” W.; to lat. 46°38’00” N., long.
116°41’00” W.; to lat. 46°31°00” N., long.
116°23’00” W., to lat. 46°12°00” N., long.
116°25’00” W.; to lat. 46°19°00” N., long.
116°57°00” W.; to lat. 46°24’00” N., long.
117°30°00” W.; thence to the point of origin.

Issued in Seattle, Washington, on August
14, 2012.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2012-20543 Filed 8—-20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 91, 97, 121, 125, 129, and
135

[Docket No. FAA-2011-1082]

Proposed Provision of Navigation
Services for the Next Generation Air
Transportation System (NextGen)
Transition to Performance-Based
Navigation (PBN); Disposition of
Comments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed policy;
disposition of comments.

SUMMARY: On December 15, 2011, the
FAA published a Federal Register
Notice (76 FR 77939) requesting
comments on the FAA’s plans for
providing PBN services, and
particularly the transition from the
current Very High Frequency
Omnidirectional Ranges (VOR) and
other legacy navigation aids (NAVAIDS)
to Area Navigation (RNAV)-based
airspace and procedures. This action
responds to the public comments the
FAA received.

ADDRESSES: You may review the public
docket for this notice (Docket No. FAA—
2011-1082) at the Docket Management
Facility at DOT Headquarters in Room
W12-140 of the West Building Ground
Floor at 1200 New Jersey Avenue SE.,
Washington, DC 20590-0001 between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may also review the public docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Greg Joyner, AJM—324, Program
Management Organization, Navigation
Program Engineering, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington DC 20591:
telephone 202-493-5721.
SUPPLEMENTARY INFORMATION:

Summary of the December 15, 2011
FRN

The FAA sought comments on the
proposed transition of the U.S. National
Airspace System (NAS) navigation
infrastructure to enable PBN as part of
the NextGen. The FAA plans to
transition from defining airways, routes
and procedures using VOR and other
legacy NAVAIDs, to a NAS based on
RNAV everywhere and Required
Navigation Performance (RNP) where
beneficial. RNAV and RNP capabilities
will primarily be enabled by the Global
Positioning System (GPS) and the Wide
Area Augmentation System (WAAS).
The FAA plans to retain an optimized
network of Distance Measuring
Equipment (DME) facilities and a
Minimum Operational Network (MON)
of VOR facilities to ensure safety and
support continued operations in high
and low altitude en route airspace over
the Conterminous United States
(CONUS) and in terminal airspace at the
Core 30 airports. The FAA is also
conducting research on non-GPS based
Alternate Positioning, Navigation and
Timing (APNT) solutions that would
enable further reduction of VORs below
that of the MON.

In addition, the FAA plans to satisfy
any new requirements for Category I
(CAT) instrument landing operations
with WAAS Localizer Performance with
Vertical guidance (LPV) procedures. A
network of existing Instrument Landing
Systems (ILSs) will be sustained to
provide alternative approach and
landing capabilities to support
continued recovery and dispatch of
aircraft during GPS outages.

This transition is consistent with the
FAA’s NextGen Implementation Plan
(NGIP), NAS Enterprise Architecture
(NASEA), and other documentation.
More information is available on the


http://www.regulations.gov
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FAA’s NextGen Web site at http://
www.faa.gov/nextgen and the NASEA
Web site at https://nasea.faa.gov.

Discussion of Comments Received

Summary

The FAA received 330 comments on
the FRN. Commenters include aircraft
manufacturers, airline operators,
individuals, and associations
representing users, airports and several
federal, state and local government
organizations. Most comments were
supportive of the evolution of the NAS
to an RNAV based system, but a
significant number of commenters were
concerned about reliance on GPS and
WAAS related to possible impacts of
interference or disruption, as well as the
requirements and costs of avionics. A
number of commenters were concerned
about loss of approach services at
specific airports in the event of
discontinuation of service from specific
VOR facilities. A substantial number of
the comments (185) received were from
individuals concerned about noise and
environmental impact in the New York
metropolitan area. Some reflected
concerns about aircraft emissions and
flight paths used by helicopters. These
comments have been forwarded to the
FAA Eastern Region for action.

Discussion

The FAA has reviewed all the
comments received in response to the
FRN and plans to proceed with the
strategy as outlined in the FRN. The
FAA is developing an initial VOR MON
Plan, which will be publicly available
when it is sufficiently matured.
Development of this Plan will
harmonize with development of a
national Concept of Operations
(CONOPS) supporting navigation and
positioning in the NAS as it evolves
from conventional navigation to PBN.
When completed, this CONOPS will
also be publicly available.

As part of the coordination process,
the FAA plans to develop a schedule
showing the requisite activities
associated with the discontinuance of
VOR services. These activities will
include timely notification for
individual facilities and airspace and
procedure redesign.

Comment #1: Several commenters
(International Air Traffic Association
(IATA), Boeing Commercial Airplanes,
National Association of State Aviation
Officials (NASAQ), Aircraft Owners and
Pilots Association (AOPA), Department
of Defense (DoD), and Airlines For
America (A4A)) expressed interest in
being included in the working group
that the FRN indicated would be formed

to complete the details of VOR
discontinuance. Some airlines
commented that they would like to be
consulted on the policy.

FAA Response: The FAA will
convene a working group that will
engage aviation industry stakeholders
and other members of the public for
input once the Program has reached a
sufficient level of maturity conducive to
working group.

Comment #2: NASAO commented
that planning the transition to NextGen
PBN well in advance would be
beneficial to the FAA and the state
government aviation agencies.

FAA Response: The FAA’s VOR MON
plan is proceeding to support transition
to NextGen PBN in accordance with the
NASEA. The NGIP, FRN and NASEA,
all publicly available via FAA Web
sites, are integral to the transition of the
NAS to PBN operations.

Comment #3: The Nebraska
Department of Aviation (DoA)
recommended that VORs remain
available as a viable means for air
navigation while the services to support
NextGen PBN be provided for users that
can obtain benefits from them during a
transition.

FAA Response: The VOR MON will
remain in place during the PBN
transition.

Comment #4: Nebraska state-owned
VORs, similar to the FAA inventory of
Second Generation VORs, are
maintained by the State, who reports
there have been no problems with
support cost or availability of parts.

FAA Response: VOR facilities not
owned or operated by the FAA are not
being considered for discontinuance.

Comment #5: Operators that fly
outside the United States desired
clarification on the GNSS reference to
be used.

FAA Response: The FRN used the
terms GPS and WAAS, the specific U.S.
implementations of the GNSS and Space
Based Augmentation System (SBAS)
described in ICAO Annex 10. Other
countries have, or are building systems
that implement these standards, such as
Europe’s GNSS (Galileo) and SBAS
(European Geostationary Navigation
Overlay Service (EGNOS)). Since the
U.S. does not make regulatory
determinations on navigation systems
allowed in other countries, the U.S.
cannot authorize use of GPS in other
countries. The FAA is responsible for
determining which services are
adequate for operations in the U.S. NAS,
and has, to date, only approved the use
of the U.S. GPS and WAAS, and
Russia’s Globalnaya Navigatsionnaya
Sputnikovaya Sistema (GLONASS) on a
supplemental basis. The U.S. is working

with other GNSS providers to assure
that their signals may be used to
improve performance in the U.S. when
those signals become available. Plans for
navigation services will continue to use
specific references (e.g., GPS and
WAAS) and policies will be updated as
additional constellations are approved
for use in the U.S. The ability of
avionics to use different GNSS
constellations and services depends
both on the authorized equipment
available for specific aircraft and the
type of systems the operators decided
with which to equip their aircrafts. It
also depends on what avionics
manufacturers decide to develop. FAA’s
plans for navigation services will
continue to use the “GPS” and “WAAS”
terms so that it is clear that the U.S. is
referring to U.S. systems/services for the
U.S. NAS. Text describing this
reasoning will be included in future
documents to help ensure clarity.

Comment #6: Some users stated that
they either will not equip with GPS
avionics or will not be flying in airspace
that requires ADS-B. The Nebraska DoA
stated that many pilots and users do not
plan to equip aircraft with GPS and that
instructors will still require students to
learn VOR navigation.

FAA Response: Pilots may continue to
use VORs that remain in the MON or fly
under Visual Flight Rules (VFR) in non-
ADS-B airspace. Instructors will still
teach VOR navigation.

Comment #7: Operators and some
aircraft and equipment manufacturers
stated that they did not intend to equip
with WAAS because (1) WAAS service
is not provided in many parts of the
world outside the United States, and (2)
many air carrier aircraft are equipped
with avionics that allow at least RNAV,
if not some level of RNP, and they do
not believe WAAS provides benefits
commensurate with the added
complexity and cost involved with
equipage.

FAA Response: WAAS avionics
(Technical Standard Order (TSO)-C145/
146) with suitable other avionics, such
as Flight Management Systems (FMS)
support LPV and Lateral Navigation/
Vertical Navigation (LNAV/VNAYV)
terminal procedures and lower minima
instrument approaches that are not
available to users equipped with non-
augmented GPS (TSO-C129 and C196)
avionics. Pilots may continue to use
non-augmented GPS or other RNAV
capabilities as described in FAA
advisory circulars AC 90-100, AC 90—
101, AC 90-105, AC 90-107 and other
directives.

Comment #8: Federal Express stated
that the FRN described implementation
of PBN based on GPS and WAAS
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backed up by a minimum network of
VORs and DMEs, which it stated would
require equipage of aircraft with
avionics that is not offered by major
airline airframe manufacturers.

FAA Response: While the FAA
intends to reduce the VOR
infrastructure to a MON, it will
maintain an optimized DME network to
support RNAV operations throughout
the NAS. In the NextGen timeframe, an
optimized DME network could be used
to support APNT.

Comment #9: The DoD was concerned
about discontinuation of service from all
types of ground based navigation aids.
The concept and planning described in
the FRN does not contemplate
discontinuation of service from all
ground based navigation aids. It
describes the considerations for
determining the discontinuation of
service by VOR ground based navigation
aids. Where the VOR functionality is
collocated with DME or DME and UHF
azimuth equipment (which is the
Tactical Air Navigation or TACAN), the
FRN only addresses the VOR service
and not these other services.

FAA Response: The MON described
in the FRN is a network of VORs only,
and does not include TACAN. Retention
of DMEs and the DME function
provided via TACAN is desirable
because of the large proportion of the air
carrier fleet that uses DME/DME or
DME/DME/Inertial Reference Unit (IRU)
for RNAV. Any national discontinuation
of DME or TACAN service is separate
from the VOR MON, not a part of this
activity, and not contemplated in the
near future.

Comment #10: Some organizations
(IATA, United Air Lines, FedEx,
Honeywell, Thales, and A4A) expressed
concern about the future of ILSs and
other vertically guided approaches, in
particular at 14 CFR Part 139 airports
serving air carriers.

FAA Response: The FAA has no
current plans to remove ILSs, but most
new vertically guided approach
requirements using Facilities and
Equipment funding will be fulfilled
with LPV approaches. ILS can continue
to be approved under Airport
Improvement Program (AIP) funding.
While LPVs will receive increasing
emphasis for projects funded under the
AIP, the needs of users for ILS
equipment will be considered in the
determination of the types of approach
navigation installed under the AIP. It is
envisioned that many air carrier
runways at major airports will continue
to be supported by ILS (in addition to
LPV). Additionally, the FAA plans to
continue to develop LNAV/VNAV
approaches, which can be flown by

GPS-equipped aircraft with barometric
vertical navigation and by WAAS-
equipped aircraft to qualified runways
used by air carrier aircraft. RNP
approaches will be developed where
beneficial, and GLS approaches will be
developed as appropriate at airports
with access to GBAS equipment.

APNT

The FAA’s NextGen Alternate PNT
(APNT) program ensures that alternate
PNT services will be available to
support flight operations, maintain
safety, minimize economic impacts from
GPS outages within the NAS and
support air transportation’s timing
needs. APNT will be an alternative for
all users. Avionics equipage is a major
consideration. APNT requirements will
be met with the optimum use of existing
avionics. The current plan is for APNT
equipage to be optional.

Comment #11: The airline industry
voiced support for an increase in DME
to provide additional coverage for DME—
DME navigation provided by modern
Flight Management Systems (FMS).

FAA Response: The FAA concurs.
Current planning is for implementation
of the new DME sites beginning in 2014.
The FAA goal is to have complete DME—
DME coverage enroute at FL. 180 and
above throughout CONUS and in the
terminal area of large airports in the
CONUS.

Comment #12: The airline industry
was concerned about a statement in the
FRN that seemed to indicate that WAAS
was required for ADS-B.

FAA Response: WAAS is not required
for ADS-B. Other methods of meeting
the performance requirements are being
investigated. ADS-B implementation in
international operations will require use
of regionally or globally available
services.

Comment #13:IATA stated
implementation of any new technology
should be driven by coordinated
operational requirements of
stakeholders. The International Civil
Aviation Organization PBN Manual
(Document 9613) was cited by IATA in
describing the steps that must be
followed in implementing PBN, and
states the FAA may not have followed
the described process. IATA then
related the plan described in the FRN to
the ADS-B Out regulations at 14 CFR
91.225 and 91.227 and the implied
SBAS mandate and provides comments
on the implementation and the
requirements that it states are very
different from European requirements to
obtain the same performance with
simpler equipage. IATA states they do
not support use of any SBAS systems
such as WAAS and desires to be

consulted on revision of the VOR MON
and alternate positioning, navigation
and timing and systems, such as
eLORAN, Galileo and others. IATA does
not support the use of LPV approaches
as a universal solution and requires an
adequate number of precision
approaches be maintained to provide
capacity without GNSS. IATA states
GBAS and Baro VNAYV approaches
should be published to complement
LPV approaches at airports used by
international carriers. IATA does not
want PBN levels to be specified that
require augmentation unless they are
operationally required.

FAA Response: FAA will engage
stakeholders via the working group in
implementing the MON. PBN transition
strategy is currently being developed
within the FAA. The FAA will not
mandate WAAS. PBN can be achieved
by multiple means, such as DME/DME
and ILS. GBAS is currently in the
Research & Development phase.

Comment #14: Boeing Commercial
Airplanes was concerned about the
interpretation text for the operational
requirements for two independent
systems (reference 14 CFR 121.349,
125.203, 129.17 and 135.165).
Specifically, they questioned the
statement that the requirements for a
second navigation system apply to the
entire set of equipment needed to
achieve the navigation capability, not
just the individual components. They
are concerned that this statement could
be interpreted as requiring dual
independent navigation computers.
Additionally, they state that existing,
certified multi-sensor navigation
systems under AC 20—-130A can meet
the proposed policy requirements.

FAA Response: The text does not
imply the need for dual independent
navigation computers. The text instead
emphasizes the need for independence
of the navigation systems and their
components to ensure that there will be
no potential single point of failure or
event that could cause the loss of the
ability to navigate along the intended
route or proceed safely to a suitable
diversion airport. The interpretation of
this requirement as applied to an
aircraft approved for multi-sensor
navigation and equipped with a single
FMS is that the aircraft must maintain
an ability to navigate or proceed safely
in the event that any one component of
the navigation system fails, including
the FMS. Retaining an FMS-
independent VOR capability would
satisfy the requirement, even as the NAS
is transitioned to the MON. This
interpretation corresponds to the
advisory wording in AC 20-130A.
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Comment #15: The Maryland
Aviation Administration (MAA)
expressed concern about current GPS
equipage rates.

FAA Response: Though
approximately 19 percent of all general
aviation aircraft are equipped with
aviation-qualified GPS, most aircraft
that actually file IFR flight plans are
typically equipped with GPS.
Specifically, more than 72% of aircraft
that filed at least two IFR flight plans in
2011 filed with an equipment code
indicating they had IFR GPS receivers
on board. Of aircraft that filed more than
100 IFR flight plans in a year the rate
was above 97%. While it may be the
case that a significant number of aircraft
flying VFR are not equipped with GPS,
the purpose of the VOR system is to
provide navigation for aircraft flying
IFR, not VFR. VFR traffic is permitted to
use hand-held and non-IFR certified
GPS equipment for situational
awareness as an aid to navigation and
often use pilotage and dead reckoning
navigation. While the VORs retained in
the MON will support VFR aircraft
operations, their purpose is clearly to
support those aircraft operating under
IFR.

Comment #16: Two commenters (the
Nebraska DoA and Thales) were
concerned over the impact that a
reduction in VORs would have on
training and training requirements.

FAA Response: The current training
standards for the FAA emphasize VORs
as the primary navigation source. The
transition to NextGen will require that
the FAA shift emphasis from VOR
navigation to satellite-based navigation
by changing training syllabi and the
PTS. However, some emphasis will
need to remain on VOR and ILS to
ensure that pilots can navigate using
these systems in the event of a GPS
outage. These considerations will be
included in the FAA’s plan for
discontinuance of VORs. Additionally,
transfer of FAA-owned VORs not
selected to be in the MON to operation
under non-Federal ownership for
training may be considered on a case-
by-case basis.

Comment #17: The Nebraska DoA and
Thales were also concerned with airport
infrastructure requirements resulting
from development of RNAV or RNP
approaches.

FAA Response: FAA airport
infrastructure requirements resulting
from instrument approaches are
published in FAA Advisory Circular
150/5300-13. Because airport
infrastructure upgrades may be required
for the attainment of lowest instrument
approach minima, collaboration with
local and state officials will be

accomplished during the approach
development process. For example,
development of an LPV approach could
not be accomplished if the required
runway length were not available.
However, if a decision was made in
collaboration with local and state
officials, to extend the runway, then an
LPV could be reconsidered.

Comment #18: United Air Lines and
GE Aviation expressed concern on the
use of GPS approach capability by air
carriers at alternate airports.

FAA Response: Current FAA policy
allows operators of aircraft equipped
with WAAS to plan for RNAV (GPS)
approaches to the LNAV line of minima
at their alternate. Furthermore, the FAA
is currently investigating what
requirements will be necessary to allow
un-augmented GPS (TSO-C129/-C129a,
TSO-C196/-C196a) equipped aircraft to
plan for RNAV (GPS) or RNAV (RNP)
approaches at alternate airports.

Comment #19: Several commenters
expressed concern that the navigation
transition strategy as outlined in the
FRN is indirectly requiring certain types
of equipage, specifically GPS or WAAS
equipage.

FAA Response: The FAA is
committed to the use of performance-
based operations in the NAS. They
remain the optimal way to both enable
technological advances while
maintaining safety, efficiency and
consistency. Therefore, it is not the
intention of the FAA to limit
operational approvals to specific
technologies or to force retrofit
navigation solutions on current
operators with legacy equipment. VOR
navigation will continue to be a viable
option for airspace users for the near
future. Once the FAA completes
implementation of the VOR MON, VOR
navigation will still serve the NAS,
albeit in a less robust fashion than
today. Early publication of transition
considerations and planning will allow
users to consider long-term equipage
strategies for their aircraft. Operators are
encouraged to continue to seek
approvals for the use of navigation
equipment that was emphasized in the
FRN, e.g. DME/DME/IRU, GPS, and
WAAS. The FAA will continue to work
with industry to advance new
technologies not yet matured, e.g.,
GBAS and APNT. Additionally, the
FAA will continue to work with our
international partners on global
strategies for multi-constellation/multi-
frequency GNSS solutions.

Comment #20: AOPA and the
National Business Aviation Association
(NBAA) both expressed support for
direct routing and avoiding excessive

implementation of additional T and Q
routes.

FAA Response: In the NextGen
environment, T and Q routes increase
capacity and efficiency while
maintaining safety by minimizing
impact to air traffic control. T and Q
routes allow controllers to safely
manage air traffic during peak periods
and to ensure predictable transitions
between busy traffic areas. T and Q
routes overlaid on existing airways
defined by VORs could mitigate
potential impacts to the discontinuance
of VOR navigation services.

Comment #21: Comments from
military and general aviation expressed
interest in participating in VOR
discontinuation planning.

FAA Response: As stated in the FRN,
“The FAA will convene a working
group that will develop a candidate list
of VORs for discontinuance using
relevant operational, safety, cost and
economic criteria. As part of the
process, this working group will engage
aviation industry stakeholders and other
members of the public for input.”
Detailed planning for the
implementation of the MON is still
under development. As the program
planning process is further developed,
the FAA will solicit input from
government and industry stakeholders
before the VORs selected for the MON
are finalized.

Comment #22: Several commenters
(MAA, Boeing Commercial Airplanes,
United Air Lines, AOPA, Thales and
DoD) indicated that an overall plan is
necessary and requested more detail on
the MON. MAA commented that
without a national plan for
discontinuation, the removal of specific
VORs from service might be premature.
They believed that several VORs in
Maryland are currently planned for
discontinuance and they suggested that
the discontinuation of specific facilities
should be considered on both a regional
and national level using analysis to
identify costs and benefits in a more
holistic manner to make the
consideration of facilities objective and
consistent.

FAA Response: The FAA has not
developed a final list of VORs that will
be included in the MON. The FAA is
developing objective criteria, which will
be applied consistently both nationally
and regionally to help identify those
VOR facilities that will remain
operational. A specific overall national
CONOPS and discontinuance plan are
being developed to support this effort.
The draft CONOPS and draft
discontinuance plan will be presented
to stakeholders, and the FAA will
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engage stakeholders in the
discontinuance process.

Comment #23: Military and airline
industry commenters expressed concern
with the FAA plan to establish the VOR
MON by January 1, 2020.

FAA Response: This date coincides
with the January 1, 2020 mandate for
ADS-B equipage. Once aircraft are
equipped with ADS-B, it is assumed
that they will be equipped with GPS as
well, since currently GPS is the only
known position source that can satisfy
the NIC/NAC/SIL requirements of ADS—
B. At that time, the VOR MON will
serve as the required GPS backup for
non DME-DME equipped aircraft in the
event of a GPS outage. By January 1,
2020, the VOR MON will provide
sufficient VOR coverage to enable
aircraft to fly VOR-to-VOR either
through the GPS outage or to a safe
landing.

Comment #24: A number of operators,
service providers and equipment
manufacturers were concerned about
the level of reliance on GPS expressed
in the FRN in light of possible
interference with the GPS service.
Interference on a regular basis from
government testing and training was
specifically identified, as was possible
widespread interference from licensed
operators as well as unintentional
interference from a variety of human
and natural sources. There remains a
concern among users that GPS is
susceptible to interference and VORs
should remain as a cost effective reliable
means of navigation.

FAA Response: U.S. National policy
recognizes the vulnerability of GPS
signals, from both human and natural
sources, and requires operations reliant
on GPS position, navigation, and timing
(PNT) for safety, security, or significant
economic benefit to have sufficient
backups in place. The FAA has operated
and will continue to operate GPS-
independent systems to fulfill this
requirement, such as ILS, DME, and
VOR. As the NAS transitions to
NextGen, there is also a requirement to
move from conventional facility based
navigation to point-to-point navigation
using PBN, a role that the airways
supported by VORs cannot support. The
FAA will continue to operate a subset
of the current VOR facilities in a MON
to support those aircraft not equipped
with GPS-independent RNAV
capability, while developing an RNAV-
capable APNT system to fulfill this role
in the future. DoD Interference with
GPS: The FAA recognizes the need for
DoD elements as part of their mission to
operate and conduct training in a GPS-
denied environment. Both the FAA and
DoD are committed to working together

to ensure that the DoD mission will not
impact the FAA’s mission to operate a
safe and efficient NAS. DoD GPS
interference testing is fully coordinated
with the FAA and prior to testing, the
FAA issues a Notice to Airmen
(NOTAM) that describes the potential
extent of interference and the timeframe
in which it might occur. During testing
the FAA maintains direct
communications with DoD at all times
and can have tests suspended in the
event of any impact to NAS operations.
Today, aircraft with non-GPS RNAV
avionics are not impacted by this
interference, and in the future, all
APNT-equipped aircraft will similarly
be unaffected.

Comment #25: Comments were
received relative to several specific
VORs with reasons for their specific
retention. In the case of the Wichita, KS
VOR (ICT), it was stated that the facility
is needed for testing and airworthiness
demonstration of new manufactured
aircraft by a number of companies in the
area.

FAA Response: While a VOR signal is
necessary for this activity, it is not
necessary that the service be provided
by a FAA owned VOR, whose purpose
under the MON will be to ensure safe
operations in the event of a GPS outage.
A non-Federal VOR, owned by an
airport authority, state instrumentality
or private entity could also perform this
function. In cases where individuals/
organizations have an interest in
maintaining a specific VOR service, the
VOR could be transferred to and
operated under agreement with the FAA
as a non-federal facility.

Comment #26: Thales expressed a
concern over how the VOR MON will
support non-GPS aircraft and GPS
aircraft during GPS interference if a key
MON VOR is down for maintenance.

FAA Response: In determining the
VORs that will make up the MON,
consideration will be given to the
availability and continuity of navigation
service expected from each facility. The
VOR MON’s purpose, a non-PBN
backup in the event of a GPS outage,
will be considered in making this
determination. An element of this
consideration will be the availability of
non-GPS dependent surveillance
services that would allow air traffic to
provide services in the event of both a
GPS and individual VOR service outage.
Additionally, the equipage rate of IFR
traffic with IFR GPS is significant and
expected to be near 100% as we
approach the year 2020 ADS-B
mandate. While possible to fly IFR using
the VOR MON, the increased distance of
the VOR-only route as compared to
using RNAV navigation will likely be

highly undesirable. This will further
drive GPS equipage.

Comment #27: The DoD stated
concern on the cost of transition versus
benefits for their fleet of aircraft.

FAA Response: The NAS’ transition to
NextGen is a national priority, in which
the FAA plays an important role in
concert with other Federal agencies and
the aviation community. The transition
to PBN as enabling capability for
NextGen is a key part of the NGIP.
Additionally, the considerations of the
military in transitioning a 14,600
aircraft fleet and operating practices to
RNAV/RNP stated in comments to the
public docket appear to include the
notion that TACAN services from
VORTACG facilities will be terminated
when VOR service is discontinued. This
is not the case. The military also desires
the FAA to retain VOR and TACAN
service for specific enroute and terminal
locations and procedures as the military
aircraft fleet equipage and operating
procedures evolve.

The FAA notes that there is historic
precedent for the transition to a single
national system—specifically the
establishment of VORs and associated
airways, DME, and ILS in the 1950s. At
that time the military did not want to
equip with VOR or ILS in tactical
aircraft due to weight and space
constraints, stating that Non-Directional
Beacons (NDB) and four course ranges
for enroute navigation and ground
controlled approach (GCA) for landing
was sufficient pending implementation
of TACAN. The military also wanted to
evolve to use TACAN because of
weight/size and operational advantages
over VOR and to include their
implementation of DME, rather than the
civil DME standard. The civil
community, particularly airlines,
wanted VOR for improved accuracy and
usability over four course ranges and
NDBs with ILS for approaches. In the
end the NDBs and four course ranges
were retained until military aircraft and
operating practices transitioned to
TACAN, the military DME standard was
adopted for all DMEs and ILS was
standardized for approaches, though the
military continued GCA approaches,
particularly for tactical aircraft.

The transition to RNAV/RNP may be
undertaken economically for military
aviation by retaining TACAN as a
system, discontinuing only specific
facilities on an individual basis;
incorporating military use
considerations for identifying VOR
service for discontinuation in enroute
and terminal environments; designating
special use airspace and other military
usage features with RNAV references as
well as TACAN or VOR rho/theta and
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distance references; and retaining ILS at
current sites with installation of new
ILSs by military where needed in lieu of
LP and LPV.

* * * * *

Issued in Washington, DC, on August 14,
2012.

Lansine Toure,

Acting Manager, Navigation Programs.
[FR Doc. 2012-20464 Filed 8-20-12; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 39
RIN 3038-AD47

Clearing Exemption for Swaps
Between Certain Affiliated Entities

AGENCY: Commodity Futures Trading
Commission.
ACTION: Proposed rule.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is proposing a rule to
exempt swaps between certain affiliated
entities within a corporate group from
the clearing requirement (the “inter-
affiliate clearing exemption” or the
“proposed exemption”) under Section
2(h)(1)(A) of the Commodity Exchange
Act (“CEA”). The Commission also is
proposing rules that detail specific
conditions counterparties must satisfy
to elect the proposed inter-affiliate
clearing exemption, as well as reporting
requirements for affiliated entities that
avail themselves of the proposed
exemption. The Commission has
finalized a rule that addresses swaps
that are subject to the end-user
exception. Counterparties to inter-
affiliate swaps that qualify for the end-
user exception would be able to elect to
not clear swaps pursuant to the end-user
exception or the proposed rule. The
proposed rule does not address swaps
that an affiliate enters into with a third
party that are related to inter-affiliate
swaps that are subject to the end-user
exception. The Commission intends
separately to propose a rule addressing
swaps between an affiliate and a third
party where the swaps are used to hedge
or mitigate commercial risk arising from
inter-affiliate swaps for which the end-
user exception has been elected.
DATES: Comments must be received on
or before September 20, 2012.
ADDRESSES: You may submit comments,
identified by RIN number 3038—-AD47,
by any of the following methods:

e The agency’s Web site, at: http://
comments.cftc.gov. Follow the

instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW.,
Washington, DC 20581.

o Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please submit your comments using
only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. “Inter-affiliate
Clearing Exemption” must be in the
subject field of responses submitted via
email, and clearly indicated on written
submissions. Comments will be posted
as received to http://www.cftc.gov. You
should submit only information that
you wish to make available publicly. If
you wish the Commission to consider
information that is exempt from
disclosure under the Freedom of
Information Act, a petition for
confidential treatment of the exempt
information may be submitted according
to the established procedures in CFTC
regulation 145.9.1

Throughout this proposed
rulemaking, the Commission requests
comment in response to specific
questions. For convenience, the
Commission has numbered each of
these comment requests. The
Commission asks that, in submitting
responses to these requests, commenters
identify the specific number of each
request to which their comments are
responsive.

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse, or
remove any or all of a submission from
www.cftc.gov that it may deem to be
inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
rulemaking will be retained in the
public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Gloria Clement, Assistant General
Counsel, (202) 418-5122,
gclement@cftc.gov, Office of General
Counsel; Jonathan Lave, Associate
Director, Exchange & Data Repository,
(202) 418-5983, jlave@cftc.gov, and

117 CFR 145.9. Commission regulations may be
accessed through the Commission’s Web site,
http://www.cftc.gov.

Alexis Hall-Bugg, Attorney-Advisor,
(202) 418-6711, ahallbugg@cftc.gov,
Division of Market Oversight; Warren
Gorlick, Supervisory Attorney-Advisor,
(202) 418-5195, wgorlick@cftc.gov, and
Anuradha Banerjee, Attorney-Advisor,
(202) 418-5661, abanerjee@cftc.gov,
Office of International Affairs; Theodore
Kneller, Attorney-Advisor, (202) 418—
5727, tkneller@cftc.gov, Division of
Enforcement; Elizabeth Miller,
Attorney-Advisor, (202) 418-5985,
emiller@cftc.gov, Division of Swap
Dealer and Intermediary Oversight; Esen
Onur, Research Economist, (202) 418—
6146, eonur@cftc.gov, Office of the Chief
Economist; and Jolanta Sterbenz,
Counsel, (202) 418-6639,
jsterbenz@cftc.gov, Office of General
Counsel, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

I. Background

A. Clearing Requirement for Swaps

On July 21, 2010, President Obama
signed the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act” or “DFA”).2 Title
VII of the Dodd-Frank Act amended the
CEA,? and established a new regulatory
framework for swaps. The legislation
was enacted to reduce systemic risk,
increase transparency, and promote
market integrity within the financial
system by, among other things: (1)
Imposing clearing and trade execution
requirements on standardized derivative
products; (2) creating rigorous
recordkeeping and data reporting
regimes with respect to swaps,
including real-time public reporting;
and (3) enhancing the Commission’s
rulemaking and enforcement authorities
over all registered entities,
intermediaries, and swap counterparties
subject to the Commission’s oversight.

Section 723 of the Dodd-Frank Act
added section 2(h) to the CEA, which
establishes a clearing requirement for
swaps.* The new section makes it
unlawful for any person to engage in a
swap, if the Commission determines
such swap is required to be cleared,
unless the person submits the swap for
clearing to a registered derivatives
clearing organization (“DCO”) (or a DCO
that is exempt from registration).5 The

2 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (July 21, 2010).

37 U.S.C. 1 et seq. (2006).

4 CEA section 2(h)(1)(A), 7 U.S.C. 2(h)(1)(A).

5 See CEA section 2(h)(1)(A), 7 U.S.C. 2(h)(1)(A).
The CEA’s clearing requirement states that, ““[i]t
shall be unlawful for any person to engage in a
swap unless that person submits such swap for

Continued
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CEA, however, permits exceptions and
exemptions to the clearing requirement.

A person may elect not to clear
certain swaps if such person qualifies
for an exception under CEA section
2(h)(7) and the Commission regulations
issued in connection therewith (the
“end-user exception”).6 To summarize
the principal components of the end-
user exception, for a swap to qualify, a
counterparty to the swap electing the
exception must (i) not be a “financial
entity,” as defined in CEA section
2(h)(7)(C)(i) or qualify for an exemption
from that defined term under section
2(h)(7)(D),” or through a Commission-
issued exemption under CEA sections
2(h)(7)(C)(ii) & or 4(c) @ and (ii) be using
the swap to hedge or mitigate
commercial risk. The Commission has
determined to exempt certain small
banks, savings associations, farm credit
institutions, and credit unions under
section 2(h)(7)(C)(ii) of the CEA from the
definition of “financial entity.”10

Importantly, a counterparty to an
inter-affiliate swap that qualifies for
both the end-user exception and the
inter-affiliate exemption may elect not
to clear the inter-affiliate swap under
either the end-user exception or the
inter-affiliate exemption. As such, the
Commission believes that the rule
proposed in this rulemaking may not be
necessary for the vast majority of inter-
affiliate swaps involving a non-financial
entity or a small financial institution
because the end-user exception can be
elected for those swaps. Accordingly, it
is likely the proposed rule will be used
for inter-affiliate swaps between two
financial entities that do not qualify for
the end-user exception or for swaps
involving a non-financial entity that do
not qualify for the end-user exception
because the swaps do not hedge or
mitigate commercial risk.

clearing to a derivatives clearing organization that
is registered under this Act or a derivatives clearing
organization that is exempt from registration under
this Act if the swap is required to be cleared.”

6 CEA section 2(h)(7)(A), 7 U.S.C. 2(h)(7)(A). CEA
section 2(h)(7)(A) provides an elective exception to
the clearing requirement to any counterparty to a
swap that is not a financial entity, is using the swap
to hedge or mitigate commercial risk, and notifies
the Commission how it generally meets the
financial conditions associated with entering into
non-cleared swaps. The Commission issued the
end-user exception in a rulemaking entitled, “End-
User Exception to the Clearing Requirement for
Swaps,” 77 FR 42560, July 19, 2012 (final).

7 CEA section 2(h)(7)(D), 7 U.S.C. 2(h)(7)(D).

8 CEA section 2(h)(7)(C)(ii), 7 U.S.C. 2(h)(7)(C)(ii)
(““The Commission shall consider whether to
exempt small banks, savings associations, farm
credit system institutions, and credit unions
* Kk % ”).

9 CEA section 4(c), 7 U.S.C. 6(c).

10 “End-User Exception to the Clearing
Requirement for Swaps,” 77 FR 42560, July 19,
2012 (see §39.6(d)).

Finally, CEA section 4(c)(1), described
in more detail below, grants the
Commission general exemptive
powers.11 Pursuant to that authority, the
Commission has proposed a rule that
would allow cooperatives meeting
certain conditions to elect not to submit
for clearing certain swaps subject to a
clearing requirement.2

B. Swaps Between Affiliated Entities

Except as provided with respect to
certain financing affiliates as noted
above, CEA section 2(h) does not
provide any specific exception to swaps
entered into by affiliates that are subject
to a clearing requirement (“‘inter-affiliate
swaps”).13 Inter-affiliate swaps that are
hedged by back-to-back or matching
book swaps entered into with third
parties may pose risks to the financial
system if the inter-affiliate swaps are not
properly risk managed thereby raising
the likelihood of default on the outward
facing swaps. Furthermore, there could
be systemic risk implications if an
affiliate used by the corporate group to
trade outward facing swaps (commonly
referred as centralized treasury or
conduit affiliates) has large positions
and defaulted on obligations arising
from inter-affiliate swaps if such swaps
are hedged with third-party swaps.14
Such a default could harm third-party
swap counterparties, and potentially,
financial markets as a whole, if the
treasury/conduit affiliate was unable to
satisfy third-party obligations as a
consequence of the default.

A number of commenters in a variety
of Commission rulemakings have
recommended that the Commission
adopt an exemption to the clearing
requirement for inter-affiliate swaps.15

11 Section 4(c)(1) of the CEA empowers the
Commission to exempt any transaction or class of
transactions, including swaps, from certain CEA
provisions, such as the clearing requirement.

12 “Clearing Exemption for Certain Swaps Entered
into by Cooperatives,” 77 FR 41940, July 17, 2012.

13 For the purposes of this proposed rulemaking,
“inter-affiliate swaps” refers to swaps between
“affiliates,” as that term is defined in proposed
§39.6(g)(1): “[clounterparties to a swap * * * may
elect not to clear a swap with an affiliate if one
party directly or indirectly holds a majority
ownership interest in the other, or if a third party
directly or indirectly holds a majority interest in
both, based on holding a majority of the equity
securities of an entity, or the right to receive upon
dissolution, or the contribution of, a majority of the
capital of a partnership.” See infra pt. IL.B.1 for
further discussion.

14 There does not appear to be a common
definition of a “treasury affiliate” or a “conduit
affiliate.” For purposes of this proposed
rulemaking, a treasury/conduit affiliate (or
structure) is an affiliate that enters into inter-
affiliate swaps and enters into swaps with third
parties that are related to such inter-affiliate swaps
on a back-to-back or aggregate basis.

15 The Commission notes that comment letters to
other proposed rulemakings under Title VII of the

Some commenters claimed that inter-
affiliate swaps offer significant benefits
with substantially less risk than swaps
between unaffiliated entities. They
contended that inter-affiliate swaps
enable a corporate group to aggregate its
risks on a global basis in one entity
through risk transfers between affiliates.
Commenters also described varying
structures through which corporate
groups entered into inter-affiliate swaps
and manage risks.

Prudential Financial, Inc. (“PFI”),
stated that it employs a “conduit”
structure where separate legal entities
are commonly owned by PF1.16 Under
this structure, PFI uses one affiliate to
directly face the market as a “conduit”
to hedge the net commercial and
financial risk of the various operating
affiliates within PFI. PFI contended that
the use of a conduit diminishes the
demands on PFI’s financial liquidity,
operational assets, and management
resources, because “affiliates within PFI
avoid having to establish independent
relationships and unique infrastructure
to face the market.” Moreover, PFI
explained that its conduit facilitates the
netting of its affiliates’ trades (e.g.,
where one affiliate hedges floating rates
while another hedges fixed rates). PFI
stated that this conduit structure
effectively reduces the overall risk of
PFI and its affiliates, and it allows PFI
to manage fewer outstanding positions
with external market participants.?

In a letter to Congress, the Coalition
for Derivatives End-Users (“CDEU”’)
asserted that inter-affiliate swaps do not
create external counterparty exposure
and, therefore, pose none of the
systemic or other risks that the clearing
requirement is designed to protect
against.18 Thus, in CDEU’s view, the

Dodd-Frank Act are not part of the administrative
record for this rulemaking unless specifically cited
herein.

16 Prudential Financial, Inc. comment letter to the
proposed rulemaking, “Further Definition of ‘Swap
Dealer,” ‘Security-Based Swap Dealer,” ‘Major Swap
Participant,” ‘Major Security-Based Swap
Participant’ and ‘Eligible Contract Participant,’”” 75
FR 80147, Dec. 21, 2010.

17].P. Morgan commented that the most efficient
way to manage risk is often at one entity and on
a portfolio level. This way all the risk for the
corporate group resides in one entity. J.P. Morgan
maintained that this reduces market risk at each
legal entity and can reduce risk on a group level
because offsetting positions held by different
members of the group can be aggregated to mitigate
the overall risk of the portfolio. J.P. Morgan asserted
that portfolio risk management enables regulators to
more easily assess the net risk position on a group
level rather than piecing together data from separate
affiliates to reconstruct the actual risk profile of the
group. J.P. Morgan comment letter to the proposed
rulemaking, “‘Process for Review of Swaps for
Mandatory Clearing,” 75 FR 67277, Nov. 2, 2010.

18 Coalition for Derivatives End-Users comment
letter for H.R. 2682, H.R. 2779, and H.R. 2586 (Mar.
23, 2012).
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imposition of required clearing on inter-
affiliate swaps would not reduce
systemic risk. CDEU also commented
that a conduit or treasury structure is
beneficial because it centralizes trade
expertise and execution in a single or
limited number of entities. Finally,
CDEU claimed that a treasury or conduit
structure benefits affiliates because they
can enjoy their parents’ corporate credit
ratings and associated pricing benefits.

These comments suggest that swaps
entered into between corporate
affiliates, if properly risk-managed, may
be beneficial to the operation of the
corporate group as a whole. They
indicate that inter-affiliate swaps may
improve a corporate group’s risk
management internally and allow the
corporate group to use the most efficient
means to effectuate swaps with third
parties. While the Commission
recognizes these potential benefits of
inter-affiliate swaps, the Commission is
also taking into account the systemic
risk repercussions of inter-affiliate
swaps as it considers and proposes an
exemption to the CEA’s clearing
requirement applicable to those inter-
affiliate swaps.

II. Inter-Affiliate Clearing Exemption
Under CEA Section 4(c)(1)

A. The Commission’s Section 4(c)(1)
Authority

Section 4(c)(1) of the CEA empowers
the Commission to “promote
responsible economic or financial
innovation and fair competition” by
exempting any transaction or class of
transactions, including swaps, from any
of the provisions of the CEA (subject to
exceptions not relevant here).19 In
enacting CEA section 4(c)(1), Congress
noted that the goal of the provision “is
to give the Commission a means of
providing certainty and stability to
existing and emerging markets so that
financial innovation and market
development can proceed in an effective
and competitive manner.” 20 Observant

19 Section 4(c)(1) of the CEA, 7 U.S.C. 6(c)(1),
provides, in pertinent part, that:

In order to promote responsible economic or
financial innovation and fair competition, the
Commission by rule, regulation, or order, after
notice and opportunity for hearing, may (on its own
initiative or on application of any person * * *)
exempt any agreement, contract, or transaction (or
class thereof) that is otherwise subject to subsection
(a) of this section * * * either unconditionally or
on stated terms or conditions or for stated periods
and either retroactively or prospectively, or both,
from any of the requirements of subsection (a) of
this section, or from any other provision of this Act.

By issuing a proposed exemptive rule, the
Commission also is exercising its general
rulemaking authority under CEA section 8a(5), 7
U.S.C. 12a(5).

20 House Conf. Report No. 102-978, 1992
U.S.C.C.A.N. 3179, 3213 (“4(c) Conf. Report”).

of that objective, the Commission has
determined preliminarily that it would
be appropriate to exempt inter-affiliate
swaps from the clearing requirement in
CEA section 2(h) under certain terms
and conditions. The proposed
exemption, however, would not extend
to swaps that affiliates entered into with
third parties.

The primary benefit of clearing is the
reduction of counterparty risk. The
Commission notes commenters’
assertions that there is less counterparty
risk associated with inter-affiliate swaps
than swaps with third parties to the
extent that affiliated counterparties
internalize each other’s counterparty
risk because they are members of the
same corporate group. This
internalization can be demonstrated by
the example of a swap entered into
between affiliates A and B that are
majority owned by the same person.2? If
affiliate A fails to perform, then affiliate
B would be harmed. However, affiliate
A also may be harmed if (1) B’s harm
adversely impacts the profits of A and
B’s corporate group 22 or (2) A’s failure
to perform drives the group into
bankruptcy, because, for instance, B has
entered into a swap with a third party
and B is unable to perform as a
consequence of A’s failure to perform.
The potential harm to A for failing to
perform is greater than the harm A
would experience if B was not a
majority-owned affiliate. Accordingly, A
internalizes B’s counterparty risk and A
has a greater economic incentive to
perform than if B were a third party.

The Commission does not believe
there is significantly reduced
counterparty risk with respect to swaps
between affiliates that are not majority-
owned by the same person because
there is less economic feedback. If A is
a majority-owned affiliate and B is a
minority-owned affiliate, then any harm
that B experiences as a consequence of
A’s failure to perform is likely to have
a less adverse impact on the profits of
A’s corporate group than if B was a
majority-owned affiliate. In addition,
the Commission believes that B’s failure
to perform would be significantly less
likely to drive A’s corporate group into
bankruptcy than if B were majority-
owned.

On the basis of reduced counterparty
risk, the Commission has determined
preliminarily that inter-affiliate swap
risk may not need to be mitigated

21 The meaning of “‘majority-owned” is set forth
and discussed in part B1.

22 A’s corporate group is the group that contains
the person with a majority ownership interest of A.
Similarly, B’s corporate group is the group that
contains the person with a majority ownership
interest of B.

through clearing, but can be reduced
through other means. The Commission
also believes at the proposal stage that
exempting inter-affiliate swaps would
enable corporations to structure their
groups so that corporate risk is
concentrated in one entity—whether it
be at a treasury- or conduit-type
affiliate, or at the parent company.23
The Commission recognizes there may
be advantages for the corporate group
and regulators if risk is appropriately
managed and controlled on a
consolidated basis and at a single
affiliate. Based upon the comments
received, the Commission understands
that some corporate groups use this type
of structure.

The Commission, nevertheless,
believes that uncleared inter-affiliate
swaps could pose risk to corporate
groups and market participants,
generally. Uncleared inter-affiliate
swaps also may pose risk to other
market participants, and therefore the
financial system, if the treasury/conduit
affiliate enters into swaps with third
parties that are related on a back-to-back
or matched book basis with inter-
affiliate swaps. To continue the above
example, if A’s failure to perform (for
whatever reason) makes it impossible
for B to meet its third-party swap
obligations, then those third parties
would be harmed and risk could spread
into the marketplace. However, A’s risk
of nonperformance is less than it would
be if B were a third party to the extent
A internalizes B’s counterparty risk.

To address these concerns, the
Commission is proposing rules that
would exempt inter-affiliate swaps from
clearing if certain conditions are
satisfied. First, the proposed exemption
would be limited to swaps between
majority-owned affiliates whose
financial statements are reported on a
consolidated basis. Second, the
proposed rules would require the
following: Centralized risk management,
documentation of the swap agreement,
variation margin payments (for financial
entities), and satisfaction of reporting
requirements. In addition, the
exemption would be limited to swaps
between U.S. affiliates, and swaps
between a U.S. affiliate and a foreign
affiliate located in a jurisdiction with a
comparable and comprehensive clearing
regime or the non-United States
counterparty is otherwise required to
clear the swaps it enters into with third

23 Treasury/conduit affiliates, for example, often
enter into swaps with third parties that hedge
aggregate inter-affiliate swap risk. The aggregation
is based on risk correlations. If those correlations
break down, then the treasury/conduit affiliate may
no longer be able to satisfy its third-party swap
obligations.
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parties in compliance with United
States law or does not enter into swaps
with third parties. Additionally, the
Commission notes that the proposed
exemption does not limit the
applicability of any CEA provision or
Commission regulation to any person or
transaction except as provided in the
proposed rulemaking. These conditions
will be discussed in further detail
below.

Request for Comments

Q1. The Commission requests
comment on whether it should exercise
its authority under CEA section 4(c).

Q2. Do inter-affiliate swaps pose risk
to the corporate group? If so, what risk
is posed? In particular, do inter-affiliate
swaps pose less risk to a corporate
group than swaps with third parties? If
so, why is that the case?

Q3. Do inter-affiliate swaps pose risk
to the third parties that have entered
into swaps that are related to the inter-
affiliate swaps? If so, what risk is posed?

Q4. Would the proposed exemption
promote responsible economic or
financial innovation and fair
competition?

Q5. Would the proposed exemption
promote the public interest?

Q6. Inter-affiliate swaps that do not
meet the conditions to the proposed
exemption would be subject to the
clearing requirement under CEA section
2(h)(1)(A) and, potentially, the trade
execution requirement under CEA
section 2(h)(8) as well. What would be
the costs and benefits of imposing the
trade execution requirement on these
inter-affiliate swaps? Should the
Commission exempt some or all inter-
affiliate swaps from the trade execution
requirement regardless of whether the
conditions to the proposed inter-affiliate
clearing exemption are met?

B. Proposed Regulations

1. Proposed § 39.6(g)(1): Definition of
Affiliate Relationship

Under proposed § 39.6(g)(1), the inter-
affiliate clearing exemption would only
be available for swaps between majority-
owned affiliates. As explained above,
the Commission believes there is
reduced counterparty risk with respect
to such swaps. Under the proposed rule,
affiliates would be majority-owned if
one affiliate directly or indirectly holds
a majority ownership interest in the
other affiliate, or if a third party directly
or indirectly holds a majority ownership
interest in both affiliates and the
financial statements of both affiliates are
reported on a consolidated basis. A
majority-ownership interest would be
based on holding a majority of the

equity securities of an entity, or the
right to receive upon dissolution, or the
contribution of, a majority of the capital
of a partnership.24

The Commission is not proposing to
extend the exemption to affiliates that
are related on a minority-owned basis.
As explained above, the Commission
does not believe there is significantly
reduced counterparty risk with respect
to swaps between such affiliates. The
Commission also believes it is important
for the proposed inter-affiliate clearing
exemption to be harmonized with
foreign jurisdictions that have or are
developing comparable clearing regimes
consistent with the 2009 G-20 Leaders’
Statement.25 For example, the European
Parliament and Council of the European
Union have adopted the European
Market Infrastructure Regulation
(“EMIR”).26 Subject to the relevant
provisions, technical standards, and
regulations under EMIR, certain
derivatives transactions between parent
and subsidiary entities, could be exempt
from its general clearing requirement.

Request for Comments

Q7. The Commission requests
comments on all aspects of the
Commission’s proposed requirement
that the inter-affiliate clearing
exemption be available to majority-
owned affiliates.

Q8a. Should the Commission consider
requiring a percentage of ownership
greater than majority ownership to
qualify for the inter-affiliate clearing
exemption?

Q8b. If so, what percentage should be
used and what are the benefits and
burdens of such ownership
requirements?

Q8b. Should the Commission require
a 100% ownership threshold for the
inter-affiliate clearing exemption?
Would a 100% ownership threshold
reduce counterparty risk and protect
minority owners better than the
proposed threshold. Are there other
means to lessen risk to minority owners,
such as consent?

24 The affiliate status required by proposed
§39.6(g)(1) to elect the proposed exemption is
based on and functionally equivalent to the
definition of majority-owned affiliates in recently
adopted CFTC regulation 1.3(ggg)(6)().

251n 2009, the G20 Leaders declared that, ‘[a]ll
standardized OTC derivative contracts should be
traded on exchanges or electronic trading platforms,
where appropriate, and cleared through central
counterparties by end-2012 at the latest.” G20
Leaders’ Final Statement at Pittsburgh Summit:
Framework for Strong, Sustainable and Balanced
Growth (Sept. 29, 2009).

26 See Regulation (EU) No 648/2012 of the
European Parliament and of the Council on OTC
Derivatives, Central Counterparties and Trade
Repositories, 2012 O.]. (L 201) available at http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?
uri=0J:L:2012:201:0001:0059:EN:PDF.

Q9. Should the Commission consider
an 80% ownership threshold based on
section 1504 of the Internal Revenue
Code, which establishes an 80% voting
and value test for an affiliate group.27 In
light of the potential benefits from
centralized risk management in an
affiliated group, would an 80%
threshold sufficiently reduce overall
risk to financial system

2. Proposed § 39.6(g)(2)(i): Both
Counterparties Must Elect the Inter-
Affiliate Clearing Exemption

The Commission believes that
affiliates within a corporate group may
make independent determinations on
whether to submit an inter-affiliate
swap for clearing. Ostensibly, each
affiliate may reach different conclusions
regarding the appropriateness of
clearing. Given this possibility,
proposed § 39.6(g)(2)(i) would require
that both counterparties elect the
proposed inter-affiliate clearing
exemption (each, an “‘electing
counterparty”’).

Request for Comments

Q10. Would this requirement create
any operational issues?

3. Proposed § 39.6(g)(2)(ii): Swap
Documentation

The Commission understands that
affiliates may enter into swaps with

27 The Internal Revenue Service allows a business
conglomerate to file consolidated tax returns if the
parent company and its subsidiaries meet a
relationship test that is outlined in 26 U.S.C.
1504(a)(2):

(a) Affiliated group defined for purposes of this
subtitle—

(1) In general. The term “‘affiliated group”
means—

(A) 1 or more chains of corporations connected
through stock ownership with a common parent
corporation which is a corporation, but only if—

(B) (i) the common parent owns directly stock
meeting the requirements of paragraph (2) in at least
1 of the other corporations, and

(ii) stock meeting the requirements of paragraph
(2) in each of the includible corporations (except
the common parent) is owned directly by 1 or more
of the other includible corporations.

(2) 80-percent voting and value test The
ownership of stock of any corporation meets the
requirements of this paragraph if it—

(A) possesses at least 80 percent of the total
voting power of the stock of such corporation, and

(B) has a value equal to at least 80 percent of the
total value of the stock of such corporation.

(3) Stock not to include certain preferred stock

For purposes of this subsection, the term “stock”
does not include any stock which—(A) is not
entitled to vote,

(B) is limited and preferred as to dividends and
does not participate in corporate growth to any
significant extent,

(C) has redemption and liquidation rights which
do not exceed the issue price of such stock (except
for a reasonable redemption or liquidation
premium), and

(D) is not convertible into another class of stock.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:201:0001:0059:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:201:0001:0059:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:201:0001:0059:EN:PDF
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each other with little documentation
about the terms and conditions of the
swaps. The Commission is concerned
that without proper documentation
affiliates would be unable to effectively
track and manage risks arising from
inter-affiliate swaps or offer sufficient
proof of claim in the event of
bankruptcy. This could create
challenges and uncertainty that could
adversely affect affiliates, third party
creditors, and potentially the financial
system. The Commission also is
concerned about transparency should
there be a need for an audit or
enforcement proceeding.

Proposed § 39.6(g)(2)(iii) would
address these concerns by requiring
affiliates to enter into swaps with a
swap trading relationship document.28
The proposed rule would require the
document to be in writing and to
include all terms governing the trading
relationship between the affiliates,
including, without limitation, terms
addressing payment obligations, netting
of payments, events of default or other
termination events, calculation and
netting of obligations upon termination,
transfer of rights and obligations,
governing law, valuation, and dispute
resolution procedures.29 The
Commission believes this requirement
would not be onerous because affiliates
should be able to use a master
agreement to document most of the
terms of their inter-affiliate swaps.

Request for Comments

Q11. The Commission requests
comment as to the burden or cost of the
proposed rule requiring documentation
of inter-affiliate swaps.

Q12. The Commission also requests
comment as to whether its risk tracking
and management and proof-of-claim
concerns could be addressed by other
means of documentation.

Q13. The Commission requests
comment as to whether the Commission
should create a specific document
template. Should the industry do so?

28 For swap dealers and major swap participants,
these issues are addressed in the swap trading
relationship documentation rules proposed by the
Commission in § 23.504. See “Swap Trading
Relationship Documentation Requirements for
Swap Dealers and Major Swap Participants,” 76 FR
6715, Feb. 8, 2011. The proposed rule requires that
if one or more of the parties to the swap for which
the inter-affiliate exemption is elected is a swap
dealer or major swap participant, then that party
shall comply with § 23.504 for that swap. Swap
dealers and major swap participants that comply
with that provision would also satisfy the proposed
requirements.

29 The requirements of the swap trading
relationship document are informed by proposed
CFTC regulation 23.504(b)(1). See “Swap Trading
Relationship Documentation Requirements for
Swap Dealers and Major Swap Participants,” 76 FR
6715, Feb. 8, 2011.

4. Proposed § 39.6(g)(2)(iii): Centralized
Risk Management

Proposed § 39.6(g)(2)(iii) would
require inter-affiliate swaps to be subject
to a centralized risk management
program reasonably designed to monitor
and manage the risks associated with
the inter-affiliate swaps. As noted in
Part I.B. above, inter-affiliate swaps may
pose risk to third parties if risks are not
properly managed. Accordingly, to
encourage prudent risk management,
the proposed inter-affiliate clearing
exemption would be conditioned on a
corporate group’s evaluation,
measurement and control of such risks.
The Commission anticipates that the
program would be implemented and run
by the parent company or the treasury/
conduit affiliate, but the rule provides
flexibility to determine how best to
satisfy this requirement.30

The Commission understands that
some groups that use inter-affiliate
swaps, particularly large financial
entities, already have a centralized risk
management program.3! Indeed, several
commenters—e.g., SIFMA and ISDA—
supported centralized risk management
and claimed that centralized risk
management for inter-affiliate swaps
“would be compromised” by a clearing
requirement.32 CDEU also commented
that inter-affiliate swaps are beneficial
because they allow swaps with third
parties to be traded at a treasury-type
structure which contains risk
management expertise.33 Based on
comments received, the Commission
believes that the proposed rule is in line
with industry practice. Proposed
§39.6(g)(2)(iii) also is in harmony with
similar requirements under EMIR,
which would require under certain
circumstances for both counterparties to
intra-group transactions to be “subject
to an appropriate centrali[z]ed risk

30 The Commission has adopted risk management
rules for swap dealers and major swap participants
in §23.600. See ‘“Swap Dealer and Major Swap
Participant Recordkeeping, Reporting, and Duties
Rules; Futures Commission Merchant and
Introducing Broker Conflicts of Interest Rules; and
Chief Compliance Officer Rules for Swap Dealers,
Major Swap Participants, and Futures Commission
Merchants,” 77 FR 20128, 20173-75, April 3, 2012
(final rule). The rule requires that if one or more
of the parties to the swap for which the inter-
affiliate exemption is elected is a swap dealer or
major swap participant, then that party shall
comply with § 23.600 for that swap. Swap dealers
and major swap participants that comply with that
provision will also satisfy the proposed
requirements.

31 See, e.g., Letter from SIFMA and ISDA
submitted to the Commission on their own
initiative (May 14, 2012).

32]d.

33 See 3/23/23 Letter from CDEU.

evaluation, measurement and control
procedures. * * *7’34

Request for Comments

Q14. The Commission requests
comments that explain how current
centralized risk management programs
operate.

Q15. The Commission requests
comment on whether it should
promulgate additional regulations that
set forth minimum standards for a
centralized risk management program. If
so, what should those standards be? Is
there a consistent industry practice
which could be observed?

Q16. Is the proposed rule in line with
industry practice?

5. Proposed § 39.6(g)(2)(iv): Variation
Margin

Proposed § 39.6(g)(2)(iv) would
require that variation margin be
collected for swaps between affiliates
that are financial entities, as defined in
CEA section 2(h)(7)(C), in compliance
with the proposed variation margin
requirements set forth in proposed
§ 39.6(g)(3).3° Variation margin is an
essential risk-management tool. A well-
designed variation margin system
protects both parties to a trade. It serves
both as a check on risk-taking that might
exceed a party’s financial capacity and
as a limitation on losses when there is
a failure. Variation margin entails
marking open positions to their current
market value each day and transferring
funds between the parties to reflect any
change in value since the previous time
the positions were marked.36 This
process prevents uncollateralized
exposures from accumulating over time
and thereby reduces the size of any loss
resulting from a default should one
occur. Required margining also might
cause parties to more carefully consider
the risks involved with swaps and
manage those risks more closely over
time. The Commission believes, at this
stage, that inter-affiliate swap risk may
be mitigated through variation margin
and notes that requiring variation
margin for inter-affiliate swaps is being
discussed by international regulators
working on harmonizing regulations
governing swap clearing.

The Commission understands that a
number of financial entities currently

34 See EMIR Article 3, paragraphs 1 and 2. EMIR
identifies factors necessary to establish a
transaction as an intra-group transaction.

35 Discussed in pt. IL.B.8., below.

36 Variation margin is distinguished from initial
margin, which is intended to serve as a performance
bond against potential future losses. If a party
defaults, the other party may use initial margin to
cover most or all of any loss that may result
between the time the default occurs and when the
non-defaulting party replaces the open position.
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post variation margin for their inter-
affiliate swaps. According to SIFMA and
ISDA, “[t]he posting of variation margin
limiting the impact of market
movements upon the respective
positions of the affiliated parties now
occurs routinely in financial groups and
its imposition on affiliates who transact
directly with affiliated swap dealers
(SDs) or major swap participants (MSPs)
should not be unduly disruptive.” 37
The Commission has proposed rules
requiring certain financial entities to
pay and collect variation and initial
margin for uncleared swaps entered into
with other financial entities.38

The proposed requirement would not
apply to 100% commonly-owned and
commonly-guaranteed affiliates,
provided that the common guarantor is
also under 100% common ownership.
As discussed above, the risk of an inter-
affiliate swap may be mitigated through
the posting of variation margin. The
Commission believes that when the
economic interests of two affiliates are
both (i) fully aligned and (ii) a common
guarantor bears the ultimate risk
associated swaps entered into with a
third party, non-affiliated counterparty,
the posting of variation margin does not
substantially mitigate the risk of an
inter-affiliate swap. This exception is
intended to apply to swaps between two
wholly-owned subsidiaries of a common
parent or in instances where one
affiliate is wholly owned by the other.

The first of the conditions required to
claim the exception to the requirement
under proposed regulation 39.6(g)(2)(iv)
to post variation margin relates to
complete common ownership. When
two affiliates are owned by the same
owner or one is wholly owned by the
other, the underlying owners are the
same and the economic interests of the
two affiliates are aligned.39 In such
circumstances, the two affiliates are
subject to the control of a common
owner or common set of owners.40

37 See, e.g., 5/14/12 Letter from SIFMA and ISDA.

38 The Commission does not propose that
variation margin posted in respect of inter-affiliate
swaps be required to be held in a segregated
account or be otherwise unavailable for use and
rehypothecation by the counterparty holding such
variation margin.

391n contrast, if two affiliates do not have the
same owners, the potential exists that the two
affiliates may have differing economic interests. See
also Copperweld v. Independence Tube—467 U.S.
752 (1984) at 771 (“The coordinated activity of a
parent and its wholly owned subsidiary must be
viewed as that of a single enterprise for purposes
of § 1 of the Sherman Act. A parent and its wholly
owned subsidiary have a complete unity of interest.
Their objectives are common, not disparate, and
their general corporate objectives are guided or
determined not by two separate corporate
consciousnesses, but one.”).

40 Under such circumstances, the two affiliates
are subject to common control, in actuality or

A person would not be able to claim
100 percent ownership for the purposes
of this provision based on a contingent
right or obligation, by contract or
otherwise, to take ownership of the
equity interest in the affiliate by
purchase or otherwise.4! Conversely,
structures in which a person owns 100
percent of the equity but has an
obligation or right, by contract or
otherwise, to give up, by sale or
otherwise, all or a portion of that equity
interest would not meet the 100 percent
ownership test. Such contingent or
residual rights evidence a less than
complete responsibility for the affiliate,
including its swap obligations, that the
100 percent ownership and guaranty
provision is intended to require. Under
such circumstances, the interests of the
owner and the affiliate are not fully
aligned. The second condition requires
the existence of a common guarantor.
When two affiliates share a common
guarantor that is under the same
common ownership, the Commission
believes that the risk created by a swap
with a non-affiliated third party is
ultimately borne by the enterprise
(which is defined by an alignment of
economic interests). To provide an
example, assume that A and B are
guaranteed wholly-owned subsidiaries
of X. B enters into a swap with non-
affiliated third party T. B then enters
into a back-to-back swap (mirroring the
risk created in the swap with T) with A
(i.e., an inter-affiliate swap). In this
scenario, the risk associated with the
swap with T is effectively borne by X
and therefore ultimately borne by the
enterprise. In such circumstances
therefore the inter-affiliate swap does
not create new risks for the enterprise,
rather, it allocates the risk from one
wholly-owned subsidiary to another.
The posting of variation margin here
would not substantially mitigate the risk
of the inter-affiliate swap because the
inter-affiliate swap itself does not create
new risks for the enterprise.

Request for Comments

Q17a. The Commission requests
comment as to whether it should
promulgate regulations that set forth
minimum standards for variation

potentially—i.e., the common owner could assert

full control when one or both affiliates cease to act
in the common owner’s best interest.

41For example, if a financial entity established a
trust, partnership, corporation or other type of
entity, and sells the equity interests therein to
investors, but retains the right to call, repurchase,
or otherwise take control of the equity interest, or
has a contingent obligation to call, repurchase or
otherwise take control of the equity interest, such
right or obligation would not be sufficient to
constitute ownership of the affiliate for purposes of
this provision.

margin. If so, what should those
standards be?

Q17b. The Commission requests
comment as to whether it should
promulgate regulations that set forth
minimum standards for initial margin. If
so, what should those standards be?

Q17c. The Commission requests
comment as to whether it should
promulgate regulations that set forth
minimum standards for both initial and
variation margin for inter-affiliate
swaps. If so, what should those
standards be?

Q17d. The Commission’s proposed
rule ‘““Margin Requirements for
Uncleared Swaps for Swap Dealers and
Major Swap Participants”—17 CFR Part
23—would require initial and variation
margin for certain swaps that are not
cleared by a registered designated
clearing organization. Should inter-
affiliate swaps that are not subject to the
clearing requirement of CEA section
2(h)(1)(A) be subject to the margin
requirements as set out in proposed Part
23 or otherwise?

Q18. The Commission requests
comment on the costs and benefits of
requiring variation margin for inter-
affiliate swaps, both in general and
specifically, regarding corporate groups
that do not currently transfer variation
margin in respect of inter-affiliate
swaps.

Q19. The Commission requests
comment on whether 100% commonly-
owned affiliates sharing a common
guarantor—that is, a guarantor that is
also 100% commonly owned—